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ITIOHATUE YCMOTPEHNA B AIMMHVICTPATVIBHOM ITPABE TEPMAHUUN
M ETO OTTPAHMYEHME OT CYAEBHOI'O YCMOTPEHN A

CTaTbs ONMUCBHIBAET TIOHATNE YCMOTPEHNSA KaK OHO 13 LI€HTPA/NIbHbIX IIOHATHII B HayKe afIMUHN-
CTPaTMBHOTO IIPaBa; IIPOBOJVTCS MapasUIeNb MeXKly YCMOTPEHMEeM OpraHa yIpaB/ieHns (Tak HasblBa-
eMble IVCKPEIMOHHBIE IOTHOMOYN) 1 CYfieOHbIM YCMOTpeHMeM. AIIMMHICTPATUBHBII OpraH 06sA3aH
IIPMMEHATDh YCMOTPeHMe B COOTBETCTBUM C LIe/IbIO IIPENOCTABIEHN IIPaBa YCMOTPEHIS U COOMIONATh
YCTaHOBJ/ICHHBIE 3aKOHOM IIpefie/ibl YCMOTPEHNS, €C/IM OH YIIOTHOMOYEH JIeiCTBOBATh IO COOCTBEH-
HOMY ycMoTpeHnmio. IIpaBuibHOE TpYMeHeHVe YCMOTPEHMA afMMHICTPATUBHBIM OPIaHOM MOXKET
OBITD IEePEIPOBEPEHO B PAMKAX JOCYAEOHOTO OOXKATOBAHIA STUM >Ke VIV BBIIECTOAIINM afMIHM-
CTPaTMBHBIM OPraHOM. AJIMMHUCTPATUBHbIN OpPTaH WM BBILECTOSLINIA aMUHACTPATUBHBIN OpPraH
MOTYT MHaye OLEHWUTb LIe/IeCOO0OPa3HOCTD PEIIeHNIT M TeM CaMbIM IIPUHATD APYyTHUe pelleHNs, Jaxe
€C/Iu HeT HMKAKMX COMHEHUII B IIPaBOMEPHOCTM IIePBOHAYAIbHOTO pellenus. B yactHOCTH, B CrTydae
HocyneOHOro 06)KaToBaHNA VICXOLAT U3 TOTO, YTO IPOBOJMTCS HOBAs OLeHKa I[e/IecO06pasHOCTI Jieil-
CTBUIT OpraHa MCIIONTHUTEIbHOI BlIaCTI. DTO He BBI3bIBAET HUKAKNX ITPAaBOBbIX IIPOO/IEM B OTHOILIEHNI
3aIIUThI IOBEPMs, TOCKONbKY 3asABUTENb CaM, IOJjaB IPETEH3NUIO, IPENATCTBYeT BCTYIUIEHUIO aiMy-
HJCTPATVMBHOTO aKTa B 3aKOHHYIO CIUTy ¥ TeM CaMbIM CBA3aHHOI C 9TUM 60Jiee CI0XKHON OTMEHMMO-
ctu. OfHAKO 9TO CTAaHOBUTCA IMPOOIEMATNYHBIM B C/Iy4Yae PACCMOTPEHMA JieNla B aIMVHUCTPATUBHOM
Cype, TIOCKO/IbKY CYAbl B CUTy IPMHIUIIA pasfiefieHNs BacTell BIpaBe POBEPATh MIIb ITPaBOMEp-
HOCTD JIeVICTBUII MCIIONTHUTEBHOI BIIACTH, 2 IMEHHO I1e/IeCO00PasHOCTD ee pellleHuit. B cBA3u ¢ atum
B paMKax ITPOIlecca B aIMIHICTPATUBHOM Cy/ie IPOBepKa AVICKPeIMOHHbIX PeIlleHN OTPaHNIMBaeTCs
JIULIb IPOBEPKOIT HA/IMYNS OFHOTO U3 BUOB OLIMOOK YCMOTPEHNs, a He IPOBEPKOIT Ha IIPEIMET TOTO,
ABTIAETCSA TN AIMUHUACTPATUBHBIN aKT MM OTKa3 B M3TAHNUM M/ HEU3TAaHUM aIMUHICTPATUBHOTO aKTa
HeTIPaBOMEPHBIM, ObIIN /I HAPYLIEHSBI IIPEAYCMOTPEHHbIE 3aKOHOM IIPefe/Ibl YCMOTPEHIIS WM YCMOT-
peHue He ObUIO IIPYMEHEHO COITIACHO Lie/IM ero IpefocTaBieHns. [lamee ueT mofpoOHOe OMucaHe
BUJIOB YCMOTPEHMA 1 TOTO, KaKie CYLIECTBYIOT OIIMOKYM YCMOTPEHUA. B 3aK/IioueHne IpuBOLATCA ap-
TYMEHTBI B TTO/Ib3Y CYIIeCTBOBAHNUA YCMOTPEHMSA, TOCKONIbKY MMEIOTCS COMHEHMA OTHOCUTETbHO TIOf-
BEP)KEHHOCTY KOPPYIILIUI PeLIeHMIL, CBSI3aHHBIX C yCMOTpeHyeM. bubmorp. 2 HasB.

Kniouesvie cnosa: cyneOHOe yCMOTpPeHUe, NUCKPEIVIOHHbIe ITOMTHOMOYNA, aJiMIHICTPATUBHBIN
aKT, IPVHINII pas3je/ieHNs BIacTell, 3aKOH 00 aIMMHUCTPATUBHBIX IIPOLEYpPaX, aAIMUHUCTPATUB-
HO-IIPOLIeCCYa/IbHBILI KOJEKC, ZOCYAeOHOe 06)KaToBaHe, BUAbI OMNOOK YCMOTPEHNS, KOPPYIILNA.
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J. Pudelka

THE CONCEPT OF DISCRETION IN ADMINISTRATIVE LAW OF GERMANY
AND ITS DISTINCTION FROM THE JUDICIAL DISCRETION

The author gives a definition of discretion as a one of the key institutes in administrative law. Discre-
tion is a legal conception, used in executive state bodies and courts. The executive body must have bor-
derlines of discretion if it has power of discretion and this may be a matter to the lawsuit or administra-
tive revision made by the same executive body or highest executive body. The highest body may have
its own opinion or may give another point of view if there is no doubt of the legality of the impugned
decision. In particular, it means that an independent review must be provided of the expediency of
the executive body's decision. This formalized the main problem, because administrative courts have
a right only to verify legal aspects in the decisions of executive power but not the expediency of its
decisions. As part of the process in the administrative court, verification of discretionary decisions is
limited only to testing the existence of one of the types of marginal discrepancies, rather than checking
whether an administrative act or refusal to publish or not issuing an administrative act is illegal. In the
following, the author gives a detailed description of the types of discretion and what errors of discre-
tion exist. In conclusion, the article demonstrates arguments in favor of the existence of discretion, as
there are doubts about the susceptibility of decisions with discretion with respect to corruption. Refs 2.

Keywords: court's discretion, discretionary power, administrative act, principle of separation of
powers (‘trias politica’), statute on administrative procedures, administrative procedural code, pre-
trial appeal, types of margin of appreciation, corruption.

[ToHATHE «YCMOTpeHMe» — OFHO U3 LIEHTPAIbHBIX B AJMUHUCTPATMBHOM IIpa-
Be. Ecmn kxakasg-nmmbo HOpMa IpaBa IpefiOCTaB/IsAeT OpPraHy yIpaBIeHUsA YCMOTpeHNe
(EpyrumMm cnoBaMu, AMCKPELMOHHBIE ITOTHOMOYMA), TO IOJ 3TUM IIOApasyMeBaeTcs,
YTO JIJAaHHBINI OpPTraH MMeeT OIpele/IeHHbII AMANa3oH /I CaMOCTOATEIbHOTO IIPUHSA-
TV PEIIeHNIT, KOTOpble MOIYT OBITh IepPEepOBEPEHBI CYIOM B OTPaHMYEHHOM OOBbeMe.
YcMoTpeHre MOYKeT KacaTbCsl «COBEPIICHIS VY HeCOBEPIIeHM A KAKOTO- N0 HelICTBI»
opraHoM (Tak HasbIBaeMoOe IIPaBO OpraHa YIIPaB/IEHNU: [IeliCTBOBATh 10 COOCTBEHHOMY
ycMotpenuio, HeM. EntschliefSungsermessen) wmm 3aTparusarb BOIIPOC, KaKM 00pa3oM
(T.€. C IOMOIIBIO KaKMX Mep) OpPraH yIpaBieHNs JO/DKEH pearpoBaTh B KOHKPETHOM
cmy4ae (MM >Ke, IPYU CYIeCTBOBAHUU HECKOIbKIX BO3MOXKHBIX a/IpecaToB OJHOI Mepbl,
K KOMY U3 HMX IIPUMEHUTDb JaHHYIO Mepy). B mocenHeit cuTyarym roBopsT o pase BbI-
6opa 1o yCMOTpEeHMIO, KOIZja OpraH YIpaB/IeHUsA MOXeT BBIOpaTh ajfipecara MIN Mepy
13 HeCKONbKUX uMeromuxca (Hem. Auswahlermessen).

OTBeT Ha BOIIPOC O TOM, IIPEOCTAB/IAET I KaKasg-mMbO HOpMa IIpaBa OpraHy
yIpaB/ieHNs YCMOTPeHMe WM HeT, HeoOXOaMMO UCKATh B caMoil HopMe. B abcomoTHOM
OOJIBLIMHCTBE CTy4aeB TeKCT CaMOJl HOPMBI IaeT HeOOXOMMBIIT OTBET (HalpuMep, B HeM
VICIIOTIb3YIOTCSL TaKye (GOPMYIMPOBKY, KaK «MOXET», «MMeET [IPABO» VN «IOJDKEH»).
B 6onee pegkux crydasx K IpefOCTaBIEHMIO YCMOTPEHUs BefeT TOMKOBaHME HOPMBI
(mpy HeOOXOIMMOCTH JaXke C y4eTOM KOHCTUTYLIMOHHO-IIPABOBBIX aCIIEKTOB).

ITIpumep. CormacHo npeps. 1 4. 1 § 7 3akoHa 0 mopsAgKe Bpy4eHUsI JOKYMEHTOB, Ha-
IIpaB/IsAeMbIX AIMUHUCTPATUBHBIMY opranamu’ (Hem. Verwaltungszustellungsgesetz), Bpy-
JaeMble JOKYMEHTBI M02y ObITb HallpaBjIeHbI JIMILY, YIIOJTHOMOYEHHOMY B 00LIeM M

1 Verwaltungszustellungsgesetz. Abkiirzung: VWZG. Art: Bundesgesetz. Geltungsbereich: Bundes-
republik Deutschland. Rechtsmaterie: Verwaltungsrecht. Fundstellennachweis: 201-9. Urspriingliche
Fassung vom: 3. Juli 1952 (BGBL 1. S.379). Inkrafttreten am: 1. August 1952. Letzte Neufassung vom: 12.
August 2005 (BGBL. L. S.2354). Inkrafttreten der Neufassung am: 1. Februar 2006. Letzte Anderung durch:
Art. 2 Abs. 2 G vom 22. Dezember 2011 (BGBI. 1. S. 3044, 3046). Inkrafttreten der letzten Anderung; 1. April
2012. (Art. 6 Abs. 1 G vom 22. Dezember 2012) GESTA: C086.
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IO OIIpefie/IeHHBIM BOIIpocaM. TeM caMbIM 371eCh OpraHaM yIpaBJIeHUA IPefOCTaBACTCS
COOCTBEHHOE YCMOTpEHNe B ONpefie/IeHHbIX Npefenax. OpraH ynpas/ieHUs JO/DKEH II0
TOJDKHOMY YCMOTPEHUIO PeIlnTh, HAIPAB/IATD IV BPyYaeMblil JOKYMEeHT YIIOTHOMOYEH-
HOMY /MLy M/IM CAMOMY afipecaTy afjMMHICTPAaTUBHOIO aKTa.

OpHako cormacHO mpep. 2 4. 1 § 7 ykazaHHOTO 3aKOHA Bpy4YaeMble JOKYMEHTBI Ha-
npasnsomca yIoMTHOMOYEHHOMY JINILY, €CTIM OHO NTPeJOCTaBU/IO MICbMEHHYIO JOBEPEH-
HOCTb. B 3TOM cry4ae y opraHa ynpasjeHus 6ojblire HeT ycMoTpeHys. Ecu npegocras-
JNfAeTCA NMUCbMEHHAsA JOBEPEHHOCTb, OPraH 00fA3aH HAIPaBUTh BPyYaeMBIl JOKYMEHT
YIIOJTHOMOYEHHOMY JIMLLY, YTOOBI Bpy4YeHNe CTal0 AeMCTBUTE/IbHBIM U HAYaJICs OTCYET
COOTBETCTBYIOLINX CPOKOB (HAIIpUMep, /I OCIIapUBAHIA).

Ecnu oprany ynpasneHus npefocTaBisgeTCsa yCMOTPEHME, TO 3TO He 3HAYNT, YTO OH
MO>KeT JlelaTh BCe, UTO 3axoueT. B cooTBercTBUM € § 40 3aKOoHA 06 aAMUHMCTPATUBHBIX
npouenypax’ (Hem. Verwaltungsverfahrensgesetz; nanee — 3AIl) opran ynpasnenus o6s-
3aH MCIOb30BaTh NPEJOCTABIEHHOE €MY AMCKPEIMIOHHOE ITOTHOMOYME BCETZla B COOT-
BETCTBUM C IPELYCMOTPEHHOI 3aKOHOM 1{e/IbI0, COOMI0Aas IIPU 9TOM TaK>Ke yCTaHOBJICH-
HbI€ 3aKOHOM IIPETIEbl.

Ecnu opran ynpasieHus He OCO3HAET, YTO Y HETO €CTh YCMOTPEHNE, TO MMEET MECTO
omnobka (Tak Ha3blBaeMOe OMIMOOYHOE HelpYMEHEeHNe YCMOTpPEHMsA), KOTopas JielaeT
afIMMHUCTPATUBHBIN aKT HEIIPABOMEPHBIM ¥ MOXKET IPMBECTH K €r0 OTMEeHe B paMKax
BeJOMCTBEHHOT'O 00>Ka/I0OBaHN M/IN UCKOBOTO CYIOIIPOM3BOACTBA.

Ecnu opran ynpasiieHusa 0CO3HAET, YTO y HETO €CTh YCMOTPEHME, HO IPUMEHSET €T0
He B COOTBETCTBMM C NPEJYCMOTPEHHOI NIPU €T0 MPeflOCTaBIeHNH LIe/IbI0, 3 YUYUTHIBAs
coobpakeHns, He VIMEIOIie OTHOIIEHNA K JIeTy, ¥ He IPMHMMAaeT BO BHUMAHUe OIpe-
Ie/leHHble 00CTOATENbCTBA, UMEIOIVe 3HAaYeHNe [JIA PelleHNs IO Jely, VI HeBepPHO
OLIEHMBAET MX IPMOPUTETHOCTD IO OTHOUIEHUIO IPYT K JPYTY, TO MMeeT MeCTO TaK Ha-
3bIBaeMOe HeIpaBWIbHOE IIPUMEHEHNe YCMOTpeHMsA. ITa ommoOKa Takoke JenaeT afMu-
HUCTPATVBHBII aKT HEIIPABOMEPHBIM M MOXKET IIPMBECTH K €T0 OTMEHe.

Kpome Toro, agMuHMCTpaTMBHBIN aKT ABIAETCA HEIPAaBOMEPHBIM, €C/IM OpraH
yIpaBJieHNs IIPeBbILIAeT IPefyCMOTPEHHbIe 3aKOHOM IIpefie/ibl yCMOTpeHNs (TaK Hasbl-
BaeMoe IIpeBbIlIeHNe IPee/IOB YCMOTPEHM, OMOKa IPUMEHEHNS YCMOTPeHNs, IPSAMO
npepycMoTperHas B § 40 3AIT). STo Beerga MpOUCXOANT B CIIYYasX, KOIa OPraH IpyUMe-
HSET Mepy, He COflep>Kalllylocs B IlepedHe Mep, 13 KOTOPOTrO OpPraH MOXKeT BbIOMPATh, TaK
KakK, HallpyMep, 3Ta Mepa y>Ke COITIaCHO CaMOMY TE€KCTY HaXOJWUTCS BHE HOPMBI (CKaxeM,
€CJ/IN 3aKOH IIPelyCMOTpeT Ipefe/bl afMUHICTpaTuBHOTO mrtpada ot 100 mo 500 eBpo,
a OpraH ynpasjleHNsI IpUHMMAeT pelleHne HasHauuTh mrpad 600 eBpo) wan B CUIy He-
COpPa3MepHOCTY HAXOANUTCA BHE CIIICKA Mep, KOTOpPble MOTYT ObITh IIpMMeHeHbI. TeM ca-
MBIM HapyIIeHNA NPUHINIA COPasMEPHOCTH BCeT/ia ABIAIOTCA TaKXKe JUCKPeLVIOHHbI-
MM OLIMOKAaMU, U 3HAYNT, HECOpa3MepHbIe PellleHN s BCerzia HelIPaBOMEPHBI (a He TO/IbKO
HelesiecooOpasHel).

Ecmu Hu 0HOTE 3 YKa3aHHBIX IVCKPELIMOHHBIX OLIMOO0K HeT, TO Mepa OpraHa yIpas-
JIeHUSI, BO3MOXKHO, ABJIAICTCA He CaMoil 1jeflecO00pasHoll, HO 3TO He Jie/aeT afiMMHM-
CTPaTVBHBI aKT HEIIPAaBOMEPHbIM, OH CTAaHOBUTCS JIMIIb HeljernecoobpasHbiM. [logo06-
Hble BOIIPOCHI MOTYT OBITb MCIIPAB/IEHbI TOJIBKO B PaMKax IPOLeAYpPbl BeIOMCTBEHHOTO

2 Verwaltungsverfahrensgesetz. BeamtVG (Stand: 19.4.2000).
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00>Ka/I0BaHMs, a He B paMKax MICKOBOTO CYJOIPOM3BOACTBA (IIPUHINII pasfie/ieHNs Bia-
creit).

Ecnu HopMa IpaBa IIpefocTaBIsieT OpraHy yIpaB/ieHs yCMOTPeHNe, TO B CUITY 0CO-
OBIX 0OCTOATENBCTB MOXKET BO3HUKHYTDb CUTYALVsA, KOTZIa OPTaH yIpaB/IeHnsA CIocobeH
IPUHATD eAVHCTBEHHOE OIIpefie/IeHHOe pelleHye. B TakoM crydae roBOpsAT O COKpalle-
HUM ycMOTpeHsA 1o HynA (HeM. Ermessensreduktion auf Null). 3adacTylo B TaKyX C/Ty4asx
POJIb UTPAIOT IIPAaBOBbIe O/1ara HanbojIee BBICOKOTO PAHTa, T. €. KOHCTUTYIVIOHHO-IIPABO-
Bble COOOpa’KeHNUs CBOIAT YCMOTpeHMe 1o Hynsd. Hampumep, cormacHo 3akOHOpaTeb-
CTBY O TIOMMIMI> STOT OPTaH IPUHIMINATHEHO 06/1aJaeT yCMOTPEHMEM B BOIIPOCE O TOM,
COBEpLIATD /TN KaKye-mn60 eiiCTBIA, KOT/Ia ¥ B OTHOLIEHNM KOTO X COBEPLIATD B LIE/IAX
IpefoTBpalleHNs YyIpo3 i 0o0lecTBeHHO 6e30macHoCcT 1 nopsiaka. OgHaKo ecin
CYIIeCTBYIOT OIpefie/leHHble YIPO3bl I OXPaHAEMBIX IIPABOBBIX O/1ar BBICOKOTO PaHTa,
HalpyMep [y KOHCTUTYLMOHHOTO IIpaBa, TO IIPaBO OpraHa yIpaBJIeHNUs JeiiCTBOBATb
0 COOCTBEHHOMY YCMOTPEHMIO (T. e. KacaTelbHO BOIIPOCA O TOM, HeOOXOMIMO /U IO~
1111 BOOOIIIE [1e/ICTBOBATh) MOXKeT COKPATUTBCS [0 HY/IsL. B TakoM cirydae HecoBeplieHue
melicTBMIL OyIeT AUCKPELMOHHOI OIMOKO U B 9TOM CMBIC/Ie CTAHeT HeIIPaBOMEPHBIM.

OT onMCaHHON CUTyaluu CJIeRyeT OTIMYaTh TaK HasbIBaeMoe cy0e6Hoe ycmompe-
Hue. IIpy cyne6HOM ycMOTpeHUM pedb MAET He 00 aJMUHMUCTPATUBHOM YCMOTPEHUI.
37ech MMEIOTCS B BUJY IIOJTHOMOYMsSI CY[bM YIPAB/IATh CyfeOHBIM IpoleccoM (Kakue
CPOKIU CYIbs HA3HAYNT B IIO/ITOTOBUTEILHOM IIPOM3BOJICTBE, KaKie 00A3aHHOCTI COfieil-
CTBUS OH BO3JIOKUT Ha CTOPOHBI) 1 TeM 60iee BOIIPOCHI, CBsI3aHHbIE C IIOVCKOM CyZe0-
HOTO pelleHns (B3BeIVBaHUE CPOYHOCTH Jie/Ia VIV HeOOXOAMMOCTI CPOYHOI 3alNThI
IPaBOBBIX 071aT, HAXOAAIIMXCS IIOJ YIPO30Ji, HOCPEACTBOM IpeABAPUTENbHON IIPaBo-
BOII 3aIMTh). Bee aTn cuTyanuy nofgnanaot mox NpMHINI He3aBUCUMOCTY CYAbU 1 He
MOT'YT CPaBHUBATbCSA C afMUHVCTPATUBHBIM YCMOTpPEHMEM, IIpYMeHEeHIe KOTOPOro Kak
pas MOIJIeXNUT IPOBePKe, XOTA [IA 3TOT0 CYLIeCTBYIOT OIIpefie/IeHHble TPAHMIIbI, ICXOfA
U3 IIPYHINIIA pasfie/IeHNs B/IacTell.

Janee, roBOpsI 0 IpMMEHEHNY YCMOTPEHVISI, MbI IMeeM B BIJy IIpMMeHeHNe YCMOT-
PeHMS a]MIHUCTPATVBHBIMM OpraHaMy («aIMUHUCTPATUBHOE YCMOTPEHIE»).

Owubxu ycmompenus. Ecriv mpaBoBast 0OCHOBA IIPeOCTaB/IAET aIMIHACTPATUBHO-
My OpraHy YCMOTpPEHNe, TO €Tr0 pellleHNe IIPOBepseTCs TaKKe Ha IpegMeT IPaBUIbHO-
ro npuMeHeHnsa ycmorpenus. CormacHo § 40 3AIl agMuUHMCTpaTUBHBI OpraH 00sA3aH
IPUMEHATDb CBOE YCMOTpPEHNE B COOTBETCTBUM C LIe/IbI0 IIPEJOCTaB/ICHNS IIpaBa yCMOT-
peHus 1 coOMI0faTh YCTAHOB/IEHHbIE 3aKOHOM IIpefie/Ibl TAaKoro ycMorpeHys. CormacHo
mpenn. 3 4. 1 § 39 3AII cymecTBeHHbIe acleKTbl, KOTOPBIMU aJMUHICTPATUBHBIIL Op-
raH JJO/DKEH PYKOBOJCTBOBATbCS IPU IPUMEHEHUM YCMOTPEHUS, JO/DKHBI OBITH TaK-
JKe BKJIIOYeHbI B 00OCHOBaHME afMMHNUCTPATUBHOTO akTa. IIpaBUbHOE NpUMeEHeHNe
YCMOTPEHMSI CO CTOPOHBI a/[MVHUCTPATVBHOTO OPTaHa MOXKET OBbITh IeperpoBePeHO MM
CaMMM VI BBILIECTOSIINM aIMHACTPATUBHBIM OPraHOM B CIy4ae HOCyne6HOro obxa-
noBaHMA. AIMUHMCTPATUBHBIN OPraH WIN BBIIECTOSIIVI afiMUHICTPATUBHBIN OpraH
MOXXeT, B YaCTHOCTH, VIHA4Ye OLIEHNUTH 11e7eCO0O0PAa3HOCTD PEIIeHNUII U TeM CaMbIM IIpH-
HATD Opyrue pelleHns, faxke e/l HeT HUKAKMX COMHEHNII B IPAaBOMEPHOCTH IIepBOHA-
Ya/IbHO IPYHATOTO pelleHMs. B 4acTHOCTHM, B CIy4yae AOCYAeOHOro 00>KajoBaHUS MC-
XOIAT U3 TOTO, YTO IPOBOAVTCSA HOBasA, CAMOCTOSATE/NIbHAA OLiHKA I11e/IeCO00PasHOCTI

3 Cm. cmpaBounyio mndopmanuio o repmanckoit momvmum: URL: http://www.polizei.de/ (mara
obparenns: 26.09.2017).
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IEeNCTBIMIT OpTaHa NCTIOTHUTEBHO BIACTU. ITO He BbI3BIBAET HUKAKIX IPABOBBIX MPOO-
7IeM B OTHOILIEHMN 3aLUThI HOBEPUsi, IIOCKOIBKY 3asBUTEb CaM MOCPENCTBOM IOJAN
IpeTeH3NI HPeMATCTBYyeT BCTYIUIEHMIO aIMMHMUCTPATMBHOIO aKTa B 3aKOHHYIO CUITY
U CBA3AHHOII C 3TUM 6071ee CI0KHO OTMEHMOCTIA.

Opnnako HaubonblMe MPo6IeMbl BOSHUKAIOT B CIyYae pacCMOTPEHMs flefla B aiMM-
HIUCTPATUBHOM CYJie, TOCKOZIbKY CYZbl B CH/TY IPUHIINAIIA Pas3/ie/ieHNsI BIacTell, TapaHTI-
poBaHHOrO B KOHCTUTYIIMM Yepes IPMHILIMII IPAaBOBOTO FOCYAAPCTBA, BIIpaBe IPOBEPSITH
JIMLIb TIPAaBOMEPHOCTb JIeTICTBUI MCIIOMTHNUTENBHO BIACTH, HO 11e1eCO00Pa3HOCTB ee pe-
IIEHNIT He IOAIIafiaeT Mo CyAeOHyo IpoBepKy. [IoaToMy B paMKax Ipoljecca B aiIMIHNA-
CTPATMBHOM CYy[ie IPOBepKa AMCKPELMOHHBIX PelleHNiT COriacHo npemt. 1 § 114 Apmm-
HUCTPATUBHO-IIPOLIECCYaNbHOrO Koflekca lepmanun* orpaHM4mMBaeTcs TeM, SABISIOTCA
NV aMUHMCTPATUBHBI aKT, OTKa3 B ero M3JaHWUM VIM HeW3[jaHle HeIPaBOMEPHBIMI,
TaK KaK [IPeyCMOTPeHHbIe 3aKOHOM IIpefie/ibl yCMOTPEeHNs HapyIIeHbl MM yCMOTPEHe
He OBIIO IPYMEHEHO COTTIACHO Lie/N €r0 MPefOCTaBIeH)sI. DTO O3HAYAET, YTO B CYAe MO-
XKeT OBITb 3asBJIEHO JINIIb TpeOoBaHMe 00 YCTAHOBICHNN HAIMYMA TAKUX OLIMOOK, KaK
HenpumeHeHue yCMOMPeHUsl, HapyuieHue npedenos YCMompeHus U HegepHoe npumeHeHue
YCMOMPEHUS.

Henpumenenue ycmompenus. Ecnu 3aKoH TIpefoCTaBaseT agMUHUCTPATUBHOMY
OpraHy IIpaBO IPYMEHeHMsI YCMOTPEHNs, 9TO O3HAYaeT TakKe 00s3aHHOCTD IIpUMeHe-
HUS JAaHHOTO ycMOTpeHnust. I1oaToMy, ecu aMMHUCTPATUBHbII OpraH He paccMaTpyuBa-
eT BO3MO>KHOCTb IIPUMEHEHNs YCMOTpeHus (HarpuMmep, HOTOMY YTO BOOOIIe He 0CO3Ha-
€T, 4TO 3aKOH IIPEJOCTABIISET MY YCMOTPEHNE VTN XOTS ¥ 0CO3HAET 9TO, HO OLINOOYHO
IpeJIo/IaraeT, YTo eMy He HaJlo IPUMEHSATDb IPefOCTaBIeHHOe YCMOTPEeHNe), TO 3/1eCh
y>Ke MMeeT MeCTO OLIbKa yCMOTpeHMs1. B ciydae coMHeHMsI afMMHUCTPATUBHbII OpraH
00513aH [J0Ka3aTh, YTO OH IIPUMEHWUIT YCMOTPEHME".

IIpumep. 3aKOH NPeOCTABIAET AfMUHUCTPATUBHOMY OpTaHy YCMOTpeHMe OTHOCHU-
TEeNbHO BOITPOCA, KaK JIeMICTBOBATD B LIENIAX MPENOTBPAleHN s OacHOCTI. Hemprmene-
HIle YCMOTpPEHUs MIMeeT MeCTO, eC/IY afMUHUCTPATUBHBIN OpPraH BooOIle He OCO3HAeT
IPefOCTaB/IeHHOE YCMOTPEeHMe U UCXOAUT U3 0053aTe/IbHOTO pelleHns («Bceria, Koraa
€CTb OIIACHOCTb, OH 00s13aH HeVICTBOBaTh» ). OJHAKO O HENTPYMEHEHUY YCMOTPEHNS MOX-
HO FOBOPUTb ¥ B TOM CJIy4ae, eC/IM aMUHICTPATUBHBII OPTaH OCO3HAET IPeOCTaB/IeH-
HO€ eMy B IIPUHIKIIE YCMOTPeHNe, HO OLIMOO0YHO UCXOJUT U3 TOTO, UTO €r0 YCMOTpPEHIe
B CyLIECTBYIOIEM C/Tydae CBEIEHO JO HYJIS, M II03TOMY Y HEro OCTaeTCsl TOJIbKO OffHa-
eIVHCTBEHHAsI IpaBOMepHasi BO3MOXKHOCTD IeJICTBUSA, TOCKOIBKY TaK)Ke B 9TOM CIy4ae
MMeeT MeCTO HeMMCKPEI[MOHHOE PEllleH e; B BU/le UCKTIOUeH ST aMIHUCTPATUBHBII OP-
raH MCXOAM OBl U3 00513aTe/IBHOTO PellIeHNs.

Hapywenue npedenos ycmompenus: npunyun copasmeprocmu. [Ipy nprMeHeHNN
YCMOTpEHMsI afMUHUCTPATUBHBI OpraH 00513aH COOMIOATh 3aKOHHbBIE IIPefe/Ibl YCMOT-
perns (§ 40 3AII Tepmanuu). OHu cnepyror n3 KOHCTUTYIVM M 3aKpeIUICHHBIX B Heil
IPaBOBBIX IPUHINUIIOB (K YMCIY KOTOPBIX OTHOCUTCS, CKaXKeM, TaK)Ke COTepIKalljuiics
B OCHOBe IIPaBOBOTO TOCYAApPCTBA IPUHINUII COPasMEPHOCTM), U3 HMPOCTBIX 3aKOHOB,
a TaK>Ke IOJ3aKOHHBIX aKTOB.

4 ApMyHuCcTpaTHBHO-TIpoLeccyanbHbli  kopekc lepmanun (AIIK). URL: http://www.soros.kz/
uploads/user_67/2013_09_04__03_29_48__ 581.pdf (mara obpamenns: 26.09.2017).
5 Tam xe.
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[pumep. B coorBercTBuu ¢ [lonoKeHNEM O TOCYAAPCTBEHHDBIX MOUUMHAX® (HeM.
Gebiihrenordnung) 3a olpefe/leHHbIN JOKYMEHT YCTaHABAMBACTCA aJMUHNICTPATUBHALA
nouUIMHa B pasmepe 1o 50 eBpo. Ecm afIMMHMCTPaTMBHBIN OpraH YCTaHABIMBAET I10-
LIIMHY B pasMepe 60 eBpo, 9TO ABIAETCA HapyLIEHNMeM IIPEJENIOB YCMOTPEHMA.

Kpome Toro, HapylieHne Ipefie/ioB yCMOTPEHM MMeeT MeCTO, KOTIjja a[MUHICTpa-
TYBHBIII OPI'aH HapyllaeT IPMHIUII COPA3MEPHOCTH, U30MpaeT MHOe IIPaBOBOE ITOC/IeN -
CTBUE, YeM NIPElyCMOTPEHO B 3aKOHE, HapyIlIaeT IPMHLMII 3aLUThI JOBEPUSA WU OCHOB-
Hble TIpaBa. Bo BceX aTMX CUTyalVAX aIMMHUCTPATUBHBIN OpraH M30MpaeT IpaBoOBOE
MOCTIEN,CTBIE, KOTOPOE ABIAETCA HENPAaBOMEPHBIM M TEM CaAMbIM — BCIIE[ICTBIE CBA3AH-
HOCTH VCIIOTTHUTE/IbHOM B/IACTY 3aKOHOM — He MOYKeT OBITh M36paHo.

ITpyHUMII COpasMEPHOCTM B Ka4eCTBE HEOTbEMIEMOI YaCTU IPUHIUIIA IIPABOBOTO
rOCYJapCTBa 3aKpeIUIeH TaK)Ke B KOHCTUTYLMOHHOM npase. Hu ogHO penienne, B yacT-
HOCTH HJ OJJHO JVICKPELIVIOHHOE PellleHe, He MOXKeT OBITh HeCOpasMepHBIM LieJIN IIPefy-
CMOTPEHHOJI 3aKOHOM IIPaBOBOII OCHOBBI’. [Ip1 9TOM COpPasMepHOCTb MOXKET ObITh IIPO-
BEpeHa HaJIM4MeM CIeYIOIINX IPU3HAKOB:

— JIETUTUMHAsA LEeb;

— IIPUTOJHOCTD;

— HeOOXOIMMOCTD;

— COPasMePHOCTb Mepbl a/IMIHUCTPATMBHOTO OpraHa.

B coorBeTcTBMM € 3TMMM NPU3HAKAMU Ue/lb, KOTOPYIO aJIMUHICTPATUBHbBIN OpraH
Ipec/IefyeT MPUHATON MepPOit, JO/DKHA OBITh e2UmMUMHOL. DTO TaK, KOT/ja OHA COOTBET-
CTBYET CMBIC/TY ¥ Lie/IVl IPENOCTaB/Ie€HNA YCMOTPEHMA CO CTOPOHBI 3aKOHOATeNA. AIMU-
HUCTPaTUBHBIN OpraH CBOEIl MEpOIl He BIIpaBe IIpec/efoBarh Apyrue uemn. Eciam oH Bee
K€ 3TO Jle/aeT, TO Mepa ABJIAETCA HENPaBOMEPHOI.

IIpumep. B cOOTBETCTBUM C HOPMaMU 3aKOHOJIATE/NbCTBA O IOMIMYU B paMKax 00-
1IEero NpeloTBPaIeHN A OIIACHOCTY MOXKET IIPOBOJAUTHCA YCTAaHOB/IEHME TMYHOCTU. Ecin
B CBA3Y C IEMOHCTpALMEll, B PAMKaxX KOTOPOJI COBEPIIAIOTCA HACU/IbCTBEHHBIE EICTBIA,
CYLIECTBYET BO3MOXKHOCTD YCTAHOBUTD IMYHOCTD IEMOHCTPAHTOB, TO IOIUIINSA IIPU BbI-
6ope TeX, YbI0 IMYHOCTh OHA HAMEPEHa YCTAHOBUTH, 00s3aHA MICXOAUTD U3 Lie/N IIpe-
JOCTaBJIEHV JAHHOTO YCMOTPEHMA. A IIe/Ib 9Ta 3aK/II04aeTCA B OBICTPOM, 6e30I1acHOM,
3¢ pexTUBHOM IpeOTBpalleHNN OIIACHOCTH.

Ecnu monmuerickmii cHavaza yCTaHaB/IMBAaeT TMYHOCTb KpacuBoit 6mouguuku b.,
TaK KaK eMy XO4eTCs YBUAETbCs C Hell CHOBA B YaCTHOM HOPsIJKe, BMECTO TOTO YTOOBI
IpefIpUHIMaTh MEpbl B OTHOLIEHMY MeHee IPUBJIEKATeNbHOrO ¥ NPUMEHAIOIIEro Ha-
cunue npapoHapymmTens I1., To aTn gelicTBuA HENPaBOMEPHBI y>Ke IIOTOMY, YTO 4acT-
Has 1je/lb, KOTOPYIO IIpeC/efyeT IOMNLIeNCKIIL, He HAaXOAUTCA HU B KaKOVI CBA3Y C LI€7IbI0
IpefioCTaB/IeHNsI yCMOTpeHus (IIpefoTBpalleHe OIIACHOCTH).

Ecnu apMuHMCTpaTUBHBI OpPTaH CBOE MEPOI IIPECTENYET NETUTUMHYIO 1I€/b, TO
3Ta Mepa JO/DKHA OBITh TaK)Ke IPUTOFHON /I ZOCTYDKeHMs AaHHOI e, [IpurogHsivMm
PV 9TOM SIBJIAIOTCS BCE Te MEPBI, C IOMOIIIbI0 KOTOPBIX IIpec/iefiyeMast Iie/Ib MOXKeT ObITh
110 MEHbIIIEN Mepe TOofIepKaHa.

Ipumep. Ecnu Hexmit MONIOJoi1 4enoBeK M. KpafleT Ha coceffHeM ydacTKe 4depell-
HIO C OJJHOTO JIepeBa, TO MPULEIbHbII BbICTpes nonuuerickoro I1., paHuBmmii MoIozoro

¢ Bundesrechtsanwaltsgebithrenordnung. BRAGO (Stand: 31.12.1999).
7 Sammlung der Entscheidungen vom Bundesverwaltungsgerich (BVerwGE). Vol.65. S.178.
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Je/I0BeKa B PYKY, SIB/IACTCS IPUTORHBIM IS TOTO, YTOOBI yIep>KaTh ero OT IPOJO/DKeHMs
KPa>K! YepelTH.

Hapsay ¢ 9TuM npurofgHble Mepbl HO/DKHBI OBITb TAKXKe He00X00UMbIMU ISl JOCTHU-
JKEHUs IpeciefyeMoil e, ITO 3HAUMT, YTO He MOXKET CYIIeCTBOBATh HIUKAKOTO Ooree
MSATKOTO CPEJICTBA, KOTOPO€e B PABHON Mepe HaJ[eXXHO JOCTUIIIO ObI TAaHHOI 1jenm. bormee
MSATKVMM IIPU 9TOM CPeCTBO SIB/ISETCS TOTHA, KOIJiA OHO B MEHbIIIEN CTeleH) BMellBa-
eTCsl B IIpaBa 3aTPOHYTOTO JINIIA.

IIpumep. B npuBefeHHON BbIlLIe CUTYaLUV SOCTATOYHBIMY JEMICTBUAMM IOIULEN-
CKOTO, HallpaBJIeHHbIMY Ha TO, YTOOBI yiep>KaTb MOJIOZIOTO Ye/lIOoBeKa OT KPaXKyl deper-
HU, MOTYT OBITb 3ByK CBUCTKA M/IN CTPOrOe YCTHOe mpenynpexgenue. [Iockonbky atn
cpezcTBa OyAyT yIeM/IATD IIpaBa MOJIOJOTO Ye/I0BeKa B MEHbIIIEN CTeIIeHN, YeM BBICTPeT
U3 CIY>KeOHOTO OPYXKNs, KOTOPBIil MOXKET IPUBECTHU K CEpbe3HbIM HETaTUBHBIM HOCTIEN-
CTBUSM JI/Is1 3TOPOBbsI, BBICTPeT ObLI OB IIPUTOIHOI, HO He He0OXOAMMOI MepOii.

Ba)xHo, 4TO HEOOXOAMMOCTDb MMeeT MeCTO B TOM C/Iydae, eC/iU CYIIeCTBYIOT Oojee
MSTKIe CPefICTBA, HO OHM He IIPUBEAYT B paBHOII Mepe K Ha/ieXXKHOMY ycrexy. Ecnu B Ha-
IIeM IpyMepe U3BECTHO, YTO [eTV PETryIspHO KPanyT YepelIHIo B JAHHOM MeCTe, 4TO
CBUCTKOM M/IM HPeAYIpPeXAeHNeM X HUKAaK He OTIYTHYTb U YTO HUKAKUX Ooree Msr-
KX CPEJICTB HeT, TO BBICTPEI U3 OPYKISI MOXKET TaKyKe 0Ka3aThCsl HeOOXOAVIMbIM B 9TOM
CMBICTIe. 3/IeCh TaKXKe [IeVICTBYeT IIPaBIU/IO, COITIACHO KOTOPOMY IIPaBO He JJO/DKHO YCTy-
nath OecnpaBuio. B acTHOCTHM, B Clyyasix MpefoTBpalleHNsI OTACHOCTY afMUHICTpPa-
TUBHBIE OPTaHBl BIIPaBe M30MpPaTh CPENCTBA, MPUTOAHbBIE MIJISI TOTO, YTOOBI 6€30IMacHO
U HaJIe>KHO, 6bICTPO 1 3G eKTUBHO IIPEFOTBPATUTD OMIACHOCTb.

Copasmeproti (B y3KOM CMBICIE, T.€. IPOIOPLMOHAIBHO) Mepa SIBJISeTCS BCeraa
B TeX CIy4Yasx, KOIJa IpeciefyeMas Lesb 10 CBOel 3HAYMMOCTH He BBICTYIIaeT Hecopas-
MEpHOI CTeIeHN BMeaTebcTBal. B KaK[0M KOHKPETHOM C/Tydae HeOOXOIMMO OTIpejie-
JISITh IyTEM B3BeILMBAaHsI, TaK JIU 9TO.

ITpumep. Ecnu B ciydae ¢ BOPOM Y€pELIHM, 3BYKOM CBUCTKAa UM CTPOTMM KPMKOM
HOMULEIICKOTO HEBO3MOXKHO Y/ep>KaTh MOJIOFOTO 4YelTOBeKa OT KPaK) YepellHM, M HeT
ApYyruX 6ojee MATKUX CPeACTB, TO BBICTPEN U3 CIy>KeOHOTO OpYKus ObIT 6bI HEOOXOAM-
MBIM, YTOOBI NPEROTBPATUTD [ajIbHElIIee YiljeMIeHre IpaBa coOCTBeHHOCTH. Bmecte
C TeM TaKoOJl BBICTPE/I B KOHEYHOM cYeTe OblI OB HeCOpPa3MepHBIM, IOCKOJIbKY IIpeciie-
IyeMasi C ero MOMOIIbIo Lenb (60pbba ¢ yieMieHreM npaBa cOOCTBEHHOCTH) TI0 CBOEIt
3HAYMMOCTH OblTa 6B HECOPA3MEPHOIT CTEIEHN BMeITaTenbCTBa. EC/n mommuieickmit Bbi-
CTpenioM yObeT MOJIOZIOTO YeT0BeKa, TO OMIACHOCTD /Il COOCTBEHHOCT B BUJie LajIbHel-
1Ieil KpaXkyt 4epelrHy Opia ObI HafIeXKHO IIPEeOTBpalljeHa, OfHAKO CTEIIeHb YI[eM/IeHNs
IpaBOBOro 6rara >kM3HM ObUIa OBl HACTOMBKO MHTEHCUBHOI, YTO 9TO He ObIIO ObI IPo-
HOPILVIOHA/IbHBIM OXpaHs1eMOMY IIpaBoBOMY Oary. JIpyrumu ClioBami, >KU3Hb 4eI0OBeKa,
KOTOpasi B TAKOM C/Iy4ae 6bL1a Obl ¢ BBICOKOI BEPOSTHOCTBIO IIOTHOCTDIO VIJTY 3HAYUTE Ib-
HO yII[eM/IeHa, AB/IsIeTCs 60Jlee 3HAYMMOIL, YeM — OTHOCUTENbHO MeHee 3HaYMNTe/IbHOe —
HapylleHue IpaBa COOCTBEHHOCTH B BUfIe KPa>KM HECKOJIBKIX YepelleH.

HecopasmepHbie pelieHus SABISIOTCSA HETPaBOMePHbIMIL. TeM CaMbIM OHM aBTOMa-
TUYECKM BefyT K HAMMUIMIO OMIMOKY YCMOTPEHsI, eC/IM IIPaBOBasi OCHOBA He MpefocTa-
BIJIA aIMUHMCTPAaTUBHOMY OPraHy BO3MOXXHOCTb YCMOTpeHMs. Benb HecopasMepHble
U TeM CaMbIM HeIllpaBOMEpHbIe Mepbl He BXOJAT B UNUC/IO Mep, IPENYCMOTPEHHBIX Ha

8 Bundesverfassungsgerichtsentscheidung. S.50, 217, 227.
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BBIOOp aJIMMHUCTPATVBHOIO OpraHa. B cujy cBoeil CBSA3aHHOCTM IIPAaBOM M 3aKOHOM
(4.3 c1. 20 OcHOBHOTrO 3aKOHa) OH MMeeT IPaBO J[IeICTBOBATh TONBKO IPAaBOMEPHO,
a 3HAYUT, He BIPaBe IPMHMMATh HecopasMepHble Mepbl. EC/i yKe OH 3TO Bce XKe Jienaer,
TO aBTOMAaTMYECK! BBIXOAUT 3a Ipefe/ibl IPeSOCTaBIeHHOTO eMy YCMOTpeHus (Hapylile-
HlI€e TIPeJie/IOB YCMOTPEHNA).

Heeepnoe npumenenue ycmompenus. HeBepHoe puMeHeHNe YCMOTPEHUS VIMeeT
MECTO, KOorga a,]IMI/IHI/ICTpaTI/IBHbIIU/I OpTraH NpPUMEHAET YCMOTPCHI/IC, IIpENOCTaB/IEHHOE
eMy 3aKOHOM, He B CMBICTIe 3aKOHA, T. €. B COOTBETCTBIN C LIe/IAMM, YCTAHOBKAaMU I TIpef-
IIMCaHNAMU, BPIPAKEHHbIMU B O6]J.[eM B COOTBCTCTBY}OH.[CM 3aKOHE MM IIOCTAaHOBJ/ICHUN
[1, § 11, Rn. 61]. 910 MOXKeT IIPOMCXOINTD, €C/IM AIMVMHUCTPATUBHBIN OpraH He IIpU-
HMMAaE€T BO BHVMAaHIE BCE€ ACIIEKTbI, OTBEYAIOIIMIE L /1M IIOTHOMOYNA (Heq)]/II_U/IT YCMOT-
PeHNsI), WY eC/iy BO BHMMAaHVe IPUHUMAIOTCS OPYyTUe acleKThl, He OTBEYaollye Len
IIOJTHOMOYYS (He OTHOCSIIVECS K IPEMETy YCMOTpeHms coobpakenns) [2, § 40, Rn. 88].

Heduunt ycMoTpeHMs BCerfja BOZHMKAET B TOM CIy4ae, KOIfja aiMUHICTPATUBHBIN
OpraH He M3y4n1 0OCTOSATENbCTBA JIefla B IIOTHOM OObeMe 1 II03TOMY He pacIiojiaraer
BCEMU CYILeCTBeHHbIMM (DaKTaMy [/Is MPUHATUA pelieHus. To ke KacaeTcs Cydaes,
Korjga B OCHOBy AVUCKPELVIOHHOTO peII€HNA 6])UII/I IIO/TIO’KEHBbI q)aKTbI, KOTOPbBIX Ha CaMOM
Zierie He OBLIO, T. €. KOIZIa aIMVHUCTPATYBHBII OPraH U3Y4M/I 0OCTOATE/IbCTBA He IIOTHO-
CTBIO MM HEOPEKHO.

Henapnexxamymu SBISIOTCS BCe COOOPaXKeHWs, eC/IM OHM YYUTHIBAIOT ACHEKThI
IIPaBOBOTO WM QPAaKTUIECKOrO XapaKTepa, UAyIIMe Bpaspes O CMBICTIOM U 1Ie/Ibl0 HOP-
MBI, IPEOCTABISIONIEN YCMOTPeHe, MIN C MHBIMM HOPMaMU WV OOIIMMY IPYHIINAIIA-
Mu rpaBa’.

ITpumep. Ecnu Be >KEHIMHBI TPOMKO CCOPSTCS HOYBIO Iepef KaKMM-HUOYAb J10-
MOM, a JXUTENINM BbI3bIBAIOT ITOIMINIO B LEIAX IIPEKpall€eHNA HOYHOTO HapymeH]/m 06-
IIeCTBEHHOTO IOPA/IKA, TO IONMNIMA VIMeeT IIPABO YCMOTPEHM KaK B OTHOIICHWY IIpU-
MEHVMBIX CPEJICTB, TAK U B OTHOIIEHNN BbIOOpa afgpecara. Eciu oHa mpuMer pelieHue
IPOCTO OT[EIUTD XKEHIIMH IPYT OT PYTra, 4YTOOBI OHM IPEKPATUIN IPOMKO CCOPUTHCS,
TO 3Ta Mepa OyzeT npaBuabHOI. Ho ecy monmmipys mpuMeT pelieHne 3abpaTtb ¢ co6oit
B Y4aCTOK IPMBJIEKATEIbHYIO OTOHAMHKY bB., Tak KaK MOMMIeiicKue XOTemu Obl MOroBo-
PUTD B y4aCTKe MMEHHO C HeJl, @ He CO CTapOJl HENPUBJIEKATEIbHOW COCENKOI A., TO 3TO
sBiseTcst omm6koit. Kpacora apecara kak KpuTepuil He OTBeYaeT HI LeTU IPeJoCTaB-
JICHHOTO YCMOTpeHus (1Lie/IbIo sAB/sIeTCs OBICTPOe U HaJe)KHOe MpefjOTBpalljeHNe OIac-
HOCTHY, B 9TOM CIy4ae [yl obecredeHus 3J0POBbsl JKUTeEN B BHJe HEHapyLIaeMOTro
HOYHOTO IIOKOs1), HI OOIIVIM KPUTEepUsIM IIpaBa. 3/iech pedb UfIeT CKOpee O CIydae Ipo-
M3BOJIA ¥ TEM CaMbIM O IPOTMUBOPEYMM OOLIVM KPUTEPUSIM IIpaBa (3ampeT Ipou3BoIa
IJIS TOCYIapCTBEHHBIX JICVICTBIL).

Bv1600v1. YcMOTpeHUe SB/ISIETCS] HEOTbeM/IEMBIM MHCTPYMEHTOM JIsI OCYIeCTBIIe-
HYsE 9 PeKTUBHOI afMUHUCTPATUBHON JesATeNbHOCTU. be3 ycMOTpeHus: HU OAMH TO-
CYZIapCTBEHHBINI OPTaH HE MOXKET OCYIIEeCTB/IATDh CBOIO JeATENbHOCTD, TAK KaK 3aKOHO-
JaTe/lb He MOXKET 3apaHee IIPefyCMOTPeTb 3aKOHOJATeIbHbIe YPeryMpOBaHNUsA Ha Bce
CITyJan.

COMHCHI/IH, BbICKa3bIBAIOIIMECA B ITOCTIENHEE BPEMA IIPOTUB YCMOTpeHI/IH, B 4aCTHO-
CTU B OTHOLIEHVM TTOIBEP>KEHHOCTY PeLIeHN ! 10 YCMOTPEHII0 KOPPYILIUY, HeOOOCHO-

® Sammlung der Entscheidungen vom Bundesverwaltungsgerich (BVerwGE). Vol. 82. S.257. — Cwm.
Takke: [2, § 40, Rn. 90].
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BaHHBI. PellleHNsI 110 yCMOTPEHMIO IO/IeXAT Cy/ieOHOMY KOHTPOJIIO IIPY Ha/IM4MY BBILlIe-
HepedCIeHHbIX ommn6oK. Kpome Toro, koppymnumsa umeeT Apyrve IpU4MHbI; pEIleHNs 10
YCMOTPEHMIO SIB/ISIIOTCS OT/YIIMHO, HO HUKOMM 00pa3oM He IPUYMHOI /IS KOPPYIILIVIN.
Ja>ke B crrydae MCKIIOYEHMA YCMOTPEHMA HEBO3MOXKHO MCKOPEHUTDh KOPPYIIIMIO — I/
Hee HallUIMCD OBl ApyTue Maseiiku. B cBA3M ¢ 3TUM HaJo IepXKaTbCA 32 YCMOTPEHMe, a JyIA
MICKOpPEHEHVA KOPPYILUY HeoOX0AMMO paboTaTb HaJ ee CrennyecKMI IpMYMHAMMA.
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