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«ITPABOBBIE 3AK/TIOUEHM SI1» SKCIIEPTOB 1 CIIELIMA/IICTOB
B POCCUVICKOM CYIOOITPOM3BOICTBE

ABTOpBI aHA/IM3UPYIOT POO/IEMbI UCIIOIB30BAHMS TaK Ha3bIBAEMBIX ITPABOBBIX (MU IOpUMYe-
CKMX) 9KCIIEPTU3 B PAa3HBIX BUJAX CYAONPOM3BOJCTBA U OCBEIIEHNE 3TUX IPO6IeM B CrielMabHOI
mmteparype. IIpy eqMHOAYIIHOM NIPU3HAHUM B TEOPUM M Ha IPAKTHUKE TOro (akTa, 4YTo opyunde-
CKIie 3HAHUS He SIBJIAITCA CIELanbHbIMU B CMbIC/IE IF0OOTO MPOLEeCCYanbHOIO 3aKOHaA, 9TOT BO-
IIpOC B IUTEPaType OCBellaeTCA KpaliHe IIPOTUBOPEYNBO: BCe aBTOPhI COMPOBOXKAIOT OTPUIjaHNe
JCIIO/Ib30BAHMS 3aK/II0UEHNIT SKCIIEPTOB U CIIELMA/IICTOB 10 IPaBOBBIM BOIIPOCAM TaKMMI OTOBOP-
KaMi, KOTOpble CBOMAT 3TO oTpuilaHye Ha HeT. Cyze6Has [IpaKTIKa TaKXKe IPOTHBOpeYNBa 1 Cy-
LIeCTBEHHO pas3/MyaeTcsl B PasHBIX OTPAC/AX NPABOCYAVA: OFHM U Te )K€ BOIPOCHI MOTYT KaK OT-
HOCHUTbCS, TaK 1 He OTHOCUTBCS PA3HBIMU CyflaMM K UMCTY IPAaBOBbIX. ABTOPBI IPUXOJAT K BHIBOLY
0 HEJJOIYCTUMOCTY ¥ BPEIHOCTM /ISl IPABOCYAMA IOCTAHOBKY IIE€Pef SKCIIePTaMy U CIIeLMaINCcTaMu
JI0OBIX TIPABOBBIX BOIIPOCOB: OHM 3arPOMOXK/AI0T 3aKOHHbIE I0PUANYECKIE TPOLe/yPbl M3TAIITHIMIU
HeICTBUAMM U JOKYMEHTaMH, UTO B/IeUeT YEOpOXKaHIe IpaBoCynus. bubmuorp. 4 Ha3s.
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«LEGAL CONCLUSIONS» OF EXPERTS IN THE RUSSIAN JUDICIAL PROCEEDINGS

The authors analyze the problems of using so-called legal examinations in various types of legal pro-
ceedings and research these problems in specialized literature. With the unanimous recognition, in
theory and in practice, of the fact that legal knowledge is not special in the sense of any procedural law,
this issue is highly controversial in the literature: all authors supply their denial of the use of expert
opinions and legal experts with such reservations as to make its negation unequivocal. Judicial practice
is also controversial and varies considerably in different branches of justice: the same issues may be
considered by different courts as legal, or they may not apply. The authors come to the conclusion that
it is inadmissible and harmful for justice to put before the experts and specialists in any legal issues:
they clutter up legal procedures with excessive actions and documents and entail a rise in the cost of
justice. Refs 4.
Keywords: criminal trial, judicial examination, expert’s conclusion, expert, proving.

CeI‘OJlHH OGONBIINHCTBO Y4Y€HbIX, 3aHMMAOMNXCA HpOGHeMaMI/I UCIIONIb3OBaHNUA
CIIEIMIAJIbHBIX 3HAHUI B Pa3HbIX OTPAC/IAX IPaBOCYANA, IIOAAEPKMBAIOT N €0, COITIACHO
KOTOPOI7[ OpUANYeCKe 3HaHNA HE CYUTATCA «CIIeMA/IbHBIMI» B CMBIC/IE OTPACIEBOTO
IIpOLECCYya/IbHOTO 3aKOHOIATENbCTBA, IIOCKOJ/IbKY BCE HpO(i)eCCI/IOHaT[beIe Y4aCTHUKN
npoueccyaanoﬁl AEATCIPHOCTNT — CYIbM, IIPOKYPOPDI, afBOKATbI, CJIENOBATENN M O~
3HaBaTEe/INM — 3TUMU 3HAHUAMU 06na,11a10T.

Tapacos Anexcandp Anexceesuy — FOKTOP IOPUAMIECKUX HayK, mpodeccop, bamkupcknit rocygap-
CTBEHHbII! yHUBepcuteT, Poccuitckasa @epepauns, 450005, Y(ba, yn. locToesckoro, 131; aatar@mail.ru

Hlapunosa Anus Pawumosra — KaHAUAT IOPUANYECKMX HAYK, TOLeHT, ballkupcKuit rocyIapcTBeH-
HbIT yHUBepcuteT, Poccuiickas Pepepanyst, 450005, Yoa, yi. [locroesckoro, 131; Nord-wind23@mail.ru

Tarasov Aleksandr A. — Doctor of Law Sciences, Professor, Bashkir State University, 131, ul. Dosto-
evskogo, Ufa, 450005, Russian Federation; aatar@mail.ru

Sharipova Aliya R. — PhD in Law, Associate Professor, Bashkir State University, 131, ul. Dostoevskogo,
Ufa, 450005, Russian Federation; Nord-wind23@mail.ru

© CankT-ITeTep6yprckuii rocyAapCcTBEHHBI YHUBEpCuTeT, 2017

430 https://doi.org/10.21638/11701/spbu14.2017.405



Tem He MeHee mpob6/IeMa JOMYCTUMOCTI UCIIONIb30BaHMsI TaK HAa3bIBaeMBIX IIPABO-
BBIX (/1M OPUAMYECKIX) SKCIIEPTHU3, @ TAKXKe 3aK/TI0YeHNII CIIEI[Ya/IICTOB 10 IIPaBOBBIM
BOIIPOCAM B YTOJIOBHOM, TPXAAHCKOM 11 apOUTPaXKHOM IIPOLiecce IePUOANIECK) BHOBD
HOJHMMAETCs B CIIEIMA/NbHOI nTepaType. B cyneOHOI mpakTike aTa mpobiema Toxe
pelaeTcs MO-pasHOMY: OffHI ¥ Te >Ke BOIIPOCHI 110 OfHUM Jie/llaM IIPU3HAIOTCS IIPaBO-
BBIMI (COOTBETCTBEHHO, OTBETHI HA HUX He YUMTBIBAIOTCS KaK 0Ka3aTeNbCTBA IOPYIN-
4eCKJ 3HAYMMBIX OOCTOATENbCTB), a IO IPYITUM — HA000pOT. B cOBpeMeHHOII IpaKTH-
Ke BCTPEYAIOTCs KaK C/IyYay Ha3HaYeHMs CIel[Ma/IbHBIX IIPABOBBIX 9KCIIEPTH3 C LIE/IbI0
TOJIKOBAHVISI HOPM IIPaBa, TaK U C/Iy4ay IOCTAHOBKM Hepef] SKCIIepTaMi JPYTUX CIeLy-
aJIBHOCTeT IIPAaBOBBIX 10 CBOEMY COflepPXKaHIIO BOIPOCOB. B mepBoM BapuaHTe OLleHKa
HOJ0OHBIX 3aK/TIOUEHNI 9KCIIEPTOB KaK He MMEIOIIMX JJOKa3aTe/IbCTBEHHO CUJIBI TIPefi-
CTaB/IsIeT MEHBIIYIO TPYAHOCTD: PV IIPOM3BOACTBE TAKMX IKCIIEPTI3 HET UCCIeOBAHNSA
B IIPMBBIYHOM 9KCIIEPTHOM IIOHVMAHUY 9TOTO C/I0BA, IOCKOIBKY paboTa 9KCIIePTOB HM-
4eM He OT/IMYAETCS OT PabOThI BCEX OCTAIbHBIX IIPO(eCcCHOHATbHBIX OPUCTOB, 3aHATHIX
B ferte. HecKOMbKO CTIOXKHEe [e/10 0OCTOUT C OLIEHKON TaKUX 3aK/IH0YeHMUII 9KCIIEPTOB,
B KOTOPBIX Hapsfly C MHBIMMU CIIEL[VaJbHBIMU BOIPOCaMy (MEAUIMHCKMMM, TeXHI4e-
CKJMMU, 9KOHOMMWYECKVIMU U T.J.) CTaBSITCS BOIPOCHI, MIMEIOIye IIPABOBYIO IPUPOLY
¥l CBSI3aHHbIE UMEHHO C IOPYU/IIECKO OLEHKO UCCTIeAyeMOoro coobITusA. B atoM crydae
e[MHOe I10 COfIePXKAHMIO IKCIIEPTHOE 3aK/TII0UYEHIe CONEP>KUT KaK 0Ka3aTe/IbCTBEHHYIO,
TaK U VHYI0 COCTAB/IAIONYI0. [lJaHHbIe BOIPOCHI B Pa3HBIX OTPAC/ISIX CYAONPON3BOACTBA
TOXKEe PelIAIoTCs I0-PasHOMY, II03TOMY MEXOTPACc/IeBOIl aHa/IM3 OOIIell AJIs1 BCETo poc-
CUIICKOTO IIPAaBOCYAMsA IPO6IeMbl OKa3bIBAeTCsI BeCbMa PO YKTUBHBIM /151 BbISB/ICHNS
U pelleHNs] MHOTUX TeOPETUYeCKIUX U IPAKTUYECKIUX IIPOOIeM.

AHanu3 aBTOPCKUX BBICKA3bIBaHWII II0 0003HAYEHHOI TeMe U CyfieOHOI PAaKTUKIM
I03BOJIsIET Pa3buUTh OOINMII TpefMeT 0OCYXK/IeHNs Ha HeCKOIbKO YaCTHBIX: 1) HOImycTH-
MO JIVf Ha3HaueHe II0 YTO/IOBHBIM, IPaXXJAHCKUM 1 apOUTPaKHBIM Je/laM I0PUAMIeCKIX
9KCIEePTU3 MU IHOMy4eH)e TeM VM VHBIM IPOLeCCYaIbHBIM CIIOCOOOM 3aK/TIOYeHMI
CIIEIVa/TICTOB-IIPAaBOBEIOB; 2) €C/N JOIIYCTUMO, TO KaKiie 0COOEHHOCTY COOTBETCTBYIO-
II[eTO IOPU/MYECKOro Jieia 00YCIOBIMBAIOT 9TY JOIYCTUMOCTD; 3) HOIYCTUMA JIY [IOCTa-
HOBKa Iepef 9KCIIepTaMy MM CIIELVaTUCTaMIU 110 APYTUM (HEIOPUANYECKIM) CIIel{ialb-
HOCTSIM IIPABOBBIX IT0 CBOEMY COZEPYKaHIUIO BOIIPOCOB; 4) MOTYT /iU OBITH VICIIO/Ib30BAHBI
B KayecCTBe [JOKAa3aTe/IbCTB II0 YTOMOBHBIM, IPAXKJAHCKMM VI MHBIM CyfieOHBIM [ieniaM
IIPaBOBbIE 3aK/IIOUEHNs SKCIIEPTOB U CIEIVAINCTOB B LIeJIOM VI/IM B YacTV OTBETOB Ha
OT/Ie/IbHBIE TIPaBOBbIe BOIpPOChI? Ilo3uimu ncciegoBarerneil B 0603HAY€HHBIX YaCTHBIX
CIIopax, Kak IIpaBUIo, IPefoIpeieieHbl UX Mo3ulnelt o 6oee obieit mpobieme oT-
TPaHNMYEHNUS «HEIPABOBBIX» CIIEI[VIa/IbHBIX 3HAHMII OT «IIPABOBBIX» B IIPOL[ECCYa/TbHOIL
IesITeIbHOCTY BOOOIIIE U B Pa3HBIX OTPAC/IAX IPABOCYANS B YACTHOCTH.

CII0)XHOCTD pellleHMs 9TO¥ 0011ell Mpo61eMbl MOPOXKAeHa KaXKyIIelics IPOCTOTON
ee MOCTAaHOBKM. ABTOPBI, IBITAsCh BBICKA3aTbCs 10 Hell M3/MIIHE KaTeTOPUYHO, KaK
IPaBIU/IO, CHAOXKAIOT CBOM BBICKA3bIBAHVIS TAKVMMI OTOBOPKAMI, KOTOPbIe HEPEKO CBO-
IAT BCIO KATETOPMYHOCTD Ha HeT. Elje TpyaHee 00CTONUT [e/I0 ¢ HOIBITKaMI BBIPAboTaTh
KpUTepUI OTTPaHIYEHNs IPABOBBIX BOIIPOCOB OT HEIIPABOBbIX 1, 60/Iee TOTO, IPUBECTI
IpUMepBl TOTO U APYTOTro B COMOCTaBIeHNM. JJOBOIPHO YacTO B TAKVUX C/Iy4asix aBTOP-
CKMe CY)KAeHMs IPOTUBOPEYNBDI, a BCA JIOTMYECKast IeTI0YKa MO0 TPelnT HeloCKa3aH-
HOCTBI0, /MO0 3aCTaB/sieT aBTOpa Mpuberatb K ClelMaJbHOMY OOBSCHEHUIO PasHOro
pofa yCTIOBHOCTEI.
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CxeMa OCBeIIeHNsI TeMBI ITPABOBBIX 9KCIIEPTH3 U 3AK/TI0UEHNI CIII[MATVICTOB-TIPABO-
BeJJOB Y OO/BIIMHCTBA aBTOPOB HOBO/IPHO THIMYHa. CHayama aBTOp KaTerOPUYHO OTPU-
LJaeT CaMy BO3MOXXHOCTb CUMTATDh IOPUAMYECKIE 3HAHNUSA CIENMAIbHBIMY B CMbICTIE ITPO-
1JeCCYaIbHOTO 3aKOHa. 3aTeM OODBSCHSET, YTO MHOTME TeXHMYECKMEe M MHble IOf00HbIe
HOPMBI, IPHOOPETsI XapaKTep HOPMATUBHO-TIPABOBBIX MIPEIIICAHMIT, HE TIEPeCTan ObITh
IpefMeTOM APYIUX (HEIOPUANYECKNX) CIIelMaNbHOCTEN, T.e. SBJIIIOTCS «CIeLaTbHbI-
MI» B IIPOLIECCYaIbHOM CMbIcIe. Ilepedenb 3TUX crenyanbHOCTEN BapbUpyeTCa B BECh-
Ma IIMPOKOM iMalia3oHe: B Hero MOMaJaloT 1 IpaBuia OyXraaTepcKoro y4dera, 1 paBuia
MOYKapHOIT 6€30IIaCHOCTH, M CTPOUTEbHbIE HOPMBI 1 TIPABU/IA, ¥ HAJIOTOBOE 3aKOHOA-
Te/IbCTBO, U MPaBUJIA JOPOXKHOTO JIBVKEHUSA, U IIpaBUIa CyNOBOX/EHNSA, I MHOTOE JIpY-
roe (06BIYHO TTepedeHb OTKPHIT). [10c/me 3TOro aBTOP TOBOPUT 0O OYEHb HEMPOCTOM CO-
BPEMEHHOM II€PUOJie Pa3BUTHSI OTEYeCTBEHHOTO 3aKOHOJATENbCTBA BOOOIIE, O HATNINK
0c060 CTIOKHBIX U CIIOPHBIX BOIIPOCOB B OT/IE/IbHBIX €I0 OTPAC/IAX, YTO Jie/aeT KaKyl-TO
YaCTh PABOBbIX 3HAHNUII He OOIIeOCTYIIHBIMU [JIs1 BCEX IOPUCTOB, @ IOTOMY II03BOJISET
MHOT/a 00palaThCs 3a pa3bsCHEHNMSIMHU K M3BECTHBIM Y4eHBIM-IIpaBoBenaM. 3ateM gop-
MY/IMPYIOTCA IPOLeCCyabHble YCIOBMA MCIONb30BaHNsA OTBETOB TaKOTO POZAA JKCIIep-
TOB: MOTYT /1Y OHU CYMTATHCSA [NOKA3aTelIbCTBAMM 110 JIENTy M YTO JOKA3bIBAETCA C UX I10-
Mornpio. ITogpo6HO AMcKyccum Ha 9Ty TeMy OCBelljainch Hamu paHee [1, ¢.24-29]. Camn
aBTOPCKME PACCY>KIEHM, Pa3yMeeTCs, He CTOJIb CTaH/JaPTHBI, KaK CXeMa UX U3/I0KEHMS,
U CTEIIeHb UX MIPSIMOIMHETHOCTY 1 000CHOBAaHHOCTH TOXKE Pas/InyHa.

OTHOCUTENBHOCTD TPAHNIL] MEXK/Y «IIPABOBBIM» J «HEIIPABOBBIM» B MHCTUTYTE CY-
IeOHOIT 9KCIIEPTUSBI Y B PAa3/IMYHBIX BUIAX CYHZOIPOU3BOACTBA BOOOIE 0OOCHOBAHHO
MOTIEePKIBAIACH OONBIIMHCTBOM MCCTIEOBATENEN TPAKTUIeCKH Beeraa. [laBHee BIIOTHe
OJJHO3HAuYHOe pyKoBopsllee pasbscHeHue IInenyma Bepxosnoro Cyga CCCP B IlocTa-
HoB/IeHUM OT 16 Mapra 1971 . Ne 1 «O cyne6HOI 9KCIIepTI3€ [0 YTOOBHBIM AeaM»! 1o
CUX IIOP LIUTUPYETCA KaK He yTpaTHBIIee aKTya/IbHOCTH He TOJIbKO B CIIeL[AIbHOI /TN Te-
parype, HO U B cyfieOHbIX pemeHysix. OfHaKO Ipy BCeil OZHO3HAYHOCTH TaKOJ O3UIINN
Bepxosnoro Cyga CCCP npaBoBble BOIPOCH TIepef] 3KCIepTaMy CTAaBUINCh BCe BpeMs
HeiicTBMA HasBaHHOro IlocTaHOB/IEHNA, ¥ OTBETBI HA HUX HE TaK Y)K PENKO UCIONb30-
Ba/INCh I/Is1 0OOCHOBAHMsI MPOLieCCYaabHbIX pelteHuit. Ilono6Has mpakTuka BpeMst OT
BpEMEHMU I0JTy4Yana NOAJEP>KKY B ClIe[IMaIbHON INTEPAType.

[IepropydecKky NOABANNCH TAK)KE BECbMa OPUTHA/IbHbIE IIPEJIOKEHNS IO COBEP-
IIEHCTBOBAHNIO HOPMATVBHO-IIPABOBbIX M OPTaHM3ALMIOHHBIX OCHOB Cy/eOHOII SKCIIep-
THU3bI II0 YIOJIOBHBIM JetaM. Hanmpumep, npepnoskeHne B KaHAMIATCKON AVCCEpTaLIN
A.M. Vnbunoit 2005 I. 0 «IIpu3HaHUMK 32 CYI[66HO-MCIH/ILU/IHCKI/IM 9KCIEPTOM 0OsI3aHHO-
CTU YCTAHOBJIEHM: POJla HACUIbCTBEHHO CMEPTH, €C/IN 9TO HEMTOCPENCTBEHHO BbITEKA-
eT U3 MPOBEJEHHOTO MM MCCIIeJOBAHMS U KacaeTCsl BBIACHEHMsI 00CTOSATENbCTB, TIOfiIe-
JKalyx gokaspiBanmio. [Ipencrassiercs 4. 2 ¢1. 204 YIIK P® Heo6X0mMMO FOMOTHNUTS:
“Ecnu BBIBOJ, O poOJie HACUIbCTBEHHOI cMepTH (YOUIICTBO, CAaMOYOMIICTBO, HECYACTHBDII
CIy4aii) OCHOBAHHBII Ha OOBEKTMBHBIX MIPU3HAKaX COCTaBa MPeCTYIUIEHNsI, TIPSIMO BbI-
TeKaeT U3 IPOBOAMMOTO CyAeOHO-MeUIMHCKIM 3KCIIEPTOM UCC/IeOBAHS TPYIIA, TO OH
IO/DKEH OTPasUTb 9TO B CBOEM 3aK/II0UeHN) (CTUIMCTUKA Y TYHKTYauys OpUIMHAIA CO-

! Iyskr 11: «Cyasl He ZO/DKHBI JOIYCKATb IOCTAHOBKY IIePef 9KCIIEPTOM IIPABOBBIX BOLPOCOB, KAK
He BXOJILIMX B €r0 KOMIIeTEHIMIO (HaIpyMep, MMeIO M MeCTO XMIleHne, 1160 HefocTada, youicTBo
nnu camoy6miictBo u T.1.)» (IlocraHoBnenue ITnenyma Bepxosnoro Cyma CCCP or 16 mapra 1971 1.
Ne 1 «O cyme6HOII sKcIepTH3e O YTonoBHBIM fienam» // BBC CCCP. 1971. Ne 2).
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xpaHenbl. — A. T, A. II.)» [2, c. 15-16]. [IpennosxeHne 3T0, KaK BUIUM, IIPSIMO [IPOTHUBO-
peuuT geilicTBoBaBiieMy Ha TOT MOMeHT IloctanoBnenuto Ilnenyma Bepxosroro Cypna
CCCP, xoTopoe 65110 IPU3HAHO YTPATUBIINM CHTY TUIIb B iekabpe 2010 r. OpHako oHO
JIOTMYECKM CBSI3aHO C 00111el! TO3UIjyell AXCCepPTaHTa 10 IIOBOAY BCe BO3PACTAIOILEIT, C ee
TOYKY 3PEHNs, IOTPeOHOCTU IPAKTUKM B Ha3HAUCHMI IIPABOBBIX 9KCIIEPTU3, IIOCKO/Ib-
Ky «ObUIO OBI 3a0/Ty>KIeHIeM MO/IaraThb, YTO BCe CYyOBEKTbI, OTBETCTBEHHBIE 3a BeleHNe
YTOJIOBHOTO ITpoOIiecca, 00/1aaloT MCYEePIIbIBAIOIIMMY IIO3HAHUAMM B 00/1aCTH IOPUCIIPY-
meHIVM» [2, c. 14]. [TpuMevartenbHO, 4TO B TON JKe JUCCEPTALINU TIOCTAHOBKA Mepel 9KC-
IIEPTOM IIPAaBOBBIX BOIIPOCOB CIIPABE/INBO COYTEHA «OCHOBAHNMEM BBIJa4M COOOICHIS
0 HEBO3MO)KHOCTH JauM 3aKT0UeHMsI» [2, ¢. 17]. MeXXay TeM BOIIPOC O TOM, OBIIO 1 9TO
yOUiICTBO, CaMOYOUIICTBO W/IM HECYACTHBIN CTy4ail, — TUIIMYHBI IIPaBOBOI BOIIPOC,
U BOBCe He TO/IbKO TOTOMY, UTO Ha 3TOT KOHKPETHBIN BOIIPOC IPSAMO YKasaa BepxoBHBI!
Cyn CCCP. IIpuBefieHHbII BOIIPOC — BOBCE He BOIIPOC O MEVIIVTHCKOI IIpUYMHE CMEPTH
(o moBpeXxxeHNN KaKOro-TO OpraHa, HECOBMECTUMOM C >KM3HBIO, O MeXaHNYEeCKOIT ac-
(duKCHUM BCIEACTBYE YEro-TO, O 3HAYUTETbHOM KPOBOIIOTEpe M T.IL.) WM O MeXaHMU3Me
HaHeCeHNs paHeHMiT (HampuMep, MOT 1 GU3NIECKY YeTIOBEK CAMOCTOSITE/IBHO IIPOM3Be-
CTHU TAKOJI-TO BBICTPEJI U3 TAKOTO-TO OPY>KMS B TAKOII-TO y4aCTOK COOCTBEHHOTO Tela),
a BOIIPOC IIPABOBOJI OLEHKY MCCIeRyeMOro coOpitusi. CTaBUTh €ro Hepes CyAeOHO-Men-
LIHCKVIMU 9KCIIEPTaMI HeJb3sl, M X OTBET Ha Hero, eCc/iu OH OY/eT [aH, MCIOIb30BaTh
B Ka4eCTBe JJ0Ka3aTe/IbCTB TOXKE HeJlb34l.

IIprMeHNTENBHO K BOIIPOCY 00 yomiicTBe mnu camoyouiictse BepxosHbiit Cyn PO
B feiicTByIomteM ceropus [locranosnennu [nenyma ot 21 gexabps 2010 r. Ne 282 Ha mpo-
IUTHPOBAHHOM BbIIIe YKa3aHNMM HACTOI; OfIHAKO B IjefioM mo3uiuA Bepxosroro Cyma
P® no Bonpocy o mpaBOBBIX 3HAHMAX B SKCIIEPTHBIX UCCIEJOBAHNAX CTa/Ia 3AMETHO Me-
Hee KareropmyHoii: «IlocTaHoBKa mepes sKCIIEPTOM IPAaBOBBIX BOIPOCOB, CBA3AHHBIX
C OILIEHKOI! IeAHN, pa3pelleHrie KOTOPbIX OTHOCUTCS K MCKIIOUMTENbHOI KOMIIETEeHLIUN
OpraHa, OCYIIECTBJIAIOLIETO pacciefoBaHMe, IPOKYypopa, cyfa (Hampumep, 4TO VIMEJIO
MeCTO — YOMIICTBO MM CaMOYOMIICTBO), KaK He BXOMSIINX B er0 KOMIIETEHIINIO, He J10-
nyckaetcst» (II. 4). ITo momoXKeHMe npy OYKBaJIbHOM €ro TONKOBAHN He JOITyCKaeT Io-
CTAHOBKY IIepef] 9KCIepTaMi He JII0OBIX IPaBOBBIX BOIIPOCOB, a TOMBKO TeX, KOTOpPbIe
CBA3AHBI C OPUINYECKOI OLLEHKOI JesHN A, CTAaBLIErO NPEIMETOM YTOIOBHO-IIPOLECCY-
AIbHOI AeATEeNTbHOCTH 10 JAHHOMY JIeJTy, T. €. BOIIPOCOB O TOM, SIBJII€TCS /I 3TO JesiHue
IPeCTyIUIeHNEM, U €C/I SIB/IAeTCS, TO KaKMM. VI XOTs KaXK/blil BOIIPOC, TpeOyIomuii OT-
BeTa 0 YTOTOBHOMY JeNy, TaK V/IM MHade CBA3AH C OLEHKON MCCIefyeMOro COOBITIS,
HETPY/IHO 3aME€TUTb, YTO NPOLUTHMPOBaHHOe mnonoxxeHue Ilocranosnenusa IInenyma
Bepxosnoro Cyna P® dpopmanpHO forycKaeT HOCTAHOBKY Iepel 9KCIIePTaMy IIPaKTIde-
CKM JTIOOBIX I0PUMYECKUX BOIIPOCOB, KPOME BOIIPOCOB O KBATMPUKALY IIPECTYIICHNS
U BUHOBHOCTH B €T0 COBEPILIEHMN KOHKPETHOTO 4YelOBeKa, IIOTOMY 4TO IOCIefHUE 00-
PasyIOT I7IaBHOE COflepyKaHMe IPMHIMAEMbIX II0 YTOJIOBHOMY J€/Ty BIACTHBIX PEeIIeHNIA.

[Tpob6nema «IIpPaBOBBIX 9KCIIEPTU3» U «IPABOBBIX BOIPOCOB», MOCTABICHHBIX IIe-
peln sKcmepTaMu U CIIeNMANNCTaMy, XapaKTepHa, KaK OTME€YasIoCh, JIIsl BCEX OTpacien
poccuiickoro npasocyausa. MexxoTpacyeBoil CpaBHUTENbHO-IIPABOBOI aHA/IN3 TO3BOJIA-
€T BbIABUTb HEKOTOPBIE BeChbMa XapaKTepHble TeHIEeHIUN.

2 Tocranosnenue [Inenyma Bepxosroro Cyna PO or 21 gexabps 2010 r. Ne 28 «O cype6HOII skcnep-
TU3€ 110 YTONOBHbIM fienam» // BBC P®. 2011. Ne 2.
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VccnepoBarenu u npaBOIPUMEHUTEN OOBIYHO CYUTAIOT «IIPABOBBIMI» TOJIBKO BO-
IPOCHI U3, YCIOBHO TOBOPS, TUTY/IbHOI OTPAC/IM IPYMEHAEMOro IpaBa, Ha YTO UX Ha-
CTpauBaioT U mocTaHoBIeHus Ilienyma Bepxosroro Cyga P®3. IlpuBopgumble B HMX
IpUMepBbl IPABOBBIX BOIIPOCOB (0 /1eeCIIOCOOHOCTY — MPUMEHNTETBHO K I'PayKIaHCKOMY
CYIOIIPOU3BOJICTBY, O COCTaBe MPECTYIVIEHNA — MPYMEHUTENTbHO K YTOTIOBHOMY), a TaK-
Ke YKa3aHye Ha HaXOXKJIeHMe STVX BOIIPOCOB B MICK/TIOUNTEIbHOI KOMIIETEHIINN CY/a KaK
OyATO CBUIETENBLCTBYIOT O TOM, UTO «HeE CIeIMa/JbHbIMI» B IIPOLIECCYa/IbHOM CMBbICIIE
CUMTAIOTCA TOIbKO 3HAHNA U3 00/IaCTI IPAXKJAHCKOTO 1 IPaXKIaHCKO-IIPOL[eCCYaTbHOTO,
C OJfHOJ1 CTOPOHBI, ¥ YTOJIOBHOTO 1 YTOJIOBHO-IIPOLIeCCYaIbHOTO IIpaBa — C Apyroii. Ta-
KOJI TIOJIXOf, BBI3bIBAeT HEKOTOPOE HeJlOyMeHNe, eC/IM Y4eCThb, 4TO B CYAEIICKIX Kpecmax
BO BCEX CTy4asAX CUJAT IOPUCTBI C OAVHAKOBBIMY AUITIOMaMI O BBICLIEM FOPUAMYECKOM
06pa3oBaHNM ¥ TaKMe Ke AUIUIOMBI IMEIOT C/IefJOBATe/IN, JO3HABATEe/IN Y IPOKYPOPHIL.

B Ilocranosnenun IInenyma BAC PO ot 4 ampensa 2014 1. Ne 23 «O HeKOTOPBIX
BOIIPOCAaX MPAKTUKM IPUMEHEHNS apOUTPaKHBIMM CyflaMUl 3aKOHOJIaTeIbCTBA 00
aKcIepTu3e»?! IpUMepOB He IPUBOANTCS, 3[€Ch MMeeTCs INIIb 00lee yKa3aHue Ha 3a-
IpeT IOCTAaHOBKYM BOIIPOCOB IIPaBa U IPABOBBIX MOC/IENCTBUI OLEHKN JOKa3aTelbCTB,
a TaKoKe Ha eIMHCTBEHHOE I3 Hero MICK/II0YEeHNe, Kacalolleecsi YCTAHOBJICHNS COfiepiKa-
HJSI HOPM MHOCTPAHHOTO 1IpaBa (II. 8). VIHbIMU clioBaMu, apOUTpasKHbIe CY/Ibl OPYEHTH-
POBaHBI Ha MaKCUMa/IbHO IIMPOKOE IOHMMaHNe OTKa3a OT OCTAaHOBKM Iepef 9KCIep-
TaMI «BOIIPOCOB IIpaBa». I1oJ «IIpaBOBBIMYU HOCTIECTBUAMM OLIEHKM JOKAa3aTeTbCTB»
IIOHMMAETCA COfiepXKaHNe JMI0ObIX MPaBOIPYMEHUTENIbHBIX PElIeHNT B apOMTPaXKHBIX
CyZaX, U3 4ero, HeCOMHEHHO, CJIeflyeT 3allPeT CChIIATbCA B Cy/leOHbIX pelIeHNAX Ha BbI-
BOJIbI KaKMX-/TM0O0 SKCIIEPTOB MJIN CIIEIVa/IICTOB [0 BOIIPOCAM IIpaBa.

Co CcKa3aHHBIM COITIACYETCA ¥ Pa3IMYHOe OTHOLIEHME K (OPMUPOBAHMIO OKa3a-
TEJIbCTB 10 aHAIOTMYHBIM JIe/IaM B YTOJIOBHOM 1 apOUTPa’KHOM Cy/IOIPOU3BOAICTBAX. Pac-
CMOTpPUM JI IpUMepa IPOU3BOJCTBA II0 [ie/laM O Ha/JIOTOBBIX NMPECTYIUICHNAX M MHBIX
HaJIOTOBBIX IIpaBOHapyIIeHAX. COCTaBbl MX Pa3IN4arTcss GOPMOI BUHBI (TOIBKO YMBI-
Cell B IPeCTYIUICHNAX, YMBICET VI HEOCTOPOXXHOCTh — B MHBIX IIPABOHAPYIIEHNUAX);
KpOMe TOTO0, KpMMIUHOOOPa3yIoLyM sB/sieTcs pasMep yuiepba. OO beKTUBHbIE CTOPOHBI
X B II€/IOM aHAJIOTMYHBL: MICKa)KeHNe IIePBUYHBIX, OyXTalTepCKMX VI HaJIOTOBBIX JaH-
HBIX, IIPMBEJIIIee K YMEHbIIEHIIO CyMMbI ITOJIIeXAIINX YIIIaTe HalIOrOB.

OpnHako apOUTpPaXKHBI CYJ ONpefieisieT IPaBUIbHOCTb MCYNC/IEHNs HAaJIOTOB Ha-
JIOTOIUIATE/IBIIIMKOM, NIPETeHAYIOIMM Ha OTMEHY pelIeHUsA O IPMBIEYEHNMM K OTBET-
CTBEHHOCTH, U1 HA/IOTOBBIM OPraHOM, HACTaMBAIOLIMM Ha 3aKOHHOCTMU 3TOTO pelLIeHNs,
0e3 mpoBefieHUs CyAeOHO-OyXranTepcKnx, CyfneOHO-9KOHOMUYECKX 1 Cy/eOHO-HaIo-
TOBBIX 9KCIEPTU3, — TAK II0-Pa3sHOMY Ha3bIBAIOT B HAayKe OJHO M TO >Ke MCCIIeOBaHMe,
HaIlpaBJIeCHHOE Ha OIpefie/ieHe pa3Mepa HaJIOTOBBIX 003aTe/IbCTB HA/IOTOILIATeIbIIIN -
Ka, KOTOpOe IIPOBOANTCSA IO aOCOMIOTHOMY OO/BIINHCTBY YTOJIOBHBIX i€/ O HaJIOTOBBIX
IPeCTYIUICHNAX.

[TepBuduHBlE TOKYMEHTBHI ([OTOBOPBI, aKTbl, IUIATE)KHbIE IOPYYeHMs, HAKIaTHbIC
¥l MHOTOE JIPYTOe), Hd OCHOBAHMM KOTOPBIX JO/DKHBI MCUMCIATHCA HAIOTH, IPHOOIA0T-

3 Vmerotca B suny Ilocranosnenns: [Tnenyma Bepxosroro Cyza PO ot 24 nrorsa 2008 1. Ne 11 «O moz-
TOTOBKe IPKFAHCKIX [iell K CyfeOHOMY pa3buparensctsy» (BBC PD. 2008. Ne 9) u ot 21 gexabps 2010 .
Ne 28 «O cyne6HOIT sKCIIepTH3e MO YroMoBHBIM Aemam» (Poccuiickas rasera. 2010. 30 mex.).

* Tlocranosnenue [Inenyma BAC PO ot 4 anpesst 2014 1. Ne 23 «O HEKOTOPBIX BOIIPOCAX MPAKTUKI
IIpUMeHeHNA apOUTPKHBIMHU CYJaMI 3aKOHOZIaTeNbCTBa 06 akcriepTuse» // Becrunk BAC PD. 2014. Ne 6.
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€51 K MaTepuazaM fena (MHOIZA COCTAB/IAS JeCsATKU TOMOB), M3YJalOTCs M OLeHMBAIOTCS
apOUTpPaXXHBIM CYHOM HerocpefcTBeHHO. CyJ oIepupyeT B pellleHuM OyXraaTepcKuMu
HOHATYUAMY, MHOTOCTPaHMYHBIMY apUPMeTIUeCKUMY PacueTaMy HaJIOTOB, He CChUIAsICh
Ha 3aK/II0YEeHMS 9KCIePTa; IpeACTaB/IeHNe albTepPHATYBHBIX PAacYeTOB 3a4acTylo U CO-
CTaBJIseT IPOLeCC JOKA3bIBAaHMs U «cropa». Ho Cyibsi IO YyTOOBHOMY fie/y, KOTOPBIit
ABJIACTCA TaKMM JKe IOPMCTOM, KaK U Cyfibs apOUTPa)KHOTO CYAa, BMECTO BCErO 9TOTO
Ha3Ha4yaeT CyHeOHYI0 9KCIepTH3y (3KOHOMMYECKYI0, OYXTaaTepCKyI0 MM Ha/lIOTOBYIO,
a MHOT7IA la’Ke HeCKO/IbKO). Tak e MOCTYIAIOT B JOCYAeOHOM IPOU3BOJCTBE C/IefloBaTe-
m u fo3HaBaTenu. K Takoi cuTyaumu B yroJIOBHOM IIpOLiecce IPUBBIK/IN, Y TEOPETUKMN
YTOJIOBHOTO IIpOliecca pa3pabaTbIBaloT 0coOble IpaBMIa Ha3HAYeHNS Ha3BaHHBIX 9KC-
HepTU3, aHAM3UPYIOT CXOACTBA U Pasindus MeKAY HUMIU. Mex/y TeM 1 Impasuia Oyx-
Ta/ITePCKOTO YYeTa, I HAJIOTOBOE 3aKOHOJATE/IbCTBO — 9TO COBOKYITHOCTb HOPMATUBHO-
IPaBOBBIX IPEANMCAHNIL, KOTOPBIE, XOTS U MMEIOT HOf] COO00 9KOHOMIUIECKYI0 OCHOBY,
HO BCe )Ke AB/IAI0TCSA IpeXK/ie BCero HopMaMu Ipasa. B cyme6HoIt apOuTpakHOIl mpak-
TYIKe BCTPEYAIOTCS eVIHNYHBIE MTOIIBITKY CY/ieil Ha3HAYUTDb OYXTra/lTepCKyI0 9KCIIePTU3Y
HEePBUYHBIX IOKYMEHTOB /I OLIEHKV NPAaBUIbHOCTI MCYMC/IEHNA HaoroB. OfHAKO BO
BCeX BCTPETMBIUIMXCS HaM CTy4asiX OHM IIPUBOJVIIN K OTMEHe COOTBETCTBYIOLNX Cye0-
HBIX aKTOB C a0COJIIOTHO OIIpefie/IeHHbIM YKa3aHUeM Ha TO, YTO BOIPOC MCUUCIeHNA Ha-
JIOTOB OTHOCKTCS K IPABOBBIM®.

[l yroloBHOTO CYZIOIIPOM3BOJCTBA B LIE/IOM JaXKe Ha YPOBHE TeOPUY XapaKTepHO
CBefieHNe COOCTBEHHBIX IPOQeCCHOHATbHBIX 3HAHMII /UL, OTBETCTBEHHBIX 3a IIPOM3-
BOJZICTBO IO JIETy, MCK/IIOYNTENTbHO K YTOJIOBHOMY IIPaBy 1 yrOJIOBHOMY Iporeccy. K unc-
Iy «CIeMa/IbHBIX 3HAHMI» B YTOJIOBHO-IIPOIIECCYaTbHOM CMBIC/IE aBTOPbI OTHOCST He
TOJIPKO 3HAHUA NIPABIUI OYXTa/lTePCKOrO y4eTa, CTPOUTENIbHBIX IPABII, IIPaBU/I OXKAP-
HoIt 6e3omacHoCTH [3, ¢. 103], KOTOpbIe B IOPUANYIECKMX BY3aX CIELMATbHO He U3YYaoT,
HO U 3HaHMA B 00/1aCTH TPXKJAHCKOTO, PUHAHCOBOTO, HAJIOTOBOTO IIpaBa [4, ¢.297]. Otn
AUCLMIUIVHBI B IOPUANYIECKNX By3axX M3Yy4aloT B TOM WIM MHOM 0ObeMe BCe CTY/eHTHI,
KYPCAHTBI 1 C/TyIIATe N, ¥ JUIIIOM O BbICLIeM 0Opa3oBaHmy 1o crenyanbHocTu «FOpuc-
HPYEeHLVIs», HaM4/e KOTOPOTO B/ TCs 00513aTe/IbHBIM YCTIOBMEM JI/Isl HA3HAYeHMsI Ha
IO/DKHOCTY He TOJIBKO CyJiell, IPOKYPOpPOB U C/efloBaTesNeil, HO M JO3HaBaTeel, I Jaxe
Y4YaCTKOBBIX YIIOTHOMOYEHHBIX, IIOATBEPXK/IaeT Ha/lu4ye 3HAHWIT 110 Ha3BaHHBIM JJC-
nummHaM. B. A.JlasapeBa momyckaeT momydyeHne «3aK/IOYeHNIT YYEHBIX» 110 CIOXKHBIM
BOIIpOCaM Ha3BaHHBIX OTpacIell IpaBa, HO Cpely TAKOBBIX HAa3bIBaeT BOIIPOCHI «O Pa3b-
SICHEH U, HaTIPUMeD, TaKMX HOHATHI, KaK “TpefIpuHIMaTeNnbCKast JesATe/IbHOCTD , “JO0-
XOJI OT NIPeIPUHIMATEIbCKOI IeTeIbHOCTI ;, “UMYILecTBO )» [4, ¢.297]. IloHATHO, 4TO
TaKue IPUMePbI «CIOXKHBIX BOIIPOCOB» TYT K€ BBI3BaMU KPUTKKY [3, . 105]. Tlepeunc-
JICHHBIE BOIIPOCHI, IOMVMO TOTO YTO OHU OYEBU/JHO IIPABOBbIE, K YNCITY Y3KUX, 0000
CTIO>KHBIX VIV AVMCKYCCHOHHBIX He OTHOCATCS VI HUKOTZIa He OTHOCUINCD. Bee oHm BxOmAT
B BY30BCKYIO IIPOTpaMMYy II0 AMCLHUIUINHE «[paXkjaHCKoe IpaBo», KOTOpasi U3ydaeTcst
BCeMM CTy/IeHTaMI He3aBJMCYMO OT CIlel[a/I3aLniL.

B. A.JlazapeBa JjolycKaeT Ipy MPOU3BOJICTBE 110 YTOTOBHBIM JIe/IaM ITOJTyYeHNE «3a-
K/TIOYEHUTT YYeHBIX ITO CIOKHBIM BOIIPOCAM YTOJIOBHOTO 1 YTOJIOBHO-IIPOLIECCYabHOTO»
npasa [4, c.298], KoTopble 06pa3yT OCHOBHOII IIpeiMeT COOCTBEHHOI TpodeccroHab-

> Cwm., Hanp.: [TocranoBnenne Apbutpaxsoro cyna leHrpanbHoro okpyra ot 24 asrycra 2016 r.,
meno Ne A36-5003/2015 (3pech u manee cypebHas npaktuka npusoantcs no CIIC «KoucynprantIDmocy.
URL: http://www.consultant.ru (ara o6parenus: 26.09.2017)).
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HOJ JIesITe/IbBHOCTY BCeX OQUIMAIbHBIX JIUL] B YTOTIOBHOM CY[OIPOU3BOJCTBE ¥ BCEX afi-
BOKAaTOB, 3aHATHIX B HEM.

Hescno, ciyyaitno nm s1o, HO B. A.JlasapeBa BO Bcex cy4yasX YIOMMHAHMA O «3a-
K/TIOYEHNAX yYeHBIX» II0 IIPABOBBIM BOIIPOCAM M30eraeT TePMIHOB «3aKIIOYeHMe JKC-
HepTa» 1 «39KCIepTU3ar», XOTA nuieT 06 3ToM B maparpade, HasBaHHOM «[IoHATHe 1 3Ha-
JeHMe 3aK/II0YeHNs dKcreprar». eo B TOM, 4TO IOTydeHMe 3aK/IYeHNiT MOJoOHOro
posia 1 ux Moc/efyolliee MCIO0/NIb30BaHNe B YTOTOBHO-TIPOLECCYa/NbHON JieATeIbHOCTI
IUVIOXO COITIACYIOTCA C TEOPETUMYECKMMU M MPOlieCCyaTbHO-IIPAaBOBbIMY OCHOBAMM Ha-
3HA4YeHNA U IPON3BOJCTBA SKCIIEPTU3HI.

C TakuMu Xe TPYJHOCTAMM CTa/JKuBaicsA, Ha Ham B3raf, u 10.K. Opnos, npep-
JIaraBIINIT 0COObIe IIpaBMIa U3/IOXKEHVSI BBIBOJIOB 9KCIIEPTOB II0 pe3y/IbTaTaM 3KCIep-
T3 B TeX 00/IaCTAX CIel[a/IbHbIX 3HAHMII, KOTOPbIe TPAaHNYAT C IPABOBBIMMU: SKCIEPTHI
IODKHBI M36erath GOPMY/INPOBOK O HAPYIIEHUN KeM-TO KaKUX-TO IPABUI, IIOCKO/IBKY
3TU BONPOCHI — IIpaBOBbIe. DKCIEPTHI, 110 €T0 MHEHNIO, TO/DKHBI TOBOPUTD JIMIIb O He-
COOTBETCTBMMU KAKMX-TO AEICTBUIT KaKMM-TO npasuiaMm [3, c.103]. CynebHas npakTuka
II0 YTO/IOBHBIM Jie/llaM B YaCTM 9KCIIEPTHBIX OTBETOB Ha BOIIPOCHI, CBA3aHHBIE C COOIIO-
[eHVeM JIMLaMM KaKUX-/1100 ClieliMaIbHbIX IPaBII, IIPOTUBOPEYMBA: Pa3HBIMI CyIaMMu
CXOIHbIE BOIIPOCHI U OTBETHI HAa HUX MOTYT OLIEHMBATbCA M KaK IPaBOBbIE, M KaK He-
npasoBble. Tak, JInnerikuit 0611acTHOM CyJ| CYerT ZOIYCTUMBIM ITOCTAB/IEHHBII IIepeft 9KC-
nepTamMy, IPOBOAUBUIMMY aBTOTEXHUYECKYIO SKCIIEPTU3Y, BOIPOC O TOM, KaK JODKEH
OBIT AeVICTBOBATD /11000I1 BOAUTENDb B CTIOKUBIIENICS CUTYALUM B COOTBeTCTBMM C [Ipa-
BIJIAMU JJOPO>KHOTO ABVDKeHMA. KaccaloHHas MHCTaHINA, TaKUM 00pasoM, He COITa-
CHUJIach C BBIBOJIOM Cy7la IIePBOJ MHCTaHIMM O IIPAaBOBOM XapaKTepe JAHHOTO BOIIpOca:
9KCIEPTBI TOBOPW/IM O TIOFOOAIOIINX AeIICTBIAX T060Tr0 BOAUTENA BOOOIIe, He Ha3bIBas
dbaMuIny MOACyANMOro, TOTAa KaK BOIPOC O BUHOBHOCTY /MO0 HEBMHOBHOCTY MIMeEH-
HO 9TOTO IOACY/MMOrO OTHOCUTCS K UCKIIOYNTENBHON KoMmeTeHumu cyaal. B gpyrom
crydae Cy/bl IIepBOIL 1 alle/UIANMOHHON MHCTAaHINI B YYKOTCKOM aBTOHOMHOM OKpYyTe
COITTACH/IVCh C MHEHMeM 9KCIlepTa-0yXranrepa, 0TKa3aBIIerocsl OTBEYaTh B 3aK/II0UYCHNN
Ha BOIIPOC O IPUYMHEHHOM yiep6e IO yroJIOBHOMY Jiely B CBSI3M C TeM, YTO OH CYes
3TOT BOINPOC IIPABOBBIM M OTHECEHHBIM K VMICK/IIOUMTEIbHON KOMIIETEHLIMN CTIefoBaTe-
s u cypa’. JIleHMHCKMIT paitoHHblit cyp I. KpacHospcKa mpusHam HeoIyCTUMOI I10CTa-
HOBKY CJIefjoBaTe/ieM IIepef 9KCIIepTOM-0yXraaTepoM IPaBoOBOTO BOIIPOCA O XapaKTepe
¥l padMepe peanbHOro yiep6a, IpUYMHEHHOTO I0PUAMYeCKOMY JINILY, HO He IPU3HaJI He-
TOIYCTMMBIM 3aK/II0Y€HMe 9KCIIepTa B YaCTH OTBETa Ha 3TOT BOIIPOC B CBA3M CO C/IENYI0-
myM: «Kak ceyer 13 npuBejeHHOTO 9KCIIepTaMyl MOAPOOHOr0 pacyeTa CyMMbI peasib-
HOTO yulep6a, yKa3aHHBIil yiiep6 omIpefeneH Kak CyMMa, Ha KOTOPYI0 He0OOCHOBAaHHO
ymenpuch aktubl OAO “ACK Tecp” B pesyibraTe COBepIIeHNsI YKa3aHHBIX CETIOK,
YTO He MCK/IIYaeT NMPOBEPKM YKa3aHHOTO pacyueTa CY[OM M MCIIO/Ib30BAaHMA JAHHOTO
II0Ka3aTe/s B Ka4eCTBE HOKA3aTebCTBA 110 YTOJIOBHOMY Aiey»S. VIHBIMU clI0BaMy, 110
MHEHMIO CyJia, OTBET 3KCIIEPTOB JlaH Ha IIPaBOBOIl BOIIPOC, HO JICIIONIb30BaTh €I0 B Ka-

¢ KaccaumonHoe onpenenenue Jlunenkoro o6mactHoro cyga or 15 despans 2011 r. 110 yronmoBHOMY
memry Ne 22-157/2011.

7 AnennsimonHoe onpenenenue cysa YyKOTCKOro aBTOHOMHOTO OKpyTa 0T 25 deBpains 2014 r., fieio
Ne 22-8/2014, 1-55/2013.

8 TIpurosop JlenuHcKoro paitoHHOro cyna r. KpacHospcka ot 21 mekabps 2015 I. IO yTOTOBHOMY
meny o o6sunenuo fopuikosa O. B., Pognonosa B.T., ITanuenxo I B.
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YecTBe I0Ka3aTeTbCTBA MOXKHO, ITIOCKO/IbKY CY/, IIPaBM/IBHOCTD 3TOTO OTBETa IPOBEPUT
cam. [Tocmequnit apryMeHT He OYeHb HMOHATEH, 160 Cy7 BooOIIe 00513aH IPOBEPATH BCe
TOKa3aTe/IbCTBa IO JIETy, B TOM YMC/Ie BCe 3aK/TI0UEHNS 3KCIIePTOB.

B mpuBemeHHBIX IpuMepax peyb LiIa 06 aBTOTEXHUYECKOIT 1 CyfeOHO-OyXranTep-
CKIX :—)Kcnemesax, 110 pesyanaTaM KOTOprX 6IJUII/I CIOeIaHbl CHOprIe BbIBOJIbI (O npaBo-
BOM WJIU HEIPaBOBOM xapakTepe Bompoca). }0. K. OpnoB forryckan, 4To B COBpeMeHHOI!
MPaKTUKe, [IsI KOTOPOI XapaKTePHbI HECTAOMIBHOCTD M «PACKOHIIEHTPUPOBAHHOCTD»
3aKOHOJATEeNIbCTBA, A TAKXKe M300MIMe OTaHKETHBIX HOPM, IIPAaBOIIPYMEHNTETb BHIHYK-
OEH VMTHOrJa Ha3Ha4vYaTb HpaBOBbIe 3KCH€pTI/I3bI " CTaBUTH nepen y3KI/IMI/I criegmanncraMm
BOIIPOCHI, BBIXOJAIINE 32 PAMKY OOBIYHOI I0PUMYECKOlt HOATOTOBKM. OTHAKO IpefMe-
TOM IIPaBOBOII (FOPUANIECKOIT) SKCIIEPTUSBL, €CTIM OHA Oy/eT IPU3HAHA, OH CYNUTATI TOJIb-
KO BOIIPOC O TOM, KaKOJ1 3aKOH U IO/[3aKOHHbIE aKTbI IOJJIeXKAT IPUMEHEHUIO B JaHHOM
nene [3, c.105].

B pasHoM KOHTEKCTHOM OGOPM/IEHMN BCe aBTOPbBI YTBEPXKAAIOT, YTO 3aK/TIOUEHMSI
BKCHCPTOB-IOPI/ICTOB 110 HpaBOBbIM BOHpOC&M HE ABIAKTCA OOKAa3aTe/IbCTBaAaMU 110 yI‘O-
JIOBHOMY Zeny [4, ¢.298] 1 Ha HUX HeNb3s CCHUIATBCS B IPOLIECCYaTbHBIX JOKYMEHTAaX
[1st 060CHOBAHUS IOPUAVYECKY 3HAYMMBIX BBIBOJOB 110 HeMy [3, ¢.105]. OnHako ecin
9TO TaK, TO efBa I MOXXHO BOOOIIe CUMTATh COOCTBEHHO «Ha3HAUYeHMEM IKCIIePTU3bI
IO YTOJIOBHOMY Jiely» HeVICTBUA CllefoBare/s (JO3HaBaTesIs) WM CyAbMU, HallelleHHbIE
Ha TIOBBIIIEHNE COOCTBEHHOTO 0Opa30BaTeIbBHOTO YPOBHS B 00/MACTU IOPUCTIPYAEHIUN.
Ecnu B pesynbprare sKCIIepTU3BL, IPOBOANMOI YYEHBIMU-IOPUCTAMM, He COOMPAIOTCA JI0-
Ka3aTenbCTBa, IOMydeHNe NOFOOHBIX «3aKMI0UeHNIT YIeHbIX» (VTN IMYCTh [JaskKe «3aKITI0-
YEeHUI 9KCIIEPTOB») O/DKHO OCYIIecTBsAeTcs He 1o npaswiaM 1. 27 YIIK PO «IlIpo-
M3BOJICTBO CYHeOHOI 9KCIEePTM3bI»; HO HUKAKUX APYTMX IPABUII [ MOKOOHOTO popa
obpaleHNII clefoBaTeneli, JO3HaBaTelell Y Cy/ieil, pacCMaTpUBAIOLIVX YTOIOBHbIE JierIa,
B YTOJIOBHOM IIpoliecce He CyllecTByeT. He cymiecTByeT UX U B IpYTUX OTPac/AX Ipo-
I1eCCya/lIbHOTO IIpaBa, B KOTOPBIX OTCYTCTBYeT JOCyAeOHOe Ipou3BoAcTBO. BaxkHo, Ha
HAlll B3IJIsA[, COBCEM He TO, MOXKHO /I Ha3HauaTh IIPaBOBbIE SKCIIEPTUBI IO JIIOOBIM CY-
,[[e6HbIM nenam, paBHO KaK I CTaBUTHb nepen SKCHepTaMI/I " crnegmnaanucraMm HpaBOBbIe
BOIIPOCH! B ipuHLnIte. CyO'beKT, B YbeM IPOU3BOACTBE HAXOAUTCS YTOMTOBHOE MM TPaK-
TaHCKOE JIETI0, HUKAK He OTPAHIMI€eH 3aKOHOM B peajii3aliyiy Ipasa MpOU3BOIUTD TH00bIE
IpefyCMOTPEHHbIe 3aKOHOM IIPOllecCyanbHble JeiCTBYsI, U TeM Oojlee HUKAKOil 3aKOH
HE MOXeT OFpaHI/I‘II/ITb KOro 6bI TO HUN 6IJUIO B BO3SMOXXHOCTAX HOHy‘IaTb 3HAaHNA, I10J1€3-
Hble Ha Cy>XOe mmn B OpITy. TeopeTuueckoe 1 IMpakTHUUecKoe 3HaYeHIe MEET BOIIPOC
0 JTOKa3aTe/IbCTBEHHOM 3HaY€HNM TAKOTO 3aK/II0YEHNS B 1I€JIOM MJ/IM B YaCTU OTBETOB Ha
IIpaBOBbIe BOIIPOCHL.

3akoueHne aKcrepTa B cMbicie . 3 4. 2 ¢T. 74 n 4. 1 ct1. 80 YIIK P® — 310 much-
MEHHBIIl JOKYMEHT, B KOTOPOM COfIEePKAaTCsi CBefeHNUsI, Ha OCHOBAHUM KOTOPBIX CYO'b-
eKT, Ha3HAYMBIINIT 9KCIIEPTH3Y, YCTAHAB/INBAET 0OCTOATE/ICTBA, MIOAJIeKAIIIE JOKA3bI-
BaHUIO [T0 9TOMY YTOJIOBHOMY fieny. 3akmiouenne crienpanucta (m. 3.1 4. 2 cT. 74 n 4. 3
cT. 80 YIIK P®) mpu Bcex MpoleccyanbHbIX OTINYUAX, JOCTATOYHO IOAPOOHO OMMCaH-
HBIX B JIUTepaType, B IVIaHe JOKa3aTeIbCTBEHHOT'O 3HAUEHNA AHAJIOTMYHO 3aK/TI0UEHIIO
9KCIIEpTa — C €ro IIOMOLIBIO YCTAHAB/IMBAIOTCS IOPUNIECKY 3HAYVMMBbIE 00CTOSTE/IbCTBA
Y [I0 YTOJIOBHBIM, ¥ TI0 TPOKAAHCKUM Jie7IaM, 11 I10 SKOHOMIMYECKUM CIIOpaM B apOUTpaK-
HBIX CyfaX. PasbscHeHMe BOIPOCOB IpaBa (MyCTb JjaXKe caMoe KBaIUpUIMPOBAHHOE,
HYCTD JaKe II0 CAMbIM Y3KVM ¥ CIIOPHBIM BOIIPOCaM) B JII0OOM C/Iy4yae He eCTb CPEACTBO

Becmnux CIIOT'Y. IIpaso. 2017. T. 8. Buin. 4 437



YCTAQHOBJIEHNS 0OCTOSITENbCTB, MOIEXKAIVX HOKA3bIBAHMIO [0 YTOTIOBHOMY VTN TPAXK-
maHckomy geny. OIHAKO eCy 3aK/II0UeHIe 9KCIIepTa 0 IIPABOBBIM BOIIPOCAM He SIBJIs-
eTCsI JOKa3aTe/IbCTBOM, B KaKOJ Mepe Ha €ro MO/MyYeHNe pacipoCTPaHIITC [IPpaBya
JI0Ka3bIBaHNS, IPELYCMOTPEHHbBIE BCEMU IIPOL[eCCYanbHbIMI Kofiekcamu? VI eciii OHO He
SIBJISIETCSI OKA3aTeIbCTBOM 10 JIENY, TO B KAKOM IPOLIeCCYaIbHOM KadeCTBe 3TOT JAOKY-
MEHT IIOIIafIaeT B COOTBETCTBYIOLIEE YTOIOBHOE VI TPAXK/JAHCKOE [1e0?

OrBeyaTph Ha 3TH BOIPOCHI MOXXHO I10-pasHoMY. He Bce jokasarenbcTBa 1o yroaos-
HOMY, 2 PaBHO I I10 TI000MY IPYTOMY CyIeOHOMY [ie/Ty UMEIOT HEIIOCPEeICTBEHHYIO CBSI3b
C IIPEAMETOM JJOKA3bIBAHVISI [I0 TOMY JI€/IY, @ 3HAYNUT, HE BCE OHU HEIIOCPENCTBEHHO I10-
3BOJISIIOT YCTAHAB/IMBATD 3HAYMMBIE /151 HETO 00CTOsTeNbCTBA. C OMOIIBIO 9KCIIEPTHBIX
I/[CCHeHOBaH]/I]/UI MOJXHO, HallpMep, OLI€HNBATb prr]/[e OOKa3aTeabCTBa. TaK, YCTaHOBI/IB
HOPOKY BOCIIPUATHUS ¥ BOCIIPOM3BEIEHNsI 00Pa30B MaMsITV OCHOBHOTO CBUAETENS IO
meny (13-3a c1aboro 3peHus, Cyxa, CraboyMus MM CKIIOHHOCTH pebeHKa K paHTasupo-
BaHMIO 1 T.II.), MOXXHO [IOCTABUTb I10J] COMHEHIIE JAHHBIE VIM [TOKA3aHsI, @ 3HAYNT, U J1O-
Ka3aHHOCTDb COOTBCTCTBYIOH_U/IX OpUANYIECKN 3HAYMIMbIX O6CTOHTC}H)CTB. B onmncannom
CIy4ae 9KCIepTH3a Ha3HAYAeTCsl MO OOLIMM IpaBUIaM Ha3HAYEHMsI 9KCIIEPTU3 C yda-
CTHEM 00erx CTOPOH U 3aK/II0YeHe 9KCIIepTa OL[eHMBAETCsI B COBOKYITHOCTH C APYIH-
MU JI0Ka3aTelbCTBAMI, C KOTOPBIMI OHO MMeET He TOIBKO PAaBHYIO I0PUANYECKYIO CUITY,
HO V1 OffIHAKOBYI0 MH(POPMALVIOHHYIO IIPUPOAY. Y MOZOOHOT0 Pofa 9KCIepTn3 — MHOe
Ka4yeCTBO, HEXXeIM y MPABOBBIX: MCIO/Mb3yeMble TP UX MPOM3BOACTBE CIlelManbHbIe
3HAHUSA He IOAMEHSIOT CIIeIVaIbHbIX (IOpUANYECKNX) 3HAaHUI CaMOTO BJIACTBYIOLIETO
Cy0'beKTa, OTBEYAIIETO 3a TPOM3BOCTBO I10 [Ie/Ty ¥ 38 IPUHSATHIE [I0 HEMY IO PUANIECKI
3HA4YVIMbI€ B/IACTHbIE€ PELIEHVIA.

Obpaliienne K ApyrUMM IOPUCTAM 3a PasHOTO POfia «3aKTIOYEHMAMU» HpeciefyeT
IPUHLIMINATBHO MHbIE I/, HeXXemu coOMpaHye J0Ka3aTeNnbCTB 10 AeTy. DI Ljenn He
VIMEIOT HIKAKOTO OTHOLIEHN K 3a/ja4aM COOCTBEHHO IIPaBOCYANS, PABHO KaK I MOTHUBBI,
110 KOTOPBIM Pa3Hble IOPUCTHI, Ha/le/IeHHbIE 1 He HaJle/leHHbIe B/IACTHBIMY IIO/THOMOY NS -
M1, HA3HAYAIOT [IPABOBbIE 9KCIIEPTU3BI WV XOIATACTBYIOT 00 1X HasHaueHnu. HasoBem
HEKOTOPbIE 13 TAaKNX MOTVIBOB.

Bo-1epBbIxX, 9TO y)Ke OTMeYeHHOe CTpeM/IeHIe IPAKTUYECKIX PAOOTHNKOB MOIION-
HUTb CO6CTBeHHbI]/UI 3aIiac pyaNIeCKmx 3HaH]/I]7I, KOTOPpbI€ I10 TEM MJIN VIHBIM IIPMYMHAM
He O6bUIM IPHOOpeTEeHDbI BO BpeMsi 00y4eHMsI ¥ KOTOPbIE IO CTOJIb K€ Pa3HOOOPa3HbIM
[PUYMHAM Y€/I0BEK C BBICIIMM HOPUANYECKNM 06pa3oBaHmeM He CiocobeH nprobpectn
ceifyac, T.e. Kak pa3 B TO BpeMsi, KOIZIa ero 0OpasoBaHye MPOBePSIeTCSI HA MPOYHOCTh
peabHOM XKN3HDIO.

Bo-BTOpBIX, 3TO Pe3KO PaCKPUTUKOBAHHOE B CIIEL[MA/IbHOI TUTEPAType CTPeM/IEHIE
IIePE/IOKUTD OTBETCTBEHHOCTD 3a IPYMHSATIE PelleHNs 110 fiefly 1 3a er0 000CHOBaHue Ha
KOro-to apyroro. Opuandeckass HeCOCTOATETBHOCTD MOMBITOK TAKOTO POJja OYEBUAHA —
HMKTO He OyzieT Bo3/iararb 0QuIMaabHY0 OTBETCTBEHHOCTD 3a IIPMHSATOE PellleHNe Hi Ha
KOT0, KpOMe TOTO0, KTO €0 IPVHSII, IIOCTABUB MOAINCH IO, COOTBETCTBYIOLINM IPOLieC-
Cya/mbHBIM JOKyMeHTOM. CChIIKa B IIPUTOBOpPe Ha 3aK/II0YeHIe SKCIIepTa-IPaBoBea He
3aMEHIT COfleP>KaTe/IbHON MOTUBUPOBKI 3TOTO IIPUTOBOPA; «IOJCKA3aHHBII» IKCIIEPTOM
BBIOOP HOPMATUBHO-IIPABOBOTO AKT4, OJIEKAIIEro IPUMEHEHII0 B KOHKPETHOM CITy4ae,
HoTpebyeT cofepKaTebHOro 060CHOBAHSI 3TOTO BHIOOPA TaK)Ke €3 CChIIKM Ha 3aKITI0-
deHye aKcrepra. [10aToMy, Kak 65l KTO HJf OTHOCHU/ICS K BO3MOXKHOCTI ¥ TOITYCTUMOCTI
IPOM3BOJCTBA IPABOBBIX 9KCIIEPTH3, HUKAKOI CAMOCTOSTE/IbHOI POV OHM HU B CUCTEME

438 Becmuux CIIOI'Y. ITpaso. 2017. T. 8. Buin. 4



T0Ka3aTe/IbCTB 110 JIENY, H B CUCTEME [OBOJIOB, ApTyMEHTUPYIOLIVX IIPABOBYIO IIO3UIINIO,
OTPaKEHHYIO B KAKOM-/TNOO0 MPOLIeCCYyaNbHOM HOKYMEHTE, He UTPAIOT.

B-TpeTbux, 9TO MOMBITKA «IIOAKPENNTH» COOCTBEHHYIO IPABOBYIO MO3UINIO CCBII-
KOJI Ha aBTOPUTETHOE MHEHNE, IIPY KOTOPOIL B COCTA3aTE/IbHOM IIPOLIECCE CONIEPHUYAIOT
He TOJIbKO COOCTBEHHO IOpPUAMYECKMEe apIyMEHTbI, HO U perajny KOHKPETHBIX /TI0fel,
chOpMYIMPOBABIINX ITU aAPTYMEHTBI MU IIPOCTO MOAMMCABUINX 3aKai0YeHye. [IoHsAT-
HO, YTO B IOPUJIMYECKOM CMBbIC/Ie peramuy (y4eHble CTEIIeHV M Y4eHble 3BaHUS, HOJDK-
HOCTY B 00pa30BaTe/IbHBIX U HAYYHBIX YIPEKIEHNX, IOUYETHDIE 3BaHMSI PerIOHaIbHOTO
u defrepaIbHOTO 3HAYEHIS U T. I1.) HUKAKOTO CAMOCTOSITE/IbHOTO Beca He MMEIOT U JJAIeKO
He BCerjja CBUZIETENbCTBYIOT O 60/ee BHICOKOM MPOdeCcCHOHaTBHOM KaueCTBe apryMeH-
Taly} BBIBOJIOB I10 IIOCTABJIEHHBIM BOIIPOCAM.

Y agBOKAaTOB — 3aLUTHUKOB M IPENCTABUTENENl — IIOMJMO Ha3BaHHBIX €CTb ellle
OfMH MOTHUB, CYTy0O «aJIBOKATCKUII»: IIPOIEMOHCTPUPOBATb CBOEMY JIOBEPUTENIIO, Ha-
CKOJIPKO CJIOJKHOE JIEJIO BeJET a[IBOKAT M K KaK/IM HECTaHIAPTHBIM M TPYLOEMKUM MepaM
OH BBIHY)K/IeH IIpMOeraTs J/Is1 OKa3aHsl KadeCTBEHHO IopuandecKoit momorny. Ha yposHe
JKUTETICKUX MPeCTaB/IeHNIT Peralny CIelaTuCcTOB, K KOTOPBIM TAaKOl afiBOKaT obparia-
eTCsI, TOXKe IIPUJIAIOT 0COOBIIT BeC ero ImpodeccroHanbHo peryTanuu. [oBops 06 agBoka-
Tax, BOKHO OTMETHUTD ellie OfHY 0COOEHHOCTD: BbIIIaATa BO3HATPAXKAEHNSI IPYUBJIEKaeMbIM
9KCIepTaM U CIIELMaNVCTaM OCYLECTBIAETCA U3 CPECTB NOBEPUTENA, KOTOPbIA B OT/IN-
4ie OT TOCYAPCTBEHHOTO OI0/KeTa TOTOB OIIAYMBATh I IPEICTAB/IATDh B [e/I0 TOTIBKO Te
3aK/IF0YEHNSA, KOTOPbIE OAJEP>KMBAIOT BBITOIHYIO [UIA HETO NIPABOBYIO MO3ULUIO.

B rpaxgaHckoM 1 apOUTpaXKHOM IpoIiecce MpefCTaBaeH e IIPAaBOBBIX 3aK/II0YeHNUI
3KCIIEPTOB U CIIELMATICTOB, BO-IIEPBbIX, BCTPEYAeTCsA 3aMETHO PEXKeE, 4YeM B YTOTOBHOM,
BO-BTOPBIX, OCYIIECTBIISETCS CTOPOHAMU 3a UX COOCTBEHHBIN cueT. [[03TOMY MCTIIBI
Y OTBETYUKY B IIOJOOHBIX C/Ty4asix TONBKO YBeIMYMBAIOT KOMNYECTBO JJOIOTHITETBHO
PpaboThI CYZOB MO MCCTIEFOBAHMIO B CYeOHOM 3aceSaHMM 3TUX 3aKTI0UeHNIT 1 IO 000-
CHOBAaHMIO B TEKCTAaX PEeIIEHMI X OTKIOHEHUA VIM NPUHATUA. B yronosHoM mponecce
9TO SIB/IEHME OT/INYAeTCsI 0COOBIMIU MaclITabaMu 1 pasHooOpasyeM 1 He KaxkeTcs abco-
JIOTHO 6e306unHbIM. [IONIBITKY ClIemoBaTesIell U JO3HABATeNel, a MHOITA U Cygei nepe-
JIOKUTD Ha 9KCIIEPTOB pelLIeHie BOIPOCOB, BXOAAIINX B X COOCTBEHHYIO KOMITETEHI[IIO
(0 He3aKOHHOCTMU [eVICTBUIL, COBEPIIEHMUN IPOTUBOIPABHBIX JIICTBUI KOHKPETHBIM
JIULIOM, Ha/IMYUY BUHBI U ee POopMe, TOCTATOUHOCTH JOKA3aTeNbCTB I YCTAHOBIEHNUS
KaKOr'0-TO 0OCTOSATENbCTBA U T.II.), HEPENKO IIOPOXKMAAIOT IIEITHYI0 PeaKIMIo JeiiCTBII
IOPYIMX y4acTHMKOB IIpouecca. Hamnume B fiene 3aKmoueHus, NOATBEPXKAAIOLIETO IIO-
3UIIMIO CTOPOHBI OOBMHEHNS, IPOBOLMPYET aJBOKATOB, YYACTBYIOLVX B fle/ie B KayeCTBe
3alllMTHMKOB, a HEPENKO U IIPeCTaBUTEIEN IOTEPIEBIINX, HE COIVIACHBIX C rocypap-
CTBEHHBIM OOBUHEHIEM, Ha IIpeiCTaB/IeHye TOTO0OHBIX Xe 3aK/II0YeHMII B [I0/Ib3Y CBOUX
MIO/I3alVITHBIX VI/IM NIPENCTaB/IAEMbIX.

Ha xadenps! VHcTnTyTa npaBa Bamkupckoro rocyaapcTBEHHOTO YHUBEPCUTETA,
KOTOPBIIl IPECTAB/ISIIOT aBTOPBI HACTOSIIEN CTaThbl, B IIOCTIEHIE TOIbI PETYIAPHO 00-
PAlIAOTCs C/IeOBATENN 1 TO3HABATEN PA3HBIX MOfIpasfeneHuit roposa Yot ¢ oduim-
aIbHBIMU TPeOOBAHUSMU MPESOCTABUTD UM CHELMANNCTOB [0 PAa3IMYHBIM IIPABOBBIM
BOIIPOCaM, a TaKXKe aIBOKAThI 13 Pa3HBIX PErnoHoB Poccuu ¢ mpocbbaMi IOTOTOBUTD
3aKJII0OYEHNS [T0 TaKMM >Ke IIPaBOBbIM BorpocaM. Criydan mogo6HOro poja ¢ mpuBefe-
HIEM TeKCTOB KOHKPETHBIX 00pallleHNiT HaMy TIOAPOOHO TIPOAHANN3UPOBAHBI B TIPEXK-
HuX nyonukamysix [1, c.114-118]. B koHTeKcTe HacTosIIIeil CTaTbyt 0OpaTMM BHMMAaHIe
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Ha cofiep>KaHMe TaKMX BOIPOCOB: O pasTpaHMYEHUM TPYAOBOTO KOHTpAKTa U JIOTOBO-
pa TPaXIAHCKO-TIIPaBOBOTO XapaKTepa; O TOM, BXOAMIN M KOHKPETHbIE IIOTHOMOYNSA
B KPYT JO/DKHOCTHBIX IIOTHOMOYMII OPTaHOB YIIpaB/IeHN I0PUANYECKOTO JIUIIA; O TOM,
ABJIAETCA I KOHKPETHaA Clie/IKa KPYTIHOI U paclpOCTPaHAIOTCA M Ha Hee IIpaBuJIa CO-
BepLIeHN I KPYIHBIX C/IE/IOK, U T. II. BOIIPOCHI rpaXk/JaHCKOTO ¥ TPYHLOBOTO IIPaBa, IIOCTaB-
JIEHHBIE CTIEOBATeNAMMY, He IIPEANoNaraloT HUKAKUX CIIelMa/lbHbIX MICCIE[OBAHNIA U He
OTHOCATCA K YMCITY OVICKYCCMOHHBIX; OTBETBI HA HUX COfIEPXKATCA B COOTBETCTBYIOLINX
KOJIEKCaX U YYpeAUTeIbHBIX JOKyMEeHTaX Iopyuandecknx mui. ObpaiieHne 3a «3aKmode-
HUeM CIelManyiCcTa» MpefIonaraeT peany3alyio BAaCTHBIX TIOTHOMOYNI ¥ HeTaTVBHbIE
IpoliecCyaIbHbIe IIOCIEACTBIA B CIydae OTKa3a OT UCIIONHEeHUA 00sA3aHHOCTe CIIeln-
aIUCTa MHAYe, KaK 110 MOTUBY HEKOMIICTEHTHOCTHM B ITIOCTAB/IEHHBIX BOIIpOCax (Takoil
MOTMUB, IIpefycMoTpeHHbIi B cT. 58 YIIK PO, B jaHHOM ciTy4ae anmpuopy MCK/IIOYaeTCs).
HasnaueHne aKcriepTu3bl ciefioBaTe/ieM IIpefIosiaraeT BLIIIATY 9KCIEPTY BO3HATPaXK-
meHnA 3a cueT depepanbHOro OromKera. [I1a 060uX BUIOB IPOLIECCYaIbHbIX AEICTBUI
TpeOyI0TCsl JOCTaToYHble OCHOBaHMsA. Ha Bompoc o ToM, yeM BBI3BaHO ofpalleHne 3a
Hof06HOTrO pofia 3aK/II0YEHMEM 10 BOIIPOCAM, IO KOTOPBIM KaXK/bIIl C/IelOBaTeb CaM
IPOXOANT IPOdeCCHOHATBHYIO IIOATOTOBKY, OAVH C/IefI0BAaTe/Ib — aBTOP 3alpoca co00-
IVJL, YTO TAKOBO TpeboBaHMe IPOKYPOPa, OTKA3bIBAIOLIETOCA YTBEP>KAATh OOBMHNTEIb-
HOe 3aK/IIodeHye 6e3 MpuoOIeHNs K ey 3alpalinBaeMoro JokymeHTa. CoOCTBeHHbIe
MOTMBBI IPOKYPOP OOBACHAET OOBIYHO TeM, YTO aJBOKATBl AaHAJIOTMYHOE 3aK/TI0YeHNe
IpefCcTaBWIN VIN 005I3aTeIbHO IPEACTABAT, @ Y TOCYAAPCTBEHHOIO OOBMHEHMSI JO/DKHA
OBITh PABHOLIEHHO 000CHOBaHHAS MO3MIVIA.

AZBOKAThI B JJONTY He OCTAIOTCs. AJIBOKAT M3 COCEJHETO PernoHa B CBoeM 0Opa-
IIeHNI TPOCUII IIOTOTOBUTD 3aK/II0YEHNE O TOM, ABAITCA M SOINYCTUMbIMM JJOKa3a-
TeNbCTBAMM IIPOTOKO OOBICKA JXMJIOTO IIOMEIEeHN M HaJJBOPHBIX IIOCTPOEK, a TaKXKe
U3DATHIE B XOfl€ €r0 IPOM3BOJCTBA IIPEAMETHI IPY Ha/IM4YMM II€PEUNCIEHHBIX B IIMCbMe
U TIOATBEPXK/IEHHBIX NPIIaTaeMbIMI CKaH-KOMMAMM IIPOIlecCya/lbHbIX TOKYMEHTOB Ha-
PYLIEHMIT YTOTIOBHO-IIPOLIECCYaTbHOTO 3aKOHA. DTOT BOIPOC TeM Oojiee He TpeOyeT HU-
KaKVX VICCTIe{OBAHMII, ¥ MHEHNe II000ro APYroro CrieliuaiicTa 1o Hemy He OyzeT MMeThb
OorIblIIelt IEeHHOCTH, HeYKe/IY MHeHJe CaMOTo 9TOT0 afiBoKara. AJBOKAT cobupacs pac-
CUMTBHIBATLCA 32 3TO 3aK/IIOUEHIe [IeHbIraMM CBOETO JOBEPUTeEIA.

ITomaraem, 4To Bpef OT TAKOTO «COCTA3aHMsA 3aK/II0UYEHUI» OYEBUIEH: CTOMMOCTD
YTOJIOBHOTO, fia 1 JII00OTO JPYroro Buja CyAeOHOro mporecca HeOOOCHOBAHHO ¥ 3HA-
YNUTENTbHO BO3PACTaeT, a aKTMBHOCTb 00€MX COCTA3AIOMNXCA CTOPOH IIPOBOLUPYET OT-
BeTHBbIE IeCTBUA, NMUIIEHHbIe IOPUANIECKOTO COAep>KaHMs, HO OUYeBUIHO 3aTrPOMOXK-
Jaoll/ie 3aKOHHbIE HPOLERYphbl. YB/IEKasAChb 3TUM COCTA3aHUEM, CTOPOHBI CKIOHHBI
CTaBUTH Iepef 3KCIIepTaMy He TOJIbKO IIPaBOBble, HO M TaKle BOIPOCH], Ha KOTOpbIE
yBakaioleMy ce6s mpodeccroHanry OTBeTUTb IPAKTUYECKU HeBO3MOXKHO. B omy6/mko-
BanHoit CripaBke Ilepmckoro kpaesoro cyna’ orMedeHo: «CyIoM He HODKHBI CTaBUTHCS
BOIIPOCHI, BBIXOZAIINE 32 PAMKM KOMIIETEHIIUY 9KCIIEPTa, a TAKXKe BOIIPOCHI IIPAaBOBOTO
XapakTepa WM CIYXXUTb IIPeJMETOM HayYHbIX (OKOIOHAYYHBIX) JUCKYCCHUIL: “TIpUYMHa
KOIIMapHbIX CHOB U VX B/IMsAHNE Ha IIOBefleHNe B KPYMIHA/IBHON CUTYalun’, “BIUAHNE
CUJIBHOJ XKaps! (IPO3bI) B IeHb IPeCTYIUIeHNs, “MOIJIO JI) IIOB/IVUATD Ha IIOBEfieHNe VC-

° Cnpaeka IlepMckoro KpaeBoro cyga ot 25 utons 2007 1. «Ilo pesynbratam 06061eHUs CyeGHO
TIPAaKTUKM TI0 IpuMeHeHnIo cyfamu Ilepmckoro kpas nonoxxenuti ['TIK PO, xacaronyxcs mopsAaka HasHa-
YeHIS ¥ OIIATHI CyeOHBIX 9KCIIEPTI3».
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IBITYEMOTO €r0 y4acTue B O0eBbIX eiiCTBMAX B ApraHucTaHe y IepeHeCeHHOe B CBSI3NU
C 9TUM HepBHO€ MOTpsiceHue” U T.IL.».

Ccdopmynmmpyem KpaTkyie BHIBOJIBL.

1. Bompoc 0 [OIyCTMMOCTM HOCTAHOBKM IIepef SKCIepTaMM 1 CIIeI[ValuCcTaMu
IIPAaBOBBIX BOIIPOCOB U VICIIO/Ib30BAHVS B IOKAa3bIBAHUY B PAa3HBIX BUIAX CYHO-
IIPOU3BOJICTBA 3aK/II0YEHNIT S9KCIIEPTOB U CIELMA/INCTOB 10 IPAaBOBBIM BOIIPO-
caM COXpaHseT TeOPeTUYECKYIO ¥ MPAKTUUECKYI0 aKTyaIbHOCTb, HECMOTPsI Ha
e[IMHOAYIIVE B TEOPUY 1 Ha ITPAKTHKE I10 BOIIPOCY O TOM, YTO IOPUANIECKIe 3Ha-
HISI He CYMTAIOTCS CIIeLMaNIbHBIMI B IIPOLIECCYaIbHOM CMBbICTIE.

2. TIpakTiKa MCIONb30BaHMsI BHIBOJOB 9KCIEPTOB ¥ CY)KAEHMII CIELMATICTOB 110
IIPAaBOBBIM BOIIPOCaM B JIOKA3bIBAaHWM IOPUANYECKN 3HAYMMBIX 0OCTOSTENbCTB
CyfeOHBIX fienT M B 000CHOBAHMY BIACTHBIX PEIIEHNII 110 fleflaM IIPOTUBOpedNBa
¥l CYILLIeCTBEHHO PA3HUTCS B 3aBUCUMOCTY OT OTPAC/IU IPABOCYAN.

3. B mpaBompuMeHUTEeIbHOI MPaKTUKe B PA3HBIX OTPAC/IAX MIPABOCY/AMs He CUMTA-
10T 6eCCIIOPHO «CIIelMaJbHBIMI» B IIPOLIECCYaIbHOM CMBbIC/IE JIMIIb Te 3HAHUS,
KOTOPbIE OTHOCATCS K «TUTYTbHBIM» OTPAC/ISIM IIPaBa: [AJIs1 yTOIOBHOTO CYOIPO-
U3BOJICTBA — II0 YTOJIOBHOMY ¥ YTOJIOBHO-IIPOLIECCYa/IbHOMY IIPABY, /IS TPaXK-
JIAHCKOTO 1 apOUTPaXKHOTO CYAOMPON3BOACTBA — II0 IPAXKJAHCKOMY, TPKIaH-
CKOMY IPOLIeCCYaIbHOMY 1 apOUTPa)KHOMY IPOLIeCCYaTbHOMY COOTBETCTBEH-
HO. DTO efIBa /I IIPaBUIbHO, IIOCKO/IBKY BCe 9TV 3HAHUA — IOPUANIECKNE, M UM
II0 3aKOHY 00s13aHbI 00/1aaTh BCe MpOo¢eCcCHOHaIbHbIe YIACTHUKY BCEX BUIOB
CYIOIIPOU3BOACTBA.

4. MOTUBBI, II0 KOTOPbIM CTOPOHBI B IIPOL[eCcCaX CTaBSAT Mepel 9KCIepTaMy I CIie-
I[Ma/TICTaM IIPaBOBbIE BOIIPOCHI, A 3aK/TI0YEHNs 9KCIIEPTOB U CIIEL[Ma/INCTOB 110
IIPAaBOBBIM BOIIPOCAM IIPeJIaraloT MCIO0/NIb30BaTh B Ka4eCTBe [JOKA3aTe/IbCTB, He
VIMEIOT OTHOIIEHMS K 3aJjauaM COOCTBEHHO IpaBocyaus. Takue 3aK/I04YeHNs 3a-
TPOMO>KZAIOT CyHeOHble fiefia U BIEKYT HeOOOCHOBAaHHOE YAOPOXKaHMe IPaBo-
IIPYMEHNUTEIbHOM [esSTeIbHOCTI OPTaHOB IPEABAPUTEIBHOTO PACCIeOBAHMS,
IPOKYPAaTYPBL 1 CY/OB.
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