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ITPABOBBIE IIPEMMMYIIIECTBA 1 3SAKOHOIATEJIBHBIE VICK/TIOUEH 1

B crarpe AHAMM3MPYIOTCA IOPUANIECKNE MHCTUTYTDI «IIPABOBOE IMIPENMYIIECTBO» N «3aKOHOAA-
Te/IbHOE UCK/II0UeHe». C TeOPeTUKO-IIPAaBOBBIX ¥ OTPAC/IEBBIX ITO3UIINIT MCCTIEAYIOTCA U apTyMEHTH -
PYIOTCA 9JIEMEHTDBI X €ANHCTBA, pa3in4ins, BSaMMOﬂeﬁCTBMH U IpOTUBOpEYMA. O6pa111aeTc;I BHI-
MaHIe Ha TO, 4TO, K COXKa/ICHINIO, B Psfie HayYHBIX PabOT BOBCe He IPOBOAUTCS Pas/Idyie MEXAY
TAKMMU KaTerOPUAMI IIPaBa M CPEACTBAMM PEryIMPOBaHMsA OOIeCTBEHHBIX OTHOIICHMIL, KaK «IIpe-
VIMYIIECTBO» M «VICKITIOYEHNIEN. He paszenana HO;[IOGHI)IX B3I/IA00B, OTTAZIKMBAACH OT COOTHECECHUA
IIPEUMYILECTB CO CXOXKMMIL 110 CBOMM CBOJICTBAM, IIPU3HAKaM OOLIeIPaBOBBIMHU KaT€TOPMUSAMIM, aB-
TOP BBIAB/IACT HOBTOPSIONINECS VU OfYIHAKOBbIE MOMEHTBI, a0CTPArupysCh OT CelMIKU KaXK0ro
KOHKPETHOTO THUIIa IPEVMYIIECTB B IIPAB€ — VIMMYHNTETA, JIbTOTbI, IPUBVJIETUN VI AP., — BbIAENIAA
Cpeny 3TOro To obliiee, YTO CBOJICTBEHHO BCeil MX Macce. IIpoc/IeXknBaloTcsi MHCTPYMEHTaIbHbIE
CBA3U KaTeropuii, 0O6yC/IOBIMBAOLIMe UMEIOLINecs KOJIM3YOHHbIe, IPOTUBOPEYVBLIE TTONTOKEHMA.
bu6morp. 18 Hass.

Kniouesvie cno6a: IpaBoBOe IPEUMYIIECTBO, UCKIIOUEHIIE, IPAaBOBOE PEryIMpOBaHNUe, OTPAHN-
JeHIe, 3aIperT.
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LEGAL ADVANTAGES AND LEGISLATIVE EXCEPTIONS

In the article the legal institutes “legal advantage” and “a legislative exception” are exposed to analysis.
From theoretico-legal and branch positions elements of their unity, distinction, interaction and con-
tradiction are investigated and reasoned through. Attention is drawn to the fact that, unfortunately, in
a number of scientific works the distinction between such categories of the right and means of regu-
lation of the public relations as “advantage” and “exception” has not been carried out at all. Without
sharing similar views, and starting from a correlation of advantages with similar properties, marks of
general legal categories, iterating or identical moments are brought to light by the author. These are
also abstracted from the specifics of each concrete type of advantage in law: immunity, exemption,
privilege, etc., distinguishing their particular characteristics and identifying what is common among
them. On the basis of this, we then trace the tool of communication of categories that prompt conflict
between them and examine contradictory provisions. Refs 18.
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IToHATHE «IIPaBOBOE NPENMYILECTBO» CETONHA HOBO /I OPUIMYECKOI HayKN. Yde-
HOe COOOIeCTBO, 3aHMMAIOIIeecs MCCIeOBaHNEeM TeOPUN PaBEeHCTBA, AuddepeHiya-
LJY, IIPABOBOTO PEryIMPOBAHMA Y€PE3 3IEMEHThI NO3BONEHUI U CTUMY/IOB, Cllelalb-
HBIX IIPABOBBIX CTATYCOB, IIPEAIIOYNTAET, KaK IIPaBU/IO, He MCIIOb30BaTh TEPMUH «IIpe-
MMYIIECTBO» MMEHHO B KadeCcTBe IOPMAMYECKOrO IOHATUA. DTO C/IOBO IPUMEHAETCS
CKOpee KaK CMHOHUM, II03BOJIAIOINI M30eKaTh JTeKCUYeCKOl TaBTOIOT M IIPU YHOTpeO-
JIEHU! B TEKCTaX CBOMX paboT Takux GopM 0ObeKTUBHOTO HEPABEHCTBA, KaK «IbIOTa»,
«TIPUBWJIETVSI», <UIMMYHUTET», «OCOObIe IIPOLIeAyPbhI» U IIP.

Tak 6bU10 He Bcerma. Ha ompepesieHHBIX MCTOPUYECKMX 3TAIAX U B HOKTPUHAIIb-
HBIX MICTOYHMKAX IIPaBa, ¥ B 3aKOHOJATE/IbHBIX HOPMaX IIMPOKO MCIOIb30BANOCh IIOHS-
TIe «IIPAaBOBOE IIPEMMYIIECTBO». 3aTeM, O-BULUMOMY, OOBEKTUBHbBIE 0OCTOATENIbCTBA,
CBA3aHHbIE C YCTIOXKHEHMEeM OOIeCTBEHHBIX OTHOIIEHNII, UX MHOr0oOpasyeM, IpUBeIn
K TOMY, YTO CTaJI0 3aTPYAHUTEIBHBIM ONMCBIBATb OCOOEHHOCTI U CHeN(UKy IpaBoBO-
rO PeryIMpOBaHMs IMEHHO TEPMUHOM «IIPeUMYILecTBO». [loTpeObHOCTD B 0boraleHnn
A3bIKA IIPaBa 1 3aKOHO/IATE/IbCTBA IETEPMUHMPOBaJjIa IIPOLECC BITECHEHNA KOHKPETHOTO
HOHATHA «IIPAaBOBOE IPeNMYILecTBO» abcTpakTHBIM. [. A. KepuMoB mucan 06 aToM Tak:
«VIcTopudecky IOHATYUA B 3aKOHOJATE/ILCTBE MOTYT OBITh KOHKPETHBIMM 1 aOCTpPAaKT-
HBIMI1», TIOC/IEHUE OXBAThIBAIM «3HAYUTETbHO OOJIBIIYI0 YacTh BO3HMKABIINX B Ieil-
CTBUTE/IBHOCTY sIBJIEHMIT, IIPOLIECCOB, a TaK)Ke HoBefeHme mopei» [1, ¢.11]. Kareropus
«IIpeVIMyIIecTBO» He n3bexxasna atoro. [TompobyeM gokasarh 10)KHOCTD ITOZOOHOTO Iy TH
HOJIMEHbI KOHKPETHOTO TePMIHA aOCTPAKTHBIM, KOTOPBI, KaK MbI IT0/1araeM, IpUBeeT
K HeO/IarOIpYATHOMY B HAyYHOM, IIPaBOTBOPYECKOM U IIPAaBOIPYMEHUTEIbBHOM aCIIeKTaxX
pesynbrary. Hanpumep, op omnmcaHye npeuMyIecTs B IIpaBe CTAaHYT HOAIIA/IaTh 00beK-
TBI IIPABOBOTO PEryIMPOBAHMNS, 110 CYTU He OXBATbIBAEMbIE IAHHDIM ABJICHUEM.

He oTBeprast TaKyX IIOI0XXUTE/IbHBIX CTOPOH TeOPUY HaYYHO aOCTPaKIVM, KaK LIN-
poTa ¥ rMOKOCTD IPUMEHEHN ], BO3MOXXHOCTDb PACKPBITHA B3aMIMOCBA3ell MY PasHO-
IIOPAJKOBBIMM CYLJHOCTSAMM 3a CYET M3Y4EHMUs COOTHOUIEHNA U OIPENIeIeHNs TOM, YTO
ABJIACTCA NePBUYHOIA, IONbITaeMCA TOOUTHCA OT TAKOTO CMHTe3a fIeTaIN3aLUY 3HAHWI
0 NPEeUMYILIeCTBaxX B IIpaBe, Pa3BUTh U MPUYMHOXUTD UX. DTO MO3BOMUT OOHAPYKUTD
BHYTPEHHIOIO CBA3b BCEX 9/IEMEHTOB IIPaBOBOIO HEPABEHCTBA, OOIIHOCTD I B TO JKe Bpe-
M PasInyys, OTAEINTD IJTABHOE OT HECYLECTBEHHOr 0. JIaHHbIIl IPOLecc OCBETUT 3J1e-
MEHTBI B3aVMOJIEVICTBIA U Pa3BUTHA, YTO B KOHEYHOM CyeTe 00ecIednT BO3MOKHOCTD
BBIABUTD IPOTUBOPEYMSL.

OBOJIONNA IOHATUA «IIPaBOBOE IPEUMYIIECTBO» IIPEICTAB/AETCA HaM TaKOBOIL:

1) 6ynyur o6pa3oBaHHBIM B pe3y/bTaTe IMPAaBONPUMEHUTEIBHOI AesATeNTbHOCTI
(B 9acTHOCTH, CyAeOHBIX IPOLECCOB) PUMCKUX IOPUCTOB, OHO He MIMeJIO ITyOOKOTO Teo-
peTnueckoro 060CHOBaHVS: He OBUIN SICHBI XapaKTepHbIe IPU3HAKM, CBS3Y C MHBIMMI I10-
HATUAMI U ABJIEHUAMY IIPaBa U FOCYHAPCTBA;

2) aHaMM3MPYs [JOHAYYHBIN, SMIMPUYECKUIT MaTepuaa o Crocobax BO3JENCTBUS
Ha OTHOILIEHVSA B OOINecTBe, ydeHble CTa/lU IIOABEPraTh MOHATHE «IIPABOBOE IPEVMY-
I[eCTBO» ITyOOKOMY aHa/IU3y, M OHO II€PelUIO K CTAfuy BHYTPEHHel 9BOJIIOLNM; CIIO-
COOCTBYsI HAaKOIUICHUIO IIPENCTAB/IEHNII O MeCTe I POIM B CUCTeMe TeOpPUM IIpaBa, 3Ta
IesATeNbHOCTD BBIIIIA 33 pPaMKJ TeOPEeTUIeCKIX KOHCTPYKIWIL 1 GOpPMaIbHOTO OIpesie-
JIeH)s; 32 CYET BCIIOMOTATe/IbHBIX a0CTPaKLNII (IIPOSAB/ICHNUIT IPEUMYIECTB B OTHOLIIE-
HUSIX He TOJIbKO MEX/y JIIOIbMMY, HO U, HAalIpUMep, TOCYAapcTBaMM) IOHATHE 00pesio
JOIIO/THUTE/IbHbIE IPU3HAKY;
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3) pa3BUBasACH IOITAIHO, IOHATHE «IIPAaBOBOE IIPEUMYIIECTBO» ITOCTEIIEHHO IIO/Y-
YJJIO VIHBIE IPM3HAKY 3aBEPIIEHHOI IPaBOBOI KaTeTOpMY, JOIOTHAIOLIE €T0 COfeprKa-
HIe: BUMBI, CTPYKTYpa U Ip., B TOM YMCIIE 32 CYET COOTHOIIEHNA C MHbIMM SBJIEHUAMMA
TeOopUM NIPaBOBON JU(PepeHINAIN I HepaBeHCTBA; TOTMYHBIM OKOHYAaHIeM IIpoljecca
cTano pobKoe MCII0NIb30BaHNMe JAHHOIO TepMIHA B 3bIKe HOPMATMBHBIX IIPABOBbIX aK-
TOB, IIPaBJia, HE BCEIZla COIJIACOBAHHOE U B3aMIMOCBA3aHHOE; [0 HACTOALIETO BPEMEHM,
K COXKa/IeHNIO, O01IeyIIOTPeOUMBII TEPMIH «IIPEUMYIECTBO» U €T0 OPUAN3NPOBAHHBII
BApUAHT «IIPaBOBOE IIPEMMYIIECTBO» TaK U He MOTYYMIN KOHKPETHOTO, CIIelNaIbHOTO
3HaYEeHUA.

T.H. PafgbKo TOYHO IOAMETIUIL, YTO «IOPUANIECKAsT HayKa co3fana OObLIYIO CHCTe-
My IOPUANYECKVX ITOHATHII, OTPAXKAIOIIMX Pas/INYHble CTOPOHBI CYLIIHOCTH U (POPMBI
IpaBa», KOTOPbIE, «C OfJHOV CTOPOHBDI, 3aKPEIIAIT JOCTUTHYTBI YPOBEHb IIO3HAHMUA
IIpaBa, C JPYroii, ABNIAIOTCA CBOETO POJa MCXONHBIMU CTYIEHAMM IS NalTbHEMIINX UC-
CTIe[IOBAHMIA, /151 BBIPAOOTKM HOBBIX KaTerOpMii, MOHATUI [2, ¢.59]. Takoit oTIpaBHOI
TOYKOW ISl KOHLIENTYa/JIbHOTO MCCIEJOBaHNA MPaBOBBIX NMPEUMYILIECTB CTaIU TPYHbI
Hepuofa NOCTPOEHNA KOMMYHUCTUYECKOTO TOCYIapCTBa, a C/IeoM — U IIepeXofia OT CO-
BETCKOJ MOJIENIN TOCYIAPCTBEHHO-TIPABOBOrO Pa3BUTUA K POCCUIICKOIA.

OnvH n3 BupHeNmMX npencTaButeneil CapaToBCKoOil WIKOMb (umocoduy mpasa
B.A.IlTab6anuu Bupien B IPaBOBBIX IPEMMYLIECTBAX B IIEPBYI0 O4Yepelb PEryIATUBHOE
U colpmabHoe Hauao: «[IpeumyiecTsa fatoT mpaBy BO3MOXXHOCTb BOCIIPMHIMATD BHYT-
peHHIe MMIIepaTUBBI Pa3BUTHUSA OOIeCTBEHHBIX OTHOLIEHWIT M CTPYKTYP, AelICTBOBATb
B COOTBETCTBUU C HUMM» [3, . 135].

Y4eHbIM, BIepBble HayaBIIMM PacCMAaTpUBATh Ha TEOPETUKO-IIPABOBOM YPOB-
He IIPaBOBbIE IIPEMMYILECTBA KaK CAMOCTOATENIbHYIO KaTerOPMIO, ObII IIPeNCTaBUTENDb
CaepptoBckoit mkosnel npasosefenns C.C. Anexcees. VI mycTb B ero paborax Ha3BaH-
HBIIl MTHCTUTYT M3Y4asICs B acrieKTe Oojiee MIMPOKOI KaTeropnuu «go3BoneHne» (4, c.64],
TeM He MeHee 9TO IIPVBJIEK/I0O HECOMHEHHDII HayYHBIIl MHTEepeC U 3a/I0KWIO QYH/JaMEHT
I/ Ja/IbHEJIIero pasBUTHUA JaHHOTO HallpaB/IeHMA.

OnHMM U3 ePBBIX COBPEMEHHBIX OTeYeCTBEHHbBIX aBTOPOB, OCO3HAHHO YIIOTPeOUB-
HIVX KaTerOpUI0 «IIPaBOBOE MPEUMYIEeCTBO» IJIA PAaCKPbITUA CYLHOCTU JIbTOT U IpU-
suternti, 6ui1 H. C. Bonmapp. OH mpenctaBum ee B BUJE MOTOKUTETBHOTO U3BATHSA
13 001ero IpaBOBOTO CTATYCa, KOTOPOe OKa3bIBaeT CTUMY/IMpPYOLee BIUAHNE Ha TT0Be-
leHMe Ye/loBeKa 1 IPAXK/JaHMHA, M TOITOMY «O0IeCTBEHHO 3HAYMMBbII pe3y/IbTaT ycTa-
HOBJICHNS OIPaBJbIBAET JIOITYCKaeMOe MCK/II0YeHe 13 00IIero pexkuiMa paBHOIIPABIUSA»
(5, c.50].

A.B.Manbko n V1. C.MoposoBa B cBoeM (pyHZaMEHTAJIbHOM UCC/IETOBAHUN JIBIOT
YIOTpPeO/IsUIN TePMIH «IIPEUMYILECTBO» KaK B CAaMOJT Ze(VHULIVN TbIOTbI, TOHUMAsI TIO]
HVIMU JIOIIOJTHUTE/TbHBIE, 0COObIe IIPaBa, ¥ BMECTE C TeM IIPYMEH /I KOHCTPYKIIMIO «IIpa-
BOBbIE IIPEVMYIECTBAa» B IOHMMAHUM IOPUJUYIECKOTO CPENCTBA PeaNn3anui CTUMY/IOB
U orpaHmdeHuit [6, c.49, 51, 54, 68]. Mbl 611 OBl TIOMTHOCTHIO COMUAPHBI C TAKOM TOY-
KOJI 3peHMsI, ec/iu Obl He OHO 00CTOATeNIbCTBO. IIpy onmcaHny MaTepyranbHbIX U IIPO-
LJeCCyaIbHbIX IbTOT aBTOPBI B OJHOM PAMY UCIONb30BAIN U TEPMUH «IIPEUMYILECTBOY,
U TEPMUH «UCKIIOYeHME»: «JIbrOTBI — 3TO NPEMMYILECTBA, UCKIOYEHUA U3 €IVHDBIX
TpeGOBaHMII HOPMAaTUBHOTO Xapakrepa» [6, ¢.76-77].

[Togo6Hast mMpOKask TPAKTOBKA KaTeTOPUI «IIPABOBOE MPEUMYIIeCTBO» 6e3 TOTIK-
HOTO y4eTa €€ CMBIC/IOBOI 1 I0pUANYECKO) MHOTOTPAHHOCTY HaMM He TOflep>KMBaeT-
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cs1. be3ycoBHO, XOpOIIO M3BECTHO, YTO TEPMUH «IIPEUMYIIECTBO» YaCTO MCIOIb3yeTCs
MMEHHO B 00IecolaabHOM, S3KOHOMUYECKOM, OOBIIEHHOM 3HadyeHUAX. Bmecrte ¢ TeM
MMMYHUTETbI, IPUBUIETUN W JIBFOTHI, OYy4M JABHO CIIOKUBIIVMIUCS IOPUANIECKIIMU
MOHATUSAMU U KaTeTOPUAMH, He MOTYT MICKYCCTBEHHO paccMaTpUBaTbcs BHe ITpaBa. B Ta-
KOM CJIy4ae HaC OXKMAAEeT OTXOZ OT pOpMann30BaHHOCTH, TePMUHOMTOINIECKOIl YeTKO-
CTU, TOYHOCTH IIPU IOCTPOEHNM HOPM B CHCTeMe 3aKOHofaTenbcTea. Kpome Toro, B pam-
KaX JJAHHOI pabOThI MBI ITOCTAPAEMCS [JOKA3aTh Pas3uyie B MOHMMAHNN U OPUINIECKOM
COfiep)KaHUU KaTeTOPUIl «MCKTIOYEeHMe» U «IIPEMMYILeCTBO», O YeM peyb IIOJ/IeT HIKe.

Bce niepeunciieHHble ¥ MHOTHME APYT¥e PabOThI 3HAYUTEIBHO 0OOTaTU/IM TePMUHO-
JIOTMYEeCKMI alllapaT TeOPKUH IPAaBOBOTO PETyIMpPOBaHMsI, CO3a/IN HeOOXOAMMBIIT 6asuc
IJIsT KOMIUIEKCHOTO MCCTIeZIOBAHVA TAaKOV MEXOTPACTIeBOil KAaTerOpuy, KaK «IIPaBOBOE
npeumyuiecTBoy». CefyomyM HIaroM JO/DKHO CTaTh ONpefie/ieHe MeCTa IPeUMYIIecTB
B CHCTeMe COLMANbHOI U IIpaBoBoit fuddepeHmanym.

[Tonaraem, 4T0 HanboONIee MHTEPECHBIM METOJOM IIPY M3YUEHNUM TOHSATHS IIPABOBBIX
MpeNMYIeCTB ¥ COOTHOLIEHUM €T0 CO CXOXXMMU IPABOBBIMM KaTETOPUAMU ABJIACTCSA
MHCTPYMEHTa/IbHbIII Tofxof. IOpuamndeckoe cpefcTBO, BBICTYAsI K/TIOUEBbIM 37IEMEHTOM
VMHCTPYMEHTa/IbHOI TEOPUM IIPABa, II03BOJIAET CPABHUTD IPEMMYLIECTBA C MHBIMU IIpa-
BOBBIMU popmamu counanbHoil guddepennmanyn. Ha 3170 Hac HaTaIKMUBAIOT U UMEIO-
1[yecst Hay4Hble TPYABI B JaHHOI 06macTy. VIX aBTOpBI yalile BCETo IIpy OIMcaHuu oo1e-
CTBEHHBIX OTHOIIEHMII, KOTOPbIe He MOTYT ObITb YPEryIMpOBaHbl OFHOTUIIHBIMY IIpa-
BIJIAMU, YTO 0OYC/IOB/IMBAaeT HEOOXOAMMOCTD YCTAHOB/ICHNUS NIPEfIe/IOB OTK/IOHEHNS OT
HOPMBI IOCPE[ICTBOM IIPMEMOB IOPUANYECKON TEXHUKM, MpefIaraioT MpefycMOTPeTb
IJIA 3TOTO B 3aKOHOJATETbCTBE Pa3/lINMyHble IPABOBbIe CPEMICTBA, XapaKTepU3yOIINecs
IpUIaraTelbHbIMU «MCKTIOUUTENbHBI», «CIIelManbHbli», «0co0plii». Hanbonee pac-
MpPOCTpaHEeH MOAX0, B PAMKaX KOTOPOTO IPUBU/IETM, MMMYHUTETHI 11 IbTOTHI paccMar-
PMBaIOTCA MMEHHO KaK MCK/IIOYUTE/IbHbIE IOPUIUYIECKNE CPeCTBa [7, c.353; 8, c.218;
9,c.277].

YunuTpiBass KOMMYECTBO PabOT, IMOCBSIIEHHBIX B MOCTENHIE TOMbl MCKTIOUEHVSIM,
U 00IMII MHTEpeC YIeHbIX K 3TOI TeMe, HOIpoOyeM OCTAaHOBUTBHCS Ha 3/IEMEHTAX e0uUH-
cmea U pasnudusg UCKIIOUEHUI ¥ IPeMMYIIeCTB, BbIeIUB TaKXXe acleKTbl UX B3auMO-
TeiCTBUA U CYIIeCTBYIOLIe IPOTUBOPEYNA.

Eouncmeo uckniouenuii u npeumyujecme. Obe Kareropum, Bo-IepBbIX, oOmaja-
10T CBOVICTBAMU COUUATIbHbIX Pe2ynamopos, a BO-BTOPDIX, BBICTYIIAIOT B OIpefie/IeHHOM
CMBICTIe B BUJe U3pamuii u3 6ojee oOLMX MpaBuI. 3a4acTy0 3aKOHOZATENb B OJHOI
HOpMe YCTaHaB/VBaeT HECKOIIBKO IIPABOBBIX IIPEUMYILECTB (B IpuMepe, IPUBEJeHHOM
HIDKE, 9TO MMMYHUTET OT M3BATHS COOCTBEHHOCTH U JIbroTa B ¢GopMe KOMIIEHCAINN
3a MOHECEeHHBI! yiep0) U opuandecKoe UCKIIYeHne, GOpMYIUPYs ero mpu IMOMOIN
OTOBOPKU «8 cryuae». Tak, cobctBeHHOCTh cTpaH CompykectBa HesaBucumsix [ocy-
[ApCTB, COITIACMBILINXCS HA B3aMHOE IIPY3HAHINE IIPaB, «He MOXKeT ObITh IO/[BEPrHyTa
IPUHYAUTENbHOMY U3DBATUIO, KPOME KaK B VICK/ITIOUUTEIbHBIX C/Ty4dasx, MPefyCMOTpeH-
HBIX 3aKOHOZATelbHBIMM aKTaMU. B clydae IPMHYAWTENTbHOTO U3BATHUA YIOMAHYTOI
COOCTBEHHOCTH €€ B/IaJie/Ibl[y TOCYJAPCTBOM BBIIIAYMBAETCS KoMIeHcanusi»!. [Ipuse-
[IeHHBIE JOBOJbI He JIMIIHNIT pa3 MOATBEP>KAAIOT N3BECTHYIO POPMYITy — «MX OOIIHOCTD

! Crarpsa 15 Cornamenus crpan Coppyskectsa HesaBucumbix Tocymapcts ot 9 oktsabps 1992 r.
«O B3a¥MHOM IIPU3HAHUM TIPAB 1 PEryIMpOBaHNM OTHOIIEHIIT COOCTBEHHOCTI» // Blo/leTeHb MeXIyHa-
POIHBIX JOroBopoB. 1993. Ne 10.
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B X pa3InN4dumn», IIOCKOJIbKY BO MHOI'OM IIPpEVIMYIIECTBA 1 MCK/IIOYE€HN, IMEA HalBbIC-
IITYIO LIEHHOCTD C TOYKY 3PEHNA UHCTPYMEHTA/IbHOI Teopuy KakK 3¢ eKTUBHbIE I0PUIN-
JecKiie CPefiCTBa BO3/Ie/ICTBIS HAa OTHOLIEHNS B 001[eCTBe, BCe JKe IPeCTaB/II0T CO00it
pasIuM4Hble «CI0U, SIPYChI» [4, €. 116] MpaBOBOrO peryanpoBaHus.

K COJKa/IEHNIO, VI HOPMbI-TIIPEVIMYIIECTBA, 1 HOPMbI-UCK/IIOYEHNMA MOT'YT U3/1araTb-
CA IIpU IOMOLIM O71aHKemH020, UNU OMCbLIOUHO020, chocoba. C VMCKITIOYeHUAMN STOT
IIpM€M Be€CbMa OIlpaB/jaH, ITIOCKOJIbKY OHM BBICTYIHAIOT BCE JX€ HETUIINYHBIM IIPaBN/IOM
U He paclpOCTPaHAIOTCA Ha BCIO CUCTEMY PeryaupyeMbIx oTHoIeHnit. Hampumep, «3a-
paboTHas I1aTa KaXZOro pabOTHMKA 3aBUCUT OT €r0 KBaIUPUKALN, CTIO)KHOCTI BbI-
HONTHAEMON PaboThl, KONMMYECTBA U KadyeCTBa 3aTPAuYeHHOTO TPYAa M MaKCUMaIbHBIM
pasMepoM He OTpaHMYNMBAETCA, 32 UCKIIOYEHMEM CITy4daeB, IPeJyCMOTPEHHBIX HacTOs-
umm Kopekcom»?. CoBceM MHast CUTYaLUs € IIPAaBOBBIMY TIpenMyIecTBaMu. [I0CKonbKy
OHI 3aYacTYIO BBICTYTAIOT [IOTIOJTHEHMEM CIIeI[Ma/IbHOTO IIPAaBOBOrO CTaTyca JINIjA, TeM
CaMbIM Hajlaras OIpefe/ieHHble 005S3aHHOCTY, OTPAaHNYEHMs M 3alpeThl Ha JeCTBUA
APYyIuX, OIyMaeTcs, 9TO OHUM TOJ/IDKHbI 6bITb IIpAMO 3aKpEIlJIEHDI B OTHpaBHOf;[ HOpME.
B mpoTtnBHOM c1y4dae 310 cHIKaeT 9¢pPeKTMBHOCTD X IPUMEHEHM, CO3/1aeT JOIIOTHM-
TeJIbHbIe CTIOKHOCTM A/A peanm3aanuu. [Ipumep, Korja oTCbIIOYHasA HOPMa COREPIKUTCS
Cpa3y B HECKONIbKMX HOPMaTUBHBIX ITPaBOBBIX aKTax: «B cydae BbIABIE€HNUA COTPYLHU-
KOM [OCTaTOYHbIX JaHHDBIX, YKa3bIBaIOIINX Ha Ha/IN4MeE CO6bITI/IH AJMMHVCTPATUBHOI'O
IIpaBOHAPYIIEHN, COBEPUIEHHOTO MHOCTPAaHHBIM T'PAKAAHMHOM, NPENbsABUBILIUM JO-
KYMEHTDI, IOATBEP KAAIOIINE Ha/IN491i€ MMMYHUTETA OT a,[[MV[HVICTpaTV[BHOf;I IOpUCINK-
vy P®, Bonpoc 06 a/MMHUCTPATUBHOI OTBETCTBEHHOCTY YKa3aHHOTO JIMIA COI/IACHO
cT. 2.6 Komekca B coOTBeTCTBUM € (efiepanbHBIMY 3aKOHAMY ¥ MEXKAYHApOIHBIMU J1O-
roopamu Poccuiickoit @efiepaninn paspemaeTcsa B COOTBETCTBUM C HOPMaMI MEX/TyHa-
POZIHOTO mpaBax’.

/1 mpaBoBble NpeMMYILECTBa, M MCKIIOUYE€HNUA TECHO C6A3AHbL B TIPOILlecCe peTryiu-
pOBaHMs OOLIECTBEHHDBIX OTHOIIECHUIL C NPABOBLIMU 02PAHUUEHUIMU, 3anpemamu u 00s-
sanHocmamu. Ho ecnm mia MCKIIO4eHMIT sTa CBA3b MMeeT B3aMMOOOYCIOBIMBAOLINI
xapakrep (CM. 00 9TOM HIKe), TO /IS IPEUMYIECTB OTPAHNYEHNS UTPAIOT POJIb JOIIO/I-
HUTENTBHOTO 3/IEMEHTa C/lepKMBaHNA HeXXelaTe/IbHOTo oBefieHn:A. Hanpumep, npenmy-
1[eCTBOM B pOopMe CBUJIETEIbCKOTO MMMYHMTETA 00/1afjaloT apOuTpsl (TpeTerickue Cy-
IbU), @ B OTHOIICHNY JINL, IPOM3BOAAIINX IIPEBAPUTENIbHOE PACC/IeOBAHNE, NeIICTBY-
€T OIrpaHMNYE€HME 10 X NOIIPOCY B KAa4E€CTBE CBI/II[CTC}IGf/I 06 O6CTOHT€}IbCTBaX, CTaBIINX
M3BECTHBIMI B XOfie apbuTpaxa (Tpereiickoro paséuparenscrsa)®. B atom kimode mpe-
VMYLIECTBA, OTPaHNYEHNMA U 3alIPpE€Thl BbICTYIIAIOT B BUJE NOIIOTHUTETIbHBIX I‘apaHTMf;I
He3aBUCUMOTO 1 6eCIIPUCTPACTHOTO MeXaHM3Ma IPOLeCCYaTbHOTO CYAOIPOU3BOCTBA.

Pasnuuusa ucknmouenuil u npeumyujecmse. VI3 Ha3BaHHDBIX BBIIIE CXOJCTB BBITEKAIOT
U pA3uUUsS NCCIeRyeMbIX ()eHOMEHOB.

2 Cratpa 132 Tpynosoro komekca PO ot 30 mexabps 2001 . Ne 197-®3 // C3 PD. 2002. Ne 1 (u. 1).
Cr.3.

3 Tynxr 227 Ipukasa MBI Poccun ot 2 mapra 2009 . Ne 185 «O6 yTBep>KaeHNM AJMUHNUCTpa-
TUBHOTO per/laMeHTa MIUHMCTepCTBa BHYTPeHHUX e PP MCIIONHEeHNs TOCyAapCcTBeHHO (PyHKINMM 110
KOHTPOJIIO I HAJ30PY 3a COOIIONeHIeM YIaCTHIKaMI TOPOXKHOTO FBIDKEHNS TPeOoBaHmMiL B 06/macTu obec-
neveHus 6e30MacHOCTY JOPOXKHOTO ABIDKeHMs» // Poccuiickast raseta. 2009. 7 uross.

4 ITyHKT 7 4. 3 cT. 56 YronoBHO-IpolieccyanbHOro kogekca PO ot 18 gexabps 2001 r. Ne 174-D3 //
C3 P®. 2001. Ne 52 (4. 1). Cr. 4921.
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Vcknmiouennsas — 3TO MHCTPYMEHT peanusaluy 02paHuveHuil B IpaBe, BO3MOXHO,
iaXKe ero TMKBUALMI, a IPABOBBIE IIPEUMYIECTBA — OHO U3 BBICUINX IIPOSAB/IEHMUI
003807eHUs, T.e. popMa MaKCUMaIbHOI CBOOOJBI BbIOOpaA MOBefieHNs CyObekTa (pasy-
MeeTcsl, B paMKaX HOPMBI IIpaBa), OIIOCPeIOBAaHHAsA €r0 COLMANbHON M I'PaKIaHCKOI
aKTMBHOCTDIO, TPO(GECCHOHAIBHBIMIU U INYHBIMY KadeCTBaMM, CIIOCOOCTBYIOIas Ha-
6o7Iee IIOTHOMY Y/IOB/IETBOPEHMIO IHTEPECOB IMYHOCTM, 00IIIeCTBa U rocyiapcTa. B Ta-
KOM BI/Jie Te3)C He IIPOTUBOPEYNT 00IIeTeOPeTNIeCKOMY IOHVMAHIIO KaTeTOPUN «J[O-
3BoneHue» [4, c.54; 10, c.9-11]. Vickmouennst >ke B mpaBe — 3TO BCeTfa OT/ieNeHNe OfI-
HOTO OT APYyTOro: JO3BOJIEHHOIO OT HEJ03BOJIEHHOTO, IPECTYITHOTO OT HENPECTYIIHOTO.
IIpu orpannyeHUy Ipas 1 CBOOOJ MOXKET MIPOVICXOAUTD X YMaJ/leHNe, a IIoC/IefHee KaK
pas ¥ OCYILIeCTB/ISAETCS Ty TeM /MO0 UCKIIYeHNs, TNO0 CyKeHNs 00beMa U CofiepXKaHms
npas. Hanpumep, pa3HOBUIHOCTBIO IIPUBIIETUM KaK (POPMBI IIPABOBOTO IIPENMYIIeCTBa
BBICTYIIA€T OTy4YEHME 3€MENbHOTO yYaCTKa JI/I BEJJeHM A CETIbCKOTO X03AICTBA, KV/INIII-
HOTO cTpouTenbcTBa. OJHAKO JaHHOE J03BOJIEHNE MOXKeT ObITh OTPaHNYEHO Ha OCHOBA-
HVJ HEVCIIO/Ib30BAHU 110 1[eJIeBOMY Ha3HAYeHMIO COOCTBEHHVKOM B T€YeHMe TPeX JIeT.
OTpenuTh BO3MOYKHOCTD MCIIONIb30BaHNs YYacTKa IO Ha3HAYEHMIO OT HEBO3MOXKHOCTH
IPU3BaHO MICK/IIOYeHMe: «B 3TOT mepuop He BKIYAETCA BPEMH, B T€UYE€HUE KOTOPOTO
Y4YacTOK He MOT OBITh MCIIO/Ib30BaH IO IIeIeBOMY HAa3HAYeHWIO M3-3a CTUXMITHBIX Oef-
CTBUIT VI BBUJ[Y UHBIX OGCTOATENBCTB, MCKIIOYAOIIMX TAKOE MCIONb30BaHMe»’. Mbl
B CBOMX PacCy>X/JeHVAX OTHOCUTEIBbHO HO0OHOT0 MOAX0/a K PACCMOTPEHMIO OTpaHIye-
HIIT ¥ ICK/TIOYEHNIT He ONVHOKU. PAJl aBTOPOB TaK)XKe HACTaMBAEeT HA TOM, YTO MCKIIIOYM-
Te/IbHbIe PEXXVMBI POPMUPYIOTCA C IOMOIIBIO CPefCTB orpanndenys [11, ¢. 11; 12, ¢.27].
H.H. CemeHnrora nuieT 1o 3ToMy 1noBofy: «IIpaBoBoe orpaHmnyenne mnpeacTapisieT co-
00i1 yCTaHOB/IEHNE VICKTIOUEHUTT, U3BATUI U3 KOHKPETHOTO 3aIpeTa MIN JO3BOJICHN,
BBeJleHIe Pa3/IMYHbIX 0OpeMeHEeHNUI WV JIONOTHUTE/IbHBIX YC/IOBUIL [/I1 BO3HUKHOBE-
HMS BO3MOXKHOCTH II0/1b30BAaThCA KaKVM-INOO IPAaBOM MM MCIONHATH KaKyH-T160
06s3aHHOCTDY [13, ¢.33].

IOpupuyeckne NCKIOYEHNA ABIAIOTCA B TOM YNC/Ie 9/IEMEHTOM CyfieOHOTO IIpaBo-
TBOPYECTBA 11 MOTYT OBITh 3aKpeIUIeHbl B aKTax IpaBocyayusa. O6 9TOM NMIIYT ydeHble
[9, c.238; 14, ¢.123], aT0 oKasbiBaeT npaxtuka’. [[paBoBble mpenMylecTBa Kak GopMbl
TOIOTHEHNA U, €CIM MOYKHO TaK BBIPA3UThCH, «YCUIEHNsI» OCHOBHBIX IIPaB 4e/loBeKa Ha
XKW3Hb, CBOOONTY, TNYHYIO HEIIPMKOCHOBEHHOCTD, COOCTBEHHOCTb He MOTYT yYCTaHaB/IM-
BAaTbCsl PEIICHUSAMM CyeOHBIX OPTaHOB.

VckmoueHnss MOTyT OBITb BBIPQXKEHBI B (pOpMe 3aIpeTa, a MPerMyLIeCTBa — 3TO
BCeITa JO3BOJIeHNe, IIPefioCcTaB/IeH e OOTBbIINX BO3MOXKHOCTeN. Tak, BpeMeHHBIII 3aIpeT
IeATeIbHOCTU — 3TO IIpUMeHsAeMast TONbKO B UCKIIOUNTENTbHBIX CTydasx Mepa obecrie-
JeHMsI IPOM3BOACTBA 0 Je/laM 00 aMUHMCTPATUBHBIX IPAaBOHAPYLIEHNX, 32 COBEP-
IIeHVe KOTOPBIX IPelycCMOTPEHO Ha3HadeHMe HaKa3aHUA B BUJIE€ aJMMHMICTPATUBHOTO

> CwM., Hamp., OCHOBAHNMs aHHYINPOBaHNs (MCKITIOYEHNs) 3alICU U3 peecTpa aKlnoHepos: [TocTa-
Hosnenne PAC 3amagHo-Crbupckoro okpyra ot 16 oktabpsa 2007 r. Ne ®04-7350/2007(39441-A70-11) o
meny Ne A70-9665/10-2006 // CIIC «KoncynbrantIlmoc». URL: http://www.consultant.ru (gzara o6parue-
Hust: 30.04.2017); IToctaHoBieHne TpuHAALATOrO apOUTPASKHOTO AIE/ULALIMIOHHOTO CyAa oT 24 despaist
2014 r. o ey Ne A56-40458/2013 // Tam xce.

¢ Crarbs 284 Ipaxpanckoro konekca PO (vactb nepsas) or 30 Hosa6psa 1994 r. Ne 51-®3 // C3 PO.
1994. Ne 32. Cr.3301.

7 O630p NPaKTUKU PacCMOTPEHUsI apOUTPKHBIMU CYHaMM CIIOPOB, CBA3AHHBIX C UCKIIOYEHIEM
y9acTHUKA U3 06I[eCcTBa C OrPaHNIEHHOI OTBETCTBEHHOCTDIO // BecTHuk BAC P®. 2012. Ne 8. C.204-215.
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IIPpMOCTAHOB/IEHNA HOEATEIPHOCTY, 3aK/IIOYaloIasiacAa B HpI/IHyIH/ITe}IbHOM KpaTKOBpe€-
MEHHOM, YCTAaHOBJIEHHOM Ha CPOK JI0 PaCCMOTpPeHUA Jiefia Cy[OM VIIM MHBIMY YIIO/HO-
MOY€HHDbIMI TO/DKHOCTHBIMU NMLIAMM, IIPpEKpaleHn NEeATEIbHOCTU (I)I/UII/IaHOB, Ipen-
CTaBUTENbCTB, CTPYKTYPHBIX MO pas/ie/ieHNiT IPUANYECKOTO NI, IIPON3BOJCTBEHHDBIX
Y4aCTKOB, @ TaK)Ke 9KCIUTyaTaL[UI arperaros, 00bEKTOB, 3AaHIIT VIV COOPY>KEHMIL, OCY-
1eCTB/IEHNS OT/IE/IbHBIX BUIOB JIEATEIbHOCTH (paboT), OKa3aHUs YCIyrs.

ITpaBoBBIe IpeuMylecTBa — 9TO Beerna ¢popMa ofoOpeHNs rOCyIapcTBOM Jiesi-
TEeTIBHOCTHU CYO'beKTa, ero MeCTa U PO B 00IeCTBe, )KeIaeMOro HaCTYIUICHMUS ITOCTIef-
CTBUIL, @ MICK/IIOYEHVsI — JIONOTHUTE/IbHOE YCIOBMe NpefocTaBaeHys 6mar. Tak cioxn-
noch ucropudecku: «B obonpenne MaHydakTyp, a Haumade CyKOHHbIX $abpuk Boico-
vaiiiast Borst locymaps VimnepaTopa ectb, YTOOBI BOIBHBIM (abpMKaHTaM IIO3BOMIUTD
BbIJJaBaeMble Ha X pabpukax CykHa oOpalaTh IO MX U3BOJIEHNUIO, HO C TeM, YTOOBI Ipe-
/e BCETO BBICTAB/ICHO MMM OBITIO ©KEeroJHO BCe KOMMYeCcTBO CyKHa i Komuccapuara
notpeGHoe»’.

HpaBOBoe HpeMMymeCTBO — HE€ TOJIbKO I/IHCTI/ITYT peI‘yHI/IPOBaHI/IH O6meCTB6H-
HBIX OTHOIIEHMIT, HO M OffMH M3 3/IeMEHTOB CIIeL[aJbHOTO MIPaBOBOrO CTaTyca (BOeH-
Hocnymamnx, I‘OCy,[[apCTBeHHbIX cnyx(aumx, OCy)K,T_[eHHbIX n Hp.); MCKIIIOYEHIIE II0
CBOEIT NPUPOJie He AB/IAETCA 3/IeMEHTOM IIPAaBOBOTO CTAaTyCa, a BBICTYIAET IOpU/ude-
CK!M CpE€ACTBOM perjlaMeHTali1 HECTaHTapTHbBIX 06IL[eCTBeHHbIX OTHOIIIEHNI 3a CUeT
CO3/IaHMS a/IbTEPHATUBHOTO NPABUIY BapMaHTa MOBEJEeHM, IyTeM COOTBETCTBYIOIUX
IPUEMOB IOPUANIECKOIN TEXHUKN — «3a UCKITIOYEHUEM», «<KPOMe», «IIOMUMO» I T.[. 06
9TOM CBUJETeIbCTBYIOT TPYABl B paccMarpuBaemoit obmactu [9; 11, ¢.9]. Ckasannoe
00yC/IOB/IMBAaeT U [IONOMHUTETIbHOE pasindme — adpecHocmv. IIpaBoBble Ipenmylie-
CTBa, KaK MPaBUIO, OOPAIAIOTCS HA KOHKPETHYIO KaTErOPUIO CyOBEKTOB, a MCKIIIOUe-
HJA — Ha HEONIPEE/IEHHbIN KPYT JINL, XapaKTEPUSYIOTCA CUTYAaTUBHOCTBIO, KOPPEKTU-
PYIOT 0011Me [y BCeX MpaBuiIa.

B3aumooeiicmeue ucknouenuii u npeumyujecme. Ilpenmyiiecrsa MoryT (a B psge
CIIy4aeB M SO/DKHBI) COMPOBOXKAATHCS MCKITIOUEHUSMY U3 HUX, @ MCKTIOUEHMS IIPeuMY-
mecTBaMm — I10/IaraeM, HET. B JaCTHOCTU, paHEE MbI yKaSbIBa}II/I Ha HeO6XO)II/IMOCTb
YCTaHOBJIEHNUSI VICK/TIOUEHISI M3 IPAaBOBOTO MPENMYIecTBa B GopMe MMMYHUTETA CY/eil.
Hopma 4. 5 c1. 16 3axoHa PO «O craryce cygeit B Poccuiickor ®enepanunn» ycTaHaB-
JIBAeT, YTO CY/bA, 3aep>KaHHBII 110 TIOf03PEHNIO B COBEPIIEHNN NIPECTYIUICH, eCIu
€ro IMYHOCTh He MOIVIa OBITh M3BECTHA B MOMEHT 3a/ePXKaHNs, [IOC/Ie ee YCTAaHOBJICHNS
HO/IEXUT HeMeeHHOMY 0cBo6okeHuo'’. C ofHOI cTOpOHBI, 0603HAYEHHOE KaTe-
rOpuYHOe TpebOBaHIEe He COBCEM OIPABMIAHO C MO3UIINY BOIUTOIIEHNS B >KM3HD II€Ieit
YTOIOBHO-TIPOLiecCyanpHOro mnpasa. OHO MoXKeT CHU3UTH 9 PeKTUBHOCTD Mpolecca
PaCKpbITUA U paccle€foBaHUA HpeCTyHHeHI/IH, IIpENATCTBOBATDH HpOI/I3BO,[[CTBy HEOoT-
JIOXKHBIX C/I€fICTBEHHBIX JIeJICTBUIL, 3aKpeIUICHNUIO C/IefIOB NpecTyIvieHu u T. 1. C gpyroit
CTOPOHBI, JAHHOE IOJIOKEeHNe MOTHOCTbI0O COOTBETCTBYeT peann3alny OpUANIecKol

8 Crarpa 27.16 Kogekca PO 06 aMMHUCTPATMBHBIX TpaBOHApylIeHMsax or 30 mexabps 2001 T.
Ne 195-®3 // C3 P®. 2002. Ne 1 (u. 1). Cr. 1.

° VImeHHblIit yKa3, o6 bsaBnenuslii lenepan-IIpokypopom Diasomy [Inpexkropy Manydakryp-Kon-
nervn oT 18 centsa6ps 1800 r. «O 03BONeHNH BONbHBIM (habpUKaHTaM BbIZaBaeMbIM Ha ux (abpukax
CyKHa 0obpallaTh B BOMbHYIO Ipofaxy» // IlonHoe cobpanue 3akoHOB Poccuiickoit nmmepun. Cobpasne
nepsoe. C 1649 roga. T. XXVI. 1800-1801. CII6., 1830. C.313.

10 3axon P® ot 26 miona 1992 1. Ne 3132-1 «O cTaryce cypeit B Poccuitckoit @eneparum» // Bemomo-
ctu CHJL u BC P®. 1992. Ne 30. Cr. 1792.
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HIpMPOJbl UMMYHNUTETA, HAIIPaB/IEHHOTO Ha 3aIIMTY cygeit. Ha Hamn B3I/, agekBaTHOIN
Y KOMIIPOMCCHOT Mep Ot 3aKOHOZATeIs CTasia Obl CIefyIonasi pefaKkysa HOPMaTUBHOTO
IIPaBOBOTO AKTa:

«5. Cypabs, 3a/iep>KaHHBIN M0 TOJO3PEHNI0 B COBEPLIEHUN IPECTYIUIEHUs VN 10
MHOMY OCHOBAHMIO MO0 NMPUHYAUTEIBHO HOCTaBIEHHbIN B /M000I TOCYAapCTBEHHBIN
OpraH, eCcu TMYHOCTh 3TOTO CYHbM He MOITIa OBITh M3BECTHA B MOMEHT 3ajlepXKaHusl,
IIOC/Ie YCTAHOBJ/ICHNUs €T0 TMYHOCTY IOJJIEXNUT HeMeIJIeHHOMY OCBOOOXKIEHMIO, Kpome
cyuaes 3a0epicanus Ha mecme npecmynneHus» [15, c.68].

ITpu B3auMopeiicTBUM JaHHBIX CPEJCTB IPAaBOBOTO PEryIMpOBaHusA MPUCYTCTBYIOT
u npomusopequs. IIofTBEP>KAEeHMEM CKa3aHHOTO CIY>XUAT HalM4Me B 3aKOHOJATENbCTBE
He TOJIbKO MCK/IIOUEHUI 13 MIPAaBOBbIX IPEUMYIIECTB, HO M MCKIIOYEHNUI U3 UCKIIoYe-
Huit. Hampumep, cBueTebCKMit UMMYHUTET POJCTBEHHUKOB KaK Pa3HOBUAHOCTD IIpe-
MIMYIIECTB MOYKET OBITb OTpaHIYeH VICKTIOUeHNEM, UCXO/s U3 KaTeropuu jiena [16, c. 67].
Ynen Cosera @epepauyn PO wnu genyrar [ocymapcrsenHoit Jymsr PO, obnagaromue
MIVPOKMMIY IPABOBBIMY IIPEMMYIIIeCTBAMU B BHJIe UMMYHUTETA OT 3aJjep>KaHMN s, apecTa,
IZOCMOTpa, 0OBICKA, BCe Ke MOTYT OBITh IOfIBEP)KEHBI MepaM TOCYAapCTBEHHOTO IPU-
HYXX/JIEHIA B CIy4ae 3a[ep>KaHust Ha MecTe npecTymienus'. OroBopka «B ciydae» Bbl-
CTyIaeT Harbomee TUIMYHBIM CPeiCTBOM 3aKPeIUIeHNsI B TEKCTaX HOPMATHBHBIX IIPaBO-
BbIX aKTOB TaKOT'O TEXHMKO-OPUINYECKOTO CPECTBa, KakK uckmwodeHue [17, c.58]. Ecmu
C/IefoBaTh paHee 0003HAUEHHOI! JIOTMKE, VICKIIOUeHVe OTPAaHNYNBACTCS VICKITIOYEHIEM.
He cnnitkom i CmosKHast CEHTEHINA S

Takum o6pasoMm, o HalleMy MHEHMIO, MCKTIOUeHe — 3TO BCe Ke IpueM Iopu-
AMYECKOI TEXHUKY, B YEM-TO CXOXMIl C TAKMMI IIpYeMaMI, KaK npumeuarue u 00nosu-
HeHue. OODbenMHsET UX TO, YTO OHY MPENCTABIAIOT COOOI TOCYAAPCTBEHHO-BIACTHOE,
HOPMAaTMBHOE YCTAHOBJIEHME, 3aKPEIUIAILee OIpe/le/IeHHbIE IIPaBOBbIE IIONOXKEHMH,
COIYTCTBYIOLVE OTIPABHOI HOPMe, BMECTE C TeM SBJISISICh 00513aTeNbHBIMU [JIs1 ICIION-
HeHUsA B IIpoliecce IIPaBOIPUMEHUTENbHOM fesaTenpbHocTy [18, ¢.15]. C opHOI TOMbKO
MONPABKOI: MCK/IIOUEHNEe eCTb HeTUNMYHOE YCTAaHOBJIEHME, a/IbTepPHATUBHOE IIPaBUILY,
Ormarozjapsi 4eMy Bce XKe COXpaHseTCs BCeOOLIHOCTh HOPMATHBHOTO 1 IPABOBOTO pery-
JIMPOBAaHUA.

ITogBemem uTOTH.

VccnenoBanue NpaBoBbIX NMPEUMYILIECTB MOKA3a/lI0 CBA3b C TAKUMU KaTeTOPUAMU
MaTepUaaCTUYECKOI JUATEKTUKM, KaK «aOCTPaKTHOE» U «KOHKPETHOE». ITO MPOSIBU-
JIOCh B 9BOJIIOL[MYM HAYYHOTO IIOHATHUS «IIPAaBOBOE MPEUMYILECTBO» OT abCTPaKTHOTO
K KOHKPETHOMY, 3aTeM HaoOOpOT, ! CHOBa — B 0OpaTHOM mopsijKe. BHauase, He uMest
L[eIOCTHOTO TPEACTaB/IeHNA O CUCTeMe IOPUANYECKUX JI03BOJIEHMII TaK Ha3bIBA€MOTO
BBICIIIETO TIOPSITIKA, HETIOBEPYKEHHOCTI OHUX JIIOJIEN OOIIMM 3ampeTaM U 00s3aTeNb-
CTBaM, y4eHble CTPEMIINCh Pa3fielnTh MPOLeCC MO3HAHMSA HA COCTaBHbIE YAaCTH, YIIPO-
CTUTD €T0, II03HATb OTHE/IbHbIE 37IeMEHTHI IIPeNMyIecTB B 060cobmenHoM Bupe. Creni-
CTBMEM CTa/I/ TEOPETUKO-IIPABOBbIE U OTPAC/IeBbIe ICCIELOBAHNS TAKUX POPM IIperMy-
IIeCTB, KaK UMMYHUTETBI, TAT€HTbI, IPUBWJIETHUN, IbIOTHI, IpeporaTusbl 1 T. . CeropHs
3aKOHOMEPHOCTH FOCYLAPCTBEHHO-IIPABOBOTO Pa3BUTHS TPEOYIOT OT HAC BOCCOENVHNUTD
pasopBaHHBIE CBS3YM NAHHBIX SBJICHMI, MPUAATH MM IIJIOCTHOCTD, €AMHCTBO. Bes aTa
MBICTITEe/IbHAsL eSITENbHOCTD NMpMBena K 000OCHOBAaHHOMY, KaK HaM IIPeCTaBseTCs,

11 Crarps 19 ®enepanbHoro sakoHa oT 8 Mast 1994 r. Ne 3-03 «O craryce wiena Cosera Degepanun
u craryce geryrara [ocygapcrsennoit Jymor ®egepansHoro Cobpannsa PO» // C3 PD. 1994. Ne 2. Cr. 74.

Becmnux CIIOT'Y. IIpaso. 2017. T. 8. Buin. 4 399



Te3JICy O IPUCYTCTBUM B IIPABE U 3aKOHOJATEIbCTBE CUCIMEMbL NPABOBLIX NPEUMYULECNE,
OpPraHMYHO BK/IIOYAIOLIEN B cebs1 OTfenbHble BUABI U (OPMBI OTCTYIUIEHMIT OT paBeH-
CTBa, yCTaHOB}IeHI/Ie MC)KHY HIMU CBH3€I7[, B33VIMOH€I7ICTBI/IH, €OVHCTBA " HpOTI/IBOHO-
JIOKHOCTEIA.

Ha ypoBHe npaBonpuMeHeHNs PENMYILECTBA B IIPaBe BCEI/la CBA3AHbI C pacIlype-
HIeM KOHKPETHBIX BO3MOXKHOCTE! CyObeKTa OTHOLIEHMI, BBICTYIAsl JOMOTHUTETbHBIM
CPefcTBOM B MeXaHU3Me IIPaBOBOTO PerylInpoBaHys. Takke NpeMMyIIeCTBO MOXKET BbI-
CTymaTh Kak HOpMa IpaBa: MO0 CaMOCTOsTeIbHAs, MO0 YacTb YIPaBOMOYMBAIOLIEH,
00s13BIBAIOIIIENT VTN 3ATIPEIAONIell HOPMbl — B 3aBUCUMOCTH OT Iieieil IPaBOBOTO pery-
JIMPOBAHUA.

3aBepias pacCMOTpeHMEe IBOIIOLNI IOHATUA «IIPaBOBOE IPENMYILECTBO», MBI He
MOITIM He KOCHYTBCsI €70 HOPMaTUBHOTO BeIpakeHus. HecMoTps Ha, Kasanoch 6bl, GyH-
OaMEHTaA/IbHbIE ITOJIO>KEHMA OTHOCUTE/IBHO TOTO, YTO OCHOBO]?I HOpMaTI/IBHOI‘O HpaBOBO-
TO aKTa ¥ €ro MICXOJHBIM MaTepuajioM ABJIAIOTCSA IMPaBOBble MOHATHUS, MPaKTUKA MOKa-
3bIBaeT I/IHYIO C]/ITya]_U/IIO. MCHOHBSYH KOHCTPYKLH/IIO <<1'IpaBOBOC HpeI/IMYHleCTBO» CBDbIIIIC
400 pas B pasIMYHBIX COYETAHMAX, TAKUX KAK «IPEVMYILIECTBO», «IIPEUMYILIeCTBEHHOE
PaBO», «IIPUOPUTETHOE TIPABO», 3AKOHOATENb TeM He MeHee He CJie/al TOMbITKY chop-
MY/IMPOBATh 3TO MOHATHE. Buaumo, 3fech clefyeT rOBOPUTH O IOKAa HE COCTOABIIEMCA
Hepexone HaquOI‘O IIOHATNU A «HpaBOBoe HpeMMymeCTBO>> B HCFI/ITI/IMHYIO, HOpMaTI/IBHO-
3akpenieHHyo gebunnnmio. O TeX IPaKTUYeCKUX 1 HayYHBIX MTOCTIEICTBUAX, KOTOPbIe
00yC/IOBIMBAIOT 3TO yIryleHye (6yab To HeKBamQuIMpOBaHHOE IIPaBOIPYMEHEHE, He-
rpaMoTHOe U ManodddeKkTUBHOe COBeplleHNe OPUANIECKY 3HAYMMbIX IOCTYIIKOB MK
e obefjHeHMe JOKTPYHAIBHOI TEPMIHOJIOINY, OTCYTCTBHME IIpOLiecca B3auMooborarie-
HYVIS1 TEOPUM U IPAKTUKU U TIP.), AYMAETCsl, U3BeCTHO. IIpaBOBbIe IIpeMMyIeCTBa CEerof-
Hs IPEACTAB/IAI0T CO00IT ClennanbHyo JedUHNLNIO, T.e. TAKOe OIpefie/ieHNe TIOHATHS,
KOTOpOe, MMesl 00LIYI0, YCTOSABIIYIOCS XapaKTePUCTHKY B OBITOBOIL 1 COLIMAIbHOI Ce-
pax, oTpaxkaeT crenuQMUKy IpUMeHeHMs B IIpaBe. B 9ToM, Ha Hall B3IJIAJ, IPOSBIACTCA
OTeyeCTBEHHasi 0COOEHHOCTD MOATOTOBKY ¥ MIPUHATYISI HOPMATUBHBIX IIPABOBBIX aKTOB.

IIpasosoe npeumyusecmso — 3mo w0pudutecKoe cpeocmao, 3axnouarueecs 8 Npaso-
MePHOLL B03MONCHOCU CYODBEKINA YO0BIEINB0PUMb CB0U UHMePechl HAUbOoIee NOMHO U Bce-
CMOpPOHHE U 8bIPAKNCAIOULEeCs KaK 6 NPedocmasieH U 0co0blX 00NONTHUMENbHVIX NPAs, Mak
U 8 HenooBepPHeHHOCMU OnpedeneHHbIM HOPMAM, 00SI3AHHOCHAM, 3aNpemam U 0zpanute-
HUSIM.
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