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Introduction

International Sales are one of the major parts of the world economy[footnoteRef:1]. The development of this crucial area derives from the supply chains and is based on the proper legal regulations of these international transactions[footnoteRef:2]. However, contracts for international sales of goods may be affected by force majeure and particularly economic sanctions that are getting more and more popular as a tool to influence the foreign or domestic policy of a particular state. Currently, there are six states-parties to the CISG on which sanctions are imposed, i.e. the Russian Federation[footnoteRef:3], the Republic of Serbia[footnoteRef:4], the Syrian Arab Republic[footnoteRef:5], the Republic of Cuba[footnoteRef:6], the Democratic People’s Republic of Korea[footnoteRef:7] and the Republic of Iraq[footnoteRef:8]. Due to scarce case law, the Democratic People’s Republic of Korea and the Republic of Iraq were excluded from the research. The question posed in the thesis is whether economic sanctions may be a ground for exemption under Article 79 of the CISG. [1:  Чурсин А. А., Муртузалиева С. Ю. Внешнеэкономическая деятельность организации: учебник. - М.: ИНФРА-М, 2023. - С. 3.]  [2:  Bergsten E. Thirty-five years of the United Nations Convention on Contracts for the International Sale of Goods: Expectations and Deliveries [Electronic resource] – P.7. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/35_years_of_uniform_ sales_law-e.pdf (date of access: 12.03.2023).]  [3:  EU sanctions against Russia following the invasion of Ukraine / European Commission [Electronic resource]. – Available at: https://ec.europa.eu/commission/presscorner/detail/en/fs_22_1402 (date of access: 12.03.2023).]  [4:  Serbia / EU Sanctions map [Electronic resource]. – Available at: https://www.sanctionsmap.eu/#/main/details/27/?search=%7B%22value%22:%22%22,%22searchType%22:%7B%7D%7D (date of access: 12.03.2023).]  [5:  Syria Sanctions / Office of Foreign Assets Control [Electronic resource]. – Available at: https://ofac.treasury.gov/sanctions-programs-and-country-information/syria-sanctions (date of access: 12.03.2023).]  [6:  Cuba Sanctions / Office of Foreign Assets Control [Electronic resource]. – Available at: https://ofac.treasury.gov/sanctions-programs-and-country-information/cuba-sanctions (date of access: 12.03.2023).]  [7:  North Korea Sanctions / Office of Foreign Assets Control [Electronic resource]. – Available at: https://ofac.treasury.gov/sanctions-programs-and-country-information/north-korea-sanctions (date of access: 12.03.2023).]  [8:  Iraq-Related sanctions / Office of Foreign Assets Control [Electronic resource]. – Available at: https://ofac.treasury.gov/sanctions-programs-and-country-information/iraq-related-sanctions (date of access: 12.03.2023).] 

The relevance of the legal research of force majeure under the CISG is justified by the fact that international trade has been getting more complex due to economic sanctions imposed nowadays. These measures make contract performance either impossible or extensively onerous. The shattering caused by economic sanctions will unavoidably affect performance under an international sales contract. In case of non-performance, one must pay attention to whether a contract for the international sale of goods provides for any force majeure provisions. And if there are none, the parties will turn to the applicable law. Addressing the contracts for international sales of goods, that may be the United Nations Convention on Contracts for the International Sale of Goods (CISG), 1980. Although the CISG contains Article 79 specifying the circumstances in which a party is not liable for failure to perform its obligation, the issue of whether sanctions may be a ground for exemption has still been left open.
Degree of the development. Not only the CISG in general but also the contract for the international sales of goods in particular, have been of great interest to scholars of jurisprudence and private international law such as Joseph Lookofsky[footnoteRef:9], Christoph Brunner and Benjamin Gottlieb[footnoteRef:10], Jorge Balmaceda[footnoteRef:11] and John Felemegas[footnoteRef:12], Peter Schlechtriem[footnoteRef:13], Indeborg Schwenzer[footnoteRef:14]. [9:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1.]  [10:  Brunner C., Gottlieb B. Commentary on the UN Sales Law (CISG) [Electronic resource]: Kluwer Law International B. V., The Netherlands 2019. - Available at: https://www.google.ru/books/edition/Commentary_on_the_UN_Sales_Law_CISG/7yusDwAAQBAJ?hl=ru&amp;gbpv=1.]  [11:  Balmaceda J. The Harmonisation of the International Sales of Goods through Principles of Law and Uniform Rules. – Newcastle upon Tyne: Cambridge Scholars Publishing, 2020. - 335 p.]  [12:  Felemegas J. An International Approach to the Interpretation of the United Nations Convention on Contracts for the International Sale of Goods (1980) as Uniform Sales Law. – Sydney: Cambridge University Press, 2013. - 546 p.]  [13:  Schlechtriem P., Butler P. UN Law on International Sales: The UN Convention on the International Sale of Goods. – Berlin: Springer-Verlag, 2009. - 352 p.]  [14:  Schwenzer I. Traditional Contract Formation in a Modern World [Electronic resource]: European Law Publishers. – Available at: https://iicl.law.pace.edu/sites/default/files/cisg_files/schwenzer-mohs.html.] 

Turning to force majeure in sanctioned countries, the degree of the development of the legal regulation of force majeure varies greatly. Thus, force majeure in Russia and Serbia is a central point of the research by Vasilij YArovenko[footnoteRef:15] [Василий Яровенко], Stefan Ditrih, Svetlana Markovic and Olgica Milosevic[footnoteRef:16]. Meanwhile, the issue of force majeure in Syria and Cuba is not central to academic research and is addressed only to a small extent under general papers such as «Force majeure and impossibility of performance in Arab Contract Law»[footnoteRef:17] and « The Future of Contract Law in Latin America: The Principles of Latin American Contract Law and the CISG»[footnoteRef:18]. [15:  Яровенко В. Непреодолимая сила (форс-мажор): актуальные вопросы, судебная практика, подборка условий договора [Электронный ресурс] // Закон. - 2020. - Режим доступа: https://zakon.ru/blog/2020/7/27/nepreodolimaya_sila_fors_mazhor_aktualnye_voprosy_sudebnaya_praktika_podborka_primernyh_uslovij_dogo.]  [16:  Ditrih S., Markovic S., Milosevic O. Change of Circumstances and Force Majeure Clauses in Serbian Legal System and Sources of International Uniform Law [Electronic resource]: Economic Themes. – 2019. - Vol. 57, Issue 1. - P. 67-86. – Available at: https://www.researchgate.net/publication/333673896_Change_of_Circumstances_and_Force_Majeure_Clauses_in_Serbian_Legal_System_and_Sources_of_International_Uniform_Law.]  [17:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 299-309. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults.]  [18:  Momberg R., Vogenauer S. The Future of Contract Law in Latin America: The Principles of Latin American Contract Law and the CISG [Electronic resource]: Oregon: Oxford and Portland, 2017 – 315 p. – Available at: https://eds.s.ebscohost.com/eds/ebookviewer/ebook/ZTAwMHh3d19fMTU2NjQ3NF9fQU41?sid=1252892f-4a8f-4a04-86be-77a1f789dcb0%40redis&vid=1&format=EB&rid=1.] 

As to the Russian scholars, Mikhail Rozenberg[footnoteRef:19] [Михаил Розенберг] compiled decisions starting from 1995 up to 2011 which comprise the practice of applying provisions of the CISG (Part 2) by the International Commercial Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation; Alexandr Komarov[footnoteRef:20] [Александр Комаров] revealed problems of application of the Convention in relation to national legislation; Mark Boguslavskii[footnoteRef:21] [Марк Богуславский] provided for article-by-article commentary to the CISG. [19:  Практика МКАС и МАК [Электронный ресурс] // Вестник международного Коммерческого Арбитража. – Режим доступа: http://arbitrationreview.ru/praktika-mkas-i-mak.]  [20:  Комаров А. С. Восполнение пробелов Венской Конвенции при разрешении споров // Международный коммерческий арбитраж. - 2006. - №3. - С. 7-14.]  [21:  Венская конвенция о договорах международной купли-продажи товаров. Комментарий / Богуславский М. М. [и др.]; под общ. ред. В. И. Кулешова. - М: Юридическая литература, 1994. – 320 с.] 

The object of the research is the United Nations Convention on Contracts for the International Sale of Goods (CISG).
The subject is a force majeure.
The purpose of the thesis is to elucidate impediment under Article 79 of the CISG (based on the practice of resolving disputes arising from economic sanctions).
To accomplish this purpose, the following objectives are established:
·  to determine the contract formation process;
·  to establish the CISG application limit in the settlement of disputes in case of countries on which sanctions are imposed;
·  to frame impediment under Article 79;
·  to compare legal regulations of force majeure in Russia, Syria, Cuba and Serbia;
·  to peruse sanctions as a force majeure;
·  to reveal features of the application of the CISG to disputes arising from economic sanctions.
The methodology of the research contains comparative law to find differences between the CISG provisions and national law of sanctioned countries as well as differences between Common and Civil law provisions on impediment; induction to provide for the conclusion based on the practice of dispute resolution arising from sanctions; the systematic approach to define the place of the CISG in national legal law systems; legalistic approach to determine impediment, hardship and force majeure.
The sources of the research comprise:
·  International legislation;
·  UNCITRAL Case Law Digest;
·  CISG Case database;
·  national legislation of sanctioned countries.
The first group of sources consists of the United Nations Convention on Contracts for the International Sale of Goods[footnoteRef:22] to determine the process of contract formation and force majeure on the international level.  [22:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – 54 p. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf.] 

UNCITRAL Case Law Digest[footnoteRef:23] was used to observe the current interpretation of the Convention based on divergent cases in many countries. [23:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – 593 p. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg.] 

Both the Case Law database of the PACE UNIVERSITY[footnoteRef:24] and the Case Law Database of the UNCITRAL[footnoteRef:25] were used to peruse the case law on force majeure and to determine features of the application of the Vienna Convention.  [24:  CISG Database [Electronic resource] // PACE University. – Available at: https://iicl.law.pace.edu/cisg/search/cases.]  [25:  Case Law on UNCITRAL Texts (CLOUT) [Electronic resource] // United Nations Commission on International Trade Law. – Available at: https://www.uncitral.org/clout/?lf=899&lng=en.] 

The last group includes the national legislation of the Russian Federation, the Republic of Serbia, the Republic of Cuba and the Syrian Arab Republic, which establishes force majeure.
The thesis contains three chapters. The first chapter, «Contracts for the International Sales of Goods», is devoted to the contract formation process and limits of application of the CISG in the case of sanctioned countries. The first paragraph clarifies whether the contract has been validly concluded and is therefore legally binding. It creates legal certainty in sales transactions on which parties may rely when addressing non-performance caused by sanctions. The second paragraph peruses the limits of application of the CISG based on practice in the case of sanctioned countries. It demonstrates the features of interpretation and correlation between the CISG and national legislation of those countries, since the court may be able to relieve parties from its obligations under the contract depending on the applicable sales law. This chapter frames the CISG interpretation in the case of Russia, Syria, Cuba and Serbia which maintains the contract without endangering its integrity as a binding force when invoking force majeure as a defense under the CISG. The second chapter, «Force majeure in the performance of international sales contracts», determines the impediment under the CISG and includes a comparative analysis of the legal regulation of force majeure in sanctioned countries. The third chapter, «Sanctions as one of the main challenges in disputes resolution», includes a comparative approach to the sanctions as a force majeure and practice of conflict resolution arising from sanctions based on case law relating to states-parties to the CISG on which sanctions are imposed.


[bookmark: _Toc134968804]Chapter 1. Contracts for the International Sales of Goods

The 1980 United Nations Convention on Contracts for the International Sales of Goods (CISG) is an international legal instrument that sets out particular rights and obligations both for buyers and sellers[footnoteRef:26]. As the CISG was supposed to be a compromise, traditional (domestic) conceptions formed the basis for it. Due to it, some scholars have criticized the achieved compromise between several domestic conceptions as the Convention has not been uniformly interpreted and contains internal contradictions[footnoteRef:27]. The second part of the CISG named «Formation of the contract» (Art. 14-24) relates to contract formation and describes the main principles of two substantive parts (offer and acceptance) of the contract formation process[footnoteRef:28]. [26:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 1. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 06.01.2022).]  [27:  Kee C., Munoz E. In defence of the CISG [Electronic resource]: Deakin Law Review, 2009. – P. 4. – Available at: https://www.researchgate.net/publication/265659630_In_defence_of_the_CISG (date of access: 06.01.2022).]  [28:  Brunner C., Gottlieb B. Commentary on the UN Sales Law (CISG) [Electronic resource]: Kluwer Law International B. V., The Netherlands 2019. – P. 113. - Available at: https://www.google.ru/books/edition/Commentary_on_the_UN_Sales_Law_CISG/7yusDwAAQBAJ?hl=ru&amp;gbpv=1 (date of access: 06.01.2022).] 


[bookmark: _Toc134968805]1.1. Contracts formation under the CISG

a. [bookmark: _Toc134968806]Offer and its minimum requirements
An offer is a proposal directed to one or more specific persons to award a contract (Article 14(1)[footnoteRef:29]. In case of offer acceptance to form a contract, the offeror’s proposal must meet the certain minimum requirements, prescribed by the CISG: [29:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 14. – P. 5. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 06.01.2022).] 

1. being addressed to one or more specific persons.
2. indication of the offeror’s intention to be bound if the offer is accepted.
3. sufficient definiteness.[footnoteRef:30] [30:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 50. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 06.01.2022).] 

Some find the intention to be bound more general and to include definiteness and specificity[footnoteRef:31]. However, each of the elements should be considered separately when defining whether the offer is valid.  [31:  Honnold J. Uniform Law for International Sales under the 1980 United Nations Convention [Electronic resource]: Kluwer Law International, 3rd edition. – P. 73. – Available at: https://iicl.law.pace.edu/sites/default/files/bibliography/honnold_0.pdf (date of access 15.01.2022).] 

First, a proposal must be addressed to one or more specific persons. Article 14(2) states that a proposal made to the public (i.e. other than to ‘one or more specific persons’) should be considered only as an invitation to make offers (unless otherwise stated).[footnoteRef:32] [32:  Balmaceda J. The Harmonisation of the International Sales of Goods through Principles of Law and Uniform Rules. – Newcastle upon Tyne: Cambridge Scholars Publishing, 2020. – P. 231.] 

Secondly, a valid offer must contain the intention of the offeror to be bound in case of acceptance[footnoteRef:33]. The Convention makes a distinction between an offer that clearly indicates the offeror’s willingness to be bound and a proposal that does not contain any obligation, hence there is no intention to be bound[footnoteRef:34]. The second proposal is qualified only as a preliminary invitation to consider the contract conclusion[footnoteRef:35]. In practice, such a determination when the offeror is willing to be bound and when there is only a consideration to enter into a contract is very difficult to be established. For that reason, the intent may be interpreted based on the statement or act under Article 8(1), or even based on all relevant circumstances and parties’ conduct during negotiations. The offeror could be found willing to be bound when the buyer is sending the ‘order’ that stated ‘we order’ to the seller[footnoteRef:36]. Another buyer’s «order for delivery on call» which requires the exact quantity of cutlery sets to be delivered within a specified time was interpreted as the offeror’s intent to be bound in the event of acceptance[footnoteRef:37]. [33:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 14. – P. 5. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 06.01.2022).]  [34:  Felemegas J. An International Approach to the Interpretation of the United Nations Convention on Contracts for the International Sale of Goods (1980) as Uniform Sales Law. – Sydney: Cambridge University Press, 2013. – P. 81.]  [35:  Ibid.]  [36:  Case No HG 45/1994 [Electronic resource]: Commercial Court (Handelsgericht) St. Gallen, Switzerland, 5 December 1995. - Available at: https://iicl.law.pace.edu/cisg/case/switzerland-handelsgericht-commercial-court-aargau-16 (date of access: 15.01.2022).]  [37:  Case No OR.96.0-0013 [Electronic resource]: Commercial Court (Handelsgericht) Aargau, 26 September 1997. - Available at: https://iicl.law.pace.edu/cisg/case/switzerland-september-26-1997-handelsgericht-commercial-court-translation-available (date of access: 15.01.2022).] 

The third requirement ‘sufficient definiteness’ means a proposal to contain essential terms of any future agreements. To be ‘sufficiently definite’, the proposal should comply with the second sentence of Article 14(1), i.e. indicates the goods and expressly or implicitly determine the price and quantity. A proposal that fails to be sufficiently definite can constitute neither a CISG offer nor a counter-offer under Article 19(1)[footnoteRef:38]. The degree of definiteness differs according to the subject matter (types of goods) denoted in the proposal. When indicating the goods, there is no requirement to indicate the quality of the goods[footnoteRef:39]. It is worth noting that there is no contract formation if parties do not manage to agree on the quality of the goods (e. g. the court found no contract formed as parties failed to agree on the glass quality for test tubes[footnoteRef:40]).  [38:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 59. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 06.01.2022).]  [39:  Case No 2 Ob 547/93 [Electronic resource]: Supreme Court of Austria (Oberster Gerichtshof), Austria, 10 November 1994. - Available at: https://iicl.law.pace.edu/cisg/case/austria-ogh-oberster-gerichtshof-supreme-court-austrian-case-citations-do-not-generally-60 (date of access: 15.01.2022).]  [40:  Case No 25 U 185/94 [Electronic resource]: Court of Appeal Frankfurt am Main (Oberlandesgericht), Germany, 31 March 1995. - Available at: https://iicl.law.pace.edu/cisg/case/germany-oberlandesgericht-hamburg-oberlandesgericht-olg-provincial-court-appeal-german-153 (date of access: 15.01.2022).] 

As to determining the number of goods, the following indications are established as sufficiently definite: order up to 250,000 pounds of [soy lecithin][footnoteRef:41]; the crop harvested from the area of 10 hectares [die 10 ha große Fläche, auf der die im Vorjahr gelieferten Stecklinge angepflanzt worden seien][footnoteRef:42]. [41:  Case No 07-140-JJF [Electronic resource]: United States District Court, Delaware, 9 May 2008. - Available at: https://iicl.law.pace.edu/cisg/case/united-states-may-9-2008-district-court-solae-llc-v-hershey-canada-inc (date of access: 15.01.2022).]  [42:  Case No 5 U 1/13 [Electronic resource]: Oberlandesgericht [Court of Appeal], Brandenburg, Germany, 3 July 20014. – P. 2. - Available at: https://iicl.law.pace.edu/sites/default/files/case-text/2543.pdf (date of access: 15.01.2022).] 

Turning to determining the price of the goods, a much-debated question arises. Some commentators[footnoteRef:43] interpret Article 14(1) as if a proposal does not determine the price, it can not constitute an offer under the CISG model. Other commentators[footnoteRef:44] rely upon Article 55[footnoteRef:45] of the CISG. It states that if the validly concluded contract does not have any provisions to determine the price, the parties are considered to have referred to [the price generally charged at the time of the conclusion of the contract for such goods sold under comparable circumstances in the trade concerned]. In practice, most courts have declined to apply Article 55 of the CISG (e. g. The International Commercial Arbitration Court at the Russian Federation Chamber of Commerce and Industry[footnoteRef:46], the TETA case I[footnoteRef:47]). To find a solution to varying judicial interpretations, courts should attempt to recognize the true parties’ intentions and primarily consider the parties’ autonomy related to open-price terms. Thus, if the parties intended to be bound even if the price is not determined, then the parties’ intention should be accepted. [43:  Farnsworth A. Formation of Contract [Electronic Resource]: Galston & Smit ed., International Sales: The United Nations Convention on Contracts for the International Sale of Goods, 2006. – Available at: https://iicl.law.pace.edu/cisg/scholarly-writings/formation-contract (date of access: 15.01.2022).]  [44:  Honnold J. Uniform Law for International Sales under the 1980 United Nations Convention [Electronic resource]: Kluwer Law International, 3rd edition. – P. 73. – Available at: https://iicl.law.pace.edu/sites/default/files/bibliography/honnold_0.pdf (date of access 15.01.2022).]  [45:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 55. – P. 17. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 06.01.2022).]  [46:  Case No 129/2003 [Electronic resource]: Tribunal of International Commercial Arbitration at the Russian Chamber of Commerce and Industry, 9 April 2004. - Available at: https://iicl.law.pace.edu/cisg/case/russian-federation-april-9-2004-translation-available (date of access: 15.01.2022).]  [47:  Case No A1 2003-70 [Electronic resource]: Cantonal Court (Kantonsgericht) Freiburg, Switzerland. - Available at: https://cisg-online.org/search-for-cases?caseId=6888 (date of access: 15.01.2022).] 

Bringing a proposal per Article 14, the next important issue to pay attention to is the determination of the point when the offer becomes effective. This helps to calculate the period during which the offer is ‘open’ and whether the acceptance by the offeree is well-timed[footnoteRef:48]. Article 15(1)[footnoteRef:49] recognises an offer effective when it reaches the offeree. Following Article 24[footnoteRef:50] of the CISG, the offer is considered to reach the offeree when it is made orally or delivered by any other means personally to the offeree (e.g. place of business, mailing address or even habitual residence). Article 15(2) concerns the right to withdraw an offer by the offeror[footnoteRef:51]. The offer may be withdrawn before or at the moment when it reaches the offeree. The same shall apply to the irrevocable offer. [48:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 65. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1. (Date of access: 06.01.2022).]  [49:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 15. – P. 5. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 06.01.2022).]  [50:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 24. – P. 7. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 06.01.2022).]  [51:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 15. – P. 5. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 06.01.2022).] 

b. [bookmark: _Toc134968807]The right to revoke and the right to reject an offer
An offeror has the right to revoke an offer. Article 16(1)[footnoteRef:52] sets out conditions of the effective offer revocation and is a rather controversial provision of the CISG. The fact of the contrariety is different interpretive approaches in the civil and common law systems. Before concluding a contract, the offeror expressly or implicitly imposes a reasonable deadline to consider the offer in civil law countries[footnoteRef:53]. If a time limit for acceptance is included in the offer, the offer is generally irrevocable for the specified period[footnoteRef:54]. In common law systems, the offer is revocable at any time before the moment when the offeree dispatches the acceptance. Article 16 of the CISG is a compromise between these two controversial approaches. Furthermore, according to the CISG, the revocability principle does not require any time point entailment when a contract is considered concluded[footnoteRef:55]. In general, offers are freely revocable if the revocation reaches the offeree before the offeree has dispatched an acceptance[footnoteRef:56]. Revocation which reaches the offeree after he has dispatched a statement of assent has no legal consequences[footnoteRef:57]. [52:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 16. – P. 5. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 15.01.2022).]  [53:  Felemegas J. An International Approach to the Interpretation of the United Nations Convention on Contracts for the International Sale of Goods (1980) as Uniform Sales Law. – Sydney: Cambridge University Press, 2013. – P. 81.]  [54:  Ibid.]  [55:  Felemegas J. An International Approach to the Interpretation of the United Nations Convention on Contracts for the International Sale of Goods (1980) as Uniform Sales Law. – Sydney: Cambridge University Press, 2013. – P. 86.]  [56:  Brunner C., Gottlieb B. Commentary on the UN Sales Law (CISG) [Electronic resource]: Kluwer Law International B. V., The Netherlands 2019. – P. 133. - Available at: https://www.google.ru/books/edition/Commentary_on_the_UN_Sales_Law_CISG/7yusDwAAQBAJ?hl=ru&amp;gbpv=1. (Date of access: 06.01.2022).]  [57:  Case No 1 Cpg 951/2006 [Electronic resource]: Higher Court (Appellate Court) Ljubljana, Slovenia, 9 April 2008. - Available at: https://iicl.law.pace.edu/cisg/case/slovenia-higher-court-appellate-court-1 (date of access: 07.02.2022).] 

Article 16(2) prescribes conditions when the offer is irrevocable. Firstly, subparagraph (a) of paragraph 2 states that offer revocation is impossible if it emphasizes to be irrevocable[footnoteRef:58]. In other words, if the offeror specifies in the proposal that he will not revoke (e. g. by stating a period for the offeree to accept an offer), he undertakes such an obligation. [58:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – P. 92. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg (date of access: 15.01.2022).] 

Secondly, an offer is irrevocable in the case prescribed by subparagraph (b) of paragraph 2. Revocation of the offer is infeasible if the offeree reasonably relies on the offer to be irrevocable and acted in this reliance, i. e. only reasonable acts deserve to be protected[footnoteRef:59]. For example, company A sends an e-mail offering carton boards at a certain price to company B (a potential buyer). Company B calculates manufacturing costs to produce boxes based on the terms provided in the offer and offers these boxes to company C. After the acceptance by company C, A revokes his offer to B. But despite the revocation, B accepts A’s offer as it was reasonable for B to rely that the offer made by A is irrevocable because A’s offer is connected to the fulfilment of an obligation on the offeree’s side[footnoteRef:60].  [59:  Ibid.]  [60:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 54. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1. (Date of access: 06.01.2022).] 

Article 17 of the CISG considers termination of the offer, even if it is irrevocable. The offer (both revocable and irrevocable) ceases to be in force when a rejection reaches an offeror[footnoteRef:61]. The rejection of the offer may be either express or implicit[footnoteRef:62]. As soon as the offeror has received a rejection, he is free to enter into a contract with someone else notwithstanding the offeree changing his mind[footnoteRef:63].  [61:  Brunner C., Gottlieb B. Commentary on the UN Sales Law (CISG) [Electronic resource]: Kluwer Law International B. V., The Netherlands 2019. – P. 136. - Available at: https://www.google.ru/books/edition/Commentary_on_the_UN_Sales_Law_CISG/7yusDwAAQBAJ?hl=ru&amp;gbpv=1. (Date of access: 06.01.2022).]  [62:  Brunner C., Gottlieb B. Commentary on the UN Sales Law (CISG) [Electronic resource]: Kluwer Law International B. V., The Netherlands 2019. – P. 137. - Available at: https://www.google.ru/books/edition/Commentary_on_the_UN_Sales_Law_CISG/7yusDwAAQBAJ?hl=ru&amp;gbpv=1. (Date of access: 06.01.2022).]  [63:  Ibid.] 

c. [bookmark: _Toc134968808]Acceptance and its time limit
Acceptance is the second essential element in the contract formation process. It may be expressed by a statement or other conduct indicating the offeree’s assent (Article 18(1)[footnoteRef:64]. According to Article 18(1)[footnoteRef:65], silence or inactivity does not have a legal effect on the contract conclusion. The establishment of the substantial existence of the acceptance should be held in connection with the Article 8[footnoteRef:66] stating interpretative criteria to be used (i.e. one should consider all the circumstances). Furthermore, stating in the offer that if the offeree stays silent, it indicates his assent, will not help the offeror to abrogate this rule[footnoteRef:67]. However, under Article 9(1), parties are bound by silence or inactivity if such practices are established between themselves or have been agreed on (e.g. case CVBA L. v. E.G. BV[footnoteRef:68]). [64:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 18. – P. 6. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).]  [65:  Ibid. ]  [66:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 8. – P. 3. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).]  [67:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 58. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1. (Date of access: 08.02.2022).]  [68:  Case No A/01/00392 [Electronic resource]: Rechtbank van Koophandel [Commercial Court], Belgium, 19 March 2003. - Available at: https://iicl.law.pace.edu/cisg/case/belgium-march-19-2003-rechtbank-van-koophandel-district-court-cvba-l-v-eg-bv-translation (date of access: 07.02.2022).] 

An indication of assent by the offeree can be made by a statement (written or oral) or by conduct[footnoteRef:69]. The following acts have been recognized to provide a legal effect (contract conclusion): payment of the Invoice[footnoteRef:70]; delivering the goods within the prescribed period by the seller[footnoteRef:71]; drawing a pro forma invoice[footnoteRef:72]; submission of written invoices and packing lists[footnoteRef:73]; sealing the purchase order and sending it back to the offeror[footnoteRef:74]; transaction of payment for the goods by the offeree[footnoteRef:75] [69:  Felemegas J. An International Approach to the Interpretation of the United Nations Convention on Contracts for the International Sale of Goods (1980) as Uniform Sales Law. – Sydney: Cambridge University Press, 2013. – P. 102.]  [70:  Case No 160136 / HA ZA 06-826 [Electronic resource]: Rechtbank Breda, Netherlands, 27 February 2008. - Available at: http://www.unilex.info/cisg/case/1339 (date of access: 07.02.2022).]  [71:  Case No 07/03098 [Electronic resource]: Court of Appeal (Cour d'appel), Rennes, France, 27 May 2008. - Available at: https://iicl.law.pace.edu/cisg/case/france-ca-aix-en-provence-ca-cour-dappel-appeal-court-5 (date of access: 07.02.2022).]  [72:  Case No 23 Cb/211/2005 [Electronic resource]: Krajsky Sud [Regional Court], Nitra, Slovak Republic, 27 February 2006. - Available at: https://iicl.law.pace.edu/cisg/case/slovak-republic-february-27-2006-krajsky-sud-regional-court-l-k-srl-v-n-sro-translation (date of access: 07.02.2022).]  [73:  Case No 06-22608-CIV [Electronic resource]: United States District Court for the Southern District of Florida, 19 May 2008. - Available at: https://iicl.law.pace.edu/cisg/case/united-states-may-19-2008-district-court-zhejiang-shaoxing-yongli-printing-and-dyeing-co (date of access: 07.02.2022).]  [74:  Case No CISG/2005/04 [Electronic resource]: China International Economic and Trade Arbitration Commission (CIETAC), China, 9 November 2005. - Available at: https://iicl.law.pace.edu/cisg/case/china-november-9-2005-translation-available-0 (date of access: 07.02.2022).]  [75:  Case No 439/10 [Electronic resource]: Audiencias Provinciales (Court of Appeal]), Murcia, Spain, 15 July 2010. - Available at: https://iicl.law.pace.edu/cisg/case/spain-audiencias-provinciales-19 (date of access: 07.02.2022).] 

Article 18(2)[footnoteRef:76] sets the ‘receipt’ principle for the acceptance to be effective, i.e. when the offeree’s assent indication reaches the offeror. If the acceptance does not reach the offeror within the time he has fixed (e. g. ‘not later than February 28’) or a reasonable period, there is no contract concluded as the acceptance is to be considered ineffective. The acceptance ‘reaches’ the offeror under the ‘receipt’ principle[footnoteRef:77], i.e. immediately via oral communication means or delivered personally to the offeror (if any other means than orally), to his place of business, mailing address or if no such place, to his habitual residence. As soon as the acceptance reaches the offeror, a contract is concluded[footnoteRef:78]. The receipt principle allows a party to preserve its rights in case of another party’s non-performance due to loss, mistake, or delay in transmission. Dispatch principle would not be fair in such cases as it places the risk on the former.  [76:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 18. – P. 6. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).]  [77:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 24. – P. 7. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).]  [78:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 23. – P. 7. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).] 

Article 18(3)[footnoteRef:79] considers an acceptance to be effective at the moment of performing an act by the offeree indicating his assent as a result of the established practices between parties or by the offer. For example, the court found the following acts an effective acceptance: taking delivery of goods[footnoteRef:80]; providing requested goods to the purchaser[footnoteRef:81]; use of the delivered material[footnoteRef:82]. Providing notice of performing an act indicating the offeree’s assent is not necessary under the circumstances[footnoteRef:83]. [79:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 18. – P. 6. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).]  [80:  Case No VAS-9900/10 [Electronic resource]: High Arbitration Court (Vysshi Arbitrazhnyi Sud Rossyiskoi Federatsii), Russian Federation, 2 November 2010. - Available at: https://iicl.law.pace.edu/cisg/case/vysshi-arbitrazhnyi-sud-rossyiskoi-federatsii-high-arbitration-court-or-presidium-supreme (date of access: 08.02.2022).]  [81:  Case No 32 Odo 725/2004 [Electronic resource]: Supreme Court, Czech Republic, 29 March 2006. - Available at: https://iicl.law.pace.edu/cisg/case/czech-republic-march-29-2006-supreme-court-translation-available (date of access: 08.02.2022).]  [82:  Case No 1 Ob 215/12t [Electronic resource]: Oberster Gerichtshof (Supreme Court), Austria, 13 December 2012. – P. 1. - Available at: https://cisg-online.org/files/cases/8353/abstractsFile/2438_36283648.pdf (date of access: 08.02.2022).]  [83:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – P. 95. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg (date of access: 15.01.2022).] 

Regarding the deadline for acceptance, parties should conform to Article 20[footnoteRef:84] of the Convention. It concerns a distinction between instantaneous (telephone, telex, etc.) and non-instantaneous (telegram, letter, etc.) means of communication. A period fixed by the first type of communication means begins to run from the moment when the offer reaches the offeree. If the offeror has fixed a period in a letter or a telegram, the starting point is the moment of handing a telegram for dispatch or the date shown on the letter[footnoteRef:85]. If there is no such date, the date on the envelope sets the starting point. Article 20(2)[footnoteRef:86] deals with the effect of official holidays or non-business days when calculating the time available for acceptance. The rule is that official holidays and non-business days are included in calculating a period[footnoteRef:87]. However, if a notice of acceptance fails to be delivered to the offeror on the last day of the period which is also an official holiday or a non-business day, the Convention grant an extension of the period until the first business day[footnoteRef:88]. [84:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 20. – P. 7. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).]  [85:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 65. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1. (Date of access: 08.02.2022).]  [86:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 20. – P. 7. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).]  [87:  Felemegas J. An International Approach to the Interpretation of the United Nations Convention on Contracts for the International Sale of Goods (1980) as Uniform Sales Law. – Sydney: Cambridge University Press, 2013. – P. 111.]  [88:  Felemegas J. An International Approach to the Interpretation of the United Nations Convention on Contracts for the International Sale of Goods (1980) as Uniform Sales Law. – Sydney: Cambridge University Press, 2013. – P. 110.] 

Article 21[footnoteRef:89] of the Convention relates to late acceptance, i.e. acceptance which arrived after the efflux of time available for indication of assent had taken place. However, if the conditions set out in paragraphs 1 and 2 of the provision are satisfied, late acceptance is effective. Paragraph 1 provides that a late acceptance is effective if the offeror notifies the offeree or dispatches a notice to that effect. The contract is concluded then at the moment when the late acceptance reaches the offeree[footnoteRef:90]. Paragraph 2 makes a distinction between when the acceptance is sent late by the offeree and when the breach of the settled time limit is caused by delays in its transmission[footnoteRef:91]. In the latter case, the late indication of assent is effective unless the offeror orally or via notice informs the offeree that the offer has lapsed[footnoteRef:92]. [89:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 21. – P. 7. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).]  [90:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – P. 103. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg (date of access: 15.01.2022).]  [91:  Felemegas J. An International Approach to the Interpretation of the United Nations Convention on Contracts for the International Sale of Goods (1980) as Uniform Sales Law. – Sydney: Cambridge University Press, 2013. – P. 113.]  [92:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 65. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 08.02.2022).] 

Following Article 22[footnoteRef:93], an offeree has a right to withdraw his acceptance before or at the moment when the acceptance would have become effective, i.e. reaches the offeror. [93:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 22. – P. 7. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).] 

d. [bookmark: _Toc134968809]Counter-offer as a rejection of an offer
Article 19 of the CISG concerns the acceptance which does not match the offer, i.e. it is not a ‘mirror image’ of the offer[footnoteRef:94]. A reply to an offer that indicates the assent but contains any modification (e.g. additions, limitations) is to be considered as a rejection of the offer[footnoteRef:95]. Such a reply constitutes a counter-offer. For instance, the seller’s offer states the goods are to be sold to the customer for 100 euros. The customer accepts the offer provided that the goods are at the price of 50 euros. As the customer’s statement of ‘assent’ does not meet the terms of the original offer, therefore it rejects the seller’s offer and constitutes the customer’s counter-offer. [94:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 60. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1. (Date of access: 08.02.2022).]  [95:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 19. – P. 6. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).] 

Article 19(3)[footnoteRef:96] provides for material modifications, e. g. terms related to the price, payment, quality and quantity of the goods, delivery conditions (place, time), settlement of disputes and scope of liability. Due to a pretty broad definition of «materiality», the list is non-exhaustive[footnoteRef:97]. Some CISG commentators[footnoteRef:98] get into the discussion of whether any modifications do not alter the offer significantly, i.e. ‘immaterial’ modifications[footnoteRef:99]. Other scholars[footnoteRef:100] of a more progressive international approach state the rule to be merely establishing a rebuttable presumption of materiality. The latter advocated the flexible application of Article 19 which has found favour in some courts. [96:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 219. – P. 6. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).]  [97:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – P. 99. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg (date of access: 15.01.2022).]  [98:  Fritz E., Dietrich M. International Sales Law: United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: Commentary, Oceana Publications. – P. 69. – Available at: https://iicl.law.pace.edu/sites/default/files/bibliography/fritz_enderlein_dietrich_maskow.pdf (date of access: 15.01.2022).]  [99:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 61. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 08.02.2022).]  [100:  Viscasillas M. The Formation of Contracts & the Principles of European Contract Law [Electronic resource]: Pace International Law Review, 2001. – Vol. 13, Issue 2. – P. 25. – Available at: https://digitalcommons.pace.edu/cgi/viewcontent.cgi?article=1215&context=pilr (date of access: 08.02.2022).] 

Article 19(2)[footnoteRef:101] provides an exception to paragraph 1. A reply which includes immaterial modifications constitutes an offer unless the offeror informs the offeree without undue delay about his objection. The following examples of immaterial modifications were recognized by courts: a later-payment interest provision and a quantity discrepancy provision[footnoteRef:102]; an increment of the quantity of the goods[footnoteRef:103].The differentiation between ‘material’ and ‘immaterial’ modifications depends on the case and its unique circumstances. [101:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 19. – P. 6. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.02.2022).]  [102:  Case 15 C 02207 [Electronic resource]: U.S. District Court for the Northern District of Illinois, USA, 07 September 2019. – P. 10. - Available at: https://cisg-online.org/files/cases/11454/fullTextFile/4541_28350041.pdf (date of access: 08.02.2022).]  [103:  Case 1511 [Electronic resource]: Cour de cassation, France, 27 May 2014. – P. 2. - Available at: https://documents-dds-ny.un.org/doc/UNDOC/GEN/V15/069/12/PDF/V1506912.pdf?OpenElement (date of access: 08.02.2022).] 

Another issue presented by Article 19 is a ‘battle of the forms’[footnoteRef:104]. This derives from the point that parties often tend to incorporate their standard contract terms prepared in advance for general use[footnoteRef:105]. But they do not always address expressly the issue when negotiating. Thus, when they begin to perform, two sets of terms might occur. In case of such a conflict, one should first cement whether a binding contract exists. If a contract has been concluded, the next step is to determine the terms of the deal[footnoteRef:106]. [104:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 62. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 08.02.2022).]  [105:  Schlechtriem P., Butler P. UN Law on International Sales: The UN Convention on the International Sale of Goods. – Berlin: Springer-Verlag, 2009. – P. 82.]  [106:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 63. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 08.02.2022).] 

Regardless of the approach chosen by the court, Article 19 should not be interpreted on a standalone basis. For instance, a reply entailing an additional term (even relates to a «material» point under paragraph 3) but only fits under Article 9 should not be considered a material addition. In the situations like this, Article 19 has the form of a formalistic approach and is in favour of the party, who proposes the standard document last.[footnoteRef:107] [107:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 64. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 08.02.2022).] 

Different to the ‘last shot’ approach which might be implemented to solve a ‘battle of forms’ is the ‘knock-out’, i.e. take out terms in question proposed by both parties and substitute them with the CISG default solution[footnoteRef:108]. The ‘knock-out’ approach is more efficient and fairer as it satisfies the general principle of party autonomy especially when parties have referred to their standard terms several times. As evidenced by their negotiations, parties did not want the contract to fail due to the ‘battle of forms’. Furthermore, it allows parties to divert from Article 19, i.e. parties can conclude a legally binding contract although they have not reached an agreement on the standard terms. [108:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 65. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 08.02.2022).] 

To conclude, offer and acceptance are two substantive parts of the contract formation process which are governed by Articles 14 to 17 and 18 to 22 accordingly and have their requirements. Thus, the offer should be made to one or more specific persons, indicate the will of the offeror to be bound in case of acceptance and be sufficiently definite. Meanwhile, acceptance should be a «mirror image» of the initial offer otherwise it will be considered as a rejection of the initial offer and a counter-offer instead. Both acceptance and offer become effective upon the receipt principle. The offeror has the right to revoke the offer if the revocation reaches the offeree before the latter has dispatched the acceptance. However, the offer is irrevocable if it contains a time limit for the acceptance; it is indicated to be irrevocable or it is reasonable for the offeree to rely on the fact that the offer is irrevocable. Both revocable and irrevocable offers are terminated when the offeree’s rejection reaches the offeror. The offeree has a right to withdraw his acceptance before or at the same time as it reaches the offeror. 

[bookmark: _Toc134968810][bookmark: _Hlk128687990]1.2 CISG application limit in the settlement of disputes in case of Russian Federation, the Republic of Serbia, the Republic of Cuba and Syrian Arab Republic

a. [bookmark: _Toc134968811]Application of the CISG in courts of Russia, Serbia, Syria and Cuba
The International Commercial Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation (the ICAC at the RF CCI) has accumulated a significant practice of applying the CISG[footnoteRef:109].  [109:  Вилкова Н. Г. Современные проблемы унификации норм международного частного права [Электронный ресурс] // Юридический вестник. – 2021. – № 4(8). – С. 35. – Режим доступа: https://www.elibrary.ru/download/elibrary_48612914_33035256.pdf (дата обращения: 16.04.2023).] 

Meanwhile, Serbian courts have less extensive practice applying the CISG and mostly apply the Serbian Law of Obligations even if all the conditions for the application of the CISG are met[footnoteRef:110]. This is because they determine the applicable law under the rules of private international law that particularly lead them to the application of Serbian substantive law[footnoteRef:111]. In most cases, courts of first instance do not apply CISG at all[footnoteRef:112]. For instance, the first instance court in the case between the buyer from Serbia and the seller from the other contracting state applied Serbian substantive law and not the CISG. The request for appeal based on the application of improper law was submitted. The High Commercial Court found the request for appeal grounded and held accordingly that the CISG had to be applied in the case at hand since both parties are from the CISG Contracting States and the CISG takes precedence over the domestic legislation, according to the pertinent provisions of the Constitutional Charter[footnoteRef:113]. However, before the previous case, the High Commercial Court took the opposite decision and did not apply the CISG based on the fact that by choosing the court in Serbia parties implicitly indicated their intention to have their contract governed by Serbian law, i.e. the Law of Obligations[footnoteRef:114]. It is worth noting that the application of the Law of Obligations to the contract in cases when the seller is a foreign company and the buyer a domestic legal person, and both parties are from CISG Contracting States, is wrong. It contradicts to the principles of direct application set in Article 1 of the CISG. Thus, case law demonstrates that the Serbian courts are not very familiar with the CISG application even in cases of direct application. [110:  Perociv J., Tomic L. Implementation of international standards in Serbian contract law: An overview of solutions offered by the future Civil Code of Serbia [Electronic resource] // Ekonomika Preduzeca, 2015. – P. 5. – Available at: https://tsg.rs/wp-content/uploads/2015/11/Ekonomika-preduzeca-7-8-2015_Cut.pdf (date of access 18.12.2022).]  [111:  Ibid.]  [112:  Ibid.]  [113:  Case XVIII Pz. 9326/2005 [Electronic resource]: High Commercial Court [Second Instance Court], the Republic of Serbia, 7 February 2006. - Available at: https://iicl.law.pace.edu/cisg/case/serbia-february-7-2006-high-commercial-court-second-instance-court-translation-available (date of access: 08.03.2022).]  [114:  Perociv J., Tomic L. Implementation of international standards in Serbian contract law: An overview of solutions offered by the future Civil Code of Serbia [Electronic resource] // Ekonomika Preduzeca, 2015. – P. 6. – Available at: https://tsg.rs/wp-content/uploads/2015/11/Ekonomika-preduzeca-7-8-2015_Cut.pdf (date of access 18.12.2022).] 

Syrian practice of applying the CISG is even less extensive than the Serbian one. Although Syria was one of the first contracting states to the Convention, the CISG is not a commonly used instrument to govern disputes. Researchers state international agreements ratified by the nation to have a higher status than laws in the Syrian legal system[footnoteRef:115]. Moreover, scholarly writings and court decisions on the Convention are extremely scarce[footnoteRef:116]. The obstacles that prevent courts from applying the CISG are as follows:  [115:  Ferrari F. The CISG and Its Impact on National Legal Systems [Electronic resource]: Sellier.european law publishers, Munich, 2009. – P. 313. – Available at: https://www.google.ru/books/edition/The_CISG_and_its_Impact_on_National_Lega/1KeFufzTACAC?hl=ru&gbpv=0 (date of access: 18.12.2022).]  [116:  El-Saghir H. The interpretation of the CISG in the Arab World [Electronic resource] // The CISG Methodology. – Sellier.european law publisers, Munich, 2009. – P. 359-360. Available at: https://www.google.ru/books/edition/CISG_Methodology/LQtxs2NbipkC?hl=ru&gbpv=1 (date of access: 18.12.2022).] 

· Errors in the Arabic version of the CISG, e. g. in the French version the word ‘establishment’ is used in Article 1 of the CISG implementing ‘physical approach’, while English and Arabic versions use the term ‘place of business’. ‘Establishment’ in French is argued to be more accurate since the CISG is concerned with physical location of the business of the parties[footnoteRef:117]. Such discrepancies make judges from different countries attach different meanings when interpreting the CISG. This in turn impedes the main purpose of the CISG, i.e. to provide a uniform regime for contracts for the international sales of goods.[footnoteRef:118] [117:  El-Saghir H. The interpretation of the CISG in the Arab World [Electronic resource] // The CISG Methodology. – Sellier.european law publisers, Munich, 2009. – P. 359-360. Available at: https://www.google.ru/books/edition/CISG_Methodology/LQtxs2NbipkC?hl=ru&gbpv=1 (date of access: 18.12.2022).]  [118:  Lando O. Preface [Electronic resource] // The CISG Methodology. – Sellier.european law publisers, Munich, 2009. – P. 1. Available at: https://www.google.ru/books/edition/CISG_Methodology/LQtxs2NbipkC?hl=ru&gbpv=1 (date of access: 18.12.2022).] 

· Tension between the CISG and Shariah, e. g. Art. 78 which provides for interest contravenes the principles of Islamic States since interest is forbidden in their jurisdictions.[footnoteRef:119] [119:  DiMatteo L. International Sales Law: A Global Challenge [Electronic Resource]: Cambridge University Press, New York, 2014. – P. 512. – Available at: https://eds.p.ebscohost.com/eds/ebookviewer/ebook?sid=03a5b012-92bc-4881-b3a2-c1540557fb76%40redis&ppid=pp_512&vid=1&format=EB (date of access: 18.12.2022).] 

There are almost no published CISG judicial decisions in Syria[footnoteRef:120]. However, there is still a known court practice of application of the CISG involving parties to the Contract domiciled in Syria[footnoteRef:121]. In this case, the court underlined that the national law is a subsidiary law of the contract and should be applied only when the CISG is to be considered not to settle the issue[footnoteRef:122]. [120:  El-Saghir H. The interpretation of the CISG in the Arab World [Electronic resource] // The CISG Methodology. – Sellier.european law publishers, Munich, 2009. – P. 359-360. Available at: https://www.google.ru/books/edition/CISG_Methodology/LQtxs2NbipkC?hl=ru&gbpv=1 (date of access: 18.12.2022).]  [121:  Case 6653/1993 [Electronic resource]: ICC Court of Arbitration, Paris, France, 1993. - Available at: http://www.unilex.info/cisg/case/36 (date of access: 18.12.2022).]  [122:  Ibid.] 

As relates to the Cuban practice of CISG application, the Convention is a part of Cuban law, therefore it applies automatically whenever the choice of law calls for Cuban law[footnoteRef:123]. The same is evidenced by the ETECSA v. Republic Bank case[footnoteRef:124]. Furthermore, the court practice evidences that CISG prevails over the national legislation[footnoteRef:125]. Courts should resort to national law only if the issue to be solved is not addressed by the CISG[footnoteRef:126]. [123:  Lee P. Lessons from Cuba: Case Commentary on Exemption from Damages and the Right to Interest under the CISG / Journal of International Arbitration. – 2016. – Vol. 33, Issue 3. – P.291.]  [124:  Case 97-0150 [Electronic resource]: Tribunal Supremo Popular (Sala de lo Economico), Cuba, 2008. - Available at: https://iicl.law.pace.edu/cisg/case/cuba-june-16-2008-tribunal-supremo-popular-sala-de-lo-economico-istatel-telecom-v-etecsa (date of access: 18.12.2022).]  [125:  Case Nelson Servizi S.r.l. v. Empresa RC Comercial [Electronic resource]: Tribunal Supremo Popular (Sala de lo Economico), Cuba, 2009. - Available at: https://iicl.law.pace.edu/cisg/case/cuba-april-2009-tribunal-supremo-popular-sala-de-lo-economico-nelson-servizi-srl-v-empresa (date of access: 18.12.2022).]  [126:  Case 19/2013 [Electronic resource]: Corte Cubana de Arbitraje Comercial Internacional [Cuban Court of International Commercial Arbitration], Cuba, 2013. - Available at: https://iicl.law.pace.edu/cisg/case/cuba-september-30-2013-technical-supply-company-emiat-v-asturiana-spanish-society-flight (date of access: 18.12.2022).] 

The decisions provided by courts of Russia, Serbia, Syria and Cuba constitute the use of general principles which formed the basis of CISG. In most cases, parties’ autonomy, good faith in international sales, the rationality of the parties, etc.
b. [bookmark: _Toc134968812]The role of the CISG in the legal systems of sanctioned countries
The CISG is an international convention signed by 95 states (including the Russian Federation, the Republic of Serbia, the Syrian Arab Republic and the Republic of Cuba) as of December 2022[footnoteRef:127]. Being an important source of contract law, it governs in a uniform way issues related to international sales of goods. Since the Russian Federation and the Republic of Serbia ratified the convention, it is a part of their legal systems (Article 15 of the Constitution of the Russian Federation[footnoteRef:128] and Article 16 of the Constitution of the Republic of Serbia[footnoteRef:129]). Private international law considers that if any international treaty is included in the legal system of a particular country, the treaty has autonomy within that system[footnoteRef:130]. The practical value of this principle is defining the law sources applicable to the contract for the international sales of goods by the convention itself[footnoteRef:131].  [127:  Status: United Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980) (CISG) [Electronic resource] // UNCITRAL official site. – Available at: https://uncitral.un.org/en/texts/salegoods/conventions/sale_of_goods/cisg/status (date of access: 18.12.2022).]  [128:  Конституция Российской Федерации: принята всенародным голосованием 12.12.1993 с изменениями, одобренными в ходе общероссийского голосования 01.07.2020 [Электронный ресурс] // КонсультантПлюс: справ. правовая система. – Ст. 15. – Режим доступа: http://www.consultant.ru/document/cons_doc_LAW_28399/54dd4e1f61e0b8fa47bff695f0c08b192a95f7a3/ (дата обращения: 18.12.2022).]  [129:  Constitution of The Republic of Serbia [Electronic resource]: «Official Gazette of the RS» no. 98/2006. - Art. 16. – P. 3. – Available at: https://www.ilo.org/dyn/natlex/docs/ELECTRONIC/74694/119555/F838981147/SRB74694%20Eng.pdf (date of access:18.12.2022).]  [130:  Perociv J., Tomic L. Implementation of international standards in Serbian contract law: An overview of solutions offered by the future Civil Code of Serbia [Electronic resource] // Ekonomika Preduzeca, 2015. – P. 2. – Available at: https://tsg.rs/wp-content/uploads/2015/11/Ekonomika-preduzeca-7-8-2015_Cut.pdf (date of access 18.12.2022).]  [131:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 7. – P. 3. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 08.03.2022).] 

The national law has a subsidiary application role, i. e. to the extent that the issue is not expressly addressed in the Convention and only when it is not possible to be solved based on the general principles of the Convention. A similar view is supported by the Serbian court[footnoteRef:132]. Consideration of whether the Convention addressed the issue is necessary on a case-by-case basis. As long as the issue is addressed, referring to the national law is possible only in conformity with the law applicable under the rules of private international law. For instance, in the case between the Estonian organization (buyer, claimant) and Kazakh organization (seller), the tribunal held that the issue not regulated by the CISG should be governed by the general principles on which it is based and subsidiary by the applicable law, i. e. the Russian law[footnoteRef:133]. [132:  Case T-9/07 [Electronic resource]: Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, 23 January 2008. - Available at: https://iicl.law.pace.edu/cisg/case/23-january-2008-foreign-trade-court-arbitration-attached-serbian-chamber-commerce (date of access 18.12.2022).]  [133:  Практика Международного коммерческого арбитражного суда при ТПП РФ за 2007-2008 гг. / Сост. М.Г. Розенберг. - М.: Статут, 2010. – С. 81.] 

Doctrine[footnoteRef:134] and case law[footnoteRef:135] demonstrate that the CISG is needed to be interpreted autonomously, i.e. the application of both national law and CISG is not acceptable[footnoteRef:136]. However, Serbian practice provides for several cases[footnoteRef:137] when arbitrators cited both the CISG and Serbian Law on Contracts and Torts to support their decision. For instance, in the case on the subject of selling trolleybuses by a Russian seller to a Serbian buyer, the Tribunal applied the rule contained in Article 74 of the CISG and Article 266 paragraph 1 of the LCT when deciding on the issue of damages for breach of the Contract[footnoteRef:138]. [134:  Pavic V., Djordjevic M. Application of the CISG Before the Foreign Trade Court of Arbitration at the Serbian Chamber of Commerce - Looking Back at the Latest 100 Cases [Electronic resource] // Journal of law and commerce, 2009. - Vol. 28, Issue 1. – P. 28. – Available at: https://www.researchgate.net/publication/228173938_Application_of_the_CISG_Before_the_Foreign_Trade_Court_of_Arbitration_at_the_Serbian_Chamber_of_Commerce_-_Looking_Back_at_the_Latest_100_Cases (date of access: 18.12.2022).]  [135:  1. Case 1 U 280/96 [Electronic resource]: Oberlandesgericht [Court of Appeal], Germany, 25 June 1997. - Available at: https://iicl.law.pace.edu/cisg/case/germany-oberlandesgericht-hamburg-oberlandesgericht-olg-provincial-court-appeal-german-141 (date of access: 18.12.2022).
2. Case VIII ZR 51/95 [Electronic resource]: Bundesgerichtshof [Federal Supreme Court], Germany, 3 April 1996. - Available at: https://iicl.law.pace.edu/cisg/case/germany-bger-bundesgerichtshof-federal-supreme-court-german-case-citations-do-not-identi-5 (date of access: 18.12.2022).]  [136:  Розенберг М. Г. Практика МКАС при ТПП РФ по вопросам применения Венской Конвенции: доклад на Конференции в Торгово-Промышленной Палате Российской Федерации // Международный коммерческий арбитраж. - 2006. - №3. С. - 15.]  [137:  Pavic V., Djordjevic M. Application of the CISG Before the Foreign Trade Court of Arbitration at the Serbian Chamber of Commerce - Looking Back at the Latest 100 Cases [Electronic resource] // Journal of law and commerce, 2009. - Vol. 28, Issue 1. – P. 28. – Available at: https://www.researchgate.net/publication/228173938_Application_of_the_CISG_Before_the_Foreign_Trade_Court_of_Arbitration_at_the_Serbian_Chamber_of_Commerce_-_Looking_Back_at_the_Latest_100_Cases (date of access: 18.12.2022).]  [138:  Case T-22/05 [Electronic resource]: Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, 30 October 2006. - Available at: https://iicl.law.pace.edu/cisg/case/30-october-2006-foreign-trade-court-arbitration-attached-serbian-chamber-commerce (date of access: 18.12.2022).] 

Furthermore, article 90 of the Convention provides that, if any international agreement which has already been or may be entered contains provisions on matters governed by the CISG, the rules of such other international agreement prevail over the rules of the Convention provided that the parties have their places of business in States parties to such agreement. It is of great practical importance for the Russian Federation, as it has some international treaties which concern the same issues as CISG[footnoteRef:139], e. g. General Conditions for the Supply of Goods between Organizations of the Member States of the Commonwealth of Independent States[footnoteRef:140], General Terms of Sale between the USSR and the People’s Republic of China. In the case between the claimant from the Russian Federation and the respondent from the People’s Republic of China the arbitral tribunal held that relations between parties are to be regulated by the General Terms of Sale between the USSR and the PRC [People's Republic of China] as it has a priority over the provisions of the CISG[footnoteRef:141]. [139:  Асосков А. В. Венская Конвенция ООН 1980 года о договорах международной купли-продажи товаров: постатейный комментарий к положениям, определяющим сферу ее применения [Электронный ресурс]: М: Инфотропик Медиа, 2013. – С. 169-176. - Режим доступа: https://proxy.library.spbu.ru:5538/book/58135#195 (дата обращения: 08.03.2022).]  [140:  Соглашение об общих условиях поставок товаров между организациями государств – участников Содружества Независимых Государств [Электронный ресурс] // Единый реестр правовых актов и других документов Содружества Независимых Государств. – Режим доступа: http://cis.minsk.by/reestr/ru/index.html#reestr/view/text?doc=68 (дата обращения: 11.03.2022).]  [141:  Case 1 66/2004 [Electronic resource]: The International Commercial Arbitration Court at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 24 January 2005. - Available at: https://iicl.law.pace.edu/cisg/case/russian-federation-january-24-2005-translation-available (date of access: 08.03.2022).] 

c. [bookmark: _Hlk99306211][bookmark: _Toc134968813] Gap-filling role of the CISG
Many CISG provisions constitute a compromise. Art. 14[footnoteRef:142] prescribes obligatory requirements for an offer and states that it is only valid complying with these requirements (one of which is an indication of the price in the offer). However, Art. 55[footnoteRef:143] is an exception to this rule stating that in case of a valid contract conclusion without price indication, the discretionary price determination rule applies. As the case may be, pointing out whether a contract has been validly formed is important. As this issue has been resolved neither by the principles of the Convention nor by the CISG itself, referring to the national law is necessary in this case[footnoteRef:144]. In the practice of the ICAC, the problem has arisen repeatedly. Article 424 of the Civil Code of the Russian Federation provides a mechanism for determining the price in case there is no price agreement between the parties. Thus, the Civil Code of the Russian Federation allows considering the contract concluded without addressing price. When choosing which provision is to be applied, ICAC acts on the premise that if a contract conclusion is possible without specifying the price, then the case should be solved under Art. 55 of the CISG. For example, in the case between a Russian seller (claimant) and a Ukrainian buyer, the ICAC first determined contract validity following the applicable law (Russian law, Art. 424 of the Civil Code) and then solved the dispute based on the price calculation rule provided by Art. 55[footnoteRef:145]. [142:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 14. – P. 5. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 12.03.2022).]  [143:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 55. – P. 17. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 12.03.2022).]  [144:  Комаров А. С. Восполнение пробелов Венской Конвенции при разрешении споров // Международный коммерческий арбитраж. - 2006. - №3. - С. 12.]  [145:  Case 185/2000 [Electronic resource]: The International Commercial Arbitration Court at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 30 May 2001. - Available at: https://iicl.law.pace.edu/cisg/case/russian-federation-may-30-2001-translation-available (date of access: 12.03.2022).] 

However, the issue of contract validity is settled neither by the CISG nor by its principles, and in the event of a dispute as to whether a contract is concluded, recourse has to be had to national law. This fact has been rightfully emphasized in some Serbian arbitral awards[footnoteRef:146]. Under Russian law, if one of the parties has expressed a wish to settle or agree on any matter, the contract is considered to be concluded only if such consent is achieved[footnoteRef:147]. That is, the essential terms of the contract include all those issues, where it is expressly stated that it is subject to further agreement. Several ICAC decisions are resolved in the same way. But if one or both parties expressed their will to agree on the price in the future, then it is necessary to resort to Article. 432 of the Civil Code of the Russian Federation[footnoteRef:148]. In the case between an Austrian buyer (claimant) and a Ukrainian seller, the ICAC rejected the gap-filling role of the Art. 55 as the parties agreed to fix a price ten days before the beginning of the new year but failed to do so[footnoteRef:149]. In the latter case, there is no contract conclusion. [146:  1. Case T-4/05 [Electronic resource]: Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, 15 July 2008. - Available at: https://iicl.law.pace.edu/cisg/case/foreign-trade-court-arbitration-attached-serbian-chamber-commerce-21 (date of access: 18.12.2022).
2. Case T-10/09 [Electronic resource]: Foreign Trade Court of Arbitration attached to the Serbian Chamber of Commerce, Serbia, 31 May 2010. - Available at https://iicl.law.pace.edu/cisg/case/serbia-may-31-2010 (date of access: 18.12.2022).]  [147:  Гражданский кодекс Российской Федерации (часть первая) от 30.11.1994 № 51-ФЗ (ред. от 25.02.2022) [Электронный ресурс] // КонсультантПлюс : справ. правовая система. – Ст. 432. – Режим доступа: http://www.consultant.ru/document/cons_doc_LAW_5142/552d510a09afc188d577c52bd8a94f2a5681a1ec/ (дата обращения: 12.03.2022).]  [148:  Стригунова Д. П. Правовое регулирование международных коммерческих договоров [Электронный ресурс]: монография. 2 т. – М.: Юстицинформ, 2017. – С. 125-131. - Режим доступа: https://proxy.library.spbu.ru:5538/book/96513#6 (дата обращения: 12.03.2022).]  [149:  Case 309/1993 [Electronic resource]: The International Commercial Arbitration Court at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 3 March 1995. - Available at: https://iicl.law.pace.edu/cisg/case/tribunal-international-commercial-arbitration-russian-federation-chamber-commerce-and-35 (date of access:  12.03.2022).] 

[bookmark: _Toc134968814]d. Contract form under the CISG
Another issue for which the CISG provides a compromise is a contract form. Many countries do not specify requirements for a form of the international goods sale contract, i. e. oral treaties conclusion and proving them by evidence is possible. This rule is set by Art. 11 of the Convention[footnoteRef:150]. But for those states for which a sale contract needs to be concluded and evidenced by writing CISG provides Articles 12 and 96. Article 96[footnoteRef:151] of the Convention allows a State, by ratifying the Convention, to declare that the contract conclusion is obligatory in writing under its national law. In this case, Art. 12 should be applied. Following this provision, if one of the parties has his place of business in a Contracting State which has made a declaration under article 96, any provisions that allow a contract of sales to be made in any form other than writing do not apply[footnoteRef:152]. The Russian Federation is among such states[footnoteRef:153]. [150:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 11. – P. 4. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 12.03.2022).]  [151:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 96. – P. 30. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 12.03.2022).]  [152:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 12. – P. 4. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 12.03.2022).]  [153:  Status: United Nations Convention on Contracts for the International Sale of Goods (Vienna, 1980) (CISG) [Electronic resource] // UNCITRAL official site. – Available at: https://uncitral.un.org/en/texts/salegoods/conventions/sale_of_goods/cisg/status (date of access: 13.03.2022).] 

Any contract modifications should be done in the manner of the contract itself to avoid misapprehension[footnoteRef:154]. In the practice of the ICAC, there are no cases of oral contract conclusion in the Russian Federation. But there are many cases when changes are made to the treaty during negotiations and are not fixed in writing. In the case between a Russian seller (claimant) and a buyer from the United States, the arbitral tribunal acknowledged that the seller does not have an obligation to send to the buyer 1000 samples to be tested before the shipment of the contract goods as such agreement has not been fixed in writing although the buyer claims the term to be agreed orally[footnoteRef:155]. Another case between a Russian seller (claimant) and buyer from Cyprus concerns the alteration of the content of the St. Petersburg amicable agreement is admissible only in written form and cannot be proved solely by the testimony of witnesses[footnoteRef:156]. In the case between the Russian seller and the Japanese buyer (claimant), the ICAC found the exchange of letters by the parties to be an agreement in writing for the avoidance of the contract[footnoteRef:157]. Therethrough, the ICAC practice is that if a contract modification has not been fixed in writing, it is not recognised to exist. [154:  Практика Международного коммерческого арбитражного суда при ТПП РФ за 2007-2008 гг. / Сост. М.Г. Розенберг. - М.: Статут, 2010. – C. 111-126.]  [155:  Case 107/2002 [Electronic resource]: The International Commercial Arbitration Court at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 16 February 2004. - Available at: https://iicl.law.pace.edu/cisg/case/russian-federation-february-16-2004-translation-available (date of access: 13.03.2022).]  [156:  Case 125/2003 [Electronic resource]: The International Commercial Arbitration Court at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 9 June 2004. - Available at: https://iicl.law.pace.edu/cisg/case/russian-federation-june-9-2004-translation-available (date of access: 13.03.2022).]  [157:  Case 11/2009 [Electronic resource]: The International Commercial Arbitration Court at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 30 June 2009. - Available at: https://iicl.law.pace.edu/cisg/case/russian-federation-june-30-2009-translation-available (date of access: 13.03.2022).] 

In conclusion, although Serbia, Syria and Cuba have a scarce number of cases applying the CISG in contrast to extensive Russian practice, courts show remarkable features of methodology and consistency in the law application analysis. Being a part of the Russian, Serbian and Cuban law systems, the CISG should be applied on a case-by-case basis and determine whether the issue in the case is addressed by the CISG itself. The legal science society also confirms that CISG should prevail over the Syrian domestic legislation if the criteria for its application are met. However, in the case of Syria, CISG is not so commonly used due to mistranslation into Arabic and contradiction to Sharia on some issues. The international agreement which regulates the same issue as the CISG does prevail over the Convention. The CISG provide a compromise for two important issues, i. e. open-price contracts and the form of the contract. However, neither CISG nor its principles expand on whether the contract is concluded validly. In such cases, a tribunal should refer to the national legislation. As to the gap-filling role of the CISG, courts concern that as soon as parties had expressed their will to agree on the price later but failed to do it, there is no contract conclusion and therefore the gap-filling role of Article 55 should be rejected. As related to the contract form issue, the Russian Federation made a reservation of Article 96 with Article 12 do not recognise any form of contract conclusion other than writing. Thus, the ICAC practice points to the fact that all the modifications to the contract to exist should be done in the same manner as the contract itself. No reservations are made by Cuba, Syria and Serbia.

[bookmark: _Toc134968815]Chapter 2. Force majeure in the performance of international sales contracts

Nowadays unexpected changes in circumstances are a huge issue for parties to international trade contracts due to a great number of imponderables such as changes in political and economic policies, natural phenomena or social unrest[footnoteRef:158]. These deviations can have a significant impact on the performance of the contract by both the seller and the buyer[footnoteRef:159]. Consequently, every legal system provides for exemption on grounds of impossibility, force majeure and the like[footnoteRef:160]. [158:  Shoarian E., Rahimi F. Sanctions and their effects on contractual obligations: from the perspective of international instruments and Iranian law [Electronic resource]: Nordic Journal of Commercial Law, 2014. – Issue 1. – P. 2. – Available at: https://heinonline.org/HOL/Page?lname=Shoarian&public=false&collection=journals&handle=hein.journals/njcl2014&men_hide=false&men_tab=toc&kind=&page=1 (date of access: 13.03.2022).]  [159:  Hardship under the CISG / CISG Advisory Council Opinion 20 [Electronic resource] // Nordic Journal of Commercial Law, 2021. – Issue 1. – P. 6. – Available at: https://journals.aau.dk/index.php/NJCL/article/view/6542/5667 (date of access: 13.03.2022).]  [160:  Annex 3 CISG AC Opinion No. 20. International and National Statutory provisions dealing with Hardship [Electronic resource]. – P. 1. – Available at: http://cisgac.com/file/repository/Annex_3_Opinion_No_20_International_and_Domestic_Law_provisions_on_Hardship.pdf (date of access: 13.03.2022).] 

However, the CISG does not contain any specific provisions dealing with hardship[footnoteRef:161]. Article 79 relieves a failed-to-perform party only if the breach of contract was triggered by an impediment beyond its control[footnoteRef:162]. Therefore, in recent years after the CISG adoption, a few scholars rejected the application of the Article to cases of hardship[footnoteRef:163]. But the view that Article 79 should be applied to govern the discussed domestic sales law issues such as impossibility, impracticability, and force majeure is commonly supported by modern scholars[footnoteRef:164]. [161:  Hardship under the CISG / CISG Advisory Council Opinion 20 [Electronic resource] // Nordic Journal of Commercial Law, 2021. – Issue 1. – P. 9. – Available at: https://journals.aau.dk/index.php/NJCL/article/view/6542/5667 (date of access: 13.03.2022).]  [162:  Ibid.]  [163:  1. Gilette C., Walt S. The UN Convention on Contracts for the International Sale of Goods. – Cambridge Academ, 2016. – P. 312.
2. Nicholas B. Impracticability and Impossibility in the U.N. Convention on Contracts for the International Sale of Goods // International Sales: the United Nations Convention on Contracts for the International Sales of Goods. – New York: Matthew Bender, 1984. – P. 4-5.]  [164:  1. Flechtner H. The Exemption Provisions of the Sales Convention Including Comments on Hardship Doctrine and the 19 June 2009 Decision of the Belgian Cassation Court [Electronic resource]: Legal Studies Research Paper Series, Pittsburgh, 2011. – P. 6. – Available at: https://deliverypdf.ssrn.com/delivery.php?ID=519021121111026083030088087089002026004062027018026066117023103007113118075091077067043099051062060010113071001095028089108126039071017081004071096071099118014088024060040103025071093126024083019118001069011013011105072127005002064108003104109065090&EXT=pdf&INDEX=TRUE https://journals.aau.dk/index.php/NJCL/article/view/6542/5667 (date of access: 13.03.2022).
2. Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 150. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 13.01.2023).
3. Schlechtriem P. Transcript of a Workshop on the Sales Convention: Leading CISG Scholars Discuss Contract Formation, Validity, Excuse for Hardship, Nachfrist, Contract Interpretation, Parol Evidence, Analogical Application, and much more // Journal of Law & Commerce. – 2001. - №18. – P. 236.] 


[bookmark: _Toc134968816]2.1. Impediment under the CISG

Liability for failure to perform by either party is sometimes regulated by the contract, i.e. its terms either provide for absolute liability or based only on the breaching party’s fault limit the liability[footnoteRef:165]. Moreover, if parties included an express force majeure clause in the contract, tribunals will therefore limit or sustain the default rule provided in Article 79[footnoteRef:166].  [165:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 378. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 13.01.2023).]  [166:  Ibid.] 

Article 79 of the CISG provides for the conditions concerning which a party ‘is not liable’ for failure to perform its contractual obligations[footnoteRef:167]. The default rule applies to both parties (a seller and a buyer) with equal force and expressly allocates the burden of proving the elements of an exemption to the party claiming the exemption[footnoteRef:168]. According to paragraph 3, the duration of an exemption is limited to the time during which an impediment continues to exist[footnoteRef:169]. [167:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 379. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 13.01.2023).]  [168:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – P. 378. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg (date of access: 15.01.2023).]  [169:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 79. – P. 34. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 13.01.2023).] 

Following paragraph 1, the non-performing party is relieved from liability for ‘a failure to perform any of his obligations’ if he proves that the following conditions are met:
a. The equilibrium of the contract was fundamentally altered by ‘an impediment’;
b. The impediment was ‘beyond his control’;
c. The non-performing party ‘could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract’;
d. The non-performing party could not reasonably be expected ‘to have avoided or overcome it, or its consequences’.[footnoteRef:170] [170:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 79. – P. 34. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 13.01.2023).] 

a. [bookmark: _Toc134968817]The equilibrium of the contract was fundamentally altered by ‘an impediment’
Starting with the first prerequisite to exemption, the meaning of ‘an impediment’ was determined as ‘an unmanageable risk or an exceptional event, such as force majeure, economic impossibility or excessive onerousness’[footnoteRef:171]. In practice the following circumstances were recognized as impediments: current knowledge or level of technology was not enough to prevent or detect lack of conformity in powdered milk[footnoteRef:172]; governmental prohibition for coal export[footnoteRef:173]; refusal by state authorities to permit the importation of table butter[footnoteRef:174]. [171:  CLOUT case No. 166 [Electronic resource]: Schiedsgericht der Handelskammer [Hamburg], Germany, 9 March 1996. - Available at: https://iicl.law.pace.edu/cisg/case/germany-march-21-1996-translation-available (date of access: 13.01.2023).]  [172:  Case VIII ZR 304/00 [Electronic resource]: Bundesgerichtshof [Federal Supreme Court], Germany, 9 January 2002. - Available at: https://iicl.law.pace.edu/cisg/case/germany-bger-bundesgerichtshof-federal-supreme-court-german-case-citations-do-not-ident-24 (date of access: 13.01.2023).]  [173:  Case 56/1995 [Electronic resource]: Arbitration Tribunal of Bulgarian Chamber of Commerce and Industry, Bulgaria, 24 April 1996. - Available at: https://iicl.law.pace.edu/cisg/case/bulgaria-april-24-1996-translation-available (date of access: 13.01.2023).]  [174:  Case 155/1996 [Electronic resource]: Tribunal of Int'l Commercial Arbitration at the Russian Federation Chamber of Commerce, Russian Federation, 22 January 1997. - Available at: https://www.unilex.info/cisg/case/376 (date of access: 13.01.2023).] 

Some claimed impediments appear repeatedly in the available decisions, e. g. seller’s failure to perform caused by the third party (a supplier on whom the seller relied) and a change in the financial aspects (cost of performance or value of goods) of the contract.[footnoteRef:175] [175:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 380-381. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1. (Date of access: 13.01.2023).] 

As relates to the first issue, several cases show that the seller cannot normally invoke its supplier default as an exemption under Article 79[footnoteRef:176]. Particularly, in the case which occurred between an English buyer and a German seller, the buyer never received the goods since the seller itself did not receive the goods from its  Chinese supplier[footnoteRef:177]. The court held the seller to bear the risk that its supplier did not deliver the goods[footnoteRef:178]. Furthermore, the decision states the seller to be relieved from liability only if the goods of equal or similar quality were no longer available on the market[footnoteRef:179]. [176:  1. Case 155/1994 [Electronic resource]: The International Commercial Arbitration Court at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 16 March 1995. - Available at: https://iicl.law.pace.edu/cisg/case/16-march-1995-tribunal-international-commercial-arbitration-russian-federation-chamber-0 (date of access: 13.01.2023).
2. Case 1 KfH O 32/95 [Electronic resource]: Landgericht [Regional Court], Germany, 21 August 1995. - Available at: https://iicl.law.pace.edu/cisg/case/germany-lg-aachen-lg-landgericht-district-court-german-case-citations-do-not-identify-57 (date of access: 13.01.2023).]  [177:  Case 	1 U 167/95 [Electronic resource]: Oberlandesgericht [Court of Appeal], Germany, 28 February 1997. - Available at: https://iicl.law.pace.edu/cisg/case/germany-february-28-1997-oberlandesgericht-court-appeal-german-case-citations-do-not (date of access: 13.01.2023).]  [178:  Ibid.]  [179:  Ibid.] 

Turning to a change in the financial aspect of a contract, increased costs are claimed as a ground for exemption by both the seller and the buyer[footnoteRef:180]. Particularly, the seller claims that increased costs exempt him from liability to deliver goods, and the buyer claims that a decrease in the cost of goods exempts him from taking delivery and paying for the goods[footnoteRef:181]. However, these arguments are found negligible by several courts since parties are to consider the risk of market fluctuations. For example, in the case which occurred between a Chilian seller and a Belgian buyer, the buyer claims exemption due to a significant drop in the world market price for frozen raspberries[footnoteRef:182]. The court denied the buyer’s claim arguing that the buyer is reasonably expected to take price fluctuations into account since such aspects of international trade are a normal risk of commercial activities[footnoteRef:183]. In addition, the parties could be reasonably expected to overcome the consequences of the change in costs of performance[footnoteRef:184]. Thus, in denying the seller’s claim to an exemption after the heavy rainfalls in France had reduced the production of tomatoes and provoked an increase in its price, the court asserted that the seller’s performance was still possible since the act of nature did not cause the perishing of the entire tomato crop[footnoteRef:185]. Therefore, the seller could overcome such issues as the reduction of the crop and the rise in the tomato market price[footnoteRef:186]. [180:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – P. 376. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg (date of access: 13.01.2023).]  [181:  Ibid.]  [182:  Case 	AR 1849/94 [Electronic resource]: Rechtbank van Koophandel, Belgium, 2 May 1995. - Available at: https://www.unilex.info/cisg/case/263 (date of access: 13.01.2023).]  [183:  Ibid.]  [184:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – P. 377. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg (date of access: 13.01.2023).]  [185:  Case 	1 U 143/95 and 410 O 21/95 [Electronic resource]: Oberlandesgericht Hamburg, Germany, 4 June 1997. - Available at: https://www.unilex.info/cisg/case/438 (date of access: 13.01.2023).]  [186:  Ibid.] 

Moreover, referring to a bad financial statement due to force majeure is not considered sufficient ground for exemption by the courts. This could be followed by the decision of the International Commercial Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation[footnoteRef:187]. The court denied the exemption claimed by the defendant based on unfavourable circumstances such as financial difficulties and insolvency of counterparties which prevent him from fulfilling the obligation to pay the debt[footnoteRef:188]. [187:  Case М-93/2020 [Electronic resource]: International Commercial Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation, 16 April 2021. - Available at: https://www.cisg.info/reshenie-suda.php?id=158 (date of access: 13.01.2023).]  [188:  Ibid.] 

b. [bookmark: _Toc134968818]The impediment was ‘beyond party’s control’
The second criterion for exemption under Article 79 to be satisfied is the impediment to be ‘beyond party’s control’. Some courts found the following incumbrances to be beyond the party’s control: governmental regulations (prohibition for coal export[footnoteRef:189]), actions of governmental officials (the buyer was rejected to obtain conformity certificate for the goods on the ground of non-conditional admixture of lead discovered by the quality service of the customs[footnoteRef:190]). The following occasions are found to not satisfy the requirement: buyer’s failure to perform due to the reason that money which was transferred to the foreign bank was stolen (the court held that this occasion only makes buyer’s performance difficult and therefore cannot be considered as ‘an impediment beyond his control’) [footnoteRef:191]; the seller failed to perform since his supplier could not deliver the goods owing to financial difficulties (the court found financial difficulties of seller’s supplier to be within the sphere of seller’s responsibility)[footnoteRef:192]; direct delivery to the buyer of non-conforming goods by the supplier on the seller’s behalf (the court underlined that suppliers, and in turn, their suppliers, are within the seller’s sphere of influence)[footnoteRef:193]. In the last case, the seller can only be exempted from liability if the defectiveness of goods is out of the seller’s control as well as out of his suppliers’ control[footnoteRef:194]. [189:  Case 56/1995 [Electronic resource]: Arbitration Tribunal of Bulgarian Chamber of Commerce and Industry, Bulgaria, 24 April 1996. - Available at: https://iicl.law.pace.edu/cisg/case/bulgaria-april-24-1996-translation-available (date of access: 13.01.2023).]  [190:  Case 155/1996 [Electronic resource]: Tribunal of Int'l Commercial Arbitration at the Russian Federation Chamber of Commerce, Russian Federation, 22 January 1997. - Available at: https://www.unilex.info/cisg/case/376 (date of access: 13.01.2023).]  [191:  Case No 29 [Electronic resource]: High Arbitration Court [Vysshi Arbitrazhnyi Sud Rossyiskoi Federatsii], Russian Federation, 16 February 1998. - Available at https://iicl.law.pace.edu/cisg/case/russian-federation-february-16-1998-high-arbitration-court-vysshi-arbitrazhnyi-sud (date of access: 13.01.2023).]  [192:  Final award of 21 June 1996 [Electronic resource]: Schiedsgericht der Handelskammer [Hamburg], Germany, 21 June 1996. - Available at https://iicl.law.pace.edu/cisg/case/germany-june-21-1996-translation-available (date of access: 13.01.2023).]  [193:  Case 	VIII ZR 121/98 [Electronic resource]: Bundesgerichtshof [Federal Supreme Court], Germany, 24 March 1999. - Available at https://iicl.law.pace.edu/cisg/case/germany-bger-bundesgerichtshof-federal-supreme-court-german-case-citations-do-not-ident-33 (date of access: 13.01.2023).]  [194:  Schlechtriem P. Uniform Sales Law in the Decisions of the Bundesgerichtshof, Review of the Convention on Contracts for the International Sale of Goods [Electronic resource]. - 2003. – Available at: https://iicl.law.pace.edu/cisg/bibliography/schlechtriem-peter-germany-109 (date of access: 13.01.2023).] 

c. [bookmark: _Toc134968819]The impediment must be unforeseen by the party
The third requirement set in Article 79(1) is that the party ‘could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract’[footnoteRef:195]. The court has denied the following exemptions since this requirement was not satisfied: seller’s failure to perform due to an emergency production stoppage at the plant manufacturing the goods specified in the contract (the tribunal underlined that if the seller is unable to establish that it could not reasonably be expected to take additional grounds into account, therefore no exemption is available)[footnoteRef:196]; export prohibition[footnoteRef:197] and suspension of payment of foreign debts[footnoteRef:198] (since both regulations were in existence and therefore should have been known to the parties); market price fluctuations[footnoteRef:199] as such changes are foreseeable. In the case between Russian Seller and Latvian buyer International Commercial Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation underlined that the possibility of foreseeability of these or other events according to paragraph 1 of Article 79 of the Vienna Convention must be assessed at the stage of the contract conclusion[footnoteRef:200]. Since the Contract was concluded by the parties at a time when the restrictive measures (sanctions) of the USA and the EU were applied to individual Russian legal entities and individuals, such events do not constitute an impediment within the meaning of the Article since they are foreseeable[footnoteRef:201]. [195:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 79. – P. 24. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 13.01.2023).]  [196:  Case 	155/1994 [Electronic resource The International Commercial Arbitration Court at the Russian Federation Chamber of Commerce and Industry, Russian Federation, 16 March 1995. - Available at https://iicl.law.pace.edu/cisg/case/16-march-1995-tribunal-international-commercial-arbitration-russian-federation-chamber-0 (date of access: 13.01.2023).]  [197:  Case 	56/1995 [Electronic resource] Bulgarska turgosko-promishlena palata (Bulgarian Chamber of Commerce and Industry), Bulgaria, 24 April 1996. - Available at https://www.unilex.info/cisg/case/422 (date of access: 13.01.2023).]  [198:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – P. 377. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg (date of access: 13.01.2023).]  [199:  Case 	1 A 199800359 [Electronic resource] Cour d'appel [Court of Appeals], France, 12 June 2001. - Available at https://iicl.law.pace.edu/cisg/case/france-ca-aix-en-provence-ca-cour-dappel-appeal-court-soci%C3%A9t%C3%A9-romay-ag-v-sarl-behr-france (date of access: 13.01.2023).]  [200:  Case М-243/2018 [Electronic resource]: International Commercial Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation, 3 July 2019. - Available at https://www.cisg.info/reshenie-suda.php?id=166 (date of access: 13.01.2023).]  [201:  Ibid.] 

[bookmark: _Toc134968820]d. The impediment must be inevitable and insuperable
Lastly, Art. 79(1) provides that the non-performing party could not reasonably be expected ‘to have avoided or overcome the impediment, or its consequences’[footnoteRef:202]. Assessing this criterion, the tribunal denied exemptions which were claimed based on the following grounds: the supplier shipped defective vine wax directly to the buyer on the seller’s behalf[footnoteRef:203]; the seller delivered equipment components from different suppliers which do not suit since the original producer was not able to supply mentioned components[footnoteRef:204]. Tribunals underlined that sellers may overcome the impediments by rendering a similar performance that amounts to a ‘commercially reasonable substitute’[footnoteRef:205]. So, assuming securing an alternative source of supply, sellers remain liable for breaches[footnoteRef:206]. [202:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 79. – P. 24. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 13.01.2023).]  [203:  Case 	VIII ZR 121/98 [Electronic resource]. Bundesgerichtshof [Federal Supreme Court], Germany, 24 March 1999. - Available at: https://iicl.law.pace.edu/cisg/case/germany-bger-bundesgerichtshof-federal-supreme-court-german-case-citations-do-not-ident-33 (date of access: 13.01.2023).]  [204:  Case 	7 U 4/03 [Electronic resource]. Oberlandesgericht [Court of Appeal], Germany, 2 February 2004. - Available at: https://iicl.law.pace.edu/cisg/case/germany-oberlandesgericht-hamburg-oberlandesgericht-olg-provincial-court-appeal-german-133 (date of access: 13.01.2023).]  [205:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – P. 378. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg (date of access: 13.01.2023).]  [206:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 378. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 13.01.2023).] 

Paragraph 2 of Article 79 has provoked a good deal of discussion and considers cases when the party’s failure to perform was due to ‘the failure by a third person whom he has engaged to perform the whole or a part of the contract’[footnoteRef:207]. In this case, a non-performing party is exempt from liability only if: [207:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 79. – P. 24. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 13.01.2023).] 

a) he is exempted under paragraph 1; and
b) the person whom he has so engaged would be so exempted if the provisions of paragraph 1 were applied to him.[footnoteRef:208] [208:  Ibid.] 

Paragraph 2 of Article 79 has a limited range of applications[footnoteRef:209]. It seeks to tighten the conditions under which a seller may claim exemption whenever a failure is attributed to an ‘independent’ third person. Generally, the term ‘third person whom he [a party] has engaged to perform the whole or a part of the contract’ is interpreted as a third person genuinely outside the seller’s organizational structure and sphere of control[footnoteRef:210]’. For instance, the carriers[footnoteRef:211]; the subcontractors that are assigned by the seller to carry out the finished work[footnoteRef:212]. The general supplier of the goods or raw materials as well as the seller’s employees are not within the scope of the paragraph[footnoteRef:213]. Cases, when a seller failed to perform since its supplier is not able to deliver goods, should be determined under the main rule of Art. 79(1)[footnoteRef:214]. [209:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 381-382. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 13.01.2023).]  [210:  Felemegas J. An International Approach to the Interpretation of the United Nations Convention on Contracts for the International Sale of Goods (1980) as Uniform Sales Law. – Sydney: Cambridge University Press, 2013. – P. 242.]  [211:  Case HG 970238.1 [Electronic resource]. Handelsgericht [Commercial Court], Switzerland, 10 February 1999. - Available at: https://iicl.law.pace.edu/cisg/case/switzerland-handelsgericht-commercial-court-aargau-22 (date of access: 13.01.2023).]  [212:  Case 	12.2002.181 [Electronic resource]. Tribunale D'appello [Appellate Court, Switzerland, 29 October 2003. - Available at: https://iicl.law.pace.edu/cisg/case/switzerland-october-29-2003-tribunale-dappello-appellate-court-n-p-v-h-sa-translation (date of access: 13.01.2023).]  [213:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – P. 378. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg (date of access: 13.01.2023).]  [214:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 382. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: 13.01.2023).] 

A general rule of paragraph 2 is that both the seller and the third party must satisfy the requirements of the preceding paragraph. This is applied even if the third party is not involved in the dispute between the seller and the buyer[footnoteRef:215]. [215:  UNCITRAL Digest of Case Law on the United Nations Convention on Contracts for the International Sale of Goods [Electronic resource]: United Nations, 2016 Edition, New York, 2016. – P. 378. - Available at: https://cisg-online.org/search-for-cases/uncitral-digest-on-the-cisg (date of access: 13.01.2023).] 

Per paragraph 4, the party claiming the exemption must notify the other party about the impediment and its effect on his ability to perform[footnoteRef:216]. The non-performing party remains liable for damages unless the notice is received by the other party within a reasonable time after the failed-to-perform party knew or ought to have known the impediment[footnoteRef:217]. Thus, in the case between the Seller from Russia and the Buyer from Uzbekistan, the court found that no exemption should be granted due to the buyer’s failure to notify the seller of the occurrence of force majeure[footnoteRef:218]. [216:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 79. – P. 24. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 13.01.2023).]  [217:  Ibid.]  [218:  Case 	74/2020 [Electronic resource]: International Commercial Arbitration Court at the Chamber of Commerce and Industry of the Russian Federation, 26 January 2021. - Available at: https://www.cisg.info/reshenie-suda.php?id=152 (date of access: 13.01.2023).] 

Paragraph 5 does not preclude either party from ‘exercising any right other than to claim damages’[footnoteRef:219], e.g. price reduction (Article 50), specific performance (Article 46 and 62), avoidance or termination of the contract (Articles 49 and 64), collect of interest on the money due (Article 78)[footnoteRef:220]. Yet, other remedies are available to the party depending on the particular circumstances of the case and obligations under the contract[footnoteRef:221]. For example, in cases when a seller is exempt from delivery of non-conforming goods, a price reduction may well serve its purpose, i.e. not compensating the aggrieved buyer in damages, but rather ‘preserving the bargain between the parties and rebalancing the performance required by both sides[footnoteRef:222]’. [219:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 79. – P. 25. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 13.01.2023).]  [220:  Felemegas J. An International Approach to the Interpretation of the United Nations Convention on Contracts for the International Sale of Goods (1980) as Uniform Sales Law. – Sydney: Cambridge University Press, 2013. – P. 241.]  [221:  Ibid.]  [222:  Sondahl E. Understanding the Remedy of Price Reduction – A Means to Fostering a More Uniform Application of the United Nations Convention on Contracts for the International Sale of Goods // International Commercial Law & Arbitration, Vindobona. – 2003. – P.255-256.] 

To summarise, to be exempted from liability to pay damages the non-performing party must prove that failure to perform resulted from force majeure which is unforeseen at the time of contract conclusion, uncontrolled, inevitable and insuperable. In cases when the party engaged any third person to perform, the exemption will be granted only if the rule of paragraph 1 applies to both of them. The burden of proof and duty to promptly notify of force majeure lay upon the failed-to-perform party. The aggrieved party may resort to any remedies (price reduction, specific performance, contract termination and interest) except damages.

[bookmark: _Toc134968821]2.2. Comparative characteristics of the legal regulation of force majeure in sanctioned countries

Today, the Russian Federation, the Syrian Arab Republic, the Republic of Serbia and the Republic of Cuba as well as many other civil law jurisdiction legal systems, accept the theory of force majeure.
a. [bookmark: _Toc134968822]Legal regulation of force majeure in the Russian Federation
Under Russian law, force majeure is governed by Article 401(3) of the Russian Civil Code. Accordingly, force majeure is extraordinary circumstances, which makes the proper discharge impossible and which the non-performing party was impossible to avert under the given conditions[footnoteRef:223]. [223:  Гражданский кодекс Российской Федерации (часть первая) от 30.11.1994 № 51-ФЗ (ред. от 25.02.2022) [Электронный ресурс] // КонсультантПлюс : справ. правовая система. – Ст. 401. – Режим доступа:http://www.consultant.ru/document/cons_doc_LAW_5142/94ebfa384dd37d9377ee7b78ab23c150ff69e5b4/ (дата обращения: 20.02.2023).] 

Claiming exemption, the non-performing party must prove that circumstances meet all the following criteria:
1. It must be extraordinary. Thus, the court decision determines extraordinary circumstances as a circumstances that a reasonable person could not have been expected to foresee at the time of contract conclusion[footnoteRef:224].  [224:  Постановление Шестнадцатого арбитражного апелляционного суда от 27 сентября 2016 г. N 16АП-3305/16 [Электронный ресурс]. - Режим доступа: https://demo.garant.ru/#/document/61536260/paragraph/1/doclist/83/1/0/0/%D0%9F%D0%BE%D1%81%D1%82%D0%B0%D0%BD%D0%BE%D0%B2%D0%BB%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%A8%D0%B5%D1%81%D1%82%D0%BD%D0%B0%D0%B4%D1%86%D0%B0%D1%82%D0%BE%D0%B3%D0%BE%20%D0%B0%D1%80%D0%B1%D0%B8%D1%82%D1%80%D0%B0%D0%B6%D0%BD%D0%BE%D0%B3%D0%BE%20%D0%B0%D0%BF%D0%B5%D0%BB%D0%BB%D1%8F%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%BE%D0%B3%D0%BE%20%D1%81%D1%83%D0%B4%D0%B0%20%D0%BE%D1%82%2027.09.2016%20%E2%84%96%2016%D0%90%D0%9F-3305|2016%20%D0%BF%D0%BE%20%D0%B4%D0%B5%D0%BB%D1%83%20%E2%84%96%20%D0%9015-1501|2016:2 (дата обращения 20.02.2023).] 

2. It must be unavoidable. Circumstances shall be deemed unavoidable, if any party to a business transaction, who performs similar activities, could not have avoided the occurrence of force majeure or its consequences[footnoteRef:225]. [225:  Яровенко В. Непреодолимая сила (форс-мажор): актуальные вопросы, судебная практика, подборка условий договора [Электронный ресурс] // Закон. - 2020. - Режим доступа: https://zakon.ru/blog/2020/7/27/nepreodolimaya_sila_fors_mazhor_aktualnye_voprosy_sudebnaya_praktika_podborka_primernyh_uslovij_dogo (дата обращения: 20.02.2023).] 

3. It must be insurmountable. Article 401(3) states that circumstances must make proper discharge impossible. Thus, the court underlined that the force majeure must relate to the specific obligations of the parties and be the direct cause of their impossible or improper performance[footnoteRef:226]. [226:  Постановление Пятнадцатого арбитражного апелляционного суда от 11 марта 2020 г. N 15АП-2596/20 по делу N А53-37468/2019 [Электронный ресурс]. - Режим доступа: https://demo.garant.ru/#/document/63754425/paragraph/1/doclist/135/1/0/0/%D0%9F%D0%BE%D1%81%D1%82%D0%B0%D0%BD%D0%BE%D0%B2%D0%BB%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%9F%D1%8F%D1%82%D0%BD%D0%B0%D0%B4%D1%86%D0%B0%D1%82%D0%BE%D0%B3%D0%BE%20%D0%B0%D1%80%D0%B1%D0%B8%D1%82%D1%80%D0%B0%D0%B6%D0%BD%D0%BE%D0%B3%D0%BE%20%D0%B0%D0%BF%D0%B5%D0%BB%D0%BB%D1%8F%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%BE%D0%B3%D0%BE%20%D1%81%D1%83%D0%B4%D0%B0%20%D0%BE%D1%82%2011.03.2020%20%E2%84%96%2015%D0%90%D0%9F-2596|2020%20%D0%BF%D0%BE%20%D0%B4%D0%B5%D0%BB%D1%83%20%E2%84%96%20%D0%9053-37468|2019:4 (дата обращения 20.02.2023).] 

Scarce case law illustrates that the impossibility of performance caused by force majeure must be:
· Objective, i.e. to be found as a force majeure circumstances must prevent both either party to the contract and any third person who is involved in the contract performance[footnoteRef:227]. [227:  Яровенко В. Непреодолимая сила (форс-мажор): актуальные вопросы, судебная практика, подборка условий договора [Электронный ресурс] // Закон. - 2020. - Режим доступа: https://zakon.ru/blog/2020/7/27/nepreodolimaya_sila_fors_mazhor_aktualnye_voprosy_sudebnaya_praktika_podborka_primernyh_uslovij_dogo (дата обращения: 20.02.2023).] 

· Absolute, i. e. to be found as a force majeure circumstances must create obstacles which the party cannot overcome in any way[footnoteRef:228]. Thus, traffic restrictions imposed by public authorities did not amount to force majeure since the modes of transport to be used for delivery were not limited by the contract[footnoteRef:229]. Therefore, there were other alternative ways of delivery to overcome obstacles[footnoteRef:230]. [228:  Ibid.]  [229:  Постановление Арбитражного суда Уральского округа от 26 января 2018 г. N Ф09-8511/17 по делу N А47-313/2017 [Электронный ресурс]. - Режим доступа: https://demo.garant.ru/#/document/38768818/paragraph/1/doclist/84/2/0/0/%D0%9F%D0%BE%D1%81%D1%82%D0%B0%D0%BD%D0%BE%D0%B2%D0%BB%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%92%D0%BE%D1%81%D0%B5%D0%BC%D0%BD%D0%B0%D0%B4%D1%86%D0%B0%D1%82%D0%BE%D0%B3%D0%BE%20%D0%B0%D1%80%D0%B1%D0%B8%D1%82%D1%80%D0%B0%D0%B6%D0%BD%D0%BE%D0%B3%D0%BE%20%D0%B0%D0%BF%D0%B5%D0%BB%D0%BB%D1%8F%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%BE%D0%B3%D0%BE%20%D1%81%D1%83%D0%B4%D0%B0%20%D0%BE%D1%82%2029.09.2017%20%E2%84%96%2018%D0%90%D0%9F-10917|2017%20%D0%BF%D0%BE%20%D0%B4%D0%B5%D0%BB%D1%83%20%E2%84%96%20%D0%9047-313|2017:0 (дата обращения: 20.02.2023).]  [230:  Ibid.] 

4. It must not depend on either party’s will or actions. If circumstances are caused by either party’s will or intention, they cannot be considered as a force majeure.[footnoteRef:231] [231:  Яровенко В. Непреодолимая сила (форс-мажор): актуальные вопросы, судебная практика, подборка условий договора [Электронный ресурс] // Закон. - 2020. - Режим доступа: https://zakon.ru/blog/2020/7/27/nepreodolimaya_sila_fors_mazhor_aktualnye_voprosy_sudebnaya_praktika_podborka_primernyh_uslovij_dogo (дата обращения: 20.02.2023).] 

The following events do not fall under the meaning of force majeure under Article 401(3):
· Failure to perform by the third party which was involved in the contract performance, e. g. subcontractor.
· Absence of goods on the market.
· Party’s financial insolvency.
Considering all the facts, the court recognises the following events as a force majeure:
· Acts of nature, e. g. heavy rainfall[footnoteRef:232], abnormally high-water level in the Volga River[footnoteRef:233]. [232:  Постановление Пятнадцатого арбитражного апелляционного суда от 7 июля 2022 г. N 15АП-10104/22 по делу N А32-33427/2021 [Электронный ресурс]. - Режим доступа: https://demo.garant.ru/#/document/65127880/paragraph/1/doclist/120/2/0/0/%D0%9F%D0%BE%D1%81%D1%82%D0%B0%D0%BD%D0%BE%D0%B2%D0%BB%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%90%D1%80%D0%B1%D0%B8%D1%82%D1%80%D0%B0%D0%B6%D0%BD%D0%BE%D0%B3%D0%BE%20%D1%81%D1%83%D0%B4%D0%B0%20%D0%9C%D0%BE%D1%81%D0%BA%D0%BE%D0%B2%D1%81%D0%BA%D0%BE%D0%B3%D0%BE%20%D0%BE%D0%BA%D1%80%D1%83%D0%B3%D0%B0%20%D0%BE%D1%82%2009.12.2015%20%E2%84%96%20%D0%A405-16473|2015%20%D0%BF%D0%BE%20%D0%B4%D0%B5%D0%BB%D1%83%20%E2%84%96%20%D0%9041-24582|15.:0 (дата обращения: 20.02.2023).]  [233:  Постановление Первого арбитражного апелляционного суда от 30 октября 2018 г. N 01АП-8671/18 [Электронный ресурс]. - Режим доступа: https://demo.garant.ru/#/document/62818913/paragraph/1/doclist/132/1/0/0/%D0%9F%D0%BE%D1%81%D1%82%D0%B0%D0%BD%D0%BE%D0%B2%D0%BB%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%9F%D0%B5%D1%80%D0%B2%D0%BE%D0%B3%D0%BE%20%D0%B0%D1%80%D0%B1%D0%B8%D1%82%D1%80%D0%B0%D0%B6%D0%BD%D0%BE%D0%B3%D0%BE%20%D0%B0%D0%BF%D0%B5%D0%BB%D0%BB%D1%8F%D1%86%D0%B8%D0%BE%D0%BD%D0%BD%D0%BE%D0%B3%D0%BE%20%D1%81%D1%83%D0%B4%D0%B0%20%D0%BE%D1%82%2030.10.2018%20%E2%84%96%2001%D0%90%D0%9F-8671|2018%20%D0%BF%D0%BE%20%D0%B4%D0%B5%D0%BB%D1%83%20%E2%84%96%20%D0%9043-19973|2018:0 (дата обращения: 20.02.2023).] 

· Military activity[footnoteRef:234]. [234:  Постановление Федерального арбитражного суда Северо-Кавказского округа от 19 ноября 2003 г. N Ф08-3736/03 [Электронный ресурс]. - Режим доступа: https://demo.garant.ru/#/document/22106228/paragraph/1/doclist/137/1/0/0/%D0%9F%D0%BE%D1%81%D1%82%D0%B0%D0%BD%D0%BE%D0%B2%D0%BB%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%A4%D0%90%D0%A1%20%D0%A1%D0%B5%D0%B2%D0%B5%D1%80%D0%BE-%D0%9A%D0%B0%D0%B2%D0%BA%D0%B0%D0%B7%D1%81%D0%BA%D0%BE%D0%B3%D0%BE%20%D0%BE%D0%BA%D1%80%D1%83%D0%B3%D0%B0%20%D0%BE%D1%82%2019.11.2003%20%E2%84%96%20%D0%A408-3736|03%20%D0%BF%D0%BE%20%D0%B4%D0%B5%D0%BB%D1%83%20%E2%84%96%20%D0%9018-1878|2002.:0 (дата обращения: 20.02.2023).] 

By Article 401(3) in case of force majeure the non-performing party is exempted from liability, i.e. to pay damages or penalty. In the case of temporary force majeure, the obligation is not excluded since the performance of the obligation remains possible after the force majeure no longer exists. The party may be released from liability for a reasonable period when force majeure circumstances prevent the performance of obligations by the debtor.
Russian law does not determine the rules of conduct of the parties in the event of force majeure[footnoteRef:235]. However, the Supreme Court of the Russian Federation stated that the non-performing party shall take all reasonable measures to reduce damages caused by force majeure, e. g. to promptly notify the counterparty of force majeure[footnoteRef:236]. If this obligation is not fulfilled, the counterparty should be compensated for losses[footnoteRef:237]. [235:  Яровенко В. Непреодолимая сила (форс-мажор): актуальные вопросы, судебная практика, подборка условий договора [Электронный ресурс] // Закон. - 2020. - Режим доступа: https://zakon.ru/blog/2020/7/27/nepreodolimaya_sila_fors_mazhor_aktualnye_voprosy_sudebnaya_praktika_podborka_primernyh_uslovij_dogo (дата обращения: 20.02.2023).]  [236:  Постановление Пленума Верховного Суда РФ от 24 марта 2016 г. N 7 «О применении судами некоторых положений Гражданского кодекса Российской Федерации об ответственности за нарушение обязательств» [Электронный ресурс]. – Режим доступа: https://demo.garant.ru/#/document/71360358/paragraph/1/doclist/155/1/0/0/%D0%9F%D0%BE%D1%81%D1%82%D0%B0%D0%BD%D0%BE%D0%B2%D0%BB%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%9F%D0%BB%D0%B5%D0%BD%D1%83%D0%BC%D0%B0%20%D0%92%D0%B5%D1%80%D1%85%D0%BE%D0%B2%D0%BD%D0%BE%D0%B3%D0%BE%20%D0%A1%D1%83%D0%B4%D0%B0%20%D0%A0%D0%A4%20%D0%9E%20%D0%BF%D1%80%D0%B8%D0%BC%D0%B5%D0%BD%D0%B5%D0%BD%D0%B8%D0%B8%20%D1%81%D1%83%D0%B4%D0%B0%D0%BC%D0%B8%20%D0%BD%D0%B5%D0%BA%D0%BE%D1%82%D0%BE%D1%80%D1%8B%D1%85%20%D0%BF%D0%BE%D0%BB%D0%BE%D0%B6%D0%B5%D0%BD%D0%B8%D0%B9%20%D0%93%D1%80%D0%B0%D0%B6%D0%B4%D0%B0%D0%BD%D1%81%D0%BA%D0%BE%D0%B3%D0%BE%20%D0%BA%D0%BE%D0%B4%D0%B5%D0%BA%D1%81%D0%B0%20%D0%A0%D0%BE%D1%81%D1%81%D0%B8%D0%B9%D1%81%D0%BA%D0%BE%D0%B9%20%D0%A4%D0%B5%D0%B4%D0%B5%D1%80%D0%B0%D1%86%D0%B8%D0%B8%20%D0%BE%D0%B1%20%D0%BE%D1%82%D0%B2%D0%B5%D1%82%D1%81%D1%82%D0%B2%D0%B5%D0%BD%D0%BD%D0%BE%D1%81%D1%82%D0%B8%20%D0%B7%D0%B0%20%D0%BD%D0%B0%D1%80%D1%83%D1%88%D0%B5%D0%BD%D0%B8%D0%B5%20%D0%BE%D0%B1%D1%8F%D0%B7%D0%B0%D1%82%D0%B5%D0%BB%D1%8C%D1%81%D1%82%D0%B2%20%D0%BE%D1%82%2024.03.2016%20%E2%84%96%207.:0 (дата обращения: 20.02.2023).]  [237:  Ibid.] 

b. [bookmark: _Toc134968823]Legal regulation of force majeure in the Syrian Arab Republic
Starting with force majeure in Syria as an Arab civil law country, either party may claim an exemption due to Sabab ajnabr (foreign cause). The term ‘foreign cause’ includes Al-Quwah alQ~hira (force majeure or literal translation ‘superior force’) or Al-Hawddth al-'Istithnii'iyya (cas fortuit or literal translation ‘exceptional events’); the act of the injured party; and the act of a third party. Both the majority of Arab Courts and legal writers do not distinguish between force majeure and cas fortuit and use them to name the same thing.[footnoteRef:238] [238:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 299-300. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults (date of access: 23.02.2023).] 

The general principle of Syrian contract law is that the force majeure is invoked and should be proven by the party claiming exemption. For instance, case no. 689/85 of the Syrian Court of Cassation illustrates that the party who failed to perform his obligations remains liable unless he can prove that the non-performance was due to force majeure, or to any event beyond his control and not imputable to him.[footnoteRef:239] [239:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 299-300. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults (date of access: 23.02.2023).] 

None of the Arab civil codes including Syrian provides for a definition of force majeure[footnoteRef:240]. The only provisions of the Syrian Civil Code dealing with force majeure are Articles 304 and 216[footnoteRef:241]. Article 304 [In the absence of a provision of law or an agreement to the contrary, a person is not liable to make reparation, if he proves that the damage occurred from a cause beyond his control, such as cas fortuit, force majeure, the act of the injured party or of a third party.] releases the non-performing party from liability to make reparation if he proves that his failure was due to cas fortuit, force majeure, the act of the injured party or a third party[footnoteRef:242]. Article 216 [When specific performance by the obligor is impossible, he will be condemned to pay damages for non-performance of his obligation, unless he proves that the impossibility of performance was due to a foreign cause. The same rule will apply if the obligor has delayed the performance of his obligation.] deals with ‘foreign cause’ and its legal effect of freeing the defaulting party from paying damages[footnoteRef:243]. [240:  Ibid.]  [241:  Ibid.]  [242:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 300. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults (date of access: 23.02.2023).]  [243:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 301. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults (date of access: 23.02.2023).] 

According to the Syrian Civil Code, to be exempted from liability the non-performing party must promptly inform the other party of force majeure and prove that the following requirements are met:
· Unforseeableness;
· Inevitableness;
· Impossibility.[footnoteRef:244] [244:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 302. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults (date of access: 23.02.2023).] 

The first criterion to be met highlights two major principles of contract law, i. e. expectation and allocation of risk. The event which caused non-performance should not have been foreseen at the time of contract conclusion, i. e. there should be no immediate signs or particular circumstances which make the impediment real. For instance, The Syrian Court of Cassation held that: ‘to consider heavy rain as a supervening circumstance it must be established that the amount of rain in question was unforeseeable’. When assessing whether this requirement is fulfilled for successful exemption, courts use a test of a reasonable and diligent person. Thus, the foreseeability of the event depends on a case-by-case basis and is decided by the trial court’s consideration of evidence provided by the non-performing party and contractual terms.[footnoteRef:245] [245:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 302. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults (date of access: 23.02.2023).] 

The second requirement is that the force majeure must be unavoidable, i. e. the party claiming force majeure as a ground for exemption should not have been expected to avoid or prevent the event and its consequences[footnoteRef:246]. For example, the court denied exemption in the case where the goods were destroyed by the fire[footnoteRef:247]. The event was caused by a cigarette stub left near the goods and it could have been avoided if the necessary precautions had been taken[footnoteRef:248]. In another case, the court held that the storm may be considered a force majeure only if its intensity was such as to make any reasonable actions unable to prevent the event from occurring[footnoteRef:249]. [246:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 303. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults (date of access: 23.02.2023).]  [247:  Ibid.]  [248:  Ibid.]  [249:  Ibid.] 

The last requirement under Syrian law is that the non-performing party must prove that a force majeure makes the performance impossible[footnoteRef:250]. Furthermore, the impossibility of performance should be outside the sphere of control of both the obligor and the third party as may be seen in the decision of the Syrian Court of Cassation[footnoteRef:251]. The impossibility must be absolute, i. e. there should be no alternative means. For instance, in the case of the destruction of the water pump which was necessary for performance, the court denied exemption since contractual obligations may be performed using an alternative pump[footnoteRef:252]. However, the impossibility criterion should be assessed on a case-by-case basis[footnoteRef:253]. Thus, the Syrian Court of Cassation held that a distinction must be drawn between the two situations[footnoteRef:254]. First, if the contract provides for the exclusive source of supply, the occurrence of the events making delivery of the said goods impossible would constitute a force majeure[footnoteRef:255]. But if the source of supply is not specified in the contract, therefore no exemption will be granted since there are still alternative means to perform contractual obligations[footnoteRef:256]. Particularly, the Syrian Court held that the export prohibition decree issued by the Taiwanese government amounts to force majeure since the contract contains provisions specifying the year and the country of rice harvest to be delivered[footnoteRef:257]. Contrariwise, in another case the court denied the exemption claimed based on the closure of the borders between Syria and Jordan since the seller could have secured the food supply through another route[footnoteRef:258]. [250:  Shoarian E., Rahimi F. Sanctions and their effects on contractual obligations: from the perspective of international instruments and Iranian law [Electronic resource]: Nordic Journal of Commercial Law, 2014. – Issue 1. – P. 88. – Available at: https://heinonline.org/HOL/Page?lname=Shoarian&public=false&collection=journals&handle=hein.journals/njcl2014&men_hide=false&men_tab=toc&kind=&page=1 (date of access: 13.03.2022).]  [251:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 303. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults (date of access: 23.02.2023).]  [252:  Ibid.]  [253:  El-Saghir H. The interpretation of the CISG in the Arab World [Electronic resource] // The CISG Methodology. – Sellier.european law publisers, Munich, 2009. – P. 358. Available at: https://www.google.ru/books/edition/CISG_Methodology/LQtxs2NbipkC?hl=ru&gbpv=1 (date of access: 23.02.2023).]  [254:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 303-304. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults (date of access: 23.02.2023).]  [255:  Ibid.]  [256:  Ibid.]  [257:  El-Saghir H. The interpretation of the CISG in the Arab World [Electronic resource] // The CISG Methodology. – Sellier.european law publisers, Munich, 2009. – P. 359. Available at: https://www.google.ru/books/edition/CISG_Methodology/LQtxs2NbipkC?hl=ru&gbpv=1 (date of access: 23.02.2023).]  [258:  Ibid.] 

As to the legal effect of force majeure, if successfully proven, Article 374 of the Syrian Civil Code states the non-performing party is exempted from liability to pay damages since the obligation is extinguished[footnoteRef:259]. But the other party still has a right to other remedies, i. e. correlative performance and termination of contract[footnoteRef:260]. If the Syrian court acknowledges that all the conditions are met, it will adjust (including contract termination) the contractual obligations taking into consideration all the facts of a particular case and the interests of both parties[footnoteRef:261]. [259:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 305. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults (date of access: 23.02.2023).]  [260:  Adnan A. Force majeure and impossibility of performance in Arab Contract Law [Electronic resource]: Arab Law Quarterly. – 2002. – Part 3, Issue 6. – P. 306-307. - Available at: https://heinonline.org/HOL/Page?public=true&handle=hein.journals/arablq6&div=32&start_page=297&collection=journals&set_as_cursor=0&men_tab=srchresults (date of access: 23.02.2023).]  [261:  El-Saghir H. The interpretation of the CISG in the Arab World [Electronic resource] // The CISG Methodology. – Sellier.european law publisers, Munich, 2009. – P. 362. Available at: https://www.google.ru/books/edition/CISG_Methodology/LQtxs2NbipkC?hl=ru&gbpv=1 (date of access: 23.02.2023).] 

c. [bookmark: _Toc134968824]Legal regulation of force majeure in the Republic of Serbia
As well as in the Syrian Contract law, the Serbian law does not provide any definition for force majeure[footnoteRef:262]. Thus, the provisions of Serbian Law on Obligations use the term ‘force majeure’ and provide for requirements to be met to request an exemption[footnoteRef:263]. According to Article 133 of the Law on Obligations, those are: [262:  Ditrih S., Markovic S., Milosevic O. Change of Circumstances and Force Majeure Clauses in Serbian Legal System and Sources of International Uniform Law [Electronic resource]: Economic Themes. – 2019. - Vol. 57, Issue 1. - P. 69. – Available at: https://www.researchgate.net/publication/333673896_Change_of_Circumstances_and_Force_Majeure_Clauses_in_Serbian_Legal_System_and_Sources_of_International_Uniform_Law (date of access: 23.02.2023).]  [263:  Ibid.] 

· The changed circumstances must make the performance impossible and it should not be attributed to any party to the contract;
· At the time of entering into the contract, the party claiming for repudiation should not have been expected to take the changed circumstances into account;
· The non-performing party should not have been expected to have avoided or surmounted the changed circumstances.[footnoteRef:264] [264:  The Law Of Contract And Torts [Electronic resource]. - Art. 133. – P. 47-48. - Available at: https://www.mpravde.gov.rs/files/The%20Law%20of%20Contract%20and%20Torts_180411.pdf (date of access: 23.02.2022).] 

If the impossibility of performance is proven per Article 137(1), the obligation shall be extinguished and the non-performing party shall be released from liability[footnoteRef:265]. Thus, Article 263 prescribes that the party claiming an exemption will be relieved from liability to pay damages if he proves the impossibility of fulfilment of obligations, or that he was late in performance due to circumstances taking place after the conclusion of the contract that he could not prevent[footnoteRef:266]. [265:  The Law Of Contract And Torts [Electronic resource]. - Art. 137. – P. 49. - Available at: https://www.mpravde.gov.rs/files/The%20Law%20of%20Contract%20and%20Torts_180411.pdf (date of access: 23.02.2022).]  [266:  The Law Of Contract And Torts [Electronic resource]. - Art. 263. – P. 83. - Available at: https://www.mpravde.gov.rs/files/The%20Law%20of%20Contract%20and%20Torts_180411.pdf (date of access: 23.02.2022).] 

According to Serbian Law on Obligations, the circumstances arising after the contract conclusion and which initiated the impossibility of obligation fulfilment, must be objective, i. e. they should not be attributed to the debtor and they happen independent of his will or actions.[footnoteRef:267] [267:  Ditrih S., Markovic S., Milosevic O. Change of Circumstances and Force Majeure Clauses in Serbian Legal System and Sources of International Uniform Law [Electronic resource]: Economic Themes. – 2019. - Vol. 57, Issue 1. - P. 70. – Available at: https://www.researchgate.net/publication/333673896_Change_of_Circumstances_and_Force_Majeure_Clauses_in_Serbian_Legal_System_and_Sources_of_International_Uniform_Law (date of access: 23.02.2023) (date of access: 23.02.2023).] 

Furthermore, Article 133(1) provides for 2 uncommon among the continental legal systems criteria, i. e. the purpose of the contract cannot be realized due to insurmountable circumstances and that the contract no longer corresponds to parties’ expectations[footnoteRef:268]. Determining the purpose of the contract and the parties’ intention can be quite challenging for courts[footnoteRef:269]. When deciding on contract termination the cumulative fulfilment of these two criteria is necessary, since it would be unfair to maintain such an agreement in force[footnoteRef:270]. These criteria are criticized due to different interpretations and disputable situations causing the issue of applying ‘the general opinion’ standard to a particular case[footnoteRef:271]. [268:  Ditrih S., Markovic S., Milosevic O. Change of Circumstances and Force Majeure Clauses in Serbian Legal System and Sources of International Uniform Law [Electronic resource]: Economic Themes. – 2019. - Vol. 57, Issue 1. - P. 71. – Available at: https://www.researchgate.net/publication/333673896_Change_of_Circumstances_and_Force_Majeure_Clauses_in_Serbian_Legal_System_and_Sources_of_International_Uniform_Law (date of access: 23.02.2023) (date of access: 23.02.2023).]  [269:  Perovic J. Changing circumstances in Serbian contract law and the sources of uniform contract law // Anali Pravnog fakulteta u Beogradu. – 2019. - №60. - P. 185-202.]  [270:  Ibid.]  [271:  Ditrih S., Markovic S., Milosevic O. Change of Circumstances and Force Majeure Clauses in Serbian Legal System and Sources of International Uniform Law [Electronic resource]: Economic Themes. – 2019. - Vol. 57, Issue 1. - P. 70. – Available at: https://www.researchgate.net/publication/333673896_Change_of_Circumstances_and_Force_Majeure_Clauses_in_Serbian_Legal_System_and_Sources_of_International_Uniform_Law (date of access: 23.02.2023) (date of access: 23.02.2023).] 

Article 134 provides for a duty of the non-performing party to promptly notify the other party of the changed circumstances to terminate the contract[footnoteRef:272]. If the party failed to do so, he is liable for losses suffered by the other party due to non-receipt of such notice[footnoteRef:273]. [272:  The Law Of Contract And Torts [Electronic resource]. - Art. 134. – P. 48. - Available at: https://www.mpravde.gov.rs/files/The%20Law%20of%20Contract%20and%20Torts_180411.pdf (date of access: 23.02.2023).]  [273:  Ditrih S., Markovic S., Milosevic O. Change of Circumstances and Force Majeure Clauses in Serbian Legal System and Sources of International Uniform Law [Electronic resource]: Economic Themes. – 2019. - Vol. 57, Issue 1. - P. 72. – Available at: https://www.researchgate.net/publication/333673896_Change_of_Circumstances_and_Force_Majeure_Clauses_in_Serbian_Legal_System_and_Sources_of_International_Uniform_Law (date of access: 23.02.2023) (date of access: 23.02.2023).] 

As legal consequences, besides termination. the Law on Obligations recognizes contract alteration[footnoteRef:274]. Thus, Article 133(4) states that the contract shall not be repudiated if the other party offers or accepts the relevant terms to be altered in an equitable way[footnoteRef:275]. However, Article 136 permits the parties to disclaim in advance the right to terminate the contract due to changed circumstances following a principle of good faith and fair dealing[footnoteRef:276]. [274:  Ditrih S., Markovic S., Milosevic O. Change of Circumstances and Force Majeure Clauses in Serbian Legal System and Sources of International Uniform Law [Electronic resource]: Economic Themes. – 2019. - Vol. 57, Issue 1. - P. 73. – Available at: https://www.researchgate.net/publication/333673896_Change_of_Circumstances_and_Force_Majeure_Clauses_in_Serbian_Legal_System_and_Sources_of_International_Uniform_Law (date of access: 23.02.2023) (date of access: 23.02.2023).]  [275:  The Law Of Contract And Torts [Electronic resource]. - Art. 133. – P. 47-48. - Available at: https://www.mpravde.gov.rs/files/The%20Law%20of%20Contract%20and%20Torts_180411.pdf (date of access: 23.02.2023).]  [276:  The Law Of Contract And Torts [Electronic resource]. - Art. 136. – P. 48. - Available at: https://www.mpravde.gov.rs/files/The%20Law%20of%20Contract%20and%20Torts_180411.pdf (date of access: 23.02.2023).] 

d. [bookmark: _Toc134968825]Legal regulation of force majeure in the Republic of Cuba
Cuba as a civil law system addresses situations of changed circumstances when it leads to failure to perform by one of the parties[footnoteRef:277]. These issues comprise two terms. They are force majeure (fuerza mayor) and Acts of God or unforeseen circumstances (caso fortuito)[footnoteRef:278]. Both terms provide for the same effect and consequences, i. e. require the application of the same test[footnoteRef:279]. Furthermore, both of them exempt the non-performing party from liability should a non-performance be caused by such events[footnoteRef:280]. Although the force majeure issue is addressed by several terms there is no uniform definition.[footnoteRef:281] [277:  Momberg R., Vogenauer S. The Future of Contract Law in Latin America: The Principles of Latin American Contract Law and the CISG [Electronic resource]: Oregon: Oxford and Portland, 2017 – P. 124. – Available at: https://eds.s.ebscohost.com/eds/ebookviewer/ebook/ZTAwMHh3d19fMTU2NjQ3NF9fQU41?sid=1252892f-4a8f-4a04-86be-77a1f789dcb0%40redis&vid=1&format=EB&rid=1 (date of access: 23.02.2023).]  [278:  Momberg R., Vogenauer S. The Future of Contract Law in Latin America: The Principles of Latin American Contract Law and the CISG [Electronic resource]: Oregon: Oxford and Portland, 2017 – P. 125. – Available at: https://eds.s.ebscohost.com/eds/ebookviewer/ebook/ZTAwMHh3d19fMTU2NjQ3NF9fQU41?sid=1252892f-4a8f-4a04-86be-77a1f789dcb0%40redis&vid=1&format=EB&rid=1 (date of access: 23.02.2023).]  [279:  Lanni S. The Provisions on Non-performance in the Principles of Latin American Contract Law [Electronic resource] // The Future of Contract Law in Latin America: The Principles of Latin American Contract Law and the CISG. - Oregon: Oxford and Portland, 2017 – P. 239. – Available at: https://eds.s.ebscohost.com/eds/ebookviewer/ebook/ZTAwMHh3d19fMTU2NjQ3NF9fQU41?sid=1252892f-4a8f-4a04-86be-77a1f789dcb0%40redis&vid=1&format=EB&rid=1 (date of access: 23.02.2023).]  [280:  Ibid.]  [281:  Ibid.] 

Cuban law sets the following requirement to get an exemption:
· Impediment must render performance impossible;
· Impediment must be unforeseen at the time of the contract conclusion;
· Impediment must be beyond the party’s control;
· Party should not have been expected to prevent or avoid the impediment.[footnoteRef:282] [282:  Borghetti J. Performance and Non-performance under the Principles of Latin American Contract Law [Electronic resource] // The Future of Contract Law in Latin America: The Principles of Latin American Contract Law and the CISG. - Oregon: Oxford and Portland, 2017 – P. 210. – Available at: https://eds.s.ebscohost.com/eds/ebookviewer/ebook/ZTAwMHh3d19fMTU2NjQ3NF9fQU41?sid=1252892f-4a8f-4a04-86be-77a1f789dcb0%40redis&vid=1&format=EB&rid=1 (date of access: 23.02.2023).] 

Cuban case law recognizes the following events as a force majeure: acts by humans (e. g. wars, government measures, etc.), caso fortuito or Acts of God (e. g. fire, flood, earthquake, etc.).[footnoteRef:283] [283:  Parise A. Harmonisation of Private Law in Latin America and the Emergence of Third-generation Codes [Electronic resource] // The Future of Contract Law in Latin America: The Principles of Latin American Contract Law and the CISG. - Oregon: Oxford and Portland, 2017 – P. 29-30. – Available at: https://eds.s.ebscohost.com/eds/ebookviewer/ebook/ZTAwMHh3d19fMTU2NjQ3NF9fQU41?sid=1252892f-4a8f-4a04-86be-77a1f789dcb0%40redis&vid=1&format=EB&rid=1 (date of access: 23.02.2023).] 

The principal legal effect of the force majeure is an exemption from liability[footnoteRef:284]. The burden of proof lies upon the party claiming the exemption[footnoteRef:285]. Possible exemptions include not paying damages or interest, avoiding contract termination or obtaining an extension of a deadline[footnoteRef:286]. Furthermore, the non-performing party is obliged to notify the other party of force majeure and its consequences[footnoteRef:287]. [284:  Lanni S. The Provisions on Non-performance in the Principles of Latin American Contract Law [Electronic resource] // The Future of Contract Law in Latin America: The Principles of Latin American Contract Law and the CISG. - Oregon: Oxford and Portland, 2017 – P. 240. – Available at: https://eds.s.ebscohost.com/eds/ebookviewer/ebook/ZTAwMHh3d19fMTU2NjQ3NF9fQU41?sid=1252892f-4a8f-4a04-86be-77a1f789dcb0%40redis&vid=1&format=EB&rid=1 (date of access: 23.02.2023).]  [285:  Ibid.]  [286:  Ibid.]  [287:  Ibid.] 

Also, Cuban law as a part of an institution of Latin American contract law provides for the adaptation of the contract to make it consistent with the agreement between parties[footnoteRef:288]. This principle requires the judge to decide on the balance of interests throughout the existence of the contract[footnoteRef:289]. Thus, the court rejected the seller’s claim for exemption which was based on the impossibility to deliver pine kernels due to conifer blight which significantly reduced harvest[footnoteRef:290]. This led to increased prices and complicated cooperation with suppliers[footnoteRef:291]. However, the court underlined that the seller might have protected itself by introducing prices reflecting market fluctuations[footnoteRef:292]. [288:  Lanni S. The Provisions on Non-performance in the Principles of Latin American Contract Law [Electronic resource] // The Future of Contract Law in Latin America: The Principles of Latin American Contract Law and the CISG. - Oregon: Oxford and Portland, 2017 – P. 244. – Available at: https://eds.s.ebscohost.com/eds/ebookviewer/ebook/ZTAwMHh3d19fMTU2NjQ3NF9fQU41?sid=1252892f-4a8f-4a04-86be-77a1f789dcb0%40redis&vid=1&format=EB&rid=1 (date of access: 23.02.2023).]  [289:  Ibid.]  [290:  Lanni S. The Provisions on Non-performance in the Principles of Latin American Contract Law [Electronic resource] // The Future of Contract Law in Latin America: The Principles of Latin American Contract Law and the CISG. - Oregon: Oxford and Portland, 2017 – P. 245. – Available at: https://eds.s.ebscohost.com/eds/ebookviewer/ebook/ZTAwMHh3d19fMTU2NjQ3NF9fQU41?sid=1252892f-4a8f-4a04-86be-77a1f789dcb0%40redis&vid=1&format=EB&rid=1 (date of access: 23.02.2023).]  [291:  Ibid.]  [292:  Ibid.] 

Given all the points set in this paragraph, the law of Russia, Syria, Serbia and Cuba as civil law countries provide for the exemption of liability on the grounds of force majeure. The burden of proof and a duty to notify of force majeure lies upon the non-performing party. To be released from liability for non-performance due to force majeure the party must prove its existence and continuance; the causal link between force majeure and impossibility to perform; noninvolvement into the occurrence of force majeure; all the reasonable measures are taken to prevent or minimize possible risks. Recognition of a particular event as a force majeure is carried out by the court of a particular country taking all the facts of a certain case and parties’ interests into consideration.
[bookmark: _Toc134968826]
Chapter 3. Sanctions as one of the main challenges in disputes resolution

Whether lawful or not from the perspective of public international law, economic sanctions have become entrenched in world commercial activity[footnoteRef:293]. Such measures distort the free flow of trade in goods and have a significant effect on contractual obligations since performance has turned out to be excessively onerous or even impossible[footnoteRef:294]. Since the Russian Federation, the Syrian Arab Republic, the Republic of Cuba and the Republic of Serbia have been targeted by sanctions extensively in recent times, national traders have difficulties doing business and living up to their contractual obligations[footnoteRef:295]. [293:  Fonotova O. V., Ukolova M. D. The impact of foreign economic sanctions on commercial contracts [Electronic resource] // Vestnik of Saint Petersburg University. – 2022. - Vol 13, Issue 4. - P. 963. – Available at: https://lawjournal.spbu.ru/article/view/10945 (date of access: 12.03.2023).]  [294:  Shoarian E., Rahimi F. Sanctions and their effects on contractual obligations: from the perspective of international instruments and Iranian law [Electronic resource]: Nordic Journal of Commercial Law, 2014. – Issue 1. – P. 1. – Available at: https://heinonline.org/HOL/Page?lname=Shoarian&public=false&collection=journals&handle=hein.journals/njcl2014&men_hide=false&men_tab=toc&kind=&page=1 (date of access: 13.03.2022).]  [295:  Shoarian E., Rahimi F. Sanctions and their effects on contractual obligations: from the perspective of international instruments and Iranian law [Electronic resource]: Nordic Journal of Commercial Law, 2014. – Issue 1. – P. 2. – Available at: https://heinonline.org/HOL/Page?lname=Shoarian&public=false&collection=journals&handle=hein.journals/njcl2014&men_hide=false&men_tab=toc&kind=&page=1 (date of access: 13.03.2022).] 

Currently, there are two types of economic sanctions imposed on States-parties to the CISG which may be claimed as a force majeure:
· ‘trade sanctions’ limiting the flow of goods towards or from a targeted country;
· ‘financial sanctions’, i.e. interruption or reduction of financing.[footnoteRef:296] [296:  Azeredo M. Economic Sanctions, Force Majeure and Hardship [Electronic resource] // Hardship and Force Majeure in International Commercial Contracts. Dealing with Unforeseen Events in a Changing World. – Paris, International Chamber of Commers, 2019. – P. 161. - Available at: https://web.p.ebscohost.com/ehost/ebookviewer/ebook/bmxlYmtfXzI3NDU2MTNfX0FO0?sid=fa3dc845-4e4d-4d28-b586-9807e35b961b@redis&vid=0&format=EB&rid=1 (date of access: 12.03.2023).] 

Against this background, analysing whether economic sanctions, e. g. governmental restrictions on import/export and prohibition of transfer of funds, may be claimed as a force majeure under both national and international (CISG) instruments becomes particularly relevant.

[bookmark: _Toc134968827]3.1. Sanctions as a force majeure in sanctioned countries

a. [bookmark: _Toc134968828]Sanctions as a force majeure under the legislation of sanctioned countries
Nowadays, the approach of national legislation concerning sanctions as a force majeure and its legal consequences varies considerably from country to country[footnoteRef:297]. Thus, current Russian legal doctrine provides the party with a right to amend or terminate the contract due to a change in the business environment. The basis for this is stated in the following provisions: [297:  Liu C. Remedies for Non-performance: Perspectives from CISG, UNIDROIT Principles & PECL [Electronic resource] // Beijing Law Review. – 2016. – Vol. 2, Issue 2. - Available at https://iicl.law.pace.edu/cisg/scholarly-writings/remedies-non-performance#ch20 (date of access: 12.03.2023).] 

Article 451. The Amendment and the Cancellation of the Contract Because of an Essential Change of Circumstances[footnoteRef:298]; [298: Civil Code of the Russian Federation (Wording with amendments dated 14.07.2022), [Electronic resource]. - Art. 451. – P. 173. - Available at https://rospatent.gov.ru/en/documents/1-civil-code-of-the-russian-federation-part-one/download (date of access: 12.03.2023).] 

Article 416. Termination of the Obligation Because of the Impossibility to Discharge It[footnoteRef:299]; Article 417. Termination of the Obligation on the Grounds of an Act Issued by a State Body[footnoteRef:300]; [299:  Civil Code of the Russian Federation (Wording with amendments dated 14.07.2022), [Electronic resource]. - Art. 416. – P. 161. - Available at https://rospatent.gov.ru/en/documents/1-civil-code-of-the-russian-federation-part-one/download (date of access: 12.03.2023).]  [300:  Civil Code of the Russian Federation (Wording with amendments dated 14.07.2022), [Electronic resource]. - Art. 417. – P. 161. - Available at https://rospatent.gov.ru/en/documents/1-civil-code-of-the-russian-federation-part-one/download (date of access: 12.03.2023).] 

Article 401(3). Impossibility of Performance due to force majeure[footnoteRef:301]. [301:  Civil Code of the Russian Federation (Wording with amendments dated 14.07.2022), [Electronic resource]. - Art. 401. – P. 158. - Available at https://rospatent.gov.ru/en/documents/1-civil-code-of-the-russian-federation-part-one/download (date of access: 12.03.2023).] 

Generally, these provisions are a matter of dispute due to their correlation and the different legal consequences of their application.
According to Article 451(1) of the Russian Civil Code, an essential change of the circumstances, from which the parties have proceeded when concluding the contract, shall be the ground for its amendment or cancellation[footnoteRef:302]. The change of the circumstances shall be recognized as essential if they have changed to such an extent that in case the parties could have wisely envisaged it, the contract would not have been concluded by them or would have been concluded on the essentially different terms[footnoteRef:303]. Russian[footnoteRef:304] and Syrian[footnoteRef:305] Civil Codes provide the following conditions that should be met simultaneously: [302:  Civil Code of the Russian Federation (Wording with amendments dated 14.07.2022), [Electronic resource]. - Art. 451. – P. 173. - Available at https://rospatent.gov.ru/en/documents/1-civil-code-of-the-russian-federation-part-one/download (date of access: 12.03.2023).]  [303:  Ibid.]  [304:  Civil Code of the Russian Federation (Wording with amendments dated 14.07.2022), [Electronic resource]. - Art. 451. – P. 174. - Available at https://rospatent.gov.ru/en/documents/1-civil-code-of-the-russian-federation-part-one/download (date of access: 12.03.2023).]  [305:  Shoarian E., Rahimi F. Sanctions and their effects on contractual obligations: from the perspective of international instruments and Iranian law [Electronic resource]: Nordic Journal of Commercial Law, 2014. – Issue 1. – P. 13. – Available at: https://heinonline.org/HOL/Page?lname=Shoarian&public=false&collection=journals&handle=hein.journals/njcl2014&men_hide=false&men_tab=toc&kind=&page=1 (date of access: 13.03.2022).] 

1) as of the date of execution of the contract, the parties acted presuming no such change of circumstances to take place;
2) the party concerned could not overcome the change of circumstances by taking all the reasonable measures as it is required by the contract and commercial environment;
3) contract performance without its amendment would so much upset the interest balance, as that the party concerned would have been deprived of what he could have been entitled to expect;
4) neither established practice nor the contract itself attributes the risk to the party concerned.
Russian courts found that criteria were not satisfied in the following cases:
· The Bank claimed for pre-term cancellation of the lease agreement due to the imposition of foreign economic sanctions, which led to an increased key rate of the Central Bank, a reduction in the borrowing market and decreased net profit. To reduce the size of expenditures, the Bank had to liquidate structural subdivisions in Russia and abroad.[footnoteRef:306] [306:  Определение Верховного Суда Российской Федерации от 23.05.2017 № 301-ЭС16-18586 [Электронный ресурс]. – P. 6. – Режим доступа: https://www.vsrf.ru/stor_pdf_ec.php?id=1546604&ysclid=lf8m3hc7um707269689 (дата обращения: 12.03.2023).] 

· Russian courts also reject exemption claimed based on changes in the currency exchange rates. The court underlined that such changes are among the risks which the borrower bears. Thus, it does not constitute a material change of circumstances.[footnoteRef:307] [307:  Определение Судебной коллегии по гражданским делам Верховного Суда РФ от 13.09.2016 N 18-КГ16-102 [Электронный ресурс]. – Режим доступа: https://legalacts.ru/sud/opredelenie-verkhovnogo-suda-rf-ot-13092016-n-18-kg16-102/ (дата обращения: 18.03.2023).] 

· Inflation processes per se were not among the circumstances the occurrence of which could not be foreseen, in this connection the parties, when entering into contractual relations, should have predicted the economic situation and could not exclude the possibility of price increases during the performance.[footnoteRef:308] [308:  Постановление Восьмого арбитражного апелляционного суда от 24.11.2015 N 08АП-10311/2015 по делу N А70-6862/2015 [Электронный ресурс]. – Режим доступа: https://sudact.ru/arbitral/doc/5RzNBvphqIWn/?ysclid=lfedmkfkqr200876292 (дата обращения: 18.03.2023).] 

· The financial crisis cannot also be claimed to change the contract. The court stated that the growth of the US dollar exchange rate, the deterioration of the Russian economy, and economic sanctions imposed on the Russian Federation are not grounds for contract amendment. The financial crisis affects all the entities of the country and therefore cannot serve the grounds without regard to other circumstances.[footnoteRef:309] [309:  Кирюшина И. В. Понятие «существенное изменение обстоятельств» в контексте новых антироссийских экономических санкций // Юрислингвистика. – 2022. – 25. – С. 16.] 

b. [bookmark: _Toc134968829]Termination and amendment of contract in case of sanctions
Rejecting claims to amend or terminate the contract, the courts also considered whether sanctions were already in place for certain areas of the economy and were subsequently extended. Thus, in one case the court found the plaintiff, as a professional shipbuilder to take on the role of ensuring shipbuilding and nuclear risks in addition to construction, acting reasonably and in good faith, should have foreseen the possibility of consequences which might make it difficult to fulfil the obligations it had undertaken[footnoteRef:310]. Likely wise, the Syrian court rejected the argument that the Swiss national embargo on the export of some goods used in the production of nuclear weapons amounts to force majeure, since at the time of the contract conclusion the seller should have foreseen the future embargo[footnoteRef:311]. [310:  Решение от 20 октября 2015 г. по делу № А42-5382/2015, Арбитражный суд Мурманской области (АС Мурманской области) [Электронный ресурс]. – Режим доступа: https://sudact.ru/arbitral/doc/piw1h4BAjExl/?ysclid=lfedv4zls0825000480 (дата обращения: 18.03.2023).]  [311:  Shoarian E., Rahimi F. Sanctions and their effects on contractual obligations: from the perspective of international instruments and Iranian law [Electronic resource]: Nordic Journal of Commercial Law, 2014. – Issue 1. – P. 13. – Available at: https://heinonline.org/HOL/Page?lname=Shoarian&public=false&collection=journals&handle=hein.journals/njcl2014&men_hide=false&men_tab=toc&kind=&page=1 (date of access: 13.03.2022).] 

However, there is still modest practice when courts satisfied claims for contract amendment due to the imposition of sanctions. For instance, the court was right to accept the claim for consideration since the plaintiff's claim was for a contract amendment due to a change in circumstances caused by reasons that the interested party could not overcome after they had arisen, with the degree of care and diligence which the nature of the contract and the circumstances of the business required of it[footnoteRef:312]. [312:  Постановление Девятого Арбитражного Апелляционного Суда от 10 февраля 2020 N 09АП-80251/19 [Электронный ресурс]. – Режим доступа: https://sudact.ru/arbitral/doc/OOIhf8E2ihWK/?ysclid=lfeecwcci295128130 (дата обращения: 18.03.2023).] 

Thus, the legal consequence of Article 451 of the Civil Code is the termination of the contract, but in exceptional cases where termination of the contract is contrary to the public interest or would cause damage to the parties that significantly exceed the costs necessary to perform the contract on the terms modified by the court, the contract may be modified by the court.[footnoteRef:313] In contrast, the Syrian Civil Code is silent with respect to the possibility of contract amendment where sanctions make the performance burdensome[footnoteRef:314]. However, there is a possibility to modify the contract in case of a change of circumstances[footnoteRef:315]. [313:  Civil Code of the Russian Federation (Wording with amendments dated 14.07.2022), [Electronic resource]. - Art. 451. – P. 174. - Available at https://rospatent.gov.ru/en/documents/1-civil-code-of-the-russian-federation-part-one/download (date of access: 13.03.2022).]  [314:  Shoarian E., Rahimi F. Sanctions and their effects on contractual obligations: from the perspective of international instruments and Iranian law [Electronic resource]: Nordic Journal of Commercial Law, 2014. – Issue 1. – P. 18. – Available at: https://heinonline.org/HOL/Page?lname=Shoarian&public=false&collection=journals&handle=hein.journals/njcl2014&men_hide=false&men_tab=toc&kind=&page=1 (date of access: 13.03.2022).]  [315:  Ibid.] 

c. [bookmark: _Toc134968830]Sanctions as a material change of circumstances
The term «material change of circumstances» is similar to «force majeure»[footnoteRef:316]. However, there are certain features. First, force majeure temporarily or consistently bereaves the party of the opportunity to fulfil his obligations[footnoteRef:317]. Meanwhile due to material change of circumstances the party is not deprived of this opportunity, but the performance brings disproportionately greater losses[footnoteRef:318]. Last, the legal consequences are also different. In case of force majeure, the party is released from liability for improper discharge or non-performance[footnoteRef:319]. In case of an essential change of circumstances, the contract shall be amended or terminated[footnoteRef:320]. [316:  Кирюшина И. В. Понятие «существенное изменение обстоятельств» в контексте новых антироссийских экономических санкций // Юрислингвистика. – 2022. – 25. – С. 18.]  [317:  Ibid.]  [318:  Ibid.]  [319:  Civil Code of the Russian Federation (Wording with amendments dated 14.07.2022) [Electronic resource]. - Art. 401. – P. 158-159. - Available at https://rospatent.gov.ru/en/documents/1-civil-code-of-the-russian-federation-part-one/download (date of access: 12.03.2023).]  [320:  Civil Code of the Russian Federation (Wording with amendments dated 14.07.2022) [Electronic resource]. - Art. 451. – P. 174. - Available at https://rospatent.gov.ru/en/documents/1-civil-code-of-the-russian-federation-part-one/download (date of access: 12.03.2023).] 

As relates to termination of the obligation because of the impossibility to discharge it, the obligation is terminated because of the impossibility to discharge it, caused by the circumstance occurring after the origination of the obligation, for which neither of the parties is liable[footnoteRef:321]. Within the meaning of Article 416 of the Civil Code of the Russian Federation, the impossibility of fulfilling an obligation is when the act constituting the content of an obligation cannot objectively be performed by any person. of an obligation cannot objectively be performed by any person[footnoteRef:322]. The legal consequence of the application is the termination of a contract in part or in whole. [321:  Civil Code of the Russian Federation (Wording with amendments dated 14.07.2022) [Electronic resource]. - Art. 416. – P. 161. - Available at https://rospatent.gov.ru/en/documents/1-civil-code-of-the-russian-federation-part-one/download (date of access: 12.03.2023).]  [322:  ОБЗОР СУДЕБНОЙ ПРАКТИКИ ВЕРХОВНОГО СУДА РОССИЙСКОЙ ФЕДЕРАЦИИ № 2 (2017) [Электронный ресурс]. – C. 62. - Режим доступа: https://www.vsrf.ru/documents/practice/15909/?ysclid=lff8s8i7tw597678186 (дата обращения: 18.03.2023).] 

When it comes to the Syrian Civil Code, in the event of the occurrence of sanctions that qualifies as a force majeure the contract is automatically extinguished and the obligor, therefore, is released from liability. There is no agreement among the Syrian scholars as to the possibility to terminate the contract. But at the same time, some Shariah commentators state that the obligee has a right to terminate the contract in case of hardship if he sustains unreasonable losses.[footnoteRef:323] [323:  Shoarian E., Rahimi F. Sanctions and their effects on contractual obligations: from the perspective of international instruments and Iranian law [Electronic resource]: Nordic Journal of Commercial Law, 2014. – Issue 1. – P. 17. – Available at: https://heinonline.org/HOL/Page?lname=Shoarian&public=false&collection=journals&handle=hein.journals/njcl2014&men_hide=false&men_tab=toc&kind=&page=1 (date of access: 13.03.2022).] 

The Supreme Court of the Russian Federation expounded the rules of application of Article 416:
· A party's obligation terminates due to an objective impossibility of performance occurring after the creation of the obligation and which is irremediable (permanent) in nature, if that party does not bear the risk of such circumstances occurring;
· Failure to perform is objective when, due to circumstances beyond the control of the debtor's will or actions, the debtor is unable, under the law or the contract, to perform the obligation either personally or by engaging for the performance of the obligation by third parties.[footnoteRef:324] For instance, the court found absence of necessary products (French manufacturer) for manufacturing and delivery of products leads to the inability of Vologda Optical and Mechanical Plant JSC, as a co-executor (sub-supplier), to fulfil its obligations to deliver the products necessary to manufacture goods under the State Contract within the framework of production co-operation[footnoteRef:325].  [324:  Постановление Пленума Верховного Суда Российской Федерации [Электронный ресурс]. – Режим доступа: https://www.vsrf.ru/documents/own/29023/?ysclid=lff9krb5cm13914655 (дата обращения: 18.03.2023).]  [325:  Постановление Девятого Арбитражного Апелляционного суда от 2 марта 2021 N 09АП-2038/21. [Электронный ресурс]. – Режим доступа: https://base.garant.ru/64293794/?ysclid=lfefcysjom666793029 (дата обращения: 18.03.2023).] 

d. [bookmark: _Toc134968831]Entrepreneurial risk in case of sanctions
In other cases, however, courts did not consider sanctions as a force majeure. Thus, the Court of Appeal held that the imposition of economic sanctions was not a basis for releasing the supplier from its obligation to deliver the equipment on the date set out in the contract[footnoteRef:326]. Likely wise, the imposition of special economic measures on the part of foreign States, which was described by the respondent as an irresistible force, could not in itself constitute a circumstance precluding the company from being guilty of improper performance.[footnoteRef:327] In both cases defendants did not provide sufficient evidence that the circumstance at issue meets all the requirements of Article 401(3). Furthermore, the Syrian tribunal acknowledged that “the debtor is responsible for the legal impossibility of performance where he knew or should have known, having investigated the matter with due diligence at the time of conclusion of the contract, that the circumstances preventing the proper performance could arise[footnoteRef:328]. A similar position was taken by the Russian court, which stated that breach of duty by the defendant's counterparties, the unavailability of goods needed for the performance of the obligations on the market and other similar circumstances constituting an entrepreneurial risk were not extraordinary and unavoidable circumstances under the given circumstances, i.e. force majeure.[footnoteRef:329] The Syrian court has also reverted to an entrepreneurial risk when assessing ‘practical impossibility’ which would justify invoking force majeure[footnoteRef:330]. In this regard, the court concluded that doing business with Syria was never risk-free, even before the US sanctions were reinstated[footnoteRef:331]. This means the court cannot conclude that contract performance may be considered as extremely difficult that it would amount to a practical impossibility[footnoteRef:332]. This is in line with the Cuban court decision. The Dutch company argued that it was legally obliged to terminate the agreement following the acquisition and that the circumstances amounted to force majeure[footnoteRef:333]. However, the court stated that the fact that a Dutch company may be exposed to financial liability as a result of a continuation of an agreement with a Cuban company is born at its own risk[footnoteRef:334]. [326:  Постановление Арбитражного суда Северо-Кавказского округа от 13.09.2018 по делу №А53-3447/2018 Федерации [Электронный ресурс]. – Режим доступа: https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=ASK&n=138091&ysclid=lffmj7hfb4953385044#WZm8yYTaox7nOJcv (дата обращения: 18.03.2023).]  [327:  Постановление Арбитражного суда Западно-Сибирского округа от 08.02.2021 №Ф04-6528/2020 по делу №А46-832/2020 [Электронный ресурс]. – Режим доступа: https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=AZS&n=172468&ysclid=lffmwo4sdo103936536#CCQByYTsVzkfnf0q (дата обращения: 18.03.2023).]  [328:  Shoarian E., Rahimi F. Sanctions and their effects on contractual obligations: from the perspective of international instruments and Iranian law [Electronic resource]: Nordic Journal of Commercial Law, 2014. – Issue 1. – P. 18. – Available at: https://heinonline.org/HOL/Page?lname=Shoarian&public=false&collection=journals&handle=hein.journals/njcl2014&men_hide=false&men_tab=toc&kind=&page=1 (date of access: 13.03.2022).]  [329:  Постановление Девятого Арбитражного Апелляционного суда от 31.08.2016 N 09АП-36468/16 [Электронный ресурс]. – Режим доступа: https://www.consultant.ru/cons/cgi/online.cgi?req=doc&base=MARB&n=1082281&ysclid=lffmyxzrbn172764502#0nrByYT6xpRnBgVu (дата обращения: 18.03.2023).]  [330:  Mooring E. Risk of violating US sanctions as a ground for force majeure [Electronic resource]. – P. 30. – Available at: https://kneppelhout.nl/wp-content/uploads/2021/10/Risk-of-violating-US-sanctions-as-a-ground-for-force-majeure.pdf (date of access: 13.03.2022).]  [331:  Ibid.]  [332:  Ibid.]  [333:  Mooring E. Risk of violating US sanctions as a ground for force majeure [Electronic resource]. – P. 31. – Available at: https://kneppelhout.nl/wp-content/uploads/2021/10/Risk-of-violating-US-sanctions-as-a-ground-for-force-majeure.pdf (date of access: 13.03.2022).]  [334:  Ibid.] 

To conclude, the main issue for the courts dealing with sanctions as a force majeure is to balance the interests of the parties while ensuring the sustainability of the commercial environment. Whether sanctions amount to force majeure is analyzed by the courts on a case-by-case basis. The common requirements to which the courts of sanctioned countries pay attention are the impossibility to foresee, inevitableness and impossibility of performance. In determining the consequences of changing, terminating a contract or releasing a party from liability, the national courts of sanctioned countries fairly assess the balance of interests of the parties, and the good faith of their conduct and try to minimise the negative consequences of its termination for each party. 

[bookmark: _Toc134968832]3.2. CISG application to disputes arising from sanctions

Nowadays economic sanctions have expanded greatly and become one of the main tools used by actors in the international arena to exercise pressure against a targeted state[footnoteRef:335]. As has already been described in this thesis, there are four states-participants of the CISG on which sanctions are imposed. These are the Russian Federation[footnoteRef:336], the Republic of Cuba[footnoteRef:337], the Serbian Arab Republic[footnoteRef:338] and the Republic of Syria[footnoteRef:339]. Sanctions imposed by Western countries include restrictions on both import and export, prohibition of transactions, embargoes, etc.[footnoteRef:340].  [335:  Fonotova O. V., Ukolova M. D. The impact of foreign economic sanctions on commercial contracts [Electronic resource] // Vestnik of Saint Petersburg University. – 2022. - Vol 13, Issue 4. - P. 963. – Available at: https://lawjournal.spbu.ru/article/view/10945 (date of access: 13.03.2023).]  [336:  EU sanctions against Russia following the invasion of Ukraine / European Commission [Electronic resource]. – Available at: https://ec.europa.eu/commission/presscorner/detail/en/fs_22_1402 (date of access: 12.03.2023).]  [337:  Cuba Sanctions / Office of Foreign Assets Control [Electronic resource]. – Available at: https://ofac.treasury.gov/sanctions-programs-and-country-information/cuba-sanctions (date of access: 12.03.2023).]  [338:  Serbia / EU Sanctions map [Electronic resource]. – Available at: https://www.sanctionsmap.eu/#/main/details/27/?search=%7B%22value%22:%22%22,%22searchType%22:%7B%7D%7D (date of access: 12.03.2023).]  [339:  Syria Sanctions / Office of Foreign Assets Control [Electronic resource]. – Available at: https://ofac.treasury.gov/sanctions-programs-and-country-information/syria-sanctions (date of access: 12.03.2023).]  [340:  1. Cuba Sanctions / Office of Foreign Assets Control [Electronic resource]. – Available at: https://ofac.treasury.gov/sanctions-programs-and-country-information/cuba-sanctions (date of access: 12.03.2023).
2. Syria Sanctions / Office of Foreign Assets Control [Electronic resource]. – Available at: https://ofac.treasury.gov/sanctions-programs-and-country-information/syria-sanctions (date of access: 12.03.2023).
3. Serbia / EU Sanctions map [Electronic resource]. – Available at: https://www.sanctionsmap.eu/#/main/details/27/?search=%7B%22value%22:%22%22,%22searchType%22:%7B%7D%7D (date of access: 12.03.2023).
4. EU sanctions against Russia following the invasion of Ukraine / European Commission [Electronic resource]. – Available at: https://ec.europa.eu/commission/presscorner/detail/en/fs_22_1402 (date of access: 12.03.2023).] 

a. [bookmark: _Toc134968833]Effect of sanctions on contractual obligations
Economic sanctions intervene in international trade in different ways. One of the main effects of economic sanctions is disruptions to the implementation of international contracts for the sale of goods[footnoteRef:341]. For instance, some companies are prohibited from complying with supply contracts since they are under the jurisdiction of Western states which imposed sanctions, interruption of supply chains makes a contract performance extremely onerous or parties may suffer significantly increased costs, which are sometimes too high to bear[footnoteRef:342]. Therefore, the key question for the parties is whether economic sanctions can be grounds for exemption under the CISG. [341:  Shahani G. Impact of Sanctions under the CISG // ASA Bulletin. 2015. - Vol. 33, Issue 4. – P. 849.]  [342:  Ibid.] 

To start with the effect of economic sanctions on contractual obligations, one needs to understand whether the impact of a specific economic sanction is great enough to allow the exemption for non-performance[footnoteRef:343]. This criterion is assessed on a case-by-case basis[footnoteRef:344]. The type of sanctions (multilateral or unilateral) is usually omitted by tribunals. However, some courts and commentators deny exemption to the parties claiming to be affected by economic sanctions especially when those come from another jurisdiction[footnoteRef:345]. Thus, the sanction should have a close connection with the dispute between parties. [343:  Kuyjin K. Can Economic Sanctions be Grounds for Exemption under the CISG? // Journal of Korea Trade. 2022. - Vol. 26, Issue 5. - P. 97.]  [344:  Szasz P. The Law of Economic Sanctions // International Law Studies. – 1998. - №71.1. - P. 455.]  [345:  The Netherlands: District Court at the Hague Judgment in Compagnie Europeenne Des Petroles S.A. v. Sensor Nederland B.V. (Extraterritoriality of U.S. Export Administration Regulations; Contractual Obligations), International Legal Materials. - 1983. - Vol. 22, No. 1. – P. 66-74.] 

Another view which is taken into account by the courts is whether the sanctions at issue are primary or secondary[footnoteRef:346]. Given this division, sanctions will affect the contractual obligations differently[footnoteRef:347]. For instance, primary sanctions, which target the addressee point-blank, make contract performance impossible to the targeted contractual party or the contractual party within the jurisdiction of the sanctioning State[footnoteRef:348]. By contrast, a secondary sanction rather brings the contractual party, especially from another jurisdiction of the sanctioning State, to economic ‘hardship’[footnoteRef:349]. As a result, the affected by the primary sanctions party is more likely to get an exemption than the one affected by the secondary sanctions[footnoteRef:350]. [346:  Kuyjin K. Can Economic Sanctions be Grounds for Exemption under the CISG? // Journal of Korea Trade. 2022. - Vol. 26, Issue 5. - P. 98.]  [347:  Kuyjin K. Can Economic Sanctions be Grounds for Exemption under the CISG? // Journal of Korea Trade. 2022. - Vol. 26, Issue 5. - P. 99.]  [348:  Shahani G. Impact of Sanctions under the CISG // ASA Bulletin. 2015. - Vol. 33, Issue 4. – P. 850.]  [349:  Ibid.]  [350:  Ibid.] 

The next feature to consider is the nature of the sanctions, i.e. financial sanctions or trade sanctions[footnoteRef:351]. Financial restrictions are put in a form of asset freezing; banning a bank related to the party from access to the financial market; banning financial investment in a primary target which might further affect the obligation to pay; and other prohibitions and restrictions on financial transactions including secondary sanctions against banks not related to the target[footnoteRef:352]. Trade sanctions in turn include restriction or prohibition of import and export of specific goods; prohibition of import and export to or from a particular country; etc[footnoteRef:353]. [351:  Department of the Treasury, Notice of Finding by FinCEN, “Finding That Banco Delta Asia SARL Isa Financial Institution of Primary Money Laundering Concern”, Federal Register. – 2005. - Vol. 70, No. 181.– P. 55.]  [352:  Shahani G. Impact of Sanctions under the CISG // ASA Bulletin. 2015. - Vol. 33, Issue 4. – P. 851-852.]  [353:  Ibid.] 

Measures prohibiting or restricting trade mostly affect sellers whereas buyers are more impacted by financial sanctions[footnoteRef:354]. [354:  Ibid.] 

Party’s performance may be affected by both multilateral and unilateral sanctions[footnoteRef:355]. However, claiming exemption on the grounds of unilateral sanctions might become a challenge due to their apparent illegality and extraterritoriality[footnoteRef:356]. As relates to primary and secondary sanctions, the party affected by primary sanctions is more likely to get an exemption since it is a direct cause of non-performance[footnoteRef:357]. By contrast, secondary sanctions tend to be considered an indirect cause of failure to perform[footnoteRef:358]. [355:  Kuyjin K. Can Economic Sanctions be Grounds for Exemption under the CISG? // Journal of Korea Trade. 2022. - Vol. 26, Issue 5. - P. 94.]  [356:  Ibid.]  [357:  Meyer J. Second thoughts on secondary sanctions // University of Pennsylvania Journal of International Law. - 2008 - Vol. 30. – P. 30.]  [358:  Ibid.] 

b. [bookmark: _Toc134968834]Failure to perform caused by economic sanctions
Turning back to Article 79, to understand whether it applies to economic sanctions, the tribunals need to understand the following issues:
· Which effect of sanctions amounts to the failure to perform?
· Does impediment cover economic sanctions?
· When economic sanctions as an impediment might be seen ‘beyond [the party’s] control’?
· Whether economic sanctions as an impediment might be seen as not reasonably foreseeable?
· Whether economic sanctions as an impediment might be considered unavoidable?[footnoteRef:359] [359:  DiMatteo L. Contractual Excuse Under the CISG: Impediment, Hardship, and the Excuse Doctrines // Pace International Law Review. – 2015. - № 27. - P. 34.] 

Paragraph 2 of Article 79, which deals the cases of failure to perform due to non-performance by the third party engaged in the performance, is of particular relevance in cases when the seller failed to deliver goods due to non-performance of its suppliers or sub-contractors; or when the buyer’s obligation to pay was affected by a financial institution at issue[footnoteRef:360]. Article 79(2) applies only if the seller actually delegates all or part of his performance to a third party[footnoteRef:361]. [360:  Kuyjin K. Can Economic Sanctions be Grounds for Exemption under the CISG? // Journal of Korea Trade. 2022. - Vol. 26, Issue 5. - P. 95.]  [361:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 142-143. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1. (Date of access: 12.03.2023).] 

To get an exemption, the non-performing party must prove that he failed to perform due to economic sanctions imposed[footnoteRef:362]. Under Article 79 the failure can be on the part of both the seller and the buyer and of ‘any obligation’[footnoteRef:363]. Thus, Article 79 applies to cases when the seller failed to deliver goods and documents; when the buyer failed to pay and accept the delivery; and also when either party (depending on the relevant terms) failed to proceed with customs clearance, shipping and taking out the insurance[footnoteRef:364]. [362:  Azeredo M. Economic Sanctions and Contractual Disputes Between Private Operators // Handbook on UN Sanctions and International Law, Edward Elgar Publishing. 2017. – P. 179.]  [363:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 79. – P. 24. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 06.01.2023).]  [364:  Brunner C. Force Majeure and Hardship Under General Contract Principles-Exemption for Non-Performance in International Arbitration. - Wolters Kluwer, 2009. - P. 206-207.] 

The second point to assess is what is covered by ‘failure’ of performance in case of sanctions. Article 79 clearly covers the complete non-performance[footnoteRef:365]. Meanwhile, reading Article 79(3), the exemption has effect only for the period during which economic sanctions exist[footnoteRef:366]. Therefore, delay or temporary failure to perform is also covered under Article 79. For instance, Honnold in his book Uniform Law for International Sales under the 1980 United Nations Convention describes the following case when the seller may rely on Article 79 for the exemption to pay damages for the delay[footnoteRef:367]. If the seller’s government lifts an export prohibition on the goods specified in the contract, which was placed after the contract conclusion and before the time of delivery, the seller may succeed in claiming the exemption for delay of performance[footnoteRef:368]. [365:  Honnold J. Uniform Law for International Sales under the 1980 United Nations Convention [Electronic resource]: Kluwer Law International, 3rd edition. – P. 616. – Available at: https://iicl.law.pace.edu/sites/default/files/bibliography/honnold_0.pdf (date of access 06.01.2023).]  [366:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 79. – P. 24. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 13.01.2023).]  [367:  Honnold J. Uniform Law for International Sales under the 1980 United Nations Convention [Electronic resource]: Kluwer Law International, 3rd edition. – P. 616. – Available at: https://iicl.law.pace.edu/sites/default/files/bibliography/honnold_0.pdf (date of access 06.01.2023).]  [368:  Kuyjin K. Can Economic Sanctions be Grounds for Exemption under the CISG? // Journal of Korea Trade. 2022. - Vol. 26, Issue 5. - P. 96.] 

Not only complete and delayed non-performance constitutes a ‘failure’, but also a defective performance might be covered by this term[footnoteRef:369]. However, it is a quite debated issue. Professor John Honnold considering the drafting history of the Article suggests that defective performance, delivery of non-conforming goods in particular, cannot be excused under Article 79[footnoteRef:370]. However, legal researchers Hans Stoll[footnoteRef:371] and Joseph Lookofsky[footnoteRef:372] believe that defective performance is covered by the Article. The court practice demonstrates that it might be difficult to get an exemption for the delivery of non-conforming goods under Article 79, but this does not mean that the party can never be exempted in such a case. For instance, in a vine wax case[footnoteRef:373], where the seller delivered black vine wax that did not meet industry standards, the court stated that an exemption was only possible if the defendant could rely on the newly developed wax having been exhaustively tested. This is also supported by the CISG Advisory Council Opinion No. 7[footnoteRef:374]. Not only delivery of non-conforming goods might be considered defective performance, but also partial delivery (A contract called for the Seller to manufacture for Buyer 1000 units, but due to unexpected government restrictions the Seller can deliver only 600 units[footnoteRef:375]) and partial payment (Buyer failed to pay the full amount due to suspension of foreign debts[footnoteRef:376]) can be seen as the ‘failure’ under Article 79. [369:  Ibid.]  [370:  Honnold J. Uniform Law for International Sales under the 1980 United Nations Convention [Electronic resource]: Kluwer Law International, 3rd edition. – P. 636. – Available at: https://iicl.law.pace.edu/sites/default/files/bibliography/honnold_0.pdf (date of access 06.01.2023).]  [371:  Stoll H. Commentary on the UN Convention on the International Sale of Goods. – Clarendon Press, 2nd edition, 2008. – P. 137.]  [372:  Lookofsky J. Understanding the CISG: Sixth (Worldwide) Edition [Electronic resource]: Kluwer Law International B. V., The Netherlands, 2022. – P. 139. - Available at: https://www.google.ru/books/edition/Understanding_the_CISG/y9iEEAAAQBAJ?hl=ru&gbpv=1 (date of access: -06.01.2023).]  [373:  Case VIII ZR 121/98 [Electronic resource]: Bundesgerichtshof [Federal Supreme Court], Germany, 24 March 1999. - Available at: https://iicl.law.pace.edu/cisg/case/germany-bger-bundesgerichtshof-federal-supreme-court-german-case-citations-do-not-ident-33 (date of access: 13.03.2022).]  [374:  Exemption of Liability for Damages Under Article 79 of the CISG / CISG Advisory Council Opinion No. 7 [Electronic resource]. – P. 6. – Available at: https://cisg.ca/uploads/6/5/8/7/65876561/cisg_advisory_council_opinion_no._7.pdf (date of access: 13.03.2022).]  [375:  Honnold J. Uniform Law for International Sales under the 1980 United Nations Convention [Electronic resource]: Kluwer Law International, 3rd edition. – P. 232. – Available at: https://iicl.law.pace.edu/sites/default/files/bibliography/honnold_0.pdf (date of access 13.03.2023).]  [376:  Case ICC Arbitral Award No. 7197 of 1992 [Electronic resource]: International Chamber of Commerce [ICC], 1992. - Available at: https://iicl.law.pace.edu/cisg/case/case-report-does-not-identify-parties-proceedings-16 (date of access 13.03.2023).] 

The next criterion that must be proved to be satisfied is that economic sanctions which caused the party’s failure to perform are an ‘impediment’ within the meaning of Article 79(1)[footnoteRef:377]. In other words, whether ‘impediment’ only refers to the well-defined domestic law concept of ‘impossibility’, or it also includes the broader concept of ‘hardship’[footnoteRef:378]. [377:  Kuyjin K. Can Economic Sanctions be Grounds for Exemption under the CISG? // Journal of Korea Trade. 2022. - Vol. 26, Issue 5. - P. 97.]  [378:  Hardship under the CISG / CISG Advisory Council Opinion 20 [Electronic resource] // Nordic Journal of Commercial Law, 2021. – Issue 1. – P. 7. – Available at: https://journals.aau.dk/index.php/NJCL/article/view/6542/5667 (date of access: 13.03.2022).] 

To start with the concept of impossibility, the inclusion of both legal and physical impossibility is evident[footnoteRef:379]. In the case of economic sanctions, it will mostly lead to legal impossibility[footnoteRef:380]. Legal impossibility means situations where a party is not able to perform since, if performing, a violation of the law occurs. To give an example, the export ban measure prohibits the delivery of goods by the seller. Likewise, a buyer is not able to perform his payment obligation due to the government’s ban on providing any type of monetary payment or payment of foreign debts. However, in such cases, parties are still arguably able to perform albeit facing certain difficulties[footnoteRef:381]. [379:  DiMatteo L. Contractual Excuse Under the CISG: Impediment, Hardship, and the Excuse Doctrines // Pace International Law Review. – 2015. - № 27. - P. 277-278.]  [380:  Shahani G. Impact of Sanctions under the CISG // ASA Bulletin. 2015. - Vol. 33, Issue 4. – P. 851-852.]  [381:  Kuyjin K. Can Economic Sanctions be Grounds for Exemption under the CISG? // Journal of Korea Trade. 2022. - Vol. 26, Issue 5. - P. 97.] 

c. [bookmark: _Toc134968835]Hardship caused by economic sanctions under Article 79
Turning to the concept of ‘hardship’, the point of whether it is covered by Article 79 is the subject of much controversy. According to the CISG Advisory Council Opinion 20, hardship means a ‘change of circumstances that fundamentally alter the equilibrium of the contract, in making performance by one party significantly more onerous or in decreasing its value considerably’[footnoteRef:382]. Some argue that hardship is not governed by the CISG at all and therefore cannot be considered an ‘impediment’ under the CISG[footnoteRef:383]. In one case the court also confirmed that the CISG does not govern hardship scenarios and that domestic law should be applied instead[footnoteRef:384]. Under another view, the hardship can be seen as an impediment under the CISG although it should be settled under the general principles underlying CISG[footnoteRef:385]. Therefore, reliance on Article 79 in cases when economic sanctions caused only hardship and not complete non-performance is possible[footnoteRef:386]. The same is illustrated in the case between the Russian company Gazprom (the Seller) and the Ukrainian company Naftogaz (The Buyer) which considered hardship caused by ‘sanctions which allow either European companies or Gazprom to renounce the overall volume offtake obligations in their long-term contracts’[footnoteRef:387]. The court stated that ‘issues of impediment or hardship fall within the scope of CISG – in particular Article 79’[footnoteRef:388]. [382:  Hardship under the CISG / CISG Advisory Council Opinion 20 [Electronic resource] // Nordic Journal of Commercial Law, 2021. – Issue 1. – P. 7. – Available at: https://journals.aau.dk/index.php/NJCL/article/view/6542/5667 (date of access: 13.03.2022).]  [383:  1. Lindstrom N. Changed Circumstances and Hardship in the International Sale of Goods // Nordic Journal of Commercial Law. – 2006. – Issue 1. - P. 14-15. 
2. Flambouras D. Comparative Remarks on CISG Article 79 & PECL Articles 6: 111, 8: 108 // Guide to Article. – 2002. –P. 266. - Available at: http://www.cisg.law.pace.edu/cisg/text/peclcomp79. html#er (date of access:01.04.2023).]  [384:  Case R.G. 4267/88 [Electronic resource]: Tribunale [District Court], Italy, 14 January 1993. - Available at: https://iicl.law.pace.edu/cisg/case/italy-january-14-1993-tribunale-district-court-nuova-fucinati-spa-v-fondmetall (date of access: 13.03.2022).]  [385:  Kruisinga S. (Non-) conformity in the 1980 UN Convention on Contracts for the International Sale of Goods: a uniform concept? // Intersentia nv. – 2004. - Vol. 46. - P. 153.]  [386:  Azeredo M. Economic Sanctions and Contractual Disputes Between Private Operators // Handbook on UN Sanctions and International Law, Edward Elgar Publishing. - 2017. – P. 180.]  [387:  Case V2014/078/080 [Electronic resource]: Arbitration Institute of the Stockholm Chamber of Commerce, 31 May 2017. – P. 484. - Available at: https://iicl.law.pace.edu/sites/default/files/case-text/4683_43410231.pdf (date of access: 13.03.2022).]  [388:  Ibid.] 

Both secondary and primary sanctions can cause hardship[footnoteRef:389]. To provide an example, primary sanctions put in a way of supply chain restriction or asset freezing make performance not impossible but rather onerous for a party. Meanwhile, secondary sanctions directed at companies which are not subject to the sanctioning State’s jurisdiction are most likely to cause hardship. For instance, the US government targets companies or banks doing business with a certain primary target, such as the Cuban government, which may make it extremely difficult for European companies to have any business with Cuba. However, such secondary sanctions do not constitute legal impossibility due to their extraterritorial nature, but rather an additional risk and costs for European companies to have business dealings with Cuba. [389:  Kuyjin K. Can Economic Sanctions be Grounds for Exemption under the CISG? // Journal of Korea Trade. 2022. - Vol. 26, Issue 5. - P. 98.] 

d. [bookmark: _Toc134968836]Sanctions as an uncontrollable, unpredictable and unavoidable impediment
The third point to prove is that the impediment in the form of economic sanctions is ‘beyond the party’s control’. In the case of economic sanctions, it is almost always the case since such measures are most often taken by the government. In particular, import and export restrictions, restrictions on transport and financial flows are ‘in principle deemed to lie beyond the control of private operators’[footnoteRef:390]. Thus, in Macromex Srl. v. Globex International Inc. the tribunal found an import ban on the goods specified in the contract to be beyond the seller’s control[footnoteRef:391]. [390:  Azeredo M. Economic Sanctions and Contractual Disputes Between Private Operators // Handbook on UN Sanctions and International Law, Edward Elgar Publishing. - 2017. – P. 182.]  [391:  Case No. 50181T 0036406 [Electronic resource]: International Centre for Dispute Resolution of the American Arbitration Association [ICDR], 12 December 2007. - Available at: https://iicl.law.pace.edu/cisg/case/december-12-2007-macromex-srl-v-globex-international-inc (date of access: 13.03.2022).] 

The next requirement which should be proved to be satisfied is that economic sanctions as an impediment could not reasonably be expected to have been taken into account at the time of contract conclusion. Nearly all the impediments are foreseeable in the modern commercial environment. Therefore, this criterion is very difficult to meet. Economic sanctions which are in place at the time of contract conclusion are ‘foreseeable’ impediments[footnoteRef:392]. Vice versa measures that appeared after the contract had been concluded are likely to be proved ‘unforeseeable’. Thus, the import ban[footnoteRef:393] and export restriction[footnoteRef:394] issued by the governments after the contract conclusion allowed the sellers to be exempted under Article 79. However, in the case of economic sanctions, the determination of unforeseeability must be carried out on a case-by-case basis. Such factors as industry and the goods at issue may heighten consideration for economic sanctions. Given the example, in the case concerning the sale of a nuclear power generation product, the court stated that a company engaged in nuclear-related business should be well aware of the fact that the government may impose import or export bans on a nuclear product at any time[footnoteRef:395]. Therefore, economic sanctions are foreseeable at the time of contract conclusion[footnoteRef:396]. Moreover, given the prevalent usage of economic sanctions nowadays, the existence of conflicts between nations at the time of contract conclusion which is disclosed to the public may be found sufficient to take the impediment into account[footnoteRef:397]. This view makes the requirement of unforeeseeability almost impossible to meet. This is because once the conflict exists; any country at any time may impose sanctions which will inevitably affect the equilibrium of the contract. [392:  Case rolnr. 9981 / HA ZA 95-2299 [Electronic resource]: 10 October 2012. - Available at: https://www.unilex.info/cisg/case/443 (date of access: 13.03.2022).]  [393:  Case No. 50181T 0036406 [Electronic resource]: International Centre for Dispute Resolution of the American Arbitration Association [ICDR], 12 December 2007. - Available at: https://iicl.law.pace.edu/cisg/case/december-12-2007-macromex-srl-v-globex-international-inc (date of access: 13.03.2022).]  [394:  Case 218y/2011 [Electronic resource]: 23 January 2012. - Available at: https://iicl.law.pace.edu/cisg/case/ukraine-january-23-2012-0 (date of access: 13.03.2022).]  [395:  Kuyjin K. Can Economic Sanctions be Grounds for Exemption under the CISG? // Journal of Korea Trade. 2022. - Vol. 26, Issue 5. - P. 101.]  [396:  Ibid.]  [397:  Ibid.] 

The last criterion is ‘unavoidability’, i.e. the party claiming the exemption must prove that he could not reasonably be expected to have avoided or overcome economic sanctions, or their consequences[footnoteRef:398]. This element is believed to be insurmountable since there are many commercially reasonable substitution options in the current business environment. [398:  United Nations Convention on Contracts for the International Sale of Goods (1980) [Electronic resource]: United Nations, New York, 2010. – Art. 79. – P. 24. - Available at: https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf (date of access: 13.01.2023).] 

In the same logic, the more specific provision on the obligation is provided in the contract, the more likely the party to get an exemption under Article 79[footnoteRef:399]. For example, the seller must deliver ‘200 tons of apples’. If his supplier from South Africa is not able to deliver goods due to economic sanctions put by the government in a way of export restriction, then the impediment is likely to be found avoidable since there are other alternative supply sources. But if the contract specifies an obligation to deliver ‘200 tons of apples originating from South Africa’ and the government of South Africa bans export after the contract conclusion, such an impediment will likely be found ‘unavoidable’, since there are no other alternative ways to fulfil the obligation. [399:  Kuyjin K. Can Economic Sanctions be Grounds for Exemption under the CISG? // Journal of Korea Trade. 2022. - Vol. 26, Issue 5. - P. 101.] 

In addition, if economic sanctions subject certain transactions to a government authorization regime by obtaining a license for export, the more possible it is for the contracting party to obtain the license, the more likely impediment will be considered avoidable[footnoteRef:400]. Therefore, the party willing to get an exemption has to prove that no license could have been obtained despite best efforts[footnoteRef:401]. [400:  Azeredo M. Economic Sanctions and Contractual Disputes Between Private Operators // Handbook on UN Sanctions and International Law, Edward Elgar Publishing. 2017. – P. 183.]  [401:  Melli Bank plc v Holbud Limited / Comparative and Critical Analysis of the Doctrine of Exemption/Frustration/Force Majeure under the United Nations Convention on the Contract for International Sale of Goods, English Law and UNIDROIT Principles [Electronic resource]. - P. 260. – Available at: https://dspace.stir.ac.uk/bitstream/1893/21805/1/DR%20NWAFOR%20N.%20A.pdf (date of access: 13.03.2022).] 

In conclusion, the exemption for the failure to perform is embedded in Article 79 of the CISG. The Article may be invoked by either party not only in cases of complete non-performance but also in cases of delays, defective or partial performance. Since the impediment under the CISG covers both the impossibility of performance and hardship, the party may rely on the provision even if the performance becomes extremely onerous due to economic sanctions. Economic sanctions as an impediment must be uncontrollable, unforeseeable and unavoidable. Proving the last two elements might become a challenge for the party.


[bookmark: _Toc134968837]Conclusion

The current commercial environment is affected by political and economic convulsions greatly. One such convulsion affecting contract performance is economic sanctions. This phenomenon is found to fundamentally alter the equilibrium of the contract. Therefore, to answer the much-debated question of whether sanctions amount to a force majeure it is necessary to trace the life cycle of the contract from the very conclusion. The contract conclusion process consists of two essential steps, i. e. offer and acceptance, which are governed by Articles 14 to 17 and 18 to 22 accordingly. When dealing with cases concerning economic sanctions tribunals keep the contract in its integrity concerning parties’ interest and risk allocation which they followed at the time of contract conclusion.
Before looking at economic sanctions under the CISG, it is necessary to understand to what extent CISG is applied by the courts in general, since the decision on the exemption depends on the applicable law. Currently, there are four sanctions states-parties to the CISG. They are the Russian Federation, the Republic of Cuba, the Syrian Arab Republic and the Republic of Serbia. Among these states, Russia has the most extensive practice of applying the CISG. In dispute settlement, the CISG prevails over domestic legislation if the criteria for its application are met. However, if there is another international agreement that concerns the same issue which is governed by the CISG, such an international agreement does prevail over the Convention for International Sale of Goods. If the issue is not covered by the CISG, the court resorts to national legislation.
Nowadays not only economic sanctions but unexpected changes in circumstances, in general, are a huge issue for parties to international trade since they significantly affect the contract performance. Consequently, every legal system and the international instrument provides for exemption on grounds of impossibility, force majeure and the like. Turning to the exemption under Article 79, the non-performing party must prove that he failed to perform due to the impediment which is unforeseen, uncontrolled, inevitable and insuperable. If the party delegated the performance to any third person, he will get an exemption only if Article 79(1) applies to that third person as well. In case of a force majeure occurrence, the non-performing party is under the obligation to promptly notify the counterparty of such events. The counterparty has the right to any remedies except damages.
As to the national legislation of the sanctioned countries, Russia, Syria, Serbia and Cuba as civil law countries provide for the exemption of liability on the grounds of force majeure. As well as under the CISG, the burden of proof and a duty to notify of force majeure lies upon the non-performing party. To get an exemption the party, who failed to perform as agreed, must prove the existence and continuance of force majeure; a causal link between impeding events and impossibility to perform; the force majeure is outside his control; and that he took all the reasonable measures to prevent or minimize possible risks. Recognition of a particular event as a force majeure is carried out by the court of a particular country taking all the facts of a certain case and parties’ interests into consideration.
Whether sanctions amount to force majeure is analyzed by the national courts on a case-by-case basis. To constitute a force majeure before the courts in Russia, Serbia, Syria and Cuba, sanctions must be unforeseeable at the time of contract conclusion, inevitable and be the direct cause of non-performance. In determining the consequences of changing, terminating a contract or releasing a party from liability, the national courts of sanctioned countries fairly assess the balance of interests of the parties, and the good faith of their conduct and try to minimise the negative consequences of its termination for each party.
In case of impossibility to perform due to sanctions occurrence, either party may refer to Article 79 of the CISG. One must prove the following points before the tribunal: the effect of sanction suffered by the party is covered by the ‘failure to perform’; sanction/certain measure amounts to impediment under the meaning of Article 79, beyond his control, unforeseeable and is impossible to avoid taken the best efforts. Hearing the case, the court will pay attention to the additional factors of each case such as the type (primary or secondary, unilateral or multilateral) of the sanctions, their substance (trade or financial) and extraterritoriality, and the industry and goods targeted. In spite of all the above, case law remains highly controversial. This does not contribute to business, because companies do not have a clear vision of the contract and its life cycle in cases of sanctions.
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