[bookmark: _Toc100222944]Saint-Petersburg State University



Makoeva Danita Bekirovna

Final qualifying work on the topic:

	Contractual sanctions clause 





Level of education: master degree 
Field 40.04.01 “Jurisprudence”
Main educational program 
“VM.5848.2021 Transnational legal practice”



 

	 
	Scientific adviser:
Associate Professor of Administrative and Financial Law, Candidate of Legal Sciences 
Trunk-Fedorova Marina Pavlovna

	
	Reviewer: 
Senior lawyer of a non-public joint-stock company “Svetogorsk CBK”
Abesadze Sergey Alexandrovich


 
 



Saint-Petersburg
2023

	[bookmark: _Toc132494329]Table of Contents


[bookmark: _GoBack]

Table of contents	2
Introduction	3
Chapter 1. Economic sanctions in international public law	6
§ 1. Theoretical concept of “economic sanctions” and its legal nature	6
§ 2. The issue of legality of the application of the unilateral economic sanctions	12
Chapter 2. Economic sanctions and international business relations	18
§ 1. Potential consequences of the application of sanctions	18
§ 2. How can the government aid international business work under the imposed economic sanctions?	21
Chapter 3. Contractual sanctions clause. Theoretical aspects	28
§ 1. Theoretical concept of “contractual sanctions clause”	28
§ 2. Contractual sanctions clause V. Force majeure. Why economic sanctions are not a force majeure circumstance?	36
Chapter 4. Contractual sanctions clause: from theory to actions. A step-by-step plan on how to draft an appropriate contractual sanctions clause	41
Conclusion	56
List of used literature	59



	[bookmark: _Toc132494330]Introduction



[bookmark: _Toc100222945]In the context of the history and development of law in Russia, “economic sanctions” as a term became known to a wide range of people in 2014 in connection with the entry of Crimea and the city of Sevastopol into the Russian Federation. In response the United States of America and the countries of the European Union adopted a package of “sanctions” against Russia. As a result, over the past few years, the term “economic sanctions” has become one of the most frequently used in both public and private discussions of Russian international affairs[footnoteRef:1]. [1:  Koryakin V. M., Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

“Economic sanctions” are a set of measures of a political, diplomatic, economic, informational, and propaganda nature that are used both at the level of international organizations and by individual states unilaterally in order to change the state’s foreign policy course and achieve its isolation on the world stage[footnoteRef:2]. [2:  Koryakin V. M., Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

Currently we are living in a period of change in the political balance of power in the international arena, when “economic sanctions” are becoming the main institution for manipulating the behavior of the governments of various countries. It is in modern times that these concepts are even more developed and arouse great interest among a wide range of people. 
Economic sanctions are unavoidably going to have an impact on corporate interests, both Russian and foreign, and will also likely make it more challenging for targeted persons and organizations to realize their legal rights and legitimate interests[footnoteRef:3]. This in practice leads to the following negative consequences: [3:  Koryakin V. M., Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

1. Impossibility or difficulty in fulfilling contractual obligations in kind[footnoteRef:4]; [4:  Koryakin V. M., Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

1. Inability to settle obligations due to limitations of the banking activity or due to limitations of the interaction with a certain counterparty[footnoteRef:5]; [5:  Koryakin V. M., Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

1. Losses, including in the form of disproportionate and unplanned expenses for obligation performance[footnoteRef:6].  [6:  Koryakin V. M., Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

The so-called “sanctions clause” in civil law contracts is one of the tools being actively discussed today in the legal and commercial communities for defending the rights of parties to contractual relationships. It is reasonable (for its theoretical justification) to compare this preventive measure with the idea of a higher level – “reservation in law” – since it is still a relatively new protective measure for contract law and has not yet gained widespread acceptance[footnoteRef:7].  [7:  Koryakin V. M., Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

These circumstances make it necessary to conduct a scientific analysis of the theory, practice, and characteristics of conducting business under sanctions, as well as to justify such an analysis in the civil law relationships between Russian entrepreneurs and foreign partners[footnoteRef:8]. [8:  Koryakin V. M., Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

In the framework of this thesis, the following aspects will be considered:
1. The concept of introduced “economic sanctions”, the analysis of their legal nature, and proovide an overview of the potential consequences that the international business may suffer; 
1. The concept of the “contractual sanctions clause”, its necessity and practical applicability, as well as several individual cases where the contractual sanctions clauses were implemented;
1. The analysis in order to develop a universal contractual sanctions clause, that can be modeled for any area of activity and the interests of specific parties.
I would also like to note that within the framework of this thesis, the term “economic sanctions” will be considered in a way that many will find doctrinally incorrect and replacing the content of the analyzed measures. However, I am convinced that it is necessary to use precisely the term “economic sanctions” for a number of reasons including: (1) we should not forget that this is term is the one that is currently actively used, and (2) the use of this term simplifies the perception process. 
However, I do concur with certain academics[footnoteRef:9] who expound on the replacement of ideas implied by the usage of the terms “economic sanctions” and “economic coercion measures”. While it is true that these terms are misused in 99% of instances, the replacement of these concepts has already taken place. Rather than contest this development, I believe that we should instead adapt to the trends in the growth of international legal and economic relations. Therefore, unless otherwise stated, the term “economic sanctions” shall be used to refer to “economic coercion measures” in the context of this thesis. [9:  The UN document as of February 10,2015 No. A/HRC/28/74.; Kuris P.M. International offenses and the responsibility of the states. Vilnius. 1973. P. 49. ] 
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[bookmark: _Toc132494332]§ 1. Theoretical concept of “economic sanctions” and its legal nature

In order to begin the analysis of the chosen topic, it is deemed necessary, firstly, to define the term “economic sanctions” and explain its use. At present, due to changes in international politics, the term “economic sanctions” has become known to most citizens of the Russian Federation, but most of them do not seem to fully grasp its true definition. 
It seems that in revealing the essence of unilateral economic sanctions, the key, oddly enough, is the terminological problem: can unilateral coercive economic measures be called economic sanctions?[footnoteRef:10]  [10:  Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.] 

The lack of a unified terminology developed in regard to unilateral economic sanctions in either the wording of international agreements or the scientific literature makes consideration of the subject extremely difficult[footnoteRef:11]. To designate such measures, the following terms are used:  [11:  Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.] 

· “Economic measures”;
· “Retaliatory measures”;
· “Countermeasures”;
· “Economic coercive measures”;
· “Coercive measures”;
· “Unilateral sanctions” ;
· “Individual international legal sanctions”, etc. 
Basically, there is a terminological confusion. At the same time, specialists addressing this topic, of course not always, invest the same meaning in the mentioned terms[footnoteRef:12]. The lack of a unified terminology developed in regard to unilateral economic sanctions in either the wording of international agreements or the scientific literature makes consideration of the subject extremely difficult[footnoteRef:13].  [12:  Entin M., Entina E. Sanction wars or equal cooperation: time of choice // All Europe. 2015. No. 3 (97); Boguslavsky M.M. International economic law. Moscow. 1986. p. 237 – 252.]  [13:  Vasilenko V.A. Responsibility of the state for international offenses. Kyiv. 1976. P. 221-222.] 

As was already noted, the term “economic sanctions” as we know it is typically applied in an unreasonable manner. Only those actions approved by a specific mechanism and established by the UN Security Council in accordance with Chapter VII of the UN Charter[footnoteRef:14] are considered sanctions as they cannot be taken in pursuing personal gain. The activities we refer to as “economic sanctions” actually refer to “unilateral coercive measures” in international law. Such actions are taken solely to exert political or financial pressure on the government of another nation, undermine its sovereignty, or reap financial benefits. Such actions interfere with the global trading system, infringe human rights, and are contrary to fundamental international law principles[footnoteRef:15].  [14:  You can find the full text here: Chapter VII: Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression (Articles 39-51) | United Nations.]  [15:  Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.] 

The main difference between the terms “economic sanctions” and “unilateral coercive measures” is the question of the existence of guarantees that prevent the implementation of measures solely in the interests of the implementing party in violation of the interests of the recipient. Such guarantees are absent when unilateral coercive measures are applied, but they are present with respect to sanctions[footnoteRef:16].  [16:  Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.] 

Now that we have briefly overviewed the terms “unilateral coercive economic measures” and “economic sanctions”, we need to determine whether mentioned terminological confusion have been used deliberately to mask the real reason behind the introduction of economic sanctions.
With regard to economic sanctions, it is commonly believed that such euphemisms have been used (a) to hide the mechanism by which such measures are expected to achieve their declared purposes; (b) to imply that these measures target wrongdoers; and (c) to imply that such measures are compatible with humanitarian principles. Regardless whether such terminological mix-up is deliberate, represents a “blind spot”, or results from the lack of intellectual rigor, the effects of such abuse of language are not innocent. One of the first tasks of those who study economic sanctions is to bring order into the use of terminology[footnoteRef:17]. [17:  Davidsson E. The Mechanism of Economic Sanctions: Changing Perceptions and Euphemisms // Global Research, June 24, 2019.] 

In the Soviet and Russian doctrine of international law, “economic sanctions” became the subject of special consideration quite rarely and for the most part in the study of the issue of non-discrimination in international economic relations. In addition, the sanctions were seen through the lens of coercive measures imposed by the UN Security Council’s decision. It was acknowledged that unilateral extraterritorial coercive measures used by individual states without a relevant UN Security Council decision were illegal, violated international law and the UN Charter[footnoteRef:18], and did not qualify as “sanction measures”[footnoteRef:19].  [18:  You can find the full text here: Chapter VII: Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression (Articles 39-51) | United Nations.]  [19:  Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.] 

At first, representatives of Western and American legal doctrine adhered to a similar terminological distinction[footnoteRef:20].  [20:  Bowett D. Economic Coercion and Reprisals by States. Virginia Journal of International Law. 1972. Vol. 13.] 

However, Western and American international law publications between 1960 and 1985 referred to unilateral economic actions as “economic coercion”. Unilateral economic coercion became to be referred to as “sanctions” at some point due to a terminological change[footnoteRef:21]. Thus, the first version of Economic Sanctions Revisited[footnoteRef:22] was released in 1985 under the auspices of the Peterson Institute of World Economics, where the term “sanctions” denoted “unilateral coercive economic measures”. [21:  Boguslavsky M.M. Legal Aspects of International Economic Security. Soviet Yearbook of International Law. 1986. Moscow, 1987. P. 65 – 77.]  [22:  I am referring to the book “Economic Sanctions Reconsidered” by Gary Clyde Hufbauer, Jeffrey J. Schott, Kimberly Ann Elliott and Barbara Oegg.] 

Such trend in Western literature that started the 20th century[footnoteRef:23] is still prominent today, which is one of the main reasons why the term “economic sanctions” is so widely used today, albeit not quite correctly. Meanwhile, the term “sanctions” is not used in the text of the UN Charter. In Chapter VII[footnoteRef:24], instead of it, the concepts of “measures not related to the use of armed forces” (Article 41), “provisional measures” (Article 40), “preventive or coercive measures” (Article 50) are used.  [23:  Lillich R.B. Economic Coercion and the “New International Economic Order”: A second look at Some First Impressions. Virginia Journal of International Law. 1976. Vol. 16.]  [24:  You can find the full text here: Chapter VII: Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression (Articles 39-51) | United Nations.] 

The term “sanctions” was not used in the text of the Statute of the League of the United Nations[footnoteRef:25] either. At the same time, as was mentioned by V.A. Vasilenko[footnoteRef:26], in the reports and resolutions of the League of Nations, the coercive measures provided for in Article 16 of its Statute and applied by member states in relation to the state that committed an armed attack, were called sanctions. However, later in the resolutions and documents of various bodies and specialized agencies of the UN, the term “sanctions” was used only to refer to coercive measures under Chapter VII of the UN Charter[footnoteRef:27][footnoteRef:28].  [25:  You can find the full text here: https://treaties.un.org/doc/publication/ctc/uncharter.pdf]  [26:  Vasilenko V.A. Responsibility of the state for international offenses. Kyiv, 1976. P. 221-222.]  [27:  You can find the full text here: Chapter VII: Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression (Articles 39-51) | United Nations.]  [28:  Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.] 

At the same time, there was a clear lexical error at some point, and unilateral economic coercive actions started to be referred to as sanctions. E.T. Usenko and V.A. Vasilenko stated that the situation altered when the USSR’s involvement in the Afghanistan war prompted the US to impose a variety of trade sanctions on the USSR in 1980. E.T. Usenko and V.A. Vasilenko claim that the term “sanctions” in reference to these actions has gained popularity because of the Western media[footnoteRef:29]. [29:  Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.] 

Thus, in my opinion the term “sanctions” can be best described as the intentional withdrawal of a government from a commercial or financial relationship in order to achieve foreign policy objectives, or as the refusal of one or more states to engage in any relationship designed to influence the behavior of another state on non-economic issues or to limit its military capabilities[footnoteRef:30].  There are different types of sanctions that can be used by states: [30:  Jentleson, B.W. Economic sanctions and post-Cold War conflicts: Challenges for theory and policy. 2000. ] 

1. Trade sanctions;
1. Prohibition of entry;
1. Sectoral sanctions.
We are currently experiencing the heyday of sectoral sanctions. Such a phenomenon as sectoral sanctions is only possible in an era of globalism and international trade interdependence. Such sanctions do not affect a single country’s economy as a whole, but its individual industries, which are the most vulnerable to this kind of impact[footnoteRef:31]. [31:  Shepelev D.V., Shustov G.O. Legality of economic sanctions from the public international perspective. Legal Bulletin. 2021.] 

If we divide sanctions according to the entity imposing them, three main de facto entities can be distinguished in international law:
1. The United Nations Security Council;
1. Other international organizations with the right to establish a sanctions regime in accordance with established procedure;
1. States.
The issue of state sanctions in international law is the most uncertain, since there is no single international agreement on the rules for imposing sanctions. If for many centuries of war the states came to understand that even war needs its own rules, and thus a branch of international humanitarian law appeared, sanctions are a rather new type of influence and coercion. It was not until the end of the XX century that states reached such a level of economic co-dependence that stopping the supply of a resource or service from one market to another could really have serious consequences[footnoteRef:32].  [32:  Shepelev D.V., Shustov G.O. Legality of economic sanctions from the public international perspective. Legal Bulletin. 2021.] 

Also, an important factor in the development of economic sanctions is the modern doctrine of military deterrence. Due to the fact that war is no longer a valid mode of threat. And there are deterrence factors, economic sanctions are becoming more important. Thus, sanctions are becoming a not so strong threat but can still cause quite a lot of harm to an entire nation as well as to an individual. Idriss Jazairy, the special rapporteur on the negative impact of unilateral economic measures on human rights, devoted his statement to this topic. In his statement, he said that while sanctions have typically resulted in countries or groups of countries refusing to trade with the target state, the imposition of a blockade has the added blow of preventing trade with other willing trading partners[footnoteRef:33]. [33:  Statement by Idriss Jazairy, Special Rapporteur on the Negative Impact of Unilateral Coercive Measures on the Enjoyment of Human Rights. 72nd session of the General Assembly, Third Committee, Item 73 (b & c): 18 October 2017 New York.] 

All things considered, the fundamental purpose of sanctions in interstate relations is to force the target state to refrain from doing what the sanctioning state does not want to do and to make it so economically not beneficial that it would be easier to refuse to do so. This simple definition offers two categories that can help us establish a framework for understanding the sanctions regime and its impact on the economy. Each can be understood differently in terms of international law. The first depends on the range of sanctions, from mild to coercive, that the sanctioning state can impose. The second concerns what actions the sanctioning state wants to prevent through these economic restrictions. Either these are actions that the sanctioning state benefits from, but has no legal right to demand, or they are actions that violate international law, in which case economic sanctions will be aimed at preventing the wrongful act in question[footnoteRef:34]. [34:  D’Amato A. The Moral and Legal Basis for Sanctions. 2010. ] 


[bookmark: _Toc132494333]§ 2. The issue of legality of the application of the unilateral economic sanctions

Let us now turn to the legal aspect of the sanctions’ regimes according to the possible actors as they are identified in paragraph 1 of this chapter. 
1. United Nations Security Council
The legal basis for sanctions from a UN perspective can be found in the United Nations Charter. Chapter VII, Article 39[footnoteRef:35] states the following: “The Security Council shall determine the existence of any threat to the peace, any breach of the peace, or any act of aggression, and shall make recommendations or decide what measures shall be taken in accordance with Articles 41, 42 to maintain or restore international peace and security”[footnoteRef:36]. As can be seen from the article itself, there is no specific mention of economic sanctions, but Article 41[footnoteRef:37] indicates the possibility of severing economic relations, if it is necessary to maintain peace and security. Article 39[footnoteRef:38] does not specify in which situations sanctions may be applied, but simply provides guidelines as to the types of measures that may be implemented, while the decision-making power rests entirely with the Security Council itself.  [35:  You can find the full text here: Chapter VII: Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression (Articles 39-51) | United Nations.]  [36:  You can find the full text of the UN Charter here: https://www.un.org/en/about-us/un-charter/full-text.]  [37:  You can find the full text here: Chapter VII: Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression (Articles 39-51) | United Nations.]  [38:  You can find the full text here: Chapter VII: Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression (Articles 39-51) | United Nations.] 

So far, there have been several instances in which the Security Council has imposed sanctions. The first instance of economic sanctions was in 1966 against Rhodesia. Since then, the Security Council has imposed sanctions 26 times: in Southern Rhodesia, South Africa, the former Yugoslavia, Haiti, Iraq, Angola, Sierra Leone, Somalia, Eritrea, Liberia, the Democratic Republic of the Congo, Côte d'Ivoire, Sudan and the United States of America. Ivoire, Sudan, Lebanon, the Democratic People's Republic of Korea, Iran, Libya, Guinea-Bissau, the Central African Republic, Yemen, South Sudan and Mali[footnoteRef:39], as well as against ISIS (DA’ESH), al-Qaida and the Taliban[footnoteRef:40]. We can say that these were exceptional legitimate sanctions because they were imposed in compliance with all legal norms of international law and UN law. Now it is worth examining whether other types of sanctions imposed not by the UN Security Council but by other international organizations are legitimate and justified. [39:  Pimenova A.O. Application Of Sanctions By The United Nations Security Council To Ensure International Security, Scientific-Methodical Electronic Journal "Concept". 2019. No. 4.]  [40:  Boisson de Chazournes L. Collective security and the economic interventionism of the UN : The need for a coherent and integrated approach. Journal of International Economic Law. 2007. No. 10(1). P. 51-86.] 

1. Other international organizations entitled to establish a sanctions regime in accordance with established procedure
Due to the new era of integration process, regional integration coalitions and alliances may also impose sanctions. The most illustrative example is the European Union and the African Union. According to the UN Sanctions Report[footnoteRef:41], such sanctions or restrictive measures have been imposed by the European Union in 48 cases and by the African Union in 11 cases. Under the Maastricht Treaty of 1993[footnoteRef:42], and the new Treaty on the Functioning of the European Union[footnoteRef:43] that succeeded it, member states of the European Union gave the EU Council the right to impose sanctions or restrictive measures. The EU defines its understanding of sanctions in detail in three key documents: [41:  Compendium of the High-level Review of UN Sanctions June 2015.]  [42:  You can find the text of the treaty here: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A11992 M%2FTXT. ]  [43:  You can find the full text of the treaty here: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX: 12012E/TXT:en:PD. ] 

0. Guidelines for the Implementation and Evaluation of Restrictive Measures (Sanctions) under the EU Common Foreign Security Policy[footnoteRef:44]; [44:  You can find the text of the guidelines here:  https://data.consilium.europa.eu/doc/document/ST-5664-2018-INIT/en/pdf. ] 

0. Basic Principles on the Use of Restrictive Measures (Sanctions)[footnoteRef:45]; [45:  You can find the text of the principles here: https://data.consilium.europa.eu/doc/document/ST-10198-2004-REV-1/en/pdf. ] 

0. EU best practices on the effective use of restrictive measures[footnoteRef:46]. [46:  You can find the text of the best practices here: https://data.consilium.europa.eu/doc/document/ST-10572-2022-INIT/en/pdf. ] 

Sometimes these sanctions may be in line with UN Security Council measures, but they may also differ from them, so that they can lead to very different results. The primary treaties of the European Union give the EU Council the ability to impose sanctions. These kinds of sanctions may be acceptable in international politics and law because they have to be agreed upon by many members of the Union, and this leads to a profound and reasonable decision. Moreover, imposing sanctions on Union members is also a very serious measure to insist on compulsory compliance with Union law. Thus, we can conclude that international organizations and unions are allowed to impose sanctions because of the complex system of collective, deliberative decision-making.
1. The states
An important question of this study is the question: can states impose economic sanctions themselves? There are different views on this issue, and the author will consider the main ones.
Some argue that states have such authority under customary international law. This idea stems from the fact that all states are sovereign and equal entities and have the right to determine any manner of their foreign policy, so as long as there is no treaty establishing rules of trade between countries, there is no obligation to provide any regime limiting the rights to unilateral sanctions[footnoteRef:47].   [47:  Shepelev D.V., Shustov G.O. Legality of economic sanctions from the public international perspective. Legal Bulletin. 2021.] 

The International Court of Justice took exactly this position in Nicaragua v. United States[footnoteRef:48]. Here we see the use of the principle of non-interference in state affairs, whereby the U.S. can impose an embargo as long as it does not violate a binding treaty. At the end of the last century, many scholars hoped for globalization as a cure for the negative effects of unilateral sanctions. For example, Professor Sass, who was actually a psychiatrist but also had an active social position and worked on sociological problems late in his life, also argued, “It may thus be concluded that, as the 20th century draws to a close, at least de lege ferenda, no state can anymore claim a general legal right to impose economic sanctions against other states, except perhaps in situations where coercion is in the interest of the international community”[footnoteRef:49]. [48:  International court of justice reports of judgments. Advisory opinions and orders case concerning military and paramilitary activities in and against Nicaragua (Nicaragua V. the USA), merits judgments of 27 June 1986.]  [49:  Szasz P. The law of economic sanctions. International Law Studies. 1988, No. 71(1). P. 455-481.] 

However, there is another view which the author supports: sanctions are unlawful coercive measures. This theory is based on the contradiction with the principle of non-interference in the internal affairs of the state, which is a universally recognized principle of international law. It finds its confirmation in the 1970 Declaration on Friendly Relations[footnoteRef:50] and, in particular, in article 32 of the 1974 Charter of Economic Rights[footnoteRef:51][footnoteRef:52].  [50:  You can find the full text here: D 218 “Friendly Relations Declaration“ (publicinternationallaw.in).]  [51:  You can find the full text here: A/RES/29/3281 - Charter of Economic Rights and Duties of States - UN Documents: Gathering a body of global agreements (un-documents.net)]  [52:  Shepelev D.V. Shustov G.O. Legality of economic sanctions from the public international perspective. Legal Bulletin. 2021. ] 

The obligations of States, which state the following: “No State may use or encourage the use of economic, political or any other means to coerce another State in order to obtain from it the subordination of the exercise of its sovereign rights” [footnoteRef:53]. This approach is based on the great inconsistency between unilateral sanctions and human rights. While human rights are a core issue of public international law, sanctions are in fact in conflict with them. If sanctions are unreasonable and affect society as a whole indiscriminately, this is not exactly a reasonable way to act from a public law perspective. Also, we see no boundaries or limits to this sanctions’ regime, and even if the goal of sanctions is achieved, sanctions can still remain in place, which can lead to truly terrible consequences, such as starvation, lack of medication, etc. This is why the UN General Assembly has passed a huge number of resolutions on strict measures to combat unilateral economic sanctions. As an example, we can see the negative impact of such sanctions on countries in the Middle East. We can conclude that unilateral sanctions are more contrary to international public law than any other type of sanctions[footnoteRef:54]. [53:  You can find the full text here: A/RES/29/3281 - Charter of Economic Rights and Duties of States - UN Documents: Gathering a body of global agreements (un-documents.net)]  [54:  Habibi N. The Impact of Sanctions on Iran-GCC Economic Relations. Middle East Brief, Crown Center for Middle East Studies, Brandies University.] 

In the absence of sufficient legal grounds in practice, economic sanctions are usually presented as measures to protect human rights, democracy, or the rule of law. At the same time, as was previously mentioned, within the framework of modern international law, the majority of coercive measures should be authorized by the UN Security Council. This means that it, in most cases, is the Council that determines which violations of the values ​​and principles, in accordance with the provisions of Article 39 of the United Nations Charter[footnoteRef:55] are a threat to peace. [55:  Habibi N. The Impact of Sanctions on Iran-GCC Economic Relations. Middle East Brief, Crown Center for Middle East Studies, Brandies University.] 

Particularly in the desire of the major players in the international political arena to maintain the ability to project their power around the world, for which neither international obligations nor the sovereignty of other states should be an obstacle, ideological reasons have quite frequently served in recent years as a cover for economic or strategic interests.
The laws that impose unilateral economic sanctions serve the purpose of projecting one country’s sovereignty on a global scale, for which there are no legal grounds. They are not just a violation of the sovereignty of other states. In the complete absence of any procedural control, they also give a free hand to the most influential member state of the UN and at the same time cause serious damage to the system of international law on which the United Nations is based. The adoption of such laws demonstrates the twofold impact of the lack of a balance of power in international law. Provisions on so-called secondary sanctions in the introduced regimes provide for unilateral sanctions, as a result any country reserves the right to take action against any foreign government or company that does business with the sanctioned state, or a company or individual in the territory of that state if they do business in the named country or conduct financial transactions through their banks.
Unlawful “secondary sanctions” which are sometimes even stronger than the “main ones” interfere in the internal affairs of other states, which is a serious violation of state sovereignty. They also worsen the situation, pose a threat to international security, and may even push the conflict toward armed conflict. The state applying sanctions violates the concept of the sovereignty of the UN Security Council in such situations by claiming unique authority through extraterritorial sanctions[footnoteRef:56]. [56:  Köchler H. Sanctions and International Law. Bulletin of International Organizations. Vol. 14. 2019, No. 3. P. 27-47.] 

However, there are no efficient legal processes for impartial investigation and examination of legal transgressions when applying unilateral sanctions in the current UN regulatory framework. Only cases where the parties acknowledge the International Court of Justice’s authority, are referred to it, or are mandated by an international agreement may be heard by the Court and decided upon.
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In reality, a number of UN publications posited that one of the main tenets of international law was the inadmissibility of using economic pressure to sway other states. Coercive economic measures are regarded as having violated all of international law’s fundamental principles in this case, particularly the Declaration on the Principles of International Law’s interpretation of the norm of non-intervention[footnoteRef:57].  [57:  Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.] 

The topic of whether coercive economic measures are permissible was also primarily examined in light of the particular concerns of emerging countries, whose economies are well recognized to be fragile. The reconstruction of international commercial and economic relations on the basis of equality and mutual respect of interests was a concern for the UN during this time. At the same time, it was believed that the fundamental tenets of international law could be explained in reference to particular sectors of state interaction, such as global trade[footnoteRef:58].  [58:  Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.] 

At the Conference on Trade and Development, convened in 1964 at the initiative of the UN, a document was adopted in which the UN member states attempted to codify the general principles that determine international trade relations and trade policy. In particular, it was fixed[footnoteRef:59]: “International trade should be mutually beneficial and carried out on the basis of the most favored nation treatment; within the framework of this trade, actions should not be taken that damage the trade interests of other countries”[footnoteRef:60] (general principle eighth). In essence, this was a clarification of the principles of the sovereign equality of states and non-interference in internal affairs in relation to the sphere of trade relations[footnoteRef:61].  [59:  Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.]  [60:  You can find information on it here: https://unctad.org/system/files/official-document/osg286_en.pdf.]  [61: Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.] 

The need for further development of this principle arose due to the fact that Western countries, having lost the levers of political influence on developing states, began to widely use economic influence. Considering this circumstance, the United Nations Conference on Trade and Development (the UNCTAD) adopted in 1983 a special Resolution “On the Renunciation of Coercive Economic Measures”[footnoteRef:62]. It is noteworthy that in the title of the Resolution the phrase “coercive economic measures” was used, and in its text (apparently due to a misunderstanding) the term “economic sanctions” was used[footnoteRef:63].  [62:  For more information on the matter go to: https://unctad.org/system/files/official-document/td326vol1_en.pdf.]  [63:  Bakhin S.V., Eremenko I.Y. Unilateral Economic “Sanctions” And International Law, Law. 2017. No. 11.] 

Along the way, a more general discussion on the legality of unilateral economic actions also arose. They were considered to be in conflict with the fundamental tenets of the multilateral trading system, among other reasons. It is no accident that the General Agreement on Tariffs and Trade, the organization that served as the WTO’s immediate precursor at the time, began to give special regard to unilateral economic actions. In 1982, at the session of this organization, a Ministerial Declaration was adopted, which emphasized that the member states of the General Agreement on Tariffs and Trade of 10/30/1947 “undertake individually and jointly to refrain from taking restrictive trade measures for non-economic reasons that are not consistent with General Agreement” [footnoteRef:64].  [64:  You can find information on it here: https://www.wto.org/english/res_e/booksp_e/agrmntseries2_gatt_e.pdf.] 

The forms of implementation of international economic sanctions are being modified simultaneously with the development of the very concept of sanctions coercion, which reflects changes in the nature of international threats, a factor in the global deepening of the economic interdependence of states, and also considers the practical results of the implementation of previously implemented measures. So, speaking about the consequences of the introduction of economic sanctions, one cannot belittle their importance, the range of possible consequences can be considered unlimited: from the economic isolation of some countries to the decline in the general welfare of the population of countries. Economic sanctions can be strikingly successful in disrupting a particular government’s political system when used in conjunction with other measures (such as those of a military-political bent).
Economic penalties are frequently justified as means to defend human rights, democracy, or the rule of law when there are insufficient legal justifications. The bulk of coercive measures should, as was stated before, be approved by the UN Security Council under the guidelines of contemporary international law. This indicates that, in most situations, the Council, in accordance with the terms of Article 39 of the United Nations Charter[footnoteRef:65], decides which transgressions of the values and principles pose a threat to peace. [65:  You can find the full text here: Chapter VII: Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression (Articles 39-51) | United Nations.] 

In recent years, ideological reasons have quite often served as a cover for economic or strategic interests, especially in the desire of the leading players in the international political arena to maintain the ability to project their power around the world, for which neither international obligations nor the sovereignty of other states should be an obstacle.
The totality of restrictive measures form a special legal regime, within the framework of which not only domestic business, but also foreign companies doing business in the country on which the sanctions were imposed or with its counterparties are forced to operate. A. A. Mokhov[footnoteRef:66] defines the sanctions regime as a special legal regime of economic activity, because it is characterized by the same features as special legal regimes of economic activity: “is introduced in a special manner, is of urgent nature, is expressed in certain restrictions and prohibitions on economic activity, establishment of additional requirements to the subjects, transactions, transactions, etc.”[footnoteRef:67]. He also draws attention to the problem of insufficient elaboration of the legal regime of sanctions and their impact on the national economy and its individual sectors and segments. Legislators do not see the need for business to adapt to sharply changing conditions, requiring certain mechanisms aimed at protecting the rights and interests of business entities, which first of all suffer from the negative consequences of economic sanctions, expressed in in trade restrictions. [66:  Moscow Branch of the Association of Lawyers of Vaipan, M.A. Egorova / M.A. Egorova, V.A. Vaipan, V.K. Andreev et al. Law and Economic Development: Problems of State Regulation of the Economy: monograph. Lomonosov Moscow State University, - Justitsinform Moscow. 2017. P. 432.]  [67:  Moscow Branch of the Association of Lawyers of Vaipan, M.A. Egorova / M.A. Egorova, V.A. Vaipan, V.K. Andreev et al. Law and Economic Development: Problems of State Regulation of the Economy: monograph. Lomonosov Moscow State University, - Justitsinform Moscow. 2017. P. 432.] 


[bookmark: _Toc132494336]§ 2. How can the government aid international business work under the imposed economic sanctions?

To begin with, it should be noted that in international practice there is no single approach to defining actions that help avoid the negative consequences of the imposition of economic sanctions. Moreover, the author would argue that there is no similar set of measures that could ensure the smooth operation of international business under sanctions. As has been noted more than once in this thesis, sanctions are a measure of pressure, of countries influencing the behavior of others, imposed solely to suppress “unwanted” behavior, as modern practice shows, sometimes sanctions are imposed even under the threat of a crisis or reduction of the quality of life in the imposing country. 
Nevertheless, of course, the government of sanctioned countries can introduce a number of measures that could protect the interests of national business[footnoteRef:68]. In practice, in the author’s opinion, these kinds of measures are introduced not so much to help domestic business, as to hinder the activities of foreign business in the hope that foreign business will cede the leading position to domestic business in a competitive environment. [68:  Such measures are commonly referred to as the “countermeasures” and give rise to multiple speculations regarding their legality (for more information see, for example ARSIWA). However, the issue of legality of the term “countermeasure” is not subject of this thesis; thus, the author won’t go into detail on this matter.] 

Therefore, in order to analyze possible actions/state initiatives that help to minimize the negative consequences for the economy of the country on which sanctions are imposed, it is necessary to analyze the mechanisms for protecting Russian individuals and their counterparties from Western and American[footnoteRef:69] sanctions used in Russia between 2014 and 2023. [69:  The author is aware that the Russian Federation has been subjected to sanctions by many foreign countries. To simplify the text, the terms “Western and American” will be used interchangeably with the full list of such countries.] 

In the years 2022-2023, the Russian government has introduced many anti-crisis measures (countersanctions), which are aimed at stabilizing Russian business and aiding it.  Despite the interest and innovativeness of such measures, the author will not analyze them within the framework of this thesis, for the reason that their effect has not yet had time to show on Russian business, which would be sufficient to draw the necessary conclusions.
Since the imposition of economic sanctions in 2014, the Russian authorities began to develop a mechanism to counteract the restrictive measures of foreign states and minimize their harmful effects. In 2014, in order to protect Russian individuals, Federal Law No. 607554-677, better known in the media as the “Rotenberg Law”, was proposed due to the arrest of Arkady Rotenberg’s property shortly before the initiative was passed for consideration in the State Duma due to the application of European Union sanctions against him. 
This draft law proposed a mechanism for the compensation of losses incurred by Russian persons from decisions of foreign courts on matters within the jurisdiction of Russian courts[footnoteRef:70]. It was proposed to use the federal budget as the source of funds for compensation and then, by way of recourse to claim from the foreign state whose court rendered the “unlawful” decision (Article 5.5). The draft law supposed a possibility of execution of the decision on satisfaction of the recourse claim including at the expense of the property of that foreign state located on the territory of Russia, including the property to which in accordance with the international treaties of Russia the immunity of that state applies (accordingly, violating the provisions of those international treaties, including the provisions of article 22 of the Vienna Convention on Diplomatic Relations of 1961[footnoteRef:71] in case of foreclosure on the property used by the diplomatic services).  [70:  Draft Law No. 607554-6 On Amendments to the Federal Law “On Compensation for Violation of the Right to judicial proceedings within a reasonable time or the right to execute a judicial act within a reasonable time", https://sozd.duma.gov.ru/bill/607554-6. ]  [71:  You can find the text of the convention here: https://www.un.org/ru/documents/decl_conv/conventions /dip_rel.shtml.] 

The initiative was not appreciated in the legislature, and despite the passage of the first reading it was pointed out that significant revisions are needed. In the opinion of the Russian Government the draft law did not fully solve the tasks of protection of rights and lawful interests of Russian citizens and legal entities. The State Construction and Legislation Committee noted that the proposed mechanism for protecting the rights of persons whose rights had been adjudicated in violation of the jurisdiction of Russian courts was already contained in current procedural legislation, while the proposal for new compensation would incur additional federal budget expenses. During the second reading the draft law was recommended for rejection and was eventually withdrawn from further consideration[footnoteRef:72]. [72:  Graduate qualification work Sudar A.A. Influence of Economic Sanctions on Private Business Transactions, file:///Users/mac/Downloads/sudar_aa_vliyanie-ekonomicheskih-sankciy-na-sdelki-s-chastnym-biznesom_142694.pdf.] 

Later, already in 2018, two draft laws were submitted to the State Duma, the purpose of which was also to establish mechanisms to counteract the sanctions regime imposed by foreign states. The first – a draft federal law on measures of influence (counteraction) on unfriendly actions of the United States and other foreign states, successfully passed all stages of consideration, was adopted and entered into legal force on June 14, 2018[footnoteRef:73].  [73:  Draft Law No. 441399-7 “On measures of influence (counteraction) to unfriendly acts of the United States of America and other foreign states”, https://sozd.duma.gov.ru/bill/441399-7. ] 

Initially, the draft assumed sixteen counteraction measures, among which were the following: 
1) The ban or restriction of the import into the territory of the Russian Federation of agricultural products, raw materials and food, alcohol and tobacco products; 
2) Termination or suspension of international cooperation in the nuclear, missile and propulsion, and aircraft construction industry; 
3) A ban on entry of foreign nationals on the list determined by the Russian Ministry of Foreign Affairs, as well as a ban or restriction on employment of foreign nationals; 
4) A ban or the prohibition or restriction on the admission of technological equipment and software; 
5) Exhaustion of the exclusive rights of foreign nationals in the aviation industry software; 
6) Exhaustion of the exclusive right to trademarks in respect of goods whose right holders are foreign citizens in accordance with the list established by the Government of the Russian Federation and other equally stringent measures indicating an intention to completely sever economic ties with the United States and some other foreign States (which are not explicitly mentioned, but judging by the meaning of the draft law, we are referring to the EU and other similar organizations)[footnoteRef:74]. [74:  Graduate qualification work Sudar A.A. Influence of Economic Sanctions on Private Business Transactions, file:///Users/mac/Downloads/sudar_aa_vliyanie-ekonomicheskih-sankciy-na-sdelki-s-chastnym-biznesom_142694.pdf.] 

According to the explanatory note to the draft law, it is a response to unfriendly actions of the United States in the form of sanctions. In this situation, the proposed law’s basic intent was to promote the growth of the domestic industrial sector and to highlight the necessity for developing mechanisms to replace goods, works, and services of American origin in the Russian market[footnoteRef:75]. [75:  Graduate qualification work Sudar A.A. Influence of Economic Sanctions on Private Business Transactions, file:///Users/mac/Downloads/sudar_aa_vliyanie-ekonomicheskih-sankciy-na-sdelki-s-chastnym-biznesom_142694.pdf.] 

At the same time the sectors of prohibitions and restrictions are defined by the President of the Russian Federation, while the lists of products or raw materials subject to import or export which are to be banned or restricted, as well as the lists of works and services subject to restrictions, are determined by the Government of the Russian Federation. These measures are introduced and abolished by the Government of the Russian Federation by decision of the President of the Russian Federation. Other measures not listed in the law on countermeasures may be established by the decision of the President of the Russian Federation[footnoteRef:76][footnoteRef:77].  [76:  Koryakin V. M., Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).]  [77:  Graduate qualification work Sudar A.A. Influence of Economic Sanctions on Private Business Transactions, file:///Users/mac/Downloads/sudar_aa_vliyanie-ekonomicheskih-sankciy-na-sdelki-s-chastnym-biznesom_142694.pdf.] 

Thus, the main function of this federal law was establishing a mechanism for the introduction of counter-sanctions measures. The list of measures is quite familiar and does not contain any new types of measures which have not been taken before previously. 
On the basis of this federal law were adopted, in particular, the Decree of the Government of the Russian Federation from 29.12.2018 No. 1716-83[footnoteRef:78], establishing bans and restrictions on the import of certain Ukrainian-made products and exports from Russia to Ukraine.  [78:  Decree of the Government of the Russian Federation of 29.12.2018 № 1716-83 “On measures to implement Presidential Decree October 22, 2018 No. 592 “On the application of special economic measures in connection with unfriendly actions of Ukraine in relation to citizens and legal entities of the Russian Federation”.] 

It is worth noting that the most common means of countering foreign economic sanctions in international practice is the adoption of regulations establishing a mechanism for blocking their application in the territory of one’s own country[footnoteRef:79]. Moreover, the very existence of such a mechanism, even in the absence of broad practice of its application, is a political instrument through which one demonstrates “rejection of such violation of national sovereignty by a foreign state”[footnoteRef:80].  [79:  Doraev M.G. Extraterritoriality of economic sanctions: counteraction to legal Imperialism at the national level // Legislation. 2015. No. 7.]  [80:  Alexander K. Economic Sanctions. Law and Public Policy. London. 2009. P. 257.] 

M. Doraev[footnoteRef:81], in his analysis of mechanisms for countering the extraterritorial application of economic sanctions, notes that “the presence in Russian legislation of an official ban on The presence in Russian law of an official ban on the implementation of prescriptions of a foreign state in terms of compliance with unilateral restrictive measures imposed by a foreign state, and prosecution for their violation may be of importance for the subsequent legal protection of persons doing business in Russia in the In the case of investigations and prosecutions by state authorities of such foreign states. According to the doctrine of foreign state compulsion, a state may not demand that an act prohibited by law be carried out on the territory of an act prohibited under the laws of another country. The State may not, under the doctrine of foreign state compulsion, request a State to perform in the territory of another country”[footnoteRef:82]. [81:  Doraev M.G. Extraterritoriality of economic sanctions: counteraction to legal Imperialism at the national level // Legislation. 2015. No. 7.]  [82:  Restatement (Third) of the Foreign Relations Law of the United States. Par. 441(1).] 

At the same time, however, U.S. courts very rarely agree on a position based on this doctrine[footnoteRef:83]. It follows that in theory this mechanism can be useful for business entities, in theory, but in practice it is unlikely and this opinion is shared by the representatives of business. Obviously, this mechanism needs to be improved and in the current form is not quite suitable for today’s realities. In the future, judging by the statements of V. V. Volodin, Chairman of the State Duma, the legislators decided to abandon this approach, eliminating criminal liability for compliance with sanctions or establishing administrative liability, while retaining criminal prosecution for calling for sanctions against the Russian Federation[footnoteRef:84]. [83:  Doraev M.G. Extraterritoriality of economic sanctions: counteraction to legal Imperialism at the national level // Legislation. 2015. No. 7.]  [84:  Volodin S. There will be no criminal liability for the execution of sanctions. Law.ru. Legislation.2018. https://pravo.ru/news/203945/. ] 

Later in 2019, the State Duma of the Russian Federation received another draft law to amend the Russian Criminal Code to criminalize the promotion of anti-Russian sanctions and the dissemination of information about sanctioned individuals[footnoteRef:85].  [85:  Bill No. 710099-7 “On Amendments to the Criminal Code of the Russian Federation”, Official site of the State Duma, http://asozd2.duma.gov.ru/main.nsf/(Spravka)?OpenAgent&RN=710099-7. ] 

The idea is obviously borrowed from a previous draft, but implemented in a slightly different way. This time, the corpus delicti of facilitating the imposition of anti-Russian sanctions was made a separate article, while specifying the means of committing the act, namely the distribution of information, its collection, transfer, theft or storage for the purpose of transmission for distribution to the media or through information and telecommunications networks, or other similar means as a result of which a foreign state or state association (union) imposed restrictive measures on a Russian person. It is also proposed to criminalize the transfer, theft or storage of information for the purpose of transfer to organizations under the jurisdiction of “unfriendly” foreign states, as a result of which restrictive measures were introduced[footnoteRef:86]. [86:  Graduate qualification work Sudar A.A. Influence of Economic Sanctions on Private Business Transactions, file:///Users/mac/Downloads/sudar_aa_vliyanie-ekonomicheskih-sankciy-na-sdelki-s-chastnym-biznesom_142694.pdf.] 

All things considered, the mechanisms invented to counter Western sanctions had a harmful potential and exposed Russian business, first and foremost, to various kinds of risks primarily to Russian businesses as well as to divisions of foreign companies operating on the territory of the Russian Federation. In addition, they negatively affected the business climate, created an atmosphere of uncertainty in which it is quite difficult to attract investments in the Russian economy, necessary for its modernization[footnoteRef:87].  [87:  Graduate qualification work Sudar A.A. Influence of Economic Sanctions on Private Business Transactions, file:///Users/mac/Downloads/sudar_aa_vliyanie-ekonomicheskih-sankciy-na-sdelki-s-chastnym-biznesom_142694.pdf.] 

Thus, if international business is aimed at developing even in the face of economic sanctions, it must adapt and use the tools introduced not at the state level, but at the private level between counterparties at their discretion.

	[bookmark: _Toc132494337]Chapter 3. Contractual sanctions clause. Theoretical aspects



[bookmark: _Toc132494338]§ 1. Theoretical concept of “contractual sanctions clause”

The concept of “economic sanctions” was examined, along with the method and legality of their application, as well as how the states against which sanctions are imposed level out the state-level sanctions by enacting specific measures. The author came to the conclusion that the implementation of anti-sanctions measures at the state level does not always lead to the elimination of sanctions at the federal level. The failure to achieve such goals can be explained by many factors, in the author’s opinion these are primarily: 
1) It is impossible to fully regulate international trade between private parties; and 
2) The timing of the adopted restrictions is irrelevant. 
Anti-sanction measures are frequently implemented immediately upon entering into foreign trade relations, forcing the parties to resolve any issues that have developed (such as delivery or payment issues, for example), which undoubtedly affects the likelihood that foreign trade obligations will be fulfilled post factum. Thus, the business relations between the parties and as a whole desire of both Russian and foreign contractor to continue cooperation in the future irrespective of profitability of such relations has already put a jeopardy. In other words, the difficulties encountered by the parties outweigh the profitability of such relations and the parties decide to terminate the existing business relations between them. 
While the above factors certainly play a huge role in foreign economic relations, they describe the most preferable outcome of the parties’ interaction under sanctions, when the parties simply withdraw from contractual agreements. It is important not to forget that sanctions imposed by the state are a retaliatory measure for the country’s behavior. In this case, the relationship of the parties is most likely burdened with moral and ethical business aspects. For example, the sanctions imposed against the Russian Federation are conditioned by a number of actions of the Russian Federation against Ukraine. One can argue as much as one wants about the legality of the actions of the Russian Federation, but the fact remains undeniable that many Russian counterparties have decided to break off business relations with the Russian Federation due to the fact that they are not ready, on a human and moral level, to continue doing business with Russia. This and many other aspects form the basis of lawsuits in international commercial courts, forcing courts to analyze contractual agreements, which categorically do not provide for the conduct of the parties under sanctions (or any relevant circumstances in general), and the parties are forced to bear the court costs and execution of the decisions rendered.
That is why the author believes that the most helpful and admissible in practice way to level the risks of doing business under sanctions is the introduction of a contractual sanctions clause formulated at the parties’ discretion. This chapter is devoted to the concept and analysis of the term “sanctions clause”. The author will analyze the following aspects:
1) The concept of a sanction clause and its meaning;
2) Types of contractual clauses;
3) The role that a sanctions clause plays in international business and
4) The risks that it can minimize in practice.
A sanction provision under civil law It seems acceptable to compare contracts with the idea of a higher level – “reservation in law” – for its theoretical explanation since contracts is a relatively new measure for contract law and has not yet received widespread recognition[footnoteRef:88].  [88:  Koryakin V. M. Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

First of all, it should be emphasized that domestic and international law have distinct definitions of the institution of a legal reservation. A “reservation” is a unilateral declaration made by a State when it signs, ratifies, accepts, approves, or accedes to a treaty that seeks to exclude or modify the legal effect of specific treaty provisions in their application to that State, according to the Vienna Convention on the Law of Treaties (art. 2(1)(d)). The content of reservations as they are envisioned by national law is not covered by this interpretation, which exclusively addresses international law. The Vienna Convention’s Articles 1, 2(1) makes this conclusion abundantly evident[footnoteRef:89]: “The provisions of paragraph 1, concerning the use of terms in this Convention, are without prejudice to the use of those terms or to the meanings that may be given to them in the domestic law of any State” [footnoteRef:90]. [89:  Koryakin V. M. Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).]  [90:  You can find the text of the convention here: https://legal.un.org/ilc/texts/instruments/english/conventions /1_1_1969.pdf ] 

A “reservation” is, generally speaking, a clause in civil law transactions that regulates the parties' relations in the event of the potential occurrence of a circumstance or future changes to circumstances that were present at the time of the transaction. I. D. Shutak provides a comprehensive and insightful legal definition of reservations in his doctoral paper. This scientist claims that the diversity of legally significant behavior, which is reflected in reservations, serves as a legal foundation for an empowered subject’s acceptable activity. Additionally, the universality of legal norms implies the use of dispositive methods, whose application enables subjects of law to independently regulate relationships with one another within the parameters established by current legislation, in addition to imperative methods, through which the state establishes a specific socio-legal program and determines the options of proper and impermissible behavior[footnoteRef:91]. [91:  Shutak I.D. Reservations in law (Theoretical and historical-legal analysis). Dr. jurid. Sciences. Saint-Petersburg. 1999. P. 4.] 

Therefore, reservations included in a civil law contract by mutual consent and the autonomous will of the contracting parties reflect the principle of contract freedom and contain voluntary commitments by the contracting parties as to how they may behave in the event of any future events that may not be favorable for the outcome of the transaction[footnoteRef:92]. [92:  Koryakin V. M. Pavlov A. V. Sanction claims in civil legal contracts. Law and the state: theory and practice. 2017. No. 4(148).] 

A sizable list of reservations in law – at least a dozen different varieties – has been generated over the course of many years of legal practice. In this regard, the author will categorize legal reservations on several grounds in order to clarify the substance of the legal phenomena under study. In the field of legal science, classification is defined as the division of entities into groups (classes) based on a characteristic or quality that has multiple manifestations but is shared by all. At that point, each distinct class creates phenomena that represent a particular attribute used for classification[footnoteRef:93]. [93:  Syrykh V.M. History and methodology of legal science. Moscow. Norma. INFRA-M. 2012. P. 285.] 

Regarding their affiliation with a particular legal system, reservations in international law are distinguished from reservations in national (domestic) law. As we’ve seen above, from this perspective, the meaning and content of the concept of “reservation” are very different[footnoteRef:94]. [94:  Koryakin V. M. Pavlov A. V. Sanction claims in civil legal contracts. Law and the state: theory and practice. 2017. No. 4(148).] 

From the point of view of their purposive and functional purpose, the entire set of reservations contained in domestic intrastate law can be divided into three large groups:
1) Clauses specifying how disputes and disagreements between the parties shall be resolved in the event that they arise during the performance of the parties’ obligations under the contract (such clauses include arbitration, arbitration, and mediation clauses);
2) Clauses that limit the parties’ respective authority or impose new obligations on them (such clauses include anti-corruption, tax, and patent clauses);
3) Provisions in an agreement’s provisions that safeguard contractors against any risks associated with its execution. 
The latter clauses are often referred to as insurance clauses in the literature because they are often included in contracts to protect against the possibility of any adverse events, and because these events themselves are a type of insurance event. They function as a kind of insurance protection against the negative effects of any circumstances. Currency, inflation, and force majeure clauses are included in this category of clauses. The sanctions clause that is the focus of this study, which protects contracting parties’ rights in the case of international economic penalties, can also be categorized as a collection of protective (insurance) clauses.[footnoteRef:95]. [95:  Koryakin V. M. Pavlov A. V. Sanction claims in civil legal contracts. Law and the state: theory and practice. 2017. No. 4(148).] 

To summarize, in general terms the system of legal reservations used in legal practice can be presented as follows (see table “System of reservations used in civil law contracts”).
	
	Name of reservation
	Name of reservation Content of reservation

	1) Clauses specifying how disputes and disagreements between the parties shall be resolved in the event that they arise during the performance of the parties’:

	Arbitration clause
(arbitration clauses can be of two natures)
	is a decision by the parties to arbitrate all or specific disagreements that have arisen or may emerge between them regarding a specific legal relationship, regardless of whether those disagreements were contractual in origin or not. 
An arbitration agreement may take the form of a separate agreement or an arbitration clause in a contract.

	Mediation clause
	is a written agreement signed before a dispute or conflicts arises to use the mediation process, i.e., to resolve conflicts with the help of a mediator based on the parties’ voluntary cooperation in order to find a mutually acceptable solution.

	2) Clauses that limit the parties’ respective authority or impose new obligations on them

	Tax clause
	is a clause in a trade agreement, service agreement, loan agreement, etc. that states each party is responsible for paying all taxes and fees that are necessary for the performance of this agreement in their home country.

	Patent clause
	is a clause in an export agreement that requires the seller to deliver patentable goods (at the time of the contract) and the buyer to notify the seller of any rights and claims of third parties.

	Anticorruption clause
	is the acknowledgement by the contract’s signatories that they are aware of, comprehend, and agree to abide by the anti-corruption law’s terms. 
The clause outlines the potential for an audit of contract-related paperwork as well as the counterparty’s willingness to produce all required paperwork in the event of a suspect of a corruption offense. The provision allows for the contract to be terminated unilaterally if anti-corruption standards are broken.

	3) Provisions in an agreement’s provisions that safeguard contractors against any risks associated with its execution

	Currency clause
	is a clause that is included to international credit, payment, overseas commerce, and other contracts to protect the creditor and exporter from the danger of a decline in the payment currency between the contract’s inception and the payment’s due date. 
There are typically two sorts of currency clauses: Using a stable currency as the transaction currency; including a provision that states that the product price will change in proportion to changes in the exchange rates of the payment and transaction currencies.

	Inflationary clause
	is a clause in the contract that specifies how the amount of a payment may fluctuate depending on whether inflation is rising or falling.

	Force majeure clause
	are the clauses in the contract that specify the method for the parties and their immunity from liability for failure to fulfill a contract due to force majeure, which are extraordinary and unforeseen events that occur under the specified criteria.

	Sanctions clause
	are the contracts’ clauses defining the parties’ course of action in the event that international economic sanctions and possible retaliatory measures application has a negative impact on the terms of its performance, allowing for the possibility of contract termination, and relieving the parties of responsibility for the failure to perform or improper performance of their obligations under the contract.


Table: “System of reservations used in civil law contracts”[footnoteRef:96] [96:  When preparing the table, the following were used: Law of the Russian Federation dated July 7, 1993 No. 5338-1 “On International Commercial Arbitration”; Federal Law of July 24, 2002 No. 102-FZ “On Arbitration Courts in the Russian Federation”; Federal Law of July 27, 2010 No. 193-FZ “On an alternative procedure for resolving disputes with the participation of an intermediary (mediation procedure)”; Tikhomirova L.V., Tikhomirov M.Yu. Decree. op. pp. 186, 286, 253, 314; electronic resources: http://www.glossary.ru/cgi-bin/gl_art2.cgi?aikl; http://www.complianceblog.ru/?tag=%D ] 



As the concept of “sanctions clause” is further examined, it should be emphasized that its practical implementation certainly outpaces its theoretical basis. This contacting provision is being utilized more frequently in business transactions between Russian and foreign counterparties. In some situations, foreign partners, mainly from nations that have implemented sanctions against Russia, take the initiative to include a sanctions clause in a contract. A sanctions clause has also started to appear in standard sample contracts for loans, sureties, etc. from some banks with foreign participation[footnoteRef:97]. In other instances, the Russian side decides to incorporate sanctions clauses in contracts. Russian law does not conflict with the insertion of such elements in contracts because it permits business entities to decide for themselves whether contracts should be changed or terminated. Therefore, with the introduction of sanctions, clauses stating that modifications to the law, including the imposition of punishment, constitute reasons for modifying the terms of the agreement or for its termination, started to appear in contracts more frequently[footnoteRef:98]. [97:  Zhavoronkov A. Life under sanctions. Corporate Lawyer. 2014. No. 12.]  [98:  Head I. Let me make a reservation. International contracts are “overgrown” with details. Rossiyskaya Gazeta. 2015. ] 

As an illustration, consider the agreement reached between LLC “Gazprom Pererabotka Blagoveshensk” and general contractor JVC NIPI “Gazpererabotka” for the construction of the Amur gas processing plant. The agreement states that neither the general contractor nor the subcontractors it has employed are subject to penalty. The general contractor agrees to incorporate a sanctions clause allowing for the termination of these contracts in the event that sanctions are applied to the subcontractor in all contracts with subcontractors. The clause there states that: “any party shall be exempt from liability for any partial or full non-performance of its obligations if such non-performance is caused by the sanctions taken during the term of the contract”[footnoteRef:99]. [99:  You can find more information here: http://www.interfax.ru/business/453007. ] 

So, we analyzed the concept of contractual clauses and its types, including sanctions clause. A conscientious reader, when studying this paragraph, would ask the following questions: 
1) “What is the difference between a force majeure clause and a sanction clause?”, 
2) “Is it necessary to provide for both clauses in the contract?”
3) “Why can’t one type of clause be enough? Aren’t they overlapping in meaning?”.
Indeed, at first glance, the sanctions clause and the force majeure clause are very similar, but in practice disputes often arise regarding their relationship. A comparison of two such reservations will be the subject of the next paragraph of this work, in which the author will answer the questions raised.

[bookmark: _Toc132494339]§ 2. Contractual sanctions clause v. Force majeure. Why economic sanctions are not a force majeure circumstance?
In order to answer the questions raised in paragraph 1 of this chapter, it is, firs,t necessary to return to the definition of the disputed concepts “sanctions clause” and “force majeure clause”:
	Force majeure clause
	V.
	Sanctions clause

	is a contractual provision defining the procedure for the parties and their exemption from liability for improper performance of contractual obligations due to force majeure, i.e. extraordinary and unavoidable circumstances under the given conditions.
	
	is a contractual provision defining the procedure for the parties in the event of an adverse effect of international economic sanctions and retaliatory measures of the Russian Federation on the conditions of performance of the contract, providing for the possibility of termination of the contract and release of the parties from liability for non-performance or improper performance of obligations under the contract.



Interpretation of the definitions allows us to establish the following differences and similarities between the two concepts, which can be represented in the form of a table (see table 2: “Force majeure and sanctions clauses: similarities and differences”).



		
	Force majeure clause
	Sanctions clause

	Where to find?
	In a contract
	In a contract

	How often is it introduced?
	Almost always
	Fairy rarely

	Why is it introduced?
	In the event of a force majeure, i.e. extraordinary and unavoidable circumstances under the given conditions
	In the event of an adverse effect of international economic sanctions and retaliatory measures of the Russian Federation on the conditions of performance of the contract

	What is the result of its use?
	Exemption from liability for improper performance of contractual obligations due to force majeure
	Possibility of termination of the contract and release of the parties from liability for non-performance or improper performance of obligations under the contract


Table 2: “Force majeure and sanctions clauses: similarities and differences”[footnoteRef:100]. [100:  Lines highlighted in green contain similarities, when lines in red contain differences. ] 




Visually from the contents of the table above it is obvious that the analyzed concepts have many more differences than might seem at first glance. Once we have resolved the misleading first impression of the concepts analyzed, let us delve further into their study.
It was indicated in this chapter’s first paragraph that there are various opinions in scholarly literature regarding whether or not sanction clauses are appropriate to include in civil law contracts. One school of thought holds that the list of conditions that qualify as force majeure cannot be arbitrarily chosen by the contract’s parties, and that the parties’ subjective will cannot be used to grant force majeure status to events that must be of an objective nature. 
Another viewpoint holds that any event designated as a “force majeure” by the parties to the contract will have the force majeure effect[footnoteRef:101]. [101:  Koryakin V.M. Pavlov A.V. Sanctions and retaliatory measures as a force majeure circumstance in civil law relations involving military organizations. Electronic scientific publication “Military Law”. 2015. No. 4.] 

The third point of view, which falls somewhere in the middle of the two previously mentioned ones, contends that the term “sanctions” is entirely covered by the term “force majeure” (or “irresistible force”), so it is not necessary to specifically mention sanctions in the contract as a circumstance that may result in the contract being changed or terminated and relieving the parties of liability for failure to fulfill their obligations[footnoteRef:102].  [102:  Koryakin V. M. Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

In this case, supporters of this approach often refer to the Model force majeure clause of the International Chamber of Commerce[footnoteRef:103], in which the actions of the authorities, legal or illegal, are attributed to the circumstances in which a party to the contract is not recognized as liable for failure to perform any of its obligations (Article (1)(e)(2)). [103:  Force Majeure Publication No. 421(E); series: Publications of the International Chamber of Commerce. M.: Ed. JSC Consultbankir, 1997.] 

The author will attempt to explain her own viewpoint on the topic at hand, which is somewhat different from the ones described before, without entirely disputing the points of view mentioned above because each of them has a specific justification. 
Its significance is that, in my opinion, a sanctions clause in the system of legal clauses has a pronounced independence and represents those provisions of a civil-law contract that specify the course of action of the parties in the event that economic sanctions and other restrictive measures have a negative impact on the terms of the contract and offer the possibility of the release of the parties from liability for breach of contract or improper performance, as well as the possibility of termination of such a contract[footnoteRef:104]. A sanctions clause belongs to the group of protective (insurance) clauses (see table 1 above). [104:  Koryakin V. M. Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

The possibility of qualifying a sanctions clause as a relatively independent type of reservation in law is due to at least three circumstances:
1) Firstly, the legal institute of sanctions is not fully covered by the concept of “action by the authorities” as used in the Model Force Majeure Clause of the International Chamber of Commerce[footnoteRef:105], since, as practice shows, decisions on sanctions are taken not only by public authorities, but also by international organizations (the UN, NATO, the European Union, the Organization for Economic Cooperation and Development, the European Bank for Reconstruction and Development, etc.)[footnoteRef:106]; [105:  You can find the text here: https://iccwbo.org/news-publications/icc-rules-guidelines/icc-force-majeure-and-hardship-clauses/. ]  [106:  Koryakin V.M. Non-military sanctions against Russia: legal aspect. P. 124 - 139.] 

2) Second, the current legal framework clearly distinguishes between legitimate economic sanctions and the retaliatory actions taken by the Russian government in reaction to them. Retaliatory actions, which are aimed at the nations who imposed sanctions on Russia, also have an indirect negative impact on the interests of domestic business owners. As a result, in addition to the actual restrictions, the sanctions clause also addresses the Russian Federation’s retaliatory restrictive actions[footnoteRef:107]; [107:  Koryakin V. M. Pavlov A. V. Sanction claims in civil legal contracts, Law and the state: theory and practice. 2017. No. 4(148).] 

3) Thirdly, using only a general force majeure clause in a contract without mentioning the concept of “sanctions” creates significant difficulties in judicial review of disputes involving the termination of contracts and relieving counterparties of liability in connection with the application of sanctions, as demonstrated by law enforcement, including judicial practice[footnoteRef:108]. [108:  Bazanova E. Hide behind sanctions. Vedomosti, 2015, March 26; Resolution of the Federal Arbitration Court of the North-Western District of June 27, 2014 in case No. A21-8837/2012.] 

Thus, the inclusion in civil-law contracts, along with the force majeure clause, also a sanction clause is not only necessary, but also quite legitimate. Clause 3 of Article 401 of the Civil Code of Russian Federation[footnoteRef:109] contains a dispositive rule under which liability for non-performance or improper performance of obligations in the field of entrepreneurial activity is excluded by force majeure circumstances, unless other grounds for liability or exemption from it are provided by law or contract. As a result, this rule offers the parties the freedom to specify alternative defenses to responsibility in addition to force majeure. The terms of release from responsibility other than force majeure (force majeure circumstances) should be referred to as a “limitation clause”, according to O.N. Zakharova. This includes other, extra grounds for release from liability that are unrelated to force majeure (force majeure circumstances). According to the cited source, the introduction of the concept of a restricted clause will eliminate a confusing and occasionally inaccurate interpretation of Clause 3 of Article 401 of the Russian Federation’s Civil Code[footnoteRef:110] at the execution of contracts by Russian businesspeople[footnoteRef:111]. [109:  You can find the full text here: http://pravo.gov.ru/proxy/ips/?docbody=&nd=102033239. ]  [110:  You can find the full text here: http://pravo.gov.ru/proxy/ips/?docbody=&nd=102033239. ]  [111:  Zakharova O.N. Force majeure and civil liability. Irkutsk, 2005, P. 8.] 

All things considered, it appears that the judgments listed above support the assertion that sanctions clauses are necessary and may be applied in domestic contract law as a relatively independent component of agreements reached by Russian subjects of entrepreneurial activity with foreign counterparties.

	[bookmark: _Toc132494340]Chapter 4. Contractual sanctions clause: from theory to actions. A step-by-step plan on how to draft an appropriate contractual sanctions clause



Having analyzed the theoretical aspects of the sanction clause and determined its “value” in the framework of foreign economic contractual relations, the author considers it logical to proceed to the issue of the possibility of implementing a sanction clause in the text of the contract. As part of this chapter, the author will analyze the following range of issues:
1) Is a contractual sanction clause always necessary?
2) Can a sanctions clause be included in the text of a contract after it has been concluded?
3) In what part of the contract should a sanctions clause be implemented?
4) How can a sanctions clause be incorporated into the text of a contract as effectively as possible?
In order to answer the above questions we will analyze several sanctions clauses and evaluate their comprehensiveness, effectiveness and reflect on their possible contestability in the event of a court dispute between the parties over the interpretation of the sanctions clause used[footnoteRef:112]. [112:  The author would like to note that all examples of sanctions clauses used in this chapter were taken from existing contracts concluded between Russian and foreign parties, unless otherwise stipulated in the text of this chapter. For confidentiality reasons the author cannot provide the details and parties to such agreements.] 

However, before we proceed with analyzing examples of sanctions clauses, let us define the order in which parties implement contractual sanctions clauses:
Step 1: Determining whether a contractual sanctions clause is necessary
When entering into any civil-law relationship, regardless of whether the parties to the agreement are foreign or Russian, the first step is to conduct an initial due diligence and determine the basic risks. When determining whether a sanctions clause is necessary, the procedure does not change; common practice applies in this part.
In spite of the fact that the initial verification is not a stage legally established in the Russian legal order, the vast majority of foreign economic relations begin with it. At this stage, independent contractors engaged by the parties to the potential agreement, or in-house lawyers of such persons/legal entities verify documents not only in relation to the subject of the transaction (which may be virtually anything: shares or equities in a company, real estate, etc.), but also in relation to the potential counterparty with the main purpose – to determine the range of potential risks associated with such an agreement. In other words, determine what risks may arise, assess their possible consequences and make a decision to enter or refuse a transaction, if the risks and their consequences are too high.
For the purposes of this work, let’s take the following inputs as an example and solve the case that arose between imaginary parties (the “Case”)[footnoteRef:113]: [113:  This case is devised solely to illustrate the process for determining whether a sanctions clause is necessary in a contract and excludes the assessment of underlying risks and the applicability of any other provisions of any law.] 

	· Limited Liability Company Green (the “Buyer”) and Limited Liability Company Orange (the “Seller”) plan to enter into a contract of sale and purchase of a share in the share capital of Limited Liability Company Red (the “Target”) (the “Agreement”);
· The Buyer is a company incorporated under the laws of France;
· The Seller is a company incorporated under the laws of the Russian Federation;
· Target is a company incorporated under the laws of the Russian Federation. The Seller owns 100% of the shares in the share capital of the Target, which are subject to a potential agreement between the parties (the “Planned Transaction”).


In today’s reality, the first step for a foreign counterparty thinking of buying a stake in a Russian company/concluding a transaction with a Russian person/legal entity is to determine the following factors:
1) Whether a Russian person has the right to sell an interest in a Russian business to a foreign person;
2) Whether a foreign person can buy an interest in a Russian business from a Russian person; and
3) Whether the respective companies will comply with the provisions of the law applicable to them.
These questions are due to objective reasons – bans/restrictions imposed on this type of transactions both by Russian law and by the laws of countries that have imposed sanctions on the Russian Federation. 
Since the subject of this work is the analysis of the sanctions clause, we will take it for granted that the restrictions imposed by the legislation of the Seller and the Buyer, do not apply to the Planned transaction and the parties have the right to enter into a contractual relationship under specified material aspects. Thus, it is only the third risen question that is of most interest to us.
From the content of the case, it is obvious that the Planned Transaction has a sanction element on both the Buyer’s and the Seller’s side. Thus, there is no question as to whether a sanctions clause is necessary in the agreement for the Planned Transaction. 
In this case, let us slightly amend the terms of the Case and assume that neither party is established under the laws of the countries that have imposed sanctions against the Russian Federation or with the laws of the Russian Federation. For example: 
	· The Seller, the Buyer and the Target are entities incorporated under the laws of France;
· The Buyer’s beneficiary is a company incorporated under the laws of the Russian Federation;
· The Buyer plans to pay the price under the Planned Transaction with borrowed funds from a Russian bank.


Despite the fact that none of the parties to the Planned Transaction are established under the laws of the Russian Federation or the country which imposed sanctions against the Russian Federation, the Planned Transaction still contains a sanctions element and the need to introduce a sanctions clause is obvious. The Buyer’s beneficiary is a Russian company; moreover, the Russian bank’s funds will be borrowed in order to pay the price under the Planned Transaction. 
It is this kind of circumstances[footnoteRef:114], which may not be known to the parties without conducting a proper due diligence and those that may substantially increase the potential risks associated with the transaction and affect the decision of the parties to enter into such an agreement. [114:  In no way does the author state that the following examples provide an exhaustive list of circumstances subject to due diligence. These are simply the examples of  circumstances  which the author has most commonly dealt with in her practice.] 

Step 2: Determine how to mitigate potential risks
1) Sanctions warranties
	At the moment such a tool as “sanctions warranties” is used regularly; they are assurances that at the time of the transaction the parties are not sanctioned persons, i.e. the parties are not included in the sectoral or blocking lists of the Western countries and the USA. It is important to understand that such assurances may be of a different legal nature. They can be either constituent or non-constituent, if in the first case, the violation of assurances entails the invalidity of the entire agreement with subsequent application; in the second case, the transaction will be valid but for the party in breach of assurances, there will be negative consequences in terms of prosecution in accordance with the provisions of the agreement. 
	Such a guarantee can be very simply formulated, for example, in this way:
	[bookmark: _Ref509234588]“Sanctioned Person” means, at any time, (a) (i) a person subject to restrictive measures or sanctions (EU blocked person) under European Union (EU) Council Regulation No. 208/2014, 269/2014[footnoteRef:115], as amended, or other law of the EU or any of its member states; or (ii) a person subject to any restrictive measures or sanctions in the European Union, the United Kingdom, or any EU member state; (b) any person organized or resident in a sanctioned territory; or (c) any person owned or controlled by, or acting on behalf or at the direction of, any such person or persons described in the foregoing paragraphs (a) or (b); [115:  You can find the text of the Regulation here: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32014R0269. ] 

[bookmark: _Toc132494341]Each of the parties warrants to the other parties that as at the Date of this agreement it is not a Sanctioned Person, nor are any of its affiliates, beneficiaries, directors or other related parties.


	The use of such a guarantee is a convenient and useful tool when it comes to formalizing relations burdened by potential sanctioned elements. Of course, the use of such a guarantee by itself will not “save” the parties to the transaction from any negative consequences in the event that the status of the parties changes. Nevertheless, such guarantees are a gesture of goodwill between the parties and a marker that the parties evaluated potential sanctions risks when entering into the transaction. 
	In the most preferred scenario, the party who gave such guarantees is required to inform the other of a change in facts that would invalidate such a guarantee and initiate negotiations to terminate the agreement. Therefore, sanctions warranties can be a very useful tool even if they are no longer true, they can serve as an incentive for subsequent negotiations.
2) Sanctions clause
The sanctions clause is the most effective method of managing sanctions risks currently available. Nevertheless, drafting a sanctions clause is not simple and has many nuances that must be kept in mind. A poorly drafted clause can not only fail to avoid risks, but also open the parties up to other unforeseen risks. Therefore, when drafting a sanctions clause, it is necessary to proceed both from generally accepted rules of contract drafting and from special provisions. 
Let’s start with the general principles. Firstly, great attention should be paid to the punctuation and grammar used, because any mistake in a, for example, comma can completely change the meaning of the clause. 
Secondly, it is necessary to introduce abbreviations when using terms related to the compliance. Often in practice, there are cases where the parties omit parts of the definitions of the terms used without thinking about the fact that thereby the meaning of the provision as a whole is lost. The best way would be to include sanctions terms in the list of other basic terms of the agreement, as is common in practice, and not to separate such terms into a separate paragraph. In this case, it is necessary to use the terms consistently and to control the meaning of the full, expanded term when using its abbreviation. 
Finally, don’t expect a sanctions clause to be one sentence to put in the contract. Because of the specificity and complexity of the sanctions topic as a whole, it is not possible to describe all of its multifaceted nature in one sentence. Such short clauses do not cover the totality of the risks and cannot adequately present the risks and their consequences to the parties.
The author proposes to examine the specific features of sanctions clauses with the help of several examples below.
Example No. 1:
	“Circumstances, the occurrence of which releases the parties from liability for breach of obligations under this contract and entails its modification or termination, are the adoption by foreign states and international organizations of restrictive measures (sanctions) against the Russian Federation and Russian legal entities and individuals, as well as the adoption by the competent state bodies of the Russian Federation of retaliatory measures and sanctions against foreign states and their legal entities and individuals, if such restrictive.”


We have before us an example of a short sanctions clause. Let’s look at its shortcomings. 
The main disadvantage of this clause is its vagueness. It does not contain clear provisions on which sanctions are subject to it and, most importantly, on the procedure to be followed by the parties in order for the reservation to be enforceable. Nevertheless, it is a good and universal basis that can be taken as a ground when drafting a sanctions clause with the parties’ interests in mind.
Example No. 2:
	[bookmark: _Ref4234766]Sanctions Authority means:
the government of the Russian Federation;
the government of the United States of America;
the European Union or any of its member states;
the government of the United Kingdom;
the respective governmental institutions and agencies of any of the foregoing, including OFAC, the United States Department of State, the United States Department of Commerce and Her Majesty’s Treasury; or
any other Governmental Authority which exercises jurisdiction over any Party or any of its Affiliates; 
Sanctions Laws means any economic, financial or trade sanctions laws, regulations, embargoes or restrictive measures administered, enacted or enforced by any Sanctions Authority;
[bookmark: _Ref95735690][bookmark: _Ref95746676][bookmark: _Toc15928009][bookmark: _Toc132494342][bookmark: _Ref532903827][bookmark: _Ref532908024][bookmark: _Ref5804693][bookmark: _Ref5804879][bookmark: _Ref5806975][bookmark: _Ref6301849][bookmark: _Ref8648537][bookmark: _Ref12086794][bookmark: _Ref48382733][bookmark: _Ref48382995][bookmark: _Ref48383618][bookmark: _Ref56421146][bookmark: _Ref56421519][bookmark: _Ref56582927][bookmark: _Ref66676061][bookmark: _Ref87244297][bookmark: _Ref87414098]Conditions to Closing
[bookmark: _Ref2673790][bookmark: _Ref56233863][bookmark: _Ref497404765][bookmark: _Toc132494343][bookmark: _Ref11339963][bookmark: _Ref5805072][bookmark: _Ref11400587][bookmark: _Ref14960728]Closing shall be conditional on the following Conditions having been fulfilled or waived in accordance with this Agreement: 
[bookmark: _Ref15496524][bookmark: _Toc132494344]no enactment of any new or revised Sanctions Laws or the designation or listing of any person pursuant to any Sanctions Laws having occurred following the date of this Agreement which would result in the Proposed Transaction or the participation of any of the Purchasers or their nominees in the financing or management of or any distribution by the Company (i) becoming in respect of any Party or any of its Affiliates a violation of any Sanctions Laws or (ii) triggering material risk of any Party or any of its Affiliates itself becoming a designated person or otherwise becoming a sanctions target or not in compliance with any Sanctions Laws (where such Party or such Affiliate of a Party is obliged to comply with them or complies as a matter of policy).


In contrast to the first clause, this example is much more detailed, listing the authorities whose sanctions are subject to the reservation; there is also an indication of the validity and applicability of the reservation at a time related to the validity of the agreement as a whole. Nevertheless, the definition of the term “Sanctions Laws” gives rise to various interpretations. For example, the use of punctuation, namely commas, does not seem to the author to be entirely successful. The author suggests the following wording:
“Sanctions Laws means any economic, financial, and trade sanctions laws, regulations, embargoes, and restrictive measures administered that is enacted and/or enforced by or collectively by any of the Sanctions Authorities”.
Example No. 3[footnoteRef:116]: [116:  Some of the capitalized provisions are not determined in this excerpt; however, the author believes that their meaning is not detrimental to the understanding of the example contractual clause.] 

	“Sanctioned Person” means, at any time, (a) (i) a person subject to restrictive measures or sanctions (EU blocked person) under European Union (EU) Council Regulation No. 208/2014, 269/2014, as amended, or other law of the EU or any of its member states; or (ii) a person subject to any restrictive measures or sanctions in the European Union, the United Kingdom, or any EU member state; (b) any person organized or resident in a Sanctioned Territory; or (c) any person owned or controlled by, or acting on behalf or at the direction of, any such person or persons described in the foregoing paragraphs (a) or (b);
“Sanctioned Territory” means, at any time, a country, region or area which as a territory is the subject or target of any comprehensive trade embargoes according to Sanctions Laws and Regulations;
“Sanctions Affected Shareholder” has the meaning given to it in clause 1.5;
“Sanctions Laws and Regulations” means any law, regulation, decree, ordinance, order, demand, request (that, if not complied with, may be followed by a legally binding order), rule or requirement of the United Nations Security Council, the European Union, the Kingdom of Spain, or the United Kingdom relating to trade, economic, commercial or financial sanctions; trade embargoes and other foreign trade controls; export controls; non-proliferation; anti-terrorism; and similar matters, as in force from time to time;
[bookmark: _Toc132494345][bookmark: _Toc254621640][bookmark: _Toc260389992]Sanctions – General
1.1. [bookmark: _Toc132494346][bookmark: _Ref509229237]Each of the parties warrants to the other parties that as at the Date of this agreement it is not a Sanctioned Person, nor are any of its affiliates, beneficiaries, directors or other related parties.
1.2. [bookmark: _Toc132494347][bookmark: _Ref509229254][bookmark: _Ref536732558]Each of the Shareholders undertakes to the other Shareholder that it shall (and that it shall procure that its Affiliates, directors, officers, employees, and any Managing Directors or Executives nominated by it will) exercise its respective voting rights and other powers of control in relation to the JV Group Companies to procure, to the extent they are able to do so, that each of the JV Group Companies will, at all times, comply with applicable Sanctions Laws and Regulations and will not engage in or conspire to engage in any transaction, activity or conduct that (i) would not be in compliance with, or otherwise have the purpose of evading or circumventing, the Sanctions Laws and Regulations; or (ii) could cause the other Shareholder or any of its Affiliates or their respective directors, officers, or employees (at the level of senior manager (or equivalent) and above but excluding all persons employed at a lower level) to not be in compliance with any applicable Sanctions Laws and Regulations; or (iii) could reasonably be expected to result in its or any JV Group Company or the other Shareholder being designated as a Sanctioned Person.
1.3. [bookmark: _Toc132494348][bookmark: _Ref536732562]Each of the Shareholders undertakes to the other Shareholder to procure that no person nominated by it from time to time as a Managing Director or Executive will at the time of nomination and appointment be a Sanctioned Person.  If a Managing Director or Executive becomes a Sanctioned Person or is prevented in whole or in part from attending or voting at a meeting of the Board of Managing Directors or from performing his/her other professional duties due to applicable Sanctions Laws and Regulations, the Shareholders shall use the powers available to them to promptly remove from office such person and the Shareholder which nominated such person shall, to the extent not prohibited by applicable Sanctions Laws and Regulations, nominate another person as Managing Director or Executive within ten (10) Business Days for appointment in place of the person so removed, and the parties shall use the powers available to them respectively to procure the prompt appointment of such Managing Director or Executive.
1.4. [bookmark: _Toc132494349]Where either Shareholder (acting reasonably) considers that it (or any of its Affiliates) requires a license or approval pursuant to any Sanctions Laws and Regulations in order to perform any of its obligations or exercise any of its rights under this agreement, then such Shareholder shall (or, as applicable, shall procure that its relevant Affiliate(s) will) use all reasonable efforts to prepare and submit an application to obtain such license or approval as soon as practicable, provided that the submitting Shareholder shall consult with the other Shareholder, and take into account the other Shareholder’s reasonable suggestions, as to the form, content and timing of such application.  The other Shareholder shall, upon the written request of the Shareholder seeking such license or approval, cooperate in good faith and use reasonable endeavors to assist such Shareholder in obtaining such license or approval as soon as practicable.  Without prejudice to the generality of the foregoing, the other Shareholder shall (and shall exercise its voting rights and other powers of control in relation to the JV Group Companies to procure that the relevant JV Group Companies shall) provide the submitting Shareholder with all information in relation to the JV Group Companies that it reasonably requires or that is requested by any competent authority in connection with the application for such license or approval.
[bookmark: _Toc132494350][bookmark: _Ref508971466][bookmark: _Ref508897057]Suspension of Obligations
1.5. [bookmark: _Ref509052254][bookmark: _Toc132494351]Subject to giving the notice set out in clause 1.6, if and to the extent that as a result of any change in Sanctions Laws and Regulations (including any change in the application or interpretation thereof by any competent authority):
1.5.1. [bookmark: _Toc132494352]any restriction under any Sanctions Laws and Regulations:
· is applicable or becomes applicable to a Shareholder or any of its Affiliates and prohibits or prevents such Shareholder from performing an obligation under this agreement or, in the opinion of the relevant Shareholder, otherwise creates a substantial risk of such Shareholder or its Affiliates’ non-compliance with such Sanctions Laws and Regulations in connection with this agreement; or
· identifies conduct which exposes a Shareholder or any of its Affiliates to punitive or restrictive measures as a result of such Shareholder’s performance of an obligation under this agreement on the basis that performance of such obligation constitutes such conduct; or
1.5.2. [bookmark: _Toc132494353]the performance of an obligation under this agreement by a Shareholder would not be in compliance with the applicable Sanctions Laws and Regulations or is otherwise prevented by a restriction under any Sanctions Laws and Regulations affecting or causing exposure to punitive or restrictive measures for banks or other third parties through which such obligation is performed,
[bookmark: _Toc132494354](such restriction, the “Applicable Sanctions Restriction” and, the obligation so affected, the “Affected Obligation”), then the Shareholder so affected (the “Sanctions Affected Shareholder”) shall be excused from performing the Affected Obligation for so long as such Applicable Sanctions Restriction continues to affect performance by such Shareholder or its relevant Affiliate of the Affected Obligation.
1.6. [bookmark: _Ref510194154][bookmark: _Toc132494355][bookmark: _Ref509051702]The Sanctions Affected Shareholder shall, as soon as practicable after becoming aware of an Applicable Sanctions Restriction (and in any case within five (5) Business Days after it suspends performance of the Affected Obligation or otherwise), notify the other Shareholder of such Applicable Sanctions Restriction and, to the extent then reasonably possible, provide to the other Shareholder a bona fide non-binding estimate of the extent and expected duration of any inability by it to perform.
1.7. [bookmark: _Ref536732559][bookmark: _Toc132494356]The Sanctions Affected Shareholder shall, to the extent permissible under any Applicable Sanctions Restriction and applicable law, use reasonable endeavors to mitigate and overcome the effects of any Applicable Sanctions Restriction.
1.8. [bookmark: _Ref536732560][bookmark: _Toc132494357]The senior representatives of the Shareholders shall, to the extent not prohibited by Sanctions Laws and Regulations, meet as soon as reasonably practicable (including by way of videoconference, in person or telephone conference) after the date of delivery of the notice (or the date when such notice was required to have been delivered), or procure that their representatives shall so meet, to discuss the Applicable Sanctions Restriction and its potential consequences and they shall use their respective reasonable endeavors to agree on the course of actions to be taken in connection with such Applicable Sanctions Restriction (including amendment to the terms of the undertakings and/or transactions contemplated by this agreement, application for formal guidance or authorization/license, or the method of exit from the JV Company of the Sanctions Affected Shareholder), in a manner that endeavors to preserve the balance of the commercial agreement, such as the economic benefits, risk allocation, costs and liabilities, existing under this agreement immediately prior to the onset of the Applicable Sanctions Restriction.
[bookmark: _Toc132494358]Transfer upon Restrictions
1.9. [bookmark: _Ref1562201][bookmark: _Toc132494359]In the event any Shareholder or its respective Affiliate proposes to, directly or indirectly, Transfer any Shares held by the Transferor to a Third Party Purchaser which is a Sanctioned Person or a person designated as a Specially Designed National (SDN) by the Office of Foreign Assets Control (OFAC) of the US Department of the Treasury, the Transferor shall procure, that such Third Party Purchaser offers (or, in case the Shares held by the Continuing Shareholder cannot be lawfully transferred to such Third Party Purchaser, the Transferring Shareholder shall offer) to purchase the Shares held by the Continuing Shareholder on the same terms (including price per Share which must be cash) as apply to the proposed direct or indirect Transfer of the Shares held by the Transferor.
[bookmark: _Toc132494360]Operation of Business upon Restrictions
1.10. [bookmark: _Ref510433421][bookmark: _Toc132494361]Notwithstanding any other provision of this agreement, if, because of an Applicable Sanctions Restriction, a necessary quorum is not formed or unanimous agreement is not reached on a particular Reserved Matter at a General Meeting or a meeting of the Board of Managing Directors (as applicable), the parties agree that, during the entire period while such Applicable Sanctions Restriction impedes formation of the necessary quorum or the reaching of unanimous agreement on the relevant Reserved Matter:
· [bookmark: _Toc132494362]an Impasse shall not be deemed to have occurred by reason of such Applicable Sanctions Restriction or such consequences thereof;
· [bookmark: _Toc132494363]the JV Subsidiaries shall be managed by [party] in the ordinary course;
· [bookmark: _Ref513561725][bookmark: _Toc132494364]the Business shall be operated, and the JV Subsidiaries shall be managed, by [party] without it having to seek any approval from the Shareholders or the Managing Directors with respect to any Reserved Matters (except for the Reserved Matters set out in clauses XXX and YYY); and
· [bookmark: _Ref513561727][bookmark: _Toc132494365]the Annual Budget in force at the time of the notice delivered (or the date when such notice was required to have been delivered), shall remain in force and continue to apply, with a ten per cent (10%) uplift in relation to all items in it.
2. [bookmark: _Toc403323663][bookmark: _Toc404784170][bookmark: _Ref257946][bookmark: _Toc2853150][bookmark: _Toc132494366][bookmark: _Toc509246175][bookmark: _Ref295225850][bookmark: _Ref295225894][bookmark: _Ref295225937]Default 
2.1. [bookmark: _Ref307410683][bookmark: _Toc132494367]The parties agree that a Sanctions Affected Shareholder shall not be deemed to have committed a breach of this agreement in respect of any actions (or omissions) relating to an Affected Obligation and such actions (or omissions) shall not constitute a Default or Material Default.


This is an example of a sanctions clause, which corresponds to all the mentioned above drafting qualities and it does not repeat the issues risen in prior cases. Moreover, this sanctions clause details and clearly describes the actions applicable for use in business when the most severe risks take place. This approach chose a solution to solve the parties’ issues.
I would also like to note that the sanctions clause, as well as any other provisions of the agreement, can be changed by the parties at their discretion at any time, even after it has been signed. The parties should understand that even if, when signing the agreement, the parties did not foresee any sanctions risks; in any case during the period of the agreement such risks appeared or the parties had a desire or a need to introduce a sanctions clause to the text of an already concluded agreement, they have the right to do so by signing an additional agreement to the contract. 
Thus, we can conclude that the above analysis of the mechanics and approaches to drafting a sanctions clause will help in the subsequent drafting of such clauses in practice and will help avoid unforeseen risks. 
It should be remembered that drafting of any contractual provision is a painstaking work that requires great attention to detail and elaboration of all aspects of the legal relations between the parties to the agreement. As any sanctions risk is associated with a highly variable legal environment of various countries and is also associated with high-level risks; therefore, the sanctions clause is not an exception to the general rule and should not be neglected when doing international business. 

	[bookmark: _Toc132494368]Conclusion




In 2022, the Russian Federation faced a large number of economic sanctions. The result of their imposition by entire blocs of foreign states was not only the deterioration of Russia’s economic situation, but also the destruction of the entire system of international civil turnover, of which our country was a part. 
The author began the study of the topic by exploring the concept of “economic sanctions”, their legal nature, and determining the legality of the implementation of economic sanctions at the international level. As economic sanctions are a priority way of influencing political processes, they cause enormous damage to private legal relations. In this situation it becomes obvious that there is a need to develop legislative measures aimed at protecting the private legal interests of subjects of economic activity. 
Then the author provided an overview of the potential consequences that the international business may suffer. As a result of this analysis, the author came to the conclusion that it is impossible to fully minimize the negative effects of economic sanctions on international business relations on a public level. Accordingly, a conclusion was made about the need for participation of the parties of private legal relations in the regulation of the negative consequences of the introduction of economic sanctions. 
Having come to this conclusion, the author has provided a comprehensive study of the concept of “contractual sanctions clause”. In particular, examination of its legal nature, comparison to other more familiar contractual clauses, and, most importantly, comparison of the “sanctions clause” and “force majeure” concepts. 
A sanction clause is a provision providing for the right to unilaterally withdraw from the contract in case of imposition of sanctions against one of the parties. The said provision will lead to the reduction of risks, if the cancellation of the contract is related to the application of restrictive measures. 
After studying the concept of “sanctions clause”, the author moved on to the practical drafting of sanctions clauses and developed a mechanism that would help any participants in private international legal relations to develop a sanctions clause, depending on the specifics of business relations. Several practical examples of sanctions clauses were also analyzed to identify “vulnerable” provisions.
The inclusion of sanctions clauses in contracts is becoming a standard business practice followed in international transactions. By including such a clause, the parties can coordinate their actions in advance in case a ban is imposed on the delivery of any goods or performance of certain financial transactions. In addition, a well-formulated sanctions clause will not allow the counterparty to unilaterally withdraw from the contract due to the potential impact of sanctions or a significant change in circumstances. [footnoteRef:117]  [117:  Snakhova E., How to take influence of sanctions in structuring of deals, Legal Work in Credit Institutions. No. 2(60). 2019.] 

To avoid such unforeseen situations, a sanctions clause should describe in detail the following:
1. Exactly what the parties imply sanctions to mean;
2. How the negative impact of the sanctions on the legal relations of the parties should be confirmed;
3. What actions should be taken by the parties in order to resolve the situation as efficiently as possible and with minimal negative consequences.
A competent definition of the term “sanctions” is crucial to the enforceability and applicability of the sanctions clause as a whole. Thus, the parties must agree on which states’ sanctions they will define in the agreement as a reason to revise the relationship. If it is not possible to determine a specific list of sanctions restrictions, the parties can define sanctions in the most general way[footnoteRef:118].  [118:  Snakhova E. How to take influence of sanctions in structuring of deals, Legal Work in Credit Institutions No. 2(60). 2019.] 

The inability of a party to fulfill its obligations due to sanctions restrictions must be supported by some evidence. Otherwise, the party potentially affected by sanctions may be able to withdraw from the agreement, based only on its concerns about the sanctions risks. In order to eliminate such uncertainty, the parties must agree on a procedure for confirming that further performance of obligations will lead to sanctions risks or is practically impossible due to introduction of sanctions[footnoteRef:119]. [119:  Snakhova E. How to take influence of sanctions in structuring of deals, Legal Work in Credit Institutions No. 2(60). 2019.] 

All things considered, the study has shown that the inclusion of sanctions clauses in the contracts will help maintain certainty in the legal relations of the parties in the event of the imposition of sanctions, as well as the stability of civil turnover, which is a necessary component for improving the investment climate in the Russian Federation.
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