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The Republic of Korea adopted the 1970 Convention on the Means of Prohibiting and Prevent-
ing the lllicit Import, Export and Transfer of Ownership of Cultural Property on 14 February,
1983. The Convention has some disadvantages in that its scope does not cover the cultural
properties stolen from Korean territory during the Japanese colonial era, which lasted from
1910 to 1945, and the Korean War from 1950 to 1953 because it cannot be retroactively applied
to cultural properties stolen during these years, and it falls within the field of public international
law. Hence, in order for the Korean government and the legal community to seek more effective
methods of restitution of cultural properties stolen during these periods, alternative legal tools
need to be discussed. Some good examples include the donation or purchase of stolen cultural
property, arbitration of disputes over the restitution of cultural property, bilateral international
instruments concerning the restitution of cultural property, and the restitution of stolen cultural
property though the application of foreign domestic public law or private international law. In
particular, the main focus of this article is on the restitution of stolen cultural property though
foreign domestic public law or private international law. At the beginning of the article, it is il-
lustrated where overseas Korean cultural properties are located. The article then delves into
why the focus is on the restitution of stolen cultural property though the application of foreign
domestic public law or private international law. Three examples are discussed based on these
scenarios. The article concludes by looking at the lessons learned from these cases and the
challenges that the Korean government and legal community are likely to face.

Keywords: restitution, cultural property, stolen cultural property, cultural heritage law, private
international law, bona fide acquisition.

Introduction

The Republic of Korea (hereinafter: Korea) accepted the 1970 Convention on the
Means of Prohibiting and Preventing the lllicit Import, Export and Transfer of Ownership
of Cultural Property (hereinafter: 1970 UNESCO Convention) on 14 February, 1983'. To
implement the 1970 UNESCO Convention, Korea has had the Ministry of Culture, Sports,
and Tourism prevent and preserve the illegal transaction in cultural property through the
establishment of museums and art galleries. Furthermore, Korea has let the Cultural Her-
itage Administration (hereinafter: CHA) administer legal regimes, regulate specialists who
deal with cultural heritage, operate educational systems to invoke public awareness, in-
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vestigate and document cultural properties for their protection, and supervise archaeo-
logical excavations?.

Article 7 of the 1970 UNESCO Convention states that, at the request of the State Party
of origin through diplomatic channels, another State Party will seize and return cultural
property on its territory stolen from a museum, religious institution or public monument
and the former has to pay just compensation to an owner who has purchased the cultural
property in good faith or holds a title which is valid in accordance with national law (UN-
ESCO, 1970 UNESCO Convention). However, the 1970 UNESCO Convention® has some
weaknesses in that its scope does not cover the cultural properties stolen from Korean
territory during the Japanese colonial era lasting from 1910 to 1945 and the Korean War
ranging from 1950 to 1953 because it cannot be applied to cultural properties stolen dur-
ing the Japanese colonial era and/or the Korean War retroactively and in that it falls within
the field of public international law.

In this regard, the Convention on Stolen or lllegally Exported Cultural Objects (1995)
(hereinafter: 1995 UNIDROIT Convention), which complements the 1970 UNESCO Con-
vention, needs to be discussed?*. The 1995 UNIDROIT Convention covers all stolen cultural
objects in civil matters and has self-executing effect unlike the 1970 UNESCO Conven-
tion®. Still, even the 1995 UNIDROIT Convention does not have retroactive effect®. In addi-
tion, Korea is not a party to the 1995 UNIDROIT Convention.

Hence, in order for the Korean government and legal community to seek more ef-
fective methods of restitution of cultural properties stolen during those periods, alterna-
tive legal tools need to be discussed. Some good examples are donation of or purchase
of stolen cultural property, arbitration of disputes over the restitution of cultural property,
bilateral international instruments concerning the restitution of cultural property, and the
restitution of stolen cultural property though the application of foreign domestic criminal
law” or of private international law. In particular, the main focus of this Article is on the res-
titution of stolen cultural property though the application of foreign domestic criminal law
or of private international law.

2 Republic of Korea, Report on the application of the 1970 Convention on the Means of Prohibiting and
Preventing the lllicit Import, Export and Transfer of Ownership of Cultural Property // UNESCO. Available at:
http://www.unesco.org/new/fileadmin/MULTIMEDIA/HQ/CLT/pdf/rep_of_korea_2010-11natrep_1970_
en.pdf (accessed: 20.06.2020).

8 o] 7], “EapAST ko] dE A A, TAAPE AT, Al15%, 2009. 12, 169-174 [Lee
Dong-Ki. History and Current Status of the Cultural Property Repossession Convention — Including Rela-
tionship with the UNESCO Convention // Korea Private International Law Journal. 2009. Vol. 15. P. 169-174].

4 21334, “UNIDROIT <& 32l gk oF 7hidaket o130, F=AlAbg A+, A1153%, 2009. 12, 324
378% [Suk Kwang Hyun. Some Issues on Korea’s Accession to the UNIDROIT Convention on Stolen or
Illegally Exported Cultural Objects // Korea Private International Law Journal. 2009. Vol. 15. P. 324-378];
Fo, WA ol JojA] W B AR H 7] A, T AR AT, 4155, 2009. 12,
298-323% [Song Ho-Young. Some civil and international private law questions on the return of cultural
property // Korea Private International Law Journal. 2009. Vol. 15. P.298-323]; o] A4 4, “& ¥ 3} 4 2|
Wk, TR AR ATy, #1535, 2009. 12, 263-29719 [Lee Jaekyung. Restitution of llegally Exported
Cultural Objects: Condition and Procedure of Restitution // Korea Private International Law Journal. 2009.
Vol. 15. P. 263-297].

5 The 1995 UNIDROIT Convention // UNESCO. Available at: http://www.unesco.org/new/en/culture/
themesy/illicit-trafficking-of-cultural-property/1995-unidroit-convention (accessed: 06.06.2020).

6 &gk, “EatAgrEg ok Jfaet g i3 el, TwAlAPHAT, , #1155, 2009. 12, 2161
[Sohn Kyung Han. Introduction to 1995 UNIDROIT Cultural Objects Convention and Koreas Accession
Thereto // Korea Private International Law Journal. 2009. Vol. 15. P. 216].

7 In terms of the criminal seizure in Korea, see cf.: o] =<, “E 8} A $h4=9} Tl FALHAL b= 2 &
a7, TZAAE AT, Al24H A23, 2018. 12, 397-430 [Lee Soon-Ok. A Study on the Criminal Seizure
and Confiscation related to Restitution of Cultural Properties // Korea Private International Law Journal.
2018. Vol. 24, No. 2. P. 397-430].
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For this purpose, at the outset, the Article illustrates where overseas Korean cultural
properties are located. Afterwards, it delves into why it focuses on the restitution of sto-
len cultural property though the application of foreign domestic criminal law or of private
international law. Next, it discusses three examples based on these scenarios. In conclu-
sion, the Article discusses the lessons from those cases and the challenges that the Ko-
rean government and legal community are likely to face.

1. Current situation of overseas Korean cultural properties

As of 1 April, 2020, overseas Korean cultural properties were located in 21 countries
(table 1). Taking into account the Japanese colonial era between 1910 and 1945, Japan
had the largest portion of them, amounting to 81 889 items. Even though some Korean
cultural properties were returned to Korea based on bilateral agreement between Korea
and Japan in 1965, many Korean cultural properties possessed by Japanese citizens and
legal entities and omitted by Japanese government have failed to be restituted by the bi-
lateral treatys.

Table 1. Overseas Korean Cultural Properties in 21 countries as of 1 April, 2020

Country Institution Items
Japan Tokyo National Museum, etc 81889 (42,40 %)
United States Metropolitan Museum of Art, New York, etc. 53141 (27,52 %)
China The Palace Museum, Beijiing, etc. 12984 (6,72 %)
Germany Museum fir Ostasiatische Kunst (Museum of East Asian Art), KoIn | 12 113 (6,27 %)

(Cologne), etc.
United Kingdom | British Museum, London, etc. 7638 (3,96 %)
France Musee Guimet, Paris, etc. 5684 (2,94 %)
Russia State Museum of Oriental Art, Moscow, etc. 5334 (2,76 %)
Canada Royal Ontario Museum, Toronto, etc. 4276 (2,21 %)

Source: Overseas Korean Cultural Heritage Foundation, Statistics. Available at: http://www.
overseaschf.or.kr/front/comm/htmIPage.do?H_MENU_CD=100302&L_MENU_CD=10030201&SITE_
ID=ENG&MENUON=Y&SEQ=106 (accessed: 10.06.2020).

The second largest portion of them was found in the United States of America,
amounting to 53 141 cultural items. It is something of an expected outcome in that Korea
had experienced the rule of the United States Army Military Government in Korea, which

8 AT, “dE & T3 AY S5 9 &8 ek, THEskd Tt 41245, 2009. 6, 69-94T [Kim
Jong Soo. An approach of redeeming and utilizing cultural properties plundered by Japan // Korean Jour-
nal of Folk Studies. 2009. Vol. 24. P.69-94]; 9 el [Um Taebong]: 1) “Al6x} A 3|5k A1 7]¢] F3}A4] b
g wy A wd A o uE FAeRT, FEioli=F,, Al60%, 2018. 6, 116-159™ [A Study on
the Issue of the Return of Cultural Properties during the 6™ Korea-Japan Talks: Focusing on the Negotia-
tion Process and lts Significance // Journal for Northeast Asian History. 2018. Vol. 60. P. 116-159]; 2) “%=
7] A3 (124-32F) Al719] E3kA] Wk ol digh e wAabd A, Teksl,, #4379 Al13, 2020.
3, 265-297% [The Diplomatic History of the Negotiations of the Return of Cultural Properties at the early
stage of KoreaJapan talks // Korean Studies Quarterly. 2020. Vol. 43, No. 1. P.265-297]; 3) &9 3] ¢ &
3hA) ukgk FAake] Axwr, Foleled Ty, #1267 A|23F, 2019. 6, 199-228' [A Rethinking on the Negotia-
tion on the Return of Cultural Properties in the Korea-Japan Talks // Journal of Asia-Pacific Studies. 2019.
Vol. 26, No. 2. P. 199-228].
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lasted from 9 September 1945 to 15 August 1948, and the Korean War (1950 to 1953).
The third largest portion of Korean cultural properties was located in China, amounting to
12 984 cultural items.

2. Restitution of stolen cultural property though the application
of foreign domestic criminal law or of private international law

The Cultural Heritage Protection Act, which was enacted on 10 January, 1962 and
effective since the same date, was not applicable to the cultural properties stolen prior to
its effective date®. Even the provision prohibiting good faith acquisition of a stolen cultural
property under Cultural Heritage Protection Act has been effective since July 27, 2007.
Hence, the Cultural Heritage Protection Act'? is not an effective legal framework to res-
titute overseas Korean cultural properties stolen during the Japanese colonial era, the
ruling period of the United States Army Military Government in Korea, or the Korean War.
In this regard, it should be noted that Korea'’s first Civil Act had retroactive effect. Korea’s
Civil Act, which was enacted on February 22, 1958 and effective since January 1, 1960",
has had retroactive effect unlike its subsequent revisions because the drafters of the en-
acted Civil Act of 1958 acknowledged the potential inconsistency and conflict between
the enacted Civil Act of 1958 and the civil law applied to Korea during the cruel and pain-
ful Japanese colonial periods ranging from 1910 to 1945. In other words, Article 2 of the
Addenda of the enacted Civil Act of 1958 prescribes that “Unless otherwise provided, this
Act shall also apply to matters before the date of enforcement of this Act: provided, how-
ever, that no effect taken already under the previous Act shall be affected by this Act”.
Furthermore, Article 27 subparagraph 2 of the Addenda of the enacted Civil Act of 1958
prescribes that

The following statutes shall be repealed:

1. The Civil Act, Act for Enforcement of the Civil Act, and Act on Computation of Age
applied in accordance with Article 1 of the Chosun Civil Ordinance;

2. Provisions of statutes applied in accordance with the Chosun Civil Ordinance and
Article 1 of the Ordinance which conflict with the provisions of this Act;

3. Provisions of Military Government statutes which conflict with the provisions of this Act.

When it comes to acquisition by prescription, bona fide acquisition etc., the Civil Act
of 1958 had provisions identical to the current Civil Act. In other words, the former included
the provisions relating to: (i) period for acquiring ownership of movables by possession
(Article 246); (ii) bona fide acquisition (Article 249); (iii) special provisions on stolen or lost
articles (Articles 250 and 251); (iv) acquisition of ownership of lost articles (Article 253); (v)
acquisition of ownership of treasure-trove (Article 254); and (vi) state ownership of cultural
heritage (Article 255).

Article 246 (Period for Acquiring Ownership of Movables by Possession)

(1) A person who has for ten years peaceably and openly held possession of a movable
with the intent to own it, shall acquire the ownership of such a movable.

(2) In a case where the possession under the preceding paragraph was commenced in
good faith and without negligence, ownership shall be acquired after five years have elapsed.

Article 249 (bona fide Acquisition)

If a person who peaceably and openly was assigned a movable, had possession of it
in good faith and without negligence, he shall acquire its ownership immediately even if the
assigner is not a legal owner.

9 Article 1 of the Addenda of the Cultural Heritage Act of 1962 (Act No. 961).
0 Act No. 17409, revised on 9 June, 2020 and effective since the same date.
" Act No. 471.
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Article 250 (Special Provision on Stolen or Lost Articles)

If the movable mentioned in the preceding Article is a stolen or lost article, the injured party
or loser may demand the return of the article within two years from the time when the article
was stolen or lost: Provided, That this shall not apply in a case where the lost or stolen article is
money.

Article 251 (Special Provision on Stolen or Lost Articles)

If the assignee has bought the stolen or lost Article in good faith at a sale by auction, in a
public market, or from a merchant selling articles of the same kind, the injured party or loser
may demand the recovery of the article after he reimburses the assignee for the price paid for it.

Article 253 (Acquisition of Ownership of Lost Articles)

The ownership of a lost article is acquired by the finder if its owner does not claim his right
within one year after public notice has been given in accordance with the provisions of the Act.

Article 254 (Acquisition of Ownership of Treasure-Trove)

The ownership of a treasure-trove is acquired by the discoverer if its owner does not claim
his right within one year after public notice has been given in accordance with provisions of the
Act. But the ownership of a treasure-trove discovered on the property or among other things
belonging to another person is acquired by the discoverer and the owner of the land or the thing
in equal shares.

Article 255 (State Ownership of Cultural Heritage)

(1) Things which are important for scientific, artistic, or antiquarian research shall belong
to the state, not following the provisions of Article 252 (1) and the preceding two Articles.

(2) In the case of the preceding paragraph, the finder, the discoverer, and the owner of
the land or things where the treasure-trove was discovered, may submit a request for proper
compensation from the state.

Hence, even though the Civil Act of 1958 had retroactive effect, the provisions, such
as acquisition by prescription and bona fide acquisition, of the Civil Act of 1958 were
somehow disadvantageous to the original owner of a stolen cultural property during the
Japanese colonial era, the ruling periods of the United States Army Military Government in
Korea, or the Korean War. Because of these reasons, the Korean government and/or the
Korean legal community have started to look at domestic criminal law of a foreign country
and/or private international law under which a foreign material law favorable to an original
Korean owner of a stolen cultural property is applicable to a case related to the stolen
cultural property.

3. Restitution of royal seals of Queen Mun-Jeong and of King Hyun-Jong

In 1547, King Myung-Jong between 1545 and 1567, who was born in 1534, made this
royal seal for his mother, the second Queen of King Jung-Jong between 1506 and 1544,
who was born in 1488 (figure 1).

In 1651, King Hyo-Jong between 1649 and 1659, born in 1619, made this royal seal
for his eldest son, King Hyun-Jong between 1659 and 1674, born in 1641, when the latter
became as the prince of the nation (figure 2). As far as the two cases are concerned, the
National Stolen Property Act of 1949 came into play'2™. In 2013, the Cultural Heritage
Administration of Korea notified Homeland Security Investigations (hereinafter: HSI) of the

2 18 USC 2314 (1949), whose title is “Transportation of stolen goods, securities, moneys, fraudulent
State tax stamps, or articles used in counterfeiting”, prescribing that “Whoever transports, transmits, or
transfers in interstate or foreign commerce any goods, wares, merchandise, securities or money, of the
value of $5,000 or more, knowing the same to have been stolen, converted or taken by fraud [omitted] [s]
hall be fined under this title or imprisoned not more than ten years, or both”.

Boolqts, “HlwU] A -8 EEAlY] SrE e WA Ed-ns AN EEHS FAHoRS, THE,,
A617H #1335, 2012, 253-293% [Lee Gyooho. A Study on the Return of Korean Cultural Objects Located in
America-Focused on the National Stolen Property Act // Legal Profession. 2012. Vol. 666. P.253-293].
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Figure 1. Royal seal of Queen Mun-Jeong (1547) Figure 2. Royal seal of Hyun-Jong (1651)

Source: National Palace Museum of Korea. Source: National Palace Museum of Korea.

USA that the two items were stolen and asked HSI of the USA to investigate this case on
23 May, 2013 for the royal seal of Queen Mun-Jeong and on 9 July, 2013 for the royal seal
of King Hyung-Jong. The HSI of the USA arrested the two items from their holders on 27
September, 2013. The Cultural Heritage Administration of Korea confirmed that they are
genuine on 24 July, 2014. On 19 September, 2016, the Department of Justice of the USA
brought a lawsuit for civil confiscation in a district court of California (CA). The district
courtin CArendered a default judgment, which ordered civil confiscation on 10 April, 2017.
On 2 June, 2017, the civil confiscation decision took effect. On 30 June, 2017, the former
President Obama of USA returned the royal seals to the Korean government at the Korea-
US summit™15,

4. Restitution of Royal Seal of the second Queen Jang-Yeol
(1624-1688) (1676)

4.1. Facts

This royal seal concerns Queen Jangyeol Yeol between 1624 and 1688, the second
wife of King Injo between 1623 and 1649, born in 1595, in Chosun Dynasty (figure 3). In
1676, the 2"d year of the rein of King Sukjong between 1674 and 1720, born in 1661, it was
made for her. Many Korean cultural properties were stolen or illicitly exported during: (i)
Japanese occupation era (1910-1945) and (ii) Korean War (1950-1953).

State and Royal Seals of the Chosun Dynasty (1392 to 1897) and Korean Empire
(1897 to 1910) are classified as state properties pursuant to past and present relevant
laws. Hence, the state and royal seals of the Chosun Dynasty and Korean Empire have
been owned by the Republic of Korea. The plaintiff, a Korean citizen and private collec-
tor of cultural properties, bought an item called ‘Japanese Hardstone Turtle” from Bremo

4 |CE Returns Valuable Royal Seals to South Korea // Department of Homeland Security. Availa-
ble at: https://www.dhs.gov/blog/2017/07/21/ice-returns-valuable-royal-seals-south-korea (accessed:
06.06.2020); US returns “looted” royal seals to South Korea after 60 years // BBC News. 2017. Available at:
https://www.bbc.com/news/world-asia-40468059 (accessed: 06.06.2020).

B ooqts, “EAGT R dF AR FFEA v AYEFH 997, "Museum News, |,
2017. 8. 29 [Lee Gyooho. The Restitution of Royal Seals of Queen Mun-Jeong and of King Hyun-Jong and
the Overview of National Stolen Property Act // Museum News. August 29, 2017]. Available at: http://www.
museumnews.kr/187sp08cal170829 (accessed: 20.06.2020).
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Figure 3. Royal Seal of the second Queen Jangyeol of King Injo (1676)

Source: National Palace Museum of Korea.

Auctions in VA, USA on January 30, 2016. The plaintiff’s purchase price was 9500 US $
(excl. 25 % operation fees). Later on, the National Palace Museum of Korea posted a plan
to buy cultural properties publicly in the second half of 2016. The plaintiff applied to sell his
said item to the Museum for 250 million Korean won (203 169 US $ as of May 18, 2020).
The Museum retained it without its purchase and refused to return it to him because it had
been a stolen state property through in-depth consultations. As a corollary, the plaintiff
brought a lawsuit primarily to seek the return of the royal seal and secondarily to seek for
damages of 250 million Korean won incurred due to the tortious act of the Korean govern-
ment.

4.2. The holding of the court of the first instance®
4.2.1. Legal issues

The legal issues in this case relate to: (i) whether the Court has international jurisdic-
tion over the dispute; (ii) who had original ownership of the royal seal; (iii) whether there
is proof to show that it was stolen; (iv) whether the plaintiff is a bona fide purchaser of the
royal seal based on what applicable law.

International Jurisdiction. The Plaintiff is a Korean citizen residing in Korea. The de-
fendant is the Korean government, i. e., the Republic of Korea. The foreign element in this
case is in that the plaintiff bought the royal seal from an auction house located in Virginia
via online auction. There is no dispute between the plaintiff and the defendant in this case
in terms of international jurisdiction.

The original ownership of the royal seal. Both parties agreed that the Korean govern-
ment has owned the royal seal because the Korean government succeeded the Chosun
Dynasty. Therefore, there is no dispute over this issue.

6 Seoul Central District Court Decision on 25 August, 2017, Case No. 2017 Gahap 518187.

7 See the Act on Private International Law (Act No. 13759, on 19 January, 2016) prescribing that
“(1) In case a party or a case in dispute is substantively related to the Republic of Korea, a court shall have
the international jurisdiction. In this case, the court shall obey reasonable principles, compatible to the
ideology of the allocation of international jurisdiction, in judging the existence of the substantive relations;
(2) A court shall judge whether or not it has the international jurisdiction in the light of jurisdictional provi-
sions of domestic laws and shall take a full consideration of the unique nature of international jurisdiction in
the light of the purport of the provision of paragraph (1)”.
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Evidence to show it was stolen. The royal seal was presumed to be stolen in 1950
during the Korean War. The Court found that the Baltimore Sun Newspaper reported in
November 17, 1953, that 47 royal seals, including this item, were stolen and illicitly export-
ed to the USA and the Korean government requested the US government to return them
to Korea. Furthermore, the Court observed that, on May 21, 1956, the Korean ambassa-
dor called legal consultant for cultural heritage of the Department of State to confirm the
shape and size of the item. Prior to this finding of the Court, both parties did not contend
during its pendency before the court of the first instance.

Whether the plaintiff is a bona fide purchaser of the royal seal based on what law.
The plaintiff argued that Korean law should be applied to the case in question. Accord-
ing to Korean law, the plaintiff was allowed to acquire the stolen royal seal in good faith.
Meanwhile, the defendant argued that Virginia state law should be applied to this case.
A good faith acquisition of stolen properties is prohibited pursuant to Virginia state law.
In this case, it should be discussed whether online auction of cultural property made any
difference in this case. When it comes to /lex situs of the subject matter at the time of the
completion of the causal act or fact, it should be discussed when the online auction was
completed. Suppose that the online auction was completed in Virginia, Article 19 (1) of
the Act on Private International Law of Korea will be applied to this case. In this scenario,
Virginia law will be applied in favor of the defendant'®.

On the other hand, suppose that the plaintiff receives the notice that the online auc-
tion was completed in Korea. Then, Article 19 (2) of the Act on Private International Law of
Korea' will be applied to the instant case. In the second scenario, the governing law will
be Korean law favoring the plaintiff. The court of the first instance applied Virginia law to
this case in favor of the defendant.

4.2.2. Holdings

The first argument of the plaintiff was that “Since the royal seal in this case is not a
stolen property, he has legally acquired ownership of the royal seal by auction. The state
refuses to return it to the plaintiff while occupying it. Hence, A primarily claims that the
state has an obligation to return it to the plaintiff pursuant to Article 213 of the Korean Civil
Act”. The second argument of the plaintiff was that “Even if the royal seal were a stolen
property, the plaintiff obtained it in good faith pursuant to Article 249 of the Korean Civil
Act. The defendant can reimburse the price of the royal seal and request its return pursu-
ant to Article 251 of the Korean Civil Act. Nonetheless, the National Palace Museum of
Korea under the auspice of the defendant made a public announcement to buy cultural
properties owned by individuals and legal entities and showed the attitude as if it was buy-
ing the royal seal from the plaintiff. However, the Museum unilaterally refused to purchase
and to return, the royal seal, so that the defendant infringed the property right of the plain-
tiff. Hence, the defendant will be obliged to pay the plaintiff a substantial amount of the
value of the royal seal in this case as compensation for damages caused by illegal acts.
The plaintiff first seeks the payment of 250000 000 won, which is the calling price for sale
of the royal seal in this case”.

In this case, the Seoul Central District Court looked at the private international law of
Korea in order to find material law applicable to this case. The court observed that “When

8 Article 19 (1) of the Act on Private International Law of Korea prescribing that “(1) Real rights, or
other rights subject to registration, concerning movables and immovables shall be governed by the lex
situs of the subject matter”.

9 Article 19 (2) of the Act on Private International Law of Korea prescribing that “(2) Any change in
acquisition or loss of the rights prescribed in paragraph (1) shall be governed by the lex situs of the subject
matter at the time of the completion of the causal act or fact”.
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the plaintiff was awarded a bid at the auction site, the royal seal was located in Virginia,
USA, and, afterwards, the royal seal was brought into Korea”. Then, it held that “The law
applicable to the issue as to whether A acquired the ownership of the royal seal was the
Virginia state law, which is lex situs of the subject matter at the time of the completion of
the causal act or fact”. It went on to hold that “Common law countries do not recognize
good faith acquisition of stolen goods due to the dominant principle of ‘nemo dat quod
non habet’ in the common law system, and Virginia law also does not recognize good faith
acquisition of stolen goods. Even if the plaintiff was awarded an auction at the auction site,
the royal seal was a stolen property, so that the plaintiff was not able to claim ownership of
the royal seal according to Virginia law”. By holding so, the court dismissed the plaintiff’s
claim. Indeed, in accordance with Virginia state law, good faith acquisition of stolen goods
is not allowed in Virginia2%:2',

Title 8.2. Commercial Code. Sales § 8.2-328. Sale by auction

1) In a sale by auction if goods are put up in lots each lot is the subject of a separate sale.

2) A sale by auction is complete when the auctioneer so announces by the fall of the
hammer or in other customary manner. Where a bid is made while the hammer is falling in
acceptance of a prior bid the auctioneer may in his discretion reopen the bidding or declare the
goods sold under the bid on which the hammer was falling.

3) Such a sale is with reserve unless the goods are in explicit terms put up without
reserve. In an auction with reserve the auctioneer may withdraw the goods at any time until he
announces completion of the sale. In an auction without reserve, after the auctioneer calls for
bids on an article or lot, that article or lot cannot be withdrawn unless no bid is made within a
reasonable time. In either case a bidder may retract his bid until the auctioneer’s announcement
of completion of the sale, but a bidder’s retraction does not revive any previous bid.

4) If the auctioneer knowingly receives a bid on the seller’s behalf or the seller makes or
procures such a bid, and notice has not been given that liberty for such bidding is reserved, the
buyer may at his option avoid the sale or take the goods at the price of the last good faith bid
prior to the completion of the sale. This subsection shall not apply to any bid at a forced sale.

4.2.3. Comments

The present Civil Act?2 prescribes acquisition by prescription (Article 246) and bona
fide acquisition (Article 249). Even though the provisions concerning bona fide acquisi-
tion are not applicable to “transactions, such as trade, etc. of cultural heritage publicly
announced as a stolen... article” under Article 87 (5) 2 of Cultural Heritage Protection Act,
the latter has been effective since 200723, Even the first enacted Cultural Heritage Protec-
tion Act?* had taken into effect since 196225, While we take into account the overall legal
landscape of the past and present cultural heritage laws in Korea, it is fair to say that ap-
plication of Virginia state law is in favor of the defendant in this case.

20 o)t 5, “EvHE st Al tiete] Ao FH 52 wiAl= =712, "TMuseum News. , 2017.9. 12 [Lee Gy-
ooho. Is bona fide Acquisition Not Applicable to Stolen Cultural Property? // Museum News. September 12,
2017]. Available at: http://www.museumnews.kr/188sp08cal170912 (accessed: 20.06.2020).

21 2014 Virginia Code (VA Code Ann. § 8.2-328 (2)).

22 Act No. 14965, revised on 31 October 2017 and effective since 1 February, 2018.

28 The provision prohibiting bona fide acquisition, which became effective since 27 July, 2007, pursu-
ant to Article 1 of Addenda of Cultural Heritage Protection Act (Act No. 8346) revised on 11 April, 2007 and
effective since the same date.

24 Act No. 961, enacted on 10 January, 1962 and effective since the same date.

25 Article 2 of Addenda of the enacted Cultural Heritage Protection Act of 1962 repealed the Order
Protecting Treasures, Historic Sites, Scenic Spots and Natural Monuments (Imperial Order No. 6 of August
1933).

172 lpaBobeaeHne. 2020. T.64, No 1



Article 246 (Period for Acquiring Ownership of Movables by Possession)

(1) A person who has for ten years peaceably and openly held possession of a movable
with the intent to own it, shall acquire the ownership of such a movable.

(2) Where the possession under the preceding paragraph was commenced in good faith
and without negligence, ownership shall be acquired after five years have elapsed.

Article 251 (Special Provision on Stolen or Lost Articles)

If the assignee has bought the stolen or lost Article in good faith at a sale by auction, in a
public market, or from a merchant selling articles of the same kind, the injured party or loser
may demand the recovery of the article after he reimburses the assignee for the price paid for it.

Cultural Heritage Protection Act

Article 87 (Relationship with other Acts)

<...> (5) The provisions concerning bona fide acquisition under Article 249 of the Civil
Act shall not apply to transactions, such as trade, etc. of any of the following cultural heritage:
provided, however, that where a transferee purchases cultural heritage in good faith through
auction or from a cultural heritage dealer, etc., the victim or the person who loses such cultural
heritage may pay to the transferee the price that the transferee has paid and claim the return
thereof:

1. Cultural heritage designated by the Administrator of the Cultural Heritage Administration
or a Mayor/Do Governor;

2. Cultural heritage publicly announced as a stolen or lost article;

3. Cultural heritage with an essential part thereof or record showing its source deliberately
mutilated.

(6) Necessary matters concerning public announcement under paragraph (5) 2 shall be
determined by Ordinance of the Ministry of Culture, Sports and Tourism. <...>

4.3. The holdings of the court of the second instance?®

Article 1 of Act on Disposition of Former Palace Property (Act No. 119, enacted on
April 8, 1950 and effective since the same date) before its abolition by Act No. 339 en-
acted on September 23, 1954 prescribed that “The properties belonging to the former
palace are owned by the state”. The Seoul High Court held that “Based on the Act on
Disposition of Former Palace Property, the royal seal was owned and managed by the
state and it was presumed to be stolen and illicitly exported to the USA during the Korean
War. Hence, it was a stolen property”. The appellate court went on to hold that “Based
on Section 8.2-403 (1) of the Virginia Commercial Code, good faith purchase of stolen
goods is not allowed”.

Title 8.2. Commercial Code Sales § 8.2-403.

Power to transfer; good faith purchase of goods; “entrusting”

(1) Apurchaser of goods acquires all title which his transferor had or had power to transfer
except that a purchaser of a limited interest acquires rights only to the extent of the interest
purchased. A person with voidable title has power to transfer a good title to a good faith
purchaser for value. When goods have been delivered under a transaction of purchase the
purchaser has such power even though (a) the transferor was deceived as to the identity of the
purchaser, or

(b) the delivery was in exchange for a check which is later dishonored, or

(c) it was agreed that the transaction was to be a “cash sale”, or

(d) the delivery was procured through fraud punishable as larcenous under the criminal
law.

The appellant added a claim to return the royal seal based on his possessory right etc
but the appellate court held in favor of the appellee by dismissing the appellant’s appeal.

26 Seoul High Court Decision on 20 September, 2018, Case No. 2017 Na 2053997.
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Later on, the decision of Seoul High Court became final and conclusive because the Ko-
rean Supreme Court dismissed the appellant’s petition to it%’.

Conclusions

In order to foster the voluntary disclosure of the Korean cultural properties that have
been purchased by individuals from overseas, the Cultural Heritage Administration needs
to prepare various types of reward systems for the contribution to restitution, and itis nec-
essary to set the requirements and criteria for the compensation in detail. By doing so, it
will be possible to meet the legal sentiment of the general public. Otherwise, the Korean
government will end up discouraging individual collectors of overseas Korean cultural
property from collecting them actively. In addition, it is necessary to have their efforts pro-
jected into the history of the cultural assets that have been restituted so that the efforts of
those who contributed to the repatriation of our cultural assets located abroad are not in
vain. The Korean owner can take advantage of the American state laws which do not allow
bona fide purchase of stolen goods.

It should be noted that Korean legal community as a whole is likely to be faced with
the following challenges. First, except for national and/or royal seals, it is difficult to show
that overseas Korean cultural properties were stolen. Secondly, except for the restitution
of overseas Korean cultural properties from the USA, it is a very challenging task to avoid
the good faith acquisition defense. Thirdly, except for the restitution of overseas Korean
cultural properties from the USA, the original owners in Korea need to take into account
the regulation relating to export permission of the country where they are located in, e. g.,
France. Fourthly, the Cultural Heritage Act enacted in 1962 cannot be applied retroactively
to the cultural properties stolen during the Japanese occupation period (1910-1945) and
Korean War (1950-1953). Also, the provision prohibiting good faith acquisition of a stolen
cultural property under Cultural Heritage Protection Act has been effective since it has
been effective since July 27, 2007. Lastly, sometimes it is not an easy task to determine
lex situs of the subject matter at the time of the completion of the causal act or fact under
private international law rules when it comes to online transaction of cultural properties.
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Pecnybnuka Kopes npuHsna KoHseHumio 1970 r. 0 Mepax No 3anpeLLeHnio 1 NpeaynpexaeHuio
HE3aKOHHOro BB0O3a, BbIBO3a KYJbTYPHbIX LEHHOCTEN 1 Nepeaayn npasa COOGCTBEHHOCTM Ha HUX
14 dpeBpans 1983 r. KoHBeHUMS MeEeT HEKOTOpPbIE HEAOCTaTKK B TOM, 4YTO ee chepa AelCTBUS
He OXBaTbIBAET KYJIbTYPHbIE LEHHOCTU, NMOXMLLEHHBLIE C KOPENCKOM TEPPUTOPUN B SIMOHCKYIO KO-
NOHManbHyo anoxy, anmsLuyiocs ¢ 1910 no 1945 r., n B Koperckyio BOMHy, anmsiuytocs ¢ 1950
no 1953 r. KoHBeHUMS He MOXeT OblTb PETPOAKTUBHO MPUMMEHEHa K KyJbTYPHBLIM LIEHHOCTSIM,
MOXULLLEHHBIM B SINOHCKYIO KONIOHMANbHYIO 3noxy u/unn Koperckyto BOVHY; KPOME TOro, B 3TOM
BOMpOCe OHa BTOprach Obl B chepy MexayHapoaHOro nybnnyHoro npasa. [oatomy ans Toro,
4TOBbI KOPECKOE NPABUTENLCTBO 1 NMPABOBOE COOOLLECTBO CMOMN HaiTK 6onee adpdekTBHbIE
METOLbl PECTUTYLIMN KYNBTYPHBIX LLEHHOCTEN, MOXMLLEHHBIX B TO BPEMS, HEOOXOAMMO 00CYAUTh
anbTepHaTMBHbIE NMPAaBOBblE MHCTPYMEHTHI. MNpuMepamMu MOryT CRy>XnTb AapeHue Uam nokynka
MOXMLLEHHBIX KYJIETYPHbIX LLEHHOCTEN, apOUTPaX CMOPOB O PECTUTYLIMM KYJIbTYPHbIX LLEHHOCTEN,
[OBYCTOPOHHME MEXAYHAPOOHbIE JOKYMEHTbI, KACAIOLLMECS PECTUTYLMN KYNBTYPHbIX LLEHHOCTEN,
1N PECTUTYLIMS MOXULLIEHHbIX KYJIBTYPHbIX LLlEHHOCTEN MOCPEACTBOM MPUMEHEHWNSI MHOCTPaHHOIO
BHYTPEHHEro NyGaMYHOro Npasa UM MeXayHapoaHOro YactHoro npasa. ObpallaeTcst BHUMa-
HME Ha PECTUTYLIMIO MOXMLLEHHBIX KYNbTYPHbIX LEHHOCTEN MyTEM MPUMEHEHUS MHOCTPAHHOIO
BHYTPEHHEro Ny6MYHOro npasa nan MexayHapoaHOro YacTHOro npaea. B Havane ctarby roBo-
pUTCS O TOM, FAe HaXoOsaTCs 3apyOeXHbIE KOPENCKME KYNBTYPHbIE LIEHHOCTU. 3aTeM aHaNM3npy-
I0TCS MPUYKHBI, MO KOTOPbIM OCHOBHOE BHUMaHWE YAENSETCS PECTUTYLMM NMOXULLEHHbIX KYNBTYP-
HbIX LLEHHOCTEN Yepes NPUMEHEHNE MHOCTPaHHOIO BHYTPEHHEro Ny6AMYHOro npasa nnn Mexxay-
HapOAHOro YacTHOro nNpasa. Janee NpMBOAATCS TPYU NPUMeEpPa, OCHOBaHHbIE HA 3TUX CLLEHAPUSIX.
B 3aknioyeHne paccmarprBaloTCs YPOKM, U3BIEYEHHbIE U3 3TUX Aef, 1 0603HavaloTCcs npobne-
Mbl, C KOTOPbIMW MOFYT CTOJIKHYTbCS KOPENCKOE NPaBUTENLCTBO U MPaBOBOE COOOLLECTBO.

KntodeBbie croBa: pecTUTYLUs!, KYNbTYPHbIE LLIeHHOCTU, MOXULLEHHbIE KYNbTYPHbIE LLEHHOCTM,
NpagBo Ky/JbTYPHOro Hacneams, MexayHapoaHoe YacTHoe npaeo, 4o6pocoBecTHoe npuobpe-
TeHve.

Cratbs noctynuna B pegakumio: 1 nions 2020 r.
PekomeHngoBaHa B neyatb: 23 gekabps 2020 r.
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