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Aas ToproBau mHezocTaTOuHO o61IMX rpamjaHCKUX
3akonoB. Hymubl 3akonsl oco6bie, cnequarbHo Aas TOp-
rOBAU TNpejycTaHOBAEHHBIE.

Eern, komeuno, cgeaxu, kotopeie COBEPUIAIOTCHA U
Kak TOprospie, H Kak ofuerpaxjanckue. B cymectse
HeT pasanumsa mexry numu. Korga rtakas czeaxa seas-
eTCA OAHOH ¥3 COBepIIaeMblX JaHHbIM AHIOM B BHZAE
npoMBICAa, cAeAka aApaserca Topropoi. Cosepmaemas ne
B BHAE MPOMBICAA CAeAKa ABAsieTcA obluerpasjaHckoi.

B rToprosaro BxoasT m Takue caerkwm, KOTOpbIE B
BuZe obllerpamiaHCKUX He COBepwalTcs. IJTO MpPo-
HCXOAUT, OJHAKO, HE OT TOi MPHYMHBI, 4YTO CAEAKH
TaKkHe B CyWIECTBE CBOEM  OTAMHAOTCH OT obwerpa-
HAAHCKUX. HO BCAEACTBHE TOFQ, HTO, SABASSACH MOAXO-
AAWAMH AASL TOProBOro. 060poTa, OHM HE HYKHbI U He
yA06HBI AAn obulerpaikaanckoro o6uxoaa.

Eauncrso eymmocta | Toprosmix u rpamAaHCKUX
CAEAOK BHYNIAET MbICAb, HTO KaK AAS OJAHHX, TAK H ZAS
APYrUX JOA#HDBI 6GBITH OAMHAKOBbLIE 3aKOHBHI,

Eers y nac Tpamaanckuit Kogexe, ne HYKHO,
S8HAYHUT, 3aKOHOB TOProBuiX. Ecam me B ['paxpanckom
Koagekce ue NPEAYCMOTPEHO T[PABHA JAs CAEAOK, CO-
BEPIIAEMbIX [0 TOProBA€, Haj0 MONOAHuTH ['pamaan-
ckuit Kogexe. Ho Bosce me Hago,—ectb Takoe Muenue,—
co3jaBaTb O0COOble 3aKOHBI AAsl TOPTOBAHM.

Conuarsnoe snauenue TOProBAM Tpebyer, 0AHAKO,
MHDBIX 3aKOHOB JAs1 TOProsoro ob6opora, uem Aas obie-
rpamjaHckoro. /JyX TOProBbIX 3aKOHOB AOAXKeH GbITH
HHOW, YeM AyX 3aKOHOB rpasjaHCKHX.

OHEYHO, STOT AyX SBAAETCH Telepb y Hac He
TEM, YTO MpekAe, H HE TeM, KaKOB OH H TEneph B APY-
FHX rocyzapcrsax.

[pamaanckoe npaso kamzoro, Kro ero mmeer,

AOAKHO OCYIIECTBAATHCSH, HO HE TOADKO HE BO Bpea Apy-
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rum. Ham Tpamaancknii Kozexe tpebyer 6GoAbiero.
On omugaeT npsaMoil MOAb3BI OGUIECTBEHHOH OT OCY-
IECTBAEHHS Ka®AbIM €ro rpamAaHCKHUX MPaB, KOAD CKOPO
rpaAaHCKYIO MPaBOCMOCOGHOCTD MPEAOCTABAAET OTACAL
HbIM TpamAaHaM ,B LEASX Pas3BATHA TPOM3BOAUTEAD™
upix cua crpanpt (cr. 4 pama. Kogexca). Coorser-
CTBEHHO DTOMY, KTO OCYIUECTBASET CBOE NpaBo, HO HE
coAeHCTBYET DTHUM CTPaHe B PasBHTHH MPOU3BOAUTEAD-
HBIX CHA €e, TOT OCYLIECTBASIET CBOe NpaBo HE Tak,
kak aoaxuo. OH mMAOXO0 nNOAb3yeTcs MPaBOM HE
TOABKO TOTZA3, KOTAa BPEAUT TpH ITOM ApPYyromy,
HO M TOrAa, KOrAa CBOMM [PaBOM HE IPHHOCHT MOAD3DI
0611eCTBY, KOAAEKTHBY ). On ocyuwecTBAsieT NPaBo B
POTHBOPEUHH C COLHAABHO-XO3AUCTBEHHDIM HA3HATEHHEM
ero, T.-e. ¢ Hapymenuem ocHosroro ayxa Kogekca (et 1).

Eme B 60Abuiell Mepe JOABHO CAymuTb obue-
crpenHofi mOAb3e Toprosoe npaeo. [leAsio ero zoaxmHo
fBITh MCKAIOUHTEABHO obuiecTBeHHoe 6aaro.

Kaxapifi AeATeAb TOProBAM JAOAKEH ObITb TOADBKO
opyaMeM, AEHCTBYIOUIMM AAsA TaKOH ULeAH; cobcTBeHHasA
BHITOAA Er0—TOABKO CIMOCO6 CTHMYAHPOBaHHMA K MaKCH=
MaAbHBIM  JOCTHXEHHAM  OOIIECTBEHHOro  3HA4EHHA.
Ob6oraizenne TOPPYIOUWETO HEOGX0AUMO AHMIIL KaK pe-
3yAbTaT HanGOABIIEro HAChIEHWA PDHIHKA MPOAYKTAMH
obuiecTBEHHON HEeOHX0AHMOCTHe

JAst (9TOlt 1AM HyXEH TOT €nocod JaBACHHA, KO-
TOPbI 4aBHO TPUMEHSACA [MpU Bbljave MNATEHTOB Ha
nzobperennds,.  Aabol coaeiicTBoBaTh HanboAbIIEMY
pacnpocTpaHEHUIo -NlaTEHTOBAHHOTrO usobpeTeHus, BAA-
AeAell TmareHTa ofAaraAcs HaAOroM, MPOrpeccHBHO
pacTyuum; 9To6bl 6bITh B COCTOAHMM BHIHECTH TAKECTD
BO3PACTAIOWEro HaAOra, OH IOHEBOAE JOAKEH 6bIA
NpUAAraThb BCE YCHAHA K TOMYy, 4TOOBI H3BA€HD MaKCH®
MyM BBITOAbI U3 3aKPEMAEHHOrO 3a HUM n3zobpereHund,
a AAS DTOTO PACIPOCTPAHATD HIKPE U mHpe 06IeCTBEHHO-
fnoAezHOE H306peTeHne.

1) [Mpu ToM counarbHOM BTANE SBOAIOLUM PPaKAAHCKOrO mpand,
KOTOPDIH HACTYMHA € MOABACHHEM HAIIEro ['pamaanckoro loaexea,
TAKOBO AOAKHO BHITH MOHMMAHME TOTO CTAPOrO TPHUHIHMA N6 (UIS
re sua male utatur** (s mepeBoge: ,He TOAb3ylcs CBOMM uMylle-
cTEOM T AOXO0Y), 0 KOTOPOM HAIOMMHAET TrepMaHcKuil yueHbli
npop, I'esgeman, ykasnisas OCHOBHBIE NPHHLHINI Mpana, Kak
nipaBa xoasiicraennoro (Hedemann, Grundziige des Wirtschaftsreclits,

1922, crp. 31).



. Creayss ToMy ke METOAY COLUAADHOTO
NMOACTErHBaH#Ms, 3aKOHOJATEAb JOAKEH CO3JaTh
AASi TOPFOBAM TaKHe 3aKOHbI, UTOObI TOPryIOWMH, MOA-
cTpeKaeMblil MOrOHEID 3a AMYHOK BBIFOAOIO, XOTs-6bI
u ¢ 6OABIIMM PHCKOM JAA cebs, mor coAelicTBOBATh
obmecrsenHoMy 6GraromoAyurio, B BHAE JOCTABAEHMS
TOBapa TyAa, I'A€ OH HyXE€H, W, NpH TOM, B MaKCHMMaAbHO
norpebHOM pasmepe. :

Ilo 3rum obmum coobpakeHHsM AAsL TOPTOBAH
ayxeH psj ocobeHHOCTeH, OTAHYAIOWINX TOProBbie
3aKOHbl OT oflIerpakjaHCKHX.

3aKkoHbl TOProBblIE MNpe#je BCErO AOAKHBI OBITH
paccyuTaHbl Ha TO, HTOOGbL CAEAKH, . BXOZAsIIHE B KPyr
TOprosoro 060poTa, MOrAKM 6piTb COBEpLIAEMbI M aCCO-
BbiM 06pa3som, T.-e. B 6oabmom KoAuuectse. Ka-sa
“TOr0, 4TO AHIY, COBEPINAIOIIEMY CAEAKH, MeAaTEAbHO
coBepiaTh WX B Macce, CTaHOBATCA W HENOAXOAAIHMMH
HOPMbI TpamAaHCKOro npasa: o6Hapymusaercs HeoGxo-
AMMOCTB I PUCHOCOOAEHHUS UX K TOMYj yTO6BI MOMKHO
6bIA0 C HAMMEHbBHIUM KOAMYECTBOM TPpYyA:
HocTell copepmath HaUuGOAbUTIEE KOAMYECTBO
CAeAOK OTa MOTPEGHOCTD TOPNYIOUIEro B TOM, 4T00bI,
ero AeAoBoii 060pOT HOCHA MaccoBblil XapakTep, MOPO-
AuAa obocobAeHne TOProBbIX 3aKOHOB OT  obuwerpa-
Aaanckux. Heob6xoaumoerp, 4robbl 3aKoHbl 6biAM Hau-
6oAee MPUroAHDBI AAS MACCOBOrO COBEPIIEHHA CAEGAOK,
SIBASIETCS] KOPEHHBIM| OCHOBaHMEM AAsl LEAOr0 psja Bbl-
TeKamux OTcioAa ocobennocteit. AMIWIb NPOHUKHYTHIE
9THMH OCOGEHHOCTAMII 3aKOHBI TOprosbie 6yAyT COOTBET-
CTBOBAaTb XOSANCTBEHHOMY HA3HAUEHHIO —CAYRNTb JAA
ueaeii maccosoro obopora ').

Toprosoe npaso ¢ Toi TOUKM 3peHMst MpeacTa-
BASET IPOAYKT MPHCTIOCOOACHMs 3aKOHOB, PETYAHPYIOIIHX

1) Ha sunauvenun npHUsHAKA ,-MacfoBoTO coBepuieHUA’" AAA
BLIACHEHNA POAKM TOPrOBOro MPaBa 0ueHb MOAPOGHO OCTAHABAMBAETCH
repuancrnit yuenniit [ex (Heck) Beratoe, nocsauiennoli cnenuaibao
Boripocy .,'lero paan cymecrsyer, 0GOCOGACHHO OT rpamAaHCKOro
npasa, mpaso Toprosoe?” B mypuaie ,Archiv [iiv die civilistische
Praxis®, rom 92-o0it (1902 roa), erp. 438 u ea. Cymecrsopanne Topro-
soro mpapa, ropopur asrop (crp. 464), BuapisaeTca NOTPeGHOCTAMK
,des rechtsgeschaftlichen Massenbetriebs,

Jromy me Bompocy B HejaBHee BPeMS YACAWA MHOrO BHH-
sapua Gaseacrnuit mpod. Kapa Buasua (Wieland) s ero Handelsrecht
1921 r., ocobenno crp. 136 n ca.
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EAUHHYHBIE FpamAaHCKHe AeHCTBHA, K MacCOBOMY COBEpP-
IIEHHIO HX.

[lpakTnyeckum pesyAbTaTOM BTOro MPHUCHOCO-
6AeHHA ABASETCA TOT OCOGBIA AyX, KOTOPbHIM JOAHHBI
6BITL TMPOHMKHYTHI 3aKOHbBI AASi TOProBAu. Boipamaercs
STOT AyX B LE€AOM psAje NPOABAGHHH KPYIHOro Mpak-
THYECKOTO BHa4YEHHS.

1. Ilpussannbie kK HOpMHpOBaHMIO MaccoBoro o6o-
poTa, STH 3aKOHbI HEe MOryT He o0ocAabBAATH
popmarusma. B obwerpaxsanckom o6opore oH
aonyeruM, u6o ropuanyecKas cieAka—sABAEHHE He Mac-
coBoe; cobatozeHne QopMarbHOCTEH, CONPSKEHHBIX C
COBEpPIIEHHEM CAEAKH, HE OT30BETCH YYBCTBHUTEADHBIM
o6pasom Ha Temmne Jerosoro obopora. Dopmarusm
MOMET HI'paTh Aaie MOAOKHTEADHYIO POAb B rpamjaH-
ckom 060poTe, 3acTaBAAA KOHTPAreHTOB TUIATEABHO
OPOAYMBIBATh KamkAylH JAETaAb - TaKOTO HENpPHBBIMHOIO
AASl HUX M BaiHOrO B XKM3HH MX cOObITHS, Kak cjeAka.
Huoe zero—roprosuiit obopor. Caeaxa szech obpunoe
aero. Jeraan ee—aenro HPOCTOTO 3aMOAHEHHs mabAOHA.
Oana caeaxa noxoxa Ha gpyryio.  (Dopmarusm momer
TOABKO BPEAWTD, 3afiepmHBasg KH3HEHHO-HEOHXOAHMYIO
6bICTPOTY 060pOTOR MamUHBL TOprosoro AeAa. Mearennoi
pyuno# pabore Bobmerpaxianckom o6opoTe COOTBET-
CTBYET MEXaHHYECKOE, MaIlHHHOE IPOU3BOACTBO TOPrOBAH.

[Noaromy, korja sakoHopaTeAb ycuAHBaeT (hopma-
AU3M A5 CAEAOK, (HAlIDUMED, O CTPOEHHWAX, 3TH CAEAKH
K YMCAY TOPrOBbiX HE MQI'YT OTHOCHTbCH; B BHAE peA-
KOro MpHMepa; MOKHO YKasaTb HTaAbfHCKOE 3aKOHO -
AaTeAbCTBO, DO KOTOPOMY MOryT ObITh TOPTOBLIMH H
CAEAKH O HEABHAHUMOCTH.

2. B roprosom o6opoTe uMeeTcsH B BHAY MaccoBoe
COBEpIIEHHE CAEAOK, H pajd dTOro ymeHbmaercsa (op-
MaAHM3M, OINEKalIuid KOHTpareHTa B Ipa#JaHCKOM
obopore. [locaegoBarerpubim U meaecoobpasHbim
ABAAETCH, 4TOObI TOProBbie 3aKOHbI MPOBOAHAY AAA
TOproBoro obopora, €CAM 2TO He AeAdeTcs yke 3aKO-
HamMy TpakKAaHCKUMH, [NPUHUMD HHAU(DpepeH-
TuamMa Kk caabocTaAM M ocobeHHOCTAM MMO-
AOHKEHHA AHYHOCTH,

Toproente sakousl He MoryT,—mojo6HO TOMY. Kak
CAydaAoCh C 3aKOHaMH rpamjaHCKHMH,—OKa3biBaTh CHHUC-
XOKACHHNE HH K MOAY, HM K BO3pacTy, HH K TOMY MO-
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AO:KEHHIO, B KOTOPOM OKasblBaeTcs TOPTYIOWUH KOH-
TpareHT,—HalnpumMep, MpH MPOMyCcKe CPOKa AAsA MPOTECTA
BeKceAe#, xoTa 6bl 3TO MPOHBOWAO NOA AeficTBHEM He-
NPe0A0AUMOI CHABL,—HHU K pasMepam ywep6a,Hanpumep,
NpU YMEHBIIEHHH MO CyJy HEYCTOMKH.

3. Coobpaienne 0 MaccoBom XapakTepe TOProBBIX
CACAOK 3aCTaBHAO TOProBwlii 060poT mpuaymaTth W pas-
BHTD, TaK HasbiBa€Mblil, CHMBOAUYECKHUH cH10CO6
MEepeHoca NnpaB Ha BelM C OAfioro AuUa Ha Jpyroe.
Iro#t ueAn cAymur yennasn Gymara. B Hee MOmHO
BOIIAOTUTb LeAble ropbl xAeba, CAOMEHHOro Ha CKAAJE.
[Mepesasa nakragHoOli 3aMEHSIET CAOKHYIO MEPECHIAKY
neperpysky ToBapoB. JOCTHHKEHHS B 5TOM HampaBACHUH
MOTYT AOXOAMTb, OZHaKo, A0 Kpaiinocru. [lepeaaua
HaKA3AHDIX MOMET BbI3blBaTb HCKYCCTBEHHOE MOZHATHE
uen. Torga o6pamatorcst k Takomy epejcTBY, Kak 3aKo-
HOJATEADHOE OrpaHUYEHHE KPYyra AWll, KOTOPbIM MOTYT
nepeaBaTbCs HakAajHble; 9TG  caeAaHo y Hac [locra-
HoBaenuem LIMK‘a u CHK CCCP or 27-ro uioas
1923 r. (,,MsBecrns LIMK‘a® 012 asrycra 1923 r., Ne 172).

4. Maccosniii 060poT. TOProBAN,— yke 100 Macco-
BOMY [PU3HAKY,—COOPAKEH C PHCKOM: TOPTYIOLIUii
Gepercst sa puckopannoe geao. Kro zeraer 10, Z0rmen
HECTH YCHAEGHHYI OTBETCTBEHHOCTDb NoA06HO
BCAKOMY, KTO (BKCMIAOATHPYET CTHXHHHYIO CHAY, C KO-
TOPOH COBAAZATh HE . MOMKET.

BHAY 9TOr0 HaAo0 B 3aKOHAaX TOPrOBBIX (PUKCH-
POBATh, YTO TOPEYIOIMHA HECET OTBETCTBEHHOCTH HE KOH-
KPETHYIO, a abCTPaKTHYIO, a IOTOMY HE MOKET ONMpaBAbi-
BaTbCA TeM, YTO OH U B APYIHX JeAax CBOUX [Opos-
BAAET Ty CTENE€Hb BHUMAaHUA, KaK H B JaHHOM.

Aoaxua GbiTh, 3aCHM, YCTaHOBAEHA OTBETCTBEH:
HOCTDb BAaj€Ablla TOPrOBOTO MPEANPUATHS 3a BCAKMIE,
Aa®e M CAydaiHbIi. Bpes, MPOMCTEKAIOWUHA OT BTOro
npeAnpUATHA.

orpamienue nyGAMKH, KOTOpas MOKeT mocTpa-
AaTh H3-3a HENPaBUABHbIX JEAOBDIX PACUETOB CBOEro
KOHTPAreHTa, TOPropbleé 3aKOHbl HE MOTYT HE BBICTABASTD
TakuX o06s3aHHOCTEH, KaK. BEAE€HHE TOPFrOBHIX
KHHUT,

5. Buumanue x maccosomy o6opory mHe momer He
nobyxaaTh TBOPUA TOPTOBBIX 3AKOHOB HATH B pasAas
€O CTPOrMM NPOBEAEHHUEM NPHHUHMNOB o 6-



=R

merpakxiaHcKkoro npasa. ['pamaanckoe 3aKOHO-—
aTEABCTBO AOABILE, 9eM TOPrOBOE, AEPHMUTCH MpaBHA&
JHUKTO HE MOXKET nmepejaTh ADYrOMy TAKHX
npaB, KaKHX caM He umeert”. Maccosni#i obopor
3acTaBAfieT HMATH Ha TO, uT06bl JOOPOCOBECTHOE HPH-
o6peTeHue BellM B COGCTBEHHOCTb CUHTATh OKOHHATEAD-
HBIM, XOT# nepejatowuii He GbIA cOBCTBEHHHKOM. Hapy-
maeTcsi yKasaHHBIA MPUHOUN M B CAydae NpOAAKH
pemeli yepes Komuccuonepa: He Gyayun cOBCTBEHHHKOM
Beliell ¥ HE CTAHOBSACH TaKOBHIM HH Ha OAHO MIHOBEHHE,
OH TepeaaeT MOKYMUUKY NPaBo COGCTBEHHOCTH HA HHX.

6. BAnsko K ykasaHHOH TOABKO 4TO OCOGEHHOCTH
¥ B CBA3M C OTCTYNAEHMEM OT MNpHEUMTA ,HHKTO HE
MomeT nepeaaTb gpyromy Goabuie mpas, YeMm cam umeeT",
CTOMT Or paHUYEeHHEe BUHAMKAOHUH B TOPrO
soM 060 porTe. Bracrosmyro flopy J0MyCTUMOCTD BUH-
AMKALMM TOABEPrAach OrpaHHMeHMsAM M B chepe obuie-
rpaxaanckoit. Ho 3aecp ekasaroch BAMSHHE TOPrOBO-
npaBoBOTD AyXa Ha OGAACTH UHCTO TIpamAAHCKHX OTHO-
meHHid MAHM, HHade, [POU30IMIAC sBACHHE KOMMEp-
CUMaAM3AIMK TPaKAAHCKOPO npaBa. flBAenne oTO 3HAMe-
uyer cratbsn 60/ Tpaxa. Koaexca. Ot aAuna, koTopoe
npuo6pero A06POCOBECTHO HMYIIECTBO HE OT cobeTBeH-
HMKa, NOCAejHMH, B BuAe ofilero mpasuAa, HE BlpaBe
ncrpe6oBaTh MMYHWIECTBO; OH MOXET CAeAaTh JTO AHIIL
B BHUAE | HCKAIOYEHHS, TOAbKO B CAy4Yasdx, Koraa aTo
MMYIIECTBO ObIAO COGCTBEHHHKOM YTEpPAHO HMAM y HEro
noxumeno. ommepcnarnsalun He NOABEPrAOCh, OAHAKO,
NpaBO rocyAapCTBEHHBIX yYpemACHHH Ha BUHAWKALHIO;
OHM UMEIOT MpPaBOo Ha HMMYILECTBO, HE3aKOHHO y HHX
OTYYKACHHOE, HE3ABHCHMO OT TOTO, KaKMM 661 criocobom
HH BBIIIAO OHO M3 HMX PYK.

Ayxy me Toprosoro obopora 6Goaee CBOACTBEHHA
6bira 6pl TOAHAH HEJONYCTUMOCTb BHHAUKAUMHK “HMY-
mecrsa, XOTA Obl W HE3aKOHHO BHIMIEAIIEro W3 PyK
coBCTBEHHNKA, ©CAM TOABKO HE yCTaHOBAeHa HeZ00po-
COBECTHOCTb NPUOGPETEeHHs ero AMLOM, IPOTHE KOTOPOro
BHHAMKALMS HaMpaBAAETCH.

B aroM cCKa3piBaeTcA CBOWCTBEHHBI TOProBOMY
npaBy AyX TPpaHCNEPCOHAaAH3Ma, AAI KOTOPOro
061IECTBEHHOE MPEBbIlIe YaCTHO-AHYHOrO U AAs KOTOPOro
6Aaro HMHAMBUAA IEHHO TIOCTOAbKY, MOCKOABKY 4Yepes-
Hero aocruraercs obuiecrBenHoe 6aaro.



e a—

Ayxom TpaHcrepcoHaAH3Ma MOKET 6BITD  [PO-
HUKHYTO, OJHAKO, IpaKAaHCKOE MPaBo Boobmie, a He
TOABKO TOPTOBOE MPaBO, COCTABAAIOLIEE CHENHAADHYIO
¥ TPUTOM MEPesOBYIO 4HacTb TPAXAAHCKOTO rpasa.
Tak, AyXoM TpaHCNEPCOHAAH3MA MNPOHUKHYTO AefCTBYIO-
miee y Hac cefiyac mpaso, perAaMeHTHpyemoe ["pama.
Koa., KOAb CKOPO B DTOM MOCAEAHEM ecTb cT. 4-ad,
ykaspiBalomas, 4TO MPABOCIOCOOHOCTb TpaAaHCKasd
AaeTcsi JAAA Uenefl pasBUTHs TPOMSBOAUTEADHBIX CHA
crpaus.. Ho B TOproBOM npase AyX TpaHCNEPCOHAAN3IMA
NPOABASIETCS WHAYe, YeM B TPamAAHCKOM; B TOPrOBOM
060poTe, B OTAHYME OT FpaKAaHCKOro, HE NPHHAMAKOTCH
BO BHMMaHMe OCOOEHHOCTH M TIOAOKEHME AMYHOCTH
kouTparenTtos. [losTomy B rpamaanckom 06opore BO3-
MOHO, Halp., YMEHbIIEHHE HEyCTOHKH B CAyd4asiX, mpe-
AYCMOTPEHHBIX Yy Hac B CT. 142 Tpaxa. Koa. Aas
TOproBoro 060poTa Takoe BHHMAHHE K AMYHBIM 3aTPyA-
HEHUSIM KOHTPATEHTOB NPHHLHIMAABHO 6biA0 Obl Hempa-
BuAbHO. [lpuMepoM pasauuus 110 dTOMY HPEAMETY MEmKAY
rpaXAaHCKMM M TOPTOBBIM NPABOM ABAAETCH répMaHCkoe
sakoHOAaTeAbcTBO. |epmanckoe ['pama. Yiomenne, B
er. 343, kak u nam Kogeke B er. 142, gonyckaeT yMeHb-
nienue HeycTofiku. 10proBoe #e yAomeHue, B CT. 348,
IPAMO OroBapuBAET HeAONYCTHMOCTD TaKOro YMEHbIUICHUHA
B TOprosom obopore.

7. O6iecTsennbiii uHTEpEC, 06CAYKUBAEMbIH TOP-
rosbiM ofoportom, Tpebyer ocoboro noaxoia
TOProBbIX 3aKOHOB K MPHUHUMNY CBO6OADI A0TO-
Bopa. B orsomenun sroro nmpuHUMIA NPOUSOIIAA YHE
TpaHcopManuA 1 B 06AaCTH rpamAaHCKOro Mpasa. Ho
NOTPSICEHUE TAKOrO CTaporo yCros rpamAaHCKOro npasa,
kakum 6biAa A0ATOE BpeMsi cBo6oja AOroBopa, MPOMS- -
BejeHO 6piA0 TpeGoBaHMsiMM TOproBoro obopora. Pas
TOProBOe NpeAnpUATHE NPUHIMITHAADHO MPEJHA3HAUCHO
CAyXUTb MHTEpecaM O6IULECTBEHHOCTH, OHO He MOKET
6pITh cBOOOAHBIM B BblI6OpE KOHTpPareHTa: OHO HE MOKET
BCTYNaTb B AOFOBOp C OAHHM M OTKashbIBaTbCA BCTYINHUTD
B Takofi Xe JOrOBOP C APYrHM. 10OpProBble S3aKOHDI
AOAKHBI NOATOMY YCTAHOBHTB AAsl TOProsoro o6opora
B nMOTPe6HBIX CAydasX TpPUHEMN 06A3aTEADHOCTH
_BCTYNAEHUHA B JOTOBOD.

Hapsigy ¢ oTuM orcrynAeHueM OT NPHHUMMIA CBO=
604bl JZOroBOpA, TOPrOBbIE 3aKOHDI AOAKHDI 3a(PHKCH-
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poBath M ele OjHy o0co6eHHOCTb, MOTPebHYID AAdA
Toprosoro obopora. Beicrpora comepmenns Maccosbix
CACAOK TOProsoro mnpasa TpebyeT Toro, 4ro6n KOHTp-
areHT, mnpejAaras mnybAuKe BCTynaTb ¢ HHM B JOro-
BOPHBIE OTHOLIEHHs, 3apaHee (PUKCHUPOBAA CBOH
ycaoBus (orcroza nomarme ,prix fixe“) u guxro-
BaA nybauke aTH ycAoBusi (OTCIOZa NMOHATHE ,AUKTY-
eMplii  Joroeop“, mpeacraBAsiomee 6GyKBaAbHO nepe-
Boj Hemeukoro Tepmuda ,,Dictierter Vertrag®).
[ly6anke,—u6o K aTOMYy G6esanunomy KOHTpareHTy
obpaigaercs NPEAAOKEHHE NPH 3aKAIOYEHHU TOPTOBOH
CAEAKH,—OCTaeTCs MAM BO3JAEPHKATBCHA OT BCTYMACHUA
B CAEAKY, MAH e BCTyNATb B HEEe, NOAYMHUBIINCD
TPEAAOHKEHHDIM YCAOBHAM; AOrOBOPaM 3TOrO poja (hpaH-
aysel (npo®. Canrefirb) 2aam nazpanue ,Gontrats d‘adhé-
sion* wam ,,contrats par adhésion (s nepeBoae: goro-
BOPbI 4epes NPHCOEAUHEHHE).

[lpumep npossrennst npuiunas ,,0683aTEABHOCTH
BCTYNAEHHs B AOrOROP‘ MpeACTaBAsieT Z0rOBOp KEAe3HO-
AOpOZHOIi MEpPeBO3KH; ,NEePEBO3KA MACCaKUPOB U Tpy-
30B‘,—rAacut cr. 2-as Yerasa #eA, 40p.,—,COCTaBASET
00653aHHOCTD Ka®A0H _OTKPBITOA JAA OBILEr0 MOAB30-
BaHus meA. goporiu’’s Auxryembiii ke 40rosop HAH, 1o
(panuysckoil TepmmHOAOrMH, cONtral d‘adhésion, sakao-
qaeTcd B AtOGOM MarasuHe, DA€ NPOUCXOZUT TOPTOBAA
,,0e3 Topra‘‘, gprix fixe*!), )

8. B gbractu . rpamaanckoro mpasa, mnpu ezu-
HHYHOCTH M CAyYadHOM XapaKTepe COBEPHICHHS CAEAOK,
GoAbwIOl  yCTOHYMBOCTbIO MOXeT o06AajaTb MPUHIMN
HCTIOAHEHHMA JOrOBOpa M0 TOYHOH O6yKBE €ro, npUHUUN
mpacta sunt servanda“. Toproesii me o6opor, mpu Mac-
COBOM COBEpIIEHHH CAEAOK, HE MOMET MHPHUTHCH C
KOAOCCAABHOCTBIO YGBITKOB, CONPSKEHHBIX C MAajCHHEM
rlernoctr gener. YpesmepHocts y6piTKOB HegOmyCTH-
Ma B TOpProBoM 060poTe He MO TOH TOABKO NMpuUUMHE,
49TO BTO OTPaXMAETCs Ha KapMaHE TOPTYMOIIEro, HO M
NOTOMY, 4TO yulep6 npu AeHEKHBIX pacueTax BAeHeT 3a
co6010 MOBBINICHHE IEH HA TOBap M BCAGACTBHE BTOrO
MOHWMAET JOCTYNHOCTb ero jasi nybauku. Beaegereue
9TOTO JAsl 3aKOHOJATeAs, pPEerAaMeHTHPYIOIIEro OTHO-

') [pexpacusiit oxpar u 1opHAHTECKIi AHAAM3 OTMEHMEeHHDIX
“ABACHHH jJaer repmamckuid yuennit Hunnepaein (Prof. Huns Carl
Nipperdey, Konfrahierungszwang und dictierter Vertrag, 1922 r.).

~
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IIEHKsI [I0 TOPTOBAe, HeusbexHo Heo6X0UMO CORAaBaTh
npaBuAa yuera majeHus py6as npu pacyerax mo
ucrnoAHeHnio obssareapcts. Otcioza BbiTekaer Heo6xo-
AMMOCTD, 4TOGBI AASL TOProBOro o60POTa CYIIECTBOBAAH
ocobbie, yeM AAsi 060poTa rpamAaHCKOro, 3aKOHBI; B
9THX 3aKOHAX ZOAKHO GBITH NPEAYCMOTPEHO, HTO AOTOBOP
MOAAEKHT HCIOAHEHHIO NO TOYHOH GyKBE €ro AMmb TpH
YCAOBHH, €CAH OCTAIOTCH HE USMEHMBLIMMHCH DKOHOMH-
yeckue 06CTOSTEABCTBA, NMPH KOTOPHIX 3aKAIOYEH A0TO-
BOpP; T[OBOPA TEXHUYECKU-IOPHANYECKAM 53bIKOM, [pH
MCNOAHEHHH O0653aTEAbCTB JOAKHA ObITh B BUJy, Kak
cama cobo#f pasymeromiasics, OroBopka 0 HEH3MEHHOCTH
oberoareasers (,clausula rebus sic stantibust), Aaa
Toro e, 4robbl pacuerpl no obs3aTeAbcTBAM 6bIAM
Hauboree DKOHOMUYECKH GE3BpejHBIMH, B BaKoHAX AAA
TOPrOBAH AOAKHBI GbITb BblpaboTaHbl ocoObie NpaBHAA
acuera, Hatp., MPaBUAa O MONPABOUYHOMKOA( HULUEHTE,
%atme MPaBHAa CYIIECTBYIOT y HaC. 1akoBO, MOCTaHO-
srenne CHK YCCP or 5-rof gekabps 1922 roaa
(Cobp. ¥Ysar. 1922 roga, Ne 53, cr. 757), socnpunssuiee
€ HEKOTOPDHIMH H3MEHEHHSAMH NPHHUMMbI MOCTAaHOBAEHHA
CTO or 2-ro nosbps 1922 roaza. Dtn mnpasura pery-
AHPYIOT pacyeTsl MO CASAKaM, B3aKAIOUEHHDIM MEmAy
KakuMu OBl TO HH. 6bIAO KOHTpAareHTamMm B 30AOTOI
BaAlOTE; MONPABOYHBIMH KOB(DPHULHEHTaMU SBAAIOTCH, B
3aBUCHMOCTH OF MOMEHTa. 3akAlouenus cgeaxu,—0,3 u
0,7. Kpome toro, Aas ©aeroKk MexJy rocopraHam,
3aKAIOYEHHDIX B ACH3HAKAX, AeHCTBYET NOCTAHOBAEHUE
CTO or 14-ro eceursibps 1923 roaza (uurze eme He
pacrny6AMKOBaHHOE; 34€Ch .MONPABOYHbIE KOS(PHIIUEHTDI
NPHHATHL T€ € CaMmble, HO AAs MPUMEHEHNS MX yKasaHbl
MHbIE MEPHOABI BpEMEHH 2],

. 1) Ilo sromy_monpocy Hajo umeTh B BuAy Kuury Bickel, Dip
}'eri' rderung der y?'t-I'I.r:ij_-t:-';_'!’lin-l!a;:vn_. 1922,

) Buavenne nonpaBOUHBIX KOS(PHUHEHTOR MO AEKPETy 5°T0

aexabps 1922 r. Boipamaetcs B caegyiomes. Ecam cageaka, manp.,

na cymmy 200 gyGJ\. 30A. sakaouera 6wma go 12/IX-22 r. u pacuer

nponssojurea 8/XI-23 roga, ro no cr. 3 npumensercn Kos(PUIHERT
0,3, u ynaare nogaexur 20003, r.-e. 60 py6aeit ¢ nepesojom Ha
Kypc py6as B geHb ynaatni jgoara. Ecam Takas we caeaxa aakaio-
uena Gemaa memay 12/IX m 22/XI, 10, mo crarhe 4-it Toro me
Aekpera, nonpaBounbiM kosgduuuentom Gepercs 0,7; B rakom cay-
uae nogaemur yrmaare 200 py6.<0,7, r.~e. 140 py6aeii, ¢ nepenogom
HA Kypce py6As B JeHb yOAQTHI JOATa.

CAM e Takas cjeaka sakatouena mocie 22/X1—1922 roaa,
TO B CHAY CT. 5-0if HASBAHHOTO JAEKPeTa, pacver MPOMIBOAHTCA Ges



B mupHOe Bpems Takas 3ajaya, Kak CO3JaHHE
npaBuA 06 yuere najenus pybass, moraa Gbith HE BbI-
asuraema. Bo Bpems e BOHHbBI M PEBOAIOLHH, & ocobeHHO
B MEepHOADblI 3a HHMH CAEeJYIOUIHE, HEeAb3d HEe CUHTATbCH
H C TaKHMH COQHEJ\bHO‘aKOHOMH‘IECKHMH ypOK&MH BOHHBL
¥ peBoAwouun 1.

9. Ecau aas toprosoro o6opora BaiHO MaccoBoe
nepejByHmeHHe ToBapa, TO MOMexX00 ObiAK 6bi AAA BTOTO
yepThl. XapaKkTepusyroume O6UIerpamiaHCKiud 3aAoT;
TAaKOBbIMH ABAAKTCS mnepejada 3aAora B pPyKH 3aAaoro-
AepiareAas H HAYaA0 CreuHaAbHOCTH 3aAora. TOPPOBbIE
3aK0HblI JOA#HBI YCTaHOBHTD 3jecb CBOH ocobeHHOCTH.
OHH HE MOryT He CaHKUHOHHPOBATD AONYyCTHMOCTH TaxK
HashiBaeMOH ,HNIOTEKH ABHKHUMOCT u", T.-e, 3aiora
- Topapa ©0e3 mnepejayu ero B  PyKH 3aA0ro-
AepmaTens, a Tak#e AONYyCTHMOCTH 3aAaora He-
cnelMarM3HPOBAHHOr O NMyIleCTBa, HO onpe-
AEAEHHOr'o KOAHYECTBa TOBapa, HSMQHH]O!.HBI'OCH B €ro
cocTaBe BO Bpem:d CYIH,EGTBUBaHHﬂ 2aA0roBoro npaea
Ha Hero 2).

Ha neobxoinMoCTs” AOMYILEHHs 3aiora TOBapa
,Ha XOAy“ MAM B, oBopore® ykasbiBarOCH CO CTOPOHDI
3avHTepeCOBaHHbIX npax‘ruqecxux KPyros. BaJ\O?KEHHble
TOBaphl.—"BbICKaBbIBE)\HCb noxeAaHus,— AOARHDI HaxXO-
AHUTbCA B OGOPOT_B, 3aMEeHAACh BCe BpeM# APYruMH TO=
Bapamu; 3aA0POJATEAD He HAZACKHUT TOADBKO 3ab60THTbCA
0 ToM, uTOOBI Ha €ro CckAazax OblAO TOBapoB HE Ha
MONPABOYHOLO KOBPPHUUHECKTA, H YHAATE MOAACKHT cymma 200 py6-
Aeil ¢ nepesojoM Ha Kypc py6As B AeHb YNAATpl JOATA.

PaapaboTky ‘Bonpoca O MPUMEHEHUH [ONPABOUHBIX Koa(pu
yuentop gaer C. M. Buabmancky it B Becrn. Cop, Hecrnunn,
1923 r., Ne 9; ykasaua 3gechb M NpealIecTBYIOUIad AHTEPATYpPA.

1) He aapom B I'epmanuu cosgaimch W psj 3aKOHOB, M CIE-
HUaAbHASA AMTEPATYPa, NOCBAIICHHDIE npobaeme obecueHeHHsd AeHEr
_Geldentwertung®. Cronm u Mbl nepej 9THMH BONPOCAMH. Pa6oraer
M ‘Hall 3aKOHOAATEAb. 1’aboTa mMAer M B KPYrax I0OPHCTOB i 9KOHO-
MueTOB. JToit pabore mocBaAmeH GbIA pAA sacejaHHil Y KPAHHCKOTU
(JoBera C'€30B TPECTHPOBAHHOH TPOMBIIDAECHHOCTH. Ocobo AormHO
OTMeTHTh TPEKPACHBI AOKAAA 1O DTOMY HPEAMETY, N pOYNTAHHBIH
npop. B. M. Kopeuxum u B uacta HanmeyaTAHHBIH B MYpHAAE
,Hapoau. Noasiicrso Ykpaunnt®, 1923 r., Ne 1—3.

2) (loorpeTcTBeHHbIE BHABI TOPTOBOTO 3aiora W HaMeueHbI
Vkpannckum Kompryroprom. [lpoexrupoparbl Tarue mOAOMEHIA:

L1lo coraamenuio cTOPOH 3AAOKEHHOE HMYIIECTBO MOKET 6biTh
OCTABAGHO BO BAZRAEHHMM ¥ TOAB3OBAHHHM 3aiorojaTeis; B 9TOM cAydae
Ha 3ai0KeHHOE HMYIIECTBO KPEAHTOPOM HAKAAABIBAIOTCH AETKO pacs



MEHbIIYIO CyMMy, Y€M Ta, KOTOpasd obosHavyeHa B aKTe,
yCTaHABAMBAIOUIEM 3aA0rOBOE MPABO i

10. Maccosbili xapaktep TOproporo obopora ge-
AdeT He TOABKO AMIIHEIO, HO HEpPejKo M BPEJHOIO,
KOHKPETHYI0 3aKOHYEHHOCTD KamAoll OTJeAbHOH
caeAku. BeaeacTBue STOrO 3aKOHBI TOPrOBBIE AOAKHDL
NPOBOAWTH B TOPrOBBIA obopoT Hauara abcTpaKTHO-
cTH, 6e3AMYHOCTH # APyrux BHAOB HE3 aKOH-
JEHHOCTH CAEAOK.

Dty Hayara UMEIOT BecbMa BaiHOE [paKTH4YE-
cKOe TpUMEHEHHe B LIEeAOM psae SABAEHHH TOPTOBOrO
obopora:

a) [lpesae Bcero HyXHO HAa3BATD GAaHKETHD €
ob6ssaTeAbCcTBa, Ts€. Takue, B KOTOPbIX IO TEM
YAH HHBIM TyHKTaM HMEeTcs npobea (0Tci0za 1 TepMUH
»OAQHKOBBII'  HAH ,,6AaHKeTHBIA OT (DPaHILy3CKOT'O
cAoOBa ,,Blanc'’, nmo-pyccku ,,6eapti’'). Cioga oTHOCATCH
0653aTeAbCTBa, B KOTOPbIX He O6Go3Hauaercs OCHOBaHHE
WX BOSHHUKHOBEHHA; TAKOB, HAllPUMep, BEKCEADb; STH 0ba-
aaTeAbCTBA HOCAT ClelHaibHOE HasBaHHe a 6ecTpakT-
HblX. Sacum WayT 6ymarcm Ha npes‘ABUTEAS, FAE
He 0603HAYAETCSA UMA KPEAUTOPa; Aaree—O6 AaHK OB bl #
HHAOCCAMEHT, 1.-e. TepejarouHas Haslneh H6es o060-
aHaueHusi MMEHM Aula, KOTOPOMY MepejaeTcs npaso Tpe-
6oBanus; MOryT ObITb U Takue 6AaHKeTHbIE 06sA3aTeAb-
CTBa, rAe MMEETcs AMUb MOANHCD AOAKHHKA, BECb TEKCT
Ke 0653aTEABCTBA COCTABAAET CHAOLIHOH npobea; Ta-
KOBbI BeKceAbHBbIe OGAaHKH € MNOAMHCHIO
BeKceAegaTend ).
noaHaBaeMmble AHAKM (KAeHMa, Me4aTH H T. n.), énugeTeAbcTBymlgna
0 3aiore, H I'IEPEMEI.’I;I,CHHQ BaA0MEHHOTO HMyl:l_.LeCTBﬂ AOITyCKB.CTcﬂ
TOABKO C COIA4cCH:A er.a;ﬂ'ropa.

Ilpn sanrore TOBapoB C OCTABACHHEM HX BO BASJGHHH 3aA0T0-
Aep;ﬁa‘rm\a. nocAeJAHEMY” o COrAaleHnd CcTOPOH MOKET OBITH
HPCADCTEIBJ\GHO HPRBO pacnopnm‘rhcn 3aA0MEHHDBIMH TOBﬂ.PﬂMH’ c
npuHATAEM Ha Ce6f 06:3aTEABCTBA HOCTOAHHO HOMOAHATD yObIBaIO-
[gﬂllri TOBAP TOBEPDM TOro e Kadecrsa H KOAHYECTBA C TeM,
yrobBl K CPOKYy OAaTexa 10 obsisaTeAbcTBY, OfecmedeHHOMY
3aA0rOM, 3aA0HKEHHDIC TOBAPDI GblAM B TOM Ke CcaMoM KOAMYECTEE,
B TOM MKE COOTHOILIEHHH COPTOB H TOro #e KayecTsa, Kaxk OHH GhIAK
HPHHATHEL B 3aA0T. B arom’ cAyuae 3HAKH, CBHAECTEABCTBYIOILHE
0 3aiore, MOP’yT‘ HE uamaamua—mcn“.

1) Ha sopbix mNyTAX‘—WTOrW HOBOH SKOHOMHY. UOANTHKH
1921—22 r., c6opHuK, waxannbii Mockosekum CTO, 1923 1, erp. 304,
- 2) Tlo sonpocy o GAaHKETHLIX obasaTeAbcTBax: MpPod.
A C. Taarn B ,Bectnnxe [Ipasa®, 1017 r., No 3; 3zecn yrasaun®



6) Hauano 6esamuHOCTH MOKET NPOABAATHCA M B
TOM, 4T0o 6yMare HMeHHOH nmpujgaercsa CBO -
cTBO 6e3piMeHHO . Tak Kak sakAtouas B cebe o6o-
3HAYEHHE MMEHU MEPBOHAYAABHOIO KpejuTopa, Gymara
HE MOKET, KOHEYHO, HMeHOoBaTbcs Oymarol Ha mnpea'-
asuteasn '). Takoe mnpumeHenue wnHawary G6esAMuUHOCTH
aar wuezasio Comer Hapoaneix Komuccapor CCCP;
no aekpery 9-ro okrabps 1923 roza (,,Mssecr.
BLIMKa*, N 242), umennasn c6GeperaTerpHas KHUKKA
C paspelleHHs BAajeAblia, JAaeT MPaBO  MOAYYEHHsA
BKAaja KamJAOMy Mpej aBUTEAIO. 3

B) JTO ke Hayaro GE3AUMHOCTH NPOABAAETCS H B
AaKUHOHEPHOH (opMe crTpoeHHs cy6'eKTOB Top-
FOBOrO MpaBa; MpPH TakoH QopMe MPEeANPUATAE OKa3bl-
BaeTcs MPHHAZAEKAIIMM He [OUMEHHO OIlpejeXCHHbIM
AHllaM, HO AOGBIM JepaaTerdM akuuid; OTcioja U HauMme-
HOBaHKE AKIMOHEPHBIX KOMHOAHUH AHOHMMHBIME (SOCIELes
anonymes); npeanpHATHe AKUUOHEPHOH KOMIAHHH OKa3abl-
BaeTcsA MNPeANpHATHEM ,,HA . MPE] ABUTEAT" .

r) Hawaro 6esamumocTn m gonyctumoii Hesakos-
YEHHOCTH CAEAOK MPOABAAETCSA B OTHOMIEHHH 06Go3Ha-
9eHUA ¥ MpeagMeTa UX, H LEHDB, U CPOKa.

AAst gocTHEERHA MACCOBOTO COBEPIIEHHA CAEAOK
asAsiercs 6oaeeenrecoobpasnbiM, 4rTobbl HpEeaMETOM,
CAEAKH ObIA He WHAWNBHAYaAbHO OlpejeACHHBI mpea-
MET, HO TOBap AMIIb ONpeieAeHHOro Tuna. B rpamaan-
ckom obopore TpebyeTcAs KOHKpPETH3aUWs MAH Clelu-
(puxanus npesmera caeaxu. Jas Troprosoro xe o6opora
BCE BTO AMIIHEe 'SaTpyAHeHHe. 34echb HyXHA THM U ] H-
kagusa rosapa. O6o3HaueHHE KAaYECTB €ro JOAKHO MPO-
M3BOAMTHCS MO MAGAOHY, KAacCy MAM INTaHAAPTY,—T.-€.
no ykasHomy ofpasuy, — eauHo06pa3HOMy JAsl Beex
caerok ganHoro poga. CoorseTcTBeHHO B3TOMY, AyXY
33aKOHOB TOPTOBBIX COOTBETCTBYET IIaGAOHU3alHA, KAAC-
CHHKaUMA HAM IWITAHAAPTH3ALWS TPEIMETOB CAEAKH.
[lo Tpamaanckomy Koaexcy cymecrsennbivu, Bo Bc 5-
KOM CAydYae, TNPUSHAIOTCA MpPejMET JOTOBOPA,
ugexa u cpok (cr. 130). Aas Toprosoro me 3akoHa

npejmectsyonlas auteparypa. CoeuuarbHo o0 BeKceAbHBIX BAak-
kax: mpod. A. 9. Bopme B c6opu. B mamarth epmenesuua, 1915 r.

') Slerenne mMeHHBIX Gymar ¢ npesABNTEABCKHM I(PEKTOM
ormedero B er. 202 pwipaGotannoro Komsmyroprom npn (TO
fipoekra Toprosoro Croaa, 1023 1.



' TaKOe MpejNncaHHe B KadecTBE HENPEAOKHOr O
6pir0 6Bl NPHHIMNMAABHO HenpaBuAbHbIM. Hezapom
B PEPMAaHCKOH TOProBOi NpaKTHKe MPsiMO JOMycKaercs,
4TO NYHKT JOrOoBOpa, Kacaloluics mpejMeTa €ro, MOKET
ocraparbea orTkpbiThim (freibleibend). On wmomer
OCTABATbCH OTKPBITHIM, W60 MOmeT ObITh BLIsACHAEM H
He MyTeM MHAUBHAYaAbHOTO 0603HaueHusd, a IO INTaH-
A4pTy, yKasblBaoOLlEMy ,,CpejHee KayecTBO'' TOBapa
AASl BCEX CAEAOK O AaHHOM ToBape. B Topromoil czeaxe
MoseT GbITh He yKas3plBAEMO TOYHO M COOTHOLIEHHE
MeAAy BECOM TOBapa € YMaKOBKOH M BECOM YNaKOBKH:
OTHOLIEHHE Me®AY ,,6pyrTo’’ 1 ,,Tapol’ B TOProBoM
obopore Tpebyercs OJHHAKOBOE AAs BCEX CAGAOK AaH-
HOTO poJa, T.-€. AOAXKHO ObITb THOMYIHOE.

2) He menee npegmera cymecTBeHHbl AASl ZOFOBOpA
ueHa u cpok wucnoamenus. Ho B orHomienum ux
TOProBelii 060pOT AONMYCKAET B CBOUX CAEAKAX OTK P bl-
Thl€ M€ECTa; OH CYHTaeT MX He/MeHee HEODXOAUMBIMU
AAsl 10206a0IIKEX CAy4aeB, YeM JAS APYTHX.  OHPEJEAEH -
HOCTb TIO BCeM NyHKTaM.

OcobeHHoCTh OTKPHITHIX MECT 3aKAIOYaeTcs 34eChb
B TOM, 4TO O pejeAeHNE npejmera. LeHbl H CPOKa
OTOABHUIraeTcs OT MOMEHTAa 3aKAIOUEHHUsS] JOroBOpa
K OAHOMY M3 NOCAEAYIOUWUX MOMEHTOB CYIIECTBOBAaHUS
Aorosopubix orHomenmit. Cymecrsennbiv go6aBAenneMm
K 9TOoli 0cOGEHHOCTH sABAFETCA TO, YTO IMPEAMET, lEHa
M CPOK ONPEAEASIOTCS - HE COTAaMEeHHEM KOHTPa-
reaToB. OTkpbITbie MEcTa B AOTOBOpPE 3aMOAHAIOTCH
MpU MOCPEACTBE YCTAHOBUBIIMXCH HAa MPAKTUKE T HIIH 4-
HbIX (pOpPpM uAM mabAoHOB, BbipaboTaBIUXCS AAS
CAy4aeB nozo6HOro poja.

Bcaeacrsue asroro He Auua, Yy4acTBYHIOIIHE B
CAEAKE, MOT'YT OKAa3blBAThCH BAHAIOIIMMH Ha CYHIECTBEH-
Hble MYHKTbl OTAEABHOW CAEAKH, HO o6umit mabAroH
AAA BCEX CAEAOK OZHOIO M TOTO iKe poja, Bbipabartbl-
Baembiii 06e3AMYeHHBIM TOProBoiMm oboporom').

IlpossrennemM wHadara 6GE3AMYHOCTH B TOPrOBOM
ofiopore npeacraBAsieTcs Takixke HeO6X0AMMOE AASL ITOrO

1) [Moapo6uee o6 srom cm. Prof. Miiller-Erzrach, Das
unpersonliche des Welthandels,--n Zeitschrift f. d. g. Handelsrecht,
rom 86,1922 r., crp. 121--143; raxme: Entwicklungstendenzen des
‘Wi Ithandels,—s rpyae Toro me asropa ,Deutsches Handelsrecht®,
3-e Lieferung, 1922 r., erp. 526 n ea.
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060poTa MPABHAO O TOM, YTO HAAMYHOCTb MPABa BCTYTAE*
HUSL B TOPrOBYIO CAEAKY MomeT 6biTbh omnpeiersiema mo
pHemHeMy OO6GAMKYy HMAM NO HaMMeHOBa-
HM 10 TOPrOBOTO AEATEAs, a HE Ha OCHOBaHHMM MOZPOGHO
0603HAUEHHBIX OTACABHBIX TOAHOMOYHH ero.

[TosTomy B TOProBbIX 3aKOHaX He MOKeT He 6bITh
yKasaHo, 470 ,,TOProBbie CAy#aulue' B MarasuHax HAH
OTKPBITHIX AASi MyOAMKM CKAajax [PHBHAIOTCA YNPaBO-
MOUEHHHIMH HA COBEepIICHHE [OPUAMYECKUX JeicTBUH,
ABAAIOIIUXCA OOBIYHBIMA AAA POAA MX 3aHATHH.

B 3axomHax TOpProBmIX AOAXKHO 6bITh ykasaHo M Ha
mHPOKAH KPyr MOAHOMOUHH, yCTaHaBAMBAaeMbIH, NpH
TOM, HE B KamAoil OTAEAbHOH JOBEPEHHOCTH, a B CAaMOM
3aKOHE,—TeX AHI, KOTOPbIM MpPeJOCTaBAsAeTCs ,AeH-
CTBOBaTh MO0 CBOEMY YCMOTPEHMIO|Ha MpaBax XossanHa“
MAM, TIDUMEHHTEABHO K TepMaHCKOW TepMHHOAOIHH,—
B KauecTBe [MPOKYPHCTA, NPEACTaBAFIOWIEro MOAHOTO.
3aMecTHTeAs XossuHa').

11. Maccosniii xapakTep CAEGAOK, COBEPUIAEMbIX,
M3-3a pacueta Ha Maccy, 6e3 BHUMaHUA K 0CO6GEHHO-
CTAM AMYHOTO [OAOKEHHS KOHRTPAreHTOB, HMMEET CBOHM
nocAeiCTBHEM TO, 410 6ea3Me3JHOCTh HHKOT A
He NpejnoxaraeTcs B Toprosom o6opore, HO MO~
#eT UMeThb MEecTo AHillb B CAydaax, Koraa »TO MNPsAMO
Bbipakeno B gorosope. [losromy, nanpumep, ecau A0-
roBOp KOMUCCHAH COBEpIIAETCsl Kak TOProBas CAEAKa,
KOMHCCHOHHOE -BOSHArpaXAeHHE MOAAEKUT ylAaTe, XOTA
661 06 oTOM HE HBIAO 0cO60ro COrAamEHH.

12..Magccopniit XapakTep TOProOBhIX CAGAOK JEAAET
neaecoobpazHeiM, 4TOObI AAf COBEplIeHHs WX He 6bIA0
NoMex CO CTOPOHBI pa3AMYMs B 3aKOHaAX
pa3sHbIX CTpaH; CAEAKA, COBEPIICHHAsA B Poceun,
AOAKHA WMeTb Takylo ke cuAy BHyTpu Poccum, Kak
u 3a npegeramn ee. Hauuonarouoie ocobennoctn 3a-
KOHOB, PETYAHPYIOUIUX TOPTOBbIE CAEAKH, NPOTHBOpPEHAT
CTPEMAEHHMIO K MaCCOBOMY COBEPUIEHHIO JTHX MOCAEA-
sux. Orcroza BbiTekaeT, 4TO TOProOBbIM 3aKOHAM CBOW-
CTBEH KOCMONOAMTHYEeCKU# xapakTep. Boao_
6bl BpEAHO AAsl TOPrOBOro 060pora, ecau 6bi AeficTBH-

1) HopMBl cOOTBETCTREHHOTO COAEPKAHMA HaMeYeHbl ¥ KpaHH-
ckum KomBryroprom aAs BBegeHns B Hamy Oyaymue TOprosbie
saxoust, Hamau omu BhipajeHne ¥ B MOCKOBCKOM npoekte lopro-
oro Croaa (er. 32 u 36).
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TeAbHOCTh CAEAKM 0fCymjarach 10 HHbIM 3aKOHAM
ZASL TpamAaH OAHOTO rOCYAapCTBa, HEM AAS TpamAd
apyroro. Lleaecoo6pasHo, moSTOMY, BOIMOKHO GoAblIEe
eAMHEHHE 3aKOHOB BCEro MHpa, Hampumep, B obracTH
BEKCEADHOTO MpaBa; OYeHb MHOrO yke W AOCTHIHYTO
B JEAe CO3JaHHU EAWHOrO JAAsi BCETO MHPA BEKCECAD-
HOrO 3aKOHOJAATEAbCTBA.

KOCMOTOAMTHEM TOProBOro 060poTa enocobeTRyer
060CTPEHNIO AyXa TOPTOBbIX 3aKOHOB. [lpesnasnavaembie
AAs AcficTBHsS BHE Y3KOH TEPPUTOPHM OAHOTO TOCY"
AapcTrsa 3aKOHbI TOPT‘OBhIe y‘Tpa‘iHBalOT CBOM MECTHbIE
0COGEHHOCTH, MPOHAKAIOTCS elle GOAbUIHMM XapaKTepOM
HE3aBUCHMOCTH OT CBOHCTB AMYHOCTH KOHTP®
areHTOB.

“  Pa3 3aKOHaM TOPrOBBHIM AOAKEH GbITb CBOHCTBEH
ocobbiit AyX, ocO6BIMKH OT 33aKOHOB Tpamian:
CKHX AOA#HDB 6GBITH TOPrOBDIE 3aKOHDL

Koneuno, aTu oCobbie 3aKOHbI ¢ FE€UEHHEM BPEMEHH
cTagyT Obuierpax aHCKUMH, Npous0HAeT KOMMEPCHAAH-

_auns rpaxaasckoro npasa. Ho nomepe:, kommepcraansa-
{{1¥ KHUSHDb 3aCTABAT CO34aTh HOBHIC SAKOHBI TOPTOBDIC. To,
470 GBIAO 3AKOHOM TOPTOBbIM, CTAHET C TEUCHNEM BPEMEHH
aakoHOM rpamaanckum. DypHnie Boab! ApBbl BAMBaIOTCS B
roAy6bie BOAHbI PoHBI # CAMBAIOTCA C HUMH, HO HA MECTO
BAMBIIMXCS OABASIOTCA © rop HOBbie. Hosnie Toprosbie
3aKkoHbl Bcerja OyAyT HMETb MECTO, HO Takxe BCEria
fyayT BXOAUTD HOCTENEHHO B Obule-rpamAaHCKue, Same-
HAACH HOBBIM MPUTOKOM TOPrOBBIX 3aKOHOB'), Coaep-
JKaHME KE TOPrOBbIX,3aKOHOB MOKET ObiTb yCTaHOBACHO
He WHaue, Kak ¢ MpUMeHeHHeM OHHmTEHHOBCKOH HALH
OTHOCHTEABHOCTH: OTHOCHTEABHO K KamkaOMYy /JaHHOMY
MOMEHTY 3aKOHBI TOPrOBblE OTAHYHBI OT TIpaKAAHCKMX.
[MocAeayromiee CAHSIHHE HX HE OCBODGOXAAET 3aKOHO®
JaTeAsi OT ODA3aHHOCTH AaTh 0cob0e MECTO 3aKOoHaM
TOProOBbIM, HapsAy ¢ AeHCTBYIOUIMMH B TOT XK€ MEPHOA
KU3HHM 3aKOHAMH IpamAaHCKUMH.

1) Boanioro BHHMaHKA  3aCAYMRHBAET 1O 9TOMY BOTpOCY
wuura Charles Laurent, De ln fosion du droit civil et du
droit commereial, Paris, 1903, -
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