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YcioBHOE OCyxAeHHe B HHOCTPAHHOM
M COBETCKOM -NpaBe.

[1peducaosue.

B npaxkTHke COBETCKOH IOCTHUMM YCAOBHOE OCYXKAEHHE 3a-
HHMAeT HBIHE OJHO H3 BHAHBIX MecT. OKON0 OgHONH IIECTOH
YaCTH BBIHOCHMBIX CyAaMH OGBHHHMTENBHLIX TPUTOBOPOB MOCTa-
HOBJASIIOT 06 ycnoBHOM ocyxneHud. Camas mepa 3Ta paccmar-
pHBAeTCA, KaK ONMH M3, 0CHOBHLIX MOAXOZQB K LAAM mpoue-
TAPCKOro YroJOBHOTO MPaBa“ U MOJb3Y MHPOKON monysisip-
HOCTBI0O B CyZaxX CaMHX DPasiad4yHbixd Kateropui. [lporpamma
PKIT B § 11 pexomeHayeT IWHPOKO@ €e MNpUMEHeHHe, CTaBsl ee
HA [1EPBOE MECTO B psijly Mep, MPU3BAHHLIX K KOPEHHOMY H3Me-
HEHUIO XapaKTepa COBPeMeHHOFO Haka3dauusa. CaMuM BBeJEHHEM
B MPAKTHKY YCJAOBHOTO OCYXACHHUswMH 00s3aHBl OKTAGPHCKOM
PEeBOJIIOIMH, KOTOPAs MOJIOXIA KOHEW), paHee HaGAOIABIIMMCS
Y Hac KoaeGaHHAM OTHOCHTeABHO ee uenecoobpasnoctd. M npu
BCEM TOM, y HAC Nafieko He BCerna HAaOG10/a€TC NpaBHAbHOE
MOHMMaHHe CyIECTBa H XapakTepayNPHMEHEHHUS 3TOH Mephl.
Yroaosusuii KoleKe orpaHiyHBaeTCsl JHIIL JBYMSA CTAThAMHU (CT.
36 1 37), AAIOUIMMUNKPATKYI0 €@ XapaKTepPUCTHKY, OCTABJSS OT-
KDHITBIM PSIT BONPOCOB, a4 HAllla HOBAs IOPHAMYECKAs JauTepa-
TYypa NOHTH HE YNeAHTa)9TOMY HOBOMY ISt HAC HHCTHTYTY CBO-
€ro BHHMaHud. 3a MCKJAIQUEHHEM HBYX-TPeX 3aMEeTOK, IOCBAIIEH-
HBIX OCBEUIeHHIO uéécmux BOIMPOCOB, H KPATKOrO AOrMaTHYe-
CKOTO Kﬁi@agnra , Haneuaransoro H. H. [lawe-Osepckum B
»Becruuke ‘CoBérckoit IOctunnu®, B HOBOIl PyCCKO#t antepa-
TYype Heab3s HAaWTH OCBEHEHMSI 3TOTO0 BAMHOTO HHCTHUTYTA.
[IpaBaa, B NOpeBONIOLUOHHOA HAIURH JHTEPAType HMEeTcs psil
Cepre3HRIX HAYYHHIX TPYAOB, MMOCBSILIEHHBIX YCAOBHOMY OCYXKjie-
HHIO, COXPAHSIIOIIUX W [OHBLIHE CBOE 3HA4eHHe !), HO OHH Mpe-
HMYLIECTBEHHO CTABAT BOMPOC B MJIOCKOCTH CMOPOB 33 U [POTHB
9TOr0 MHCTHUTYTA H, [IABHBIM 00PA30M, 3HAKOMAT HAC C 34MagHO-
eBPONMeHCKHM 3aKOHOXATENbCTBOM.

1) ¥YcaosHoe ocymaeHHe ABAAAOCH OfHOH M3 HANOOGIEHHWX TeM pa3pa-
GOTKH HALIHX KPHMHHATMCTOB. Pycckaa AHTepatTypa no 3TOMY BONPOCY BechMa
Beauka. Cpemu asropoB, Gojeg [PYrHX NHCABIIMX N0 3TOH TeMme, HA30BEM
umena C. K. Toreaq, A. A. Kuxnanenko, [. A. Hhaanna, A A.
[Tnomrkosckoro, [I.Tl. IMlycropocaesa, H. C. Tumawmesra.
ABTOp HACTOALUEH KHUCH NOCBATHA YCAOBHOMY OCYMXIEHMIO Taike paxg paGor,
HEKOTOpblE H3 KOTOPHIX LMTHPOBAHLI B HACTOAWEH KHHre.
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Llenbio Hacrosie#s paboThl ABISETCS M3YUEHHE YCJIOBHOMO
OCY)XNEeHHA B NMPAKTHKE COBETCKOH IOCTHUHM, aHANN3 U KPUTHKA
JeliCTBYIOIIEr0 3aKOHOAATeAbCTBA 06 YC/JAOBHOM OCYXAEHHU H
BBIAACHEHHE €ro yro/JIOBHO-NOJHUTHYECKOro 3HaudeHus. Jlas ayu-
IIer0 3HAKOMCTBA C ADYTHMH CHCTeMaMH, MBI B Hayaje aaem
KPATKHA OYEPK 3arajHO-eBPONeHCKOro H aMePUKAHCKOro 3aKOHO-
JlaTeAbCTBA OO0 YCAOBHOM OCYXJAEHHH, He NPeTeHAYILHA Ha
MOJHOTY, HEOOXOAMMBIH ANS Jyuyilefi OUEHKU IeHCTByioueil y
Hac ¢opmbl. C4uTas yCaOBHOE OCYXAECHUE OJHHM H3 BhIpaice-
HHH NOCTENEeHHO YTBEPKAAIOUIETOCSH MPHHIKMNA YCJIOBHOCTH HIH
OTHOCHTE/IbHOCTH H HAKa3aHWA BOOOIIE, Mbl IIPAXIEM 3TOMY HH-
CTUTYTYy 0COG0 Ba)KHOE 3HAYEHHe, KAK OAHOH H3 NEpeaoBHIX
WAEeH YrosioBHOH NOJMTUKH, ONMpaloUleica Ha NpHaHAHMe TOU
HCTHHBI, YTO MPENYNPexaaTh ropasno Jydile, YeM \HaKa3blBaTh.

B nameft npakTHke ycaoBHOE OCy(AgHHE MpUMeHseTCs
CKOpEe KAaK BHJ CMATYEHHOTO H3K333H§‘H €r0y, Ipeaynpemi-
TEAbHOE 3HAYEHHE OCTAeTCH HEeCKOAbKO B TeHH. Me3 TEM 374
nocaennsas ero QyHxuus, HA HAl BARISK, ABASETCA BAWKHEHILEH,
M B Hamwe# pa6ore Mel genaeM MONeTRy Gosee OTUGIVMIMBOTO ee
BHfABJAeHNs. Henpasunpnbifi 1@AX0N K HOBOMY MHCTHTYTY CHO-
COGEH CKOMIIPOMETHDPOBATDH [CaMyfOy0/b3y M 3HAUEHHE €ro B,
rnaszax oobmecrea. K coxaseddio, 3@, noeaenHee Bpems H [0
azpecy yC/A0BHOrO OCYMACHUS) HAYMHAIQT CAHIIATECA CKENTuYe-
CKHe HOTKH. ITO 0ffcHSeRCH “1!@ YTQ MHOTHM el YroJIOBHO-
MOJUTHYECKOE 3HAYeHHe yc’?ﬁ@gnoﬁé’i JOCYXICHHST He SCHO, BCASH-
CTBME YEro Ha NPAKTHKE OHO| HPHUMEHSETCA HE BCErjad yAauHo.
DTOMY MOXHO@,[10MQHb TOJLKO IIPABRHILHEIM OCBELIEHHEM pOaU
W Xapaxgfepa 5TOro MHCTUTYTA. '

[lpennasnavas Hally KHMTY B M[EPBYIO0 QUEPexb Aast Cy-
Ae6HBIX PabOTHMKOB, MBI HE TCPAMM M3 BHAY M OOIUEro 4MTa-
Tensl. BOHPOCH yrolOBHON MOMHTHKH BBIXOJAT AAJEKO 3a Mpe-
AeaB CNeHHanbHof Cyn1e6HOr0 HMHTepeca, 3aTParuBas OCHOBHBIE
BONPOCHI MECTBEHHOCTH, OJHM3KHE KAKIOMY CO3HATEALHOMY
rpaKAAHUHY. DTHM OO ICHAETCA TO OOCTOATENBCTBO, YTO B KHHrE
OTCYTCTBYIOT HACTBIE CCHIIKH HA CHEIHAJBHYIO JHTepatypy H
HE MPHBOJATCA DPAas/IMYHBIE MHEHMs MO OTHAeNAbHHEIM CIODHBIM
sonpocam. Murepecyiomdecs 6ojee 06CTOATENBHO MOJIOXKEHHEM
BONpoca 06 YCJAOBHOM OCYXJIEHHM B 3aHajAbIX 3aKOHONATEeNb-
CTBAX H B HaAy4YHOH JuTeparype HAHAYT Hy:XKHbIE CBEJEHHT B
kanutaabHoM Tpyae H. C. Tumamesa ,Ycaornoe ocymaenue
[1. 1914, asasouieiica BecbMa OOCTOATENBHOH CBOJKOH 3aKOHO-
JaTeAbCTBA H JHTEPATYPHBIX MHEHMH, NOBEJEHHOH X0 Hayana
NocAeNHe BOHHbIL.
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Ycnosuoe ocywaende B AMepuxke ¥ AHrIHM 1).

HHCTHTYT yCTIOBHOTO OCYXKNeHMS 3apOAHACA B AHIAMH Ha
MOYBe CTAPHHHOIO MPAaBa AHIMHHUCKUX CyJAeH OTKIaAHBATh BBIHE-
CEHHME MPUrOBOPA NO YFrOJOBHOMY jeny. Takas OTCPOYKA NpaxTH-
KOBaJaCh MO CaMHLIM Da3HOOOPA3HEIM OCHOBAHHSIM: UTOOBI IOCO-
BETOBATHCA O OPHAMYECKHX BOMpPOCAX, Bosmncm% B Jene, co
CBOMMH TOBAaPHIIAMH, #4TO6Hl JONYCTHTH BO3MO b [epeHoca
Aena B BBICIIMA CyJ, YTOGH Xath BO3MOMHOCTH MOJCYAUMOMY
MOATOTOBUTH IOPHIAHYCCKHE BO3DAXKEHHsI I opa U T. 1.
B 40-x rogax XIX Bexa oxuu H3 Mupo e -l%pwnurama
Mertbio Xuan, uenoBek, o6GaanaBsli HPOKUMU BIEAAAMU B
00/1aCTH YrONIOBHOH MOJUTHUKH, CTad [IPUMEHATb 3Ty Mepy B ue-
JAX MCNPABUTENBLHONO BO3ACHCTEMA HA\TEX OCYMICHHBIX, KOTO-
pHie He [POsBATIH 0CO60H uc queuuom‘n OH OTCpPOYHBAJI BhIHE-
CeHWe MPHUroBOpa Ha M3BECTHHIH CPOK, OTOUpPAsT MOPYUHTETLCTBO
O XOpOouIeM MOBeIECHUH, H, ECHH NMOJCYAMMEIM) BHITOMHI YCAOBUS
MOPYYHTENLCTBA, TO JOOBHMHATENBHEIH | IPHTOBOD HE BBIHOCH/ICSA
BOBCE MM e JHUQ noimepranbcr: KaKoMy - 1160 HHYTOXHOMY
HAKA3aHHIO (BHIEOBODY, JerKOMY tu‘rpatby u T.1.). M3 aroii npak-
THKM, [031Hee YCOBEPLIeHCTBOBAHHOK 3akoHamu 1879 u 1887 r.,
I Pa3BH/AChyilepBORAUANbHASL "AHIVIMACKAS CHCTEMAa YC/JIOBHOTO
OCYHICHHA.

C‘?{OHua 60-x_rogeB XIX Bexka ata mpaKTHKa GelIa 3aUM-
c-chnBaﬂ_g onuuM W8 HAHGOMEe NPOrPECCHBHBIX AMEPUKAHCKHX
wraToB, Maccauy3eTcom, CyAbH KOTOPOro, 3a4acTyio MPULAALLCH-
HBIE M3 INBIXAAHIIHACKHX FOPUCTOB, 3aHECIH ee Cioxa u3
AHI‘HHH.%B@*’!HQEIJH;HO OT Ka¥JIOr0 JIMIa, B OTHOLICHHH KOTO-
pOro BHIHECeHHE MPUroBopa GHLIO OTIOMEHO, TPeGOBANOCH Mpe-
CTaBJICHHE MOPYYHTEABCTBA O Xopouiem moBeaeHud. Ogun u3
MecTHeIX (uaanrponos, Pobepr Kyk, cran Gpath nox csoe no-
PYUYHTENBCTBO JIHL, KOTOPBHIX CYAbH COIIALIAJNCEH YCJAOBHO OTMY-
CTHTb, YCTAHABAHBAA 33 NMOBEJEHHEM HX HEKOTOpOe HabJiaeHue
yepes rnoneyntenen-106poBoableB. [TocTeneHHO NPaKTUKA TaKOro
Haa3opa crana odopmasatees. 3akonom 1878 r., B Bocroue, cTo-

1) Bonee noapoGHbie CBEJEHHA O TPAKTHKE H 33aKOHOAATe/NLCTBE AHIJIO-
CAKCOHCKHX CTPaH 00 YCI0BHOM OCYMICHHH H3NOWEHH B MOMX padotax: ,Quepkn
YTOJA0BHOrO Cyla H HaxkasaHus B coBpemenHoft Anrauu®. 1. 1911 erp. 528—544;
Y CA0BHOE Ocyxjenne W momeuntensnsiit nanzop 8 Ces, Amepuke®. , AypH. Muu.
FOcr®. 1912 ku. 9 u .10; _Anrcauficknil 3akoH 06 OTIpaBJAeHHH NpPaBoCyAHA“
plipaso® 1914 Ne 48 crp. 3274—3288.
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JMUE ITaTa, 6biNa yYperKAeHa IXO/DKHOCTB OAHOTO NpPAaBUTE/b-
CTBEHHOIO areHTa JJIi HaZ30pPa 3@ YCNOBHO OCYXIEHHHIMH, MO-
Ay4HBIIEr0 Ha3BaHHe, TPYAHO NEPEBOAUMOE HA KAKOH-ZMGO Ipy-
rofi A3siK-—probation officer (yuHOBHUK N0 HenbITannio). B 18807T.
TAKHE areHThl GBIM CO3MaHM BO BCex rpadcTBax iutata. [les-
TENBHOCTb MX 6blIa MaJO SHEPruYHOM, TaK KAK OHM HA3HAYAIUCH
M3pDOM, KOTOPHIt GBI B 3aBUCHMOCTH OT NOJMUTHYECKUX BJHS-
niit. Toapko ¢ 1891 r., xorma BLIGOp HaGaoxaTenelt neperen
B PyKHM CamuX CyJed, CHCTeMa HaJ30pa, MOJY4YHBILAS HA3BAHUE
»uCHbiTands “ (probation), okpenana n BbIMNACh B (opMy naaHo-
MEPHO OCYIIECTBJICHHOTO HAOGAIONEHHA 33 YCJIOBHO OCYXICHHBIMH
C URJBIO MPeAyNPEefUTE COBEPLICHHE WMH HOBBIX NPECTYIICHMIL.
CBoe 3aBepiueHHe CHCTEMAa YCIOBHOH OTCPOYKH|NPHrOBOpa B
Maccagyserce nauwia /ML B €CaMOM KOHIE NMPOULIOrO BeKa.
3axon 1898 r. pacnpocTpanun ee u Ha zHesa, MOACYAHHIE BBIC-
wemy Cyay, a 3akos 1900 r. noxsen MTOTMgEe Pasputus B
lUTaTe ¥ Jajd eii BIOJHE OTYETAUBYIO MODHIHYCCKYIO (hopMmyy-
poBKy. BriHecenne OGBHHHUTENBLHOrQ( MDUrOBOPA yKe HE moly-
CKaJIOCh, €C/IH JIMLUO YCMEUHO OTOLBANO ,HCMHITAHHEY, COCTOSB-
mee B OOSI3aHHOCTH MNOAYHHATBCA [PABAAAM HAN30Pa, BECTH
celsi HapIexawum o6pasoM M He_COBePUIATb HOBHIX MpECTyILIe-
HHA. DTO MCNHITAHWE, NPOXOAUMOE MO HABAOASHHEM 0COGOTO
HO/KHOCTHOIO JIHIA, BU/IOCE, XapPaKTEPHBIM NIPH3HAKOM aMepH-
KAHCKOH CHCTEMBbl.

C 1899 roxa’HaunHaeTes PaCAPICTPAHEHHE CHCTEMB YCI0B-
HOTO OCYXKIEHHA M HCNBITATEABHOTO HAN30pa M B APYruX IuTa-
Tax. B stoM roay e BBoAAT Yhce6s wmratel Munnecora, -
JHHOHC ngPomzAnnena, B 1900 r. ono BBomurcs B Bepmenre,
Heio Jkepcu u Heio-Mopre. K konuy 1911 r. yxe 41 wrar,
¥3 OGIEro unucia 48, MPUMEHSI TAKYIO CHCTEMY YCJAOBHOLO OCYK-
nenust, (@ K 1920 r. ee BBenM y cebs Bee wrarel CeBepo-AmepH-
kanckorg \Cowosa (Kpome oxxoro). O6HMHO Mepa 5Ta BBOAMIACH
CHayana B OFHOMICHMM HECOBEPUIEHHOJETHHX, a Yepe3 HEeKOTO-
poe Bpemst paClpOCTPAHMIACL K HAa B3pocabix. Kpome Cesepo-
Amepnkanckux [lItaTos probation system Heme pacnpocrpanu-
nace B Axrann n Illornanmun (1907), B Kanane, Ascrpannu, Ho-
BOW 3enaniauM W B pANe I0MHO-aMEPHKAHCKUX TOCYAAPCTB.

OTO HEOGHUaAHO GHLICTPOE PACHPOCTPAHEHHE HOBOH MefHi
CBHIETENILCTBOBA/IO 00 €€ JKH3HEHHOCTH. ITOi Mepe yaanoch
NPEON0JIETH BCE KOHCTHTYLIMOHHBIC M IOPH/IMYECKHE MPensiTCTBUS,
KOe-TIe BbIABHIaBIIKECS TPOTUB HEE, U NPOYHO YTBEPAUTHCA B
npaxTike. CTaTUCTHKA OTAEAbHBIX IUTATOB MOKA3HLIBAET €e Mpo-
rpeccupyrouiee npumeHeHne Cyaamu. s wamoCTpauun npusety
JAAHHBIC, OTHOCALHECA K KPYNHEHLIeMYy M3 aMepPHKAHCKHMX IUTa-
10B Hbio-Mopky. Mbi mpusenem mis nepumoma 1907—1922 r.
JAHHBIE O YHCJE JIMIL, COAEPIKABLUMXCS B TEYEHHE KaXKIOr0 roxa
B MECTaX 3dK/IIOYEHHS, H O YHUCJIe /M, HAXOMMBIIHXCH TOA [O-
NEYHTENBHEIM HaZ30POM, B CBSI3H C YC/AOBHBIM OCYXIEHHEM:




Cons Yuecao aHuL coaepyamuxcH Yucao YCAOBHO-OCYKACHHBIX,
B MECTaxX 3aKNHYeHHA HAXOAHBINHXCH HA HCIILITAHHH.

1907 12.053 1.672

1908 14.424 2.378

1909 13.859 3.162

1910 13.181 4.079

1911 13.869 5.391

1912 14.441 8.304

1913 15.559 8.668

1914 16.306 10.933

1915 17.159 11.903

1916 16.382 12.637

1917 15.462 14.556

1918 12.686 14.567

1919 11.749 . 315685

1920 10.061 @ 15985

1921 11 676 17.987

1922 14.537 19.027

B nepBsie rogs Ml BHAHM, YTO YCAOBHOE OCYXXNEHHE enBa
COCTABAANO OJHY BOCBMYIO |HaCTh JHWICHHBX CBOOOMH, B [0-
CleMHHE JKE TOAb KOMHYECTBO YCI0BHO-OCYXKMEHHBLIX PEBBILIACT
5TO 4uCa0 B moartopd pa3a. JIo 1915 r, uucao JvwaeMBX CBO-
60J/ibI BO3PACTALT, XOTA W MER/ICHHEE YEeM UMCIO0 CayyaeB yCJaOB-
HOTO OCYXKIEHHs, HO C 3TOr0 \roja nepsas py6Gpuxka OBICTPO
MIET BHM3, TOLAA KAK YCIOBHOE OCYKNEHHE MPOJAOMKAET PACTH.
ITO MOKA3BIBAET, MEXAY MPOYHM, YTO B psAle ClAy4aeB YyHAeTcd
BOBCE M80ErHyTh HAKA3AHUA JHUIEHHEM CBOOOIB NP MOMOLUH
YCA0OBHOTO OCYX/I€HHs W MCOBITATENBHOrO HaA30pa.

CuereMa MCNHITATENBHOrO HAA30pa B AMEpHKE € OJIHHAKO-
BHIM YCMEXOM NPUMEHSIeTCA KaK K HECOBEDIUEHHOJETHMM, TaK M
KO B3DOCABIM, [aBasi BMNOJHE YHOBJETBODHTE/bHLIE pe3y/bTaThl.
[To cratuctuke Ttoro e wrara Heio-Hopk 3a 15 nocnemauux
JeT 3Ta Mepa Onlia npuMeHsiema:

Fonw Hecosepiiennoaernue Bapocanie Becero
1908 2.213 4.941 7.154
1909 2.076 7.240 9.316
1910 2.227 6.410 8.637
1911 2.306 6.832 I 9.138
1912 4.003 9.557 13.560
1913 5.484 10.726 16.210
1914 5.550 12.049 17.599
1915 5.727 13.243 18.970
1916 5.664 13.641 19.305

1917 6.820 15.027 21.847



FCoani HecosepuennoneTaue Bapocasie Becero
1918 7.876 14.362 22.238
1919 7.489 15.357 22.846
1920 6.862 12.775 19.637
1921 6.751 15.546 - 22.297
1922 5.926 15.793 21.719
Bcero 3a.15 n1. 76.974 173.449 250.473

Mbl BUAMM HEU3MEHHO YBETHYMBAIOUMIACT POCT NPHMEHe-
HUSl HCTIBITATENBHOTO HAA30pa B CBSISH C YCIOBHEIM OCYXICHHEM.
Hexoropoe nazenue 4ncia MOABEPraeMuX 310l MEpe Hecosep-
IIEHHOMETHUX HAXOIUT CBOE O6‘'ACHEHHE B YMEHbBILIGHHE AETCKOIl
MPeCcTYNHOCTH B TOJBI, NOCAEN0BABIIME NOCAE OKOHUYAHHS BOHHBL
Opranusauusi 1 MPOBENEHHE HAA30pa coc}@;ﬁ%{em B pyKax
ocoboit I'ocynapcTBeHHOH KOMHCCHHM NO4HAN30DY probation
commission), B pacnopsokeHun Kotopok K xouiny 1922 r. ume-
J0Ch 252 NJAATHBIX AOMKHOCTHBIX. MOMEMHTEIS. Pe3y:1bﬂ§?ru UCIIBI-
TATENBHOTO HAA30pa B 3HAYUTEILHOM, OOJBLIMHCTBE Clydaes
ABAMIOTCS  ynoBaeTsoputenpibivu.  CTATuCTHKA Pe3y/IbTaToB
UCHBITAHHSA, BhIBEJICHHAS Ong,tml;EﬂB“ . 20491 cyuyaes OKOHYEH-
HOrO Hax3opa B 19214-1922 [F. r., WOKa3BBaeT CjeAyioulee
NPOLEHTHOE pPacHpeAeTeHue: |
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OcBO6OKIEHO C YCMCIIHBIM peaynb-
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Becero: . . . 100,0100,0100,0100,0100,0

Bonee Tpex yerBepTell yCNOBHO OCYXIEHHBIX, TakuM 06pa-
30M, YCMEIUHO 3daKaHYMBAIOT HcnbiTanue. HuuToxHBIA npoueHT
CKPBIBILMXCSl OT Haa30pa, B OCOOEHHOCTH CPEJIH HECOBEpPLUEH-
HOJIETHHX, AOKA3LIBAET AEHCTBHTEIbHOCTH 3TOH MEpHl. [Ipn 31OM
CleNyeT UMETb B BHAY, 4TO YCJOBHOMY OCYXIEHHIO OHIM NOA-
BEPTHYTH B3POC/]LIE 32 CaMble DPa3HOOOPA3HBIE MPECTYIVIEHHS.
9,896 BCEX YCJOBHO OCYXIEHHBIX B3POC/AHIX OblIM OCYXAEHBI 33
TsKkkue npecrynsenns (felonies), B uMcne KOTOPHIX MBI BCTpe-
yaem MOKyIIeHHst Ha YOHHACTBO, KPaXc¥u CO B3JOMOM, KBaAH(H-
LIAPOBaHHBIE KPaXH, MOAIOTH U p. OKOIO MOJOBHHE B3POCHBIX
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MY)X4MMH MOABEPrHYTH OLLIH HAaX30py 34 OCTaBJAeHHEe ceMbH Ge3
nopaepxku (46,69,); u3 xenuuy 329/, GbIM OABEPTrHYTH UCMHI-
TATEALHOMY HAA30PYy 33 NPOCTUTYLHIO !).

IOpuxuyeckas NOCTAHOBKA YCIOBHOTO OCYXIEHHS
¥ MCOBITATEJBHOrO HAA30PA B OTAEALHBIX IUTATAX AMepHUKH
BecbMa necrpa. UroObl He yTOMJISTH YMTATENs] CBOAKOH pa3Ho-
06p33HHX 3aKOHOB KaXJoro utara, Mbl OrpaHHYHBaeMcd JHIIb
NpUBENEHNeM ABYX-TPexX Hanbojiee THUNMYHEIX H Pa3pabOTaHHBIX.

3axononateascTBo Hpio-Mopxa npenocrasaser xax kouie-
THa/IbHOMY Cy1y, TaK H €IHHOAMYHOMY CYABe, TpPH OOBHHEHHH
BO BCSIKOM IIPECTYIVICHHH, NPH HANHYHOCTH CMSITYAOLIHX
06CTOATENBCTB, MOCTAHOBAATE OO0 OTCPOYKE MNPHFOBOPA WM
HCIIQ/IHEHMSl HaKa3auug. IJTO NpPaBO CyNbH SBISEICA AHCKpe-
UHOHHBIM. 3aKOH HE OTPAHHYHBAET €f0 HH POAOM| YUHHEHHOrO
MPECTyM/IHHs], HH NePBOil CYAMMOCTBI JIMLA, HH \Cy6‘eKTHB-
HBIMH OCOGEHHOCTIMH ocyxaeHHoro. Jludis Wneanuee npuxsrta
6BI7Ia MONPaBKa O HEAOMYCTUMOCTH YCJIOBHOr0 OCYMIE
caydae, ecau 0OBHHAEMAI B NMPOLIAOM GbLI ocymeﬂ.aa THAKKOE
npecTymieHie. OTcpouka Bceria, NOCTAHOBJAETCS HA @RpeeneH-
HBIfl CPOK H COMPOBOJKIALTC HASHAUCHHEM OCOGQro MONeYnTeNs-
nabaogarens, MojA HaA30pOM  KOTQPOrO. ZyCJI0BHO-OCYIKASHHBIH
JIO/UKEH HaXONUThCs. Bpemsi oFCpodkn H HAA30pa HE MOXMKeT
OpiTh HOABIIE 5 NIeT A TMKUX NPEcTyNIeHdid, 2 aer—aas
MeHee TsMKUX Jesudi 11 1 roga—uaas mpocrynkos. Cpok, nep-
BOHAYANBHO HA3HAUEHHLIA (CyNOM;), BCETA MOXET OhiTh 3aTeM
H3MeHsieM B npelgiax 3aKOHHOro MaxkcuMyma. Bpewms, nposemeH-
HOE /dl0M, COCTOfIIUMM IMOJX HAA30POM, BHE OKpyra cyna wid
6e3 maudl’0 Ge6e¢ CBEACHMIT NOMNEUHTEI, NPHCOSTMHACTC K
31KOHHOMY CPOKY Haf30pa, He 3aYHThIBASCh B HErO.

CaMpiii Xapakfep HENbITATeIbHOFO HAA30pa ONpexe/Isercs
B 3aKOHE TOJbKO CaMbeiM 00uum o6pasoM. Hanszop cocrontr B
psiAe OrpaHHYeHHil, KOTOPbie MOCYT OHITh NPHMEHAEMB TOJIBKO
o onpeje je—cyna B KaxXAOM OTHenbHOM ciaydae. CornacHo
3akony 191 AJs B3POCAHIX MOryT OHITb YCTAHABIHBAEMbI
CyIoM CJILlnyOl.LlHQ YCAOBHSA:

a) HCNHTYEeMBId He NOJDKEH NpPeAaBaThbCA BPeNHBIM, He3a-

KOHHBIM H/IA MOPOYHBLIM HAKJIOHHOCTAM;
6) on A0/DKEeH H36GeraTb MOJA03PUTE/BHBIX W MOPOYHBIX JHIL
H MeCT;

B) OH JMO/DKEH MpPeACTABJAsATbL OTYETH O cebe;

T) OH JO/KEH AONYCKATH MEpHOAHYECKHE MOCELeHHa Mo-

neyuTenss y ceGs JoMa WJAH B JIPYTOM MECTe;

I) OH IO/DKEH IaBaTh OTBET HA COOTBETCTBEHHHIE PACCHPOCH

NOMeYUuTeNs OTHOCHTEJNBHO CBOErOo MOBEeNeHHs H YCAOBHIT
CBOEH MH3HH;

1) [lannsie aTH H3BieveHs! HaMu U3 oduumMansHsbix o1ueros Hewo-Mopi-
cxol komuccny 3a neprox 1920—1922 r.
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€) OH NO/KEH, eCAM He JOCTUT H3BECTHOr0 BO3pPAaCTa,
NOCelaTh KOy,

) OH  JO/KEeH, €CAM JOCTHT COBEPIUEHHOJCTHS HJIH
ecay, 6yIyuM HeCOoBepPILIeHHOJIeTHUM, HE MTOCEIAeT [KOMH,
L06POCOBECTHO paboTarh, Gynyuyd OonpeneaeH Ha MECTO,

3) OH DO/DKEH MMEThb MECTOXKHTENbCTBO B ONpPEASIEHHOM
ME@CTHOCTH;

M) OH JAOJIKEH BO3IEPKUBATHCS B TeUYEHHE ONPENe/eHHOro
nepuona OT norpebiaeHUs AJKOroJsA, €Cau ero npecryn-
JeHue ObUI0 COBEPLISHY NOJ BAHAHMEM OCAEIHErO;

K) OH MO/KEH BO BPeMsl HCMIBITAHMS BHIVIATHTH CPA3y WM
yacTAMM 1Tpad, HaNOXKEHHBIH HA HEr0 CyIOM;

J) OH JO/KEH BO3MECTHThb yiuepd WId BO3HATpPaiuTh 32
yOBITKM MOTEPNEBIIEro;

M) OH JIO/DKEH OKAa3LIBaTh MONNEPIKKY CBORH XEHE U MeTAM.

OraenbHbe yCI0BUA U3 3TOTO CIMCKAMEMOTPS | IO OCOGEH-
HOCTAM Jena, BKJIIQYAIOTCH B MHCbMEHHOE MOCTaHOB/IeHHe 06
OTCPOYKE HAKA3AHMA U B KONUH BPYYaIOTCs yCAOBHO- OCYHKACHHOMY .
Or cyna 6yner 3aBucerh B Tedyenue ‘MEepHOJa HaN30pa BHIOH3ME-
HATB STH YCJAOBHA, BK/IIOUAs HOBBIE HAM BBHIYEDKHBAf [PEXKHUE.

Hapymwenne xakoro-m6e u3 sTuX JCAOBHH WM COBEpLIe-
HHE HOBOTO NPECTYIVIEHHST MOXETIMmoB/iedb),3a CO6010 3aMepiKa-
HME JMIA U OTMEHY NPeAOCTABACHHOH OTCPONKH. OnHako, Kak
MONeUHTEeNb, TAK U Cyjl, NPOBOMAAT pasiTHuue MeX/y Cepbe3HBIMU
¥ MEHee CYUIECTREHHLIMH  HAPYWEHUsIMH, OrpaHU4HBasChb B MO-
CAeQHeM Cayyae¢BHYIUEHHEM, MPOCTBIM BLIBOBOM B CyJ, HOBBIM
npeaynpexxneHiemM ¥ T. . BOo Bcex caydasx OTMeHa NpeaocTaB-
JICHHOH OTCPOYKM 3@BHCHT OT YEMOTDPEHHsI CyJa, 34KOH He CO-
NePHHT YKa3aHus TaKMX Cay4aeB, KOrjga Ccyx o6sizan Obl1 Obi
OTMEHATH OTCPOYKY M MPHUBECTH HAKA3aHMe B HCrnonHenue. B
Cayyael COKPBLITHS JMna OT HaA30pa MPUHMMAIOTCH MEpH K €ro
PO3HICKY, \a B CJAy4ae HeoOGXOMHUMOCTH, M K BblIaye ero 43 mnpe-
NeN0B APYPOro luTata uad Apyroi crpausl. OTMEHa OTCPOYKH
MPOU3BOJUTCA MO BO3MOXHOCTH (HO HE HEOOXOAUMO) TeM CyAbeH,
KOTOPBLIX npemocTtaBun oTcpouky. Ha pemenue cyabu O npuse-
IEHUM B HCIOJAHEHHE HAKA3aHWSI NPHHECEHHE JKanod He Jomy-
ckaercs. B cayyae cobGmiomenust npaBua Haa3opa Cyny npeno-
CTaBIseTCs BO BCAKHI MOMEHT I[IPEKPaTHTb Ja/dbHEHLIee npo-
aomxende ero. On 06g3aH cHenarb 3TO, €CAH UCTeK CPOK Hal-
30pa H YCJIOBHO OCYXIEHHBLIH BHINOJHH/ BO3JIOXKEHHLIE HA HEro
00513aHHOCTH. :

Taxum o0pasom, CBOOOJHOMY pPEIIEHHI0 CYIbH B KAXIOM
JAene NpefoCTaBAseTcss peleHde BONPOCOB O ToM: 1) caenyer
JH TPHAATb YCIOBHBIH XapakTep NPUFOBOPY, 2) HAaLJIEKHUT JH
OTCPOYMUTH BbIHECEHHe MPUroBOpa WM, BHIHECH NPUIOBOP, OT-,
CPOYUTH JIWIIb IIPUBENEHHE B HCIOJNHEHHE HakasaHus, 3) Ha
KAKOH CPOK HA3HAYMTHL HCHBITATENLHBIN HAn30p, 4) Kakue ycio-
BUS BK/IIOYHTH B NpPaBHJA HAA30pa, D) HE CAENYeT /U B TeYeHue
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HaJx30pa YIJIHHHTH CPOK €ro WM W3M@HHUTBH YCJIOBUA HCNBITAHHSA,
6) xorza Haa30p NO/MKEH GhITH OTMEHEH H B KAKHX CJy4asx OH
Zo/mKeH OHITh 33aMEHEH HAKA3dHWEM, YKA3aHHHM B 3aKOHE WM B
NpUroBope.

3a nocaemuue roxst B Hoio-Mopke (kak u B page Apyrux
1ITATOB) PAa3BHJIACH NMPAKTHKA TAK Ha3LIBAEMOTO ,Heo((UIHATh-
HOFO [MONeYHTENBHOT0 Hajx3opa“. Jtor HeEodGHUIMANLHENA HAA30D
NPHMEHATCS M0 NPEUMYIUECTBY B JenaX O HECOBEPILeHHOJET-
HUX 1o npockbe poaureneit Wau GNHM3KHUX, 4 TAKKE B Jejax O
BHIIIJIATE ANMMEHTOB, C Le/bI0 M30eaTh NPHBAEUEHHA JHUA K
cyay. B Taknx cayuasx moneudtens NPUHUMAET HA ce6si 00a3aH-
HOCTH Ha6GJaojeHusi, COBeTa M IIOMOLIM, AOBOAS [AEN0 10 Cyaa
TOMABKO TOrJA, €CaM ero HeodduuuanbHOoe BMEILIATENILCTBO OKa-
3BIBAETCA HEJOCTATOYHBIM.

[TocTanosnenne 0 Ha3HAYEHHWH HAX30PA BHIHOCHTICS OOBLIYHO
nocJ/e NpeABapUTEILHOr0 06CAeN0BaHNA Aeda fAoneunTeneM. 710
obcnenoBanue NO/DKHO BBIAICHATH XapaKkTep, YCTOBHS MCH3HH H
npourIoe 0OBHHAEMOro, BaXKHeHIINe O6cTosATeNbCTBA Aeaa. [Ipu-
MEHEeHHE 3TOI Mepbl PeKOMEeHIyercsd B, Tex ciaydasx, /Koria, Mo
MHEHHUIO Cy[d, MOMHO JOCTHUTHYTb XOPOWIEro [OBENEHHs JHUIA,
OoCTaB/IsAsg ero Ha cBofoae mofl Hagiexamum naGnioaeduem. Ho
HAaf30p HE ABNAETCH YHUBEPCAJBHBIM CPeJCTBOM [AaXKe MO OTHO-
WEHHIO K NMepBHYHLIM JipecTyninkaM. HenpHrogHpiMu st 3TOH
Mepsl, 00BIYHO, MPU3BAIOTEA YMOPHbIE WM NPHBBIYHLIE MPECTYII-
HHKH, NPECTYIHMKN - HADKOMAaHAL, ».CAd00yMHBIE M MCHXONATHI,
HyMcaaomuecs B 6osee CTPOFOM DEXHUME U HaOJIOJEHUH.

BamxafiunM OpraHoM HAR30pa ABJAAETCH MONEYHTeNb-Ha-
6monareab. O NpOW3BOAMT OOC/AEJ0BaHHE N0 Cylda, NpencTaB-
AfeT CYMy CBOH NOKIaM, a4 MOCJAE PacCMOTPEHMS /[ela OCyLlecT-
BAACT HaG/alogeHHe 8a JHIOM, NMEePHOJHYECKH cooOlas cyay o
MOBEICHUH U XKU3HHU YCIAOBHO OCYXIeHHOro. OOGS3aHHOCTH TAKOTO
NoneynTeds No HaA30py ABJSIOTCA BeCbMa CHOXKHBIMH. Hblo-
Moprckuit 8akof 1910 r. nepeuncaser X creayiounmm o6pasom:

»lloneunTenb 06g3aH: cOOOIIATL BCEM JIMLIAM, COCTOSIUMM MO
€ro Hag30pOM, CBEJEHHS O NMPOJOKUTENBLHOCTH M YCHOBHUAX HX
HCTBITAHUSI U JAaBATh UM BCSAKHE Da3‘ICHEHHS [10 3TOMY BOMNPOCY;
OBITh OCBENOMJICHHHIM OTHOCHTE/NbHO MOBEAEHHA TAKHUX JHLI H
YCAOBHI MX JXM3HH; MOMOTAaTb MM M OGOAPATH JPYHECKHMH CO-
BeTAMH M yGeiMJeHHAMH, a4 TAKOKE OKAashlBaTb HM MOJMEPHKY
HHBIMH crniocobamu, KOTOpHe He OyAyT NPOTHBOPEYUTH I[1paBH-
JaM HAaz30pa M CMOTYT YJYYIIHTH MOBEACHHE M YCIOBHA KU3HH
TaKMX JIMI;, BeCTH [MCBMEHHYIO OTYETHOCTb O CBOeH pabore;
BECTH TOYHBIA OTYET JEHbraMH, MOJY4YaeMBIMH OT COCTOANIHX
nox ero HaGmoAeHHeM JIHL, BBIAABATH NMOCAEIHHM DACUHCKM H
eXeMeCsYHO NpPeNCTaBJASTh OTHET 06 3THX CyMMax Cyay; HCHOuA-
HATH N0 OTHOLIEHHIO K COCTOSIUIMM TOJ HAA30POM T€ WA HHBHIE
00513aHHOCTH, KOTOpPHIE OYAYT yKa3aHbl CYAOM,; MPEACTAaBAATL O
CBOeli NesiTe/IbHOCTH €XErofHO OT4YeTH [ocynapcTBeHHOH KO-

1 v



'] R 12 —

MUCCHH MO MCMBITATENBHOMY Hax30py*. Mbl He CTaneMm BXOJUTH
B OOGCY)X/E€HHEe TOro, Kak NMPAKTHYECKH BHINOJHAIOTCH 3TH 00s-
34HHOCTH, TaK KaK 3TO NOTpe6GoBaso Okl CAMIIKOM MHOIO MECTa.
CKaxeM JHllb, YTO B HACTOfALIEe BpeMs TEXHHKA OpTaHH3aUHuH
H OCYIIECTBIEHUST HCOBITATENBHOTO HAaA30pa pa3paboraHa B
AmepHuke He C MeHblIeHd TUATeNLHOCTBbI, YeM TeXHHKA MEeHHTEH-
LMAPHOTO Je1a M YTO eXeroJHO Ha psaxe KoH(EepeHIHH, c‘e310B
M COBEUIAHHH MeTOJbl TAKOr0 HaJA30Pa B OTHOWIGHHH DPA3/IHUHBIX
THUIOB H KATErOPUHA YCIOBHO OCYXXIEHHBIX MOABEPraioTesl MO~
pOGHOII AUCKYCCHHU.

[ToneynTenu-HabaIOAaTeNH HAXOAATCA B G/avKaiilueM 1OI-

yuHeHMH y cyaed. OHM HA3HAYAIOTCA COBETOM CyAeH U3 KaHIu-
JIATOB, BRKJIKOYAEMBIX B OCOGLI CNMCOK, B KOTOPHIM 3aHOCATCA
JMIQ, BBUIEPKABUINE OCOOLIE HMCOLITAHUSA, YCTAHOBAGHHbIE A
3aHATHS 3TOH LO/WKHOCTH. B Takom e nopaaxe oHH U yBO/B-
HSIOTCS1 OT JOJ/DKHOCTH. Bo3HarpaxaeHnues %MBGH Tpya OHH
110/1yYal0T U3 MECTHBIX CPEACTB, OGHIYHO, B CyM
101 B roA. B cBoeit paGore OHI (OB53aHBI NMOJYMHSL
CTPYKIMSM CyAa, HO GaKTHUECKH, PyKOBOAIILYIO0 DO/ B HANpaB-
JIeHUH uX padoThl urpaer [ocygapcrBeéHHas Komucedsi no Mcmbi-
TATeALHOMY HAA30py, CHAGXKAIOIIAg UX PYKOBOACTBaMH, GOpMY-
AsipamMM, G1aHKaMH, CO3LIBAIOMIAs €XEePoAHBIR KOHQEPEH!IMH Mo-
neuuteneit u T. A. IKOHEMHUA,) KOCTUraeéMasi = OT CHCTEMBl MOTe-
yuTeNnbHOro Haj3opa' B Hbio-Mopke, BBIpaXKaeTcs B CAEAYIOUIMX
mqudpax. 3a 192240 conePHaHAE) CPEAHCCYTOUHONO COCTABA B
8.689 3axkn0UeHABIX B MCIIDABHEENBHO-KAPATEAbHEIX YUPeH(ICHUAX
mtata 060I0CH TOCYAapeTBY: 8.775.000 mon1apoB, 4TO COCTa-
BUT Ha KAMCAOrO' uyenoBexa oxoio 440 moanapos B roa. Ha noa-
| IepKaHME cucTeMbl NOMEYUTEILHOTO HAA30pa BO BCEM IUTaTe B
TOM K€ roay uspaexonoBaHo 825.480 non., uTo NpH CpeaHecy-
TOyHOM coctaBe B [18.500 cocrosiMXx MoJ HAaZ30pOM HacT Ha
Kampuoro, 28,39 noan. B roa. [pyrumu cnoBamH, HA CPEICTBa,
pacxoayembieyHal COMePKanie OMHOro 3aK/IIUEeHHOTO B TIOPbME,
BO3MOXHO OpPraHM30BaTh “HAA30p MO OTHOLIeHHKD Oojaee uyem
15-T1 ycn0BHO ocyxaeHHbIX. [Toapobubnie otyersl Hoo-Hopkekoi
KOMHMCCHHM, HeyaTaeMble eXerofHo B ¢opme [J0BOILHO 06‘eMH-
CTHIX KHHMKEK, CBHISTeNbCTBYIOT, uTO0 OT 75 mo 809/, aul, nom-
BEPraeMeiX TaK0i Mepe, YCHEUIHO BHINOJHSAIOT YC/I0BHS MCHbITa-
HUSL M H3BJCKAIOT HECOMHEHHYIO MO/Jb3y OT TAKOr0 Hax30pa.

Banuskuit k Holo-Mopkecko#d cucteme xapakrep HMeeT nocTa-
HOBKA YCJIOBHOIO OCY)XIEHHSI M [ONCUMTENBHOTO Hansopa B
mrare Maccauyserc, crapeiilieM M3 MPAKTUKYIOLMX 3Ty Mepy.
3/1ech yCA0BHOE OCYX/IeHHWe AonycKaercs Jauuib B ¢opme OT-
CpouKH BbiHeceHHs1 npuroBopa. Cyn, npH3HaBas JAMIO BUHOBHBIM,
He BHIHOCHT MPHUrOBOpA, 3aABJAS, YTO OH BBDKIET B TEYECHHE
HM3BECTHOTO CpOKa, MPej0CTaBUB BO3MOMHOCTH JHLY [10Ka3aTh
CBOMM MOBEeIeHHeM CBO# A06ponopsaouHkii Xxapakrep. Cpok oT-
CPOYKH Kone6Gaercst OOLMHO OT TPeX MecsleB A0 JABYX JIET;




MHOTrA CyJ MOCTAHOBJAACT O TAKOH OTCPOYKE, HE BHI3BIBAA JHYHO-
N0/JICYyAUMOro B CyA. B cBoeii npakTHKe CyJ BCELENQ OMHpaeTcs
HA JeATeNbHOCTb nomeuxTenei-nadmonareneii. Taxoi noneuurens
MPOU3BOJAUT DPACC/IE0BAHME [ena, [PEeACTABIEHHOrO Ha pelIeHHe
Cyaa, CoGMpPaeT CBeJEHUS O JHUE U ero 06pa3e KU3HH U MOMET
PEKOMEH/IOBATH CY/y IPHMEHEHHE YC/IOBHON OTCPOUYKH M HAA30pa.
Llensio paccaenoBanus ABAAETCA U3YYeHHE XapakTepa U 0Co-
OEHHOCTEH JAaHHOrO JMIA, OKPYXAIOIMX €ro BAMAHMN, a TaKme
TeX CPeJCTB, KOTOPHIMU MOXHO OHVIQ OB BOCHNOJIL30BAaThCA B
c/yyae NPHMEHEHHS K HeMy HUCILITATe/NLHOro Hajpdopa. [lonmeun-
TeIb JO/MKEH YORNMThCS B TOM, UTO TaKasd MEpa COrjaacyercs C
MHTEPECAMH 3alMTEl O0LIeCTBa, 4 TAKXKEe, 4TO NPOLIIAs KHU3Hb
H [OBEIEHHE JAHHOrO JIMIA MO3BOJSIOT C BEPOATHECTHIO OXH-
JAaThb HCOPABJEHHA €ro 0e3 NPUMEHEHMs! HAKA3AHMA| M UTO 3TO
JHLO, MOBUAMMOMY, GYNET coGaiojath MpaBu/ia NONGHHTENLHOTO
Hajx3opa. XKenatenbHeiM CPOKOM Hajg3opa APuaHaercsi rox, HO
MO YCMOTPEHHIO CYJA 3TOT CPOK MOMNER GLiTh 4 HAEM MK
cokpawaem. Onpejeneine ycaoBuii 30pa  BCEUETQ| 3aBHCHT
OT CyZAa, M 3aKOoH He crecmsier erokaxum-1MGo nepeysem. B
cyyae NypPHOro MOBEAEHHs! MANSHEBLNIONHEHHS NPAaBBA HA30Pa
CyJ MOXMET BHIHECTH [PHrOBQP, NpHueM W30MpaeT B TaKHX CIy-
4aAx Ty Mepy, KaKas sBAACTCd AOMYCTHMOR IO 3aKOHY H nau6o-
Jee COOTBETCTBYIOIIeH xapaxtepy suiia. [1pw artoit cucreme, Ta-
KUM 00pa3oM, CyJ HECBASLIBAGT cebsl 3apaHee NPOBO3IIalaeMbIM
HAKA3aHUEM; C APYFOH CTOPOHLI, HPH YCNEMHOM HAJA30pE, JIHIIO
HE CYHTAETCS BOBCE OCYXIEHHEIM—CaMas CyJUMOCTb €ro mnora-
IIAETCH. YCIOBHOR ©CYHIEHHE® HPAKTHKYeTCs1 3[eCh B JOBOJLHO
wHpoKnx_pasmepax. Excerogno ot 15 no 20.000 muum noxsep-
raiotca #pou mepe. [T@yoruery 3a 1913 r. us umcia 14.192
yCA0BHO OCyxIeHHEX, 81651 (61, 4°/,) oT6hLIM ero Bmoane yc-
MeinHo, B oTHomeHHH 1.932 (14%/,) peay/nbTaT SBHJICS COMHH-
TeJbHEM H B 3.609 caydasx (259,) HeynOBAETBOPUTE/NbHLIM,
OcraHoBuMesl, HAKOHeN, Ha 3akoHe wrata Manuuolic
(r. Hukaro), ¥aK HA OJTHOM H3 THMHYECKHX 06Pa3uMKOB amepH-
KaHCKOr0 3aKOHOJATeIbCTBA. JTOT 3aKOH H3JaH MO HEKOTOPhIM
B/AMAHHEM EBPOMNEHCKUX 3aKOHOAATENBLCTB M MPOBOMMUT, [0 CPaB-
Henuio ¢ 3axodamu Hrelo-HMopka u Maccauyserca, HECKOJIBKO:
OTPAHHYHTENBHYIO TEHIEHUHIO B IPeLOCTaB/ICHUH YCAOBHOIO OCY K-
neHus. YCIOBHOE OCY:KJAEHHe 3Jech MpakTukyercd B (opme
OTCPOUKH BHLIHECRHHH MPHTOBOPA, MO npocs6e noxcyaumoro. He
MOryT BOCMOJIb30BATLCS STOH MEpPOH JHlA, YXe paHbIUE OCyM-
JeHHue 32 6osee TSHKKUE MPECTymaeHust (KpoMe KpaXd W IIpH-
CBOGHHA); Jajee MCK/IIYAIOTCA OCYXIEHHHE 33 yOHiACTBO, H3HA-
CHJIOBAaHKE, MOXHILIEHHE NeTeH, KIATBONPeCTyN/IeHHe WiH CKJIOHe-
HHE K TOMY, NOMKOr, KPaXy WM NpUCBOeHHe Ha cymmy Gouee
200 monnapoB, Kpaxy CO B3JIOMOM, H3 JKHJIOrO [OMELIEHHUs,
coyuactue B Iiajike W Hex. Ap. Jlo mpenocraBneHHa OTCPOYKH
CyIl JOMKEH MOPYYHTb MOMeYHUTeNI0 0GC/IeN0BATL MECTOXHUTENb-
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CTBO, 33aHATHE H XapaKTep JuNna, ero Npolyio CYAMMOCTb; OH
MOXeT MOTPe60BaTh JOMOMHUTENLHO COOPAHMSI CBENEeHHI O poj-
HBIX, TOBAPHULIAX OOBHHAEMOro, O JHLUAX, HAXONALIMXCA HA €ro
HOKIUBEHHH, H O APYrHX O6CTOSITeNLCTBAX, KOTOPHE CYJ COYTET
MOJIE3HEIMA MMETb B BHAY NpPH PeLIeHHH BOMpoca.

Cpok OTCPOYKH onpefensercss B 1IECTb Mecsiues Jias 06-
BHHAEMBLIX B HapyLIEHHH MeCTHHIX 00s3aTeAbHBIX TOCTAHOBAEHMUIT
H B FOA JUId MPOYMX CAy4aeB, MPHYEM CYIdy MpexocTaBasercd d
COKDaTUTB 3TH CPOxH. Hax3op Bosnaraercss wa 1ITaTHOro mome-
uuTead, cocrosiulerc npu cyae. [lepex oxonuaHuem Cpoka Cynbs
COCTABASET 0CO60E MOCTAHOB/AEHHE OO0 YCMEIIHOM WM Heycrei-
HOM OTOHITHH MCIBITABHSA; B IOCAEAHEM CJyuyde OCYXIECHHOMY
NPHHAMIKHT [PABO anneasuuoHHOro obxanosanusl. [1pu npe-
JOCTAaBJEHHH OTCPOYKH CYIOM MOTYT GBITh HajlaraeéMBl Ha YC/IOBHO
OCY)XAEHHOrO CJEAyIOlIHE OTPAHHYCHHMs: a) OH HE MO/DKeH Ha-

pyuwaTe yroJOBHBIX 3aKOHOB H  0Gsi3aTte uocmgﬂomeuuii
0) ecau OH OCYXJAEH 3a MpPeCTYIVICHHE ¢
JUIIEHHEM CBOOGOIBI, OH HEe NO/KEH MOKMIATh NpejeNioB 1ITaTa
Ges paspewieHust Cyaa; B) OH AO/KEH\NPE]CTABIATH @iemecsy-
HbI® OTYETHl O CBOHMX 3aHATHSIX; MOBEAEHHH, YCAOBHAX XKH3HH U
np. NONEUHUTENI0 H ABAATHCAL MO ero BH30BY, K HEMY HIH B CyH
B YKa3aHHBIE CYJIOM CPOKH; [) QH AQMACH WO TpebOoBaHHIO Cya
NPEACTaBUTh 3AJ0T HJIMAMOPYUATEILCTEY O BBIIOAHEHHH HM BO3-
JOMEHHBIX Ha Hero Bf3AWHOCTEN; neH@kHoe ofecneyenue Mo-
XKeT OBITh KOH(UCKOBAHO Mk Bagicxm CyZOM NPH HapyIIEHHH
ycnonmii nan3opd, Kpome TOro CYRY NpelOCTaBASIRTCH MPHCO-
€JIMHHUTD ellle OANO) M3 CASNYIOMHX MOMOJHUTEAbHBIX YCAOBHI:
a) noTpPeGeBATE) 0.THOIr0 HAY YaCTUYHOTO BOBHArDPAN/ICHHUSA NOTEP-
neBwerd 3a Bpei W YObLITKM, NPUYHHEHHHE MPECTYIICHHEM,
6) norpeéoaam YNd Th PEry/isi PHEIX B3HOCOB HA CONACPIAHUE JIMIL,
HAXOASMMXCA Ha HMIKIMBEHWH YCAOBHO-OCY)XIEHHOro, B) 064-
3aTh K BBINIaTe 4ACTAMH CYAEOHHIX M3JEPKeK, eCAH Cyd He
NpU3HaeT CPOIBFCTBEHHEIM ero 0cB0o60AMTH OT 3710r0. IlpH Ha-
pylWIeHuH KAKOTO-1M60 M3 3THX YCAOBHil, CyA MOXE@T H3JaTh
NpPHKAa3 O 3aJCPXKAHMM JMI@ H NOABEPTHYTH €ro BHIIOJHEHHIO
oTcpoueHHoi Mepul. [IpH XOpouieM MOBEXEHHH M BHIIOJIHEHUH
YCAOBHH M0 4epe3 6 MecsiiieB WM TOX OCBOGOMCIAETCS  OT
H4JA30pa, eCIH CyA He NPHU3HAeT COOTBETCTBEHHHIM IIPEKPATUTH
HaJI30D U paHblle.

3akon Masnuuoiica Hanaraet na JMuo 06s3aHHOCTB Goaee
dhopmanbHOTO XapaxTepa, ueM Jpyrue aMepuKaHcKue 3aKOoHOnda-
TeJABCTBA. Hax30p Cayxur 34ech CKOPEE CPeNACTBOM HAOMIONeHHUs
32 BBINOJIHEHHEM ONpeIe/eHHBIX 0083aHHOCTEH, YEM IIONBLITKON
noOyAHTH JMUO K Xopouwemy mnoseaenuio. COOTBETCTBEHHO C
3TAM M NMPUMEHeHHe STOY Mephl [I0CTaBAEHO B OOJeE TECHHE
npenensl. B cromnue wrara, r. Yukaro, 3a 1915 r. ycaoshoe
ocyxaenue ObII0 npuMeHeHO B OTHOmeHMH 3.629 aun, B 1916 r.
—3.197, 1918 r.—3.284. [Ipumenenue ero maer no 659/, ycnexa.
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3aK0HOMATENbLCTBA OCTANbHHIX MITATOB OTYACTH BAPHHPYIOT
Heto-Hopkekyio cucremy, otyactd 60/aee CKAQHAITCA K €Bpo-
neiickoit Gopme MPOCTOr0 YCAOBHOTO OCYXKIEHHsI, COMPOBOMKIA-
€MOro JHiIb 0053aTeNbCTBOM HEYYHHEHHUs HOBBIX IIPECTYI/ICHHU.

B o6mem B AMepuxe KOHKYPHPYIOT Mexay co6010 aBe CH-
CTEMBI YCIOBHOTO OCYXJIeHusi. B OEHMX mTarax OTCPOYMBAETCS
BeIHECEHHE MPUroBopa (suspension of sentence), npu uem ymos-
JIETBOPUTENBLHOE OTOLITHE HCMLITAHUS BAEYeT 3a CO60H Kak Ol
nonHOe 3a0BeHHE COBEPLICHHOr0; B JAPYTHX—IMPHTOBOP BBIHO-
CHTCH, 4 OTCPOYMBAETC TOJABKO HCIOJHEHHE HAKA3aHHA; HAKO-
Hell, nopoio (Hanp.,B Helo-Mopke)nabnonaerca komGuHaus o6enx
cucTeM, U BHIGOP TOH WM HHOW 3aBHCHT OT YCMOTPeHHs1 CYXa.

YCn0BHOE OCYXIEHUE M MCMBITATENbHHA HAN30p B aMepH-
KAaHCKOH MPAaKTHKE SIBUWIHCh Pe3yabTATOM HOBBIX B3IVISJ0B HA
po/ib CcOuManbHBIX (PAKTOPOB B NPECTYNHIETH. ITH BIMVIAIH
JNOJTOe BPEMsi OCTaBaNTHCh JIHILL B ctbeg@eop‘%gqnoﬁ, HOBasi
JKe HIesl MOMeYHTeJbHOr0 Hazx30pa HaerT
TUuecKoe Beipaxxeuue. [Ipumenenye
B 3aBMCAMOCTb OT HMCX0/a HEKOTOPOTQI3KCHNEePUMEeHTay CylecTBO
KOTOPOro MOXeT GHTh BEHIDAKEHO ciaefyouuM o6paszom. Ecau
YUHHEHHOE HPECTYNJACHHE SABJSeTCsk, Pe3YALTATOM COMHAIBHEIX
(baxToOpoB (HECUACTHOTO CTEYEHHS OOCTOATRABCTB, HYMIE, Lyp-
HOTO BJAMSHHAS OKPYXafhiux, ¥Ype3amepHOro cobnasHa 4 np.), a
HE CAeACTBHEM YK/AOHEHHS) BOMM, BHHOBHOrO OT HOPMAaJbHOTO
VPOBHS, TO JaHHOE JHULO, OYAYYANAOCTABICHO B HOPMAJbHBIE
conManbHEIE yCA0BMs, OyneT BeCTH HaIeXauui o0pa3 >KH3HHU
M He Hapyluarb TPEBOBaHHHA 33KOHA. DTH HOPMAaldbHLIE YC/IOBHUSA
CO3/IAI0TEH TOACUMTEABHLIM HAaN30pOM. BHelHHe CTHMYJBL, TOJ-
KaoOIHME K NPECTYNHOCTH, TIIATENBHO YCTPAHSIOTCS MONeYHTe-
JeM: OH OT/Aanser ViMUo VOT JYyPHHX TOBapuulei, COGAa3HOB,
YVACP)KUBAeT OT MbAHCTBA, IOPOKA, BHYLIAET €My NPHBHIYKU pe-
CYJIPHONA 2u3HU, MOMOraeT HanTH paboty U T. m. Bmecte ¢ Tem
OH MBITACTCANYKPENUTL BOJIO JHIA. Ecau, HecMoTpsa Ha 3TH
yCJA0BHSA, MPECTyNJIEHHE COBEPLIAETCS BHOBb HJH MHCIIBITYEMBIi
CaM WIET HABCTPEYY BAUSHHUIO AYpHBHIX (DAKTOPOB, TO 3TO JOKa-
3BIBAET, YTO JUIO CTPAfdeT NYPHLIMH HAKIOHHOCTAMH H nedek-
TaMM BOJH, TpeOywiumu GoJaee pelIUTeIbHOTO BO3ACHCTBHA.
Eenu, HanpoTHB TOrO, OHO YCHEUHO BHIMNOJHAET HCMNLITAHUE, TO
OTIA/1ai0T OCHOBAHHUSI K HA3HAYCHUIO HAaKa3aHus. BiaaronpusarHnii
pe3y/bTaT CAYXHT JIOKA3aTeALCTBOM TOTO, YTO CaMOe€ MpecTyn-
JeHHe ObIO CKOpee MPOAYKTOM HeGJaronpUATHOH CONHANBLHON
OBGCTAaHOBKH, HEXKEJAH H3BPALIEHHOR BOJIH /MIA; HEHYXHOCTb Ha-
Ka3aHus MONAKPEIVIIETCS TeM, YTO JIHIO B XOCTATOYHOH Mepe
NPOABUIO CBOIO CIIOCOOHOCTH K MOPSIKOMHON YXH3HM HA CBOOOIE
1 6e3 NpPHMEeHeHUsi HAKA3AHHSL.

[ToneunTenbHblf HAZ30p B aMEPHUKAHCKON JIHTEPATYpPE HHO-
r7la paccMaTpHBAETCH KaK BHJ HaKasaHus. B noxareepxaesnne
3TOr0 MHEHHUS NPUBONATCH CJICAYIOIHE COOOpPAMEHHs: HCNBITA-
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TENbHBIE HAag30p TPEGYeT OT OCYXASHHOTO COOJIONEHUS H3BECT-
HBEIX MPABMJ W YKA3aHWH; OH OrpaHAYUBAET CBOOOAY JHIIA B
OTHOIUIEHUH €ro NeHCTBHH, CKJIOHHOCTEH, 00pa3a KW3HH, TO-
Bapuile#, paGoThl B MECTOXKHUTE/IbCTBA; OH HAJATAeT HA JHIO
00S13aHHOCTh PeryaspHO cOO6WATh CyAy CBeaeHHst o cefe, He-
CMOTpPSI HAa COINPSKEHHBIE C 3THM HEyAODCTBA; OH NMOJBepraer
JHUIO HAJN30DY, pa3peuraer HOpPOHM3BOAUTH  PACCASHOBAHUA OTHO-
CUTENBHO €ro JeHCTBHHM, MOCeuarb €ero B ero JKuauie. Irta
MEpa COAEPKHT B ceb6e W 3/eMEHT MOPAaJbLHOrO TIOPHIIAHHS B
BU/I€ YKA3aHMS JIMIy HA T€ MOPOKH, OT KOTOPHIX OH JO/KeH
H30aBUTLCA B TeYEHME HCMHITAHUA. BO3MOXHOCTH Ha3HAYEHMS
HAKA3aHUA B C/Ay4Yae HAapyMIEHHS1 OPaBWl HaA30pa AeHCTBYeT
TAKXE, KAK HEKOTOpOe orpaHuyeHude csoboxbl. Hakowen, ycao-
BHA HaA30pa MOryT Tpe6oBaTh YIIATHl NE€HH, BO3MEWIEHUS MpH-
YHHEHHOTO Bpena M T. A. Biaromaps Bcemy 3TOMY, HENLITATENb-
HBI HAN30D MOKET OBITH NMPUUHCIeH K MEPaM; OrpPaHHauBaio-
wum €BOGOAy rpaxcaasn. OmHAKo, B NPOFABONO/IOKHOCTE TIOPbME,
OH MPOBOXMT 3TO OrpaHuyenne Gonee PasymMHO, CUATAACH C CO-
UMaNBHBIME 33]aYaMd U (POABAAg 60ACe HHTEHCHBHBUA HHTEPEC
K HMCMPaB/JIeHHI0 NPECTYNMHHKA.

Mei, 0fHAKO, OTKa3LiBagMiCs BUAETH WB 3TOi Mepe 0coboe
Hakasanue O6LIYHOro THmna. B Hefi OTEYTCTBYIOT 1Ba HEOGXOIH-
MBIX 5/7EMEHTA HAKA3aHMA: NMPUHYXHTENBbHOCTDH, HEOTN P e-
AeNeHHOCTh. HcHBTaTenbHBlEi HAN30D TOABKO C NEPBOro
B3MVIAA KAXETCHA JIPHHYIUTeIbHOM, Mepoii. Ha camom nene, B
KOHEYHOM HTOrej OH NOKOWTCH HA JOOPOBOJLHOM COIVIACHH JIHIA
MOAYMHATECA [PaBWAAM HAN30PA, uTOOBI M36aBUTL Ce6S OT MpH-
MeHeHnsl Hakasauus. B 1060l MOMEHT, CBOMM OTKa30M OT HOJ-
YMHEHWS, JIMLO MOXET, NPeKpaTHTh AajbHeikiiee NpHMeHeHHe
3TOH MEpHI. BmecTeac TEH HeJIL3 HAa3BaThb HAaA30D CKOJbKO-HH-
Oyap OmpeneneHHLIM HakaszadueM. Ha ofHUX OH JEHCTBHTENBHO
Haa4araeT 'CTeCHeHUS, IS JPYrHX OH SBJASETCH JKeNaTeNbHON
MONAEPKKOMN X CO0CTBEHHBIX CTPEMJIGHHIT; OJlHH BHIAT B HeM
MOMEXY K YAOBJETBOPEHHIO CBOMX IYPHBLIX CKJ/IOHHOCTEH, APY-
THE LEHAT JAPYMXKECTBEHHYIO NOMOWIb Homeuynrend. B manbHen-
meM MH MoaBeprHeM 6oJee MnoApOGHON OLEHKe Yro/0BHO-NO-
JUTHYECKOE CYLIECTBO 3TOH MepBl H ONpPeaeaHM Hall AHYHBIHA
B3M/IAJL Ha Hee.

HanuuHocTh HCNMBITATENBHOTO WM [ONEYUTENBHOTQ Hax-
30pa COCTaRJfieT XaPaKTepHYI0 0COOEHHOCTh AMEePUKAHCKOH' CH-
CTeMBbl YCTOBHOTO OCy)xaeHHs. B BHAY 3TOrO He JHIIHUM Gyner
J1aTb 0COG0 €ro XapaKTePHCTHKY CJIOBAMH CaMHX AaAMEPHKAHUEB
H yKa3aTb HEKOTOPHIe 06/1aCTH NPUMEHEeHHs ero 3a caMoe Mocae/-
Hee Bpems.

HenpiTaTenbHBIA HAN30P MOXET GHITh OnpeneneH, KaKk Ta-
Kasg Mepa, NpH KOTOpPO# JMI0, B OTHOLIEHHH KOTOPOro MmocTa-
HOBJIEHA YCJAOBHAasd OTCPOYKA HAKA3aHUS, OCTABIASETCH B CBOeM
06BIuHON OOGCTAaHOBKE M MOJAB3YETC B 3HAYUTENBHOH CTENeHH
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CBOGOMOM, MONBEPrasiCh B TEYEHHE MNEPHOJA MCHLITAHUA TiA-
TENLHOMY HAaOJIOAEHHI0O ¥ JHYHOMY BJHSHHIO CO CTOPOHBI 0CO-
60ro J4ld, Ha3HAYEHHOrO CyJOM, Ha3blBAEMOrO HaMH [10NeYH-
TeneM-HabJoAaTeneM.
B amepukanckoli JuTeparype H B MHEHHAX, BHICKAa3biBae-
MBIX CYAECOHBHIMH PaGOTHHKAMH, HET PAa3HOIVIACHH OTHOCHTEAbHO
ero [0/0XHTeJbHOrO 3Hauenus 1). ,HcnoirarenbHbiil Hanx3op—
uyytaeMm Mpl B oTyete Bocrouckoro cyna 3a 1905 r.—Beipaxaer
CO60[0 HOBEHIIHA MPOrpecc KPUMHHAIUCTHYECKOH MBICAH H Me-
TONOB GOpPLOB C MNPECTYNHOCTHIO. ApXaHuyecKasd TEOpHsl HaKa-
3aHHs, KOTOpas CTPEMHJIACH NPEXje BCero K TOMY, YToOnl ocy-
WECTBHTh MyOGJHYHYI0 MeCTb NO OTHOWIEHHID K MPEeCTYMHHKY
COOTBETCTBEHHO TSDKECTH €ro NpecTyIvieHHsi, 0Kas3alach TeopHen
HeCOCTOSITENLHOH, HEMPAKTHYHOH W IIPHBOJAALIRH K\ JAEMOpaiu3a-
unu. Teopusi npeaynpexAeHHd, KenaBllad M3 HAKa@saHudA npe-
CTYNMHAKA CO3/aTh NPUMEP IS OCTaAbHBIX, [MQTeplena cyuue-
CTBeHHBIE u3MeHeHus... [locnennum c10BOM HayKH M MOpaaxd B
OTHOIIEHMAX OO6LIECTBA K CBOMM BNABMIHM B NPECTYMNHOCTH CO-
yaeHaM SIBJASIOTCA: 3aluTa O6LIECTBA, HACKOIbKO TO BO3MCXKHO,
MOCPEACTBOM HCNpaBieHHA NPECTynHuka, yIepxaHue ero or
HOBBIX NPECTYIVIEHWH NOCPEACTBOM [OCTAaBJEHHS €ro B TaKue
yC/I0BHS, KOTOPHIE Pa3BUBAlOT 4B HEM, XOpOUIME CTPEMJEHHS W
YCHIMBAIOT CIIOCOGHOCES) CAMOKOHTPOJ: NPUMEHEHHE XKE Kpaii-
HHX (OPM AUCLAMABHBY M TPHHYMIEHHS AONYCTHMO TO/ABKO
TOTJ@, KOTJa MHTEPecH Oo6MecTBa uujMBHga Tpebyor Toro. U
\g IyHLAM ofocHOBaHMEM 11E1ECEO6PA3HOCTH CHCTEMbl HCNBITATENb~
HOTO HaA30pa CAYKHT TO, YIQ@ OHA SBAACTCA BOIVIOLIEHHEM
3THX Hueanor®’ ,CHECreMa HCOBITAHHA—NHCAA B CBOEM JOKaanle
aMEePHKAHCKOMY TIOpeMHOMy Kourpeccy B 1907 r. cymws Croa-
JIUAT —— ABIAETCHA (ECTECTBEHHHIM DPA3BETBIEHHEM COBPEMEHHBIX
Teopuit BophObl €| NPECTYNHOCTBI... OHa B COOTBETCTBEHHBIX
Cayyanx Jydule, 4eM TIOPbMA, TAaK KaK CracaeT MPEeCcTyNHHKA OT
neyaTH TIOPbMBI, OCYUECTBAS B TO )K€ BPEMSA HaANEKAlHi
KOHTPO/Ib HA/ €r0 MOBeJICHHEM, TOBADHLIECKMMH CBA3AMH, MO-
6yxaas ero x pabore, Kk 3a60oTe O cembe. JTa CcHCTema 00pa-
aer B30p Ji0AEH, MOIBEPrHYTHIX €€ BO3/JAEHCTBHIO, CKOpee Ha
6ynyuiee, uyem Ha npouwnoe. Hakasanue kapaer 3a NpOLIbIA
NPOCTYNOK, MCMHTATEbHBI HAJ30p HMMEeT B BULY Oyayulee—
ykpennienne xapakrepa. OH CTaBHT yJAapeHHe Ha TOM, UTO ue-
JIOBeK IO/KEH ClenaTh, a He Ha TOM, YTO OH caenan. Mcnbira-
TeABHLIH Han30p fABAZETCs NPEeKPacHLHIM CPEICTBOM MENpPaBH-
TEABHOro BO3jelcTBuA. M ecau 3axkon BhKHBaHust OGoJsee NpH-
Croco6neHHuX BePeH, TO MOXHO ObITb yBEpPeHHBIM, YTO HCIHBI-
TaTEAbHOMY HAA30PY HPEICTOHT 3HAUMTEIbHOE PAa3BHTHE, alpH-

1) Csoara muennii o probation awepnkanckuX CyaeGHBX PAaGOTHHKORMEL
neuatana B uznanuy State probation Commission Review of &
, SERcharmst, oy

and use of probation from 1907 to 1921 N. Y. 1022, "J‘t‘/x'
L)
F 9 2 \.
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MEHEHHe TIOPbMBI 6yNeT COKPALATHCSA, TAK KaK Heypada ee Ho-
KasaHa“. A

Oruer Hoio-HopKckoit komuccnu mepeyucaser caenyiouniue
BBIFOJbI, KOTOPHIE NOCTHTAIOTCA LIPUMEHEHHEM HCIBITATENbHOTO
Hajg30pa:

»Draroxaps paccnenoBanuio (Yepes momevuTens) UCTOPHH,
XapaKTepa H OKPYXAioUeid CPeABl BUHOBHHKA, CyX MOXET Nepex
BbIHECEHHEM MPHTOBOpPa H36Gpath Mepy, HauGonee NOAXOAALLYIO
K MHIMBMAYAJILHOCTH MPECTYMHHUKA.

Hapas anuy,*BLICTYNABUIEMY BNEPBHE HA OYTh MPECTyM-
HOCTH, HOBBI{ IIAHC HCAPABAEHHS W NMOMEIasd ero [oJ Hax3op
'H TIOTMIEYeHHE, HAN30P AAET BO3MOXHOCTb CHCPIKUBATHL IypHbie
CKJIOHHOCTH M OMACHBIE MPHBBIUKH.

H36erast noMelEeHust B OPHIOTH H TIOPbMH, \NOMNEYHTE/b-
HBI HaJ30p MPeNOTBPAILAET pa3pylUeHHe _gcemel; QCTaBJCHHEM
Ha CcBOGOME [14aBH [AOMa OH CMAacaer OT HULIETE,CEMbIO, XUBY-
Lyl0 Ha ero 3apaboToK.

Ynepxusasg MOMONBLIX M MEPBHHHLIX NPECTYNHUKOB OT 06-
LUIEHUA C BHIDOMAANIIMMHACA Ho NPECTYNHLIMU 3MEMEHTAMH B
TIOPbMaX H aHAJMOTHYHBIX YUPeMIAEHH:AX, \3Ta MEpa MNpPEAYNpPex-
JaeT MX JanbHeiflee pasBpallicHHe M [EMOPaNH3aIUIo.

Onosenast cyn 0 NOBeJeHAN H COCTOSHUM JUI[, COCTOALIHX
nox nabmonennem, u_obecneyuBas BOSMOXHOCT HOBOFO ape-
Cra, MONEYHTENTb [O3BOAAET CYAY HAKa3LIBATD TEX, KOTOphIe
3/10yNOTPRGAAIOT @F0 CHUCXOAUTEABHOCTHIO.

Tpebya ot peaureneii, UpeHeOperaouMx CBOUMH 00sA3aH-
HOCTAMM, HaJexKAuleid 3a60TH © JeTaAX, [NONeuYUTedb Cracaer
JeTed OT(OYDHOI KH3HH.

Cokpaiass yuC1I0 NPUTOBOPOB B KapaTeNbHOM y4pexcie-
HHH W Opecekaa AJPHOE TOBENEHHC B €r0 DAHHEH CTagdH, mo-
MEYUTEABHBIH HAA30p CO344eT [VIATEABIMMKAM HAJ0roB 60Jb-
WY AaKOHOMHIO.

[TosBoasig™ OcyxnenHeM K 1tpady ynnaaydBaTh MNEHIO B
paccpouxky noj HaGMIOACHHEM MNONeYHTeNs, MONSUHTEAbHbIH HAL-
30p MO3BOJISIET M30€raTh TIOPEMHOTO 3aK/IOUYEHHS [0 OTHOILe-
HHIO K TeM, KOTOpHIE HE O5UIM B COCTOSHMH YNIaTUTh wTpad
B MOMEHT MOCTAHOB/JICHHS NPHIOBOPA.

Crapa ycnoB1eM HHOra BO3MELUEHHE TPUYHHEHHOTO yiep6a,
3Ta Mepa BO3HATPaX/IaeT NOTEPHNEeBIUHX OT MPECTYMVIeHHS.

TpeGys ot CynpyroB, NOKHHYBUIMX CBOH CEMbH, YIIaTH
€(eHEeC/IbHBIX B3HOCOB HA COJEpXaHHE Cemei, ata mepa obec-
neynBaeT OGAroCOCTOSIHHE CeMEH M YCTPaHAeT HEeo6XOAHMOCTb
B NOJNJEPHAHHH HX 32 CYET OOGLICCTBEHHOH 6/JArOTBOPHTE/b-
HOCTH,

B nonyasphoii Gpouiiope, H3TaHHOK TOIO e KOMHCCHeH
moj 3arnasueM: ,HcnsiTaTenbHBlil HAA30P WM. TIOPLMA“, Mbl Ha-
XOIHM CJACNYIOUHA NePeyeHb MPEUMYLIECTB 3TOH CHCTEMBI:
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»B TIODbME YeNOBEK HAXOAUTCA B O6LIECTBE 6poasr u npo-
“HX NPECTYIHAKOB—BO BPeMsl MONEYATENHHOIO HAA30pa OH Ha-
XOJHMTCS OJ BJAMAHHUEM Jpyra, rOTOBOTO OKa3aTh €My MOMOLIp.

B Tiopeme penyrauus uenosexa ruGHET M 3aTeM B ra3ax
BCEX OH CTAHOBHUTCH ,TIOPEMHLIM 3aBCErJaTAEM“—IpH MOMEYHU-
TE/IBHOM HAA30PE Ha HEM HE OCTAETCH K/IeiiMa TIOPhMBL

B TiopbMe uenoBex Tepsier 60apOCTb M 0310618€TCA  [1pO-
THB OGILECTBA —NONEYHTEILHEI HAA30p HNONNEPMHBIET B HEM
60ApOCTh, pa3sBUBaeT B HEM XOPOUIHE CKJAOHHOCTH H 3aCTAB/SIET
LEHHATH NPYKECKYI0 MOMOLIb MOMEYHTEs.

B TiOpbME 4enoBeK COLePKHUTCA MOUTH UCKTIOUHTENBHO HJH
HCK/NOYHTENBHO HA OGLIECTBEHHBIE CPEACTBA—MPU OMEYHTE/b-
HOM HajA30pe OH pabOTAET CAMOCTOATENBHO M COMEPWHT cebst
cam.

Haxonaumiics B Tiopeme He Moxer COZepKaTh CBOIO CEMBIO,
KOTOpas BCAEACTBHE 3TOr0 HCMILITHIBALT HYXIY—PH [OMe4yy-
TEALHOM HAI30pe Ha HeM mnoapexuHeMy  exUT 0013aHHOCTD fa-
BdTb NMPONHTAHHE CeMBE.

[o BbIXOAE M3 TIOPHMH YEAOBEKAC TPYIOM HaXomuT cebe
3aHATHE—IIDH MMONEYATENILHOM HAZ30PE OH COXDAHTET MONPeK-
HEMY CBOE [peXdee 3aHATHEed

[To BExoze M3 TIOPHMAL 0CBOGOMACHHBI, BECbMA BEPOSTHO,
ONATH MPHMETCA 33 AYPHYIO WKHSHL H BHOBB OyIET apecToBad
H 3aKJIIOYEH B TIODbMY; 10 OCBOGONKIBHUH OT NMOMEYHTEALHOLO
HA/30pa OH CKOpEe BCEro CTaHEeT MOPAMOUHLIM TPAMITAHHHOM.

— Yro ke Ayurue?«

OTH XapaKTEPUCTHKH H COHOCTABJCHHS MOMKHO OHUIO Ol
3HAYHTEIBHO YMHOXHTb, HO JyUUIAM NOKA3aTENCTBOM HEHHOCTH
HOMEYUTENBHOTO HAN30Pa ABASTIOTCS HE €ro OTB/ACYEHHLIE JOCTO-
HHCTBA, @ TOT ()aK®y 4TO 'C KAXILIM FOJOM OH 3aBOEBEIBAET cebe
BCE HOBHIE M HOBHI@ 00/1aCTH MPUMEHEHHS, PH TOM YiKe B 60pb6e
HE TOJBKO, CO CAy4aHHBIMH NPECTYMHUKAMH, HO H C 9/IeMEeHTaMH,
KOTOpPHIE TPHHATO HA3BLIBATH COLHMAABLHO-ONACHEIMH MAM COIlU-
aJaBHO-MaPA3HTOPHBIMH.

B Tedenue ueTBepPTH BeKa NPUMEHEHHE MCIBITATENBHOTO
HaJ30pa NPOHUK/AO B Camble Pa3sHOOGpasHuie o6aactu. ATy Mepy
NPHUMEHSAIOT HE TOJMbLKO OOLIHE YrOJIOBHBIE CY/bl, HO H CYABl MO
Ae1aM O HECOBEPILEHHOIETHHX, CHEUHAJIBHEE CYAH, YYPEKIeH-
HBIC B OTASJbHBIX INTATAX IS [PECAEXOBAHAS NPOCTHTYLHMH,
2/IKOTONHM3MA, VIl JIMKBHIAALHMH CHOPHLIX BOMPOCOB, BO3HHKAIO-
WHX B 00/1aCTH CEMEHCTBEHHLIX OTHOWICHHMIL. [IpHMEHeHHe STOH
MEpHL M0 A€/1aM O MOAPOCTKAaX OGPHCOBAHO HAMHM B JIPYroi Ha-
weid kuure ). CkakeM HECKOJbKO C/OB O Hell B NPUMEHEHHH K
TEM JHIAM, KOTOPHIE BeAYT BPEAHBIA N1 06ulecTBa 06pas H3HH
HWIH OCTABISIOT B HYXAE H 0e3 NONAePHKKH CBOH cembH. [lo
Je/naM O NMPOCTHTYLHH HCNBITATEIbHBIA HAA30P CTaJjl IPHMEHATHCHA

!) Bops6a ¢ npecTymHOCTBI0 B ACTCKOM M IOHOLIECKOM Boapacre. M. 1923 r,
2#
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B Amepuke c 1910 r. Kaxnast neBylIKa WiH IKEHUIHHA, 3anaep-
YKAHHASl 3@ YJAMYHYIO MPOCTHTYUHMIO, MO 3aKOHOAATEALCTBY psaaa
LITATOB, HEMENJIEHHO MPEACTaBISETCA B OCOGHIA CyJ, KOTOPEIA
nepenaer ee noj HaGmonesxe ocoboi noneynreabHuus. [To-
C/elHAs NPexIe BCEro MOPYYaeT JKEHUHHe-BPauy OCBHAETe/b-
CTBOBATH 3a/IePXAHHYIO, M B Caydae, €C/IM Ta CTPajaeT BEHEpH-
yeckoit 60JIe3HbIO, MONEYUTENBHHLA HANPAB/ASET €€ B KAMHHKY.
3ateM nyTem Gecei C 3a/ePKAHHOH M IPYrHMH COCOGaMH, 1O-
IeYHTENBHHIA BLISICHAET €€ umdA, ajpec, ceMeilHbie O6CTosTeb-
ctBa. B npekHee Bpems 3afepXaHHbe H3 CThHAA M CTPaxa 4acCTo
rOBOPHJH NpPO Ce6si pasnnuHble HeGhunubl. B uaTHMHOH Gecene
C NONEUUTEJBHHIEH 3TH MOTHBHL, €C/AH HE BIOJHE HCYE3aT, TO
ocnabasoTea. 3aTeM MONeYHTeNbHHLA NpOoBepaeT HA MecrTe BCe
NONYyuEHHbIE CBEJeHHs, BHISICHAET OOCTAHOBKY JKH3HH 3aJepiaH-
HOJI, MPUYHHBI, TOJKHYBIIKE €€ K NMPOCTHTYUMH, MOAMEUAET TE
BJAMSIHHA, KOTOPHIE MOrIM Gbl GBITH HCIQAb30OBaHL s BO3BPA-
LEHUA JKeHIIMHN Ha NyTh 4ecTHOH >xkudAn. Ecimi SKeHuuHA He
ABNSIETCS elle 3aKOPeHeaoH NPOCTATYTKOH, NoneunTenbuuna,
BHSCHUB BCE OGCTOSITE/IbCTBA, NPETaldeT CyAbe HA3HAYMTL MO-
neuyutenpHbii Hanzop. [lpu sfoM, €caum Henb3st CO31ath sk
JKEHIMHBl YAOBAETBOPUTENLHBIX YCAOBHH \COACPKAHNA B CeMbe
WM y POIHBIX, NONeyHTeNbHHLIA TIOMEL(AeT €€ B OJIHO U3 TPYIO-
BHIX y6exuuy u nocnedHekoToPoro BPEMEHH CONEPIKAHMA B HEM
NPUUCKUBAET 1A TAKOH MEH Bl NOAXOJSIIIEe MECTO.

o mannbiMdHuKarckOro crieuuadibaoro cysia (morals court)
13 1437 3agepXdBHBIX 32 TPOCTHTYUHIO M JPYrHe NpPOCTYNKU
NPOTHB OGLIECTBERHON HPABCTBEHHOCTH, NOABEPrHyTHX B 1915 r.
ucnuTateapnoMy Hagsopy,—1037, T. e. 74°/6 y¢nemHo OTOhLH
ero, 346 (24,7°/0) BepHYIHCH K NpexHed KHU3HH, OCTAJABHBIE
yMep/iH, CKPBUIHCH! HAH "THOMEIIEHBl B yupemaenus. [lauuee 3a
1916 r. u3 309 caydaeB aaior 591 cayyai yCneuHoro pesy/abTara
(oxono 74%/0), 57/ CaryyaeB COMHUTEIbHOrO W 134 HeymauHoro
peayabTaTa Bl unagenshun B TEYEHHE NEPBOH MOJIOBHHLI
1920 r. ucnuTaTeabHHA HaA30p 6T npumened k 306 xeHuHHaM,
3ajepkaHHEIM 3a npoctatyumio. Hansop ator ocyuecrsasercsa
B 06ueH WIH crieuuaabHo-BpauebHoin dopme (B cayyae 3apa-
wenust). U3 obuwero uncna 195 Gulid nomBEprHyTH OGLIEMY
Han3opy, 82—spaueGroMy # 19 Bricnansl u3 ropoza. B bocrone
NONEYMTENbREI HAM30P K CHIIHMHAM, MPOTHB KOTOPHIX BO30Y:K-
JICHH [PEC]eNOBaHHMS B INPOCTYNKAX MPOTHB OOINECTBEHHOH
HPABCTBEHHOCTH, NPHMEHSETCS B CBA3H C YCJAOBHOH OTCPOYKOMH
Hakasanusa uad Oes Hee. B nepsoit dopme 3a nepebie 1IECTH
mecsineB 1920 r. on Gbu1 npHMeHeH K 56 KEHIMHAM, NPH 4HeM
15 u3 Hux 6GbIM BHOBB 3aJePXaHbl, HO OTCPOYEHHOE HAKA3AHHE
6BIIO MPUBEACHO B UCHOJHEHHE JHIIL OTHOCHTEAbHO O6-TH. Bo
BTOpPO# (opMe HAN30p HA3HAYAETCS MM B BHIE NOCTYNIEHHS
JEHWMHB B ONHO M3 TPYAOBHIX yOexuIl (3Ta HOpMA Gblia MpiH-
HaTa 70-ThIO KEHLIMHAMH), KOTOPOE, OAHAKO, HE UMEET MPHUHYAH-
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TEIBHOrO XapaKTepa, WAH B BUIE MOAYHHEHUS HAJA30py MONeyn-
TENBHUUE, PEry/spPHO HABEIUAIOUIEH XEHIHHY, KOHTPOIHPYOLLe
€€ MPUBLIYKY, 00pa3 JU3HH, pa3miedeHns W T. A. Takux cay-
yaeB Obin0 58. M3 o6urero udcna 228 KeHIMH, HAXOTUBIIMXCH
MOJL HAA30POM, 25 GBIIO OCYKACHH BHOBB, 65 HEPErynIaApHO BHi-
MOJHANY NpaBunia HAOMIONEHHA M OBIM NOABEPrHYTH AaTbHEll-
weMy Habawoaenuio, 120 ycnemHo OTOLIM MCOBITAHHE, OCTA/b-
HBIE [e/1a HEH3BECTHH WJIH elle HEe GBIM OKOHYEHH 1).

OTH JanHBe, HMEILMe HIIOCTPATHBHHIE XapakTep, CBH-
JETeNLCTBYIOT, YTO B PAAE CAyY4aeB MNOUGYHTEIBHHIH HAA30D B
CBA3KM C YC/IOBHBIM OCYXICHUEM SIBAACTCH XEHCTBUTENLHBIM Cpe-
CTBOM, MOTYUIUM YACPKATb MEHUHWHY OT NMOPOYHOiL, KHU3HH, NPH
YCJIOBHH, KOHEYHO, €C/IM OH B JOCTATOYHOH Mepe \Byaer HHIHM-
BHAYAaNU3HPOBAH H HALJEXALNE OPraHUu30BaH.

+ [To xenam 06 ankoroauame, N0 ,%nennm;ﬂ Awmepuxe
B 1917 r. 3ampeTHTENLHOrO 3aKOHA, CHEPEMANMCILIRATEILHOIO
HAN30pa TaKXe NPHHOCHAA 3aMeTHYIO! To/ab3y. TaK, B lITAaTe
Maccauyserc, cpexn Apyrux Juu, Bgiepuom 1901—I1 I. OBIIO
TIOJIBEPruyTo 310l Mepe 315 3aAepMAHHLIX 3a NyOJaudHOe NbAH-
CTBO; OTWETH NONEYHTENEH NOKABBIBAIT,\UTO 184 snHua ©3 Hux
H3BJICK/IH M3 3TOT0 HaN30pa/HECOMHEHHYIO, M0ab3y, a 102 coBcem
6pocuin nuts. B 1905 r. 3nech OHA NPOBexeH 3aKOH, mpe-
JAOCTABUBIIMA NOneuuseasM | \fipaBo OCBOBOXKIATH M3 ydYacT-
KOB /I, 3af€PAHHBIX 3a, NbAHCTBO. O KAXKIOM 3a1epKAHHOM,
HE NOJBEpPraBLIEMCH B Tey€HHe MPeAMIECTBYIOLIEro rojga 3ajgep-
JKAHHUIO 33 NLAHETBO, MOMHLMSA HAH CAMO 33AEPIKUBAEMOE JIHLO
H3BELIAIOT [UCbMEHHO MNONeYUTEeNsi C YKa3aHHEM MECTOXKHUTENb-
CTBa, 3aufiTH K 4HCAA /ML, HAXONAIIMXCH HA €r0 MWXIUBEHUM.
[ToneuuTens HemeaNeHHO npOBepsAET 5TH JAHHLIE H, €CHH MPH-
3HaeT TO COOTBETCTBEHHBIM, OCBOGOXM(ZAeT 3anepxansoro. Co-
GpAHHBIE, NaHHBlE IPEACTABIAIOTC CYyAbe, KOTODHI, He BHI3LIBAS
OGBUHACMOI0, HA OCHOBAHHH JOK/IAJA NONEUHTENs, MOXET npe-
JIOCTABUTh YCNOBHYIO OTCPOUKY HAKA3aHHA, MOPYYHB HAOIOZEHHE
MOMEYHTeNI0 33 JaJbHEAUWIMM [OBefeHHeM Jauia. B nepuon
1905—1911 r. r. u3 90—100 THIC. €XKEroaHO 3aIePKUBACMBIX 32
ObAHCTBO 36—38%/, GLITIO OCBOGOXCACHO MONCUHTEAAMH M OTXAHO
1o noneyuTeabHEI Ham3op. B 1911 r. apanoraysblit 3aKos b
npuHaT U B Hbio-Mopke. MeToabl oCymecTBICHHA Hax30pa mo
JenaM 00 aJKOromukax HeCcKOJbKO CBOEOGPasHB: HA PALy C
NOAHATHEM YBaXKeHUSl K Ce0e 31ech NPAKTUKYIOTCS MONeyuTeaAaIMH
H seuebHbie Mepel. OOBIYHO HAA30D ABASETCH KPATKOBPEMEHHBIM,
HO MpU YNOPHOH CKJOHHOCTH K BHHY OH YAJIMHAETCS H, HAKO-
HEL[, MOJET IPHBECTH K MOMEIUEHHIO JUIa B eyeGHOE 3aBemeHue.

') daunnie 3TH H3BAEYEHB! HAMM W3 CTEUNHAILHOTO 06CACI0BAHNA, MPOH3~
sejenHoro B 1920 r. amepskanckHM 6i0po coumanbHoll rurenn. OHH  Hanmeua-
TaHui B cOopuuke A study of specialized courts, dealing with sex delin-
quency®, 1—II1I. N- Y. 1921.



[To cemeiiHRIM nenaM yuacTue noneuuTeeit BBIPaXaeTCst
FIABHEIM  06pa3oM B MOHYXAEHUM OTHOB, OCTABHBIUMX CEMbio
6e3 noanepKKH, K JOCTABACHUIO GPOIICHHEIM HETAM Heo6X0IH-
MHX CPEACTB M3 CBOero 3apaborka. CemeiiHoe ne3epTupcTBO
NPH3HACTCA B GOJbUIMHCTBE IUTATOB HAKA3yeMBHIM MPOCTYIIKOM,
HO CyJpbsl OOBLIYHO OTCPOYMBAET NPUBENCHME HAKA3AHUSA B HC-
NOJHEHHE, TPENOCTaBAsAA OCYXAECHHOMY CBOGOIY I10J YCIAOBHEM
aKKYPAaTHOH BHIIIATH aJMMEHTOB. J[@Hbr¥ BHOCATCS B KAHIENs-

pHio Cyna, H ClnyXawpi Cyaa CJAGAMT 3a aKKYPAaTHOCTBIO HX MO-
CTYIVICHHS.

B ciyyae npexpaiewnss nocrynnemus B3HOCOB, MOMEYH-
TeJIb BEIACHACT NPHYMHBEI 3TOTO H, €C/IH 3TO BHI3BAHO HEOCHOBA-
TeNBHBIMU TOBONAMH, NPEAIaraeT CyAy BHOBbL BLI3BATH JHIO H,
B Clyuae HeoOXOAUMOCTH, NPUMEHHATb K HEMY HaKa3aHHe.

Ecnn ke npuunHoi0 TOMy CaymuT 60Jesus, GespaGotuua
OTLa, TO OH NMPHHAMACT MEPH K OKa3auKIO0 @My HEOOXOaUMOi
nomomu. [Ipu cemeitnoM cyne B YUukapd numeercr mane ocoboe
610po A NPUUCKAHWST PaBGOTHl TeMOTIAM, HA 06A3aHHOCTH KO-
TOPBIX JIEXHT CONCPIKAHHE JNETCH, C'KQTOPHIMH OHH/HE >XHBYT
BmMecTe. B aTom xe cyne, npugysacTHdynoneanteneli, paccmar-
PHBAWOTCA le/a 0 NOXHIUEHHH neTed no 2 JET OHHHM Cynpy-
rOM y JApYyrore, o6 3akenaoatagiy HeTel hpOoAUTENIMH, O BO3-
BPALUCHAN HX, JKECTQKOM C U o0pamennd 1 1. 4. Bo Bcex
cayyasax 3apaucii c OJbKO HAKa3aTb PONH-
TEJNIEH, CKOJIBKO M OTC IHUA M IIONMeYUTeNbHOrO
Haj3opa yctpa Te yca FOPEIE yrpoXalT 06J/aromno-
Ayunio peGenka B €pax TaKO#H Haj30p NMPHHOCHT
OPaKTHICEKYIONTIONB3Y, MOXHO CYyAMTh M3 TOFO, YTO, HAMOp., B
onHoM A0abk0 mrare Heio-Hopk B Ttewenue 1922 r. nomneuure-
AaMi [6b10 coGpano ‘Or otuwoB 2,572,322 nonmapa (okoJso 5
MM/ 30J1. pyGaeii) Ha ColepaHHe MOKMHYTHIX MMM CceMeii W
BHEODaUHLIX geTel. DTa CyMMa MOYTH LETMKOM BBIPAKAET CO-
Goi0 SKOHOMMIOEANA TOCYAApPCTBA, TAK KAK B NPOTHBHOM Cay-
yae ColepanHe STHX HeTedl MO/KHO Guio Gbl macTh Ha ny6-
JHYHBIE CPENCTBA. :

3aiaouast Ham 0630p aMEPUKAHCKON NPAKTHKH IONEYH-
TE&NBHOTO HAA30pa, MBI NOMKHBEI 3aMETHTh, YTO HH B OJAHO#H
CTpane He UMeeTCsl TaKOd OOraToi JUTEPaTypsl M TAKOTO IKH-
BOTO MHTEPECa K NPUMEHEHHWIO YCJAOBHOTO OCYXIEHHS B 3TOM
tdopme, kak 3mech. Mmeercs psanm o6uiects, crasaummx cebe
CrenUanbHOM 3a4a4yedl NMOMOIb JOMKHOCTHHIM 06CAe0BATENAM-
BOCIUTATENAM; BONPOCH 00 HCMHITATeNHHOM HAA30pe HE CXOAAT
C NporpamMm exerofHo CO3bBaeMbIX KoHbepeHuuihi u c'e3nos;

1) Bosee nonpo6Hoe paccMaTpeHHe NPAKTHKI CNENHAMIZUPOBAHHKX CY/IOR
B AMEpiKe cOAepKUTCH B MOell cTaThe _VC/IOBHOE OCYMIEHHE N TONCHHTE/b
Hellt Ha130p B Avepuxe” ,ypH. Mun, Octuumns. 1912 ku. 9 u 10, a TakKe
B Gpourope ,UTBETCTBEHHOCTh 33 OCTABACHHE CeMbH Ge3 cpeacis®. [1. 1916.
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MOBCIOY BENETCA TUIATEIbHAs CTATHCTHKA PE3yJAbTaTOB, AOCTH-
rAa€MBIX MPH OOMOIUM STOH MEpH, H MOYTH €XEroIHO BHOCATCS
HOBEIE H HOBHIE MONPAaBKH B MEHCTBYIOUIHE 3aKOHOAATENbCTBA C
HEAbI JYYLIEro MNPUCNOCO6/IeHust 3TOH Mephl K TpPeGOBaHMAM
WU3HH M K HOBHIM 3a/{adaMm CYIOB.

U3 napyrux crpaH, BOCTPHHABIINX YCJAOBHOE OCyM(IeHHE B
€ro amMepUKaHckoii (opmMe, Mbl OCTAHOBHMCS TOJIBKO HA AHT-
auv. Kak 660 yxe HaMH yxKasaHo, HMeHHO B AHMIHM Brep-
Bhi€é PAa3BHIACL MPaKTHKa OTCPOYKH BbIHECEHHs! NPHUrOBOpA.
AxroM 1879 r. npakTHka Obia ynopsiodeHa, MpUuyeM MHPOBBIM
CyAbAM GBIIO NPeaOCTABICHO MPABO OCBOGOXAATH OT HaKasa-
HHSI BHHOBHBLIX, HE BBIHOCS NMPHroBOpa, B Cayyae HX XOpOIUEro
nosenenns. B 9THX cayyasx oO6BHHAEMBIE OTAABAACA Ha TO-
pyku. B cayyae HOBOrO NMpecTymviensus NOpydyuTensCrBo KOoHbH-
CKOBA/JIOCh MJH B3BICKHBanoch. [lanbHelinie@ppaciuypesne npo-
M30WI0 N0 3aKoHy 1887 r., KOTOpHI NPENCCTABHM, CybAM He
TOABKO MNPUOCTAHABAHEATL NPOM3BOAETBO, HO H MOCTAHOBKY
npurosopa. [Ipumenenne ycnoBHOTO!OCYHIEHNS, ONHAKO, Orpa-
HHYHBA/JIOCh TECHBIM KPYroM nepBHuYHBIX, NPECTyNHHUKOB, a TAKKE
HECOBEPIICHHOJCTHHX, W JONYEKas0Cch TOALKO MNPH npecrynie-
HUAX, BAEKYINMX HaKasauus(He eSbilie 2 7Wer AuieHAs CBOOOILI.
Cpox HCOBTaHMA OCTaBaiACH, HEOnpeHe/eHHbIM, H TOABKO 6O-
nee MO3AHsAS NPAKTHKA YETaHOBHAA erg B HECKOJBKO MECAICH.

CoBpeMeHHaA NOCTAHOBKA YENOBHOIO OCYMIeHHS B AHIIHMU
NOKOMTCS HA ABYX, 3akoHax 1907 u 1914 rr. CymecTBO Mepbl
U3JI0XKeHO B.cT. 1 @axona 1907)r., xortopas raacut: ,Korxa Ka-
Koe-nu60 MU0 OGBHHAETCA NPEN CYAOM CyMMapHOrO MPOM3BOM-
CTBa (MMPOBBIM, NMOJMURHCKMM CyNbe0) B NPECTYM/IEHHH, MOXI-
BEIOMCTBEHHOM TAKOMY CYAy, H CyJX MPH3HAET BHHOBHOCTH JIO-
KAa3aHHOM, HO CKJIQHHTCH K MHEHHio, 4to Guuio OBl Hey106HO,
NPHHUMAANBO BHHMAHHE XapakTep, MPEALIECTBYOULYI0 MXH3Hb,
BO3pACT, 3M0POBBE WIH YMCTBEHHOE Pa3BMTHE OOBHHSEMOTO, HJIH
HE3HAYNTEIbHOCTh YYHHEHHOTO WM JAESHHS, WIH, HAKOHEN, CMAr-
yalolme O6CTOATENbCTEA Je1a, HAA0XHTh Ha Hero Kakoe-n10o
HAKA3aHME WIH HAKa3aHHE, He ABIAIOLIEecss HOMHHAJbHBIM, HIN
eC/IH Cy/L MPH3HAeT JKelaTeJabHBIM NOABEPrHyTh BHHOBHOIO HCIbI-
TAHHIO, TO OH MOXET, He BHIHOCS OCYXACHWS, NOCTAaHOBHTb: a)
0 TNpeKpalleHHM NpecaeoBaHus Win o6BHHeHHs Hau 6) 06
YCIOBHOM OTNYCKE BHHOBHOTO MOJ Py4aTeibCTBO, € NOPyuYHTe-
AAMH Win Ge3 HMX, XOpOILIero MNOBEAEHHA H SIBKM [O BHI3OBY
CyAa IS BLICAYIIAHUSI OCYKEHHSI H NPUTOBOpa B A1060€ BpeMms
B TEUEHHE MEepHOda He Bume 3 JeT, KakoW OyAer ykasaH H B
nocraHopaeHuH“. [I. 2 To#t ke CTaTbH [pPeAoCTaBJAET CYAy
NPaBO TAKOrO YCJIOBHOTO OTNYCKa (He NpexpalieHHst 06BHHEHH)
MO Je1aM MOACYAHHM CyAy NPHCSMHLIX H BIACKYUHM JVIATEIb-
HOe TIOpEMHOE 3akjaiodyenne.” YCnoBHas OTCPOYKA HE pacmpo-
cTpanfercss Ha O653aHHOCTb BO3BPATA YKPAJACHHHIX Bewei C€oO-
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CTBEHHHKY, HAa BO3HATPAX/IEHHE LHOTEPMEBLIEr0 M KOHPUCKALUIO
BELIECTBEHHBIX JIOKA3aTEJIBCTB.

[lpu aroit dopme ycnoBHOE oOCyxAeHHe ABAACTCA KAK Obi
OXHUM H3 BHIAOB MOTalICHAS BO3MOKHOCTH MOCTAHOBJGHHS MpPU-
roBopa. OCHOBaHHeM 11 NOTALICHAA NPUFOBODPA SBAAETCH yaue
HE MpOCTOH (aKT MPOTEUCHUA H3IBECTHOIO MEPUONA BPEMeHH, a
COG/IIOZIEHNE JHIOM B TEYCHHE ONPENEeNeHHOrD CPOKA MOCTAB-
JeHHBIX cynoM ycnosuit. Cyn npexne Bcero OTOMPAaeT OT OCYK-
ZICHHOTO Py4aTEIbCTBO B TOM, 4TO B TeYEHHE M3BECTHOTO CPOKA
OH GymeT NOAYHHATHCA HAGMIONEHUIO OMPEeAeNeHHOrO AHIA (mo-
MEYHTENs), HA3HAYEHHOFO CYNOM. 3dTeM CYABS MOKET BKIIOYHTD
B py4aTeAbCTBO ONHO H/IH HECKO/JBKO M3 CACHYIOLUX YCIOBHIl:
a) Bocnpewenue OGIIGHHS € BOPAMH MM MONQBPHTEIbHHMH
JIMIAMH H [OCRIIEHHS MOMO3PUTEALHLIMU JMLUAMH W\ NOCEIEeHHs
[OXO3PHUTRNIBHEIX MeCT, 0) BO3AepKaHHe OT MmoTpel
KHX HAMHTKOB, €CAM [PECTYIVIEHHE COCTOMIO.B MbAHCTBE HJIH
6bI10 BHI3BAHO ANKOFOMM3MOM M B) OGefifauue
TPynoBylo u3ub. OQnHako, Hanbueitiasa NMPaKTHKA | MOKa34ana,
YTO 3TOT MepPeyeHb ABJACTCH Y3KMM B, 4TO B CAMOM BAKOHE NO-
UTH HEBO3MOXHO YKa3aTb BCeX{YCA0BUH, COG.IONEHUE KOTOPHIX
B KaXA0M OTAEALHOM CJy4ag€ Obu1o Gbf akenatenbHeiM. B Buay
aToro saxon 1914 r. ynonHOMa$MBART yXe cyabio o6uM 06-
Pa30oM BHOCHTH B py4areibCTBO AONOAHMTANLHBIE YCJAOBHA ,OT-
HOCHTENbHO TpebbiBAHUT B ONPENENeHHOM MecTe, BO3MEPHAHHSA
OT KDEIKHX HAMHTKOB M OT) TaKMX NeHCTBHIL, KOTOpBIE CyJ, CO-
OTBETCTBEHHO C{OOCTOsITEILERBAMM

MAHHOTO JNe/a, NPU3HAeT He-
O6GXOAMMBIME IS BipenynpeEeHHs MOBTOPEHHUSA TOrO e CaMoro
W NDpyCHX HpecTymieHuiti“. BHHOCA yCAOBHY©O OTCPOuKy, Cyn
BBIAAET/OCY)ICHHOMY. HMCBMEHHOE H3BelIeHHe, COXepKalee B
NPOCTHX BBIPAMKEHMHX Y&10BHs1, KOTOPbIE TOT 063aH COG/IILAT.

e]

B TeueHue nepuoja HCNLITaHUA CyAy NPeNOCTABAAETCA BO BCA-
KOe BPeMS, N0 PeKOMEeHIANHUM MONEYNTe s, BHIOU3MEHATH yKa-
3aHHBIC M) TEJbHBIE YCJAOBHUSA, AONO/IHATH HX, COKPAILATH
H/IH yBeJaHY CPOK HCMHITAHUA (OAHAKO, B OGLIEM HA MEPHOX
He Go/ee 3 seT), NpuueM B TAKMX CIy4asiX YCAOBHO OCYXNIeH-
HBI IO/DKEH OBITH BBI3BAH B Cyd M NPENCTABACHHS CBOMX
OB SICHEHH . ,

3axon 1907 r. Bnepsbie BBeA B AHMIHM U JOMKHOCTHBIX
noneyuTesiei-nad/monarenedt (10 TOro 3TH (DYHKIHH BHIMONHSH-
JIHCH OpraHaMu MOJHIHH WIH CyAeGHLIMM MucCHOHepamu). [1pu
KaXJIOM Cyl1€ MHDOBBIMH CYIbAMH HA3H44YaeTCHd ONHO H/IH He-
CKOJNIBKO /ML 060ero mosa st OCYIECTBACHHA HCIBITATEABHOrO
HAA30pa, NpUYEM A/IA HECOBEPLIEHHOMETHHX 10 16 net MoryT GbiTh
HA3HAYeHHI OCOOBIE JHIA. DTH JAHLA COCTOAT MAM HA MOCTOAH-
HOM BO3HATPAMICHHA MM MNO/YYAOT BO3HATPAXACHHE 3a OT-
ACTBHBIC JIe/a M BO3MEIUEHHE MMOHECeHHBIX UMM pACXOA0B. Ma-
KCHMA/bHKIA PAa3Mep BO3HATPANCICHHS ONpeaensieTCd MeCTHHIMH
Bractamu. OB6A3aHHOCTH JO/UKHOCTHBIX MONeYHTenei-Habmoaa-




Teaeit GopMy/NMpPOBaHBL CAeAyOUMM 0OGPa3OM: OHU OO6SI3aHBI:
a) MoceulaTh JHL, HAXONAIMXCA NMOX HX HAJN30DPOM, Yepes Takue
pasyMHble [POMEXYTKH BPEMeHH, Kakue OyAyT yKa3aHhl B MOCTa-
HOB/IEHHUH 00 HCMBITAHHM WIH KAKHE SBATCH, 10 MHEHHIO Momne-
YUTENS, COOTBETCTBEHHLIMH, M BRICJAYIIMBATL OTUETH TAKHX JIMIY
6) HaGa04aTh 33 MCHOJHEHUEM YC/AOBHH pydaTenbcTBa CO CTO-
POHEI YCIOBHO OCYXJIEHHOrO; B) pPeryasipHo C0o6uIaTh Cyay O
MOBEJEHUM TAKOrO JIMIA; I) OKA3LIBATL COBET, MOMOIIb, MPOSAB-
J9Th JIPYXKECKOE OTHOLIEHHE K TAKOMY JHLY W, B CAy4ae He-
06X0IMMOCTH, NPHIATATH CTAPAHUSA K HAXOXCACHHUIO eMy [OIX0-
Isero 3auatus. 3axkon 1914 r. Hapsaay ¢ JMO/MKHOCTHBIMH I110-
MEUATENAMH, JAOMYCTHA K OCYUIECTBJASHHI0O TaKOrQ Haja3opa U
MpeACTaBuTeNIeH CNeLManbHEX OOLIeCTB, MOTYyMHAX OHTH CO3XaH-
HBIMKH A7 Takoit uend. Kaxpas rpynna aumi, kendiouwas opra-
HU30B4Tb OOLIECTBO 115 HAGMIONEHUS 33 YCAQBHO OCYM/ICHHBIMH,
MATPOHUPOBAHHE MX WM NPHUHATH HA ceOsABA0OTY,0 HECOBEpLICH-
HOJICTHUX PABOHAPYIUNTRASAX, MOXKET JIPeACTABUTE CBOH yCTaB
MHMHHCTPY, KOTOPHIH, NPU3HAB 3TOT JECTaB COOTBETCTBYIOIMM H
y6enuBIIMCh B TOM, 4TO CPEACTBA H EHOCOOH NeATeABHOCTH 06-
IIeCTBA JEMCTBUTENbHO 00eCneqHBaOT AOCTHMEHHE NOCTABAECH-
HBIX UM 3aJa4, MOXET BhlJafb OGIUECTBY yNOCTOBEpeHHe, C KO-
TOPBIM CBAI3aHHK M3BeCTHHIE MpaBa. Tak, W3 MuUC/Ia YJIEHOB TAKHX
OOUIECTB, MM M0 HX PEKOMEHAduMH, MOTYT OBITH HA3HAYAEMHI
NONeYUTEeNH Mo JAen1aM O yiMuax, \HemocTHriuux 21 ropga. 3arem
Takde O0OIIEeCTBA/MOryT MQAY4YATEHOCOOHA OT Ka3HaueHicTBa B
BO3MEUIEHHE MOHECEHHBIX MMM \PACXOL0B Ha OCHOBAHHSAX, KOTO-
puie OynyT BHIDAGOTAaHH MHHHCTEPCTBOM [0 COMMALICHHIO C
KA3HAYEHCTBOM. B OTAE/NBHHIX Caydasax A9 HeceHus O0O0A3aHHO-
CTeH 1M HAN30py MOTry® OHTH MPHBJAEKAEMHl H YACTHHIE JIMIA.

Pelrenue Bonpoca 06 oTMeHE OTCPOYKMA M Ha3HAYEHHH Ha-
Ka33aHUA BCELEN0 MPeIOCTaB/ICHO YCMOTPEHHIO cyna. Taxoe mno-
CTAHOBJAGHHME MOMET OuITb HM CHAENaHO BO BCAKMH MOMEHT 10
HCTEYEHHS CPOKA, NpHYeM, ecad Cyl, NOCTAaHOBHUBIUIMH 06 OT-
CPOYKe, He 3acCelaeT nouyemy-1160, TO BpeMEHHOE pacrnopsiKeHue
O 3a[epXMAaHHH JHIA HIH 06 OTOOPaHHH OT HEro MOPYYHTNb-
CTBA O sIBK€ B CyJl MOMXET OBITh CIEJaHO JI0OKM CyAOM CyM-
MapHOr0 MPOM3BOJACTBA.

[ToMumMo Ha3HAYeHHS HCOLITAHUSA, AHTIHACKUA Cya, MO 3a-
Koy 1907 r., MOXeT MOCTaHOB/IATH 00 ymiate JuioM ObBHHSE-
MbIM OMPENEJEHHOr0 BO3MEUIeHH 3a MNPHYUHEHHBLIA Bpex HIH
obuny (xo 100 py6.) 1 npuroBapuBaTh €ro K ymaare cyAaeGHbIX
H3IePIKEK, €CAM OH MNPHU3HAeT 3TO HeobxomumeM. Ecninm peus
UAET O HecopeplIeHHOMETHHX X0 16 JieT, TO CyI MOXET nocTa-
HOBUTB, 4TOOBI €r0 BO3HATPAXIACHHE MOTEPNEBLIEMY WIH CyAes-
HBIE M3JIePKKH OBIMH BHIIAYEHHI DOJUTENAMH HAH ONeKyHaMH
HECOBEPLISHHOJIETHErQ.

[paktiika npunana GOJAbIIYI0 ONPENENEeHHOCTh YKA3aHHAM
3akona. Tak, nyTeM UUPKYJASPHBIX YKA3aHUH MHUHUCTD PeKOMEeH-
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AYeT CydaM NPUAEPKHUBATHCSA TOH HAM RHOH MOJUTHKH B Xeire
YCI0BHOTO ocyxaenus. Hanpumep, B umpkyaspe or 3 okrabps
1912 r. ykasbiBaeTca, UTO NPENOCTABAEHHE 3TOM MEpHBI Leneco-
06pasHO JMWb B TeX Cay4asix, KOTAa NpecTymieHue COBEPIIEHO
JHAUOM, BEAIIHM IO TOrO NOPSAOHHYIO XH3Hb, B 0COOEHHOCTH,
HECOBEPIICHHONETHUM, UYTO HA3HAYEHHE YCJIOBHOFO OCYKIEHHS
B TPETHH H YETBEPTHIH PasHnl C/AEAyeT NPH3HATH He COOTBETCTBY-
IOUMM AyXy 3aKOHA M YTO OOLUHMM [1PABH/IOM IOJKHO SIBAATHCS
IIDHMEHEHHE STOH MEpPH JHIUb K TEM JMlUaM, KOTODHE CYIATCH
BNEPBLIC WK yi¢€ JOKA3aAu pa3 ero xopoulee nosexenue. [Ipak-
THKA yCTAHABIMBAET H MNPOAO/IKHTENBHOCTH Haxsopa. O6mUHO
OH Ha3HAYAETCH HA LIECTH MECAUEB Y JIHIWB B HCKAOYHTEABHBIX
Cly4aaX—Ha cpok Gonee roga. 3a caMmmle NocaexHHe roxsl Hal-
30p 3a YC/OBHO OCYXX/IEHHHIMH HECOBEPUIEHHOJIETHHMH COBEp-
1IeHHO 060co6men OT Hag30p4d 3a B3DOC/IBIMU J IOCTABMAEH HA 0OCO-
ObIX OCHOBaHUAX. ) -\
’
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YcnosHoe ocywneHHe g 3aKOHOIATENBETBAX KOHTHHEHTANLHOI
EBponbsi.

Jo CPaBHUTEALHO HENaBHEro BPEMEHH OONBIIHHCTBO JIKL, ITH-
CABIUMX H CHOPMBIUMX 00 yCJAOBHOM OCYXJIEHHH B €BPONEicKoil
NeYaTH U Y Hac, uMeAH B BuAy (OPMYy YCJAOBHOTO OCYMAECHHS,
KOTOpas CioAnAacs B Havane 90-x rogos Bo Ppanuuu u Benb-
PHH H [KOTOpas, MN@9TOMY, MNOJy4Yd1a B JIMTEPAType Ha3Banue
(panuyscro-Geabrulicxoit cucremsl. Jlo camoro nocneaHero Bpe-
MeHH 3Ta (popma Ge3pas3aenbHO roCNOACTBOBAAA HA KOHTHHEHTE
EBponnl. BBeAen#io yci10BHOTO OCY/KIEHHS B CBOE 3aKOHOMA-
TeAbCTBO Ppanlna 06513ana HACTORYMBEIM MPEIIOKEHHSIM CEHa-
Topa Bepamxe, yxe B 1884 r. BHeculero B CeHaT MepBHIi CBO
NPOEKT 1O 3TOMY MpEeAMeTy, HaBeAHHBIA 3HAKOMCTBOM C [1€PBOIO
NPAKTUKOH anradickux cynos. Ilocne poaroro u TepHucroro
NyTH B 3aKOHOHNATENBHBIX NanaTax 3TOT NpoekT B maprte 1891 r.
CTa/l 3aKOHOM, [OHBIHE, C HEGO/IBIIMMH H3MEHeHUSIMH, COXpa-
HAOWKM cBOi0 cuay Bo Ppanumu. benbrus crana Ha nyTeb 310# pe-
¢opmbl nozxe Ppanuun, B camom kouue 80-x rojos, 6aaronaps
NOYHHY JIBYX BHAHBIX GeAbIHACKAX KPHMHHAIHCTOB—IPOD.
A. llpunca u musucrpa rocruuun Jlexena. [Tocnepsuii Buec B
mapre 1888 r. cBoit npoexT 06 YC/HAOBHOM OCYMIEHHH, NOMYUHE-
KA CHy 3akona yxe 31 mas 1888 r., T. e. Ha Tpu roja pambine
yTBEpMACHHS (paHIy3cKOro 3akoHa. OH BASETCs, TakuM 06pa-
30M, MEpBBIM 3aKOHOM 06 YCHOBHOM OCY)XACHHH B KOHTHHEH-
TansHoi Erpone, )
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IOpunnueckne npeanoceHIKM A  BBEIEHHS YCAOBHOTO
OCYXX/JIEHHA B 3THX CTPaHax ObUIM CYLIECTBEHHO HHBIMHM, YEM TO
MBl BHAEJH B AMepuxke u B AHIJIHH.

3nece OTCYTCTBOBa/AM y CyAeH Teé LIMPOKHE MOJHOMOYHS
10 BLIHECGHHIO [IPHrOBOpA U OCBOOOXKJEHAHIO OT HAKA3AHMA, Ka-
KM€ MCKOHM OBLI/IM MPUCYINH AHIVIO-AMEPHUKAHCKUM cyabsaM. Kax-
JI0€ peLIEHHe CYAbH TIMATEABHO IIPeJyCMAaTPHBaJOCh H IHKTO-
BAJIOCh 3aKOHOM. Pa3paGoraHHuie yro/OBHBIE KOAEKCH YCTPAHAIH
BCAKYIO CBOOONY CyAbH B OUSHKE TAXECTH JeAHHA M YKa3hBaJu
€My TOYHBIE Pa3MepH TOr0 HAKA3aHHT, KOTOpPOE HO/MIKHO OHITE
NOCTAHOBAEHO B Kaxaom cayuae. [laxe o06CToATeNbLCTBA, NPt
KOTOPHIX CYA MOT JIaThb CHHCXOXAEHHE, TOYHO NEPEYHCAsIHCh B
sakone. C npyro#i CTOPOHEI, B STOT NEPHOJ TEOPHS yroJOBHOIO
npaBa eue HepasfeNbHO ONMpasach Ha YYEHHUs KJaCcCHUeCKOi
IIKOAL, TPe6GOoBaBIlei BO3Me3aus 3a Ka}N(10€ COBepHIeHHOe JIH-
LUOM MpeCTyIJeHue, U MBICAb 06 YC/IOBHOETH Hakd3aHHA C Tpy-
JOM yKJaIbiBaJach B cosnanuu cynei JECTecTBeHHO) MPH TaKHX
YCIOBUAX H camad HJed HOBOTO MHCIHTYTA MCHBITaAd CYLIECT-
BEHHBIE H3MEeHEHHd.

Otnpasdoil TOUKOH AJAS MAMLKATOPOB HOBLIX B3aKOHOB B
06eux CTpaHax ABUJIOCH BHHECEHHOE M3 MPaKTHKH yOex1eHHe o
Bpe/le KPATKOCPOMHOTO JHIIEHHs CBOGOAH. DTO HAKA3aHHEe, HE
OKa3biBasi HA YeNOBeKagMOYTH HEKAKOIrQ yCTPALINTEALHOrO BJIHS-
HUA, NPHHOCHT JULLE| €My \Bpel, BLIOHBAS €ro U3 KOJICH HOp-
MaJIbHON JKM3HH, HAK/JIAIbIBAS HA HErof TIOPEMHYIO NMeuaTh, COJu-
JKas €ro € 3aBCErAATasfAMHu THPbLMBI, JErKO BOB/JIEKAWUWIHMH HO-
BAYKA Ha IyTb HOBLIX NPECTyNJIeHHi. YCHIeHHE pelUAUBa
npexie HCera) o0‘ieHAeTCA UDE3MEpPHHIM 3/0ynoTpebaeHHem
KPaTKOCPOUHHIM JuiIeHuemM cBobGoxul. He ayumre oGerout aeno
U co mrpadoM, Tak) KaK GOJBIIMHCTBO PHUTOBOPEHHBIX K STOMY
HAKA3aHHI0 OKA3LIBAKOTCS HECNOCOGHBIMH YIVIATUTD €r0 M JOJIKHbL
NOABEPIrHYTLCA B3dMCH 5TOTQ JIMLIEHHIO CBOOOAB HA KpATKHE
CPOKH. Y CNOBHOE OCYXIEHHE SIBUTCS YMOOHHIM CYyppPOraTOM 3THX
HaKasanui. 31ece, no caoBam Bepamie, CoenHACTCH ,MHHHMYM
HAKA3yeMOCTH C MAaKCMMYMOM YCTPALUMTENbHOCTHY, TaKk Kak
yrposa 3J0M J71 Ye10BeKA YaCTO YYBCTBUTEJbHEE, YeM MNepeHe-
CEHHE CaMOT0 371a, H 4aCTO OHa OKa3biBaeT HAa ero Ncuxuky 60-
nee ray6oKoe M YYBCTBHTENBHOE BIMSIHHE.

C npyroii CTOPOHH, 3a BBe@HHE YCAOBHOTO OCYXACHHs
FOBODUAM M ApyrHe coobpawennsa. Bo Ppanuum AeHcTsoBan
YrOJMOBHEIH KOonexc, uananueii B 1810 r. B amoxy peaknun Ha-
noJeoHa (oH GHI1 3aMMCTBOBAH € HeOONBLUIWMU U3MEHEHHAMH U
Beasrueit B 1867 r.), ¢ CypOBHIMM CAHKIUAMH 32 CPaBHATENLHO
MaJIOBa)KHEIE MPECTYNJ/IeHUs], a IAaBHOE, MOYTH HE YYHTHIBABIUMii
MHIMBHAYAJAbHLIX OTTEHKOB BUHOBHOCTH aunad. O6‘eKTHBHAS TOYKA
3PEeHHI—OLEHKA JHIIL COJEAHHOr0, a He ocobeHHOCTeRIl Cys‘exTa
NPECTYN/eHus, NPHBOAKIA B pAne ciayuaeB K Kpaiuuemy dopma-
suamy roctuudd. [lo orHolueHHIO K JMHIaM, COBEPIIMBIUNM [1pe-
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CTYMACHHE BMEPBLIE, MOA BAUAHHEM C/IYyYaWHBIX OGCTOATENLCTB,
BPEMEHHOH CIa00CTH M/ JIEFKOMBIC/US, MPUXOIHAOCH IPUMEHSTD
Mopoio cypoBrie Hakasanua. Ecnu no neaam o Goaee cepbesHbix
NPECTYNJICHNAX HEKOTOPHIH BHIXOA Co3AaBaicA B (opme BO3-
MOXCHOCTH BBIHECEHHS OMPABNATENbHOINO BEPIMKTA MPUCTKHBIMHU,
TO CyAbl CPEJHErO, W HH3LIEr0 THNA—CYAL HCIPABHTEIBHOI
TTOMHIHKY U MHDOBEBIE CYJbH, ABIABLIHECT NPOECCHOHANBHBIMU
H 33aBHCHMbIMH CJAYXHTeNIIMH GYKBBI 3aKOH4, TAKOr0 BHIXONA B
CBO@M DACMOPSKEHHH HE HMEeNM. YCJIOBHOE OCYXIASHME NaBajo
YHOBHBIA MCXOJA MMEHHO A1 3THX CayuyaeB. O6‘aBAsAs JULIO BH-
HOBHHIM M NAXE HA3HAYAs €My HAKA3aHWe, CYAbS YXOBJAETBOD
TPeGOBAHMAM HEYMOAMMOrO 3aKOHA; YCAOBHO OCBQOOMIAS €ro
OT HAKA3aHMsl, OH M36aBIAa JHIO OT Gecuenbnord'?@oamesnm u
‘Cracasn ero ot pasBpallamolero BAHAHUS TIOPbMBL| B CBI3d C
STHM ISl MPUMCHEHHS YCAOBHONO OCYXICHKS BHIIBHIAIHCH Tpe-
GoBanusi 6e3yKOPH3HEHHOMH NPExHel XU3HH, OTCYICT]
JIBIX CYJIMMOCTRH, MOYTH YTO CAydaiiHm#Xapakrep [IPeerynieans
NPe3yMIius PaCcKasdHHA MOACYAHMOKO, Ma/J0Ba}(HOCTb COBEPILIEH-
HOTO MM MPECTYM/IEHHSA M Mp. y

« Ho B mecte ¢ TeM unHMuAATOPaM BAKOHA IPHXONAIOCH CHU-
TATBCA C rOCMOACTBOBABLIEH B HayKe H' WH3HH Teopueil BO3-
me3xus. Anrauiickas cicTeMa YCI0BHOLO OBy IeHHS, KOTOpas
TOTAa TOABKO H Ghinal UBBECTHA, ABASMICL HENMpPUEMASMOH Mo-
TOMY, 4TO OHA HEe( YCTAHABINBAJA /IR YCJIOBHO-OCYMIAEMOFO
HUKAKOr0 HaKa3dBWa M CyJHaa eMywB GyaylieM npocroe Buep-
KMBaHHE €ro BHHEL U3 cyae@%gt nporoxosoB. HyxHo 6bi10 co3-
HATh TAKYIOLCUCTEMY, NPH KOTOPO¥ HAKA3aHME ABASIOCH GBI 7151
BCEX OWW, 6u8KuM. DTOH HENH YAOBAETBOPHAA CHCTEMa
YCIOBHO¥ OTCPOYKH HE WpPHroBOpa, a Haka3anud. Cylabs BHOCHT
CBOfi r%;rosop 1 ONpeenseT HAKA3aHHE UPECTYNMHHKY, HO OHO
HE NPUROANTCA B HCHOIHEHHE, 4, 11010610 [laMOKIOBY Medy, BHCHT
HaJl €r0 FOMOBOM, FPO3s1 NPH NEPBOM JKe HOBOM MPeCTYIIeHHH 06PY-
IIMTBCA HA “BHHOBHOrO. 3JTa ,Teopust Jlamox/ioBa wmeya“ spKo
pacuBeueHnas xHBOH QaHTasuel poMaHua, Co3AaBaia HIIIO3HIO
0COObIX CTpanmaHu#, KOTOPLIMH OCYXIEHHH KAK 66l HCKymaer
CBOI0 BHHY. IIpy 3THX YC/MOBHMSIX OT HEr0 MOXHO OBIO U He
TpeGoBaTh kak Gbl BTOPHYHOIO OTOLITHS HAKA3aHUA B TOH (opme,
KOTOpasi YCTAHOBJAEHA 3aKOHOM MM npuroBopoM. CoenuHeHHOe
C Yrpo3oit yCI0BHOE OCYHIEHHE SBAAAOCH Obl TAKUM 06Pa3oM
JIOCTATOYHEIM HCKYIVIEHHEM 3a BHHY.

K sTomy nosamee npucoesuHnnoCk U yTHIMTAPHOR COOGPa-
JKEHHE O TOM, YTO JIMIO, HAXONACH [OJA Yrpo30d JIBOHHOrO Ha-
Ka3aHus (3a CTapoe ¥ 3a HOBOE MpecTynacHue), 6yaer ¢ Goab-
LIHM CTapaHdeM U30erathb MOBTOPEHHS NPECTYIVIEHHi, U TeMm ca-
MbIM DEUHIHB COKPATHUTCH.

TakoBbl GbIH OCHOBaHUS, OGECTEYABUINE yCHEX NepPBHIM
TIONBITKAM BBEJIEHHSI YCNOBHOTO OCYXIEHMS HAa KoHTdHenTe EB-
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ponsl. Ho BMecTe ¢ Tem 3TH OCHOBAHHS HAJNOXHUJIH CBOK pe3~
Kyl0 Meyatb ¥ Ha camyio GOpMy €ro OCyIUeCTBAEHHS B 3aKOHE.

[lo dpannyackomy 3axony 1891 r. ycrnoBHoe ocyx-
J€HHe JONYCTHMO NPH OCYXAEHHHU JUUA K IPOCTOMY TIOPEMHOMY
3akmouennio uan wrpady. Kpome npocroro THOpeMHOro 3aKaio-
YeHHA, MMONATAIOLIErocs 3a NPECTYIICHHS CPelHeH TAXKeCTH U 3a
CPaBHHTEALHO MAJOBAXKHBEIC AEAHHA, (PAHIy3CKOe MPaBO 3HAeT
HaKa3aHHs HCIIPABHTENBHBIM I0OMOM, KATOPKHBEIMH pa60TaMH, CChl-
KO, 3aK/JI0YEHHEM B KPEMOCTH, IIPH HAa3HAaYEHMH KOTOPHIX 3Ta
Mepa HenpumMeHuma. JTa Mepa MOXKET OHTh OpUMEHsieMa Jullb
K JMLAM, HE HMEIOILHM B NMPOULIOM OCYXIAEHHS K TIOPhME N0 yro-
J0BHOMY KoneKcy. CyA BHHOCHT OCYXIEHHOMY HAKA3AHHE, HO
0COOEIM MOTMBHDOBAHHLIM NMOCTAHOBJEHHEM OTCPOYMBAET NpuUBe-
Be/(eHHe ero B HCMOJAHEHHEe Ha CPOK B 5 Jet. [Ipn 310M oTcpouxa
HE PACNPOCTPAHACTCS HA YNAaTy CYAeOHBIX gagepmeg, BO3Melle-
HME BpeNa W YOMTKOB NOTEPNEBIUEMY H/Ma LONONHMIENLHEIE Ha-
xasanug. [1pi HeCOBepIeHHH UIIOM B F@MeHHe NTU/ACTHErO CPOKa
HOBOTO MNPECTYMJIeHHs, NPUroBOp NpPH3HAaeTcs Kak OBl HECOCTOSAB-
wmmes. Ocy)x/ieHue BhIYePKMBAERCs M3)CNPaBOK O CYAMMOCTH, C
KOTOPLIMH MOTYT 3HAaKOMHUTbCA HacTHee auiia. Ho nosoaures no
CBEIEHHA CyJa B Cayyae nocaefyiomx ogyxnenui. [Ipu cosep-
ILIEHUH HOBOFO MPECTYIJCHHA HiH OBLEeYroAOBHOIO NPOCTYNKa,
32 KOTOpOe /M0 OyAET \IPUTOBODPEHO K TIOPEMHOMY 3aKJaioue-
HHuI0 MM Goviee CTPOTOMY. HAKAZAHHIO,/ OTCPOYEHHOE HaKa3aHue
MPUBOAMTCA OGH3ATENBHO BIHCMOAHEHWE M HE NOI/IOUIAETCS TeM
HAKa3aHWEeM, KOTOPOe Ha3HAYERO 3a HOBOE HAapYLIEHHE 3aKOHA.
YCnoBHOE _OEyaKAeHHE 3aHOCHTCH B ' CIPAaBKH O CYHNHMOCTH H B
TEYeHHESBCEro MCNBHITATebHOTO CPOKAa AOCTYMHO A/ O3HAKOM-
JIeHHs fAKe YaCTHLIM Apuam. Jlnwe 3axonoM 1899 r. BBeneno
HEKOTOPOe OrpaHHYeHHe COOGLICHHS TaKHX CHOPAaBOK YaCTHBIM
JHIAM, €€1H YCMOBHO OCYXUEHHBIH OblI MPHUroBOPeH K HaKasa-
HHIO HE CBRIIIE MECAlld TIPEMHOIO 3aK/IQUeHHS.

Bennrniféknii 3akon 1888 r. HameuaeT BO3MOXHOCTH Mpe-
JAOCTaBJeHHS YCIOBHOTO OCYXIEHHUS eue B 6o/ee TEeCHBIX pam-
kax. OHO NpUMEHHMO JIHIIb K NepPBUYHBEIM NpPeCcTyNHHKaMm (Hesa-
BHCHMO OT TSDKECTH PaHEe YYHHEHHOrO MPEecTyMJIeHHd WIH Mpo-
CTyNKa) H IIPA TOM, €C/IH JHIO NPUFOBAPHBAETCS K TIOPEMHOMY
3aKJIIOYEHHIO HA CPOK He cBhilne 6 mecsaues. OTcpouka mnpeno-
LTABISIETCA MOTHBHDOBAHHKIM NOCTAHOBJAGHHEM CyAa HA CPOK HE
CBHILLIE § JeT CO JHA MOCTAHOBKH NpUroBopa. Bcsaxoe HoBoe
ocyxaenne Heu3OGexHo BJaeyeT 3a cOO0I0 NMPHUBEJEHHE OTCPOYEH-
HOIO HAaxa3aHWs B HcnoaHenue. JIMiub NO3AHEHIIHM 3aKOHOM
1895 r. sTa HeOOGXOAMMOCTH OrpaHHYeHa TOABKO COBeplieHHeM
HOBOIO [PECTYVIEHUS, BAEKYIIEro HaKa3aHWe YroJOBHOE HJH
ycnpasuTeasHoe (Ho He npocrynka). Hosoe naxasanue mnpucoe-
JAHHSAGTCA K OTCPOYEHHOMY NyTeM apU(METHYECKOIO C/0XEHHS.

Ppanko-6ensruiickas (opmMa yCI0BHOTO OCYMIEHHS, Orpa-
HHUMBAA MPUMCHEHHE ero JMilb cayuasMmu GoJee JerkHwmH, co-
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BEpUIEHHO He YYHUTHIBANMA B 3aKOHE CYG‘@KTHUBHBIX MPEXMOCHIIOK
atoi Mepul. UM cyasl M HaceneHue CMOTPeAM HA HEro, Kak Ha
$hopMy NpOCTOro CHUCXOXAGHHSI K MPECTYNHHUKY M, BBIHECA
YCNOBHOE OCY)XAEHHE, COBEpLIEHHO 3a6bIBaJM O HeM, pa3se
TOJNBKO HOBOE MpecTymJeHHEe He HAlNOMHHAA0 UM 06 3ToMm.
C 6onblIOH HEOXOTOH NPUNOMHHANACh TOCAA CTapas BHHA M
IIOpoW HAG/IJANOCh Jame TO, YTO, HEe KeJas [OABeprath
YCA0BHO-OCY3KIEHHOTO C/AMIIKOM TSXKKOMY HAKa3aHHI0 3a JBOH-
HYI0 BHHY, CYA Ha3Hayaja 3a HoBOe npecrymiesnune mrpad, ytobsi
H36eruyTb HeoGXOAHMOCTH MPUBENEHHUA B MCMOJHEHHE MPEXHEero
Hakasanus. He uMest B cBOeM pAacmopsiiEHHH CBCAEHHHA O Juy-
HOCTH OOBHHSIEMOr0o, CyJABbl NMPHUMEHSVIM YCIOBHOE OCy:KAeHue 6e3
pa3topa K JOAAM, 4Y4CTO COBEPIUEHHO He 3acilyHUBAIOUIAM
TAKOTO NOBEPHA, B PE3y/IbTaTe Yero 3Ta Mepa JAMCKPEeIUTHPOBA-
Nack. [IpaBdnbHOrO yuYeTa Pe3y/IbTaTOB YC/AOBHOTO, OCY/KACHHS
He BeJIOCh U HaceJeHue YCMAaTPHBA/IO B HEHBBIFOALY 4aCTO NPOCTO
B BHIE paCIIMPEHHs BO3MOXHOCTeH GeaHaxasanHOCTH. Heyaueu-
TEJBHO [0STOMY, YTO NOC/IEe MEPBBIX JET YB/AeUSHHSI HOBOH MepOH,
B MMEYaTH H Ha c‘e3J(ax CTa/JH Pa3IaBATBCA IPOMKHE r0JI0Ca, YKA3LI-
BalOlHE HA TO, UTO OHA MPUHOCHT BECHbMA MAJIO PeanbHOH MOJbL3EL.

B0 611 yroMaTeabHEM fOCTaHABAMBATECH HA U3/I0MEHUU
OTJeNbHBIX  eBPOMNEACKHX |BAKOHONATEJBCTB,  BOCHDPHHABILMX
(pauko-Genbruifickyio eucremy B 90-x romax XIX Beka u B
nepsuie roan XX ped. OTMETAM VIHLIL HEKOTOPHIE OPHTHHANBHBIE
9epTH OTAeNbHLIX 3aKOHOHMATANLCTIBS Bnepsnie Hopsemckuit
3aKOoH 006 yCa0BHOM ocyxmesud 1894 r. BBen pasnuueHue no-
BOJOB K OTMEHe YCGJOBHOro OCYWICHHS Ha 06A3aTesbHbE 15
cyna u ibaxyasratHBubie. OO6A3aTenbHOCTH OTMEHBI YCJIOBHOTO
OCyXIefiHs NpU3HAHA WIMIUb B CAy4adax COBepLIEHHS HOBOTO
YMBILIVIBHHOTO NPeeTynAeHHA, BACKYILIEro 3aKAI0YEHHE B TIOpbME
nnn Gojiee CTPOroe€ HAKa3aHHE, 4 TAKWKE B CAy4Hae OTKPHITHA B
NpoOLIIOM \, Iul[a  APYroro, eile He HAKA3aHHOTO MPeCTyMIeHHs
onpeaeneHHOI- ashkecTH. HopBexCkuil 3aKOH BOEPBbIE BLICTABH.
TAK)KE B KayeCTBe (aKy/AbTaTHBHOTO NPEANOIONEHHS MPH npe-
JNOCTABJEHHH YCJIOBHOTO OCYXICHUH, 0653aHHOCTh BO3HArPANCIE-
HUS MOTEPMEBLIEro, MPUYEM HEHCTOJNHEeHHe 3TOH OOS3aHHOCTH
NMPH3HAHO ObIO 06A3aTEAbHBIM NOBOJAOM K OTMEHE OTCPOUKH.
Bo Beex npounx cayvanx CyX CBOOOJHO MOMET PeIUaTh, JOMKHA
JM OTCPOYKA OBITh COXPaHend, WIM OHA MOANIexur orMede. He-
KOTOpHIE 3aK0HK (mopTyranabekuit 1893 r., 6onrapekuii 1904 1.) npu
COBepLIEeHHH ~HOBOTO [IpE,CTyrI."IB[lHﬁ H [OpH OTMEHe OTCPOYKH
NPeNHCHIBAIOT BMECTO CI0AKEHHS 000MX HaKa3aHHil JHIUb NPOCTOE
MOBHINEHHE HOBOTO HAKA3aHWA, KaK TO YCTAHABIHBAETCA ISt
cayyaes peuuauBa. Mrannsnckuit 3axon 1904 r., caemys Tomy
XKe Tuny, 0043bIBaeT CyJ NPU BHIHECEHUH YCAOBHOIO MPHrOBOpPA
HeJATh OCYMIEHHOMY CTPOroe BHYIICHHE; OH TaKke CTABHT
0643aTeAbHEIM YCIOBHEM MPH3HAHHS BHHHI MMOralleHHOH npejBa-
PUTEAbHOE BO3HArPaM(ACHUE NOTEPNEBLIEro 3a NPHYMHEHHBIH eMy
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Bpen. Hameyas nonycTMMOCTB YC/NOBHOTO OCYXIEHHUSI OYECHD
TECHO (MPM HAKA3aHHM 1O 6 MeCAUEeB TIOPEMHOr0 3aKMIYEHHSH),
MTANbAHCKHA 3aKOH HECKONBbKO MOBHILIAET 3TOT npexen s
HECOBEPIIEHHONETHUX a0 18 ser u jaaa mpecrapensix CBHILIE
70 ner. 3aKOH 3HAET TOMBKO OO6S3aTeNbHLIE MOBOALI K OTMeHe
OTCPOYKM, Ha3HAYAs OTCPOYKY Ha Cpok a0 5 ner. Mcmanckwuii
3akoH 1908 r. xapakTepeH BHECEHHEM B 3aKOH JOBOJBHO OOLIMD-
HOrO MepeuHsi NPEeCTyNIeHU, NP KOTOPHIX MPUMEHEHHE YCI0B-
HOTO OCYXIEHMA He J0mycKaercsi (COMPOTHUBJEHHE BJIACTAM,
pa3boi, MOMXKOT, AOMALIHAS KpPaxa, Kpa)xa M MOUICHHHYECTBO
Ha cymmy cBoimte 100 neser, mojmenxa H TOAJION, CAYHEOHBIE
NPECTyIIeHus); C APYyrofi CTOPOHH, OH YKA3bIBAET Psiji C/ydyacs,
KOr/la Ha3HAYCHHWE YCAOBHOTO OCYXKIEHHUS A/l CYAd 06s3aTeIbHO
(no rnpocs6e MOTEPNEBIIEr0 MPH YrOJMOBHO-YACTHHIX MPECTyIIe-
HHAX, NPH HECOBEPLICHHONETHEM Bo3pacte a0 15 ner, mpu Ha-
JIMUHOCTH OO6CTOATENBCTB, OJH3KHX K OFMANEHUIO \OTBETCTBEH-
HocTH). OTCpoYKa CoeAuHAETCA € OrpaHiuendeM BUIPABE MEHATH
CBOE MECTOXMTEeNbCTBO 03 pa3speuieHus cypa. 3aKoH 3HaeT
AuUb Cayyau 0053aTeNbHOH OTMEHH OTCPOYKH, B UHACIE KOTO-
pBHIX, HA PAAY C COBEPUIEHHEM HOBHIX IMPRCTYIVIEH UM, YKa3bIBACTCS
HesiIBKA B CyJ A/l BHICAYIIAHHWA HACTABAGHMH WJH NPHU nepemeHe
MECTOXHTEAbCTBA. [1poao/mKHTeABHOCTL OTEPOUKH OT 3 10 6 neT.

CouyBcTBHe, BHCKA3aHHOE B repMaHCKOH [PECCe M yYeHHIX
Kpyrax K YCJHOBHOMY ocydueHuio, yxe B 90-x rojpax IpuBeno
B ['epManuu Kk BBeJCHMIO YCJOBHOCTH B 06/1aCTh HA3HAYCHHS
HAKA3aHHS, HO 3ME€Ch BHIPAOOTANACH B OTHEABHBIX FOCYAAPCTBAX
CBO€0OPa3Hask, IPAKTHKA, MOAYYMBIUAS HA3BAHHE YCAOBHOTO M10-
MHJIOBAHMA 7). ¥ CIOBHOE NOMH/JIOBAHME CTa/N0 BBOMMTLCS MOYTH
OXHOBPEMEHHO B psA€) KPYNHBIX TepPMaHCKHX TOCYAapCTB C
1895 n. B atom romy ero npunsin Caxconus, [lpyccus, Ieccen,
a4 B TeYeHHe OGimakiIuxX 3—4 JeT OHO CTAN0 NPAKTHKOBATHCH
BO BCeX FOCYyNapeTBax M KHsikecTBax wumnepuu. o camoro
nocnefHero BPEMEHH YCAOBHOE MOMHJIOBAHHE HE Pery/InpOBaIoch
KAKMM-TA60 3aKOHONATENbHBIM 4KTOM, a OMpPeAeNsioCh [MyTeM
JAUWD aIMUHHCTPATHBHLIX HHPKYAapoB. [Ipumensemsie oTcpouka
M OCBOGOX/ICHUE OT HAKA3AHHA SBISVIHCH AKTAMH HHAWBHAYalb-
HOW MHJOCTH, HE OKAa3BIBABIUNMH CEPbE3HOr0 BJMSAHHS HA XOJ
NpaBoOCYyNUst H YNOPHO YCHAHBABLIKKACS peuuaususm. [loporo
YC/IOBHOE MOMH/IOBAHHE MPENOCTAB/ISIOCH M0 CAMBIM GIy4YaiHBIM
cooGpaxenuaM. B kouue 1902 r. Mexay COM03HLIMH NPaBHTENb-
CTBaMy, NDUMEHABIIHMU 3Ty Mepy, COCTOS/IOCh COTIAlICHME,
CO3/iaBlLIee ONpejieNeHHble, 60Mee ANM MEHee OJMHAKOBBIE YCJIO0-
BHsl Ha3HAyeHusi ee. I'aBHLIE OCHOBAHHA €ro COCTOS/MH B Cle-
AYIOLIEeM:

1
') O6 ycnosHOM noMwioBANMH CM. HALy paGoty ,[pnMenente ycaoBHOro
nomHaoBavud B lepmannn®, B wypH. Mun. [Oct. 1904, ku. 10, crp. 192—202.
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1) YenoBuag oTCPOYKA HAKA3aHHUS MNOKHA NPHAMEHATBCE
NPEeMMYILECTBEHHO K TAKHM OCYMICHHBIM, KOTOPHE KO BPEMEHH
COBEpIUEHHs] MMH MNpectynyieHuss He pocturax 18 ner; 2) no
OTHOLWIEHHI0 K JIMLAM, KOTOpPHE B HeJdBHEM MPOLLIOM OnaH
MPUrOBOPEHbl K HAKA3aHUIO JIHILEHHEM COGOAbl H yxe OTOBUIH
€ro MOJIHOCTBIO MJ/JAH OTHACTH, YC/AOBHAsA OTCPOYKA HAKA3aHUA
NOMKHA [PUMEHATHCH JHWE B 0COGHIX cayuasax; 3) BBICOKHIt
pasMep HA3HAYEHHOIO HAKA3aHHS JHIIEHHEM CBOGOIM HE JOMKEeH
M0 CYIIECTBY HCK/IIOYAaTh NPHUMEHEHHS YCJAOBHOH OTCPOYKHI
4) npu NpemoCTaBACHHM OTCPOYKM NOMKHO OHTh 3aTpeboBaHO
3aKaloueHHe NOJJIeXKAIIero CyJd; 5) CpPOK NpeAoCTaBJAeHHOM
OTCPOYKH HX [O/UKeH OhTb MEHee CPOKa NaBHOCTH, XOTs NpH
HAKA34HHAX, KOTODLIE NOKPBIBAIOTCH AABHOCTBIO JBYX JIET, OH
HE JIO/DKEH OHTh MeHee OJHOro rojia, NpH HAKa3aHHAX e norauiae-
MBIX 60/1€ee PONOIKHTENbHOH JaBHOCThIO—HE MEeHee ABYX JIET.

CaMBlif [OPANOK YCJAOBHOTO MOMH/IQBAHHS, NYCTAHOBIECHHBI
B [Ipyccun M B APYruX rocynapcrBax,IPUHSABIUHX €0 C Hecy-
LIECTBEHHBIMH JMIIb BapuauusiMyu, B¢OOuMX yeprax Takos. Ecamn
HECOBEPIUEHHONeTHH 10 18 sem, HE ), OTOHBAaBUIMA HAKA3AHHS
JHIIEHHEM CBOOOIBI, WAH IPYEO€ JIMLO, B, OTHOLUEHHH KOTOPOro
CyZIl NPH3HAET XENaTeNbHEIM (MDHMEHUTH Ty Mepy, [PHIOBapH-~
BAIOTCA K KPAaTKOCPOYHOMY| JMHIEHAIO) cBOGOALI (06BHUHO A
6 MecsleB), TO NOAJCHAMMN CYI MOMET NPUCOCNHHHTL K MPH-
roBopy oco0oe 3akAloucHHe O DKeNaTeTbHOCTH YCAOBHOH OT-
CPOYKH HAKA3aHHA C LeNbI0 obecneunts emy NoMHI0BaNHe, s
5TOrO CyJA 3aHOCHT, ero B OCQOBI CNHCOK TeX OCYXHEHHHX, O
NOMHJIOBAHHM, KOTOPBIX OH XOJ@PaWCTBYET, C ONMCaHHEM B OCO-
6om Gopmynsipe OammKakuux MOAPOOGHOCTEH ITAHHOTO cCayYas.
CnHCOK STOT B KOHIIE Kam[A0ro mecslla NMPenpoBOXKAAETCS Mpo-
Kypopy. 3emckoro €yna, KoTopuii, co6paB xONAaTaHCTBa, MNOCTY-
NUBUIME 'OT BCeX Cyjeil OKpyra 3a Mecsll, NEpechH/IaetT OOUIHH
CIMCOK, OXBATHIBAIONIHI BeCh CyAeOHBIA OKPYT, MHHHCTDY IOCTH~
uuy. Eciv OHREHTAeT HY)XXHBIM OTKJIOHHTD NPENIOKEHHE KaKoro-
au60 yyacTKOBOTO CyAd, TO AOJDKEH COCTABHTH O TOM MOTHBH-
poBaHHO 3asiBeHHEe. MHUHUCTD MOCTaHOB/SET O MPEROCTABICHHK
NPOCHMOA OTCPOYKM H 3aTeM BO3BPAlIAEeT CMUCOK OOpaTHO Npo-
Kypopy npu ydacTkoBom cyne. [locaenuuii H3Bemaer OCYyHIeH-
HEIX O TOM, 4TO OHH He NO/LKHBI OTORIBATH CBOEro HAKA3AHH
0 H3BECTHOro BpeMeHH (KOTOpoe He JOMKHO OHTh MeHbUIe
rona) U YTO €C/AM B TEUCHHE 3TOrO BpPeMeHH OHH OyayT BeCTH
ce6s XOpOwO, TO ,AMEeTCs B BUAY“ OCBOOGOAMTH HX OT HAKA-
3aHMs, WK TOJBEPrHYTh HaKasauuio 6onee msrkomy. Bmecre ¢
TeM Ha HHX BO3Jaraercsi 005i3aHHOCThH H3BELATb YYACTKOBOIO
CyABI0) O mNepeMeHe CBOEr0 MECTOXHTEJABLCTBA ,[M0Jl CTPaxoM
noTepH npeaocTaBaeHHON Jbrotel“. Ocoboro HabaozeHus 3a
TAKUM JIMLIOM HE YCTAHABIHBAETCS.

Ecad no cBejeHust Cyaa 3a BpeMsi NPeIloCTaBJIEHHOH OT-
CPOYKH JOXOIAT TAKHE OOCTOATENLCTBA, ,KOTOPHIE JE1a0T CO-



I e

OTBETCTBEHHBIM M MPaBUJIBHLIM B3fiTHE OGPATHO [PEeNOCTaB/JeH-
HOH JIbTOTHI, TO 00 3THX OCY)XIEHHBIX B TOM K& MOPSANKe, Kak
4 paHblle, AEJAI0TCH NPeACTABACHHS MHHHUCTPY, KOTOPHIH 06-
Cy)XJaeT BOMpOC 06 oTMeHe oTcpouku“. Ecau Takux Becreil He
MOJIy4aeTcsi ¥ BpeMs MPegoCTaBJAEHHON OTCPOUYKM [OYTH YrKe
NPOTEK/0, TO NOMJIEXAUHE BJAACTH JOIKHBI cobpaTh THATENb-
HbHIC CBEJEHHA O MOBENEHMH JHLA CO BpeMeHH ocyxieHus. Cse-
JIEHHsA 3TH CHCTEMATH3UDYIOTCS B TAKOM MOPSIIKE, UTOOHI MO0 HUM
JEerKO MOXHO OBLIO CYJIUTh O XapakTepe M IOBENSHMH JIHIA.
Ocoboro pacciefoBaHusi HE IIPOMCXOIMT, H IOTOMY CBeJeHHs
MOYy4YaIOTC He BCerjaa OT HaNeKHBIX M 3aCAY)XHBAIOUHX JOBe-
pust JIHIL, [To obiemy npaBuay, B HebOAblIMX OOLIMHAX AAs Ta-
KO OLEHKH MPHUBACKAIOTCA MECTHBIH MOJULICHCKHN YHHOBHHK,
CTapOCTa, WIEHH OOGLIMHHOIO YUPaBJICHHS, MECTHHI [acTop WM
YUMT2Ib, 2 B OCOGHX CAy4asX TAKME XO3dWH 10Ma Wik Pa6oTo-
naatens. B Gonee KpynmHHX LEHTPAX 3Ta. x«apaw KA [TOYTH
HCK/IIOUHTENBHO HAXOMMTCS B PyKaXd MOJHUMU. ‘Beau n3 Beex
CoGpaHHBIX JaHHBIX SBCTByeT, 4TQ| OCY)XAeHHbIf Bell cebs xo-
pOLIO H HE OCTAeTCS Ha STOT gueT HHKAKHX COMHEHMH, TO ae-
NeTCA JOKIAaA O NOMHJIOBAHHM OCYXIEHHOro, KOTOPBHIH NPOXO-
IAT TOT KE NyTh, KAK H MPEANO;eHne 06, OTCPOUKE HAKA3AHMS,
C TeM JMIOb DPa3auyueM, 9TOANDPEACTABAGHUS O NMOMU/IOBAHUY
MPOMCXONAT HE eXeMeCHuHO, a KaxAyio uernepTs roga. Ha
OCHOBAHUM TaKHX UPEACTaB/CHH MUHUCTD NPEACTABIAET TIaaBe
roCyAapcTBa AOKAAN O NOMWIOBaEMM: Pesosoumsi coobuiaercs
CyAy M OCY)XACHHBIM, KOTODHIE, B C/Iy4ae [OJOXHTEIbHOIO pe-
IIEHHST, OCBOOOMAANTCA OT HAKA3AHUSA.

TaKOB IIHHHBIA GIOPOKPATHYECKHH TIYTh YCIAOBHOTO MOMH-
J0OBaHHA. Yike B caMoM jHavase XX Bexka OH He BCTpedaa Co-
YYBCTBUSl Yy TePMAHCKHX KDHMHHAIHUCTOB, KOTOPBIE BHAGIH B
HeM MPORYKT HefgBepHus K cyay. Camoe yclioBHOE NMOMHIOBaHHE
NPenoCTABAMIOCH CPABHHTENBHO PEIKO B BHAY HE0O0XOAUMOCTH
A9 cyAa 3aTesTh MO0 AEJY NOJArYI0 MePendcKy C 3arnoiHeHHEM
pana Gopmyaapos. HakoHen, yroloBHO-NOJIMTHYECKOE 3HAUEHHE
3TOH MepH OBLLIO BecbMa CaAa6BIM, TAK KAK y OCYICHHBEIX HE
OHIIO YBEPEHHOCTH B CBOEM MpaBe Ha OCBOGUNKIAEHHE OT HAKa-
3aHust, 4 UMeJach TONBLKO OfHA Ha J € 2 A a Ha nomuioBaHue. I'lpo-
Kypatypa M MHHHCTP MOIVIM BCEerJd OCTAHOBHUTb NPEIVIOKEeHHe
CyIbH H BEPHYTh NPUrOBOP K HcnoniuerAlo. Hauunas c npoexra
yroaoBHoro koaexca 1909 r., lepmanus yxe OnpeneneHHo CKIo-
HH/IACh K KOHTHHEHTAJBHOH CHCTeME yCI0BHOro ocyxaenusa. Of-
HAKO, A0 CHX MOpP OHO Eele He OCYUIECTBJEHO B 3aKOHOAATe/b-
Hom nopaaxe. Hos6Gpeckas pesomouua 1918 r. BHecsna auub
He60AbIIHE H3MEHEHMsT B NMOPAAOK YCAOBHOTO ITOMHJIOBAHHS, CO-
XPaHHB B OCHOBHOM €ro B CHJIE (CM. LIMPKy/Adp MPYCCKOTO MH-
uucTpa foctuiuu ot 19 okrabpsa 1920 r. ¥ mupkynsp Gasap-
ckoro muHucrTpa ot 11 wioaa 1919 r.).
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YcnosHoe nomunoBanue B Gopme, GAH3KOH K repMaHCKOil,
B TEYEHHE KPATKOrO CPOKA4, N0 BBEACHHS YCAOBHOIO OCYXAEHHS,
npumensioce B Jlanuu (1900—1905) u Hrtanuu (1900—1904).
B nacrosiee BpeMst OHO COBEPIUEHHO HE MOMB3YETCH MOAePIH-
KOH OOLIECTBEHHOTO MHEHHA H HAYYHOMN JUTEPATYPH M 06pPEeyeHO
Ha CKOPOE HCYe3HOBEHHE.

[Tpumepro ¢ 1906—1908 r. r. B eBpomneiickoil autepatype
CTan MOABAATLCA PN TPYAOB, MOAPOCHO 3HAKOMHBIIHX €BPO-
MeHCKUX untateneil ¢ TemMH (OpPMAMH YCJIOBHOTO OCYMICHHS U
MOMEYNTENBHOT0 HAA30pa, KOTOPHIE HAUIIH CBOE pPA3BUTHE B
Amepuke 1). M3nanue aHrnuiCKOro 3akoHa 06 YCJAOBHOM OCYX-
nenun (probation of offenders act, 1907), wocuBuiero Ha cebe
TAKXKE€ CHIbHBIE C/IeIBl AMEPUKAHCKOrQ BJAHSHHS, YCUIHIO HHTe-
PeC K HOBHIM Te4yeHHdIM B 3TOH o6aactu. OHU HE QCTAMHCH 6e3
BIUAHHA Ha IOPUIAUYECKYI0 MBIC/Ib, H C 3TOFO. BPEMEHHM MEl Ha-
GnonaemM HEKOTOPHIH MOBOPOT BO B3MMIsgdx HA MOCTAHOBKY yC-
- IOBHOrO ocyxienns. I1paBna, 3TH HOBBIE B3rIAAL elle HE yc-
MEeAH TPOHHKHYTH B NEHCTBYIONIHE (3aKOHOAATENBCTBA) OTPANe-
HHEM HX CJAYXAT [MOKa TOAbKO JIPOEKTH YrOJOBHLIX! KOJEKCOB,
COCTaB/JICHHBbIE B OTIEJBHBIX CFPAHAX MMOCAE 3TOro nepHona. bosn-
LI0€ BJAWAHHE HA NMPU3HAHHE JOCTOHHCTB aMepPHKAHCKOH dopmb
OKasana H Pesosolus, [IPUHATAR nenerataMy 37 NPAaBHTENbCTB
Ha ‘MexyHapoaHOM MEHHTeHWHaPHOM KOHIpecce, 3aCenaBiueM B
1910 r. B Bawunarrene ), 9ta Pe30/1iQUHA II1ACHT:

»Pe3ynbTaThl YCIOBHOTO), OCYMRCHHUS SBATCH 6JArONpHAT-
HBIMH, €C/IH 3Ta Mepa GyneT MPHMEHATHCA C JO/DKHBIM BHHMA-
HHEM K 3allfiTe OOMIeCTBa, M0 OTHOILEHHIO K JHI@AM, OT KOTO-
PHIX MOXHO OXHJI4aTb MCMpaBiaeHuss 6e3 O0palleHHss K TIOpeM-
HOMY 3@K/IFOYEHHIO, M €ClIH NMPH 3TOM YCJIOBHO-OCYXIEHHHE 6y-
AYT MOCTaB/ICHH HA JOCTATOYHO MPOXO/DKHUTEABHBI NEPHOM MOJ
HAOMOGHME KOMIIETEHTHHIX JIOJUKHOCTHBIX JHIL.—Pe3yabTaThl
OTCPOYKH MPHroBOPa Ge3 NpHMeHeHHs MOINEYHTEALHOr0 HAaA30pa
(probation) MOFYT GbITL yCTAHOBAEHE C GOABILHMH TPYAHOCTIMH,
€cIH 3TO BOOGLIE BO3MOXHO.—)KenaTeNbHO BBECTH M paciuu-
PHTB 3aKOHOMATENBLCTBO OTHOCHTEABHO IOMEYHTEABHOrO HAJA30pa
M YCTAHOBUTb B KaXIOH CTPAHE LEHTDANbHBII OpPraH, HMei-
mui obuiee HAOGMIONEHHE 3a JAeATEJBHOCTBIO MONMEYHTeNeiH-Ha
Garoparenein.

1) Cpeau atoit auTepaTypm OTMETHM, Kax Gomee obcroATenbHpie paGoThi
A. Lenz Anglo-americanische Reformbevegung im Strafrecht 1906, § 19 ctp.
122—13r. Max Lederer Das Probationsystem in Nordamerica Zeitschrilt
Liszt'a B. 28 (1906) crp. 424 cn. ¥V Hac Gonee moapoGabie cBeaeHus O CHCTeMe
Maccayyserca 6ot cooGutensi II. [Ty ctopoeneBuM B ero kuare ,Hwuo-
CTpaHHBIE CHCTCMBI OCBOGOAMTENLHOrO HCMBTAdHA npectymHaxoB, 1905, crp. 23—
43 n 145—154.

?) Cm. moio kuHry ,Mewaynaponusie c'esfbi [0 BONPOCAM  YrOIOBHOIO
npasa 3a 10 ner (1905—1915) I. 1915.
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Haxoner, MHOTO COxeACTBOBAIO MOMY/ATPH3ALUH aMEPHKaH-
cKOil popMBEI~BBEZIEHHE B MPAKTHKY OCOGHIX CYAOB AJS HECOBEp-
LIEHHOJIETHUX B KA4yecTBe OCOBOH Mepsl MPUCMOTPA M HAA30pa
0COOBIX MOMEYHTeNeHd, 9T0 MO3BOJMWAQ HAGMI0IATH 3Ty Mepy B
JEHCTBHH H YYATHIBATB TE€ NOJIOXHTEJIBHBIE Pe3yIbTaThl, KOTOPHIE
OHA MPHHOCHT. ITa Mepa, MOX pPAa3/JHYHBIMH HA3BaHHAMH (pro-
bation, liberté surveillée, Schutzaufsicht) B macrosimee Bpems
NPHMEHACTCA CyIaMu A8 HECOBEPLUICHHOJIETHHX IMOYTH BO BCeX
crpaHax Erpomnsl.

B lllsefinapun, ABcTpuH, I'epmanuu, B mnpoekrax 1908—
1909 r. r., HAYHHAIOT yrKe BBIABHIATHCS Cy6‘@KTHBHHE NPeANOCKIIKH
3TOH Mephl, NpexocraBiaferca cyay OGoapmuii npocrop B ee
NpUMEHEHHH H, HAKOHel, BBOAOMUTCH, NpPaBa BecbMa | poOKO, M0-
[IEYHTR/IBHBIA HAN30P 32 YC/IOBHO-OCYXICHHLIMH.

Tax, npoexr obuwedenepaasHoro mwBefdapcKoro yro-
JIOBHOrO KOJeKca, onyGankoBannuii B 1908 Fiugpelyer, 4ToGH
CyH YYMTHIBAT ,MPEXKHION XM3Hb M XapaKTep OCYXHEHHOTO, MO-
THBBEl €r0 MPECTYM/IeHHd, 4 PaBHO H TOATeNLCTRA, HPH KOTO-
pPHX OHO GBIIO YYHHEHO“ W NPeLOCTABAAN 3Ty Mepy JAHIIL TO-
A4, ,eCAH OH NPHIET K YOEXKZEHHIO, IFQ JHL0 3TOH Mepoi Oy-
HeT YAEPKAHO OT COBEpPLIGHNA JaJAbACKIINX NPeCTYIeHuH .
Heo6xoauMoCTb BO3HArpax<ieHusl MOTepHeBLIero, KaKk Mpeano-
CHU/IKA YCIOBHOFO OCYKACHHS, NOMIGKHUT CBOGOAHON OuEHKe
cysa. OTcpoyka Ha3HAYARTES NMO YCMOTPEHMIO CyJa Ha CPOK OT
2 no 5 aer, npu _MeM, no abieMy,npaBuny, OCYXICHHHH cTa-
BUTCA NOJ, MOMNeSHTeNbHHNA HAX30p, €CIH TOALKO CyA HE MNpH-
3HAeT 3TOr0 HAA30pPa HEHY)XHBIM, B uuciae ycaoBHH OTCPOUKH
CYA MOKeT BHECTH TPeGOBAHMA H3YUHTh PEMeC]0, MPOXKHBATH B
ONpeaesiEHHOM MecTe, BO3AEpPHHUBATLCS OT CIHPTHHIX HAMMUTKOB,
BO3MECTHTh IMOTEPNEBLIEMY NpuuuHeHHs emy sped. 1o obiemy
[IPaBUIY, OTMEHA MPeIOCTABJAEHHOH OTCPOYKH 3aBHCHT OT YCMOT-
penusi Cyfia, ¥ TOJIBKO MPH YYHHEHHH YMBILIEHHOTO MPeCcTyIvie-
HHA ONpeIefeHHoN TAHKECTH 0HA CTAHOBUTCA 00A3aTennHOi. Eue
60o/1ee LUPOKHE MPABUJIA BHECEHBI B MPOEKT OTHOCUTEIBHO NPHUME-
HEHHSl YC/IOBHOTO OCYMIEHHA K HecOBepuleHHOJeTHuM ot 14—I18
ner. Kpome toro crneuuanbHas ¢GopMa yCJAOBHOIO OCYKIEHHA B
CBfI3H C MPHCYX/JIEHHEM K pPaGOTHOMY J0MYy, NPOEKTHPOBAIaCh
1A JIML, OCYXJAAeMblX 3a Npas3jHolIaTaHHe,

W3 noBeHIuuX, H3ZAHHBIX YKe MOC/Te BOHHHE, NPOEKTOB 00
YCJAOBHOM OCYXC(IEHHH MBI OCTAHOBHMCS JIMIIb HECKOJIbKO MOJ-
po6Hee Ha UTAJbSHCKOM W TePMAHCKOM, Kak 060see OTYETIHBO
OTPAa3MBIIMX HOBHIE BESHHUS B 3TOM BOMpPOCE.

UtanbaHCcKuil TNPOEKT YroMIOBHOTO KOIeKca, Bulpaborau-
et B 1921 r. xomuccuelt moxa npeacenarensbcTBoM . Peppu,
BBOAUT ABe (OPMBI Cyne6HOro OCBOGOKIAEHMS OT HAKA3aHMA:
cyae6GHOe NpoLeHUe u yclIoBHOe ocyxaeHue. Cyne6Hoe mnpoure-
HHe MOeT ObITh NPeNoCTaRAAeMO TOABKO JHLAM, COBEpPIIHB-
LWIHM MPeCTyNICHHe B NEPBHIN Pa3 U CYyAAUIMMCA TOALKO 32 OJIHO
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NpecTynjeHye, yYHHEHHOE MPU CTEYEHHH HCKIIUHTEABHBIX 06-
CTOATENbLCTB, YKA3LIBAKOIUHX HA MEHLIUYI) ONACHOCTh JIHLA. HAK
B TeX C/Ay4Yasx, KOrja MPecTylvIeHHE CPABHUTENBHO MaJ0BaXKHO
H BJEYeT MO 3aKOHY CAHKIMH HHXKE MPOCTOH H30MSUMH U CTPO-
rOrQ 3aK/I0YeHHs. YCI0BHOE OCYXICHUE NPHMEHSIeTCs TaM, [Ae
UMEeTCA MO KpaiHed Mepe oAHO 0O0CTOATEIbCTBO, YKA3bIBAK-
Llee HAa MEeHBIIYI0 OMacHOCTb Jauna. [Ipumedesne ero uckio-
YAETCS NPH HANWYHOCTH MPEXUIECTBYIOLIHMX OCYXICHHl, XOTH Ol
MOrallieHHbIX AMHHCTHEH WM pPeaGHIMTalHell OJHAKO JHUIUb Onpe-
J@NeHHON TswecTH (MOBACKUINX, N0 KpaHelh Mepe, NPOCTYI0 WM
crporyio uaonamuio). OHO MOXET GHITH NPHUMEHEHO JHIIb OJHO-
KPaTHO (Kpome c/ly4aeB MpefiuecTBYIOIEro NPHCYHAEHUst K yC-
JIOBHOMY HAKa3aHMI0 3a npoctynkd). OHO AONYCTHMO B omo-
IIEHUH CMeAYIOMMX CAHKUMH: a) s B3POCILIX OOGLUIMX npec
HHKOB: WTpPada, BHICHJIKH, CCHUIKH, npnnynmenbmﬂx pador
HIM TIPOCTOH M30/AUMH HAa CPOK He CBbuned2.aet; G) a1 no-
JIMTHKO-COLMANLHBIX NPECTYNHUKOB: BLICEVIKH 3aRpaHHIy, npo-
CTOTO 3aTOYEHMHA MM CTPOTOro 3aTOUEHHS HAa CpPOK  He Gosee
5 Jser; B) A48 HECOBEPIIEHHOJETHHUX! UPH OTHAYE MO NOMeuu-
TeNbHbI HA/30p, NpPH NOMEleHHH B npodeccuonanbHyio HIH
HCNPABUTEABHYIO IIKOAY, TPYAOBOH IOM MJH 3eMJIeAEIbYECKYIO
KOJIOHHIO; T) B OTHOUICHHM MAONOAHATE/NBHEIX CAHKUWA B BuIe
BPEMEHHOr0 JIHIIEHHS NpaBa ' 3aBaTHI  peMecaoM M npodec-
cHeil mau oTnpaBiaeHHs OBGIISCEBEHHBIX | JO/KHOCTEH. Bo Bcex
cayyasx Cya JO/DKEH Yueers CICNeHb OMacHOCTH JIMUA, PYKO-
BOACTBYSICh TSDKECTHIO U BHAOM COBEPIIEHHOIO [MPECTYIJIEHH,
MOTHBAMH M JIHUHBIMH OCOGEHHOCTAMHM [PECTYMHUKA.

YcaoBHas, OTCPOYKAa NpPegoCTABISETCH HA CPOK OT 5 1O
10 aer. AIlpeocTapasisi, ee, CyA MOXET OTOOPATh OT OCYXKIEH-
HOTO 3a7I0r MJIH NOPYYATENLCTBO B ACHEMHOH dopme, rapantu-
pyiouiee, uro AMI0|He COBEPUIMT HOBOrO OOILIEyroJOBHOrO mMpe-
CTYIVIEHUWSl, WIH HE HAPYLWHMT OCOOBIX BO3JIOMEHHBIX HAa HEro
obsi3aHHOCTRH. TakuMH OCOOGBIMM OOSI3aHHOCTSIMH, KOTOPHIE CyI
HaNaraet B COOTBETCTBHHM C HHIMBHAYAJAbHBIMH CEMEHHBIMH H
COIHAJILHLIMH OCOOEHHOCTAMM OCYXIEHHOr0, SABJISIOTCA: 0653aH-
HOCTb IIOCTOAHHO MPe6bBATE B ONPENENEHHOM MeCTe, 3alper
HOYHBIX OTIYYEK K3 JOMa, BO3JEPKAHHE OT OOIIEHMS C JIOJBMH
IOPOYHOH pEenyTallMH, BO3AEPHAHHE OT MOCEIUIeHHA MHTEHHBIX
3aBefeHHHt M BoOOILE 06513aHHOCTH, XapaKTepPH3YIOLHE XOponiee
nosegeHye. [ToCTOSTHHBIM yC/IOBHEM [PENOCTABACHHSI OTCPOYKH
SIBASIETCS. HEOOXOAMMOCTE BO3MELIEHHS B HA3HAYCHHBIH CYIOM
CpPOK Bpeja, MPHYHHEHHOrO MOTEpneBIIEMY, M0 KpahHEH Mepe B
YacTH, YCTAHOBJIEHHOH B MPHTOBOPE.

[Ipa nagnexauiem MOBENEHHH YCIOBHO OCYXIEHHOrO B Te-
yeHHe HA3HA4YeHHOTO CyJOM CPOKAa HAKA33aHHE He NOJUVIEXHMT [pH-
BeJleHni0 B HcnoaHeHne. OHO NPHBOIUTCA B HCHNOJHEHHE, €CaH
OCY)XJEHHBIH B TEYEHWEe MCMHITATeNBHOr0 MEPHOJA COBEPLIMT
JPYyroe NpecTylvieHHe, €C/Id OH He BHIMOJHMUT 00S3aHHOCTH BO3-
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MEIUEHHSI BPENa MOTepneBUIeMy M/IH HECKOJbKO pa3 Oyxer 3a-
MEYEH B HapyMIEHHH JPYrux O0O0A3aHHOCTEH, BO3JONEHHBEIX HA
HEro MPHUroBOPOM 00 YC/IOBHOM OCYIKIEHHH.

XapaxkrepHoit OCOGEHHOCTBIO M3JOXKEHHOTQ IIPOeKTa fB-
AFETCH TO, YTO B KAUeCTBE OCHOBHOIO KPUTEPHS, MPHHUMAEMOro
BO BHHMaHHE Cy/OM, OH BBHIJIBUFAeT ONACHOCTb Juud. Jlonyckas
YCOBHO® OCY)XINEHHE NPH MPEeCTYIeHH:AX, BACKYUMX AOBOMBHO
BBHICOKUE CaHKIWH, MPOEKT, OJHAKO, NOAYEPKHUBAET NEePBUUYHKIN
XapakTep NPeCcTYNVIeHHs, KPOME MPEAIeCTBYIOUUX MEIKUX Cy-
Aumocreit. Jlasee, npoekT BHOCHT Psili AONONHUTENBHHX YCIO-
BUil, KOTOPHIE MOTYT GhITh HA3HAYEHBI CYAOM JMIY HA BPEMS
MCMHITAHUA, MPECACAYIOIHX NeAb NPeayNpexIeHHsd MOBTOPHEX
npecTynyeHni. B 3TOM OCOGEHHO CKA3BIBACTCH BIHAHME aMEpU-
KaHCKO# popmbl. Hakonen, on ycraHaBIWBaeT BecbMa IIMTENb-
HBIE CPOKH CAMOTO HCHBITAHHSA.

[IpoeKT repMaHCKOT O yronoBdOrG yiaokesus 1919 r.
BBOJUT B IePMAaHCKOE MPABO YCIOBHOE OCYACICHHE HA CMeHy
CYyLIECTBOBABUIErO PaHbIL® YCI0BHOMO\IOMHIOBAHUA. Y CA0BHOE
OCY)(IeHHE 31eCh MPOEKTHPYETCA BO (PPaHIy3CKO-GeNbrHiACKoil
¢opme, ¢ HeKOTOPHIMH, BNPOYEM, CyIIECTBEHHHMH BHIOH3MEHE-
HUAMH. OHO MOXeT GbiTh NPENOETABAEHO TONLKO TeM OCYXICH-
HBIM, KOTODHIE 10 CBOMM, JHYHBIM OTHOIIEHMSIM M [O OOGCTOSI-
TE/BCTBAM Je/]a 3aCIysKMBaIOT OCO00ro| BHUMAHHA M ONPABIH-
BAIOT HAAEMLY HA IO, YTO OHM BHpens OGynyT BecTH celsi Xo-
powo naxke 06e3@MCNONHCHHA HAX HUMH Hakasauus. [Ipm npe-
JOCTABJIEHHA YCAOBHOIO OCYXHN@HHS CyH MHOMKEH TNPHHATH BO
BHHMAaHHE, HACKO/BKO) NOACYAMMBIH NMPHIOXKHA YCHIHA K 3aria-
JEHYIO BPeNa, BO3HHUKINEro BC/IENCTBHE ero npecrymienus. Ilo
o0uiemMy NpaBury YCIOBHOE OCYXIEHHE HE AO/DKHO OHTh mpe-
JOCTABAAECMO TOMY \OCYXIEHHOMY, KOTODHIl yxe OTOHBan BHY-
TPH CTPaHB HaKa3ahue JMIUeHHEM CBOOOAH HA CPOK Gosee
IIECTH MECALEB 3d THKKOE WM NMPOCTOE MpecTymiende (HO He

NPOCTYMOK).

YCn0BHO MOXET OHITH OTCPOYMBAEMO HAKA3AHHME JHINEHHEM
CBOGOIH B TIOPbME MJHM KPenocTd (HO HE B KATOPXHOI TIOPbMe),
a TAKOKE JIMIUEHHE CBOGO/B, HA3HAYEHHOE B3aMEH HEyI/IayeH-
Horo wrpada. OTCpouynWBast 3TO HAKAa3aHHE, CYA ONpEAeaseT
MEPHOJ MCNHTaHUA Ha Bpema oTf 2 X0 5 ner. Ecaum ator nepuon
HA3HAYEH HA BpeMA MEHee MSTH JIeT, TO CYAY MNpeoCTaBIseTcs
B JanbHeiduIeM, CMOTPA MO OGCTOATENLCTBAM, YAJIMHUTL €ro J0
nstu ger. Cyn MOXeT TaiKe MOCTAHOBHTH O TOM, YTOOH yc-
JIOBHO OCYXIEHHHH HAa BpeMsl WCHLITAHHA HAXOIWICA MOJX [I0-
NeYUTETLHEIM HAA30POM HJIH BO3JIOHTH HA HEro o00A3aHHOCTE
BHIMTOJHCHAA ONpeAeNeHHHX 00s3anHOCTed. (Xapakrep mocaen-
HUX B 3aKOHE HE onpejenen). STH MONOAHUTENbHLIE YCAOBHS
CyX MOXET BHOCMTB H B MOCJEIyIOLee Bpems, BO BpeMsl Tede-
HHSl HCIBITATENBHOIO CPOKa.
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O6um 06pasoM CyAy NpPenocTaBASAeTCS NMPAaBO OTMEHHTH
OTCPOYKY B C/Ay4ae AYpPHOro MOBEJEHUsI YCAOBHO OCYXIAEHHOTO.
B cayuae cosepuieHust JMIOM HOBOrO NPECTYIIEHUS B TEYEHHE
HCMEITATEILHOTO CPOKA, CyAy NPeaoCTaBafercs HeCKOJABKO BO3-
MOXHOCTEH: 1) OH MOXET NOCTAHOBUTH O MPHBENEHMU YCJIOBHO
OTCPOYEHHOr0 HAKA3AHUA B UCMOJHEHHE; 2) OH MOMKEeT OCTABUTH
B CH/Ie MOCTAHOBJ/IEHHYIO OTCPOYKY, OXHAKO, JHMIUb B TOM CJay-
yae, €c/M 3a HOBOE MPEeCTYIJ/IeHWe HM He HAa3HAUYCHO HaKa3aHue
JMIUEHHEM CBOGONKI, 4 €CAM MM HA3HAYEHO HaKa3aHue JHLie-
Huem cBOGOAH, TO JIMIWIB B TeX C/Ay4YadX, KOrAa CyJA NPH3HAET
uenecooﬁpaanum M K 5TOMY BTOPOMY CIy4dio MPHMEHHUTH YC/I0B-
HO@ OCYXJIEHHE; 3) OH MOXeT YIJIMHHTD CPOK MCMLITAHUA B Npeae-
nax 5 jer; 4) HaKOHel, OH MOXeT MpPeXOCTABHTH ﬁEmeHHe BOII-
poca O MPHBENEHHM YCJIOBHO OTCPOYEHHOTO HAKA3AHMA B UCMOM-
HEeHHe Cyay, BEIHeclI1eMy nepsBuii npurosop. ko oxommm—m Cpoka
UCMBITAHHS CyX AO/DKEH MOCTAHOBHTh orlpéﬁ'éirelygg pesyabTa-
Tax ero. [1pn ycnemHoM OTOBITHH HCHLITAHHUSA, CYIL ‘Wocranosusier
06 OKOHYATENBHOM OCBOGOMCICHMH JHNA OT HAKASAHHS, NPH He-
YCHRLIHOM OTGBITHH — O NPHBEAGHUU HAKA3aHNA B MCMOJHEHHE.

[TocranoBnenus repMaHcKOFO npoekTa OT/IHYAIOTCH OT APY-
FHX KOHTHHEHTA/NbHBIX 3aKOHOAATEALCTB B, BHIFOJHYIO CTOPOHY
NpeX/ie BCEro TeM, YTO OHM | BBOMAT, MPaBRa, B Buae Qaxyiab-
TATUBHOH MEpHI, Homﬁulmpoaaﬂﬁe YCIOBHOTO OCY:XAeHHH C norne-
YHTENLHBIM HA/30DQM 1 AAi0T BO3MOXHOCTb CYNAy HHIMBHLYA-
JU3HPOBATHL YCAQBHA HCIBITAHUS - 'O He OrpaHMYMBAIOT BO3-
MOJKHOCTH NMPUME@HEHHS 3STOA Wepbl TOJbKO NEPBHYHLIMH Npe-
CTYNHUKAMH_HU_NOMYEKAOT €e MpPHMEHeHHE B JOBOJBHO LIMPO-
KuX npeaénax. tHo HaubGosee OPUrHHAIBHOA YEPTOH FepMaHCKOrO
NPOEKTd SABJIAETCA LIHPOKas CBOGOMAA, NpPeNocTaBaAsemMast Cyny B
BOMPOCE O TOM, CAEAYeT /i NPHBECTH YCJIOBHO OTCPOYEHHOE Ha-
KA3aHUA B HCMIOMHGHHE. 31ech 3aKOHOJATENb AAeT BO3MOXHOCTE
Cyny BCAYeCKH M3@eraTh MCMNOJHEHHA OTCPOYCHHOI'O HAKA3AHHS,
€cnd Cyn SH[eyHE YTpATH/ HAJEXALl Ha BO3MOXHOCTB MCHpPAB-
JEHUs1 JMIa Ha CBOOOAE: YAJIHHEHHEM CPOKa HCIBITAHUSA, BK/IIO-
UEHHEM B YCJOBHS MCMNHTAHWS HOBHIX 0O0fA3aHHOCTEH, npenoc-
CTaBJIEHHEM 3TOrO BOMNpOca CBOOGOAHOMY YCMOTPEHHIO Cyaa, Mo-
CTaHOBHBILETO NEPBHIH NPHUIOBOP.

Popmanuam GpaHKo-6eabIHACKONR CUCTEMBl MOCTENEHHO H3-
JKUBAETCA B HOBBIX NPOEKTAX, MNOABJSIOIIMXCA 3a TNOCIeIHUE
roasl. Coxpanssi KOHTHHEHTaJAbHYIO (GOPMY YCIOBHOH OTCPOYKH
HAKa3aHud, a He [PUroBOPa, OHH B OOPHCOBKE YCAOBHHA OT-
CPOYKH M pAaCIIMpPEHHH NpaB CyAa INPH ONpeJIeneHHHd BONMPOCa
0 11e/71ec000Pa3HOCTH [PUMEHEHHA OTCPOYEHHOrO HAKA3aHUS BCE
foaee u Gomee nNpUOMHKAIOTCI K aMEPHKAHCKOH CHCTeMe, Mo-
KOfALeHCA Ha xoBepHu K cyny. Ho BmecTe ¢ Tem B HHX, Jaie
N0 CPAaBHEHHI0O C AMEPHKAHCKOH CHCTEMOH, pe3ue BBISIBJIAIOTCA
CyG‘eKTHBHEIE NMPEANOCHIKH YCAOBHOTO OCYXIEHHS M, B4aCTHO-
CTH, HCCACNOBAHHE CTEMeHH OMACHOCTH JAHYHOCTH.




rJiABA IL

YcaoBHOe OcywienHe B AOPeBONHOUHOHHOI PoccHH.

Hu opma mepa, NpoAMKTOBAHHASI HOBHIMH TEYEHHSIMH B
06/1aCTH YroJOBHO! MOAHTHKH, HE MOAb30BaJach y HAC JO pe-
BOJIOLAM TAKUMH LIMPOKMMH CHMNATHAMH HAYYHBIX M OOILIeCT-
BEHHBIX KDPYIOB, KaK YCIOBHOE OCYX/IEHHE, H BCE K€ BCJAEJICTBHE
YMOPHOTO UPOTHBOJEHCTBHSI €H PeaKiMOHHBX KPYIOB, OHA HE
MOTJIAa OCYLIECTBHTbCA B H3HH. McTOpHS MONMBITOK| BBEAGHHS y
HAC YC/IOBHOTO OCYXIEHHS CIYXCHT SAPKOH mwocr&auﬂeﬁ TOMH
TPYAHOCTH, C KOTOPO# OO COMPSMEHO B JOPEBOMOLHOHHOM
PoccuH MPOBENEHHe B JKH3Hb Mep, JIPU3HABABIIMXES | CKOIBKO
HubyAb nepeaoBBIMY.

Bonpoc 06 ycnoBHOM OCYHSHHH BO3HHK y Ha€ B Hayane
90-x ron0B MPOLLIOro BeéKa, KOrja MnojJ BAUAHHEM H3NAHHHX BO
(DpaHuua 1 benbrud 3aKoHOB U COMYBCTBEHHOTO OOGCYXACHUS ee
Ha c‘eanax Memnyﬂapoguor@ Cotoaa KpuMuHanucros, oHa crana
ocobenno nonyaspHoi Hay3amage. Yxe B 1892 r. BepHHIi Mo-
CIeI0BATENb KAACCHUECKOW IIKOMbl, ABTOPATETHBIH KpPHMHHAJIHCT
H. C. TarauneBgB cBoux ,JlekuwsX 1o yronoBHOMY npaBy*,
JOMKEH OB C/A@RaTb YCTYMRY I3TOMY TEYEHHIO, INPEIIONKHB
NPOEKT BBEAEHMS ¥ HAC YCIOBHOrO noMuaoBaHusS B Qopme,
6/1M3KO JHAanoMHHABIIGH, MO3/Hee BHIPAGOTAHHYIO TePMAHCKYIO
cucTemy. 3acayra__nepBoi Cepbe3HOi MOCTaHOBKH BOmpoca o
HEAATSIBHOCTH BBGACHHS Y HAC YCAOBHONO OCYX(ICHHS NpPHHAJ-
JIRKHT KABAHCKOMY) npocbeccopy A. A. TTHOHTKOBCKOMY, KOTOPHIii
B 1894 rOMy, M3AdN OGCTOATENBHYIO KHUTY .06 YCJIOBHOM OCYX-
JeHNH, B KOTOPOH OhIM MCNGAL30BAHBl HOBEHIHE 3aKOHBI, H3-
JlaHHBIE K TOMY BpeMeHM Ha 3anafe, ¥ npemjaoxen OblT paspa-
OOTaHHBI INPOEKT BBEACHHSI YC/IOBHOFO OCYX(IEHHA Y HAC B
¢panko-Genbruiickoi ¢opme. B 1897 r. B [lerepOyprckom 1opu-
JAMYECKOM OOGINECTBE BBICTYMHA € JOKJAJ0M MO 3TOMY BOMpPOCY
C. K. I'orenb, 1 B NPHHATON MO JOKJAJy Pe30JAIOLMH HOPHAH-
yeckoe 0OLIeCTBO BHICKA3a/l0Ch B NOJAb3y BO3MOXKHOCTH U KeJa-
TEIbHOCTH BBEJIEHHS Y HAC 3TOr0 MWHCTHTYTA.

O6pasosaBiiasca B 1898 r. Pycckasa I'pynma Coro3a Kpu-
MHHAJIMCTOB CHeNana BONPOC 06 YCAOBHOM OCYXAEHHH OJHUM
13 GOeBHIX BONPOCOB cBoed mnporpammel. OH OxHMBIEHHO Ae6a-
THPOBAJICST HA MepBOM U BTopoM c‘e3ne rpynnsl B 1899 u 1901-r.,
HA KOTOPHIX, HECMOTPSI Ha AaBTOPHUTETHbIE BO3paXKeHHA Npod.
JI. TleTpaxuuxoro, NOAaBASIOLIUM OOJbLUIMHCTBOM OBIIA TMPH3-
HAHA MOJHAas BO3MOMXHOCTb BBEIEHHA 3TOA Mepn y Hac. B
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1905 r., B ¢BA3M C BBIPAGOTAHHBIM TOrAA NEPBHIM I[IPOEKTOM
YC/IOBHOTO OCYMXI@HHSA, AOKAAAbl 00 YCAOBHOM OCYMIEHHH GBRIN
nocTaB/iedsl B nporpammy Kuesckoro c‘eaga rpynnel, u rpynna
BHOBb BLICKA234J4aCh O HEOOXOZUMOCTH CKOpeHLIero BBeZeHHA
5TOH MEpPH B Hallle 3aKOHOMATeNLCTBO.

PenaxkinnonHas KOMHCCHS, BBEIPA6ATHBABIIAA [IPOEKT Yro-
JIOBHOTO Y/OXEHHA, B camoM KkoHue 90-x romos ,He Hamaa
MOKa BO3MOXHBIM BK/IIOYHTH N10,J00HO€ MOCTAHOBIECHHE B TIPOEKT*,
TaK KaK ,ero BBEJCHHE MPEeANOoJaraeT CyLECTBOBAHHE CAHMOIKOM
60AbLIOTO NOBEPHS K CyHeGHBIM OpPraHaM M NPH TOM HE TOABKO
CO CTOPOHBI FOCYAAPCTBA, HO M CO CTOPOHBI HApoaa M NOTep-
nesuero“. OueBHZHO HA TaKOe JOBepHE K MPEXHHM CYAbAM,
COCTABHTENH MPOEKTA YrOJOBHOTO Y/IOMEHMS HE PaCUHTHIBAJIH.
Cneayer, OmHAKO, YKa3aTh, uto Korxa B 1904 r. mo\mounny Ko-
MHCCHH [0 pa3apaboTKe MEPOUPHATH, BBI3LIBACMBIXW H3XAHHEM
HOBOTO YTOJIOBHOTO Y/OXEHHS, GbUi BPAOOTAMRAPEABAPHTEL-
HBEIT MPOEKT 3aKOHA 00 YC/IOBHOM OCYMNCHHH, MY
6bl B BHAE - NPOGHOro 1apa ¥ pagoCAaHHbiii Ha 34K
CyneGHBIX PAOOTHHKOB H IOPHIMMECKHX) OGUIECTB, TO HONYINIACEH
JIOBOJIbHO BHYIIWTEAbHAs AeMOHACTPALHA TOrO COYYBCTBHA, KOTO-
pHIM MO/ML3YETCA B 3TOH CPENE yeaAoBHO®, ocyxwenue. Bce 11
cynebnbix nanaT u 86 OKpYIKHBIX CYNOB, MIOCTABHBIIMX CBOM
OT3BIBbI, €HHOTIACHO BBICKASAMNCH B
HO€ GOJBIIMHCTBO HPENCTABUTANRH [POK'
KypoOpoB naiat 4 57 u3 63, NpOKyPoOPOB OKPYMHBIX CYIOB),
MOYTH BCE C‘e3ABl MHUPOBHIX Cyfell (59), Bce 11 BOEHHO OKPYK-
HBIX CYIOB_k.OATH IOPHIHYECKHX OOLIECTB, COBETH! MPHCSKHBIX
noBepeHHBIX [1eTepOypra H MOCKBH €AMHOLYMIHO TPHBETCTBO-
Ba/M MpBICAH 00 H3XAHUMNTAKOTO 3dKOHA, XOTS OTHENbHBIE Mpei-
MOJIOXEHHSA NPOEKTA H BEI3BAJH CEPLE3HYI) KPHUTHKY.

Brnosue nouaTHo, noaTomy, uTO npH cosmanuu locynmap-
CTBEHHOH 'ﬂymu ﬁﬁaame.ﬂbcmo, B JIMLIE MHHHUCTPA [OCTHITHH
L ernoBuTOBAJEMOCICIINIO MPOABATL CBOH JaHOepanu3M BHece-
HHEM B Iymy npoekra 00 ycaoBHOM ocyxaenud. Ho B 1 aymy
€r0 He ychnenu BHECTH, 2-9 IyMa He ycneaa HM 3aHAThCA, a
3-bsl MPOCMOTpENa W MPHHAJNA €r0 C PAJOM CBOMX IIONPaBOK B
3acemanuu ot 2 nexaGps 1909 r. mocne Gosaee uem ABYXJETHEro
MapuHoBanuA B komuccuu. Ho wa 3rtoT pa3 onmosuumio npo-
aBun I'ocynapcreeunnii CoBeT, KOTOPHIH B 3acefaHud OT 7 am-
peast 1910 r. BbIcKa3ancs NMPOTHB AYMCKOTO NPOEKTa, MOXOPOHHB
J0 CaMOH PEeBOJIIOLMH BCE AaNbHEeHUINe MONBITKH BBEIEHHA 3TOH
mepsl y nac. Komuccna I'oc. cosera, peKOMeHI0BaBIIAg OTKIO-
HEeHHE 3TOr0 MPOEeKTa, ONMPaNach B CBOWX OTPHULATENbHBIX Mpes-
JIOXEHHSIX HA JAOBOJILHO JIOGONBITHHIE cooOpaxenua. Owna cuH-
Tajnd IVIaBHBIM NPeNATCTBHEM OTCYTCTBHE NPaBH/ILHO MOCTABJIEH-
HOH y Hac YroJOBHOM CTaTHCTHKH (!).

Kpome Toro, ccoinasice Ha npexcrosutyio pedopMy BOJOCT-
HOFO H MHPOBOIO CyZAa, OHAa YyKa3uiBana, YTO NPHUHATHE ee
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BO3MOXHO OyAeT JIMIWIb MOCAE OCYMECTBACHUS 3TOH pedopMH,
Koraa Oyner oGecrneueHa ,BO3MOXKHOCTb NMPUMEHEHHSI €€ K CeJb-
CKOMY HaCe/eHHI0, KOTOPOE N0 CBOEMy HPaBCTBEHHOMY YPOBHIQ,
HECOMHEHHO, MO CPA4BHEHHIO C TFOPOACKHM H (aGpUyHKM Hace-
€HKEM, npescraBaseT Go/iee 61aronpUATHLIE A1 3TOTO YCAOBHA.

Coo6pasxenust, BuABHraBmueca B [oc. AyMe B [0Jb3Y
BBC/JICHHS y HAC yYC/IOBHOTO OCYXJIEHMS, Jydllle BCEro MOryT
ObITb HITIOCTPUPOBAHBl LMTATAMH M3 CBOAHOTO HOkaaga M. C.
AlkeMOBa, BHICTYNABUIEr0 B JAyMe NOKAALUAKOM 110 3TOMY
BOMPOCY.

»O01an yrposa 3aKOHa—yKa3mlBad JOKIaNYUK— OGPAILEeH-
Hasg KO BCeM rpa)kiaHaM, YacTo AaXce He BCeM WM .BMOJHE H3-
BECTHAfl, 3aMEHSETCs 3AeCh CNElHATLHOK YrpOo30H B OTHOIIEHUH
AaHHOrO JIMLA, H 3TA yrpo3a OKa3HBAETCs], HECOMHEHHO, rOpasio
Gosiee ROCTYNHOI MOHMMAHUIO, GOJEe HyBCTBUTEABHOW, JleHCTBH-
TeJbHO, €CIH BOOGINE, KAK [0KA3kIBaeT (O/mkKaiuee  nayueHne
MPECTYTHAKOB, UX ObITA, HPDABOB M BO83PeHHil, OMHUOOYHO BH-
AETb B NMPECTyNHHKE YeN0BEKa, B3BQMIMBAIOLIEr0 Mepes cosep-
LICHAEM [PeCTYNVICHHS, MOJOGHO KYIMLY, HJIH NPOMBUIIEHHAKY,
BCE BHIFOJbI M HEBBIFOALI 33aJyManHOro NpeAlpHATHA, OCTaHAB-
JIHBAOLUETOCS HA TSKECTH MA3BAHHOrO B, yroJOBHOM KOIEKCE
HAKA3aHUSI U BHIrQAax OT 3aflyMAHHOTO, NPECTYIVICHHS, TO eIe
Go/ee HENPABHALHO OXHEATH FAKOTO MPEIBAPHTELHOIO pacyera
OT JIHIA, BNEepBbe COBEPUIMBINEFO NPECTYIICHUE, MOXET OHThb
BOBCE He 3HAIUWEr0 yrpoxaueiiemy Kaps, 4el10BeKa, COBEp-
WAMOEro MpecTyeHHe M0 JEFKOMBICIHIO, B BHAY CAOXKHBIIMXCS
00CTOATENBCTB 110 HEAOCTATKY | BhiepxannocTd. M BOT HOBas
ME€pa 3acF@BAsieT JIMNO, MTPOM3BECTH TOT pPAacCyeT, KOTOPBIA OHO
AO/KHO{ 610 GBI MPOUBBECTH A0 COBEPLICHHs NPECTYI/IEHUS, 1
06111y10, OGpaIIeHHyl0 KQ*BCEMY HACEJIEHHIO YrpPO3y YroJI0BHOTO
YAOXMEHMs] 3aMeHsieT JHUHOH Yrposoil emy caMomMy—B Cayyae
COBEPLICHHAA HOBOFQ NPECTYNJCHHA OTOBITH HAKA3aHHE M 3a Ha-
crosuee Mefnue;TyT HE NPHHATb B Pacyer 3TOH yrpo3sl, Ko-
HEUHO, He/Ab3d, H, KaK MOKA3LIBAIOT CTATHCTHYECKHE NAHHBIE, OHA,
AEHCTBUTE/IbHO, B MONABASIONIEM GOMBIIMHCTBE C/IyYaeB, U NpH-
HHMAeTCsd BO BHHMAaHHe JIHMLIOM, KOGMY OTCPOYEHO HaxasaHue. B
TO BpeMs KaK [0 JaHHLIM, HANPHMEP, AHIVIHACKON TIOPeMHOMH
CTATHCTHKH, 10 30°/, BNepBHe OCYXAEHHHIX BO3BPAIATCA B
B MIEPBLIA JK€ FOA MO OCBOGOMUIEHHH O6P4aTHO B TIOPbMY, 3
YMCIA YCJAOBHO OCYXKIEHHBIX BHOBb COBEpIIAET NpecTylJeHHe B
Aurmuun He Gosee 8%, a B Beabruu n ®panumuu menee 49/,
Takum 06pasom mosydaerTcsi COKPALUEHHE, SBHOE COKPALICHHE
YMCAa JIHL, BHOAJAIOIMX B MPECTYNVIEHHE, NPUOAH3UTENBLHO HA
220/, 1 Gonee*. )

YKa3aB 34aTéM HAa HEOCHOBATEABHOCTHL OMNACEHMIT OTHOCH-
TILHO MOAPLIBA PEMPECCHH, HAa HEYAOBAETBOPHTENBHOCTb MO-
CTAaHOBKM TIOPEMHOrO fena M Ha 3J0ynorpebiaeHHe, HaGa0AAB-
ineecs, Kak Ha 3anane, TaKk H y HAC, KPATKOCPOYHBIMM [IPHIO-
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BOpaMH, NOKAAAYMK O6GpAaTH/I BHUMAHHE HA TO, 4TO (DAKTHYECKH
Yy HAac yCJIOBHOE OCYXIEHHUE Yie HaBHO NpPUMEHAeTcs 6e3 CaHK-
UM 3aKOHOAATENs:

»Y HAC YiKe NPUMEHSIOT YCJIOBHOE OCYXAEHUE B CyHax,
TZe y4yacTByeT OOLICCTBEHHBIA 3JIEMEHT, XOTs, KOHEYHO, B He-
COBEPUICHHOMH, HEIOCTATOYHO onpexexauBmieiicss ¢opme, ¢ momy-
IUEHHEM HM3BECTHOr0 HAapylueHusi NeHCTBYIOUIMX 34aKOHOB. Tak
OTHOCHT@/NBbHO NMPUMEHEHHS YCIOBHOIO OCYXIEHHMA B BOJAOCTHOM
Cyle MMEITCH OOWIMPHBIE MATEpPHAJH B TPYNAX KOMHCCHH Ce-
Haropa JlioGoumuckoro (r. Il); U3 psga pewenuit, npuBexeH-
HBIX B 3TOM TOME TPYAOB, YCMATPHUBAETCH, YTO BOJOCTHOM CyI,
B OCOGEHHOCTH B IIe1aX YACTHO-YFOMOBHHIX, JENAeT BHYUICHHE C
yrpo30i, B Cly4yae MOBTOPeHHs, MBOHHOIO HAKAJAHMSA, WIHM e
TPEOYeT MOANHMCKH M NMUCbMEHHOTO NOPYy4YUTENLCTBA 33 BHHOB-
Horo. HTo Kacaercs 1O BTOPOTO BHAA YY44aCTHS OOWIECTBEHHOrO
9/IEMEHTA B NIPABOCYJAMH, T. €. CyXa NPUCAKHER 3aceAaTenei, To,
KaK H3BECTHO H3 CyAeOHOH XPOHHKH, STOT CYA &m«o npe-
BbIIIAJ, 10 H3BECTHOM CTeNeHd, MPHEBOCHHYIO €My | BJ4cTb;, B
Cay4asx ONpAaBHAHHA MOACYIHMMOro, HPHUCSLKHBIE TYT JKe, He pac-
XO[SICb M3 3a4bl 3aCelaHusi, AAAIH NMOUCYIMMOMY CTDPOTOE BHY-
IIEHHE, Yrpoxas emy, 4To BAE/My4ae NOBTOPEHMHA, OHHM, KAK MeCT-
HHI€ JIFOJH, OIH3KO 3HAIOUIHE KUSHB MECTHRIX )KUTe/lei, 0COGeHHO
CTPOro € HHM pacrnpaBdATCs H, KAK CBUAETE/IBCTBYIOT IPHCYTCTBO-
BaBIIHE [PH TaKuX BCPDAMKTAX ¥ BHYMICHUAX JHL@A NPOKYpOp-
CKOr0 Hal(30pa, BHYUICHWE M yrpo3a HPOU3BOASAT MNOTPSACAIONIEe
BlEYATJIEHHE HA' ONPABAAHHOFQ, a TO 0OCTOATENBCTBO, YTO MPH-
CAUKHBIE 3aCeaTEAH, MPUMEHSAIOR, B TaKo# (opme ycaoBHOe ocy-
KACHHE TOABKO K JHUAM, BriepBble COBEPIIHBILINAM MPECTYIIEHHE,
OTHOCHZ@/BHO KOTODBIX HX OBIBLIME XO035i€Bd JAIOT XOPOILIMii
OT3bIB M BBIDA)XXAIQT CORAACHE B3ATb HX OOPaTHO Ha CaAYXOY,
ofecneduBaeT H MOJHBIA YCHeX B NPUMEHEHWH TOH Meph“.

XoFa npoekr, npuHATHH Foc. aymoit B 1909 r.,umeer HbiHe
YACTO HUCTOPHYECKOe 3HAYEHHE, OHAKO, HeGe3HHTEepPecHhM Gyaer
B CXAaTHIX 4YEPTAX M3/IOXHTHL €ro comepikanue. Mel npuBenem Ty
€ro pemaKuuio, KoTopasi 6bi1a npemioeda Komuccuedr Jlymsl,
OrOBOPHB HEKOTODHIE M3MEHEHHs, BHECeHHBIE B MJIeHyMe.

[IpoeKt 06 yCIOBHOM OCyM/AeHMH MPEACTABAAN COGOI0 10-
BOJILHO Pa3paGoTaHHBIA 3aKOHONATENBHBIA AaKT, COCTOABLIMII U3
17 crarteii, noApOGHO YKA3BIBAIOWMX MOPSAOK MPUMEHEHHS STO
MepBL. YCAOBHOE OCY}JeHHe BBOAWIOCH B (OPME MOracHTeNb-
HOH OTCPOYKM HAK43aHHs, BHIHECEHHOFO CYAOM, MpH YCAOBHH
HECOBEPIUEHHA YCJIOBHO OCYXXIEHHBIM HOBBIX MPECTYILICHHH B
TEYCHHE ONpele/NeHHoro cpoka. OHO MOIJIO GHTH NPHUMEHEHO B
CAy4ae MPHCYMXIEHHS JIMIA K JACHEXHOH MEHe HWJAH B3BICKAHUIO
He csbiue 500 py6Gued, K apecty WiH K 3aKAI0YCHUIO B TIOpbME
WIH KDErNoCTH Ha CPOK He cBblme 1 roga 4 mecaues. |Ipumenu-
MOCTb €ro K Cay4asiM HasHauyeHus Tpada u NeHeKHbIX B3LICKA-
HHUIl MOTHBHDOBAJaCh Te€M COOGPAXEHHeM, YTO B 3HAYMTEJIHLHOM
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60MbUIMHCTBE CcayuaeB mwtTpad 3a HECOCTOATENbHOCTHIO JHLA HE
MOXKeT OHITH B3BICKAH M (DAKTHUECKH 3aMEeHsIeTCd KpaTKOCpou-
HBIM JHIIeHHeM cBoGoxnl. Jlaxke B Taxkoil 60ratoi CTpaHe, Kak
dpanuus, yraercs B3HICKATh JeHexHHH wrpad auumb B 400/,
cnyuaes, B 60°/, OH 3aMeHsieTCs ~/MIIEHHEM CBOGOAH. AHIIHMA-
ckas ctatuctuka 1900—1910 r. nokasusaer, yto 10 20%0 npu-
ropapuBaeMux K iutpady, OTOHIBAIOT 3aK/AI0YEHHE B TIOPbMax
33 HEB3HOC €ro, Npu YeM 3TH HeCOCTOSTENBHEE IATeNbIIHKH
COCTaBASIIOT €XEerogHo 60see MOAOBHHEL BCEX JIMIL, HAMPABASAEMBIX
B TiopbMul. B°1910 r. u3 179961 noMeleHHLIX B TIOPBME 90.753
(51%/0) monanu Tyaa 3a HEBO3MOKHOCTb ynaaTuTh wrpad. Hanbo-
Jiee CMOPHEIM ObII BOMPOC O AOMYCTHMOCTH IIPUMEHEHHS YC/I0B-
HOFO OCYKJIEHHSI DU MPUCYXIEHHH auua K Kpeno€ru. Hakasa-
HHE 3TO, NPEeAyCMATPHBABLIEECS NPEHMYIUECTBEHHO 3a MOJHTH-
YeCKHe IPeCcTynaeHus, GakTHIeCKH MOYTH HHYEM He|QTJIHYaJI0Ck
OT TIOPEMHOIO 3aK/IOYEHHSI, HO IPaBHTe/NLCTROME, 1PaBhie MapTHH,
NO/UIEPXKHBABLIHE €r0 ¥ TPeGOBaBLIHE HEMPHMEHEHHs yCJI0BHOrO
OCy)KIeHHsS K STOMy HaKasaHHio, UMEAH B BHAY TaKHM NyTeM
U3‘ITh U3 MOA AEHCTBHS 3TOI MepPH GOBIIHHCTBO OJMTHYECKHX
npectynuukoB. [Ipennoxenne KOMHCCHK\O BHJIIOUEHHH 5TOrO Ha-
KAa3aHMs B UMCAO MOMYCKAIOHMX YCAOBHOE OCyxaeHue GblIo,
OIIHAKO, TPHHATO MIenymoM | JlyMetr.

B npoekre He yKaspiBaNoCh HUKAKMX CYG‘@KTMBHBIX Ipen-
NOCHIIOK, MPU KOTODBIX MPUMEHEHHE YCAOBHOIO OCYXIEHHS 5iB-
As110ch G 1eneco0®pasHpiM: BMEETO TOFO COXEPKANCA NOBONBHO
O6IIMPHEY nepedeélb TeX CIyHaeB, B KOTOPHIX 3Ta Mepa He MO-
#eT OblTh HasHadaema cy/joM, B Hero BOULIH, TpPeXKAE BCEro,
PEeUHIHBHETH, K KOTOPLIM OTHOCHJHCH JHA, Ve PaHbIIC MpH-
cyxaaBilfecs K HaKas@guio cBuLIe 1-r0 A0 4 MeC. TIOPbMBL HJH
KPENnoCTH 3a YMBILGICHHBIE [PeCTy/aIeHus, W JHua, CoBepluaB-
[I4e paHee OJHOPORHEICE HJAM TOMJISCTBEHHLIE MPecTyn/IeHHsd,
XOTsl OBl OHH GBI OCBOOOMKIEHE OT HaKa3aHusl, €CAH TOJIBKO
CO BPEMCHH), OCYMIECHHA HIH OTOLITHA HaKa3aHus MPOULIO HE
6onee 5 Jser. anee ucka09anuch JMMA, COBEPILABUIHE MPECTy-
MGHHSt TI0 TYHESACTBY W/AH MPA3AHOCTH WAH [0 NPHBBIYKE K
NPeCTYNHON JEeATENbHOCTH WM BC/AENCTBHE O6palieHns: ee B
MPOMBICE], KAK He JalollMe JOCTATOYHO# YBEPeHHOCTH B TOM,
YTO TAKASl OTCPOYKA OKAMKETCS sl HHX JOCTATOUYHBIM CHEPIKHM-
BaouumM cpeactBoM. [lo MOTHBaMm, PaCCYMTAHHBIM HA KPECThiH-
CKYIO MCUXOJOTHIO, MOMYCTHMOCTb YC/JAOBHOTO OCYXACHHs Obiia
OTBEpPrHyTa NpPH OGBMHEHMsIX B MOXMiIeHMH Jouwianed. Hakowuer,
MoC/ie JJMUTENbHBIX CHOPOB, OH/IO BBENEHO OrpaHHYeHHE 3TOH
MEDHl M MPH OCYXIEHMH 3a NMPECTyIIeHUs, Npecaesyembie B
YaCTHOM NOPSANKE W AOMYCKAIOUME MPHUMHPEHHE. YC/IOBHas OT-
CpOYKa JeHEXHOH MEeHH He AONyCKanach B TeX C/ywasX, KOraa
3Ta IieHd MoJyyanla CleluaJbHOe Ha3HayeHHe, TaK KaK NpH ycra-
pe/ioM XapaxkTepe HAaIIUX YroJOBHBIX 3aKOHOB, B (hopMe MeHu
YyaCcTO B3BLICKHBAAOCH BO3HATPAXKIAEHHE 34 YOBITKH, MOHECEHHBIE
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TEM HIH HMHBIM BenOMCTBOM. [lpucyxpmenue nuua x auureHmio
MPpaB HE MPENATCTBOBANO MPHMEHEHHIO YCJIOBHOFO OCYXACHMS,
HO B T4KHX CaAy4asiX OTCPOYKA HE PACMPOCTPaHsIaCh HA npaBsa
BEIGOPHEIE, C/y)KeGHO-OGIIECTBRHHEE U HA CHeUHATbHbR npaBo-
AHIICHUHA, MPENyCMAaTPHBAEMBIE OTIEJbHEIMH CTATHAMH JeHCTBO-
BABIIMX YrOJOBHBIX 34KOHOB. i

YeioBust OTCPOYKH He onpenensiiuch B Ipoekre. O6umm
YCI0BHEM, €CTECTBEHHO MOAPA3yMEBABIIMMCH, OLIO 06f3aTENb-
CTBO HECOBEpIUeHMS HOBHIX npectymsienuit. B cr. 8 ynomunanocs,
9TO B KaYecTBE YCNOBHsS MOXET OHITh BHOCHMO TAaKXKe yKa3aHue
Ha HEOGXOMMMOCTh BO3HATPAKAEHHS MOTEPUEBIIEr0 32 NPHYH-
HEHHBIC €My nNpeCTyIVIEHHeM, Bpes H YOLITKM, NpUYEM, eCau
OCYX/ICHHBIA NPUHAN HA cebs Takoe 0093aTeaBCTBO, TO He-
HCIOJIHEHHE €ro B TEYEHHUE MCNHITAHMA, €C/IH 3TO HE OBIO BHI-
3BAHO OOCTOATENBCTBAMH OT €r0 BOAM HE3ABUCAMHMH, MO0
Bjeyb 33 060l npuBeneHHe OTCPOYCHHOIO'HAKA3aHHA B HCIOJ-
nenue. [ponomkutenbHoCTs OTCPOUKMATOIHO (DHKEHPOBAIACH B
3axone. OHa onpenensiach B 3 078 NPH NPUCYRKICHHH K
aPECTy HMJIM JEHEXHOH MeHe ¥ B 9, /JIeT—B MPOYHXK CAyyasXx.
Hukakoro Hazsopa wian KaxuX-1u60 OorpaHuyeHHH B cBoGOxE
nepenBuxenus, o0a3aHHOCTed perucTpaluu, coobuienus o ce6e
M CBOEM TMOBEJCHMH TaKasd OTCPOYRa HE) Baexsa. Hasnayenue
OTCPOUYKH COTNPOBOXKAAAOCH \BHIBOBOM JIM1d B Cyae6HOE 3acena-
HHE, HA KOTOpOM JIMIly' HeaIoCh COQTBETCTBYIOLIEE MpPenocTe-
PEXEHHE, C NpenyBpeKAGHHeM | O, NMOCTefICTBUAX, C KOTOPHIMU
CONpPsXEHO COBEPIIEHHE HOBOro NMpecTymaenus. [Ipy BHIHeCceHHH
3409HOTO TNPUroBOpPa npeaOCPaBJACHHE OTCPOYKH BOOOGIE He
JIONyCKa/IQChS

[1pi HecOBepuIGHMYM HOBBIX MPECTYIVIEHHI B TeYeHHE CPOKA
OTCPOYKH, HAaKa3aHMe NMPHU3HABAJAOCh OTOHITHIM CO JHS TNPOBO3-
TJALICHMST PUTrOBOPa; OAHOBPEMEHHO C 3THM MPEeKpalaJIuch H
OTrpaHUYeHHs B NpaBaxX, e€cAM OHM OBbUIM HA3HAUCHBl WM eCaH
CPOK STHX OIDAHMMEHUH He MCTeKas paHbIle.

[lpn MOBTOpeHnH npecTynHOi [eATENLHOCTH B TeYeHue
NEpHoaa OTCPOYKH PA3NHYANUCH CJAyuad, KOrAad MNpPUBEIEHHE B
HCIIONHeHHe HaKa3aHWs AJ Cyla SIBAAAOCH 00S3aTeNbHBIM H
Koraa oHo GOm0 (akyapratHBHO. K nepBHIM OTHOCHIOCH CO-
BEPLIEHHE HOBOTO MPECTYMIEHHS, TOHAECTBEHHOIO C MPEXHHM
HIH OMHOPOJHOTO C HHM WK COBEPIIEHHe HOBOrO [pecTymJie-
JICHHS1 N0 TYHEAACTBY, MPA3[HOCTH, NPHUBHIYKE, 10 NPOMEICTY,
WM, HAKOHEL, COBEpIICHHE NPECTYNJIeHHs, MOBAEKIIero 3a Co-
6ot npucyxienue aMua K TIOpbMe. K COBePIIEHHIO HOBOFO npe-
CTYMIEHHsT NPHPABHUBANOCHL OOHApYKEHHE B NPOLIIOM JHLIA Ta-
KOrO € MPECTYIJIeHHs, COBePIIeHHOTQ XOTA OB 10 HA3HAYEHUA
€My YCIOBHOH OTCpPOYKH. PaKyJIbTaTUBHBIMU MOBOXAMH K OT-
MEHE NPU3HABAIUCE COBEPIICHHE MPECTYNVICHUA MEHbIIEH TAKECTH
WX MHOTO XapakTepa, a TaKXe HEBO3HArPakICHHE MOTephes-
IIEro, eCM 0693aHHOCTD TAKOrO BO3HATPAXIEHHUs1 ObiAa CHe-
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IHaAbHO OrOBOpEHA CyAOM npu HasHadeHuu orcpouku. [Ipu npu-
BEJEHHH OTCPOYEHHOrO HAKA3aHHS B MCIOJHEHUE MNPHMEHANUCH
npaBuia O COBOKYNHOCTH TMpPECcTyIJeHHH, KOTOpHE, B OOLIEM,
CTOS/IX HA TOYKE 3pPEeHHUsT He CJHOXEHHsI O000uX HAKA3aAHUII,
a norjaouenus 6o/ee JErkoro HAKA3aHUA GOMee TSHKHM, C BO3-
MOMKHBIM BO3ZSBLIIIEHHEM pasmepa mocnenuero. [locraHoBienue
00 UCIOMHEHHW HAKA3aHMA JENaJI0Ch CYyAOM, paccMaTpPHBABIINM
BTOPOE OOBMHEHHE, WM CYAOM, BBIHOCAUMM MPUTOBOP MO
COBOKYMHOCTH.

OranuntensHoit ocoGerHoctsio npoekra 1909 r., no. cpas-
HEHHIO C JPYrHMH 3aKOHAMH 06 YCJIOBHOM OCYXKIEHHH, ObUIO
MPENOCTaBJAEHHE [1PaBa MPUCHKHBIM 3aCeAaTeNsiM 00paIIaThes K
Cyly € npocb60#i O MPUMEHEHMH K OCYXIEHHOMY \@TOH MepHl.
[TpencenatensCTBOBABIING B CyAe € NPUCSKHBLIMHA, MPU  HATHYU-
HOCTH TAKOTO OGBHHEHHS, NPH KOTOPOM [0 _8aKOHY AOIYCKAA0Ch
NPAMEHEHHE YCAOBHON OTCPOYKH, 0053aH ObIT PA3‘ACHMTL [PH-
CAMHBIM, YTO, OTBE4as HA BOUPOC O BMHOBHOCTH MOMCYIUMOrO
H JaBas WM HE 1aBasi eMy CHUCXOWIEHMHSI, OHU MOTYT NPHOABUTH:
«H KpOME CEro MMEIOTCA OCHOBAHMSI JAA NMPUMEHEHHAK MOJICY-
AMMOMY OTCPOYKHM HAKA3aHMA“y  Takoe MPHU3HAHHE [PHCSHCHBIX
ABIANIOCh 0053aTeNbHEIM AN/ CY 14,

OrcyrcTBHE TaKO OrOBOPKH CO €TOPOHBI NPHCHMHHKIX HE
JIHIIAJIO, OJHAKO, CyI _HpaBa HMOCTAHOBHATH O NPENOCTaBIEHHU
OTCPOYKH CAMOCTOATENBHO.\B "NPOTOKOA 3acenaHua B TaKHUX
cayyasx, Kpome O6BYHOro MaTepHaumay! A0KHEL 65U1H OHITH BHe-
CeHbl BCE BBICHABWIMECS HA CYAEe CBEACHHA O JMYHOCTH MOJCY-
AMMOTO W ero._npouwioMm,

TaxoBH B OGUIMX, YepPTaX NOCTAHOBJAEHHSI HEOCYLIECTBHUB-
werocs jy Hac npoexTds, [Ipumuikas k ¢paHKo-GeabruiiCKoi
CHCTEME, OHH BHOCHAH B Hee HEKOTOPHIC YAYUIIeHHsl, KaK pas-
AMYeHHEe 006s3aTeabHBIX U (AKyALTATHBHLIX [MOBOJOB K OTMEHe
OTCPOYKH, HEKOTOPOE yNJIMHEHME CIIHCKA HAKA3AHMH H TIHECTH
HX, MPY KOTOPHX YC/IOBHAsl OTCPOYKA AOMYCTHMA, MPEeRoCTaBie-
HHE MPUCSKHBIM [IPaBa NPearatb O Ha3HAYeHHU TAKOH OTCPOUKH.
Ho npu Bcem TOM MpOEKT STOT CTPajan M pAAOM CYLIECTBEH-
HEHIWHUX HexoCTaTKOB. OH He onpeensii cyG‘eKTHBHBIX MpPEANo-
" CHIIOK MPUMEHEHHS YCAOBHOTO OCYXIEHHsI, HE IPUBOIUA Pa3rpa-
HHYEHHUA MEX1y B3POC/JALIMH M HECOBEPIICHHONETHUMH OCYMKIEH-
HEIMH, HE YCTAHABAMBAJ HHKAaKoro (axkTHYECKOro HaA3opa 3a
BHUTOJHEHUEM YCIOBHH OTCPOYKM, HE YNOMHHAJ O BO3MOXHOCTH
HA3HAYEHUsI NONEYUTENLHOTO HAA30Pa, C/IMIIKOM (HOpManbHO Onpe-
AGNAN CPOKHM HCNBLITAHHSA, H3TOHAA OTCIOAA BCAKYIO MHAWBHILYaIH-
3aLMI0, HAKOHEI], MPH HeyAdue UCNLITaHUS, PaKTHIECKH npeiaral
MOIVIOLIEHHE CTAPOr0 HAKA3aHWA HOBHIM U Hao6opor. Oauako, no
TOT/IAUTHHM YCAOBHAM HAILeH YroN0OBHOI IOCTHLHHN, NIPUHITHE 3TOTO
MPOeKTa ABAA/IOCh OBl BCE )K€ CYIIECTBEHHLIM [IATOM Brepei.

l'oBopsi 06 YCAOBHOM OCYXAEHHH B HAILIEM JOPEBOMIOLMOH-
HOM MpaBe, HENb3fA HE YIOMAHYTh TAKKE O MOMLITKE BBEISHHS



€ro MyTeM MNPAKTHKH CMEHHAJBHO NO AEeJaM O HECOBEpPIIeHHO-
seraux. C BosHukHOBeHueMm y Hac B 1910 r. ocoGeiX HmeTCKHX
CyJ0B MO NPOEKTY, NMPeIOXKEHHOMY MHOI0 U npunstomy [lTerep-
oyprckum O6mecrsom [latponata, a BC/AeJ 3aTeM M C'€3J0M
MHPOBBHIX CyHeH, Jena O HeCcOBepIICHHOJCTHHX OBUIH BhIIeJICHEI
B BeJOMCTBO OCO0G0r0 CyHbH, KOTOPHIH, MOJAL3YACH MpeROCTaB-
JseMbIMd 3aKoHOM 2 HioHsl 1897 r. NOJHOMOYHAMH OTKJIAIBIBA-
HUSl Jea O HEeCOBEpPIUeHHOJETHEM C Ha3Ha4YeHHeM 3a HUM
OTBETCTBEHHOr0 MPHCMOTPA CO CTOPOHBI 0JAaroHajexHOro JHMIa,
BBEJ MPAKTHKY AaMepHKAHCKOr0 [ONeYHTeNLHOro Haj3zopa. B
npakTuke nerep6yprckoro aerckoro cyabd H. A. Oxynesa, 3a
KOTOPHIM MOCHENOBANd HETCKHE CyAbH H JPyLHX TOPOAOB,
Mocksu, XapskoBa, Oneccs, KueBa, Bapwasel, JIa6aBsl u np.,
nocie BO30YXACHHS AeNa O HeCOBEPUICHHOJIETHEM \K HeMmy Ha-
3HAYAJICS OCOOBIH NMONEYUTENb U3 YHCIA MEAAroroB, MOAyYHBIINX
CIRIHAJIBHYI0 MOATOTOBKY H ONJAYHB __HA Ccpencrea
TOpPOILCKOrO CaMOylnpaB/ieHHs. DTOT IL AU 32 €ero
[OBeeHHEeM, MOMOra/J €My YCTPOHTBCA B IuUKOJAy, HA paborty,
ofecrnieyuBan emMy B Caydae uygfm: Heo6xonumoes ybexuile,
PYKOBOJHM/I €r0 BOCIHTAHHEM,JIOCYTOM M Pa3BieyeHHsIMH, Peay-
Npexaan JypHbe BAWSHUA H@ HEro CO CEOPOHBL OKPYKAKIHX
u T. n. Tako# npucMoTp Ha3HaGaiCAHHa ¢pok oT 3 mo 6 mecs-
LeB H, €CJd HEeCOBEPIMEHHOJIETHHH JaBai HANEKAY Ha Xopouiee
NOBeJICHHE B JATbHEHNIEM, TO Cy/Absi BHI3LIBAA €ro BMeCTe C
POIOHBLIMH H, cnefan HaLA&KaEe, APENOCTePEKEHUR, 3aMEHAN
NPACMOTP HAZ30POM noneulTe/ns OOBIYHO HA CPOK 10 OJHOrO
roga. Taxod uaa3ep ¢GopmMalbBHO pacCMaTPHUBAJCA Yy HAC Kak
OJIHH H3(BHNOB HAKA3aHUsI B OTHOILICHHH HECOBEPILICHHONCTHHX, HO
(axkTHyeCKn ABIAACS WPSMBIM MPOAOJIKEHAEM NPUCMOTPA C TeM
AHIIb OT/IHYMEM, YT0 BIPFCUCHHE MPHCMOTPA CyNbA HME Boable
CBOGO/BL B M3MEHEHMH Mepbl, NPHHUMAEMO B OTHOLUCHHH He-
CoBepIIeREONeTHEr0. Ec/iM B TeYeHHE NPHCMOTPA HECOBEpUIEH-
HOJICTHUH BEIyE€6s NypHO, He BO3JCP:KHUBAJICS OT [IPHBBIYEK HJIH
06pa3a KH3H{, TOJNKABIIMX €ro Ha AYPHOH NyTh, TO CyIbd 3aMe-
HSUL IPHCMOTP BPEMEHHBIM MOMEIUEHHeM B ClelHanbHoe oblue-
JXUTHE 1/ HECOBEPIICHHOJNETHUX HJH, B 6ojee TPYHHBIX Cay-
Yyafx, MOCTAHOBJAA O NOMENICHHH €ro B MCNPAaBHTEALHO-BOCMUTA~
TeAbHOE yupemzieHnue Bnpess no ucnpasaenus. [1pu Takoit mpax-
THKE MOYTH BCE HECOBEPUICHHOJETHHe oOBUHsEMbie, X0 17 ner,
[NPOXOJHUBILKE Yepe3 AeTCKHH CyJ, CHAYaAa Kak OBl MOJBEPrajuch
HEKOTOPOMY HCHBITAHHIO HAa CBOOOME H, MPH YCMEIIHOCTH TAKOIro
HCNBITAHKS, HAKa3aHHE 3aMEHAJOCh UM JPYXKECTBEHHBIM [Menaro-
ruyeckum Hap3opom. IlpaxrTuia 3Ta mOCAE PEBOJIOLKH MepeLa
"# k Komuccnn mno penam O HECOBEPUIGHHOAETHHX C TeM JIHIlb
u3MeHenudeM, uto Komuccuu, He cBsidaHHHE (OPMANbHHMH Tpe-
60BaHUAMH 3aKOHA, CMOIVIM HA3HAYATh MPUCMOTP U HAX30p 0O-
caenoBarenel-BocnuTarene, CBOOONHO H3MEHAST HX Ha JIpy-
rHe Mephl, KaK /0, TaK M MOcJAe pa3dopa jAena B KOMHCCHH.




FrJIABA 1V.
Ycaoshoe ocywaenne no OxTaOpsackoii Peromiouny.

[Tocre  OKTAGPBLCKOH PEBOMOLMM NPAKTHKA YCAOBHOTO
OCYXXIEHHs1 IIDOHMKJAA B HOBBIE CyIHl CHAYAJA CTHUXHIIHO, He-
[IOCPEACTBEHHO BLITEKAasl U3 COIMAJBLHBIX M MPAaBOBHIX B3r/AL0B
HOBBIX HAPOJHBIX Cyneid ¥ 3acenareneit. lInpoxue kpyrn Hace-
7ICHMA OBl B OOLMX YEPTAX 3HAKOMHI C CYLIECTBOM 5TOR MepH,
TaK KK pa3pa6oTKa ee OB1A OMHOH W3 H3MOGIEHHBIX TeM pyc-
CKHX KDHMHHA/MCTOB, H CTAThH MO BOHNPOCaM O HEOGXOMAMMOCTH
BBEACHUS Y HAC YCIOBHOTO OCYXACHHA HEOIHOKPATHO [TORBJSI-
JMCh M B oOweil npecce. K TOMy jxe, MpH COXpaHEHHH CHIBI
HAIIAX CTAPBIX YrONOBHHIX 3aKOHOB B MEPBbIE MeCsilbl PeBoJIo-
UHH, HEOOXOMMMO OBUIO BCAYECKH CMSArYaTh MX AGUCTBHE, TAK
KaK B CBOMX KapaTeJbHBIX [MOCTAHOBJIEHHAX OHH BO MHOrOM ITe-
pecTazu COOTBETCTBOBATH HOBOMY OOGLIECTBEHHOMY MpPaBOCO3HA-
HHIO. B TakoM HMEHHO cMBICIe U FOBODHE 00 yCHOBHOM OCYIKIe-
HHH, KaK OCOGOH (opMe cmsardeHus HAKA3aHUs, NEKPET O Cyae

e 2(C. V. 1918 Ne 26 or 7 mapral1918 r.),BHepBne B HameM
3aKOHONATENBCTBE YIOMUHAIOIMA 06 YCAOBHOM OCYXACHMH:
~Haponnbie 3acemarenu-rracur et 29 nmekpera o cyne
Ne 2—peraer BOMpoC He TOABKOGON(AKTE MIPECTYMICHUs, HO M
0 Mepe HaKa3aHWsi, NPMYEM OHU HMEIOT [PABO M YMEHBLIUUTDH
MOJIOKEHHOE B 3aKOHE \HAKA3aHHE [0 CBOEMY YOEKIEHHIO
BOJOTH N0 yCAOBHOFOQ WIK NOJHOIO OCBOGOXIEHUS OG-
BHHSIEMOTO OT BEAKOIr0 HakagaHus .\

XapaxTepHO OTMETUTb, UTQ NPaBO YCJAOBHOIO OCBOGOMIE-
HHA OT HaKasaHHua (YEJTOBHOrO OCYKAEHHs) JIEKPeT O cyne mpe-
AOCTABASHN HAPOJHBLIM \3aceNaTensaM, a He NpeaceNaTeabCTBYIO-
IeMY MOCTOAHHOMY CYABE M YIOMHHAJI O BO3MOXHOCTH NpHME-
HEHHA €F0 MO JenaM MOACYAHHIM OKPYXHBIM, 4 HE€ MECTHBIM Ha-
poaHbIM| cynmam. HO cratMCTMKAa MOKA3BIBAET, YTO U MECTHBIE
HAPOAHBIE Y /Ibl _HOCTENEHHO BCE HIMPE H IIHPE CTAaJU BBOIUTH
NPAKTHKY yCAOBHOrO OCyxaeHus y ce6s. Tak, no ony6aukosan- -
neM H. YapmionuaxeBuyem cBexeHuaM o pa6oTeé MeCTHHIX Ha-
ponHbIX cynos r. Mocksel 3a nepsyio nosnosudy 1918 r. 1), Buano,
YTO NMPHrOBOPHI OO YC/IOBHOM OCYXKIEHWH BO3PACTald CAEAYIO-
umm o6pasom B r. Mockse mo mecsnam 1918 r.

1918 Yiweno  Ocywaeno, [Mpurosopeno  YeaosHo

© OGBHHAEMBIX. K TIOpEME.  OCyMAeHO.
AHBADb 874 524 138 25
theBpanb 824 518 86 23
MapT 2055 1263 291 51
anpenb 2873 1724 451 97
Mau 2562 1583 395 130
HIOHb 2849 1755 508 213

) H. Yapanwnuakesuy. KaparensHaa NpaktTuka MecTHBIX HAPOAHBIX
cynoB B umdipax. .llponerapckas Pepoaoums i [Ipaso“ Ne 8—10—1918 c1p. 84.
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M3 asroit Tabmuuel BUAHO, 4YTO NpaKTHKA YC/IOBHOrO
OCYXUICHMSA B HADOIHBIX CyAaXx HAYMHARTCA €le A0 AeKpeTa o
cyae Ne 2. Ho B TO Bpems Kak B SIHBAPE YC/AOBHOE OCYXICHHE
COCTaBAACT JHWDL OKOMO 16°0 BCeX CayuaeB NPUCYMCAEHUS K
JHIIEHHI0 CBOGOAB, B Mae OHO IOCTHraeT 28%/,, a B HIOHE MOuTH
30%,. Ipumenenue atoit mepwl, no csuzerenbcTBy YapaioHuake-
BUYa, GbUIO, OJHAKO, AA/IEKO HEOMUHAKOBO B OTAEABHBIX HAPOJ-
HEIX Cylax. B To BpemMs Kak ORHH CyAH €ro He NpUMEHSIH
BOBCE, B JPYrHX NPOLEHT MPENOCTABJEHHUSI YCAOBHOTO OCYMIe-
HUsL IOXOAHA 10 37—5680/y CayuaeB NPUCY)XAEHHS K JAHIISHHIO
CBOOOJHI.

Bckope, 01HaKO, NPaBO HAPOIHBIX (MecTHBIX) . CynoB npu-
MEHATb YCJOBHOE OCYX(/IeHHE Hauuio cBoe GopMaABHOE NMpPH3HA-
Hue u B mekperax. B Mucrpyknuu HKIO 06 opranusaumuu u neii-
CTBHH MECTHHIX HAPDOAHHIX CyAO0B, ONyGAHKOBaHHOW 25 wuioas
1918 r. (C. ¥. 1918, N\é 53), B cT. 36 yKa3HBaHOCk, (€ CCHUIKOI
Ha cr. 29 nekpera o cyme Ne 2, uTo MECTHHII HAPORHBEIT CyI
MOXET CMAr4aTh HaKa3aHue 10 CBORMY yGex<IeHHI0 BIVIOTH 10
YCAOBHOTO HJH MOJHOTO OCBOOOXKICHHS OﬁE'!HHﬂEMOI‘._é' OT BCH-
KOro HaxKa3aHus, ,3a MUCK/AIOUEHHMeM TEX ciayuyaes, KOTJAa B je-
Kpere yCTaHOBJIeH MUHUMYM dHaxasauus, \JIlocnenussi orosopxa
Kacanach HEKOTOPHX MPeCTYN/IGHHMIT, NpPeAYEMOTPEHHBIX HOBHIMU
NeKpeTaMi COBETCKOH BAACTH) (KOHTD-PEBOMOLMH, CHEKYJIALHH,
caboTaxa ¥ np.), NPAMEHEHHE K, KOTOPBIM YCJAOBHOTO OCYyX(Ie-
HHSL H YPE3BHYAHHOTO CMAPYEHHS), HAKA3aHNUs, OYEBHIIHO, npu-
3HABaJZIOCh HeXEAATe/NbHHIM. | BMpOYEM, 3TO OrpaHuyeHHe mnpo-
CyIECTBOBANO Hemoaro,  aexkper ot 30 Hos6pa 1918 r. o Ha-
ponuom GyaelPCOCR (C. Y. or 6 xexa6ps 1918 r. Ne 85 cr.
889), mpenocrasnas B er. 23 HAPOMHOMY CyAy MOAHYIO CBOGOIY
B ONpeAe/seHHH Mephbl HakasaHusi, TPeOOoBa/ JHIIb MOTHBHDOBKU
0co60ore \cMsrgeHuss B TeX C/AyYasX, KOTAd B JEKPETe yCTAHOB-
JIeH MHOMMyM Haka3anus. [Tonoxenue o Hapoxuom cyae ot 30
HOAGDA yePMa/I0 B3IVIsSiA HA YCAOBHOE OCYXACHHE, KaK Ha OCO-
Gyio ¢opmy CMArYeHHs HAKA3aHHA, HO HE oOnpegeawio Gosee
NoAPOGHO CYIIHOCTH 3TOH MepH. YKasaHuas CT. 23 IIacHr:

»Haponnuit cyx umeer npaso no cBoeMy yGexcIeHHIO Onpe-
HeNATh MEPY HaKa3aHus, a Takye MOCTAHOBAATHL MPHIrOBOP 06
YCI0OBHOM HJH [IOJHOM OCBOBOMICHHH OOBHHAEMOIO OT BCAKOrO
HaKasaHusd. B Tex cayuasx, KOrxa B A€Kpere YCTAHOBJIEHO HaKa-
3aHHE HE HHXE H3BECTHON HOPMBI, HAPOUHBIT CyZ BIPaBe yMEHb-
IIHTH HAKA32HHE WM COBCEM OCBOGONHUTH OT HEro, TOABKO MO-
THBHPOBAB OCHOBA4HHA CMATYEHHs1 MPHTOBOPA.“

Kax nokasmBaer craructmka MOCKOBCKMX HAapOAHBIX Cy-
108 3a 2-yio nonosuny 1918 r., paspa6orannaa 1. U. Kypckam 1),
NPUMEHEHHE YCJIOBHOIO OCYXIEHHS CTaA0 3HAYHTENbHO OoJee

) J. Kypcku#t. Hosoe yromosHoe npaso.  [lpoaer. Pesomouuna o
[Tpaso* Ne 2—4, 1919,
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yacTeiM. M3 o6uero uucna 11.181 ocyxcaennsix (619/s Bcex o6BU-
HAEMBIX), K JUIIEHHI0 CBOGOABI Ge3yCA0BHO MPHIOBOPEHO GHLIO
2406 (21,50°0). a K yC/IOBHOMY JHIUCHHIO CBOOOAK—1577 (14,1%0),
4yT0 coctaBaser 33%/, BCEX NPHUrOBOPEHHBIX K JXLICHHIO CBOGOAHL.
Ho uapsany c aTuM NOCJAeJHUM Haka3aHHEM CO BTOPOfi M0J0-
Buiisl 1918 r. B NpPaKTHKY HapOAHBIX CYI0B HAYMHAIOT BXOMMUTH
¥ NPUHYAMTENbHBIE PAa00TEH 6e3 anueHus CBOOO/B, M YCJOBHOE
OCYXK/ICHHE, TPHMEHHTENLHO K 3TOH Mepe HaKasaHus, TAKKe Ha-
XOAMT CBOe npu3Hanue. M3 uucia Bcex OCyXJCHHLIX BO BTOPO#H
nonosune 1918 r., 120 uen. GblAM NPHrOBOPEHBl K IPHHYAUTENb-
ubM pa6otam 6e3ycaoBHO H 119—ycioBHO, T. €. NPOUEHT YC-
JIOBHOIO OCyXJeHusi 3aeck pocrturaa 50%.

[Npumensis ycnoBroe ocyxaenye B 1918 r., napoausie Cyanl
[POBOAM/IM, OJHAKO, PA3JUUHE MEMAY TEMH MNPeCTyICHHAMU,
BO33PEHHA HA HAKA3yeMOCTb KOTOPHIX B YCAQBHAX HOBOTO CTPOsA
M3MEHHJIHCh, ¥ NPECTYMIHHAMH, HADYNBIIHMAROCHOBAHUA HO-
BOTO roCYAapCTBEHHOro CTpos. Tak, Kax@BnnerenncTayer . Kyp-
CKHMil, N0 JaHHEIM MOCKOBCKHX HApQAHBIX CY10B 33 MI0J1b—CEH-
T56pe 1918 r., 3a npecTynneHnsd NPOTUB MOPAJKa YWPABICHHA
HAPOJHBIE CyIbl HE BBIHOCHJIHGYCIOBHLIX)IPUTOBOPOB, MO AENaM
e 0 Kpaxe Oblio BhHeceHQ 60.ee,36° 0 yC10BHbBIX PHTrOBOPOB
{#a 1006 npuroBopoB C_Ge3yCn1OBHLIM QCYMACHHEM—D72 IPUrO-
BOpA C YCAOBHBIM ocyaAeHHeM). UTO e KACAeTCs BaKHEHALIUX
NpecTynvienuii, yrpoakaBLIMX HOBOMY PEBOMIOLMOHHOMY NOPAAKY—
KOHTD- PEBOIOLIMH, Ca60TaXKa, CHEKYASUUH, BAXKHEHIUHX A0JNK-
HOCTHBIX NPeCTYMIRHHH, TO OHM OhLAM NONBEAOMCTBEHHEl DEBO-
JNOUMOHHBIM ZpuOyHanamM, O npaBe KOTOPHIX BBIHOCHTH YC/I0B-
HHE NpUIOBOPHl HE YRMOMHUHAaA HU gexkpet oT 24 HoaGpa 1917 r.,
v gekper or 4 maa 1918 r., onpenensBuMe” Npeie/bl BIACTH
sTHX TPUGYHan0B. Ecan B npaktuke sTHX TPUOYHANOB MHOIAA
M NONyCRANOCh NPEMEHEHHe YCIOBHOTO OCYXIEHHUS, TO STH Cy-
yaH GHIIN. KPalHOCTH DEeIKHUMH.

B TaKOMIOAOXEeHHH HAXOAH/ICA BONPOC 00 yC/I0BHOM OCY M-
aeduu 10 camoro kowua 1919 r., korma Oetim u3zanm HKIO
.PyKoBoasmme Hauaaa no yroaossomy npasy PCOCP“. B stor
nepBRi Nepuoja YCAOBHOE OCY)XIEHHE elle He npuobpeno xa-
paKTepa ONpPEeJeHHO OYEPYEHHOTO MPABOBOrO MHCTHTYTa. Kak
33aKOHOIATEIb, TAK W CyAbY, CMOTPEIM HA HEro, KaK HA OAHY
n3 Gopm 0coGoro CMArYeHHn HaKas3aHud, YAQOHyI0 1Ad NpHMe-
HEHUST B TeX C/AyYasx, KOraa onpasBjaHue Hau 06e3yC10BHOE
OCBOOOX(IEHHE OT HAKA3aHHS MNPH3HABAJIOCh HEXeNaTelbHbIM.
LY CIOBHOCTL® CBOIMIACH 3[ECh JHIUL K NPOCTOMY Operynpei-
JeHHI0 0 6osee CTPOrOM OTHOLIGHMH K JHMIy B Cjyyae MOBTO-
PEHMSI MM AHAJOTHYHOTO MPEeCTYIVIEHHs, UMl XapaKTep HeKoTO-
poit yrpo3sl Ha Gyayiuee Bpems. [1py OTCYTCTBHH BCAKOW peru-
CTPallMH CYAMMOCTH, NPHU MOAHOM CBOGOJE Cyda KaMAawid pas
OnpeeNsiTh HAKA3dHHE MO CBOEMY YCMOTPEHHIO, HAKOHel, MNpH
BecbMa c1a00# BO3MOMHOCTH HaOM0ATL 32 MMOBEAEHHEM OCYX-
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ACGHHOTO, Pa3paGOTKA IOPUIHYECKHX MOCASACTBHIL YCAOBHOTO OCY K-
JAEHHA NHUIeHA OBIA BCAKOTO NMPAKTHUHECKOTO 3Hauenus. B cBa3u
C 3TUM M B [/Ia3aX HACEJIEHHA CTal YKPENJAATHCA B3MAL Ha

YCI0BHOE OCYXKIeHHe, KaK Ha MEpYy, PABHOCHABHYIO nonHomMy
OIpaBiaHHIO0.

»PYKOBOIAIIME HAYANA MO YroAOBHOMY npaBy PCHCP«
(C. ¥. 1919 No 66 crp. 590) nocssu@nau oco6siit paszen VII
XapaKTEPUCTUKE YCAOBHOIO OCYXKACHUA.

»Korza mnpecrynnenne,—raacuna cr. 26 PykoBonsiuux
HAYaJn—I10 KOTOPOMY CyAOM OMpeAeNeHO HAKA3AHHE B BUAS
SAKIIOUCHHA MO CTPaXy, COBEPLICHO OCY¥MeHHBIM—]) BnepBue
M PH TOM, 2) NPH HCKNKOUMTENLHO TSLKEJIOM CTEHHUHM OGCTOs-
TEJAbCTB €r0 JKU3HH, 3) KOPAA OMACHOCTH OCY)KAEHHOTO s
O0WEeXUTHST HE TPeOyeT HEMEANCHHON MB0AALUAH ero,—cyn
MOXET MPHMEHATH K HEMY YCI0BHOE OCYSKICHUE; T. €. MOCTaHO-
BUTH O HENPUBEIACHUH OOBHHHUTEIBHORG MPUrOBOPA B HCIOMHEHHE
MO COBEPUICHHUS OCYKACHHBIM TOKAECTBEHHOTO WM ONHOPOJHOIO
C cosepuleHHniM gesHus. [lpa noBropenun TaxkQPo aesHus,
YCI0BHOE OCYX/ICHHE TepHeT XaDAKTEeP \yCI0BHOr0, M TNEpPBOHA-
HaJIbHEIA NIPUTOBOP HEMeAJIGHHO UPHUBOMMECA B MCMOJMHEHHE .

AHanu3Upysl NPUBeHEAHYIO CTATBIO, Mbl JO/UKHBI NPEXIE
BCEro yKasaTb, 4T0(PyKOB. Hayaia elle He NMPOBOIST B3MIAAA
Ha yCJOBHOE OCYMICHHE, KAK (Ha BMN Haka3sauus. B nepeune
15-T1 BuAOB HAKA3aHMH, MORYIIMX OBITH HAIOKEHHLIMU cyaamu
PCOCP, ycnosnoe ocyxaenue HE yIOMHHAETCS, O Hem FOBOPUTCH,
Kak 00 0€O60M NOPAJIKe MPHMEHEHHSI NPUTOBOPA, 4 HE KaK 00
OTACILHOM Buje HaKasanua. [lamee cr. 26 Pyk. nauy. onpeme-
/IEHHO| YKa3HIBACT, MTO ¥a (HOpPMAa HPUTOBOPA AOMYCTHMA TOABKO
B OTHOWICHMH HAKAZAHWH JHLICHHEM CBOGOIBI, YCTPAHSS BO3MOMNK-
HOCTb NMPUMEHEHHUs ee KaK npu NPHCYKICHHA K NPHHYIUTENBHEIM
padoraM ‘68, coflepaHus MOJ CTPaxeir, rie oua paHblIe NpH-
MEHANACh NO0BOABHO LIMPOKO, TAK U NPU NPUCYMKICHAM K pac-
crpeny ?).

Crt. 26 Pyk. nau. hopmanbHO y3aKOHAIA BO3MOXKHOCTD npH-
MEHEHHST yCJAOBHOTO OCYXICHHS U PeBTPHOYHAIaMH, XOTS B NpaK-

') B npaxtuxe 1919 u 1920 rr. cayvan ycrosHoro NPHCYIAEHNA K pac-
CTpeay Gbuid He CToAb peakuvA. B. I puBMau B cRoeli crathe 06 YCAOBHOM
acyxnenun, rnoMciuennoli B Bectunke Cos. [Octuunn mHa Yrpamue 1922 r.
{Ne 2, ctp. 43), yrasmsaer, uto B 1920 r. CAYHaH MPHCYKACHHA K YCAOBHOMY
paccrpeny Gelin noBOALHO YacTeiMu. B 1921 r. ma YKpaHHe nocTaHoBaeHo 6u1o
3 Taiux npurosopa. B Ne 3—4 toro e Bectmuka 3a 1922 r. mm HaxoauM
moctanosiaeHiue YHKKD o6 ormene peurenna Boabinckoro Pestpubynasa ot
29 noabpa 1921 r. o npucywienui K« YCA0BHOMY pACCTpeny.



TUKE MOCJENHHUX 3Ta Mepa HasHayanach u paxee !). Ho raasuoe
3HAYCHUE STOH CTAaTbH 3aKMIOYAT0CH B TOM, YTO OHA YKA3LIBAAA
T€ NPENnOChUIKH, MPHU KOTOPLIX YCAOBHOE OCYKACHHUE MOIVIO GHITH
nonycramo. Hy:xuHo ckasatsh, 410 3T NPeNNOCHUIKH  BechMa
CyXaJ1d Kpyr MPUMEHCHHA YCNOBHOTO OCYXKICHHMA, M CyIBl B
CBOGH MPAKTHKE 3aYaCTyi0 BBIXOAWJAM M3 3THUX TECHBIX MPEIEN0B.
Mu B nasbnefimiem o6CynMM 3HAYEHUE YCJAOBHOM IPHMEHHMOCTH
yC1. OCYXKICHUS, U3/I0KEHHHX B PyKOB. Hauyanax, TaKk Kak OHH
UeJHKOM NOBTOPEeHB! B CT. 36 yroa. Komexca. 3pecs OTMETHM,
uto PyKkoB. Hauama BrepBHE MONBITATHCH COOGLIMTB CyIbAM
M3BECTHBIE KPUTEPHUH, KOTOPHIMH OHHM JO/KHBl PYKOBOIHUTBHCH,
3aMeHsis GEe3yC/IOBHOE JIHIUEHHE CBOGOABI yCA0BHRIM. Ho Pyxk.
Hayana He Nany paspaGoTKM BOMPOCA O IOPHAMUECKHX MOC/Te/-
CTBHAX yCJAOBHOTO OCYJCHHMS, OrPAaHHYMBIIUCH AWML OO6LEH
¢pasoit 0 TOM, YTO NPH YYHHEHHH TOXKAECTBEHHOID
POIHOrO JESHUST OTCPOUYCHHBIH MPHIOBOP AAPHED
HeHue. 3xech He yKasaHbhl HU CPOK YEAOBHOH UKH HAKa-
3aHMAA, HH OTHOLICHHE OTCPOYEHHOLQ HAKA34HHS K HAKA3AHHIO,
HO/LKEHCTBYEMOMY ObITH HA3HAYGHHBIM, 33 HOBOE NpECTyM/IeHue,
HY IOPHAHAYECKOE 3HAYeHHe YCHEUIHOFO. OTOHITHS HCIHEITAHMS.
Te ocnoBaHus1, 0 KOTOPHIX MH YAl MHHaJsu A nepuoaa 1918—19r.r.
NPONO/KANKM OCTABATLCHA B CHISAM YETPaHAIN [PAKTHYECKYIO HA-
JOGHOCTb B TAKOH perjaMeHTaluy. X

B Buny wH3nox€HuA \ip

I 06 | yCIOBHOM OCYXAEHHH B
»PYKOBOLAIMX Ha¥anax“ BhHOBOMyuafianun [lonoenus o na-
poxsom cyne PGRCP ot 2INektabpst 1921 r. (C. Y. 1920 N\: 83
cr. 407) u B IloOkennn o Pesomouuonnnix Tpubynaaax ot
18 mapradl9200ir. (ConY. 1920 Ne 22—24 cr. 115) yie ocoboro
YNOMUHAHUA O BO3MOMHOCTH NPHMEHEHHS YCAOBHOIO OCyX1eHHA
HE COIEPIKANoCh.

Chrarncruyeckie naunbie sa nepuon 1919—1922 rr., npex-
1IeCTBOBABIWINH BBEAenu10 Yron. Koxexca, co6pannue E. H. Tap-
HOBCKHM YXeumist Bceit PCOCP 2), nokasmBaior, Y4TO H3naHue
»PYKOBOIAUMX HAYANA“ He OCNabua0, a, HANPOTHB TOr0, CKOpee
PacUHPHIIO NPUMEHEHHE YCIOBHOIO OCYKCHHH, PA3‘ICHHB CyHaM
CyUIHOCTb 3TOH'MEpHI, PAHbLUE TOJIBKO BCKOMB3b U 63 MONPOGHOX
XapaKTePUCTHKH YNOMHHABILRHCA 3aKoaaTeneM. [10 nanHbIM 3THM,
OTNEIBHO PA3Pa0OTAHHLIM A1 HADOIHBIX CyNOB M JUIS PEeBTpHU-
GyHAJIOB, YC/IOBHOR OCYMIEHHE B CHCTEME OOLIMX Mep HaKa3aHus
33HHMAN0 CHAEYIOLIEe MeCTO:

!) ¥e nocranosaemwem HKIO, sa noanucsio [1. Cryuk, 610 o6‘ABaeHo,
uto PeBTpuGyHanul B BLGOpe mMep GophGbl ¢ KOHTP-DeBo/oLHeil, caboTameM u np.
HE CBA3aHb! HUKAKHMH Or paHuiernami. 16 monst 1918 r. C. Y. 1918 r. No 44. [Toaosce-
HHeM 0 pesTpubyHasax or 15 mapra 1919 r. 8 cr. 9 npenocTaBiaeHo um HeorpaHu-
HEHHOE HH4YEM MPaBo B onpefeldecHHn wMep penpeccny. B noawomoupa ux Taknm
00pa3oM BXOAMIA W BO3MONCHOCTS BBIHOCHTb YCIOBHBIC NPHFOBOPLL,

4 ®) E. Tapuosckuil, CyaeGHana penpeccus B windpax aa 1919—1922 1,
Exen. Cos. KOcr. 105uaeitunid  Homep 41—435 1922 r.

4+
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Ha 100 ocyxmeHHbIX HapOANLIMH CYAaMH Obiu
TIPUrOBOPEHLI.

1922
1919 1920 1921 1uono-
BITHA.
K aumenuio cso6oan . Ll e e s 36 34 580533
M3 100 npucyxna. kK aum. cBo6oaW npu-

FrOBOpEeHHl yCAOBHO . . . . . ... . . 30 40 44 38
[Ipunymurenvs. pa6oTet . . . . . . .. 8 23 28 21
HmyiuecTs. B3biCKaHMA . . . . . . . . 46 30 16 28
O6LIeCTBRH. NOPHMAHKHE . . . . ., . . . 6 6 6 4
Jlpyrue nakasanus . . 4 7 11 14

Takum cGpasoy, B mnepuoa 1920—22 r. of 38 mo 44%
BCEX MPHrOBAPHBAEMBLIX HADOXHBIMU CYAAMH K JUILIEHHIO CBOGOIb!
YCI0BHO OCBOGOMAANMCH OT HAKA3AHNS, TOTAA KAK B Mpeauwe-
CTBYIOLIAH NEPHOZ STOT NpONeHT paBHsicHN80—33%0. Uto Ka-
CAeTCA penpeccHd pPeBTPHOYHAAQB, TO NARIOIYTOAHAM
OHA naer caenyiowme mudpoi: _

I noa. I noa. II mos. 1 moa. Il moa. 1 mon.

191960 192000,1920 © 1921 1. @921 r. 1922 r.
Beicwiag,mepa . . . . . AF 11 Q7 5 2 1
Juwedne coboast . . . (H0A62, 74, 78 8 32
Ha 100 auwmen. croboger [ '

cn

MPUCY:KA. ycaoBHO! ., 2'( 40 | 148 45 51 60
[Tpunynur. paborsl . . . 87 8&; 7 6 6 2.
Hmymects. B3n€Kanust . 8 O 02 1 6 49
OGiuecTBed. nopHyanqde . 8 3 2 4 1 1

[pyrue yakasamus s . . 120 10 8 6 27 15

[IpOueHT YCI0BHOEO OCYKICHHS B PeBTpUOyHATAX, TAKHM
06pa3om, CTosa emle BbIllie, YeM B HAPOXHBIX CyAaX, KOue6/ach
vexay 40 n 60°0,  npuuem BLICOT2 €ro BO3pacTana no Mepe
yKpenieHu; Koro crposi. Tak Kak, MO CBHIETEALCTBY
TapuoBckoroy84%/s Bcex aen, PACCMOTPEHHLIX PeBTPHOYHAIAMI
B 3TOT ME€PHON, NMajaiud HA Ae]a NPOTHB NOPSAKA YNpaBAeHHS,
TO MOXHO 3aK/IOYHTb, UYTO T4 CTPOTrOCTH PENpPeccHH, KOoTopas
O0HAPYXHIACL MME@HHO B 3TOif 06/1aCTH B MEPBHIl TOX PEBAJIIO-
uuH (cM. gandbie cobGpanusie [ Kypckum), 3atem 3HAUHTENBHO
oc1abena, ¥ yCAOBHOE OCYXIEHHE 3Jech CTaa0 NPUMEHATHCA
Jdaxe HECKOIbKO ualle, 4YeM Mo gedaM 06 HMYUIeCTBEeHHBIX
NPeCTYVIEHHSIX, NPEUMYLUECTBEHHO MOJCYAHLIX HAPOIHBLIM CyadM.

Hapany ¢ nocrenennniM yTBep:IeHHeM NPAKTHKH YCI0B-
noro ocyxnenua B PCOPCP uHTEpecHO BKpaTuEe MNPOCTEANTH
cyab6y atodt mepnl u B YCCP, npeacrasasitouleil B 3TOM OTHO-
IIEHHH KAPTHHY HECKOJBKO OTJAHYHYI0. YKpauHa Bouwia B Pene-
pauuto Coserckux Pecny6Gnuk TOraa, KOrjga OCHOBHLIE Y4EPTLI
coBerckoro crpod B PCOCP ycnenu y:xe Ca0:mHUTLCA, Y CIA0BHOE
OCYXIeHHE 31eCh ObIO BBEAEHO 0COGHIM nmekperoM ot 17 mapra
1919 r., HaMeyaBUIMM BECLMA IIHPOKHE PAMKH AAS NPHMEHEHHS




HOBOH MEpHl H BMECTE C TeM He JaBaBUIMM AOCTATOYHO SICHOrD
onpexenenus cywmecrBa ee. [lo nannsiv, mpuBogumsiv npod.
M. M. T'pogauuckum '), 8 1920 r. ¥ JAUICHHIO CBOGOAB HAPOIL-
HEIMI Cynamu H  peBTpuOyHanamu YCCP 6n110 npurosopeno
2320 muu, yto cocrasasetr 37,1%0 OCYIACHHBIX, OPHYEM M3 HHX
880 uen. (37,5°'w) GBHIIO NMPHUTOBOPEHO YCI0BHO. B mepsyio momo-
Buny 1921 r. (c 1 ¢eepanas no 1 mioadg) TpuGysassl NPUroBo-
pHIH K JHIIGHAIO CBOGOABI 823 uen., mpu uyem yCJIOBHO 3TO
HaKa3aHWe Obi10 mnpumeHeno K 220, T. e. B 26,9%. Hyxuo
OTMETHTB, UTO HAPOJHEIE CYAHl YKPAaHHBl LIHPOKO MPOJOIAKATH
NPAMCHEHHE YC/IOBHOTO QCYXICHMA ¥ K JHLAM, PUTOBOPEHHBIM
K npuHyn. paboram 6e3 /uIeHdst cBO60AB. Tak, U3 gucaa
2288 NPUCYXACHHBIX HAD. CYNAMH K 3TOMy HAKAa3AHMIO, YKPaHH-
cinmn cynamu B 1920 1. 650 uaan 28,4%0 Gbiin IpUrosopensi YCJIOBHO.

Crnenyer nanee otmeruth, uto ,Pykosouamue |Hauama no
yroji. 0paBy“ He NOAyYHIH Ha YKpauu AL >
3HAHHUA W 4TO HM Hexper 17 mapra I%@% 103]1
it gexper YCHK ot 12 woabps 1921 r. ,O amwmehnn cso-
Gobl, yCIOBHOM JA0CPOYHOM OCBOGOMMEHHH M YCAOBHOM OCYk-
pennn® (C. V., YCCP 1921 Nog28 cr.\680) ue crabBuau cyay
HHKAKHX NPerpaj B npumeHedny YCIOBHORO OCYXIEHMS, BC/IE]-
CTBHME Yero GblIH Cy4ad NPHMEHENNINero W K HaKa3aHWIO pac-

crpeaom. OnyGankoBa, e B 19200 YKpauHcKoe mM0/I0NKe-
HAE O HAPOAHOM CY, er. 28 (anano HuyHO¥ Haue#d cr.23 [lo-
aoxennsa 30 Hoabpa 1918°R) 03B cyny obuiiM o6pasom

NpH BCAKOM OGBHHEHHH BHHOEHTL YC/AOBHOE OCYXJIEHWE, pAac-
CMaTpHBaeMoe JMullb, Kak 0co6af opma CMATUCHHsS HAKA3AHMA.
MeL BN, TakEM 06pa3oM, YTO YCAOBHOE OCYHIEHHE Y

HAC 33 MOJH PEBOJMIOUHH YCMET0 NPOMHO BOMTH B NPAaBOCO3HAHUE
H CTaN0 O1HOH HP HauGO/ee YAaCTO IPUMEHAEMBIX Mep.
yMaTh, 4TO CTO/b 4YACTOE NPHMEHEHHE €ero [AMKTOBA-

J0Ch H ITB/ICUEHHBIMH COOOPAMKEHHAMH, CKOJIBKO Tpe-
6oBanua aMOi XHU3HH.
Han0o/i€e 3naunTe/bHOE BAHSHHE HA IIMPOKOE MNpHMEHe-

i€ yCIOBHOrO OCYXKIEHHS OKas3aJl pe3Kuil MOBOpPOT B OCHOR-
HBIX B3VIAJaX HA HAKA3aHWE M WeaH, npecienyemsie um. [Ipo-
rpamma PKIT B § 11 caenyomum o6pazom dopmytupyer Leny,
NpecaeiyemMnie napTuei B 00/1aCTH HAKA3AHHUS:

,B ofsacTi Hakasauwusa cyad yHe NpHBeId K KOPEeHHOMY
H3MCHEHHIO XapaKTepa HAKA34HWA, OCYILUECTBIsSISI B LIMPOKHX
pdsMepax yciaoBHOE OCYXACHHE, BBOAS KaK Mepy HaKazaHysd
OOUIECTBEHHOE MOPHLAHHE, 3aMeNds JHIIeHHe CBOGOAB 0053a-
TSIbHBIM TPYAOM C COXpPaHEHHEM CBOGOJbI, 3aMEHSS TIOPbiibl
BOCMHTATEALHLIMH YUYPEXACHHAMH W AaBas BO3MOXHOCTb MpIif-
MEHATH MPAKTHKY TOBapuueckux cynos. PKII, orcrauBas na.zob-

M. M. Fpoaamuckmil. JaemenTis Kapsl u coupaabuoh 3a-
utAThl § cictene makasauuit YCCP.  Beerunx Cos. MOcrthumn ua  Ykpaune'.
1922 No 1 crp. 16 —19.
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10 TOMY K& NyTH, AOM¥KHAa CTPEMHTHCHA

K TOMY, YTOObI CHCTeMa HAKA3aHHH G6hJIa OKOHYATEABHO 3ame-
HEHA CHCTEMOIl MEpP BOCMUTATENLHOrO Xapaxktepa“.

HMpaes Bocnuratenbnoro BosmeicTBus na NpecTynHuxa Tpe-
OyeT OCBOGOMAEHHS €ro OT HAKA3AHUS JUIIEHHeM cBOOOAE B

TEX CayuasiXx, KOorjaa oH

MOX¥eT OblTh MCOpaBaes Ha cBoGoae, M

[NPDHUMEHCHHE YCJA0BHOrO OCY2XKJIeHHA LB LIHPDOKHX pa3Mdepax*®
ABAACTCH OMHUM U3 [EPBBIX MPUTOAHBIX A5 3TOrO CpeICTB.

,.OCO6eHHOCTBIO Halller

0 KOAEKCa—IIHIIET MOCKOBCKHI ry6mpo-

Kypop A. ScTpuH !),—IBASETCHS TO, UTO B HeM TaK LIMPOKO, KaK

Hd B OJIHOH cTpane Gy
HHE YCA0BHOTO OCYXIEe

p:kyasnoro 3anana, ZONYWIEHO MpPUMeHe-
nust. [Iponerapckuit cyx Bosce mne crpe-

MATCA 0G3aTeNbHO CaXaTh B TIOPHMY Jake TOro, (KTO COBep-

wua 6oaee UAU MeHee

cepbesnoe npecrynacuue. OH 3HA€T, 4TO

GBIBAIOT TAaKHE MPECTYNHHKH, KOTOPHIX MpHBEIA K MPECTyiie-

HHK JHIWB HECYACTHO CJOXUBLIHECS PI B b G
OH 3HA€T, 4YTO TAKHUX NPECTYMHAKOB HY

CTBHTE/NBHO BPEAHBLIX H

s1emMeHToB. OT nocaenHux obure
HYBCTBOBATHL CeOst B 0e30MacHO:
cHaAT nox 3amkom. He To ¢
J0CTaTOYHO YXK€ NPUTPO3UTH
4all MOBTOPEHMST NPecTymeH

3HIBACTCH, B PYKU M G
npodp. M. M. I'pos
npaso YCCP 2) p#iter:

HAXOJALIEE CBOE BBIPAXKEHHE |
Kapel, NONycKas yCAOBHOE OCYK]

06CTOATEABCTRA;
{ j . OT JeH-
OBETCKOMY NPABONOPALKY

Oe3 comuen%, MOKEeT
JAHIIL TOrjxa, YKorga OHH
OTUM CIIOWD A3 PALOM
1 HaKasaHdeM Ha cay-

{\B8s/in Ccebs1, 4To HA-
M He coBepiaaH. A-
PH3ys 1 HOBOE YroJoBHOE
BPOfIefiCKOe Yro/10BHOE Npaso,
OJIEKCaX, MOCTPOEHHBIX HA MAEEe
CHHME MMOX AaBleHHeM TpeGoBa-

YTPOXaIolH

»3am

HUA KH3HH, IENAaeT NPM 3TOM OTCTYNJEHHE OT CBOMX OPHHIH-

MUANBHBIX MOA0XKEHHI],
o6aacts | np uMenefts

&M M 00‘ACHACTCH CPABHUTENLHO Y3Kast
YCA0BHOIO ocywaenus: JeficTByloLIee

HBIHE YFOAOBHOE [MPABO, HMCXOAH H3 HICH HAKAa3aHUSA, KaK Mepbl

COUHMaIbHOH, 3111
TYT YCJAOBHOFGNO

'Bl, BITOJIHE [10C/E10BATEAbHO BBOAMT MHCTH-
HUICHHA U NPUTOM B T0pa3zo GoaplieM o6‘eme;

3TQ nocaeaHee o6GCTOATENLCTBO SBISETCH N03TOMY HE CayJaii-
HbIM, 4 OPraHHYECKH CBA3AHHBIM C MPUHUANMAALHBEIMK HAYAJAMH,
[TOJI0KEHHBIMH B OCHOBY BCEil CHCTeMBl HAKa3aHUI®.
[MoxrBepxmenue Toro nosoxenus, uto LIMPOKOe [puMe-
HEHAE yCJI0BHOrO OCyx<aeHUS OHLIIO TECHO CBA3aHO C BO33pe-
HAMH HOBLIX S/IEMEHTOB M3 PSIIOB MPOJETAPHATA, 3aHABLIMX
Cyae0Hble MOMKHOCTH B HOBBIX COBETCKUX CyJaX, MBI HAXOIHM
B HHTEPECHOH craTtucTuke, npusoanmoit E. H. Tapuosckum B
€ro CTaTbix, NOCBSIICHHBIX XAPAKTEPUCTHKE CyaeGHOH penpec-

CHH HapOAHBIX CYXOB M PEBTPHGYHANOB B CBA3M C JHYHHM CO-

1) yrc_moauoe npaso PCOCP & ckarom uztomenwy. M. 1923 cTp. 28.

) M. I'poaszunckuil JaeMentsl KapW W counmantHod 3auith B

cCHCTeMe Hakasanuit YCCP. |
crp. 19.

sectunk Cos, (Octnumnn na Yrpanse. 1922 N 1

|
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crapom ux !). Jlaunble aBTOpa OTHOCATCA K MEPHOLY MEPBHIX
naeBAtTH mecsaues 1921 r.

JIna XapakTepUCTHKU COLHANIBHOTO MOJOMEHHs cyaeH, E.
TaproBcknit 6eper Tpu MPU3HAKA: NMPOLUEHT YAEHOB CYyAa—KOM-
MYHHCTOB B TOM MM HHOH ryGepHHH, NPOLEHT CyAed M3 uxcaa
paboyMX WIH KPECTBSIH M, HAKOHEll, IPOLEHT CyNeH, MOAYUHBLIINX
BHICIICE WM cpeaHee 06pa3oBaHMe, MM He MONYYHBIIHX TaKO- |
BOro. [To OTHOMEHHIO K Ka)<J0i KaTeropHy NMPHBOAATCA AAHHBIE,
XapaKTepu3ayioline crenenb 4 Qopmbl CyaeGHOH penpeccHu.
3auMCTBYEM H3 HHUX CBeIEHHs, OTHOCSAIUMECS K pasmepaM [pu-
MEHEHHSI YC/JIOBHOTO OCYX(E€HHS, NPUBOAA MapaiaeJbHO C 3THM
U JaHHbIe 00 O00lIEeM NpOLEHTE OCYXAEHHBIX, H B YACTHOCTH,
NPOUCHT MPHCYXAEHHBIX K JHLWEHHIO CBOGOABI. 1

Ha 100 oGBunsieMblX HAPOAHBIE CYIbl NPHrOBOPHIN:

/o ocyHaeH- TOM HHCTe
[To mapruitHocTy: HbIX. Ly CaoBIO,
Goawl

1. Fpynna ¢ MakcHMaJbHLIM 4H-

CJIOM Cy1eH KOMMYHHCTOB (CBBI- A

e 40%/o) y 69 43 53
2. Cpeanss  rpymna (15— 409

CyeH- KOMMYHHCTOB) ' 69 O 38 48
3. Tpynna ¢ MHHHEMaIbEEIM, YUCY et

o 71 33 44

JI0M KOMMYHHCTOB (Mene
[To Bcem ryGepupsim 39 49
68 39 57
68 36 44
[To oGpasoBaTtensHOMYy YPOBHIO |
cyAaeii:
I'y6.c MaKCHMANBHEIM [[POLIEHTOM
NOMYYHBIIMX BHICII. H Cpex.
06pasos. cyne# (50°/o u Buitne) 69 34 37
I'y6. ¢ 15—50°/0 cyneit, noayu.
BBICUI. MJAH CpeiH. 06pa3os. 69 41 5l
Ty6. ¢ MHHUM. npol. cyaei, no-
Ay4nBIIHX 06pasoBanue (Hu- .
#e 15%o) 69 33 <7

HNE Tapunosckuif. Jlaunwli COCTAR M penpeccHH pPeBTPHHYHAIOR.
Ewen. Cos. tOcr. 1922 J& 11. Ero we. CyaeGuasi penpeccus B CLsizh ¢ aHu-
HHM COCTABOM HApOAHBIX cydeft. Tam xe Ne 9
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ATH JaHHble MOKA3bIBAIOT, 4TO B TO BpeMA KaK OOumuil
MPOLEHT OCYXTaeMblx BOOOWe O0OHAapyxusaer 60/abUIOE [10-
cToaHcTBO (68—69Y/0), cyast ¢ mpeobaagaHHEM KOMMYHHCTOB,
paGo4nX WM JHIL CpexHeii 00pa30BaTebHOM rpynisl npuderaor
HECKOABKO YaUle K HA3HAYSHHIO HAKA3AHWUA B BHAE JHIICHUS
cBoGoasl. Ho BMmecTe ¢ Tem 3TH KE rpynnsl H3aiOT 3HAYHTENLHO
60U NPOLUEHT CJIY4YaeB NPUMEHEHUA YCIOBHOrO OCYMAEHHS.
Pazanuus MeuCly BO33PeHHAMH OTACALHBIX [Pyl CYA0B HAa 3TY
MOCACHHION MEDY BbIpAAEHBl AOBOJBHO Pe3Ko, i XapakrepHo,
4TO IIMEHHO pabouas M KOMMYHHCTHYECKAs Cpyanbl [IPUMEHSIH
3Ty Mepy 3HAYHTENbHO yYaule APYrix.

Uro Kacaercs penpeccHd peBTpuHdyHAnoB, TO MO CBOEMY
COCTaBY OHM JABAIH CMJIOWE MNAPTHAHBIX KOMMJHHCTHUECKHX
padoTHuKOB (263 #3 265) ¢ npeoGaaxaoumM npougurom 6. pa-
6ounx (50" oy oburero cocraBa), TAK HTO

NeabHBIME  TPHOYHANAMH HHTEPECHO BbIF no npu-
3HAKY MPOLEHTHOrO pPaCrpPOCTPAHEHH 4 npeace-
,J.E'!TE.’ICIUi. I 4aCHOB 3THX CY/10B. -

0o ogyia, K aumenunios 'Ycaonno.

gooGlfe.  csoGoubL
PeBtp., He wumeouue B CBOEM
COCTAaBe 4/IEHOB C BBICLIMM: .1{1@ D “

cpexHuM ofpasosanuem | 87 51
N
~ 5
) 84

PeBTp. € MaKCHM. Yk
7453 14

P
1oay4. BhICULL 1
o6paa. ‘
Bce peBTprOyHATBEE 78 44
HAnecy  Mbl HaGMOxaeM, 4To TPUOYHanAbl C HAMMEHBILHM
YHCJAOM JIHII, MOy B%ﬁ BHICIIEE W cpeaHee 06pa3oBanue (7. e.
06bIYHO ¢ HAMGOABMIMM YHCIOM 6. pabouHx), AA0T 3HAYMTENBHO

G0/IBLIH] CJOBHOr0 Ocy:#aenns !).

THKA WKHPOKOFO NPUMEHEHHs YCAOBHOTO OCYNJICHHS ABMAACH HE
pe3y1bTaTOM HMCKYCCTBEHHO HABA3AHHOA MOKTPHHbL, a TECHHLIM
o6pa3om Oblaa cBsizana ¢ OCOGeHHOCTSIMH HOBOrO NPaBoOCO3HA-
nud. ‘Koneuno, saech geficTBoBanu 1 Apyrue moOasouubie dax-
TOPBI: MEpPenoJHeHHe MEeCT S3aKIIOYeHMd, 3acTaBldBlUee HE Ha-
NpaBaATk Ty1a JAWll, HE MPEICTABISAIOMUX OCOO0H ONacCHOCTH
A1 IPaBONOPS/KA, TPYAHBIE YCAOBHS YXH3HU B CTpaHe, BCACH-
CTBHE KOTOPHIX MpecTynienus (B OCOGEHHOCTH MMYIICCTBEHHBIE,
a OTYACTH M CAVKEOHEHIE) COBEPIIATMACH O BAUSHUEM KPaHHOCTH.

1) T. Pos i 1iC k 11 {l. OCHOBMWBAACK HA JamAmix, coGpannsix Bepx. Tpu6.
BIIMK, 1eckoasko ocnapiBaet NpARMARHOCTH Aanubx, coobuaessix E. Tapnos-
CKUM, HO H OH BBIROAWT CACAYIOULIYI0 CTATHCTHKY [PHMEHCHHA yCA. OCY#l.,
YKa3abIBaoULyl0 Ha To we pazanune. Tak ,odpasopanubie” Tpubyiansl u3 90" 0
OCYHAGHHBIX K 2500 UPMMERNIOT ¥ CIOBHOE OCYKACHHE, A ,HEOOPA30BAHHIE" H3
&0 ocymaeHHux—k 33"u (CM. 3aMeTky oK BONpOCK 0 ANMYHOM COCTAUC H
penpeccunt Tpudynatos. Exwen. Cop. HOcr. 1922 N 13)
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HenocTtaTouno OTUET.IMBO CO3HABANH HOBBIE CYABH W IOPH-
IAYCCKHE OCHOBAHMA JAJA OCBOOOMIEHHSl OT HaKasaHHs (XaB-
HOCTB, MPUMHUPEHHE, KPAiHIOn HEO6XOAUMOCTh) MAM CAydau OT-
najenust NPOTHBONONOKHOCTH (KPaHHOCTh, HeoGXomuMyio 0060-
POHY H Mp.), BCASACTBHE YErd BO MHOMHX Caydasx BMECTO NoJi-
HOTO ONPaBAaHuUs BBIHOCH/CA IPUTOBOP 06 YCAOBHOM OCY:KICHHH.
Ho sty 0cOGEHHOCTH, OKA3bIBaA HECOMHEH!O HEKOTOPOE BIAHAHHE
Ha NPAKTHKY, OJHAKO He OMPeXensid C000K0 OCHOBHOFO OTHO-
[IeHUs K HOBOH Mepe.

EcrecTBenHO, M03TOMY, Y9TO MNPH COCTaBICHAH MNPOEKTA
yroaossoro kogexca PCOCP nn y KOro He mMOMIO BO3HHKHYTH
KonebGaHuil OTHOCHTENLHO TOrO, YTO YCAOBHOE OCY/KACHHE, KaK
mepa, npoauxtoBaHHas HOBBEIM [1PaBOCO3HAHuEM, AQMKHA HAATH

B HeM Mecto. Ho npoBoas ee B KOAeKC, HEOGXOAMMO GBLIO MO-
3a60THTLCA NPaBoM 0QOPMICHHS 3TOH MepH, npu%ﬁameﬁcsly
HAC B TPEALIECTBYIOIUHE MEPHOMALI. KaK MBI aH,
TOYHON IOPHAHYECKOH XaPaKTePHCTHKH
NpeABaPUTEAbHEIE POEKTH Yr0I0BHOK : \1OC/IOBHO
nopTopAs noaoxenue cr. 26 ,PyxoBejaumx wayan 40 yro/ioB-
nomy npasy PCPCP“, secsma Mano MBITAIHCH ero YrayGure.

Ony6auxoBanubiii B KOHie 19200k, mnpoext yroa. KOI.
PC®CP, cocranrennniit O6uekoueyngraudounsi Orneromn HKIO
B cT. 34 nasan creJouiyio [ ManoCoNepKATeNbHYI0 XapakTe:-
DHCTHKY YCI0BHOTOOCYHICHHA ! ). B

»CyIL MOMexT(B BHAY Q &@DﬂTEﬂhC‘I‘B Jena npu Ha-
3HAYEHHH HaKa3aHus CleaTh I0BJACHHE O HENPAMEHeHHH
ero B Teuenue OnpenenenHora Bpemenu. Hakazauue 10 ucTede-
HHA arosgf-é/iéié;ka BKET GLITh TIPMMEHEHO JMIIb B ClyYae BHOBb
oﬁuapyﬁﬁsmeﬁm OMACHOCTH JEeATe. [To npowecTsuy onpene-
Cy/0M CP@KA HA3HAUGHHOE HaKasaHue MOraluaeTca”.

% pefycMaTpUBanach BO3MOKHOCTE IMPH3HA-
IEHHOTO BOCCTAHOBJGHHBIM B €r0 MepPBOHAYA/b-
BCeit MX HENPUKOCHOBEHHOCTH.

[1poeKT yroa. Koji., COCTaBAeHHH B konue 1921 r. Hu-
crutytom Cosercioro [Ipasa?), B cT. 29 xapaxTepH308aT yCI0B-
HOE OCYyXJIeHHe CJAeXYHLIUM 00pasoM:

,¥ COBHOE OCYX/IEHHE 3AK/II0YAeTCss B TOM, HTO CyH, H3-
6paB MepOil penpeccdn JuLIeHHe CBOSOALI HAH NPUHYIAHTEEHBIE
paboTHl 6€3 JuuIeHHs CBOGOMAL, MOMKET IIOCTAaHOBHTb HENpHME-
HEeHHE €2 B TeueHue ONpeJeNeHHOro UCIuTaTenbHoro cpoxa. Me-
NBITaTeAbHBINR CPOK He MOXeT ObiTh MEHbIUE 2-X JIeT U He CBhllle
5-Ti JIeT.—YCAOBHOE OCYM(IeHHe 00A3aTeNbHO COeJHHACTCA C
NATPOHUPORAHUEM B TEYEHHE HCHHITATENLHOr0 CPOKa, ¥ TOABKO
B HCKIOYUTENBHBIX C/Ay4Yasgx MOTHBHPOBAHHLIM [IPUTOBOPOM CYA
MOXET MOCTAHOBUTH 00 OCBOGOXKIEHHH YCJIOBHO-OCYXACHHOTO
oT 06MA3aTeAbHOro naTpoHupoBanua.—J[o KCTedeHUs onpene.eH-

1) Marepuaas: Hap. Kom. FOcr. Y. [1. M. 1920 ctp. 47.
2} Marepuaast HEIKO saim. X 1921 1.




HOTO CynOM CpOKa MPUrOBOP MOXMET GHITH MOCTAHOBICHHEM cyna
[IPUBENECH B UCMOJHEHHE JHIUB B CAYYae BHOBD 0GHAPYKHUBLICHCS
NPECTYMHOH JNEATENbHOCTH OCYKACHHOTO0.—[ 10 MPOIUECTBHU OMnpe-
ACTCHHOTO CYJ0M CPOKA NPUIOBODP CUHTACTCS MOTALIeHHBIM Y,

BBoas ycnoBHoe ocymnenue, wax ¢dopmy ycroBHO-noOTaCH-
TENbHOH OTCPOYKH HaKa3aHus, CONPIKEHHON € 06I3aTeABHBIM
narponupoBanuem, npoext HMuer. Cos. [TpaBa ne BBII€PAHHBAJ
HMOCACAOBATRALHO 3TOH TOYKM 3peHus. B cr. 22 n. ik yCao0B-
HO€ OCyX(NeHHE GHIN0 yXKe YNOMHHAEMO, KaK 0CO6bIi BHJ, HaKa-
3aHHd, a'B cT. 12—Kak apeaBmiuaiinas dbopma cmsaruennst naxa-
JaHusd, aHaMOTHYHAST GCBOGOXKACHMIO OT HAKA3AHHS. [Tpumenenne
3TOil MepHl N0NycKaloch ,B CIyuany, KOrAa AeaHue, 3anpeeH-
HOE T1OM CTPaXOM HAKA3aHMS, NPUUMHAIO Bpe CGBePLIEHHO
HE3HAYHTE/IBLHBIA HJIM COBEPUIEHO OOBHHACMBIY NOA NaBJIEHHEM
0COGEHHO HeGAArONPHATHO CAOKHUBIIHXCS N5L HErO 06€ToSTeNLCTB
4aH MO BIHAHHEM H3BHHHMTENBHOH OLIN T
Tax®, NPHYEM B TAKUX CAYYanx Cyx HEMNPEMEHHO TOJIKEE
RHTB B MPHTrOBOPE MOTHBBI 1Pe0CTABARHIA YCAORHOTO Y A HHST.

Hakouen, npoekr yroa. KQAEKCa,, cocraBaenHnid HKIO n
OnyGAHKOBAHHLI B CaMOM naudme 1922\r., BHeceHHbIt 3aTeM Ha
paccmorpenne BLIMK, conepsikan B _ce6e: ¢r. 30, nasaBwyIo cae-
AYFOLICE ONpEeICHHE YCI0BHORE OCY3igne HHs:

»Koraa fnpectyniehie, 0 KOTOpOMY OnpenejeHo Hakasa-

HAE B BHAC JHIICHNST €BOGOA B
BrEPBHIE, NDH HCKAMOUNTENBHD THHEHO!
B ero mu3nu u<KOraa crenels ONACHOCTH OCYX/IEHHOTO 1%
OGIUXKHTHA He TpeGyer HEMEZIN@HHON HM30MAUHMH €ro, Cyd MOMKeT
NPHMEHHTE K HeMYy ’?ﬁg_gnoanoe OCY)XICHHE, T. €. NOCTAHOBUTH O
HCNPUBEACHAH OKOHYATE/IBHOTO NPHrOBOPA B HCHOAHEHHE IO
COBEPIUEHHS OCYXKAGHHBIM TOMAECCTBEHHOIO MM OAHOPOJHOrO ¢
COBEpIUIBHHBIM NpecTynienus. B C/lyyae COBEPIUEHHsT TAKOBOTO
€HHOTO CYAOM HCOBITATENBLHOrO CpoKka (He
HE, CBBINIE 5 JIeT) nepBoHayaabuAi NPUrOBOp Heme-
ANEHHO NPHBOANTCA B HCMOMHEHHE HE3aBHCHMO OT pUroBopa
o HoBOMy neny“. Bmecre ¢ tem npoexr HKIO Bmax B Ty e
OWHOKY, KAK U COCTABHTENH npoekta HMucr. Cos. [1pasa, sxaio-
‘1B yCTOBHOE OCY)XICHHE B Nepedensb HaKasanui cr. 26 n. ,B*
KaK OcoOBii BHA HakasaHus.

B npouecce sakomonarensuoro o6cyxaeHust NpHBeTeHHAS
CTaTbsl GblIa PACYICHEHA HA JIBE CTATBM M HECKOIBKO BH/IOH3-
MEHEHBI [ODHAMYECKHE NOCAEACTBHA Npu HApymeHun obs3a-
TEJALCTBA O HECOBEPINEHHM HOBOTO MPECTYMVIEHHS B TeueHue
HCHEITATEABHOTO CPOKa. B oxonuatensHoit penakuuu, Bolueiueit
B yro/. xojexc, cr. 36 u 37 raacar:

»CrT. 36. Koraa npecrynaenne, mno KOTOpOMY OmnpeaeneHo
HAKa3aHWe B BUJE JHIUEHMS CBOGO/BI, COBEpIIEHO OCYKICHHBIM
BOEPBLIC, NPH TAKEIOM CTEYEHHH OGCTOATEABCTB B 6ro JKHBHH,
H KOTZa CTENeHb ONACHOCTH OCYXKIEHHOTO VA OGLIEUTHS He
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TpeGyer 06A3aTeNbHON M30IAMMH €ro U JaKe H23HAUCHHA €My
NPHHY ANTENBHBIX PabOT, CYyX MOXET NMPHMEHHTh K HeMy YC/AO0B-
HOE OCYX/IEHHE, T. €. IIOCTAHOBHTBL O HeNpPHBENeHHH OOGBUHHTENL-
HOTO NPHrOBOPa B 4acTH, KAacCAOUICHCS JHIUEHHS CBOGOAH, B
HCIIONHEHHE, NPH YCAOBHM HECOBEPIUICHHS OCYXIEHHBIM TOXIe-
CTBEHHOTO HJIH OJIHOPOAHOTO C COBEPIUCHHBIM NPECTYIIeHUSA.

[lpxcoenunenHoe B MpPUroBOpPE K JIHILEHHIO CBOOOABI I10-
MOJHATENIBHOE HAKA3AHHE B BHAE JNEHEXHOTO HAH HMYIICCTBEeH-
HOTO B3LICKAHHA [PUBOAWUTCA B MCIOJHEHHE Ha O0LMX OCHOBA-
HHSIX, HE3aBUCHMO OT TOrO, YTO OCHOBHOE HAKa3aHHE 3TUM MpH-
TOBOPOM HA3HAYEHO YCAOBHO.

Korga cynm onpemensier, uro mnocaexctBiem ¢ OCYKICHHS
AaHHOrO OOBMHSIEMOTO JO/IKHO SIBATBCS [OPAMXKEHHE  ero mpas,
CYI HEe BNpPaBe NPUMEHATb K HEMY YCJIOBHOIO HAKA3@HHSI. .

Cr. 37. B cayuae COBepuIEHHS HOBOIO ‘TOHIAECTBEHHOrO
HAH OXHOPOMHOTO NPECTYMNIEHHA B TEUCHHE HA3HAUCHHOLO CyIOM
HCNLITATE/ILHOTO CPOKA (HE MeHee TPEXK M He CBHIE AeCHTH JeT)
MMLIEHHE CBOGOJIbI MO YCI0BHOMY MIPUROBOPY OTGHIBAGTCH OCYH-
JACHHBIM 110 BCTYM/JEHHUH B CHAYAOGBHHUTEIBHOrO OpPHIOBOPa MO
HOBOMY Je1y M MPHTOM Heaa émmo OT HABHAYEHHOTO 3THM [0-
CIEHMM [PUrOBOPOM HAKa HO'c TeM, 4to OO6ILHiA CPOK
nonnemamero 01'61;11‘?110 h‘ﬁm' csoﬁqgtu Mo 060UM MPUCOBO-

Beeneune Ywnoanoro {fﬂ,uexca W HOBasl OpPraHu3aluga Ccy-
JOB OKa3and Hzﬂeimioe BAMAHME HA MPHMEHEHHe YCJIOBHOTO
OCYKIEHHS MOREPABHRHNIO C MPEALUIECTBYIOIAM EPHOIOM, TPH
YEM B HDBBIX yCAOBUAXNIPOSABANIACH HECOMHEHHAA TEHIEHUUs K
COKPAWEHUIO ero npuvedennsi. Mul npuBefieM CHauasa JaHHbIE
obhduHANBEHON CTATHCTHRY (B HECKONBKO OO6OGIIEHHOM BHIE),
a 3areM  crenaeM Hexkoropoe comocTasaenue. [l ymo6ersa
IPUBOTHM AeBHO JaHHble 3a BTOPYI0 mnoaoBuHy 1922 r.,
KOrAa Jeiic H HAPOJHHE CyAL M PeBTPUOyHann, # 3a
nepsoe nonyroaue 1923 r., koraa npuHATH BO BHHUMAHHE JaH-
HBlE HAapOMHBIX CYAOB M FyOGepHCKHX cynos (6e3 BOEHHBIX H
BOEHHO-TPAHCMOPTHLIX TPnGyHaaor). [laHBbie, OTHOCALIMECT K
KAPATENbHOM MOJHUTHKE OOGEHX KAaTeropHid CyI0B, COEIHHEHE!
BMecTe ).

beiio npurosopeHc: u3 BCero
4YUCaa OCYXIEHHABIX.

K GeaycnoBHomy muineHuio CBo- _

6omgel . . . ) 21:201, 25,09,

K ycnosnomy numenmo caoﬁonm 9,5%, 10,99/,

Il moa. 1922 r. 1 noa. 1923 r.

1) Cu. cBoadLifi OT4eT O IeaTeibHocTd ry6Gepncknx cyios PCPCP, wa-
neyatranuufi B Ne 52 Ewen. Cos. HOct. 1923 .
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[Mo paay OTAEABHBIX (OpPECTym/IeHuil 6510 NPHrOBOPEHO B
APOUCHTAX:

[lpectynaeHud. Il mon. 1922 r. [ moa. 1923 r.
c.[:c‘::}_\:(;. VeasoBio. cl::::?l; YenosHo.

1. Kontp-pesoaioiuonnne . . 38/, 21,7 58.5 9,5
2. Mporus nopsaka ynpasaedus 10,5 6,9 10,2 6,4
3. JOoMKHOCTHRIE . . o - 37 12,7 56,2 18,8
4. O6 OTAENEHHH. uLpKBH . . 304 115 14,4 13,0
5. XosgicTBenube . . . 14,1
6. TlpoTHB MHU3HU U 3)10p03bﬂ 31,2
7. Umywecrsenusle . . . . 403
8. BouHckue . . 34,3
9

. I'lpoctynkwy, npep. . VI . 10,9

PeBOJIOLMOHHBIM, I0/DKHOCTHBIM, XO3f

uuM. CoortHolenne e Memays )

Ka3aHHEM JHIIeHHeM CBOGOAL

LIEM MBI yKAa3HIBAAH, KaKoe (7

OCY)KIEHHHIX NPHXOIU/I0CH | AILICHHBIX CBOBGOMBI.
2 r. OHO pPAaBHANOCL:

ir.—44, 1922 r. (I nono-

Jaa -peBTp HaJ10B (WBHHHOCB (no moayroauam):
I ] —97, | noa1920 r.—40, 1l noa. 1920 r.—48,

Momon. 1921 r.—51, I mon. 1922 r.—60.
E¢nn nepesecrH ‘MaHuBIE 33 MOCAENHHE ABa NOJAYronus

(Il-yto 1 [-yio mon. 1923 r.) B COOTBETCTBEHHbIE
npoLeH , To mMbl noayaum 3190 u 30,3%0, T. €. COkpa-
LICHHE B -ABa pasa.

l'Ipou.e 0 OTHOLEHHE MeXAy Oe3VCA0BHBIM H YC/AOBHBLIM
AuIeHMeM cBOGOAB M0 oTAeabHHM npectynaenuam: us 100 npu-
YOBOPEHHBIX K JHIIEHHIO CBOGOAH BOOOUIE OBUTH OCY}CICHH
YCJIOBHO:

NPECTYTIEHMSL. LU
1. Ko#Tp-peBomOUHOHHLE . . . - 36,4 14,0
2, [Npotus nopaznka ynpaaneﬂnﬂ : 40,0 38,6
3. JIomKHOCTHRIE . . . =t . 23,2 24,0
4, O0 oTHeneHuH LUePKBH . . . - 27,4 47,5
5. X0o3AACTBEHHBIE . - . . .« - . 35,0 32,2
6. [IpoTuB agudoCTd . . . . . . 23,1 33,3
7. UmywecrBennse . . . . . . 25,1 279
8. Bouunckue . . 30,0 17,1
9. INpocrymnxy, npenycm rrr VIL YI{ 33,0 43,0
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Hau6oablnid NpOMEHT NPUMEHEHNs YCAOBHOTO OCYXKICHN
NAI0T, KAK Mbi BHAWM, MPECTYIJICHUs MPOTHB MOPsAKA ynpasie-
HUST M TMPOCTYNKH MPOTHB OOLIECTBEHHOrO MOPSIAKA, HAPOAHOrO
aapaBust W T. . [Ipecrtynnenna npoTHB 3aKOHA 06 OTACACHHH
LEPKBH OT TOCYAApCTBA AAIOT 3aMETHOE moBbilueHue B 1 mozo-
BuHy#1923 r. OKOO OMHOH YETBEPTH IODKHOCTHBIX TPECTYMIe-
WMl 3aKAHYMBAIOTCSA YCJAOBHBIM OCY)KIAEHHEM, YTO B 3HAYHTE/b-
HOH Mepe 06‘ACHAETCA OTCYTCTBHEM AMCUMILIMHAPHEIX CAHKUIHHA
B Yroa. Kod., Kotopsie Oblid BBeAEHBI JiHLIb NOCTAHOBICHHEM
BIIMK ot 7 uiona 1923 r.: ciydad, B KOTOPHX MOXHO OBIIO
6bl OFPAHMYUTHCA MEpOil NHCHMIVIMHADHOTO BO3JCHCTBHSA, 3aKaH-
YMBAJAUCH HEPEAKO YCAOBHHIM ocyxuennem. OnHy TpeThb cay-
yaeB YCAOBHOrO HA3HAYEHMsSI HAKA3AHMA JIMUICHHEM CBOGOMLI
JAI0T XO3AfCTBeHHHE MPECTYIVIeHWsi, YTO OTYaCTH| 06‘AcCHACTCH
CTPOrOCTHIO MPEeIYCMOTPEHHBIX 32 HUX CaHKimi. [1pnBan3uTe 6HO
OAMHAKOB MPOLEHT YCAOBHOTO OCYXJeHuf "HO. npecryrieHnsm
NPOTHB JMYHOCTH W NMPOTHB MMYIIECTBA) KONROIACH,B  Npe/enax
oT '/4 70 '/3 cayyaeB. DTH MPecTynaAéHus, B BuLy CBQEi MHOro-
YHC/ICHHOCTH, MOTYT ObiTH MPU3HAHHL HanOO/ee THNMHECKUMH H
NOKA3aTeNBHBIMH B CMBIC/IE MpPUMEHEHUS) YCAOBHOTO “OCYy K ACHH.

B Buay TOro, ut0 KapafeénpHaa MOAMTHKA OTARIbHLIX CY-
JIOB CHABHO PAa3HOO6PA3UTCA B 3aBHCHMOCTHA\OT OTARNbHLIX MECT-
Hocrefi, Mbsl MpuBeaeMA 0cob0 naHHEE O MPHMEHEHHH yC/IOB-
HOFO OCYXIeHHA CyAGOHBIMH «MecTaMi MOCKOBCKOA TyGepHuH,
KOTOpPHIE, 3aHMMaf UEeHTPAMBLHOR WOJI0MKeHHe, BEPHEE OTPAXNAIOT
B cBOeH mpaxTike, rocnojcTByoLe B uentpe nacrpoenus. [lo
JaHHBIM, TPUBOANMBIM MOCKOBCKHM Ty6. MpOKypopoM A. Dcrpu-
BeiM o MockBe u MockoBCKOW ryGepHuu 1) 3a noaropa roja
BHAHO, ATO Ha 100 OCYICHHBIX HAPOAHEIMM CyJAaMH TIPUroOBa-
pHBanHCh:

K AHUIEHHI0 cBODO/bE

ITepnosa. B TOM YHCe yCAOBHO.

6e3yCA0BHO.
[ nonyr.GB@PT. . . 37 36
Il woayr. 1922 r. . . 42,690 30
I moayr. 1923 r. . . 427 31,4

3pech BHOAHE ONPENeIeHHO 3aMeTHO, 4YTO C BBEACHHEM
Vroa. Komexca cayyau NMPHCYXKACHUA K HAKA3aHUIO JMHLICHHAEM
cBoGoaBl crasn OoJsiee 4YaCTHIMH, [PDUMEHEHHE e YCJI0BHOIO
OCYKHeHUS NPONOPUMOHATBHO HECKOMBKO COKPaTHAOCH.

M3 oTAeNbHBIX BHAOB npectymiaesnii A. SCTpHH BHIARAAET
JHIUL NPECTYIVIeHHs UMYyILeCTBeHHbe. B TO BpeMs KaK no OTHO-
IIEHUIO KO BCeM OCYKIAEHHHM B 1922 r. npOLEHT yCI0BHO-OCYH-
JAEHHHX MM ycraHaBausaerca B 12,8/, MO OTHOMIEHHIO K OCYX(-
JeHHBIM 33 HMYIIECTBEHHHE MpecTynienns oH pasuaaca  20°/o.

1) A. Dctpuu K gonpocy o Hawe# kapareanioit noanthke. Excen.
Cop. Fct. 1923 o 44. 31 pannuie, B BH1aX y1o6CTBA COMOCTABNEHHA, HAMH
HECKO/IBKO TiepepaboTanii.



ey =

B nepsyio e nonosuny 1923 r. o6uwwmi NIPOUEHT MPUMEHEHHUd
VCIOBHOTO OCY)XIEHHA MO OTHOLIGHUIO KO BCEM BOOOLIE OCYK-
HEHHLIM paBHAACca 13,4%/0, no OTHOWEeHHIO e K OCYX¥IEHHBIM 32
HUMYIICCTBEHHLIE MPECTymIenua OoH Ob1—24,80/0, T. e. BABOHHE
Goabmuy. Takum 0Gpazom MOCKOBCKAst CTATHCTHKA MOCTENOBA-
TRIBHO NPOMO/KACT TY JHHHIO 060J€e MACKOro OTHOILGHHUA K
MPECTYNHHKAM MPOTHB HMYILUECTBA, KOTOPas OBIIA OTMEUEHA elle
B Ha4yane PEBOMIOUMH JIA MOCKOBCKUX HAPOAHHIX cyxos [I. M.
Kypckum (cm. Boiue).

IpuBeniennast CTaTUCTHKA OTHOCHTCA K MOCKOBCKHM Ha-
POAHBIM CynaM. JlaHHBIE O KapaTenbHOi MOAUTHKE MOCKOBCKHX
PeBTPUOYyHANOB M (no3muee) ry6Geyna 3a 3TOT NEPUOA Mul Gepem
U3 CBOAHOrO OTHeTa O JeATeNbHOCTH Iy6. cyaQe PCPHCP za
1 moayroame 1923 r. Ha 100 uenosek ocykaeHHux IPHTOBOPEHO:

Kanuwenmo K awuweuui® 0/0  YCAOBHO MPHTOBOP.

3A BPEML, €BOGOIHI cBUGOAB  MOOTH. KO BCeM TIPUIOB.
GeaycnoBHo.  ycadBHo. K THUIEH. CEOBO/NI.
I momyr. 1922r. . . 56,3 8,5 18,1
Il nonyr. 1923 r. . . 79,3 - 6,7 8,

31eCb 0COGEHHO peako BEIpaXKeHH hPOCT HAKA3AHHIT /HLLIe-
HHEM CBOGOAL! 33 nepBoe moayroime 1923 r. u BMecTe ¢ Tem
SHAYHTENIBHOE COKpalieHne UPAMEHEHHA YCGAOBHOIO OCYXICHHS,
UTO CIYXHT NOKa3aTelem, TOrQ, 4TO PenpeccHst ryécyioB sBu-
Jach Gonee CTPOroi, em [peaeCTBOBABUINX UM PEBTPUOYHAIOB.

[NpusenemgHakoney, Kparkyio CBOJAKY O MPHUMEHEHUH YC-
JIOBHOIO  OCY)X/IGHHS BOEHHHIMM TPHOYHANAaMH HA NPOTTKEHHH
BCed Teppuropnn CGCCP 3a 1923 r. (6es mexabps)!). Obuee
JHC/IO OCYXKIACHHBIX MK paBHsioch 26,079 yen. Haxasanus, Boi-
HECCHHBIE Cynamu, DaCHPENeNATUCh CICAYIOWHM 06pPa3om:

BARB MPECTYIMIEHNA.  Paccrpes,  /Mucmie e
Kourp-peBomounst . . . . 30,0 60,4 1,8
Banautuam. . ., . . . . 46,3 43,2 8,4
Iipecr. nporus ynpasr. . . 2,0 69,8 15,6
JeseprupctBo. . . . . . 0,8 58,1 12,0
Heucn. npukasa u gucu.. . 0,2 or,7 245
[Ipoune Bommckme . . . . 0,4 64,8 19,2
Jo/mKkHocTHRIE . |, il 2 0,7 60,2 18,0
X03. umym. ¥ ap. np. . . a0 60,3 7,9

Haubonee penxum siBnsetcs npuvenenue YCJIOBHOIO OCYX-
ACHHA MO JIeNIAM O KOHTD-DEBOMIOLAM, XO3AACTBEHHHIX M MMy-
LIECTBEHHEBIX NIPECTYMVICHHAX U GaHIUTHAME.

B ocranbubix cryyasx ycnosHoe ocysaenue PHMEHARTCA
IPHG/IM3UTENBHO B TOM e MacmTabe, Kak u npouuMu cyne6-
HeiMu mectramu PecnyGaukn.

1) Cw. oryer Bepxosoro cysa PCOCP 3a 1923 r. M, 1924 r.



[Tpy HAMMYHOCTH MNONOIHAIOUIAXCS C KAXKIBIM FOZOM JAH-
HBIX O pa3Mepax NPHMeHEHHA YCAOBHOIO OCYMAEHHS, Y HAac, K
COXA/ICHHIO, [0 CHX MOp elle He ObLIO CHeJaHO HUKAKOH Io-
NIBITKH YUYECTb PE3YJbTaThl NPUMEHEHUS YCJIOBHOTO OCYKIAEHUSI.
BoabLUIKHCTBO NPHIOBOPOB 06 YC/IOBHOM OCYXACHHHM JAaxe He
PErUCTPUPYETCA, ¥ CIIPaBKH O CYAMMOCTH CTAJIM JHIUL 33 MOCHAe]-
Hue JBa ropa Goaee cucrematHueckumu OJHAKO, 4acToe npume-
HeHHUE AMHHUCTMH 3HAUHTENbHO 3aTPYAHAET YYET TEX CHAy4Yaes,
KOrja HakKa3aH{e, HA3HAYEHHOE NpPH YCJAOBHOM OCYNCICHUH, #B-
JFeTCA elIe HE [MOralleHHBIM, U (DaKTHYECKH B HMIMPOKHMX Kpyrax
HACEJNIEHHUs YCAOBHO® OCYXIASHHE HepeaKo [PHPABHUBAGTCA K
NIOJIHOMY ONPAaBIAHHIO.

Hro0Os Hajaexalie y4ecTb BO3MOMHOCTH, HMEIOUIMECs B
HACTOsALLGE BPEeMA B CMBIC/AE MPHMEHEHHs YCAOBHONO OCYKIEHHS,
DAafuM CHAayaJa AOrMaTHYECKHH aHa/JH3 BKIKYEHHBLIX B YIoJ0B-
ublii Konekc nocraxnosnenuit no aromy BOHpOcy.

J I' A BdAnV.

AHanu3 nOCTaHOBACHHA \1eACTBYIOWEr0 npaBa 00 yCJA0BHOM
OCYHIACHHN,

HOna Gonee \OTYETAMBOW), IOPHAMYECKOH XapaKTePUCTHKH
YCJI0BHOTQ QCYKACHUST B TOH €P0 opme, KaKyl0 OHO HAWIO B
nawem Yronosuom Kofgexce, Mbl pa306beM BONPOC HA CAEAYOLIHE
yacTH: (1) NMPeAnoCHIIKM,, ONpeneIstiouHe AONYCTUMOCTE [IpPHMe-
HEHUs | JCIOBHOrO |OCy:KIeHMSI, 2) XapaKTep NpPeaoCTaBIsSeMOi
OTCPOYKM HaKa3auMf, 3) MOBOABLI K MEPephiBy OTCPOYKH U K
NpUBEACHMIO HAKA3aHHA B HCMIOAHEHHE M 4) (OpUIHYECKHE
NoC/IeACTBHA Jem

[RUIHOTO HCIBITAHHSL.

1. [TpeanocuHaKkyu, onpenensioufHe AONYCTH-
MOCTh MNPpHUMEHEHHH YCAOBHOFO OCyXAZeHHSI B
OnpeneNeHHH TAKHX NPEeAnoceiok Yron. Koxeke TecHO NpHUMBbI-
KaeT K TeM MpaBu/iaM, KOTOPHE HMEIHChb B CT. 26 PykoB. Hauaa
no yroa. npasy PCPCP 1919 r. Ou Ttpebyer, 4To6Hl a) mpecTy-
njaexue GblJIO COBEPILIeHO OOBHHAGMEIM B e P Bble, 6) NpH Tsaxe-
JIOM CTEYEHHH OOGCTOATENIBCTE B €ro JKH3HH, B) IPHTOM MpPeCTyn-
HHK He Ohl CTO/b OMACHBIM A8 OGIIEKHTHS, YTOOH TDe60Ba-
Nach M30JANMA €ro HIH JaXe HasHaYeHUe eMy NPHHYAUTEeNbHBIX
pa6or.

a) Tpe6oBanue 3aKOHA O MPUMEHEHHH YC/I. OCYKICHHA K JIHLLY
TOJIbKO TOTJAd, KOrZd UPECTYIVIEHHe COBEpLIeHO BEpPBbIE, HE
MOXeT OBITb MOHHMAEMO B TOM CMBICJAE, YTO BCAKAs MpPEIUIeCT-
BOBaBLIAs CYyJHMOCTb OOBHHSEMOrQ JHIUAET CYX BO3MOMHOCTH
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BhIHECTH ycC10BHOe ocyxaenne. CT. 36 onpejeneH{o rosBopur
AUILE O COBEPLUEHHH BAEPBRIE TOTO NMPECTYNJAEHHs, 32 KOTOPOE
OGBHHSIEMOMY BBEIHOCHTCS HAKA3aHHE JUMICHHEM CBOGOXHI, MOI-
YEPKUBAS 3THM, YTO TOJBKO COBEpIUIEHHE B MPOIIOM Npecryn-
JCHHST OMpPENEeNeHHON TSKECTH JAIMAET CYA  BO3MOXHOCTH
BHIHECTH YCJOBHBIA npuroBop. Ecau naa oTmedsl npenocras-
JIEHHOFO YC/AOBHOTO OCYXIEHHA 3aKOH TPeOYer YUHHEHHA JAHMb -
OJHOPOJHOIO MM TOXKAECTBEHHOTO ACAHMS, HE NPHIABasi COBEP-
WEHHIO APYIrHX NPECTYNVIeHHH PeIUAOINero 3HauyeHHd, TO OkLI0
OBl HENOC/eA0BaTeIBHEIM TOAKOBATH 3Ty MPEANOCHAKY B TOM
CMBICJ€, UTO BCAKOE MPEAIIECTBYIOUIEE OCYMACHHE YKEe JHLIAeT
OOBHHAEMOr0 BO3MOXXHOCTH BOCMO/B30BATHCA 3TOH Mepoit. Takoe
y3KO€ TOJNKOBAaHHE HE BHI3LIBAETCA COBEPHICHHO W YIOJOBHO-NO-
JUTHYECKHM XapaKTepPOM YCAOBHOIO OCYMAEHHS; | HAJUUHOCTH
NPeRIEeCTBYIOMEro OCyMAEHNA 34 JErkKHH NPOCTYNOK, 3a HeOCTO-
poxcHOe aesinne, 3a NPECTyNIeHne, HH B_KAKOMyOTHONICHHH HE
CBfI3aHHOE C HACTOALUMM €IUHCTBOM aprHCOoUMaIBHOEQ HACTpoe-
HUS, €lle He XapaKTepH3YeT JIHILO, cy6‘exTa OMacHOro Hau
PeUMAMBHUCTA, @ JXUIb B OTHOLICHHH TAKMX JHIL MOXHQONACAThCsH
AYPHBIX DPE3yJbTATOB OT NPHMEHEHHA YCIOBHOTO OCYMHIACHHA.

Ycaosuoe ocyxienne HE MOXKET OHTL NPHMEHEHO K JHully,
y/AKe HMeloleMy B NpPOULIOM[OCYStXeHHe 3a) npecTynjaenue, 0o
KOTOpOMY Onpefeneno dHakasasue avileHHeM cso6oaw. [Ipu
3TOM He CYIIECTBEHHO, OBMIO M MO OCYAIEHO 3@ 3TO IPECTy-
IJIeHHe K JHIIEeHHIO CBOOOAB, HAMZK APYromMy HAKA3aHMIO, NMpH-
MEHEHO J¥ GBI0 K HeMY YCAOBHOE OCYXAEHHE HJIH HeT, OLLIO
JM OHO OCBOGOXIEHO OT HaKABAHHA MO JABHOCTH WM AMHUCTIH.
Yronosuuii'Kofexc He 3HaeT noralueHus PeLMIMBA HaBHOCTHIO,
AMHUCTHEN HJAM peabWAMTALMeH, XOTH NpPaBOBOE CO3HAHUE He-
COMHEHHO Dearupye® Ha 97H OCHOBAHHS, KaK Ha OGCTOATENLCTBA,
crupawdide naMAth 0 npouiioM. [Tockonbky 3TOT npoben Gy-
JeT BOCMOAHEH 1% peunauBa BOOOILIe, HY)XHO AyMaTh, G6GyHeT
YYTEHO M BAMSHME 3THX OOCTOATENBCTB HA AONMYCTHMOCTh YC/I0B-
HOro ocyxzaeHns. He caenyer omacarscs, YTO BO3MOMHOCTB NpH-
MEHEHHST YC/IOBHOTO OCYXIEHHS K JHLAM, COBEpIIAUIMM [pe-
CTyN/IGHHS TIOBTOPHO, NOCJE [POTEYeHHs] MABHOCTH HWAM peabu-
JIMTAllUH, MOXKET NMPHBECTH K BPEIHBIM M/ MpPaBONOpsiiKa pe-
3yAbTATAM, TaK KaK 3aKOH YYHTBHIBA€T H JDYrHe NPeAnOChIKH:
CTeneHb ONACHOCTH JMYHOCTH H HECYACTHOE CcTeyeHue o06CTos-
TenbCTB. Ecay /M0, XOTS H HMEIollee B NPOLUIOM NOTaleHHYI0
CyAHMMOCTb, BHOBb COBEpILHT NPECTYN/IeHHe MOA BAMSHHEM Kpaii-
HeH HyX(IBl M ecan o6pa3 ero H3HU B O6LIEM He ABUTCH aHTH-
COILMA/IbHBIM, TO HET OCHOBAaHUH OTKA3HIBATH €MY B TEX BO3MOXK-
HOCTAAX CMArYeHHA HAKA3aHUS, KOTOPHE YCTAHOBAEHBl AAs1 Mep-
BHYHEIX NPECTYNHHKOB.

Ecan nepsoe npecrynnennwe GHJIO YYHHEHO [0 #313HUA
YronosHoro Koxekca, xorza, Kak H3BECTHO, 3aKOH He mnpexay-
CMATPUBA CaHKIHA 32 OTAEJAbHLIE NPECTYNIEHHs, NPEL0CTaBIAL
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3TO YCMOTPEHHIO CYJAEH, TO TAKECTb 3TOrO NPECTYNIeHHs A0/MKHA
OBITH OnpejenseMa no npasunam YroaoBuoro Komexca wu, ecin
3TOT MOCAEAHHA MPEeAYyCMATPUBACT 3a JAHHOE NPECTYN/JAeHHE Ha-
Ka3aHHE JIMLIeHHEM CBOOOABI, TO NPH NMOBTOPHOM (PECTYN/IEHHH
HAKA3aHHE K HEMY HE MOXeT GhiTh NPUMEHEHO YCI0BHO.

Oco60 nomxen GbTH MOCTaBAEH BOMPOC O MPUMEHUMOCTH
YCJIOBHOTO OCY)JI€HHSI K HECOBEPIIEHHONETHHM IPAaBOHAPYIIH-
TENIM WIM TaKHM, YK€ JOCTHTIUHM COBePUICHHOJETHS JHLaM,
KOTODHIE YYHHM/IH NMEPBOE MNPEeCTyIVIeHHe IO JIOCTHXEHHS HUMH
18-ru ner. TlpaMoro pemenwss 3THX BONPOCOB AEHCTBYIOLIEE
3aKOHOMATENLCTBO HE CONEPKHUT. Mexay TeM, € paciiHpeHuem
MOJABEJAOMCTBEHHOCTH Je/ O HEeCOBEPILeHHOJeTHHX OGIUM Cyaam
(ct. 18 ¥Yroa. Kon.), ne peaxu 6yayr caydan, KOpfia mpeacTa-
BHTCSl MEJATENbHBIM OTPa/I¥Th HECOBEPIIEHHONETHETO OT TIOPEeM-
HOrO 3aK/JIOYEHHS JAXE€ B TOM cayyae, €cIu MNPecTynieHHe
COBEPIICHO MM MMOBTOPHO. YCAOBHOE OCYXAEHHE K HECOBEpIUEH-
HOJIETHHM JIO/DKHO OBITh NMPHMEHSIEMO HA' OCOOBIXIQCHOBAHUSAX,
0 KOTOPHIX GYNeT €KA3aHO HHKe M JWILL Claeayer BHICKA3aTh
MOXKeNdHHEe O BK/AOYeHHMH 3TUX npaBHa B Komexc. YUto Kacaercs
BTOPOrO BOMNPOCA—O BO3MOKHOCTH | HpHMeHeHHs CYCIOBHOIO
OCYXIEHHSI K TEM COBEPIUCHHOMETHHM, KOTOphIE OBUIM OCYX-
JIeHH 10 NOCTHXEeHHUst UMH 18-THgdi€r; TO' 3aech caemgyer pas-
Jau4ath ABa caydas. Ecad aMlo npuB/ieKanoch auilb B KOMUCCHH
no JenaM O HECOBEDIEHHOMCTHHX, TO OHO HE MoMer OhTh
MPH3HAHO JHMIIEHHLM NP8, HABPUMEHEHHE YCIOBHOTO OCYK-
JNEeHHUsA, TaK KAk @alle 3aKOHOMAaTeABETBO NMpH yyeTe peunHauBa
PYKOBOACTBYETCA MPexHel ,CYAHMOCTBIO THUA, IOCTAHOBIEHHA
HE KOMHCCHHIWIMUIGHB Xapaxrepa cyneOHbix npuroBopos. Ho
€C/IH JMIO B NEPHOM), HECOBEPIIEHHONeTHST OBIO OCYXIEHO
HAPOJHBIM CYNOM 3a MPECTymJIeHHe, BJEKylee JAMIIeHHE CBO-
60/pl, TO NPAMOA EMBIC/ 3aKOHA YCTPAHSET BO3MOXHOCTH MPH-
MEHeHHT K HeMy YENOBHOrO ocyxaenus. CypoBOCTb 3TOro npa-
BU/IA, HE YHKTHLIBAIOIIEro 0COORHHOCTE! NpPaBOHAPYIIEHHUH, COBeP-
IIEHHHX B IOHBIE FO/b, MOXKET ObITh CMArYeHa TOJBKO BHece-
HHEM B 3aKOH CHELHANBHOH OrOBODKH.

[Ipy HaZHYHOCTH peanbHOHW COBOKYMHOCTH, T. €. NPH y4u-
HEHHH NBYX HAH 0GO0Jee NpecTymnAeHHA A0 BHIHECEHHs IIPUrO-
BOpa, yCJIOBHOE OCYX/E€HHE He MOXMET OHTh NPHMEHEHO JHLIb
B TeX C/AyyasX, €C/H N0 KpaiHeH Mepe IBad H3 COBEPLICHHBIX
NPECTYNAEHHH BJIEKYT 110 3aKOHY JaHiueHue cBoGomsl. Bnpouewm,
3lech CyJAy NPHAETCA YYHTHBATH CKOpPEe OMacHOCTH JHUA, YeMm
€ro NEpPBYI0 CYAHMMOCTb.

6) ,, Taxenoe creueHHe O6CTOATENBCTBY HOMKHO OHITH MMO-
HAMAEMO B CMBICAE YKa3aHMs HAa TO, 4TO MPHYHMHA COBEpPILUEH-
HOrO TPECTYNJIEHHS, N0 MHEHHIO CY/IbH, AOMKHA OBITb OTHICKH-
BaeMa He B 3/J0H BOJE MAH AHTHCOUHAJIbHBIX HAKJIOHHOCTAX
JHlla, a B TeX COLHAJbHHX M, B YaCTHOCTH, 3KOHOMHYECKHX
BAMARUSAX, KOTOPHE €ro TONKHYJAH Ha npectymienue. Q6sasaH-

5




— 66 — (]

HOCTH MCCAEJOBAHHSL MOTHBOB H [IPUYHH, BbI3BABIIMX NPECTym-
JigHHe, Boajiaraerca Ha cya cr. 24 u 25 Yr. Koa. B mocaenueit
CTaTbe, B Y4CTHOCTH, OCO00 YMOMHHAIOTCA TaKHE OOCTOSTeAb-
CTBA, KAK TOMOMA, Hy»Na, OTCYTCTBUE KOPHICTHBIX M HH3MEHHBIX
MOOYXKACHHH, HEBEKECTBO, HECO3HAT2IBHOCTb, 3aNajabYyHBOCTb,
HEOCTOPOKHOCTD, JErKOMBICAHE, BAHAHHE INPUHYMIEHUA U YIPo3
CO CTOPOHBI JAPYFUX JHIL U T. A. Bce 3TH yKasaHus cCBUAETENb-
CTBYIOT O CTPEMJIEHHH 3aKOHOAATeNs 0cO60 BHIAGAUTH TY KaTe-
rOpUI0 HAPYLIUTENEH YrOJOBHONO 3aKOHA, KOTOPYIO B Hayke
HA3BIBAIOT ,CAYYAHHBIMH® HWAH ,3H30JHYECKHMH® OpeCTynHH-
KamH, ¥ JONYCTHTb MMEHHO B OTHOWICHHH HX YCJIOBHOE OCYK-
IeHue, KaK ocoOyio ¢opmy CMAr4eHUsl HAKA3aHHs.

Tamenoe creueHne OO6GCTOATEABCTB .C/AENYeT |QTIHYATH OT
cayuasn (ct. 11 ¥Yr. Koa.), korma cy6‘exr ne mor npgﬂ.nnne'rh H
NperoTBPaTUTL OGCTOSTENBCTB, OT HACTYIAE
BUCUT [PECTYMHLIA PesyJbTar, a TaKKe
aumocta® (cr. 20 YK), npu KoTOpOii 44
OT OTBETCTBEHHOCTH B CHJY TOrQf
7eHust GbLI0 eAMHCTBEHHBIM MCXQIOM\M3 CO3NABIICHCA N/ HEro
OMaCHOCTH, B KOTOPOil OH CMNagan cB W) 01ara 3a Cuer menee
BaKHLIX Gaar apyrux aun. Gr. 36.E0BOPHE O ,TSUKEIBIX“ 06-
CTOATEABCTBAX, HO BCE € HE (6TONb WKPAUHMX, NPU KOTOPBIX
OTBETCTBEHHOCTHL CyO‘eKTa 34 CONesaHHO@ MOXET OTHACTB BOBCE.
Tpynunee pasrpanuyu®e PaccMaTpuBacMOe NOHATHE ,TSDKEIOTO
cTeyeHust 0OCTOATENLCTB OT) ,, HCKIQMHTE/NBHBIX OGCTOHTenb{:TB
Jena“, 0 KOTOPBIX FOBOpHT ct. 28 YK, npeaycMarpusaoman
BO3MOXHOCTb, YPE3BEIYAHHOrO | EMATYeHUA HAKA3aHuA. IJTU 00-
cnennue OBCTOATEILEEBA COBEPLICHHO He ONpeensiorci B 3a-
KOHe M/OUEHKA X NPEJOCTABAACTCA CYAy H BHICIUEH HCMIO/HM-
TenbHOM, BJIACTH (8 nopsaaxe nomunosanus). [lpakruyecky,
OIHEKO, WONKET BOBHMKHYTb BOINPOC, KaK JO/DKCH (OCTYNHTH
CyZA MPH HAJHYHOCEM TAKOTO TFIKENOTO CTEYEHUS 0GCTOATE/ILCTB,
KOTOpOe MOMKeT! ObiTh OTHECEHO HM K ,HCKIIOYUTE/IBHBIM- 06-
croarenbcrBam®. JlomkeH nu OH CMACYWTE HAKA3aHUE, Nepedas
33 MUHMMAJbHBIH Npeies MaH gaxe u3bpaB APYyrod BUI HaKa-
3aHWs, WIH e MPUMEHUTh K JHIYy YCIOBHOe ocyiieHue. Mel
BuJeaHd, 4To B CT. 36 nexkpera o cyae Ne 2 ycaosHoe ocyxie-
HHE, HAPFAY C MOJHLIM OCBOOOMKIEHHEM OT HakasaHHsd, npemry-
CMaTPUBAAOCh Kak mnpeaensHass (opmMa CMArYeHds HaKa3aHHA.
ATy TOUKY 3PEHHA NMPHXOAMTCH MOAJEPXKHBATL M MPU ACHCTBHU
Yroa. Konekca. B camom gnene, ecaum MpH HAaAMYHOCTH HCKIIO-
yuTeNAbHBIX 06CTOATENBCTB, CyA, npumenas cr. 28 YK, nepeiiner
K MPHHYAUTENBHBIM paboTaM wid wTpady, TO OH YiKE JHIIEH
Oyner BO3MOXHOCTH HA3HAYUTHb HMX YCJAOBHO, H OCYXIEHHBIN
Jlo/mKed 6yner OTOLITH HA3HAUEHHOE HAKA3aHMe, TOrga Kak yc-
JIOBHOE OCY)XIAEHHE JaeT eMy BO3MOXHOCTb He OTOBIBATH HaKa-
3anua BoBce. OIHAKO, C/eIyeT y4YHTHIBaTH TO, YTO 3TO [PEUMY-
IECTBO YCJAOBHOTO OCYXACHUS OyAeT HaMUIO JHIIb B TOM Cay-
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"iae, €C/M yCAOBHO OCYXIEHHBIH He COBEPUIAT HOBOrO MPeCTyi-
~1EHUs], NIDH COBEPLICHHH KE €ro OH AOMKeH GYyAeT Mo CHCTeme
C/OKeHHs OTOHTL CTapoe (HE CMATYEHHOE) HAKA3aHHE COBMe-
CTHO € HOBbIM. O/HaKO, OJHOr0 TANENOTO CTCYCHHST O6CTOS-
TENBCTB, MPH KOTOPHIX COBEPIIEHO MPECTYIVIEHUE, HeAOCTATOYHO
/751 BO3MOXKHOCTH NIPHMEHEHHS YCJAOBHOFO OCYXASHH:A, TaK KaK
3aKoH TpeGyer NN TOr0 M APYrHX NPeANOCHIOK (MepBoi Cyan-
MOCTH H OTCYTCTBH# OMACHOr0 COCTOAHMA JnuHocTu). [Tostomy,
€C/I 3THX NPeANnOChUVIOK HET, TO CyH, CMOTPA MO OOGCTOSTeNb-
CTBAM, MOMET NPHGErHYThb UL K HOPMAABHOMY (CT. 25) nau
upeaBblyainomy (Cr. 28) cmArdeHuio Hakazauusi. TOUHO TaiKe
CMATYCHAE HAKA3AHWA, 4 HE YCAOBHO@ OCYXICHHE, MPHMEHHMO
B TeX CJAy4YdsiX, €CAH NpH TKEJIOM CTeYeHHH OBCTOATeNbLCTB
COBEPLICHO MPECTYIIEHHE, BJACKYIEE NO 3aKOHY %ﬂ; JNHIICHHE
€B0O6OAH, a KaKoe-a1M60 APYroe Hakasaune (wrpady npHHyau-
TeJAbHEIE PaGOTh). - ¥

B) 3aKOH JAOMYCKAET NpPUMEHEHHE, | YC/I0BHOTQ), OCYK/IeHUA
AMWb B TEX CAy4asnX, ,KOrjaa CTeNeHs OnaCHOCTH OCY:KAEHHOro
AN OOLEKHTUS HE Tpebyer o6s3arensHOll ero H30JALIM U
AaXKEe HAZHAYCHUA eMy npuHymdresbHBix paGor“. Henpumenn-
MOCTb YC/IOBHOTO OCYX/ICHHs K MPECTYRHUKAM ONACHBIM, MO
KOTOPHIMK OGBIYHO pasyMeidT DRNMEMBHCTOB M npudecCHOHAND-
HbIX NPECTYNHHKOB, Pa3yMeeECA cama €000 Ve H3 H3/I0KEeH-
HOro BHime. Ho onachoCsr ey6‘exta Moxer Onpenenstbes He
TOBKO MPeCTyNHBIM npO@EcCHOHAIHMOM, a K AHTHCOUHAB-
HEIMHA NCUXHYCCKAMY HAKJIOHHOCTAMU (TIDeCTYMHHKA—IICHXO0NATHI,
JlereHepaTel, c1ab@ymueie). CAGAyeT 3aKIIUUTh, YTO U 10 OTHO-
LICHHIO Ko HHM, YCAOBHOE OCYXNCHHE HEeNPHMEHUMO.

Ogfiako, Yroa. Kojexc npumaer nouarnio onacsocru u Go-
“IEe WHPOKOE 3HAYCHNE), CUATAA OGIIECTBEHHO-OMACHLIMY JIHLL,
COBEpIHAIOLIAX neﬁ-anﬂ, BPeAHbIe A1 OOUECTBA MAM OOHApy-
HHBAIOMMX JeSITeIBHOCTD, CBHAETEABCTBYIOULYI0 O CEephe3HOM
yrpose '%ﬁ:ﬂ@‘ﬁhomy npasonopanky (cr. 5 u 7 YK). [lo-
STOMY ONACHBIM SIBHTCA MPECTYNHUK HE TOJABKO B CHAY CBOHX
Cy0‘eKTHBHBIX OCOGEHHOCTeH, HO M Mo 06‘eKTHBHOMY NPH3HAKY—
0CO0OMy Bpely A/ OGLIECTBA YYHHEHHOTO MM MPECTyVICHHS
WIH 0CO00 Cepbe3HOi yrpo3e, Tamulelicsi B €ro AeATeAbHOCTH
O6LIEeCTBEHHOMY nNpaBonopsiaky. M3 sroro BuiTexaer, uto cya,
NPHMEHAST YCAOBHOE OCYXIEHHE, NONKEH B3BeCHTb H OO0‘eKTHB-
HYIO CTOpOHY J€AHHA, H MOXKET NPHMEHHMTh 3TY MEpy JHIIb
TOrAa, €Cl1¥ N0 OUEHKE CyG'eKTHBHBIX H 0G'©KTHBHEIX CTODOH
NPECTYN/ICHUST NPHART K 34K/IIOYEHHIO B TOM, YTO OCYXXIEHHHIH
HE NpeacTaBaseT 0cOG0A OnacHOCTH mas obuiexurns. Ilepso-
HavanpHbid npoekt HKKO rosopun 06 onachoctu, ,ue Tpedyio-
1R HeMEeJIeHHOH H30/AUHA JHEA®. DTO MOHATHE OXBATHIBAET
JHIp HauOOJee Cepbe3Hble CAyvad, KOrfxa OCTABJCHHE JMIA Ha
€8060e MO0 GBl HENOCPEACTBEHHO YrpOXATh HOBHMH npe-
<rynaeHavy. [Ipy OKOHYATENBHOM pPeAaKTHPOBAHME TEKCTA, MO~
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BHIHMOMY, NPH3HAHO GbiN0 KEJNATENLHBIM HECKONBKO PACIIHPUTE-
3TOT KPHTEDHI, HO MHICKIB 3Ta HAUWIA HE BUOJMHE YAYHOE BhIpa-
KeHue B ¢opmyne ,onacHocTH, He Tpebyioweil 0653aTenbHOM
M30MALHA  JIHLA HAH faXe HA3HAYCHHS €My NPHHYIHTEeNbHBIX
pabor“. 3pmecb yKasauue Ha ,0683aTeAbHOCTDY U30JSALHA He-
SICHO TIOTOMY, 4TO B 3aKOHE HE NaHO HUKAKHX KPHUTEpPHEeB Ik
TOr0, YTOGBl PEIUNTb, KOTAA H30JAALUA 06S3aTeNbHA W Korpa—
Her. Konedno, nox ,nsonaumeii crenyer pasyMeTb He ,CTpO-
TYH0 M30JSLHI0OY O BO3MOXHOCTH Ha3HAYEHHS KOTOPOH yNOMH-
HaeT €T. 34 YK u psx crareit oco6ennoll yactu, a pocTee Ju-
urenne cBoGoau. M3 pacemorpenns ueneii, MOTylHX OGHTbH Ipe-
CACAyCMBIMH HaKa3aHHeM (CT. 8), MOXHO JAyMaTh, Y4TO HEOGXOMH-
MOCTb B M30/ALKHK MMEETCA HAJMHLO JHUIL TOrRA,| €C/AH HMeeTcs
B BALy LEJL JHIUATL NPECTYNHHKA BO3MOXHOCTH COBEpUIEHHSsE
JAJLHEHLLIHX NPeCTYN/IeHnd, T. €. KOrAa Cyn BCTpPEYaerca ¢
OCOGHIM YNOPCTBOM [PECTynHOM CK/IOHHQETH uesoBeka. Ho nox-
YEPKHBATH STOT KPHTEPHH NPH HAJHYHOCTH INBYX PaHEe BbICTAB-
JICHHBIX NPEANOCHIIOK He BCTpeyaex€st HanoGnocTH. EBiue Gosee
HCACHBIM SIB/ACTCA yKa3aHue Ha, NPUBYAHTENbHble PaBoTh. Cam
no ce6e 3TOT BHJl HAKA3AHUS CIIEe MOWET GHITh paccmaTtpuBaem,
KaK COOTBETCTBYIOLUMH LeaH{HaKa3aHus, YKa3aHHOII B M. ,6% CT. 8
(npucnocoGnenye HapymuTeéns A€ YCAOBHAM OGLICKHTHS nyrem
HCNPaBATE/IBHO-TPYNOBOIO BO3ACICTBHS), HO BHIETH B HEM CNO-
COG yCTpaHeHHs ONACHOCTH MPECTYNHHKA 1, B UaCTHOCTH, /M-
IIEHH51 €10 BO3MOXHOCTH \COBEPUWICHNS NaNbHEHIIUX MPEcTyn-
JICHHH, HeJb3d.

Ynomunanue @ npusyn. paborax, MOBHAUMOMY, BOILIO B
KOLEKC NOABAHHHEM NEPBOHAYAILHOTO BO33PeHHS HA YCIOB-
HOE oCyXaeHue, npucyuwero nexpery o cyze Ne 2 1918 r., ko-
TOPBIH Bi/e/! B HeM OfHy u3 (GOpPM YPe3BHIYAHHOrO CMSrYeHHs
HaKasamus. PyKOBOAsCH, NMOBHAMMOMY, STHM B3risfOM, 3aKOHO-
AaTeab PEKOMEHAYET Cyiabe cHayana o6GCYINTh BONPOC, He cie-
AYET JH BMECIO@WIHUICHHs CBOGOAM MDHMEHHTb K BUHOBHOMY
OpHHYA. PaOOTH, H TO/BKO B TEX CAYYasiX, KOTAA U MOC/AeIHHE OKA-
3BIBAIOTCA HEHYXHBIMH, TIDHMEHHTh YCJIOBHOE OCBOGOXIEHHE OT
HakasanuA. Ho B Takom cayyae nmpaBuabHee roBOPHTH HE 06
ONAacHOCTH JIMLA, & O XapaKTepe ero BHHOBHOCTH, TpeGylomei
Gonee WAM MeHee CTPOroro K ce6e OTHOIICHHS.

Bce Tpu paccMOTpeHHBIX NPeAMOCHIIKH TEM MAM MHHIM 06-
Pa3oM xapakTepusyloT cyO‘eKTHBHHE 0COGeHHOCTH aestens. Ho
CACAYET NPH3HATH CJHIUKOM CTPOruMM TPeGOBaHHE 3aKOHA O TOM,
9TOOBl /1151 IPUMEHEHHS YC/IOBHOTO OCYXACHHS OHH BCE BMeCTe
HAXOAHANCh HanuO. MEIC/Ib 3aKOHOKATENs O TOM, YTO NMpHMe-
HATH YC/I0BHOE OCYXIEHHE lEJeCo00pPa3H0 JHIIb K 3MH30MMYe-
CKMM NpECTynHHKam, Owaa 6hl BNOAHE [0CTATOYHO BHIDAX(eHA,
ecan Oul cr. 36 ykaswBana, noao0GHO psny APYrHX craTei
(waop. 24, 25), yro cyx 06s3aH NPUHATH BO BHAMAHHE yKa3aH-
HLIE BRIIIE CTOPOHHL. Heo6xoaumo o6ecneuynts ru6KOCTb yeMOT-
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‘PeHHSA CYAbU NPH OUEHKe CY6‘eKTHBHHIX 0COOEHHOCTEH JIMUHOCTH
¥ BO3MOXHOCTH NMPHMEHEHHs] YCAOBHOTO OCYXAEHHSA. YCrI0BHOE
OCYX/IeHHE MPHUMEHAETCA y HAC C CaMBIX MEPBBLIX MECALEB PEeBo-
JMIOUKHA M CYX B IOCTATOYHOH MEPE NPUBBIK YUHUTHIBATHL 3HAUCHHE
3THX CTOPOH. HyHO 03a60THTHCA AMIUBL O TOM, YTOOH B pacno-
PAKEHHUH CyNd HUMEIUCh NOCTATOYHLIE AAaHHBIE AA51 CY6‘€KTUBHOK
XapaKTepUCTHKH JMua. [Iaa sToro Tpebyercad Hamaexalle opra-
HH30BaHHAA CHCTEMa CNpPaBOK O CYAMMOCTH M COLMaAbHOE 06-
CICNOBAHHE KaX/JOTO IIPECTYITHHUKA.

OTCyTCTBME XOPOINO MOCTAB/MEHHOH pPErHCTPAl|H  CyLHMO-
CTE MOMET MPHBECTH K YaCTOMY NPHMEUEHHUIO YCAOBHOIO OCYH-.
JEHHA K TEM MPUBBLIYHLIM NMPECTYNHHKAM, KOTOPHE H3/J0BYAIOTCA
CKPBLIBATE CBOIO IPEXHIO CyAuMOCTb. OHO Aenaef npu3pavHoit
M CaMyl0 BO3MOXHOCTb NPHMEHEHHS YCJIOBHO -OTCPOYEHHOrO
HAKA3aHUA B C/yyae COBEPILeHHsT HOBHIX MPECTYNIGHHIA.

Ho ne menbpuwee 3HaueHue n0mKHO GHiEb, IPUAAHO U COLH-
anbuomy ob6eaenosanuio. Cr. 24 YroagdKoxn. Tpeéyer or cyaa
BBIICHCHHA JIHUHOCTH NPECTYNHHKA 4,Ha OCHOBaHHH €ro oGpasa
JXH3HH H npouwioro“. Taxkoe BHIACHEHHE OCOGEHHO BAXHO AAA
OlpeNe/IeHHsl BOSMOXHOCTH NPHMEHWTL YC/A0BHOE T OCYM(/IeHHE,
TaK Kax CyG‘eKTHBHHIM NPEeANOCHLIIKAM 8TOH Mephl NPHIAETCS
ocoGoe 3HayeHue. Mexcty TeM MPaKpuKa OOpauiaerT Ha 3Ty CTO-
POHY BecbMa Ma/io BH‘M_EIH%“__I:[JQHCWMH N8 BEISICHEHHS CO-
IhaNbHOH  XapaKTePHCTHKM JMUA MOryT OhiTh, MNpexJe BCero,
OKA3aHWsT CBHACEENel, SHAIOMKX OOBHHSEMOro. YT0J.- DOl
Konekc cnenuadbiio ynomHHaer O6HABAHHOCTH CBUIETENEH npen-
CTaB/IATh, MO TPEOOBAHMIO CAGJOBATENT WIH CYAd, XaPaKTepH-
CTHKY 0GBHHSI€MOr0 (CT. 166, 286). [lanHble, Kacaiomueca COLM-
ANbHOH/XAPAKTePUCTHRY /ML, MPH3HAIOTCA BCEr/d HMEIOLAMU
3HaueHHe ana nena (cr. 113, 253 YIIK). B 06BuHUTENbHOR 33KMIO-
YeHHE MO/DKHBI ObITh BK/IIOYAEME! JAHHBIE, OTHOCSIMECH K K/aac-
COBOMY' M NmpodecCHOHANBHOMY MOJ0XKeHuo auua (cr. 210).

Ho, Kpome feBunereqnCKNX MOKa3aHuil, ANA COCTABASHHUS
COUMANLHON  XAPAKTEPUCTHKH JIML@A HKeJATEABHO MPEeNOCTABUTH
CTYyAy NOAbL30BATHCHA COMACHCTBHEM OCOOBIX MO/IKHOCTHHIX 06cie-
JOBATe/Iel, AHANOTHYHO TOMY KaK TO NMPH3HAETCA HHHE [10 AeaaM
O HECOBEPILUEHHOIETHUX, PACCMAaTPHBAEMbIX B KOMHCCHAX. BmecTo
BLI30BA BCEX MM, MOIYHIMX J4Thb XdPAKTEPHCTUKY OOBHHAEMOTO,
B Cyn, ofcnenoBateNb COOMPAET HA MECTE BCE HEOOGXOAUMBIE
AaHHbIe MyTEM CNPABOK, PACCIPOCOB, Gecex U B (hopMe CBA3HOrQ
34K/II0YCHHA cooOuaer o Tom cyay. Hakoweu, To# xe uenu
C/y}AT BCEBO3MOMKHBLIE MAHHEIE O Jule, coOpaHHbie npd Hab/IO-
ACHUH €r0 B NCHXHATPUYECKHX GOMbHUMAX, yOexuulax, Mecrax
3aK/IIO4YCHHA M T. A., NOCKOJABKY HAHHO€ JIHIO0 YXKe paHblIe
CONPHUKACANOCh C OPraHaMH FOCYAAPCTBA HAH OTHE/IbHLIMH YUPEXK-
JAEHUAMH. IDTH NAHHLIE OOLIYHO YYWTHIBAIOTCH JHIIL NPH [IPOH3-
BOJACTBE 3KCMEPTU3LHl O BMEHAEeMOCTH Jimua. QQHaxKo, C HEMEHh-
UIEH OCHOBATE/JBHOCTHIO OHH MOIVIM Obl, OHTH TNPUBJAEKAEMEl U
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LISt OUEHKH CTeMEHH CyG‘eKTHBHOM omacHocTd auua (cr. 24 YK).
Msl Bugenn, uto-cyn no cr. 36 He Mower NPUMEHHTE YCJA0B-
HOTO OCYMCICHAA K MUIAM, NPEACTABAAIOUMM TAKYI0 ONACHOCTE.
[Tostomy B oTneapnbiX cayuasx npusicyenue TaKux MaTepuanonr
A1 XapaKTePUCTHKH OMACHOCTH JMIA TNIPEACTABNSIETCH BeChbMa
HENATENbHBIM.

Jlpyras rpynna  ycaoBuil, onpesensiomiMX BO3MOXKHOCTE
Ha3HAYCHHA YCNOBHOTO OCYXK/AEHHH, CBA3HLIBAETCH C XapaKTepoM
HA3HAY4€MOr0 B OTHOUIEHHK OCYH(IeHHOro naxasanus. Ct. 36 VK
TOYHO yKa3biBaeT, YTO YC/IOBHOE OCYMH/IEHHE AONYCTUMO JHillb
B TeX C/IyuasnX, KOrJa OOBMHSEMBIM COBEPUICHO MpeCcTymIeHue,
no KOTODOM}Y OIpeneneHo HakKkasaHue AHIEeHHEeM CBO-
60 1B 3aKOH, TakuM 0GPA30M, KATErOPHYECKH U
MOXHOCTb YC/AOBHOTO HA3HAYCHHS KAKUX -JHG0
3anuf '),

[lpn TonkoBanun cayaaes AOTTYCTHME CI0BHOTO OCy -
ACHUA M0 OTHOIUEHHI0 K HAKAIAHUIO I
BCTPEUAEMCSI C HEKOTODHLIMH HesiC
32KOH B BUJY T€ CAyYaH, KOTAd,

Cynowm Bero npurosope. E¢m n €PBYIO TOUKY 3peHHd,
TO CAefyeT NPU3HATH YCIOBHOELOC 'HEIPUMECHH MBIM B TeX
Clly4anX, KOTrla B 3aKdHe Hag BRICIIYASI Mepa HAKA3aHMA,
X0t Ghl Cyn B nopsafike MEHH/T €€ NHINEHHEM CBO-
G6oaw. Hanporupdr O/IKOBAHHH, NPUMEHEHHES

HAJHYHOCTH NPennoCeIoK,
1) ,gn:mamm -
YCI0BHOE OCy#(IeHHe, Ka

| yCaoBHOe OCYX(IEHHE pPA3BHAOCH KAK Mepa, Hanpas-
HCAA CHVYAEB HA3HAYEHHA KPATKOCPOUHOPO TIOPEMHOIO
AKO,TI0 CBOEMY YrOJOBHO-NOAHTAYECKUMY XapaKTepy OHA BRoaHe
NPUMEHHMA ¥ K ADYrAM HakasanwAM. B uactHocTH, mpunyantespHblie paGurthi &
HallleM npaBe 3aMeH#Id cOGOI0 apecT W KPaTKOCPOMHYI) TIOPLMY, H HMEHHO
B 3TUX CAYyadX yC/OBHOR OCYWICHWE Haxoauno cebe Haudonee uACTOe nphume-
HeHue. HyxHO NpHHATE Takwe BO BAMMAHHE, uTO (AKTHYECKOE HCNOAHEHHE
HAKA3AHHA MPHHYMATEAbHBIMA PaGoTaMi HbiHe KpaHHe 3aTpyAmHeHo, M ycaosHoe
HA3HAYCHHE MX MOCJIO0 Obl B PAJE CAYUACE ABHTLCA YAOGHLIM BLIXOAOM 3 110:10-
wedHA. Mano Toro, corsacio ykazammam HKIHO, NPAKTHKA [ONYCKAGT 3aMeHy
NPHAYA. PaGOT KPATKOCPOUHBIM APECTOM, T. €. MEPOIO, JOMYCKAIIEH YCAOBHOCTS.
HyiHO 0TMETUTH, UTO HA NOYPE HENPHUMEHMMOCTH YCAOBHOrO OCYXIEHHA K NpH-
HYARTEABHLIM PAGOTAM 4aCTO BO3MOKHLI M HECOOTBeTCTBHA. Hanpumep, B paic
crateii Yros. Koaerca B CaHKUMH AJBTEPHATHBHO [IPCIyCMATPHBAIOTCA NpPHEY~
AHTeabHbE paGoTsl W AHuleHHe cBoGogul. Cyi, NPHHAR BO BHHMAHHE CMAFYAI-
e oGeToATenbCTBA 10 OTHOWIEHHIO K OHOMY M3 OOBHHAGMBIX, MOMNEH HA3HA-
YUTb €My MPHHYAHTedbHbIE PAGOTHI, H OH B TAKOM CAyYae He MOMET OuTh
yC/I0BHO OCYMUICH, TOrAd KAK ADYrOH COYYACTHHK, B OTHOLIEHMHM KOTOPOro Ha-
3HAYEHU JMHLIeHHe CBOGOILI, MOMKET BOCNOAb30BATHCA 3Tol Abrotoft. PaxTHueCkm
MOYTH BCErA1 CYA, ¥CAAA NPOABHTL 0cO60 CHHCXOHTEALHOE OTHOLIGHME, HA3HA~
HAET YCI0BAO GOAee TMHKYI Mepy-—auilieHHe cBoGoaul.

5

) BHJIEAH, NPHMEHANOCh W K HAKASAHNIO [PURYAH-
OTAEABHLIX CAYHAHX, NPH NPHCYAACHHIL K Bbiclieit
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yKa3aHHBIX Brilte. [Ipu6erdayTs NPUXOAMTCHA K anagorud. B orno-
IIEHHH POACTBEHHOrO YCJAOBHOMY OCYX(IEHUI0 HHCTHTYTa—yC/IOB-
Horo pocpounoro ocsoGoxaenua—HKIO pas‘acuun, uto oo
NPUMEHHMO HAa OOLUMX OCHOBAHMAX XO BCEM JIHIAM, KOTOPHIM
BHICILAS M€pa HAKA3aHMA 3aMeHeHa juiwendeM cBoboas. HyxuHo
AYyMath, YTO H NPH YCJAOBHOM OCYMACHHH AOMYyCTHMOCTH 3TOH
MEPEl [O/DKHA ONpEeNensiTbCA HaKa3aHueMm, (AaKTHYECKH Onpene-
NEHHBIM CYJIOM, @ He YKa3aHHBIM B 3aKOHE. :

Janee moxer GuITb BO30Y:#IE€H BONPOC O TOM, JONYCTHMO
JM YCAOBHOE OCYXAEHME B TeX CIyyasX, KOrja 3aKOH B CBOEH
CaHKIMH YKa3BIBAET HA TO, YTO JHIIEHHE CBOOOAB NOJKHO CO-
NPOBOMAATECA CTPOroit M3oJanued (wanp., cr. 162, 149, 143).
Tlo cr. 36 ycnoBHOe oCyxJeHHe AOMyCKaercd Jvulb TOTAd, €CH
ONACHOCTH OCYMICHHOTO HE TpeGyeT 0653aTe/LHOM) ero H30/si-
uuu. [lo o6uiemy npaBuiy 3aKOH NPEIOCTABASET CAMOMY CYyAy
pemark Bompoc, TpeGyerca Ax CTporasi Msonmsiia wau wer (Cr.
34). B Tex ciyuwanx, Koraa B caMoM a#Kone yKASAHO Jihiuenue
cBO6OIB CO CTPOro# usoasumedi, cAenyer aymars, Hro 3axom,
no o6memMy npasuly, MPEANCJAraeT hoCOGyI0 ONacHdCTb JHIE
MM YYUHEHHOTO UM AestHus. ORHaKo, o 06CTOATENbCTBAM Jea
CyA HE /JMUIeH MpaBa NPHUED ;b BHHOBHOIO M K [POCTOMY
JIMIIEHHI0 CBOOGONK, €Cau 16T, 810 B HAHHOM IEAHHH OCO-
0oit OMacHOCTH .rmua& CTaHo Bneuo‘ré’?ﬂoﬁomy cyn, He BHanas
B POTHBOpPEuHs C. cﬂnﬁ%\c

0 , He/ MOWeT MNpu3HaTH OJHO-

BPEMEHHO, YTO @gymnerm 1 ABNSGEEHA OMACHBIM JUIsT 0DILEeMHTHS
H HYXIAeTcH B‘ﬂ%poroﬁ U30MUMH, a C APYrod CTOPOHHI, 4YTO K
| PHMEHEHO_YC/IOBHOE OCYXKIEHHE. Tonbko B

TEX CAydasiX, KOorjd CylOM Ha3HAYeHO MPOCTOE JIHLIEHHE CBO-

S8

JHEJAT DY He W YCJI0BHOrQ OCYXKIEHHH.

GONBIIMHCTBA 3aNaXHO-EBPONEHCKHX 3aKO-
: . Komexc ©e orpaHdynBaeT JAOMYyCTHMOCTH
YCJIOBHOIO OCYIK/EHHSI TOJABKO KPATKOCPOYHLIM JIHIIEHHEM CBO-
6onbl. Jlaxe npurosapuBas MOACYAMMOTO K MaKCHMAJAbHOMY
cpoky B 10 Jer, CyA He JMINEH BO3MOXHOCTH BHIHECTH YC/IOB-
B npurosop. CBoeoGpasue NpUMeHEeHUsl yC/IOBHOTO OCYKACHUS
MpH AOJFOCPOUHOM JIMIIEHWH CBOOONBI NPOSIBAAETCS B TOM, UTO
CyA He NOAL3yercs 3[ech NMPaBOM CMATYEHHs HAKasaHMsA MO CT.
25 n 28 VK, a coxpaHsier NpeiyCcMOTPEHHOE B 3aKOHE HaKasa-
HUe BO BCeHl ero CTPOrocTH, Ha3Hayas JUlllb ero yc/aoBHO. IJ1a
KapaTe/bHasl MOJMTHKA MOXET IMKTOBATHCH HeMenaHuem ocaab-
JATb B HACEJEHWM CTPOroi OHEHKH NPEeCTYNHOro AEAHHA, TOrAd
KaK €aM MOACYAMMBIH, MO CBOMM JIMYHBIM OCODEHHOCTSM, e€e He
3aCAYHHUBAET, NPYyIrUMH CIOBAMH, 3/IeCh HA NEPBBLIH NJ1dAH BbLIABH-
raioTcsl 3ajauu obuero npeaynpexnenus (cr. 8 m. ,a“).

Ecan o06BangeMbiit 10 CyAa COAepancsa nmoj CTPaueH, TO
Cyl CcHaua/ja JO/DKEH NPOM3BECTH 3a4eT MNpPeABapHTENBHOIO 3a-
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kmiouenns (ct. 31 YK n 343 VIIK) u ycnosHo orcpounsaer
JHUIb OCTABIUYIOCS YACTh HAKA3AHUA.

B cuny 4. 3 cr. 36 cyn He BnpaBe NPUMEHHTH YCIOBHOE
OCY)KNEHHE TMPH MOPAXKEHHH TMPaB OCYNKIEHHOrO. Y TrOJOBHEI
Konexc ppunuMaer cucremy (akyabTaTHBHBIX MPaBONOpaKe-
Huit 1). Ou we TpeGyeT TOrO, YTOGBI CyH MPH NPUCYKACHHH
JHUA K JIMIOEHHI0 cBOOOILI 006S3aTe/NbHO [NOCTAHOBASA O JHIIe-
Huu ero npas. Ho B Tex caydasx, korma B Komekce yxasano
HAaKa3aHHe JHIIEHUEM HA CPOK Gosee rojga, Cya HO/KEH BOMATH
B O6CYyxJeHHE BONPOCA O LENecOOOpPA3HOCTH JMINEHHS [PaB M
NIPUBECTH CBOA COOOGPAXEHHS MO 3TOMY BONPOCY B IPHrOBOpe
(TaKoi HMEHHO CMBLICT MOXET MMeTh TpeGoBanue 06s3aTeNbLHOI
NMOCTAHOBKH BOMpoca O aumeddd npas). [IpaBuao sto umeer
CKOpee MpOLeCCyalbHBIA XapakTep M € GOJbLIMM YA06CTBOM
MO0 6B OBITH MEPEHECEHO B Yron.-ﬂpog;_ Kopexc. Cyn, takum
o6pasoM, NpU JHLIECHAH CBOGOJH Ha CPOK CBHLILIENQAHOrO roia,
00513aH BOWHTH B OOCYXIEHWE BONMPOEA O MOPAXKEHWM MPaB U pe-
UIaeT 3TOT BOMPOC M0 CBOeMY CROGOAHOMY ycMoTpeHuio. Henpa-
BHAbHO MO3TOMY AyMaTb, KagdTo neaaer npod. [Mame-Osep-
CKHil %), 4TO yCAOBHOE OCYxA€HUe He MQ¥KEeT ObITh [PHMEHEHO
BO BCEX TeX ClyyasX, KOrad Yrom. KojaeKe) yrpoxaer Haxasa-
HHEM JIMIIEHHEeM CcBOGOEbI Ha (Cpok 6ouee oxHoro roma. OHO
HEJONYCTUMO JIHIUBL TOCAd, KOTHA Cy/] /[[MPH3HAET, UYTO MOpPaxe-
HHE NpaB AOMKHO(MMETh MeCTO. JluiueHue npas Moxer OHTH
MOCTAHOBJ/ICHO CYAOM 34 TaKHe JesdHHs, 3d KOTOPhIe 3aKOH yrpo-
*aeT JMIIeHHeM CBOOOAB! HA CPOK M MeHee roma. HecomecTH-
MOCTb NQPAMeHust MPaB C YC/IOBHBLIM OCYXJIEHHEM BHITEKaeT H3
BO33pEHMS 3aKOHONATENs] HA 3TOT BHA Haka3sauua. [lo cr. 42
nopakeéHue npas, yKasaHHbix B CT. 40, Ha3HaAyaderca TOrna, eciu
Cyl npU3Haer OOGBHHAEMOrO ,OMOPOYEHHHIM 10 Cyay“, T. e.
NPHU3HACT, UTO NPECTYM/IEHHE NO/UKHO OHTHL NPHUIMCAHO HH3MEH-
HBIM, aHTHCOMHAABHLEIM MOTHBAM H KAYeCTBaM JHId, TOrJA KAaK
NPUMEHHMOCTL YC/AOBHOTO OCY)KIEHUS MPH3HAETCSH, KAK MB BH-
JeJI4, TOJABKO B OTHOMIEHHM JHL, COBEPIIAIOIIMX MNPECTYIIeHHE
BMOEPBLIC, TIPH THKEAOM CTEUECHUH OOGCTOATENAbCTB HX JKH3HH,
T. €. KOrjgd COBepLICHHEe MPecTyILIeHHs 00yC/IOBACHO BHEMNIHHMH
COLMAAbHLIMH (DAKTOPaMA, a HE MOPOYHO-ONACHBIMH CBOMCTBAMHU
CaMOro MNpecTynHuKa.

Ot nopaenusi mpas, ykasauHeix B ct. 40, caéayer oTaH-
4aTh MOPaXXEHHE OTAEABHLIX MpaB, YKA3aHHBIX B cT. 48 u 49
(npodeccronanbHO-CAYKeOHBIX NPaB, NMpaBa NpedbBAHUS B ONpe-
JEeNEHHBIX MECTHOCTAX). JTH NOCJAEIHHE NPABOMOPAKEHHS HMEOT
XapakTep Mmep COUHAJIbHOH 3audthl (CT. 46), 1 Ha3HaueHde HX

1) EAMHCTBEHHbIM OTCTYMMAEHHEM OT 3TOr0, HC COrAacOBaHHBIM ¢ ofiueH
cuctemolt Yron. Kon., asaserca cr. 140-a YK B pen. BLIMK ot 9 saiusapa 19241,
npeaycMaTpHBaouas 06s3aTenbHoe NPABONOPANKEHHE.

%) Becty. Cos. [Oct. 1923 r. Ne 3, crp. 58.
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CYAOM elle He JHIIAeT CYJ BO3MOXHOCTH HA3HAUMTH OCHOBHOE
HAKA3aHHE JHUIEHHEM CBOGOABI ycn0BHO. Tak Bpay, NPHYHHHUB-
IIAA HEeyMe/bIM BPayeBaHWEM HEOCTOPOXHOE TEeJECHOE MOBPEeXH-
neuue (ct. 154), Momer 6LiTh yCAOBHO MPHUTOBOPEH K HAKA3AHHIO
JUUIEHHeM CBOOOABI, HO CyJ MOXET BOCHPETHTH NPH STOM eMmy
OCyuIecTBIeHHe Bpaye6GHOH npodeccHu Ha Ompeje/eHHHH CPOK.
Jluo, npozxasasuree aabcHHUEPOBaHHLIE NMPORYKTH (cT. 191),
MOXKET ObITh MNPHCYMIEHO K /IULIIGHHIO MpaBa TOPrOBIH, HO
YCIOBHO OCBOOOMIGHO OT OTOBITHS HAKA3aHHUA JIHIUEHHEM CBO-
6oanl, [IpaBonopaxienns 3TOro poja €uie He ONOPAYHBAIOT JHLO,
a AUlIb, ABIAACH MEPOH COLMANBHOH 3alUTH, Orpa;ialoT 00le-
CTBO OT JaJbHEHIeH BpPeAHOH NeATeNbHOCTH IAHHOrO JIHIA.

[Ipy HanWuHOCTH pPACCMOTPEHHBIX MPEINOCHBNIOK 3aKOH
JIMIIb NPEeJOoCTaBAAeT CyLy MPaBO BLIHECTH YCJIOBHOE OCYXKIEHHE,
HO He 06dA3niBaeT ero K aromy. [To3TOMy OCyuIeHHLIA He BlpaBe
TPe6GOBaTh NPUMEHEHHSA K ce6e YCIOBHOLQDOCYMUEHHSA MM Ka-
JIOBATHCA HA TO, YTO OHO K HeMy He 4Oh10 npHMeHeHo, pac-
CMaTpuBas MPHIOBOP, KAaK ABHO Hec@pasemiusuii (cr. 417 yroa.
npou. xoxa.). Ho ecrectBeHHO, 4EQ NMPUMEHEHHE YCI0BHOrO OCYy-
HKICHUA €CTh He MHJOCTb, Japyemas CYJMOM Mo CBOEMy ycMOTpe-
HHIO, @ onpeneneHHasi cyne6Has megpa (mMo)HauieMy npasy OHa
NPU3HARTCA Aae OCOOBIM BHOOM HAKA3AHAH), H NOTOMY MpH-
MEHeHHE €€, KAK H BCAKOFO JAPYroro HakasaHus, Ha3HAYEHHOTO
CY/IOM, JOMKHO OHITE MOTHBHPOBAaHO. Tak Kak 10 KOJEKCY
YC/I0BHOE OCYX/IGHHE BCerja)paceMappuBsaercs Kak opma cMar-
YEHHOr0 HaKa3aHwwug, TO CyA ROKeH, cobaomast cr. 335 Yroua.
ITpou. Kox,, yKa3biBate OCHOBHOE HaKa3aHue W OCHORAHHA K
HA3HAUCHHIO YC/MOBHOFO, OCYKIACHHS.

2./Xapaktep H)06‘€cM npemocraBaAieMoOld OT-
CpouKM Haka3aHus, Tlo cr. 36 ycnoBHOE OCy:IeHHE ompe-
Jeasercd, KaK ,HefipusefeHHe OOBHHUTENBHOrQ NPUroBopa B
YaCTH, KACAIOLICHCHA JHIEHHsT CBOGOAB, B HCMOMHEHHE MpU yC-
JIOBUM HECOBEPUICHHS OCYXIAECHHBIM TOM(IECTBEHHOTO H/H OJIHO-
POIHOrO C COBEPLUEHHBIM MpecTymneHdsn“. Bo BTOpoH 4acTH TOH
/K€ CTATBH 3TA MBICAb HAXOAWT Ce6e MOsCHEeHHe B BH/AE yKala-
HHA, YTO MPUCOEAHHEHHOE K JIMIWEHHIO CBOGOALI JOMOJMHHTE/b-
HO€ Haka3aHde B BHAE NEHEMHHOrO MJAM HMYIUECTBEHHOrO B3bi-
CKaHMS MPHBOJMTCS B HCNOJNHEHHE Ha OOGUWIHX OCHOBAHHMAX, He-
3aBHCHMO OT TOTO, YTO OCHOBHOE HAKA3aHUE 3THM [PHCOBOPOM
HA3HAYCHO YCJIOBHO.

[Toxg fgeHexasiM ¥ HMYLIECTBEHHBIM B3bICKAHHEM, O KOTO-
pHIX roBoput cT. 36, CaeAyeT pa3yMerb ynOMHHaeMsle B CT. 32
wrpad, NoAHy HAM YACTHYHYIO KOH(HCKAOUIO HMYIRCTBA U
0073aHHOCTD 3arnaguth Bpex. B Tex cayyasx, korjga Cya npu-
3HaJna HEOGKG,ILHMHM NpHACOCAHHHTD 3TH JAO0MNOJHHUTE/ABHBIE HaKa-
3aHHA, OH HE MMEET NPaBa YCJOBHO OTCPOYHThH MX BBIMTOJIHEHHE.
Ecin nHasmawen wirpady, TO CyA MOXeT JHUIbL MOCTAHOBHTL O
IIPOCTOI OTCPOYKE HAM PACCPOUKE €ro Ha CPOK N0 WWRCTH Me-



CAUEB, eC/AH HEMEN/eHHAa ynaarta wrpada sABASETCA HENOCHIE-
HOH I8 OCyxmeHHOro (cT. 460 yr. npou. kox.).

Ho, xpome Ha3HayeHnss AONOHMTEABHHIX HAKA3AHMI, cyn
MOKET NONOJHUTENBHO HA3HAYUTH M TY H/H HHYIO MEpY COLHant-
HOH 3awmuTh (cT. 46). Bompoc 0 BO3MOMHOCTH KOMGHHALHY
YCJIOBHOTO OCY:IGHHSI C MEPAMH COLMANBHOH 3aUIHTHI, HTHOPH-
pyemblit HalueH MPAKTHKOH, UMeeT GOABLIYIO YrOAOBHO-NMOJUTH-
YECKYIO BAXXHOCTH. Y Cysia MMCETCS HECKOJIBKO BO3MOMNHOCTEH
NIDUMEHEHHA MED COUHANLHOA 3aIHTH: 1) OH MOMKET HA3HAYHTH
HX BMECTO HaKa3auusi, 2) OH MOXeT MPUMEHHTb HX KAk Mepy,
CICAYIOUYI0 34 HAKA3aHWEM, T. €. MPUMEHSEeMYi0 no OTOHTUM
ero, 3) OH MOXeT, yCAOBHQ HA3HAYMB HAKA3AIUHME, MPUMEHHTE
HEMEVIEHHO Mepy COUHAJIbHON 3aLIMTH M, HAKOHEL|, \4) OH MOXeT,
NOBHIAHMOMY, YCJOBHO HA3HAYUTH MEDPY COUHANBHON 3aluTH.
B cBasu ¢ npo6aemoit ycaoBHOro ocynmg;g_ﬂ HaC WIHTEPECYIOT
JIHIIB MOCACAHHUE JIBA CAyuas. AR _

Mepni conmanpHoin 3ammuThl 1o MX xapaxi HMEIOT He-
ONPEALNEHHO MINTEALHLA XapaxkTeP, d cyl He Oonpeneaser ux
NPOAOUKHTENBHOCTH (KpoMe I_}QICI%QI. KOTOpast gmaqaen:a
CyaA0M na CPOK He cBHILIE 5 aefy'v 3ANPEIICHAA MPodecCHoHaNn-
HO#H nmesreasHocTH ua cpoidno 5 ety hOnn coxpaunsior csoe
NeHCTBHE Ha Bpems, noxa COCTOIHHE JNHLa,

) H APEKPATHTL CBOE neit-

MPHYEM MOMEHTHI,
CTBHE, ONpeaeIsio PeXICHNA, Kyna nome-
meHo Juio. [lpay JEeKO He Bceraa onpeje-
JSIETCST HEBMEHABMOCTHIO 1IN 0CTATOUHA, YTOGH OHO IPOABASIO
JHIUB OnacHuie HHOCTH, 3bIBAEMBIE [ICUXHYECKHMH HAH
bu3nyeckiMm MH MAM OOJNE3HAMH HJAH MOPAaNbHOH no-
€ Juua B Ne4e6HOM YUPeXNEHHH, B
3aBejie : HJIH MOPaidbHO-ACDEKTHBHEIX 00BIYHO
HY 0 TOro WIM MHOra pnedexra, a JHIIEL
T €ro. 3a4acTyio CPOK NnpeGhiBaHUS B TAKHX
ercsl BecbMa Kpartkum. Becbma BamHo, 4yto6br
10 BHIXOIE YUpEXJIeRUA JHLUO HE CO3HABANO Cce6f BrnoJHE
Ge3HAKA3AHHLIM 33 YYHHEHHOE UM B NPOILIOM (PECTYN/IeHHe
(rakast 6e3HaKa3aHHOCTb MONET CAYXUTb NOOIIPeHHeM M iA
coBepiuenda Oyayuero NpectTynieHnsd, 0CO6eHHO ecIH OmacHbie
CK/JIOHHOCTH €MIe HEe YCTPaHeHbl OKOHUYaTeNbHO). CoO3HAHHE ke
TOrO, UYTO HAKA3aHHE 34 NEPBOE NPECTYIVIEHHe JHIIb YCAOBHO
OTCPOYEHO, & He BOBCE OTMEHEHO, H YTO NPH NOBTOPHOM MPECTYIi-
JIEHHMH OHO MOXET OLITb NPHBEJEHO B HCNOJHEHHE, ABHTCA HEKO-
TOPOIl caepsxkoii. [Ipusenem napy npumepos. Jluuo, crpanaromee
BEHCPHYECKOH 6ONe3HbIO, NEPeNano 31y 60JM€3Hb APYrOMYy NyTem
nos1oBora cuowenns (cr. 155). Cyn, npHHAB BO BHMUMAaHHE CMAr-
YAOLIHE 00CTOSTENBCTRA, BLIHOCHT NPATOBOP O JMIICHHH CBOGOIK
YC/IOBHO, HO HA3HAYAET B KAYECTBE MEPHI COUHANLHONH 3aLIHTHI
npuayauMresnshoe nevende. [Ipoxoaa kype neweHust (OH MOMET K
He TPeGOBATH MNOMEIIEHHS JHIA B JAeYeGHOE 3aBeneHHE), JHUO
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GyAeT BO3AEPKUBATLCA OT AaAbHEIIIIEro COOGUIEHAA 3TOl 6oaeany,
ecan GyAeT CO3HABATb, YTO HA3HAYEHHOE €MY HAKA3aHHE TOJIbKO
YC/I0BHO OTCPOYEHO; HAMPOTHB TOFO, CO3HaBas CBOIO Ge3Haxa-
3aHHOCTb, OHO OYZeT MeHee OCTOPOXKHBIM H 00/1ee GecrneyHsInr.

Jpyroit npumep. Jluno, coBepUIMBUIEE TMPECTYVIEHHE B
COCTOSHNH KPAHHEro ONbAHEHHSH, IPHIOBAPHBACTCA K MOMELUEHHIO
B JeyeGHUIly AAA ANKOTOJHKOB.

[To BeixOIE OTTyZA YEpe3 HEKOTOpPOe Bpems, OHO ropasno
pewuTensiee GyIeT BO3JEPKHBATBCA OT NBIHCTBA, eCaH Oyier
CO3HABaTh, HTO HAJ HHM BHCHT Yrpo3a OTCPOYCHHOrO HaKasaHusl,
yem ecad OBl OHO CO3HABAJO, YTO MPH BCAKOM €r0 [MOBENEHWH
nepBoe OCyXaeHHe ero Ge3ycioBHO noraueHo. Eciai mbl Ameem

[eN0 C HeCcOoBePLISHHOJRTHHM, OTAAHHBIM HA [MOp (Il ™
cr. 46), TO OH 6yJAeT ropasxo 3HepPruvHee Cra PaBHTLCS
MPH CO3NAHWH YCAOBHOH OTCPOYKH HAKA 0ea Hero.

Takum oO6pa3om, BO MHOTMX Ciay4asixg
NPUMEHATH Mepy COUHANbHONH 3aMHTHEINMEHHO B CBASH C yCI0B-
HBIM OCYWAEHHEM. JTO K€ MO arb M NpPO OGABAUHOCTH
3araax(eHnsl BpeAd, OTHOCHMYHJLY COLMAbHOI
34lUTH, 4 K HaKa3anuwo (1. 4K < 8ra Mepa ypesBHUAITHO
PeAKO NPHMEHSeTcd Ha npa 0hi<a K BCITOTHEHHE €€ HHYCM

.I%:Ho ‘BPCBA3H C YCAOBHEIM

JInuo, ycnoBHO LPHTOBOPEH fo,piieninio  CBOGOMAEI, HO MO
ycAOBHEM 3aradgeHns Bpend; aKTHBHO OyAeT CTPeMHUTBCA K
BEINOTHEHHIO 3':‘01‘1‘@@9331{&10(‘.% BO3JIOXKEHHOH HA HEro CyJ10M.
Hexoropué” BAKOHOMATCIGCTBA,  KAK Mbl BHIEAH, CTABAT Aae
CaMyI1o /(¢ > YCIAOBHOTO OCYXKIEHHA B 3aBHCHUMOCLTH

BaHHUA NEiCTH) IO 3aKOHOMATeNbCTBA OTKPHBACTCS BO3MOMNC-
HOCTh HA3HAYAaTh YCAOBHOE OCY)XAGHHE HE TOJABKO KAK OTBIE-
YEHHYIO Yrpo3y BO3MOJKHOCTH NPHMEHEHHS OTCPOYEHHOro Haka-
3aHHS, HO M KAK CPEeACTBO MOJAKPENATb MOTHBANMIO JHLE, K
KOTOPOMY CyJ CHesa 11eecoo6pa3nbiM NPHUMEHHTH BMECTO HAKd-
3aHus Mepy COLManbHOI 3amuTel. MoryT ykasaTh, OjIHAKO, 4TO
HA3HAUEHHEe Mepbl COUHANLHOM 3auThl 00YCAOBAMBACTCHA MNpPH-
3HaHMeM /LA COLUAaNLHO-OMACHHIM, MENY TeM Kak [pH onac-
HOCTH JMI@A YCJAOBHOE OCYXIEHHe HE MOXeT OHTb MPHMEHeHO
(er. 36 u. 1). Onnako, c1. 36 HMEET B BULY HE BCAKYIO OMACHOCTD,
a JHILb TAKYIO CTeNeHb OaCHOCTH, KOTAA TpeGyercs 06i3aTe/b-
gasg u3onAmMs Jmua. [lo3tomy Jauub HauOoJee ONacHHE [0
. CBOHUM HAKJOHHOCTAM JAHI1A NOJYKHBL 61:1'1‘15 BKJIOYAEMBI B KaTe-
FOPHIO TEeX, KOTOPHE NOKHH ObITb 00A3aTeALHO NOABEPTHYTH
u3oasuuu B QOpMe HaKa3aHWsl JULIEHHEM CBOOOABI WX M-
TeNLHOTO MOMCLICHHA B ocobsie ydpexaeHns. [as octanpHuix



MOFYT GHITb MPH3HAHBL OCTATOYHBIMU MEPbI COLHUANBHOM 3ALHTH,
KOMGHHHPYEMbIE € YCAOBHHIM OCYXKICHHEM WJH 6e3 TaKoBOro.

Ho BosmoxHO 21 ycaosroe nasuadenue OXHOM TONBKO MepHl
COUHANbHOM 3aLIUTRI, HANPHUM., YCAOBHOE NOMELIEHHE B yupexe-
HHE LIl yMCTBEHHO HJIM MOpanbHO nedektusrux. ByksanbHbif
TEKCT CT. 36, roBOPALIMHA TOJABKO 06 YCI0BHOM HEIPHUBEIEHHH
NPHroBOpa B HCHOJIHEHHE B YaCTH, KACAIOUWIEHCH JHIIEHUS CBO-
60k, Kak GyATO HUMeeT B BHy TONBKO HAaKa3aHHe JHIIE-
HAEM CBOGOABI, ¥ HENPHMEHHM K JHIUEHHIO CBOGOIL, UMEIOLIEMy
XdpakTep Mepel CONMaAbHOH 3aumrel. OAHAKO, HENb3S OTPHUATH
TOro, 4TO C YCTPOHCTBOM OCOGHIX YuYPEMICHHH, Hanp. AIs
MOpanbHO-AE)EKTUBHBIX MOAPOCTKOB (pedopMaTOpHeB), B OTAEIb-
HBIX Cly4asiX MOra Obl sIBUTBCH 1enecooGpasndit M ycaopHas
OTCPOYKA 3TOH Mephl.

B kauecrse emuncTBeHHOrO ycnoBus, TpebyeMoro 3axonom
A1 HENDHUBENCHHA HAKA3aHUA B HCNOJHECHHe,H ANSI KOHEYHOFO
MOTAWEHAA €ro, yKA3KBACTCH HeCcQBEPIIEHHE HOBOTO TOMIe-
CTBEHHOTO WM OJHOPONHOFO MNpectyrneHus B TeyeHe ykasaH-
HOT0 Cy/10M HCIHTATeNLHOrO CPOKA. Takum oGpa3oM ToabKO
HOBOC MpPECTYI/IEHHE, U NPUITOM ONPENETeHHOr0 pONA, MOXET
110BJ€Yb 33 COGO¥ HCNOAHEHHE YCIOBHO OTCPOUCHHONO HAKAZAHMS.
B stom orpasuuennu yclopuil ClARLYeT), YCMOTPETb OAHY M3
YTON0BHO-NBIHTHYECKHX OMMOOK 3aKOHONATeNs. DTOT NOBOX K
OTMEHE YC/I0BHOTO OCYHICHHA BIOIHE IeAeC006Pa3HO COXPAHHTD
B Kayecrse 005134T€1bHOTO, KaK 10 i enaer 3akonoaareas. Ho na
PALy C HHM )K@AATeNLHO YRA3aTh H PAA JAPYrHX daxkyabTa-
THBHBIX IS CYAd YCJOBHH, HapyluledHe KOTOPHX MOTJ0
OH BAedB a2 COBOi Takylo OTMeHy. C NpH3HAHMEM HX, NAS
CyAa OTKpHach Gbl BO3MOMHOCTH WHAMBUIYaJIH3HPOBAT ycno-
BHS OTCPOUKN B BABHCHMOCTH OT OCOGEHHOCTEH KaXIOro Cay-
4as, 4, ¢ Apyrod €TOPOHBI, H CAM HHCTHTYT YCJAOBHOIO ocyxae-
HUS PHOGpen 6Bl GOAblUYI0 ACHCTBEHHOCTh B KAauecTse MepHI
HCUDAB/ICHHS _QCYWICHHOrO Ha CBOOOME U mepectan Obl paccmar-
PHBAaTLCA  OCYMICHHBIMH KAK [PUrOBOP, [OYTH PABHOCHIBHBI
ONPaBAAHHUIO.

[Tonpo6uo 06 sToM MBI CKaxeM B caeaymoLel raase.

[TonsTue omnopomnoro u TOMIECTBEHHOTO NPeCTynIeHHs
yioMunaercss auwb B cr. 36 u 37 ¥Yr. Kox. n Gonee koHkpeTHo
SdKOHOxaTeneM He u3‘AcHsieTcsa. OGBIYHO STOT TEPMHH mpuMe-
HACTCH AN onpenenenus peudausa. Yroa Kompexc B cr. 25 m. e«
YNOMHHACT O peuMAHBe, He AaBasi eMmy GoJsiee MOAPOGHOro onpe-
Aeaenusi. MoxHO, OHAKO, MOAyMarTh, 4TO H 3XECb OH UMEST B
BALY NOBTOPHO® COBEPLIEHHE JIHIUDL ONHOPOIHOIO HJH TOXIECT-
BEHHOrO mpectynienus. Takum 06pazom peuuaus, MOMHMO OT-
MEHBL YCIOBHOTrO OCYMIEHHsl, BJCYET 3a COGOH M MOBHILEHHYIO |
MEDY HaKasaHus 3a BTOPOE npecrymaeHue no cr. 25. Takum 06-
DA30M nmoaydyaercs Kax Ob ABO#HAS KBaAMQHKAUMS PeLdAUBa.
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[Mox TOXIECTBEHHBIM MPECTYIVIEHHEM HAIIGKHT TOHHMATH,
npecTynJenne, NpeaycMOTPenHHoe TOi e crarbeio Yroa. Ko-
JIeKCa MAM JKe, €C/AH OHO yuuneHo [0 u3namus Yr. Koxexca,
TOXAECTBEHHOE MO (aKTHyecKoMy cocraBy aesHus. Tpyanee
ONpeNeNHTh MOHATHE ONHOPONHOCTH. POPMA/ILHBIM M0KA3aTesIeM
OIHOPOIHOCTH OGBIYHO SIBJAETCA* OTHECEHHE NAHHOTO MpecTynae-
HHA K ONpefeneHHOH, OJMHAKOBOM C NpPeABILyUHM, rpynne
npecTynupix aesnuit. [lockomsky Yroa. Kox. oG'enunsier mpe-
CTYM/IEHHsT ONpEIeNeHHOW TIpynns B OTAGNBHLIE IVIABBI, OXHO-
poaHbIM GyAeT MPecTyVIeHHE, MPEeLYCMOTPEHHOE TOI0 KE [IaBOIo
Konexca, xaxk u npeamayuiee. [lostomy, Hanp., CBOXHHHECTBO
ABUTCA TNPECTYNNEHHeM OJHOPOAHBIM H3HACH/IOBAHWIO WM Pa3-
BPAUEHHIO MAJOMCTHHX; Kpawa Oyaer OJIHOPOHOM CO BCAKUM
NPYrMM HMMYLIECTBEHHBIM MPECTYIICHHEM; TEIECHOe JIOBpexie-
HHE—O/IHOPO/HEIM C HACH/IMEM Haj JIMYHOCEBIO; MOMMKHOCTHHE
NPECTYI/IEHHA BCe SBATCA OAHOPOMHBIMH MeNCAYIEQ60lo u T. X
Onnako, 6610 OB HENPABHJIBHBIM OrpaHHUHBATHCH ONMHUM JIMILE
($OpManBHEIM NPH3HAKOM OXHOPONHOETH. Heo6x0nuMO YHHTHIBATE.
¥ (PU3HAK CyG‘eKTHBHBI, HAXOAFMMI CBOE BHPAXEHME B OIHO-
poaHocTH MOTHBA ¥ (opMBl BUHOBHOCTH, WK1, OCYXIEHHOE 32
YMBILWIGHHOE MPUYMHEHUE DAHbl,gHe COBEpUIAeT OLHOPOAHOrO
NPECTYN/IeHHsA, €CAH NMPUUNHHAT (MO HEOCTOPOMHOCTH, HEHCro-
HEHHEM KAKHX-THG0 TeXHMUCCKMX npaBwl, KOMY-iMGO TenecHoe
nospexzenne. Jlkiey OCyMieHn0e 3a /HapyleHue KOJAEKCa 3d-
KOHOB O TpyJe 1@ CT. 132, He, COBEPIIHT OXHOPOIHOTO MPECTymn-
Jiepus, ecau GyneT BHOBb M300MMYEHO B CHEKYJ/SUHH HIH CaMO-
rouke. HakoHen, B) OTAENbHHEIX Cayyasx [1f ONpeaeneHHs
ONHOPOAHOCTH CYAy HALIEHKAT NPUHAMATh BO BHHMAHHE EIHH-
CTBO AafiTHCOUMANBHOTO JHAacTPoenus Buuosnoro. Hanp., auuo,
ocyxaeHroe no cri 130 “3a 310HaMEPEHHOE HEHCIOJHEHUE 061-
3aTeabCTR) 10 I0roB0pY, COBEPILAET 3aTeM NPECTYNJICHHE, MPELY-
CMOTPEHHOE,CT. 188 (MOIIEHHHYECTBO), HJM JHLO, OCYXICHHOE
3a XyJAMraHCTBO (Cr. 176), cosepliaer pa3BpalleHHE MalOACTHHX
(ct. 168) u T. I.

Orcpouka Hakasanus (CPOK MCHHITAaHMA) HA3HAYAETCH, HA
yCTAHABIUBAEMBIH CyOM MEPHUOA, A KOTOPOTO 3aKOHOM yica-
3anel npefenbHbie cpoku: ot 3 go 10 aer. Uem noMmKEH PyKO<
BOACTBOBATHCS Cyl MpPH KOHKPETH3al|H 3TOro Cpoka? 3neck
BO3MOXHBI Da3iHuYHBIE COOOPAMEHHA: TSHKECTH COBEPIIEHHOrO
NpecTyn/ieHus, CTefeHb YCTORYMBOCTH Julld, 60/bILNAsSK ¥ MEHbIIAfR
BO3MOMHOCTb JJIA HEro MOBTOpeHHsl MpecTymienus H T. I
Hyxno, omuako, OTMeTHTb, YTO BCE 3TH NPH3HAKH HMEIOT JO0-
BOJILHO OTHACHHYIO CBA3b C LEAAMH, NPeciefyeMbiMi yCIOBHBIM
OCY)X/IEHHEM, U HA MPAKTHKE ONpeneJaeHHe CPoKa AB/IAETCHA NMOUTH
Bcerna Goaee uaM menee cayuaitneiM. Camble CPOKH HAVIEKHUT '
NPH3HATH YPe3MEpHO AnuTenbHEIMU. KoHeuHo, NOCKOABKY MpH3Ha-
BaTh YCJIOBHOE OCYXIEHHE MepOH NEeHCTBHTENBHON CHEPXKKI
MPOTHB TMOBTOPEHUS OAHOPOAHBEIX MPECTYMVICHHH, JKEJIATENBHO.
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B HeAX NPeAYNPeMIACHUT NPECTYNHOCTH, NPOAOIKUTE ee meii-
CTBHE BO3MOKHO moabuie. Ho He cneayer ynycxare u3 Bumy,
HTO YMUIHHEHHS CPOKA HCMLITAHAA €CTh Mepa 0600A00CTpas.
Eciu a0 Ha 2EBATOM WaH  JecATOM rOAy COBEPIUIHT HOBOE
NPECTYIICHHE, TO OTCPOYEHHOE HAKA3AHUE MOMICKUT 00d3aTeNb-
HOMY NPHM2HEHHIO NYTEM CJIOXKeI#is C HOBBIM, XOTsI CAMAs NaMATh
O TPEXHEM MNPecTYVIEHHH ychneaa YiKe M3IPAAHO MW3rIaaUThCs
B CO3HAHHM CAMOro BHHOBHOIO M BCex OKpyxawoumx. Ecau naxe
I8 M0, YKAOHHBUIRrOCH OT CAEACTBHUSA, CYAd MM UCIOJHEHHUS
Hakasauud, ycraHaBausawrcst cT. 22 YK cpoxks gasHoctd, He
npesbunaomue 10 A2T, TO AJ8 YCAOBHO OCYMIEHHHX OHM He-
COMHEHHO NOJUKHBL OBITH MEGHBUIHMH. 4

3. Hakasauue npusoaurca B ucng
Clydae COBEDIIEHHS HOBOTO TOXAECTB
OZHOPOALHOTO MNpeCTYyNJAeHHHA LaK
npeaycmorpennsiit Yron. Koxexcou nosgf
JICHHOH OTcpouxu. Ecain nnno B nepug -
JIeHO 33 Apyroe, HeOAHOPOAHOE HPECTynieHMe ¥ OR6HIO nO

HOr O HAW
[ HCTBEHHBIH
C\ IpeaoCcTas-

HEMy HAKa3dHUe, TO MO BBLIXO/@ H3 MECPa 3aKIIOUEHMS, eC/H
HCHILITATEABHBIA NEPHOX eLle QHO ‘Bce e Byer Haxo-
JUITBCS  MOA YrpO30# BO3M . 2CHHST B HCMOJHEHHE
NEPBOr0 OTCPOYEHHOrO  Hak oe JedHHe cosep-

LICHO [0 HCTEYEHHST WCHE! @pUOaa, HO Camblii npu-
TOBOP BLIHOCHTCA 4HOCH L '3TOT0  HCHBITATEIbHOTO
Ccpoxa, TO Bce CPOUEHIHOC HAKA3aHUE IO/MKHO
OGLITh NPUCOEIHH Ha3nauyewHomy. Ecau, oxnako,
IIPHIOBOP 33 BTO CraHOBJIASTCA TOTAA, KOIAa nocae

bHOIQ CPOKA NPOTEKAH CPOKH, YCTAHOB-
f(er. 21) 3a nepBoe U3 yUHHEHHBIX NESHUI,
ObITE” NpuHAMaeMO BO Baumanue. Heqcubim
BONPOC O TOM, KaK OHITb, €CIH nociae BCTYIJIEHHA B
IFOBOPa 06 yC/N0BHOM OCYIKAEHUM, OOHADYIKHBAIOTCA B
CROBHO-OCY KIEHHOTO NPEXHUE CYAUMMOCTH, NHIIAD-
IHE €ro npaBa HA NPUMEHEHME YCIOBHONO OCYXIEHMS, Hanp.,
OTGHTHE MM HAKA3aHWA 33 OAHOPOAHOE MPECTYIACHHE.

B 'rakux cayuasx, nymaercs Ham, BO3MOXEH JHMUIb mepe-
CMOTp nena B nopaake Haasopa (cr. 444 VIIK). Takum xe o6-
Pa3oM NO/KeH PelaThCs BONPOC W AJS TeX CAyYaes, €CiH 06-
HAPYKUBACTCA B NPOUIIOM YCAOBHO-OCYXMEHHOrO NPECTyuacHHe,
OAHOPOAHOE C JAHHBIM, HE MOFALUCHHOE elle AABHOCTHIO, M0 KO-
Topomy oH ewe we Gru cymum. Exsa JH MOXHO CORAcHTHCA C
Muennem H. H. [Nlawe-O3epckoro, KOTOpHid npHpaBHUBAET 3TOT
Clly4ail KO BHOBb COBEPIICHHOMY OJHOPOAHOMY Hmesnuio. Ecan
IPH3HATB 3TY TOYKY 3PEHHsl, TO K YCJOBHO OCYXAEHHOMY OpH-
LLIOCh Ob1 NPHMEHHTH HAKA3AHUE 110 COBOKYNHOCTH 33 064 JesHHUS
NYTeM CI0MKEHHA Hakasanuil (ct. 37), TOrAa KAK B 3TOM Cayyae
A0/ieH OGbITh HAa OCHOBaHMHU CT. 30 NpPHMEHeH JHllb OPHHLIMAT
00raoenus.
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[Torauiaercsi M BO3MOXHOCTb PHBEIEHUs YCIOBHO-OTCPO-
YEHHOr0 HAKA3aHWA OPH H3JAHMH aKTa 00 aMHUCTHH. B BuRy
MACTOTH AMHHUCTHH BONPOC 3TOT MMEET OOJBILIYI0 MPAKTHYECKYIO
Ba)kHoCTh. CreuuasbHOro YNOMHUHAHUS B AMHHCTHOHHBIX aKTax
O paclIpOCTPAaHEHHH NEeHCTBHS HX HA4 YCJAOBHO-OCYXIEHHHIX MBI
HE HaXOZMM, H 3TOT BOMPOC MPHXOMHTCA PEINATE HCKIHYUTEAbHO
nyTeM ToaxoBaHud. EciM aMHHCTHS NOCTaHOBAsAET 00 OCBOOOK-
JIeHHH OT HAKA3AHHUA OCY)KJIEHHBIX 34 ONpEeleJeHHbLIe Npecrynie-
HUS, TO B BHLY TOrO, YTO YCJAOBHOE OCY)XXIEHHE Y HAaC ABIAACTCH
BHMOM HAKazaHHd, CACAYET NPH3HATL OTNABIUEH BO3MOMKHOCTD
NPUBEJEHMS OTCPOYEHHOrO HAKA34HHSL B HMCIO/JHEHHEe, a4 HCMbITa-
TeJAbHLIA MePHOJA NpPeKpaTHBIIMM CBOe TeueHHe. Ecau amHuCTHS
NpeAOCTABNsET JHWb COKPAIEHHE CPOKOB HAKA3AHHA JHLICHHEM
CBOGOABI AMIsl OCYXKICHHBIX, TO COOTBETCTBEHHOE |€OKDAICHHE
JOMHKHO GLITh NPUMEHEHO H K YCJIOBHO-OT oquHwy HaKasa-
HHIO JHIIEHHEM CBOOOALI B Cayyae NPUBE B uCHoJaHe-
upe. Ecim aMHMCTHA [IpPeNOCTaB/sAeT 1 0COOO0H
KOMHCCHM BOWTH B OOCy#/IeHHE BQHPOCAa O BO3MOMHOCTH MNpH-
MEHHTH COKPAIIEHHE WIH MOralliQHHE HaKa3aHusi, TO W NPH NpH-
MEHEHHH YCJI0BHO- OTCpoquHOIﬁlaxaﬁﬁhﬂﬂ RO/DKHA BLITH yuTeHa
3Ta BO3MOKHOCTb COKPaUICHAR Wiy noratuenns. Takum o6pazoM
[IPH MPHMEHEHHH YCJIOBHO- og:pgyeﬂﬂﬁxo HAKA3aHUA CyA JOMKEH
yueCTh BAMSHHE HA HAKA3aHWE BCeX HMEBIINX MECTO B TeyeHHe
HCNBITATeABHOTO mpnmfa-amﬁncmu U | IPHCOCAHHHUTD K HOBOMY
HAKA32HHUIO JHILLETY 4aCTh,) KOTOPAsOKAMETCH HMU HenorareH-
HOit. [pn sromM yeioBur MR OCTb 0C000 WIMTeNBHBIX CPOKOB
UCNIBITATENILHOIO MEPHoAa CTAHOBMTCH OCOORHHO HATMIAAHOH !).

[p#" CoBEPIICHUK HOBOTO TOMCIECTBEHHOT0 WM OJXHOPOI-
HOTO HPECTYNJICHHA CT.»37 npeanucLIBaeT Cyay NOCTAHOBIATH O

e YCAOBHO-OTCPOYCHHOTO HAKA3aHKSl, HE3aBUCMMO OT
, HA3HAYEHHOTO CyJOM 3a HOBoe npecrynaenue. [lpn
DHAKA3AHWS CK/IANBIBAIOTCA, C TeM, OJHAKO, YTO OGUHI
CPOK MOX/ ro OTGBITHIO HaKa3aHus JHUlIeHdeM CBOGOIHI
1o o6oUM MPUrOBOpPAM HE AOMKeH mnpesniuats 10 ner. 3pecs
NPOBOJUTCA HAYal0 OCOG0 CTPOTOr0 OTHOLUEHHS K YCJOBHO-
OCY)XICHHOMY, He OTOBIBIIEMY YIOBJETBOPHTENBHO HCILITATENb-

1y B Tekcte aMHuCTHH, naganHol K 5-oft romosutiHe OkrTalphckoll peso-
aouad (C. N, 1922 N6 64 cr. 820), Mbl Buepsnie BCTpedaeM CHENHanLHOoe YKa-
3aHHe na AeliCTBHE AMHHCTAH B OTHOUIEHHH YCJAOBHO-OCyxaedHnix. Cr. 1 ee
rAacut: ,ocBo60INTL HOTHOCTHIO OT OTOLIBAHHS HAKA3AHUA BCEX NMPHTOBOPEHHbIX
€ OrpaHH4eHuev HIH 6ea orpansdeHHs npaB K YCJAOBHOMY JAHIIEHHIO CBOGOIHI“.
B uncrpykunn HKIO, nsganHoN B pa3pHTHE AaHHOH aMHHCTHH, YKa3niBaercs,
4TO Aas 0cBOGOWIEHHA OT HAKA3AHHS YCAOBHO OCYWICHHBIX CYQbl HE MOMKHI
BHLIHOCHTR 0COGLIX onpeneneHyil, passe 06 3TOM 3aABHT X01aTAUCTBO CAM YCAOBHO-
ocymaennsifl. B By M3JaHHA 03HAYCHHOH MHCTPYKIMH, CABLYET UMETh B BHAY,
4TO YCAOBHO BLIECCHHWE HAKa3aHug no 7 noabpsa 1922 r., kawxoB 651 HH Gbia
CPOK HA3HAYEHHOrO ICOLITAHNA, ABIAIOTCA HbIHE TOralCHHLIMH, H CYAAM Hai-
JACHHT UL COPABAATLCH, HE HUCAHTCA JH 3 NOJCYIHMBIM HOCNEAYIOIHX YCAOs-
HbIX OCywaeuni.
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HOTO MEpHWOAa, MPHYEM HE NPHHHMAETCS Ja¥e BO BHUMAHHE,
MCTEK/A WM HET 3HAYNTE/NbHAsd 4YaCTb HCHBITATENBHOTO CpOKa.
Cyn pefcTByeT 31eCh NOYTH MEeXaHHUECKH. Kenarensno, onnaxo,
H B 3Ty 006/1aCTb BHECTM HEKOTOPOE paCIUMPEHHe CBOGOIHLIX
noaHomMounit cyna. CroxeHue HaKa3aHW# MEXAHHYECKH YIVIHHSET
CPOK JHIIE€HH CBOGOH, HE CUMTAACh HH € OCOB0H ONACHOCTBHIO
JHLE, HY C ONACHOCTBIO YYHHEHHOro M. Takas CTPOrocTh Morsia
OBl ONPABABIBATECA UEBIO OGLIErO NPEAYNPENACHHS, €CH 6Bl Ha
NPaKTHKe, GIarofaps BCEBOSMOXHBIM COKDAUWEHHAM, CPOKH Ha-
KA3aHHs1 JIMIIEHHEM CBOGOIbI HE NOTEPANM 3HAYHTENABHOH HOMH
cBoedt octporn. He Bcerma 3a HoBoe, XOTA M TOXAECTBEHHOE
HWIH OAHOPOJHOE NEAHHE CyAOM MOXMET OHTh BHIHOCHMO HaKa-
3aHHe JHIIeHHeM CBOGOAL. Cya, Npu HAAHYHOCTH| CMATYAIOUIMX
UK HHBIX OGCTOATENBCTB, MOXKET HA3HAYHTH NPUHYIHTEIbHEE
pa6otw, wrpad. B Takux cayuasx enpa am 6yaer nesecooGpasHo
NPUMEHSTL  YCAOBHO-OTCPOYEHHOE HAKa8aHHE WIMieHMeM CBO-
GoIbl 3a CTapoe NpecTyn/eHue. :

Ecau o6GBuHsieMBlii 10 HOBOMY  NPECTYNNEHHIO HAXONUACH
AO BCTYINIEHHS NPHrOBOpa cyna’B 3aKQHHYIO CHIY ROX CTpayei,
a HOBHM IIDHTOBOPOM NpHUCYMIEH K APYroMy HAKA3aHHIO, TO
BPEM: MOJC/ENCTBEHHOTO 3dK1I0 eT OBITh 33aYTeHO B
CPOK HaKa3aHus JHIICHHEM CBo6 aIero Or6GHITHIO B
CHJly MEpBOTrO ycJ0B
JAUMOTO B HCHOJHEH] :

TouHo TaKe ¢ JCAOBHOFOCY K IeHHOMY GuIa npuMe-
MEHEHA Mepa CONMAa/bHOH BAMUTH, CONMPSDKEHHAss C OrpaHHue-
HHEM CBOOOZABL (HAWP., NOMEUICHNE B YUPEXCICHHS ISk MOPAJIBHO-
NeeKTHBHEIX), TO NMPH NPUMEHEHHH YCAOBHO-OTCPOYSHHOTO HA-
Ka3anugd, Bpemsi, MPOBEAEHHOE MM B 3TOM YupemA€HHH, AO/KHO
OBITH 3auTeHO B CPOK Hakasanus (cT. 457 YIIK).

Bohpoc o npHBeneHHH yCAOBHO-OTCPOYEHHOIO HAKAIAHHS
B HCIIOJIHEHHE pa3pemiaercs CyNOM, MOCTAHOB/ASIOUMM NPUTOBOP
no HoBomy mpectrynaenuio (ct. 464 YIIK). Onpenenenne 06 or-
MEHE BHIHOCHTCS /MG0 COBMECTHO € MPUTOBOPOM MO HOBOMY
NPECTyN/ICHUIO, JM60 OTAEABHO B CyNe6HOM 3acCefaHHH C Bhl30-
BOM MpOKYypOpa M YCAOBHO-oCyxaeuHoro. HesBka stux anm,
OIHAKO, HE OCTAHABAMBAET DPACCMOTPEHHs nena (tam xe). He-
OOXOAMMOCTb DENICHHS BONPOCA O NPHBENEHHH YCAOBHO-OTCPO-
YEHHOr0 HaKasaHHsd B UCHoAHeHHe B (opme 0co6oOro onpenpene-
HHsI BO3HHKART B TeX C/1y4asx, KOFAA Cy NP NOCTAHOBJAEHHH NPH-
roBOpa No HOBOMY NPECTYN/IEHHIO HE HMEET B CBOEM pacmops-
EHAN BCEX JAaHHBIX, OTHOCALUMXCA K NMEPBOMY OCYXICHHIO, HAIL
KOr/la HEOGXOAMMOCTb TOYHOTO PACCUeTA HAKA3AHHS, NOMIENKA-
LIEro NPHCOGAMHEHHI0 K HOBOMY, MOMKET 3HAYHTENAbHO 3aMeIIHTL
BHIHECEHHE MPHroBOpa.

4. ¥ron. Komexc He onpenensieT B TOYHOCTH
NOCAENXCTBHA yCNEWHOr0 OTOGLITHA YCAOBHO-
OCYXIE€HHBM HCNHTATEABHOro mnepuona Onxo
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AHIUb [OJI0XEHHE SIBISCTCH HEeNOI/IKALMM COMHEHNI0O—O6BHHH-
TE/NbHEH NPUTOBOP HE MOMET GHTH NPUBEJACH B HCHOJHEHHE B
YaCTH, Kacamwlleica auueHns ceobonul. Ecinu cyn B cBOEM MpH-
TOBODE ONPEJeNHA Mepy COHMHaAbHON 3aUMTH, KOTOPas MOMicHA
6bi1a 6bl ObITH NPEVMEHEHA 0 OTOLITHY-AHIOM HAKA32ius (cT. 46);
TO CACNyeT AyMaTb, YTO U JAHHAs Mepa He NOMASKHT [IpUMe-
HeHHIO.

Baxnoe mist npakTHKH 3HAYCHHE UMEET TO, KAKyiO IOPHIH-
YECKYI0 KBaAH(PHKAUMIO 3aKOH Npuuaer (akTy yCnemHoro oTob-
THS HCNETaHusA. CuHTaeT JH 3aKOH, YTO OHO MPUPABHUBACTCA K
OTOHITHIO HAKA3AHHS, WAM KE OHO JONKHO DPACCMATPUBATHCA
KaK OCHOBaHHE OCBOOOX/ICHHS OT HAKA3aHH, PABHOCHABHOE
AMHHCTAH, AaBHOCTH. Hanp., cr. 142 n. ,6“ creuw@nsHo npeny-
CMaTpHUBAeT YCHJECHHYIO OTBETCTBEHHOCTb 33 yOHWIiCTBO, COBep-
LWIGHHOE JIMLOM, YK€ OTOBIBIUMM HaKasaHHe, 33 YMBIILUIEHHOE
yOHHACTBO MM TANKOE TE/NECHOE NMoBpeAeHie. Bl TONKOBATH
YCIIRIIHO OTOLITO¢ HCMMTAHME, KaK OFOHITHE HAKA3AHMS, TO AAH-
HBIA MyHKT CT. 142 Moxer GhiTb NPUMEHEH K JMIly, COBEpPIIHB-
wemy yOouiHCTBO nocne ycnemHe OTOBITOr0 YCIOBHOFG OCYXKIE-
HHUA 32 THKKOE Te/IecHOe noBpexaeHne., Eciu T10aK0BaTh 3TO
NIOC/IEICTBHE B CMBIC/IE OCBOOONIEHMST OT), HAKA3AHWS, NAHHBIA
MyHKT NPUMEHEH OHIThb JHe MojKker. MExo[s M3 TOro, 4to Halle
3aKOHONATEABCTBC CUMTAET y'&iOBHOE dﬁ@}')K,ElEHHE OIHUM H3 BH-
JA0B HAKA3aHWA, NMPHXOIHUTCH NPH3HATH, 4TO [IPH YCNEWHOM 0po-
XOX/IeHUH JICIBIFATEILHOTO \ HEPHOMA HAKa3aHWE NO/MKHO MpH-
3HABATBCH OTOBITRIM. OnHAKO, BJECH BO3HHKAET BONPOC, B KAKOI
MOMEHT OHOUEYHTABTEH OTOBITHIM. [[151 yCTaHOBMEeHHs1 peuuanBa
IOPOI0 YUUTHIBACTCH MABHOCTb, T. €. CPOK, MPOTEKIIHA MEeXIy
HOBBIM (IPECTYNJIEHHEM H), MOMEHTOM OTOBITHS HAKA3aHMA 34 CTa-
poe. BiBuLly NIUTRALHOCTH CPOKOB MCOHITAHHA GbIIO OB He-
CIpaBeIMBLIM HCXOMUTb M3 INPHU3HAHMA HAYANBHEIM CPOKOM
TaKOH JABHOCTH /MOMEHTa YCMEIIHOTO0 OKOHYAHHA HCIBLITAHHS.
JInwo, B TEYEHME HECKONBbKMX JET HCMNHTAHUA He COBepiaBuIee
HOBLIX MDECTYIIEHHH, B JIOCTATOYHOH Mepe MPOSBUIO CBOIO
CTOHKOCTD. [109TOMY OGHIYHO 3aKOHB! 06 YCIOBHGM OCYMIEHHH
AOMyCKAIOT (HUKUHMIO TOrO, 4TO HAKA3AHHE MPHU3HAETCH OTGEITHIM,
IPH YCNELIHOM HCMBITAHWH, B MOMEHT BCTYIVIEHHS B CHJY [PH-
roBopa o6 yC/A0BHOM OCywieHnu. [Ins Hamero npasBa 0CO0OM
AAaBHOCTH pEeUMIMBA He YCTAHOBJEHO, HO 3TOT NpPoGen HeKOTO-
PHIMH 3aTIOJHACTCA MyTeM aHaJIOrHM 1).

He orosapupaer meiictByioniee 3aKOHOXATEALCTBO M MOTra-
LIEHUSA, B C/Ay4ae yCHEIUHOrO OTOHITHS HCMBITAHHA, COOTBETCTBEH-
HBIX CIIPABOK O CYyAMMOCTH (3anmuceii B YroJOBHOM PO3HICKE).
JInwo, coBepmuBIIee NPECTYNIEHHE MPH THKENOM CTEYEHHH 06-
CTOATENIbCTB, YCNELUIHO OTOLIBLIEE HCMLITAHHE M B TEYEHHE DAXa

1) Cm. cr. Kopeukoro o peumanse B Ewxen. Cos. FOct. 1924 r.
Ne 5 erp. 99,
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MOC/eNYOIIHX JIET BeAllee Xxopomuii 06pa3 JKU3HH, HWMEET 3a
CO60#i BCErJa CNpaBKy O CYyIMMOCTH, MOTYLIYyi0 B OTHEJIbHBIX
cnyuyasx OBITE CEPBE3HOH MOMEXOoi miA ero Oyayumei cayxOs
Uy gdiiecTBeHHON nearensHoctd. Ha Heo6XomuMocTh ycTpaHe-
HUSl TAKUX HRIEAECOOCDAZHLIX C TOYKH 3PEHHUsl YroJOBHON MO-
JAUTHKH TOCNPACTBHH OBUIO yke 06paulleHO BHHMAHHME B Haluei
HoBoM sutepatype !). Ham mymaercs, yTo 3TH NOCAEACTBHA MO-
ryT GHITH YCTPAHEHBl H3JAHHEM 3aKOHA O PeAOHINTALMH OCYXH(-
NEHHBIX, HHCTUTYTE, MOKA elle COBepIUeHHO HEe3HaKOMOM MeH-
CTBYIOLLIEMY MPABY.

TATABA VI oWy

El
YCA0BHOE OCYW/IGHHE ¢ TOYKM 3DPEHUA YroNOBHOH MOMMTHKH.

B TOT nepuoj, KOTAA YCAOBHOMY. OCYXIEHHIO, KK OXHOMY
M3 [ePBHIX 3dKOHOAATEILHLIX MPOEKTOB, MCXOMHBUIMX H3 Ipen-
MOCHIIOK  YrOMOBHO-COUMOMOTUGECKOl MIKO/AL, [PHXONUIOCH
TOJNBKO MPOKJAaNHBaTh Ce0e MYTh K NPH3HANHIO, BOKPYT BONPOCa
0 MONYCTHMOCTH MM HEEONYCTUMOCTH €ro, € TOYKH 3PEHHs
o6wHX nesei HaKadaHusl, CRYCTHANCEL CAMBIE HATIPSMKEHHBIE CMOPHL.
B  3HaunTenbHOM, uTepatype, ABHBIICHCS OTPAKEHHEM STHX
CIIOPOB, YC/IOBHO® OCYXAEHHE PACCMATPUBANOCH C TOUKH 3PEHHA
pasauyHBIX HaYa/n HaKa3aHus: BO3ME3NHs, OOLUero Mmpexynpex-
JIeHus, /OTOeIBHEX BAXOB CHENUANBHON MpeBeHHHH W T. M. 3a-
IIHTHHAKY HOBOTO MMCTATYTA MPHXOJHIOCH CUMTATHCS C MHOTO-
YUCNCHHLIMH BO3PAKEHUAMH, HCXOAMBUIMMH H3 CaMbIX Pa3HooG-
pasubx Jarepeit. Ho tpe6GoBanus XH3HH, MOGEJIOHOCHO NPEOLO-
AeBas COMHEYIQINAYTHHY TEOPETHYECKHX CMOPOB, BBOXWAH STy
HOBYI0 Mepy B 3axkoHomxarenscrBo. [To moxcuery H. Tumamesa,
K 1914 r. ycaoBHoe ocyxuenue cyuecrBosano B 110 orpean-
HBIX TOCYZAPCTBAaX M aBTOHOMHBIX oOnactsx. [locae BOHHBI
YUCNO CTPaH, NPU3HABLIMX YCJAOBHOE OCYXJeHue, eme Ooxaee
BO3pocs0. BHoBe o6pasoBaBiunecd roCyAapcTBa CHEUIHIH Mpo-
BeCTH STOT MHCTUTYT B CBOC 3aKOHOAATeNbCTBO. Becema xapak-
TEPHO TaKkKe TO OGCTOATENbCTBO, YTO HHM OfiHA CTPaHA, BBEALIAS
y ce6s1 yCI0BHOE OCYXJIEHHE, He OTKAa3HBaJaCch yiKe OT Hero B
nocaeayiolee BpeMs, XOTA MOPOI0, MOJA BAHSAHWEM TNPAKTHKH, B
HEr0 BHOCH/JIHMCH T€ WM HMHBIE BH/J0HM3MeHEHHs.

Bce 3TO CAyMHUT HOKA3aTeNBCTBOM 60J€e NeHCTBUTENBHEIM,
4eM OTAE/bHEIE TEOPETHYECKHE CMOPhl, KAK OBl OCTPOYMHBI OHH

1) Cum. aamerky B. lHueBckoro. ,Heornowuas mepa. K sonpocy o
rPAHHUAX NPHUMEHeHHA ycaoBHOTO ocyxcaenus“. Ewen. Cos. [Oct. 1922 r. No 8.
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Hi GBUIH, TOTO, YTO YCJOBHOE OCYXIEHUE SIBASIETCS HHCTHTYTOM
JHAHCHHBIM U BBIIOIHSOIIHAM KAKYIO-TO 1eHHYI0 QyHKupo B
CACTEME COBDEMCHHOH YTrOJIOBHO# MOAMTHKH. M OCTaBHM,
M03TOMY, B CTOPOHE C/IOXHBIE CIOPHI, COCPEAOTOYHBLIHECS BOK-
Pyr BOTPOCA O XEMATENLHOCTH WM HEXEJATENBHOCTH YCJIOB-
HOTrO OCY)X€HHSI BOOOLIE, a COCPEAOTOYMM HALIE BHMMAHHE HA
BBUICHEHHH  yTOJIOBHO-NOAUTHYECKAX (QYHKUMH C€AMOrO 3TOro
HHCTHTYTA.

Tpapuunonnstii B3ran na ocmoBHyko 3aja4y yCJOBHOrO
OCYMUICHHSI MOXET OHITh (DOPMYJIHPOBAH CJIEAYIOLHM o6pa3om.
YCI0BHOE OCYMIRHHE, B BHJE YCIOBHO-HOTACHTENBHOMN OTCPOYKH
HAKA3aHHsl, CO3JAET B OCYXJIEHHOM A0GABOYHBIE MOTHBBHI K BO3-
ACPHAHHIO OT COBEepUICHHs] HOBBIX npectyniednii. OHo o6emaer
€My, YEPE3 HEKOTODPHIA NMEPHOJ BPEMEHH, B Cayuae HEcoBep-
IUCHHA HOBBIX NPECTYNICHHH, MONHOE OCBOBGOMCICHNE OT HAKA-
3aHUsT MATICHACM CBOGOAM, MPH MOBTOPHOM KERIDECTYIIEHAH
OHO Cy/MT €MV MEePCHEKTHBY NBOAHOLO HAKA3AHHA——COE/MHEHHS
OTCPOUCHHOrO HAKA3aHMA C HOBHIM,(HA3HAYAEMBIM 33 MOBTOPHOE
npecrynienne. Takum 06pasom ycaoBHO-OCYKICHHBEE, M0 cpaB-
HEHHIO C KOKABLIM JDYrUM IpasNaHMHOM, HAXOMMTCS HOX JeH-
CTBHEeM 60JIee Cephe3HOoil yrpodh 1, €CIECTBEHHO, GyaeT B Goabliei
MEPC CKJIOHEH K BO3JEDXAHHMIO OT HOBBIX NMpecTynaennii. Jloctu-
FAEMOE TAKNM NyTeM YCHICHWE CIelHMNIBHOTO NpeaynpexaeHnd,
MpaBAa, MOKyMaeTCA 32 CHET HEKOTOPOro OCaAabaAeHHA O6le-
(PEAYNPEANTEIbHOFO NCHCTBUsA HAKA8daHWUA, TAK KAK B HACEJCHHH
HECKOMBKO OCTaBMISeTCs CO3HAMME HeMaGEeXHOCTH HAKA3AHMS 34
EpBOE CoBEpuIAGMEE JHUOM hrpectymaende. Ho ocoGenno
OnacaTbCATSTOFO HEGACNYeT, TAK KAK rPa)cIaHe HE COBEPIIAIOT
NPECTYINICHHH HE CTONBKO B CHAy OOMEH yrpoas YrOI0BHOTO
34KOHA, CKOJIBKO BEEHIY BOCNMTAHHOTO. KyAbTY POl YBAMEHUA K
rnpaBaM\ ADyrux 1 K rOCyapCTBEHHOMY NpaBOMOpsaKy. Te e
HEMHOTH@ \HEYCTOAUMBHIE 3/NEMEHTH, KOTOPHE MO  BAHAHUEM
0C1a6IeHHANOOMIETO NIpeAyNpEeXICHAT COOJA3HHANCH OB  Ha
COBEPUICHHE MEPBOTO MPECTYIVIEHHS!, BO-MEPBHX, PUCKYIOT TeMm,
4TO YC/IOBHOE OCYXJIEHHE K HMM MOXXeT W HE OBITb NMPHMEHEeHO
(MPEOCTaB/CHHE STOH MEPH BCErAa 3aBUCAT OT YCMOTPEHHS
CyAa), 3aTeM OHM MOABEPraioT CePbEe3HOMY HCIBITAHHIO CBOe
A06poe uMst 1 OGIIECTBEHHYI0 PENyTALMIO, TAK KAK OJHMH yKe
dakr ocyxmenns nanaraer na JUNO TA¥enyro neuars. Hakonern,
€CIN JaXe€ MOMYCTHTH, YTO C BBEACHHEM YCAOBHOIO OCYMACHHS
HCKOTOPasA HacTb HEYCTOHYMBHIX CK/IOHHTCS HA COBEPIICHHE
PCCTYNVICHAS, TO STOT OTPHUATE/bHBIA PE3yabTaT OyAeT KoM-
NICHCHPOBAH  OC/aG/IeHHEM MDECTYMHOTO PENUIAUBA, KOTOPbIt
NPEACTaBASICT CO060I0 GO/bIIYI0 ONacHOCTL. [loka MBI HE Iio-
CTPOHTH JIMIIGHHE CBOGOAB TAKHM 06Pa3oM, 4TOOH OHO Jieii-
CTBHTEIBHO NOCTHIAI0 MCOPABJACHHUS NMPECTYMHHUKA, MBI JO/DKHEI
H30eraTh NPUMEHEHMs TOM MEpH K MePBHIHLIM NpecTynHUKaM,
TaK KaK 3aKiiouenue B OOUIeH TIOPbME CIOCOGHO GymeT /b
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YKOPEHHUTb B HUX IMPECTYNHBIE NPUBHIYKKA h (PEBPaTHTL HX B
YMOPHBIX PEUHIHBHCTOB.

ATa TEOPHA YCAOBHOTO OCYXAEHHS, MOrymas OLITh Ha-
3BAHHOH MOTHBAIHOHHO H, B 3HAYUTENLHOH Mepe NOBIUsIA
HA BCe eBpOoneiCcKHe 3aKOHOAATEeNbCTBA 00 YCJAOBHOM OCYXKIEHHH.
B 3nauuTencHO# Mepe neyarh €€ JIeXHUT M Ha [paBuiaX, BHE-
CeHHHX no 3tomy npenmery B Yroa. Koxexc. [lpu npasunb-
HOCTH CBOEil OOIlIeil NpeanoCHJIKA O MOTHBUPYIOIIEM IeHCTBUU
yrpo3sl HAaKa3aHHEM, OHA, OJHAKO, He MOXeT OHTh NpH3HAHA
[PaBUIbHO OCBELAIOUIEH YrOJOBHO-MOJUTHYECKYI0 (YHKIHIO
yCIOBHOTrO Ocy:KIeHHs. Ee OCcHOBHOE NO/M0XKeHHe yCMaTpHBAeT
BHITOLY, MOJAy4YaeMyl0 OT NPUMEHEHHs YCAOBHOrO OCYXIeHHs, B
YCHJICHHH [0 OTHOIIEHHIO K JIMILy, MOBTOPHO COBEpLIAIOLIEMY
npecTymiaeHde, yrpossl HakasanueMm. Ho Ha 3TO MO¥HO BoO3pa-
3UTh TEM, YTO MOYTH BCE COBpPEMEHHHE 3aKOHOJaTenbCTBa U 6e3
TOrO YYMTHIBAIOT 3HAUYEHHE PElMIHBA, KaKOOCTOATeNBETBA, YCH-
JHBAIOUIEr0 HaKa3dyemocTs. JIuuo, umerofilee B MPOMWMIOM OCYX-
JIEHHE 32 ONpeJeNeHHOe NMPecTyJIeHHE, YUMTHBAET BO3MOXXHOCTD
Gosee CTPOrOro HaKasaHua jgaxe,6e3 Toro, uroGel QHO HAXO-
JAUNOCH NOX AEHCTBHEM YCIOBHOM OTCPQUKH Hakasanud. [lpu
TOH cBOOOAE CyHefiCKOr0 YCMOTpPEHus B \ONpelesieHuH CpoKa
HAKA34aHHA JUIIEHHEM CBOOOMHL,(KOTOPaA MPHU3IHAHA HBIHE [IOUTH
BO BCEX 3aKOHOJATENibE! -_____x,%;ggbﬂ Mp¥ \MOBTOPHOM MpecTymnJie-
HHM MOXET Ha3HAYHFH CPOK HaKa3auuf naxe OOJbLIMi, ueMm
ecan GBI OH coenuWHAN npeXHee Hakasagne c HoBeiM. Kpome Toro,
MexaHHJYeCKui NPHHLMI TPOCTOro CAOKeHUs OTCPOYCHHOTO HAKa-
3aHHS1 C HOBBIM CTOHT B NPOTHBOPEYHH C MEHHTEHIHMAPHBINH
NPHHUMIAMH W TIPA3HAETCA JasNeKo He BCeMH 3aKOHAMH 00 yc/ioB-
Hom ocyxnennd. CpOK HaxkasaHds XO/KEH ObITH MOCTaBIeH B
3aBHCHMOCTh HE TQABLKO OT TSXECTH NpecTyleHWd, HO H OT
HEeoOXOAUMO 1/I1 HCAPABIEHUs NPECTYNHUKA IIUTENbHOCTH MeHH-
TEHIHADHOrO BO3JIEHCTBHA HAa Hero. EcaM MOXHO pPacuHTHIBATH
HA HCIPABAEHHE UCTOBeKa B TeUeHHe roja, TO [PHMEHeHue K
HeMy NaAbHEHLIer0 3aK/IOYeHHs ObI0 OBl GeCUeNRHBM  Myudu-
tenbecTBOM. [TocKoMbKy cyliecTByer yCAOBHOE JOCPOUYHOE OCBO-
OOXJIEHHE, NO3BOASIOIEE OCBOO0MKAATE YSTOBEKA H3 3aKIIOUEHHS
MpH MPH3HAHHM €r0 MCHPABUBUIMMCS M JO CPOKA, MOCTOJIBKY
MEXaHHUeCKOe YHAJNHHEeHHE CPOKa 3aKII0YeHHs TepsieT BCAKOE
npaKTHYeCKoe 3HAaueHHe. Y /IMHEHHe CPOKa JMIUeHHs CBOGOMHL,
IpH Heymaue HCNLITAHHA, IPOAUKTOBAHO HCK/IIOYHTENbHO eAIMH
ofutero npenynpexaenusa. Ecan npH Ha3HAYEHHWH YCIOBHOIO
OCYXIEHHS MBI IO HCKOTOPO¥ CTEMEHH KEPTBYCM 3TOI0 LEJBIO
061ero MpeAynpexIeHHs 3a CYET yCHUIeHusl NCHCTBHS Mpeayn-
PeMUICHHS CENMANbHOrO, TO NMPUMEHss JABOHHOE HaKa3aHHWe B
caydae COBEpIUEHHsi OBTOPHOTO MPECTYIUICHHS, Mul, Ha060pOT,
JAeM TOPMECTBO 3ajauaM OOWIero NpenynpexaeHsss 3a CYer
nenel npeaynpexiaenus cnenranbHoro. O6LYHO 3aKOHOAATE/b-
CTB4, YYMTHIBAs BCIO 6ECHUEIBHOCTH YHCTO MEXaHWYCCKOro yA/IH-
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HEHHA CPOKAa HAKA3aHHud, NPeNOCTABASIOT CYNLY, [PHMEHALICMY
OTCPOYCHHOE HAKA3aHHe, [IPH HEyJAaye HCNBITAHAS, JHLIb Y4YH-
TEIBATb 3TO MpEXHEee HaKa3aHne, KaK O0OCTOATEJIBbCTBO, YCHJH-
Baiolllee OTBETCTBEHHOCTb 3a HOBoOe mpectynaeHue. Ho ¢ npuns-
THEM 3TOH CHCTEMBl MOYTH COBEPUICHHO NAaNaeT BCA TeOopHs
JBOHHOH yrpo3bl W OCTAETCA JHUIL HECKOJBKO G60JIee YCHLEeH-
Hasg OTBETCTBEHHOCTb 33 PEHHUAHB [PH HAJHYHOCTH MEPBOrO
YCIOBHOTO OCYKIEHHH.

Mano TOro, MOTHBALMOHHAA TEOPHS YCJAOBHOFO OCYXKACHHS
BBOAMT Gosee IIMPOKOE M BMECTe € TeM uuCTO (opmanbrOe
OOHATHE peUMAUBA. DBOJBIMIHHCTBO 3aKOHOAATENBCTB CYHTAIOT
OCHOBaHHEM A/ NPHMEHEHHS OTCPOYCHHOTrO HAKA3aHUA BCAKO e
HOBOE NpecTynaeHdHe (OrpaHHyeHHE NOMyCTHMOCTH | NPHMEHeHH
€ro JMIUL CAydYasiMu COBEPUIEHHSI TOXAECTBEHHOTO, MM ONHO-
POIHOrO IEAHWA, KAK TO yCTaHOBJIeHO y Hac cr. 30 ¥roua. Kox.,
NPeACTaB/IgeT cBOeoOpasHe Hawero 3aKoHoAaTenscrTsa). [1pasna,
NPH 3TOM CyJ He O0A3HBaeTCs, a JAMlllb MO0 2XK e T  MPHMECHHUTH
OTCPOYCHHOE HAKa3aHue (cucrema Gaky IbTaTHBHOTO IPHMEHEHHS).
Opnako, npu 3THX YCAOBUAX, EYJ HAXOMMTCA INepPel TPYITHOH
AUJeMMOH: HIH OCTaOHTh 3HadeHnne YGIOBHOH yrpo3sl H TeM
campiM Kak OBl CNOCOOCTBOBATH PACHPOCTPAHECHHIO B HACE/IEHHH
MHEHHs1 0 OEe3HaKa3aHHOCTA HePBOFQ) MPEETYIICHUA BOOOIIE,
HJIY NPUMEHHUTDb lpekHee HaKasaHue Mo 1THCTO (opManbHOMY
OCHOBAHHIO.

'He cnexyer’ 3a0biBaTh), M TORO, YTO HAKA3aHHE TOJLKO
TOrJa AOCTHraeT meneil, KaK 00uero, Tak U CHenHaJbHOro npe-
JynpexieH s, KO OHO CIAEAyeT HemoCPeACTBEHHO 3a COBep-
LIeHHeMJAIpecrTynienusi. [Ipy cpaBHHTEABHON IJIMTENBHOCTH CPO-
KOB HMCHBLITATE/NBHOrO MepHona, npUMEeHeHHe OTCPOYeHHOTD Ha-
Ka3aHHA uepes TPA-—ueTHpe (a mopow M Oosee) roxa mocmae
COBepLIeHUS NPecTYIVIeHHs, KOrAd 0o OOLMM MPaBW/IAM yroJoB-
HOrO 3dKOHOJATEABCTBA HAaKa3aHHe MO0 Obl OHITH MOPOIO MO-
ramieHo AaBHOCTBIO, paccMaTpHBaeTcs M OOILECTBOM H CaMHM
OCYX/IEHHBIM, KAK HEHY)KHasd HecnpaBelJHBOCTb, TAK KaK MpaK-
THYECKHE IeNd MPHMEHEHHs HakasaHHs OTcyTcTByioT. Ocraercs
thopManbHasa 0643aHHOCTL A Cy6‘exra OTOLIFh HaKasaHue, a
rOCYyapcTBO BHICTYNACT B POJIM KPEAHTOpa, TPeGyolLIero CBoi
JOAr B CHAY NPHHUHUNA, 4 HE Pajgd KaKHX-1H00 NPaKTHYECKH
UEeHHBIX V15 Hero coobpaxeHu.

[IpM TakuX YCHOBHSIX M[PHMEHEHHe YCAOBHO-OTCPOYEHHOTO
HAKA3aHMs, NP HEyJauye HCNHTAHWA, PACCMATPHBAETCH CyAOM
KaK HEKOTOPAs HEJOBKOCThb, Kak ()OpManu3M B JeNe PenpeccHH,
YyBCTBYEMHH KaK HEYMECTHHIH, 0COORHHO B TeX CTpaHax, rue
HAYaN0 NEJeco06PA3HOCTH HAKA3AHMS MOAUEPKHYTO GO/ee pPe3ko
H e HAesa OTBJACYEHHOrO BO3ME3AMA MOTepsja CBOH aBTOpH-
TeT. ATHUM OTYaCTH OO6‘ACHAETCH TO OOCTOATENbCTBO, YTO HE
TOJNBKO CaM HPECTYMHUK, HO W CyA, PacCMATPUBAIOLIUA HOBOE
TIPeCTYI/IEHHe, HEOXOTHO BCOOMHHAET 00 elle HemnorameHHOM
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YC/IOBHOM OCY){IEHHH, a4 CaMO YCJIOBHOE OCYIKJICHHE HAUMHAET
YCI0BHO pa3yMeTbcsl KaK 6e3yCc/I0BHOE OCBOGOM(IEHME OT Ha-
Ka3aHus.

MntepecHo OTMeTHTB, 4YTO B MEpPBHIE IO NPHMEHEHHUS
YCIOBHOTO OCYXJIEHHSl ¥ HAC YCAOBHOE OCYXIEHHE CTaBHIOCH
Hapafy C 6e3yc/AOBHbLIM OCBOOOXKIEHMEM OT HAKA3aHHS, M Ta-
Kasi OLEHKA JTOBOJLHO MPOYHO YTBEPAMAACH 3a HUM B Maccax
HAaCeJeHus, 13, HYXXHO CO3HATHCA, M CPeNH PAxa CyAe6HBIX pa-
60THMKOB. [lpn n/IOXOf NOCTAHOBKE CHPABOK O CyAMMOCTH W
NPH YaCTBIX AMHHMCTHAX, H HBIHE CyAH pPEAKO BCHOMHHAIOT 006
MMEBUIMX MECTO B MNPOULIOM CAydyasiX YCJOBHOTQ OCYXIEHMs.
K coxanennio, CTaTHCTHKAa HE JaeT HaM NAHHBX O TOM, KaK
HacTO YC/IOBHO-OTCPOYEHHBIE HAaKa3aHHs ObUIH 32TEM, NPABOAHMbI
B Hcno/iHeHue. MoxHO, 0nHAKO, Ge3 KoneGaHus |YTBepHAaTh,
uTO CAY4YaH 3TH A0 KPAaHHOCTH OLIIM DEAKH.

CkasanHoe MO3BO/MAET HaM CHedafh BBIBOJ O TOM, UTO
MOTHBALMOHHASI TCOPHsA YCAOBHOIO OCYHCICHHS, PACUATRIBAIOIANA
Ha HeACTBHE ABOHHOH yrpo3bl, He JONDPaBILIBAETCA MKU3HBIO H
MPH MOC/IENOBATE/ILHOM MPOBEARHHH €€ HAa MPAKTHKE NPHBOJMT
K NpPeBpalIeHHI0 Haka3anusd B Kaky-2@ (GOpPMaibHYI0 MNOBHH-
HOCTB, KOTOPYIO HO/KEH OTOBITH yCI0BHO-OCYMIEHHEIH, COBEp-
IIMBIIKH HOBOE NpPEeCTynIeHHe, AIMIIeHHYIO WAKONR-1160 pa3ym-
HOH 1enu, Kpome passe, uieid Bosmedmusi. [Ipu stoMm, oxxako,
BO3ME3/Ie 3TO MOCTAraeT\ero He 3a NEPBYIO BHHY, 4 34 TO, 4TO
OH HE OTOBI YCHENIHO HASHAYCHHOEO' €My HCIbITAHMAL

YKa3aHHHIE QTpULATENBHBE CTOPOHBI MOTHBALMOHHON Teo-
PHH YCAOBHOIO oeﬁﬁgmm H@ 6poCcanuch CTOJbL Pe3Ko B IJasa
B NpPOLLAOM, B HAUallbHbII NEPHON MPHMEHeHMs 3TOH MepH B
eBpOneHCKHx TOCYZapEIBaX TOJABKO NOTOMY, YTO OG'eM €ro npu-
MEHeHHs! OBl 3HAUATENBHO yie. YCIOBHOE OCYMKAEHMe B 3TOMH
¢dopme BbIPOCJAO B €BA3M C GOPBGOH NPOTHB KPAaTKOCPOUHOTO
JIHUICHHSA (CBOGOMBL M NONYCKaNnOCh [ePBOe BpPeMsl JHUb NpH
Ha3HAYEHHH DKPATKOCPOYHOrO TIOPEMHOrO 3aK/MIOYEHHS, KOrna
KOJIGKCBI HE B JIOCTATOYHOM MEpe:'YYHTHIBAIH YroJIOBHO-IOAUTH-
4ecKoe 3HaueHue penuauea. B camom nmene, BMECTO TOro, 4roOHI
ABAXIbI MPUMEHATH TIOPbBMY HA KPATKHE CPOKH, MMLICHHBIE BCA-
KOTO MCMPABHTEIBHOIO 3HAYEHHS!, IPU MOMOIIM YCAOBHOIO OCYX-
JeHHs1 MOXHO OblI0, BO3JEPKABIUMCH OT NPUMEHEHHS TIOPbMEL
B MEPBOM CAyvYae, HA3HAYUTh €€ Ha 6oJee JVIMTEAbHLIA CPOK
pH MOBTOPHOM oOcyxaeHnH. [IpH TaKHX yCAOBHSIX YCAOBHOE
OCYXICHHE CAYXKHIO Kak Ohl KOPPEKTHBOM CYLUECTBYOUEH Ka-
paTeNbHOH CHCTEMBI, CAMIIKOM IIHPOKO TNPUMEHABUIEH KPATKO-
CcpouHbie Hakasanua. [lockoabky G0see HOBHIE KONEKCH (B TOM
uncae 1 Yroa. Kon. PCPCP) yxe ywin sty CTOPOHY, MOCTONBKY
AJis1 IPUMEHEHHST YCAOBHOTO OCYX/GHHA B BHIE MOXOOHOTO KOp-
PEKTHBA OCTAeTCsl BHAUMTENBHO MEHBINEe MeCTa.

Ho Bospaxenns, npusegeHHbE HaMM NMPOTHB MOTHBALMOH-
HOH ,TEOPHH YC/IOBHOFO OCYMCICHHM#, €Ile HE FOBOPAT NPOTYUB
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IENeCO06PA3HOCTH U KEMATENBHOCTH CAMOTO HHcTutyTa. OHA
OCITAPHBAIOT JIHIIG NPABHILHOCTE ONPENENeHHOr0 MOAXO0Ha K
Hemy. MOTHBalMOHHAS TEOPHs HABEAHA BO33PEHHUSIMH K/AaCCHYe-
CKOH IWIKOJBI M HOCHT Ha ce6e neyatb ee OCHOBHBIX BO33PEHHI.
Ona He yunThIBaeT OCOGEHHOCTEH THMA NPECTYNHHKA, POBOAS
Juub GOPMABHOE PA3TUYHE MEXAY HEPBHYHBIM MPECTYIHHKOM
i JIMIOM, COBEPLIAIOUIMM NOBTOPHOE npecrymiaenxe. OHa ModTH
HE YYHTHIBAET COLMANbHOA CTOPOHHI npecrynaeHus. Hakonen,
OHA MPUIAET DELIAIEe 3HAYCHHE NO3MPOBKE HAKA3AHHA, a He
€ro MCNpaBHTE/NBHOMY HAeHcTBHI0. [To Mepe paaBuTHa conuanb-
HOTO M3y4€HHsl NPECTYNHOCTH, YKPEn/isIeTcs HHOH B3MIsIL H Ha
OCHOBHYIO (DyHKIHMIO M XapaKTep YCIOBHOTO OCYXAEHHSI, B3TISI,
KOTODBIA Mbl HAa3BaAH OBl  YroOJOBHO-COLMOJOTHYECKUM. DTOT
B3N, HECKO/IBKO BHIOHM3MEHssl NPEANOCHUIKH YCAQBHOTO OCY-
JIeHus, NPUOAET €My H HHYI0 OpraHu3anusMbl no3BoauM nom-
poGHee pasBHTL 3TO HOBOE BO33DEHHE.
YT0/I0BHO-COUONOTHYCCKASI TOUKA BDeHUs] UCXOMUT U3 pa3-
JAMYEHHA JIBYX KATEIOPUH HAPyUTENEH YroJOBHOrO 3akoHa. B
rpynny [PecTYyMHHKOB CAYYaHHLIX HAU 3M0H30IHYECKHX, OHA
OTHOCHT TE€X, KOTOPHIE COBEPUIAIOT MPECEYNJICHHS HE CTOMbKO B
CHIY OTKJOHEHHS HX BOJIH H COLMaBLHOTO HACTPOGHUA OT 06-
LIEro HOPMAJBHOTO YPOBHfA, CKOJbLKQ\B CHAY HEGJaronpHsITHO
CIOXKHUBILAXCSA COLHaABHBIX (HAKTOPOB (TAKENOr0 CTEYeHUus1 06CTOs-
TENBCTB, HYX/B, AYPHOrQ BAHSHHS OKPYKAMIUUX, YPE3MEPHOro
cobsasna U T. 4. [anpoTHB, TOFOJK KATErOPUH XPOHHYECKHX
MPECTYMHUKOB OHA) OTHOCHT PA3HOOGPA3HLIE THUMBl, HAYMHAA C
NPECTYNHUKOB, Y KOTOPHIX CTPEMAECHHE K COBEPILEHHIO MPeCTye-
HHU$I BHI3BAHO OPranY€CKHMH M NICHXMYECKAMH NedeKTaMn, U KOH-
Yasi NpeCTyNHUKAMHU IPUBBIYHBIMK K npodeccnoranbubiMa. He or-
Ka3bIBAACL BOOGIIE OT MPHMEHEHHS] HAKA3AHUH K NPECTYNMHHKAM
3MH30IHYECKUM B CHIy COO0pakeHHi OOGINEero npenynpexaeHus,
COLIMO/MOTHYECKAs AOUKA 3PEHHS, OXHAKO, BECbMA OCTOPOIKHO OT-
HOCHTCS K TPHMEHEHHIO K HUM HAKA3AHMS JHIIEHHEM CBOGOIH,
TdK KaK -TO HAKA3aHHE B TAKHX CIY4asix JHUIEHO KAKHUX-THO0
pasymHBIX LeJe#, KpoMme pasBe LeaH yCTpaweHds. 34ech He
IIPUXOIMUTCSI TOBOPATb HH 06 HCMPABACHUM YeT0BeKa, HH 06 ero
006e3BPEeXHBAHNH, YTO KE KACAETCA YCTPAIIeHHs, TO € HEKOTO-
PHM NPOrpeccomM B O6G/M4CTA MEHATEHIHAPHOTO pPEeXuMa, 10CTe-
MEHHO YCTPAHAIONIAM MYUYHMTENIbHEIE CTOPOHBI HAKA3aHHUS JHIle-
HHEM CBOGOJH, TPYHHO CTABHTb €My 3Ty 3axady. Henw3as or-
PHLATB TOTO, YTO TIOPbMA HBEIHE HIrPAeT eule s 3MH30[HYe-
CKHX NpPEeCTYNHUKOB pPOJb YCTPALIMTEALHON MEpH, HO 3Ta Mepa
BECbMA BPENOHOCHA B CONMMANLHOM OTHOIIEHHH, TaK YTO MOJY-
UAIOIMECS OT HEe OTPHUATENBHBIE pPEe3ynbTATH [NePeBENIHBAIOT
Ty BHIFOAY, KOTOPYi0O OHa Moria Obl AaTh B KauecTBE Mephl
ycrpawenus. TiopsMa paspeiBaeT COLUMAJNBLHLIE CBA3H JHMIA W
KpaiHe 3aTPyiHseT IS Hero BO3MOXHOCTH BO3BPALIEHHUS K HOP-
MAILHOH OOUIECTBEHHOMN YXU3HH; OHAa HAKIAABIBACT TSHEAYIO Me-
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4aTh [030Pa HA OCY:KAEHHOTO, OTOBIBIIEr0 3TO HAKA3aHHE, OHA
OCTABASIET HA BPeMs 3aKJIIQYEHHsI €ro CeMbio 6€3 MOJICPKKH U
Baever GeccjaaBue IS HEBHHHBIX WIEHOB CEMBbH; OHA MpHydYaer
3aK/0UEHHOT0 K MOGOYBBHIM NPHUBHIYKAM, YKPRIVISIET CBA3H €ro C
MPECTYITHHM MHPOM H PaCcCeHBaeT CTPax Npen JaNnbHeHIudM Ha-
KAa3aHHEM, HAKOHEL, B Py C/1y4yaeB OHA OTPHIBAET €r0 OT Mpo-
U3BOJAMTENBHOTO TPyAd, OOpeKast M0 BBEIXOJAE HA JIHTENbHYIO
Gespaboruiy u Hyxay.-Ecid MCXOAMTL M3 TOrO B3IVIf[a, 4YTO
Cny4ya#HOro MPECTYNHHKA TOAKHYJIHM Ha MYyTh NPECTYIUIEHAA He-
6JarONPHUATHHE COIMAIbHBIE (DAKTOPH, TO OTOHITHE HAaKa3aHUsA
TIOPbMOI) HE TOJBKO He ocnabur B Gyayliem HeGnaronpusr-
HOro JEHCTBMA 3THX (DaKTOPOB, HO BO MHOrO pa3d, YCHIAMT €ro
¥ TEeM CaMbIM TOJKHET YeJOBeKa K COBEpLUCHHIO| JaJbHEH X
IPeCcTYJIEHHH, KOTOPHIE MOCTENEHHO CTaHYyT ero fapadeccueii.

Orciona npoucTeKaer oburee yGemAEHHE B TOM, UTO TIOPbMa
AIBJASIETCA HENPUTOJHBIM HaKasaHWeM Jyig) STMH3QAUUECKUX Ipe-
CTYMHHUKOB, COBEPLIMBIIHX CBOE NpeefylIeHde MOX BIHIHHEM
HEBAArONPUSITHHEIX CONMANBHBEIX 06CFOATE/NLCTB. [ToCKOABLKY npu-
YHHBL UX MPECTYMHOCTH KOPECHATCHA B, CONHANBHBIXA BAHAHHUSIX,
NOCTOMBLKY K Mepa, NpUMeHsieMasd K HUM,A0/IxHa OHITH B [IePBYIO
oyepeib HanpaBieHa Ha YCTpaHeHue Wnx ocnabjeHHe 3STHX
BIMAHUHA. DTOM Leau MW COOTHETCTBYET YGIOBHOE OCYMXKIEHHE.
KOMOUHHpPYeMOe ¢ MOoAeHuTeNBHBIM HaA30POM.

[lo aHr0-aMEPUKAHCKONH \CHCTEME YCIOBHBIA Xapaktep
MPHAAeTCH He HAKA3aHUI0,) HASHA4deMOMy CyAOM, a4 HMHHO
camMoMy OCyx1eHuWio (OTCIOM@ U Camblif TEPMHH YCAOBHOIO

0 Cy X JeHud). 'Gxgbﬂ OTCPOYMBACT BHIHECEHHE [IPUTOBOpa,

nocraByBl OOGBHHAEMOMY ONpEIeJIEHHbIE YCIOBUs, BHITOMHATD
KOTOPHE OH 06A3KBASTEA. DTH YCAOBHA OGLIYHO MpeAyCMaTpH-
BAIOT HE TOJBKO BOBJEPMAHHE OT COBEPIUCHHS HOBBIX MPECTy-
JEHUA, HO W OnpefeneHusiii 00pa3 XH2RHU auia (BO3AEpaHHE
OT mnoTpebaeHus JaNKOToNAs, MOPOMHBIX MNPUBLIYEK, OOLICHHA C
AypPHHEIMH TOBapHIlamy, 3aHsTHe PaGOTON M Np.) WIK BEIMNO/JHEHHE
HM ONpeneneHHbLIX AeHCTBHi (MOXYMHEHWe NpaBHIaM HAA30pa,
3arja:;eHde Bpena, MPHYMHEHHOTO MOTEpIeBILEeMYy, pPery/ispHoe
BBHINIO/IHEHHE OOA3AHHOCTH, B HApyLEHHH KOTOPOH /U0 OOBHHA-
nock ¥ T. 1.). Jas HaGmoaeHus 3a COOGMIOJEHHEM STHX YCAOBHH
HadHauyaercs 0cofoe JHIO, KOTOPOE HE OrpaHHYMBAETC OJHUM
TOJABKO (hopMansHeiM HAOMIOAEHHEM 3a MOBeJesHeM YCAOBHO-
OCY)XJIEHHOTrQ, HO M yCTpaHser BCAYeCKHe MOMEXH MpensATCTBYIO-
I[He JHMIYy COGMINATh YC/AOBUA OTCPOYKH, H OKasblBaTh €My
APYKECKYiQ MOMOLIb HAa MYTH K BHIMOJAHEHHIO 3THX YCAOBHH
NyTeM COBETOB, Pa3BUTHSA 3/OPOBBEIX MPUBBLIYEK, CONEHCTBHUSI B
MPUUCKAHHH MecTa, 06ecrneyeHHus emy pPasauyHHX (OpM COLHMAb-
HOM ¥ BpauebHOM moMOWM M T. A. Takoi HaA30p NpHU3BaH B
NepBylo Ouepeab K TOMY, 4TOGBI OCIaGUTh He6/1aronpusiTHOE
JeCTBHE COIMANbHBIX YCAOBHHA M MO3BOJNTH JHMIlY, TAK CKA3ATh,
BHINPaBUThCA. CTAMYNB, TOJKAOLIHE K JAajbHEHIIeH npectyn-
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HOCTH, 3]leCb YCTPAHSIOTCS OTYACTH YKpelsIeHHeM CaMOd BOJM
JMIA K BO3MEPKAHHIO OT TAKOr0 00pasa KU3HH, KOTOPLINA
co3naeT cOO/MA3HLI WA MHTAET W YKPENIseT AYPHBLIE NDHBBIYKH,
OTYACTM e MyTeM I[IOMOLH, -OKa3bBaEMO# TNomneunteneM. Besa
3Ta CHCTEMA, NEHCTBUTENBHO, HOCHT XaDAaKTep HEKOTOPOrQ MCMhi-
TaHHA, KOTOPOMY NojBepraercs Juuo. Ecau XaHHOe JMu0 coBep-
A0 CBO@ NPEeCTYIVIeHHE MO BausHeM HeOJaronpHATHHIX CO-
MAAbHEIX YCHAOBHA, 4 He B CHIY XPOHHUYECKOH CKIOHHOCTH K
MPEeCTYIJIEHHIO, TO, MOCTaBACHHOE B 00/ee 6AaronpUATHHE yCao-
Bls, OHO AO/XKHO CT4Th HA MyTh YeCTHOI xu3uu. Ecau, oxnaxo,
JMLQ MPONO/KAET [PEeAaBATHCA [MOPOYHEIM CKJIOHHOCTAM H HE
H3B/JEKAET TOH M0JB3b], KOTOPYI0 OHO MOMET M3BJeYb M3 [omne-
YNTeNBHONO HAZ30PAa ¥ YKA3aHMA CyJa, OHO TeM CAMBIM IOKa-
3LIBAET, YTO OHO HYMCIAeTCA B 60see PelIHUTENbHOM M JUIHTENb-
HOM BO3JEHCTBHM Ha CBOIO BOJIO, B M3BECTHOM HCHPaBJCHHMH,
KOTOpOe 3aTeM W MPOBOAUTCH B MNEHUTEHUHAPHOM yUpexISHUH,
Taxnm 06pa3oM, 3Ta CHCTEMa JAeT BO3ME@NHOCTD JHILY, HECMOTDH
HA YYHHEHHOe NPECTyIeHHe, BHINPABHTH CBOH 00pA3 IKUSHH
UM CBOE MOBEJEHHE, 4 HAKa3aHue JHWICHHEeM CBOGOLB Mnpume-
HSeT JMIIb K TeM NPEeCTyNHuKaM, KOTOpeie HyXKnawTes B Gonee
JUIHTENLHOM HCMPABACHHUH. /4

[pun 3710il cncTeme Cynbsi HA3HAYACT HAKA3AHME JMLID
[Iocae TOr0, KAK OH _#MenpoboBan BO3MOMHOCTb HCNPABICHHA
JMlIa HA cBoOOje, Wy OnNpeaendd Xapaxrep H CPOK HaKa3aHHd,
MOMET YYHTHIBATh OOHADYKABIIHECS B TeHEHHE HCIETATEIbHOTO
nepuojia nedextsl,ero anuHOetx U MOBeaeHAd. Cynbs He JOLKeH
MNATh COBEDIIEHHAMHOBOrO NPECTYNJICHNS M TEM CAMLIM MOABED-
raTh HOBOM OMACHOCTH MY MOTEPAM rPaMIaH MU rOCynapcTBo,
O MOMET MOCTAHOBHTh)HAaKa3aH€ue NPU HEYAOBICTBOPUTEIbHOM
oGpase, xu3uM WM NOBe/CHAN JHLA, CO3MA0IUIEM ONaCHOCTh
BnajeHdf ero B HOBoe npecryruiedde. C Apyrod CTOpPOHMI, He
BCSIKOE BHOBL COBEPHIEHHOE NMPECTyl/IeHHe ABIAETCS 10Ka3aTeIeM,
CBH/IETENBCTBYIONINM O HECTOCOGHOCTH JMUA BECTH NOPSI0UHBIH
o6pa3 xu3ud. OHO, NPaBAa, CAYXUT CHMITOMOM HEYCTORYHBOCTH
Anla, HO OT CyAbH 3aBHCHT MPHU3HATH STOT CHMMIITOM peIIalouM
uny Her. Ecau MO YCMewHo MPOBEAeT MCMbITaHAE, TO CaMbii
NPUroBOP O HAKA3AHMH M HE MOCTAHOB/IFETCA CYAON, TaK HTO
OHO OCBOGOIAGTCS HE TOAbKO OT HAKA3aHHA, HO H OT NATHA
cymumocTd. HO 3TO MOMET MMETb MECTO Jullb B TEX CIydasx,
Koraa Juio, co6aaas B TEYEHHE JVIMTENIbHOr0 CpoKa [paBuia
A06PONOPAAOUHOr0 HOBEACHUS W/AH BbIMOJAHUB 006A3aHHOCTH,
HAJIO)KEHHbIE HA HEro CyJOM, TéM CaMBIM JIOKAa3a/l0, 4TO OHO He
npeacTaBaser Aas O6NIecTBa KaxoH-1M60 OnacHOCTH.

Anrno-avepukanckass ¢opma yCAOBHOrO OCYXneHus I0-
KOMTCSl HE Ha OTBJEYEHHBIX COOOpaXeHHsiX O MOTHB2IHH JHUZ,
a4 Ha JIeATeNbHOHA [MONHTKe [0MOYb JHIY NPUCIOCOOUTBC K
HOPMA/IbHON COLMAIBHON MHSHH. Yrposa ycnoBHO-0TCPOHEHHOTO
OCYACHeHHUsi, KOHEUHO, He OCTaeTcsl 6e3 BiMAHMS HA BOMIO JHIA



M CO3J1aCT B HEM YCWJICHHBII MOTHB BO3JEPXAHHS OT onpene-
JICHHOTO MOBEICHHST HJIH ONPENENeHHOTO 06pAa3a KU3HH, HO
UEHTP TSKECTH NPENyNPEeIUTENbHOr0 BAUAHHS JEHKHUT HE B 3TOM
MOTHBE, a B TeX NONOXHTEABHBIX MEPaX HAN30Pa U MOMLIEPIKKH,
KOTOPHIE NPHMEHAIOTCA K YCAOBHO-OCY)KIEHHOMY B NepHO.
ucneirauust. C apyroit croponbi, He (OpMATBHBII MOMeHT—
COBEPIUCHHE HOBOrO MPECTYIVIEHHS BIEUET 32 COO0I0 Ha3HAYCHUE
HaKa3aHus, a HeCOO/I0JieHHe ONpENeIeHHEIX YCAOBHI I0BEACHNS.
Jlnno, K KOTOPOMY NMpUMeHeHa 3Ta Mepa, HE BBIXOAWT W3 cynaa
€ JerKuM CO3HAHHEM TOr0, YTO B CYUIHOCTHA €My yIa/J0Ch OCBO-
GOMUTLCE OT BCAKOFO BO3IeHCTBHS. HAMBHO HA3BIBATE »HCIIBITA-
HHEM“ CO3HAHME HEOOXOJMMOCTH BO3IEPKHBATHCA OT COBepiIe-
HUS HOBBIX NDPECTYNVICHHH: €CIM CTOATH HA TAKOH @OuKe 3peHus,
TO KaXABIA TpaXcaaHMH GECrnpecTaHHO HaXOLUTCH B nepuome
»HCIBITAHUA®, UOO 3TO CO3HAHHE JO/KHO OHITH MPUCYIIE Kax-
AOMy. ¥TP03a NOBHILEHHON OTBeTCTBEHHOCTHy KAK MbI BHJIE/H,
OT4Y4CTH MHMMAa, OTYACTH M BOBCE He BIBACTCSy AUIIOM, T10-
CKOJIBKY OHO HE HABJISARTCS NPecTyi M, COBEpIIAIQLIMM mpe-
CTYNICHAA N0 paccyery. Mnoe noaoXenne noayyaercs ApH aHrao-
AMEPHKAHCKOH CHCTeMe. 31eCh JBIO, BhX0AA U3 cyfa, cosuaer,
4TO CyNOM HAJIONEHH HA HErg onpeneqeHHLIe OOI3aHHOCTH, CO-
6/101IaTh KOTOPHIE OHO JO/DKHO BITRNEHAE)H3BECTHOrO CpoKa
4TO HaX HUM BHMCHT yrpo3a @iue He ONpeNefieHHOr0 CyaOM Ha-
Ka3anusl, KOTOPOe MOMET\OLITB K HEMY NPHMEHEHO B CIydae He-
UCIIO/IHEHHS STHUX O0O6M3aHHOCTeH. W HEf0 He TOMBKO CO3XASTCH
NOBBIICHHEIH MOTHB K 100GPONOPAMOUHOMY NOBENEHUIO, HO emy
NPENOCTABNACTCA M, BO3MOXHOCTH 60/Iee AKTHUBHO NPHAEPIKH-
BATBCS! TAKQMWINHIYU [10BeIeHHA.

[Tpu Toit MomudMKanun anrio-aMepHKaHCKoOi CHCTEMEI, KO-
TOpas BUepBue OblId NPuHATAa B ABCTpanuiickoit denepanus, n
MOTOMY. Ha3bIBAETCH ABCTPAJMHCKOM, XOTH OHA HbIHE NOIyYnna
M 00/IE@ WIMPOKOE PACTPOCTPAHEHHE, CY, HA3HAYAS MONCUNTE b
HBIH 1aA30p, BHIHOCHT NPHrOBOP 06 OCYKIAEHHH M onpenenser
HAKa3aHHe, KOTOPOe MOJIEXHUT NPHMEHEHHIO B CaAyHae Heco6/1io-
ACHHS JIMIOM yCA0BHH HcnuTaHusd. CTOPOHHMKH 3Tolt (opME
OOBLIYHO YKA3EIBAIOT HA TO, 4TO C CAMUM taxrom ocyxmenna u
NPOBO3I/IAMIEHAS HAKA3AHHS CBASLIBAETCA M3BECTHAS MOPAJBHAS
OLUEHKA AAHMA B IVa3aX OOLIECTBA H, JaXe HE MNPUMEHSIS STOro
HaKasauus, Cyl OCYLIECTBAACT B M3BECTHOH Mepe obuiee npexny-
PEXICHHE TEM, YTO MOAYEPKABACT BHHY OCYKIEHHOrO. OXHAKO,
HEOOXOMMOCTE TAKOTO NMONYEPKUBAHUA BUHBI JIsI psajfa caydaen
COMHHTENBHA; C APYroil CTOPOHLI, YK€ BHIHECCHHOE HAKA3aHUE
CTECHACT CyJ B CMBIC/IE ydYeTa Te€X OCOGEHHOCTell JMYHOCTH, KO-
TOPHI€ BHISIBUINCH B NEPHON MCOHTAHHS, M JEJaeT NPUMEHeHHe
OTCPOYCHHOTO HAKA3aHHA HECKOJbKO MexaHuyeckum. Ecau, oi-
HAKO, 5Ta CHCTEMA 33 mOCHAeNHEee BPeMsi HAXONUT ce6e npu3Ha-
HHE, TO JHUWB B CHIY TEXHWYECKUX CBOMX npeumymects. Cyn,
YCIIOBHO OTCPOUMBLUMI CBO OGBMHMTENBHBIA NpPUroBOp, B cay-
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4ae HapyUIeHHsl YCHOBMil MCMBITAHUA, MO0/DKEH BHOBB PaCCMATpH-
BaTh 1eJ0, 4TOOBl BHHECTH NPHTOBOP O HAaKasanuu 1), MEeNny
TEM KaK NpPH YCIOBHON OTCPOYKE HAKA3AHHSt HOBOTO MEPECMOTPA
NepBoro nena He TpeGyercd, TaK Kak HaKasanue OBUIO yKe
ONPEAENCHO CYIOM.

[Mpu BCeX CBOMX HECOMHEHHLIX MPEUMYIIECTBAX, OJHAKO,
aHmo-aMepukanckasa GopMa yCI0BHOrO OCYKAEHHsSI HE JMIIEHA
TEHEBBIX CTOPOH M HE MOXET [PH3HABATHECH MOJHBIM OCYIECTBJE-
HHEM COLHMOJIOTHYECKOr0 noaxoia K Bompocy. Owna craBuT
Cyn KaK Oul B MOJOXEHHE SKCMNePUMEHTATOPA, KOTODPBIA B MpaK-
THKE HALIYNBIBAET TO, HACKOABKO MOXHO B JAHHOM CJayyae 06oi-
THCh 6e3 NPUMEHEHHs] HAKA3AHUS, OCTABASS B TEUYGHHME MO/IFOTO
BpeMeHd M OOWECTBO, M CAMOr0 BHHOBHHKA [PECTYIVIEHHS B
HEBENEHUH O TOM, KAKOe peuieHHe Oyier npHHaTo Cymom. 3aua-
CTYyI0 BHHOBHBIA NPEANOYTET OTOWTH HEJO/fOe. HaKagaHue, uYeM
A/IMTENBHO HAXOAWTHCA B COCTOAHHHM HEOMPENENeHHOCTH M 110X
HAGJII0IEHHEM HA3HAYEHHOTrO Cy/AOM Jdla. Cucrema 9Ta, BBOJIS
00s3aTe/BHBIH HAA30D, YCTAHABIMBAET ocobyio GopMy onexu
Hall JIHYHOCTHIO YCJAOBHO-OCYKIEHHOI0, \MOTyIIyI0 B¢ PsIIe Cay-
yaeB HU3MUUIHE CTECHATH ero.fakoner, Bo Bcex cayuyasix oHa
HCXOJHT M3 MPEINCTABICHUA O HCKOTOPOit HPaBCTBEHHON HEMOIHO-
LUEHHOCTH MNPEeCTYMHHKA, HTO B psiae CAYyYaerR) HECOMHEHHO YHU-
JKAET HPABCTBEHHOE J@CTOHHCTBO JIHYHOCTH.

Ias onpeneneHHON Kaxeropsi NPeCTynHUKOB, HPABCTBEHHO-
HEYCTOHYMBHIX H EONHANBHO-AeK/1dCCHPOBAHHbIX, AHIVIO-AMEPHKAH-
CKast CHCTEéMA, HECOMHEHHO, ‘MOXET OKasaThesl nose3Hoi. Ho
66110 OBl HEAPABWIBHLIM B 3TOW (OPME BHIETH EIHHCTBEHHO
NpaBUIbHYI0 POpMY BOBACHCTBHSI HAa SMH30JAHYECKHX MPECTYHHU-
KOB.

Bonee BepHBIt MOAXON K BHISICHEHHIO MOMIHHHON (yHKUHH
YC/IOBHOFQ OCY)XIEHHA MBI CMOMEM MNOJYYUTB, €CIH MOH0HIeM
K JAHHOMYHBONpPOEY ¢ GO/Jee HIMPOKOH TOYKH 3PEHHS, HMEHHO
C TOYKH BPEHHS YCAOBHOCTH CaAaMOF0 NMpPpUHHIMUMA
Haka3auud [locnennue JECATHIETHA PHCYIOT HaM SIPKYIO
KapTUHY MOCTENEHHOTO PA3BHTHSI B YroJOBHOM mpaBe ocoboii
KATeropHH Mep BO3IEHCTBUS, OOBIYHO O3HAYAEMBIX HA3BAHHEM
MEp COLMAaJAbHON 3auTH. B pajxe caydaeB STH MEDH BHTECHSIOT
Co00i0 HAKA3aHHE MM OrPAaHUYMBAIOT ero meHcrsue. OTCTpaHss
MOHATHE BHHBI HA BTOPON MAAH, 4 MOPOIO JAXKe BOBCE 3JHMUHH-
pys €ro, STH MepHl HCXONAT H3 TMPeANOCHIKH COUHAJbHOMN
OMAaCHOCTH JHYHOCTH npaBoHapyuinTens. ColuansHas ONacHOCTD
XAPaKTePH3YeTCsl KaK CYyO‘eKTHBHBIM MOMEHTOM-—0CTOSTHCTBOM

1) B Tex crpawax, rae yc/iosHOe OCYWJ/ICHHE BLIHOCHTCH EIWHOAHNYHBIM
Cy/abeH, TaKoh nepecMoTp OOGCTOATEABLCTB jJesa ObIBAT H HE HYXHBIM, TaK Kak
Cyabsi yme 3Hakom c obGcroateancrsamu jgeaa. Ho ecam npurosop aomken GbiTh
HbIHECEH KOAJETHANBHEIM CY0M, 0COOEHHO C yuacTHEM HAPOAHBIX 3dceparenet,
HeoGXOOMMO paccMOTpeTh JIed0, TAK KAK JaHHBIE 3aceaatead He 3HAKOMBI C fe-
J0M, MEXAY TeM Kak OT HUX OGYIeT 3aBHCETh HASHAYATE H3BECTHOE HAKA3AHHE.
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ofnpeneneHHbIX MOy IeHni, CKAOHAIOUMX JHYHOCTh HA COBEp-
IIEHHE MPeCTYVIeHHH (AHTHCOUHANBHOE HACTPOEHHE), TaK H 006°-
€KTHBHBIM—HAIHYHOCTBI0 B MPOLLIOM PANA OCYXKASHHH H TAKOrO
06pa3a Ku3HH, KOTOPBIA MOXKET OHTh MPHU3HAH COMHANLHO-BPEN-
apiM. Cyn, uMest mpejx coG0l0 MPeCTYNHHKA-XPOHHKA, MOXET 10-
CTaBHTb BOMPOC O TOM, HE ABASETCA JH 060Jee 1e1eCO06Pa3HBIM
BMECTO HaKa3aHHs NPHUMEHHTb K AAHHOMY JHIY MEPy COLHA/b-
HOM 3aLUMTH, PACCUMTAHHYI0 HAa YCTPAHEHHE ero AaHTHCOUHA/b-
HOro cocroanus. Takoe e Ha4yan0 yCJAOBHOCTH HAKA3AHHS, elle
B Oo/iblUeii Mepe, HaXOAUT ceGe NMPH3HANHE B OTHOWIEHHM Cay-
YAUHBIX WK 3MH30JHYECKHX MPECIYMHUKOB., 31eCh MPUXOAKRTCH
TOBOPHTB HE 00 MX ONACHOM COCTOAHHMH, KAK IVIABHOH MpUYHHE
NPECTYNHOCTH, 2 00 HX CONMAJLHOH HEAOCTATOUHOCTH HAH He-
NPHCIOCOGMEHHOCTH, MOCKOALKY OOHYHEE COIUANBHLIE CAEPHKKH
OKa3a/aHCh HEJOCTATOUHBLIMK /Il yAEPXAHUS UX OT| COBEepLIeHHS
npecrynaenns. [Toqo6uo ToMy Kak B nepBOM Gydae —npu Haaud-
HOCTH AHTHCOLHAABLHOTQ COCTOAHHA—CY MOXET 3dMEHHTDL Mepy
HAKa3aHHA MEPOHl COUMA/bHOH 3anMTEl, TAK B JaHHOM Ciy4ae—
NPH HAIMYHOCTH COIHA/IBHONW HENOCTATOYHOCTH HAH/ HENMPUCIO-
COG/IEHHOCTH—CYly MPeAOCTABAACTCS SAMEHHTb MePY HAKa3aHHs
MEpOH ConHanbHOH MOMOUHAHAN COMHAMABHOTO MPHCHOCOOMCHHS.
Hurepecst nakasauus orcrylaiQf HA BTOPOH MIaH 10 CPABHEHHIO
C 3aja4eil COUHMANbHOEO)03A0POBACHHT WVIMTHOCTH.

Mexny mepamd COUMAIbHON 3aU[HTH H MEpaMH COIUA/b-
HOTO MPHCNOCOGAEHNA U MEPaMMICOUMA/IbHOM MOMOIM HeT pea-
KOro ¥ BHe3anHoro nepexofds OXHH MEPH MOCTENeHHO NEePexo-
AT B Apyrue. ITO\HATIAAHO | MOXHO HAGMI0JaTh HA MPAMEpE
Mep, NPUHEMAEMBIX B) OTHOILIEHHH HECOBEPIUeHHOMIETHHX [PaBO-
HapyIIUTeneH, Mep, HASLIBAEMHIX Y HAC MEIMKO-MeAarorMueCKuMH,
Ecau Taxue mepolgkak OTHpaBxka Ha pPONMHY, NOMEUICHHE Ha
palboTy, \ B IIKOMY, B [ETCKOE YYPEKIEHHE SIBASIOTCA THIHYE-
CKHMH MEPaMH COIMaNbHOM MOMOIM, a NPHCMOTP [€Xarora-Boc-
MHTATENs] ABAsETCH MepoH COIHANBHOrO MPUCIOCOGJAEHHS, TO
NOMELIEHHE B YUPEXACHHSA 151 YMCTBEHHO-OTCTAJIBIX, IS [CH-
XUYeCKH AC(EKTHBHBIX, B YYPCHICHHA NPUHYAHTENBHOTO BOCHH-
TaHHA H pedOPMATOPUH SIBASIOTCA NMPHMEPAMH MEP COLHAIBHOM
3awATe. OCOGEHHOCTBIO BCEX 3THX Mep ABJASETCS TO, 4TO OHH
NOTUHHSIOT JIHYHOCTb BO3AEHCTBHIO KOIEKTHBA HE MEXaHHYECKH,
Kag GONbUIMHCTBO HaKa3aHMH, a COOOPAsysCh C OCOGEHHOCTAMH
STOH JIHYHOCTH M C €€ HYKIAMH.

Mepa, xoTOpyi0 MBI OGLIYHO HA3BLIBAEM YCAOBHBIM OCYKIe-
HHEM, €CTb OJMH H3 OCKOJKOB 3TOH HOBOH CHCTEMBI Mep COIH-
aJMbHOro Bo3zeiicTBus. OHA TaKKe MOPOXACHA HACEH YCIOBHO-
CTH HAKa3aHHS H JaeT BO3MOXHOCTb CyAy OTKa3aThCA OT HAKA-
3aHHSl B TEX CIy4asiX, KOrja Heib YKPeIeHHsl COUHAIbHO! YCTOH-
YHBOCTH YE/0BEKA MOMET OBITb JNOCTHFHYTa IIyT€M MEp HHOrO
nopsiaka. Onnako, A/l TOTO, 4TOGH BLIACHHTH TO HAIJIEKALLES
MECTO, KOTOPOE AO/UKHO GHITH OTBENCHO YCJAOBHOMY OCYXIEHHIO,
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MBl JIO/JKHB YKa3aTh HA POJACTBEHHLIE €My Apyrde Mephl, TAKHe
BHITEKAIOIME M3 HAuyana YCJAOBHOCTH NMAKA3aHHSA.

I. Ha mepsom mecTe caeayer MOCTABUTL MpPaBo Cyna
COBEpPWEHHO OCBOGONUTH BHHOBHOFO OT HaKasa-
HHS. OTO MNpaBo CyAEOHOr0 OCBOOOXIAEHMS OT HAKA3AHMS
YMECTHO B TeX CAyyasdx, KOLNA BHHA SAIBAAETCH HUYTOXHOH,
KOTIA MOCASINCTBHA NPECTyN/IHHA He3HAYNTEJBHB WIH JHIO
elie 10 CyjAa NPHHAAO MEpPH K 3araXeHH0 MNPOUCIIEALIEro
Bpend W YAOBJIETBOPMJIO MNOTEPNEBIUEro, KOrjaa BCA TPOULIAs
JKH3Hb MOACYAUMOTO CAYXXHT J0KA3areJbCTBOM TOTO, 4TO Jaxue
JAAHHOE MNPECTyNAeHHe SBAsSeTcs CAyYadHbBIM 3MH300M B €0
KM3HH, BHI3BAHHLIM He CO3HATE/ABHBIM NpeHeOpexenneM K npa-
BUJAM OOLIEKUTHS, 4 KPAHHOCTBIO, yBJACUCHHEM Wil 3a6ayKie-
nuem. Ecau no pamy mNpecTyieHHH, KOTOPBIE MhIL HA3bIBAEM
YACTHBIMH, 3AKOH MPEIOCTABAAET NPABO MOTEPHEBIIEMY MPOLIATH
BHHOBHOTO [yTeM OTKa3a OT MNpecAeNOBaNNd;, TO [@OYEMy OT
OCYIUECTB/ICHUS STOTO MpPaBa AOKHO OTKA3aTHCA WOCYNapCTBO.
[lpaBna, oHO OcyuiecTBAgeTcss UM B_@IOpMe npasa MOMH/I0OBAHUH,
HO BOCXOXKACHHE Jena [0 BEepXOBHOH BIacTH B TOM caydae,
eCAH peyb HAET O MPecTyNIeHHk MaI0BAMHOM, eABa MU YMECTHO,
U ¢ Goablueil 1eaecoo6pa3HOCrbio 5TO MPaBO MPOLICHHS MOXKET
6HITH TpemocTaBaeHo cyay. Ilp@e FOenoACTBe MOHAPXUYECKOro
CTPOsl, MOHAPXH YNOPHO)JIEPWATNCH 33 \JHYHOE OCYLICCTBICHHE
UMM fipaBa MOMUN0BANNA, KAK 3@.,/1y4iliée YKpalleHHe KOPOHHI®,
MOHOTIONHU3HPYS] MHAOCTL B CBOMX,DYKaX, KAaK CBOI0 HCK/IOHH-
TeNbHYIO ,npepOrarusy“. C{ ynpasaHeHHeM MOHADXHH €1BA JH
UMEIOTCS Cepbe3He, OCHOBAHMS, K TOMY, YTOObI HEMHKOM MO~
JIePKUBATE STY MOHOMOLUIO BEPXOBHOH BIACTH. Cynpd, KOTOpOMY
BBEePAETCA MPOKAs CBOOONA B BHOOPE BHIA M MCPH HaKasaHud,
MOKeT| BLITh HajJeAseM B) U3BECTHHIX CAydasix U MPaBoM COBEP-
IIEHHORO. OCBOOOMAEHHA OT HaKalzaHus. 3AKOHONATENb JOMKEH
JMb YKA3aTh Te/ NPeAnoCHVIKM, NPH KOTOPHIX 3THM NpPaBoM
YMECTHO BOCH@AB30BATHCA.

HMuTepecno OTMETHTb, YTO MEpBhIE MPEANnOIOKEHHs O BBE-
JIeHUH YCAOBHOTO OCYy»<ieHus B EBpONe BEIW/IACH HMEHHO B (hopmy
npeoCTaBNeHya CyAy npasa GesycnoBHO OCBOGOXAATH OT Ha-
ka3auua. Takos GHUT NPOEKT, BHecenusli B 1885 r. cenaropom be-
pamsice, u3BecTHHIt nox umenem loi de pardon (3akon o npoue-
nuu). IlpaBo ocBo6OXAeHHA OT HaKasaHs B AHIIHN §IBHAOCH
HCKOHHLIM TPaBOM CyfeH, Ha nouBe KOTOPOro B MPaKTHKE CTala
pa3sBUBaTBCS M CHCTEMa YCIOBHOTO OCYXIEHHSI 31€Ch JO TOrO,
xax oma Obwia yperyauposana 3aionamu 1887 m 1907 rr. Pan
HOBBIX NPOEKTOR YTOJ. yJAOXeHHH, BHPAGOTaHHAIX I10C/e BOHHBI,
NpejAycMaTpuBaeT [PaBO CyAa B H3BECTHBIX ,C/ydYasXx COBEp-
LLIEHHO OCBOBGOXIATh BIHOBHOTO OT HaKkasamus !). Hopseuciuit
¢ 1) Takosm repmanckatt npoext 18191, yexo-coBauxnii 1921 r., NOALCKHA

1921 r., uransanckati 1921 r. Cu. M, Fpoaaunnckui. CyreGroe ocBoGo¥ieHne ot
HAKA3AHHS 1 ET0 apomouKa B coBerckom npase, Bectnnk Cos. HOcrt. 1923 r. Ne 4.
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yro/iosusiit konekc 1902 r. npexocraBaser Cyny 0CBOGOXIATE OT
HaKasanus BHHOBHOTO B psiie CJAyyaes, NPEAYCMOTPEHHBIX KaK
oOLweil, TAK M OCOGEHHO| YacThIO. Crenyer OTMeTHTB, 4TO npaBo
NOMHOr0 OCBOGOMNICHHS OT HAKA3dHHA HALLIO Cele NPU3HAHUE
B TICPBHX NEKPETaX COBETCKOH BaacTH O cyne (cT. 29 nekpera
0 cyne Ne 2 u cr. 36 mexpera or 25 uona 1918 r.). Ono
BHIIIO W3 YNOTPeG/ACHNA B CBSI3H C M3MAHHEM DPYKOBONAIIMX
Haqan no yronosHomy npasy 1919 r., KoTopwe He ynomunamm
00 3TOM MpaBe Cyaa H, COOTBETCTBEHHO C STHM, HCK/IIOUeHO GBLIO
B HoBoM usjanun Ilonoxenus o mapoauom cyne or 21 OKTs0DsA
1920 r. He Boumo ono u B Yrou. Konexc, xora npoexr o6ueit
uactu Yroa. Kozekca, cocraBaenubiit Hucruryrom Coserckoro
Ilpasa, u npexycmarpusan aTy Mepy B cr. 11, ApaBaa, enun-
CTBEHHO /s C/IyYaeB TdK HA3BBAEMOTO JEATENLHOR) PACKASHUA
(B cayyae npusaTHA Mep K ycTpaHeHHIO NPHINHEHHOEO MpecTyn-
JIEHHEM Bpena). |

Hanuunocts B komexce BO3MOXHOCTH OCBOGOXIEHHS OT
HaKa3aHUA B YCNOBHOH (opme He yCIPAHAET HEOGXOMMMOCTH B
6e3yC/I0BHOM OCBOGOWIEHHU OT HaKa3auus. YCAOBHOE Ocyxae-
HHE NPUMEHUMO JHIUb K HAKAIAHWAM JIMUIEHHEM CBOGOMbI, Me-
HAY TEM MOTPEGHOCTE B OQBOOOKNCHWH, OT HAKA3AHHA MOMET
BO3HUKATE H NPH NPUCYKACHUMIK WTDARY, NPUHYIUTENBHEIM
padotam u np. Jlanee, BLHOCA Aaxe YcaoBHOE OCyxAeHHE, CY L
AOQ/KEH CAe1aTh HRKOTQPOe ‘HACH/IME | HaX CBOUM yOeXIeHHeM
B HEHYXHOCTH KAaKOFO - THOQ HAKA3aHWA M ONpPENeNHTb TAKOBOE
B H3BECTHOM pasmepe, OMPRAENHB €ro ,Ha BCAKUE Caydait“.
MoryT ykasats Ha BO3MONHOCTH 11 Cyxa NMPUOETHYTh B TAKMX
Clydasx KBBINOBODY, QGIECTBEHHOMY MOPHUAHUIO, HO 3TH BOPMBI
MOpaJILHOFO OCY)KJICHMAL €IBa JH MOIYyT OBITh NPHUMEHSEMBl B
TOM C/y4ae, KOrja, CaMh CyA NPH3HAA BUHY OGBHHSEMOrQ HH-
YTOXKHOK.

[1ompeGHocTs /MpenocTaBaenns Cyny npaBa OCBOGOXAEHHS
OT HAKA3dHHJ IUKTYeTCH TEMH LWHPOKHUMH MDEeNaMH HaKasye-
MOCTH JesHHA, KOTOPHIC YCTAHABAMBAIOTCA OGLICH YACTLIO Y FOJ.
Kozexca. 3ra o6maa uacte nonyckaer BO3MOXHOCTH HaKa3a-
HHS 3a BCAKoe MOKYILWIEHHE (B TOM HHCJE H HA JCrKHe npo-
CTyNKH), HE CYHTAACh C OCOGEHHOCTAMH OTAGABHHIX JIEMHKTOB:
OHA 1O OGIIEMY NPABUIY CTABHT HEOCTOPOKHYIO BHUHY Hapamy
C YMBIJIEHHOH, OrOBapuBast UL B CPABHUTENBHO HEMHOLHX
Caydasx B OCOGEHHOH YaCTH HAKA3yeMOCTb OIHON TONLKO YMBIlI-
JICHHOH BUHBI, OHA HAMEYAET BECHMA MIAPOKO TPAHHIBI COyYa-
CTHd, OTHOCA K HEMY M CJy4Yau YKPHIBATeALCTBA; OHA, HAKOHEIL,
BECbMA TECHO OMpeNesnsieT C/AydYaH OTNAJICHHs NPOTUBONPABHOCTH,
OrpaHMYUBAACH JIMLIb HEOOXONUMOH OGOPOHOH M KpalHell He-
o6xonumoctbio. [IpH Takux yCAOBHAX BeCbMa 4YaCTO MOTYT
HaOMONATBLCS CAyYaH, KOTAa JACHCTBHA JMIA dopmansHO MOryT
GEITb MONBONUME MOJ MOJONEHHS YrONOBHOLO 3aKOHA, XOTS
OBIIECTBEHHOE MPABOCO3HAHHE HA HHX Oyler pearupoBaTh Kak




Ha JAeAHKS COUUANBHO-ONACHHIE (HAMP., MOKYUIEHHE HA JerkKue
NpaBoHApyLIenys, oTAaNeHHee (OPMBI COYYaACTHS, HEACTOPONK-
HOe mpHuuHeHue apyromy Bpena u np.). [lockoaeky Yroa. Ko-
JEKC XapakTepH3yeT [PECTYVIeHHe KaK COHaAbHO-0NAacHoe JNeit-
cTBHe uaM GesjeiictBae (CT. 6), NOCTOABKY, NPHU OTCYTCTBHH
TaKOH OIACHOCTH WIH NpPY HUYTOXKHOM XapaKTepe ee, Cyuy
AO/UKHO OHITH MPEAOCTABACHO NPaBO OCBOOOXIATH MO OT
HAKa3aHus.

Hrax, B psae c1yddes uen, IOCTAraeMble HHHE YCJAOBHBIM
OCY)XIEHHEM, C HEKOTOPHIM H3BpAIlEHHeM CYIUeCTBa 3TOr0 HH-
CTUTyTa, NpeBpaiiaemMoro B Gopmy 0CoGOr0 CMArYeHHs HaKasa-
sl 1), 3HAUHTENIBHO yCrellHee MOryT OHTb AOCTHIHYTHI nyTem
NPH3HAHWS [paBa CyAbd HAa O€3yC/MOBHOE OCBOGOXKIEHHE OT
H4Ka3aHHA B ONDEAEACHHBIX Caydasx.

II. B Tex cayuasx, KOrAd LEAbI0 YrpO3b HAKA3AHUEM SB-
JseTCsl OGYAUTD UL K BHIMOIHEHHIO ONPEACIEHHHX ACHCTBHIL
(wanp., ynaate HanOroB, sIBKE K OTOHZWIO TOBHMHOCTH, K Bbi-
MOJMHEHHI0 0GA3aTeNbHBIX NMOCTAHOBNGHNH, H3ZABAEMBIX B IeIS9X
671aroycTpoiicTBA M NONAepPXKaHHSA AOPSIAKA, K BHIIATE ATHMEH-
TOB, K Haj/examemy o6paleHdiio C eTbMH, K COOGMIONCHHIO
ONpEeNeNeHHLIX NPaBUN 06 OXPaHe TPYAAWH T. /I.), €CAH HEHCIIoM-
HEHHE 3THX MAEHCTBHH CTAHOBUTCH ) COIMATLHO-ONACHEM JIHIUIb
NpH HANHYHOCTH YMOPCTBA. M 3JA0CTHOCTH, LeAeco06pasHoil
SIBAACTCS Mepd, KOTOPYIO\MbI HA8BaMi OB CyAeGHL M NP e I o-
CTepexeHneM 0 HaKdsaHnu. JIANO npuriawaercs B Cyx,
KOTOPBIH, 03HAKQMHBLINCL € QOCTOATENLCTBAMHE A€1a, YKA3BIBAET
AULY, YTO JanbHEdIee YKIOHRHHE OT BHINOJNHEHHS TAKHX Aeii-
CTBUH NOBAEYET L HEro HASHAYEHME CYNOM ONpENeJeHHOrO
HaKasaH@st. MBI oueHB) yactTo ynorpe6aseM (pasy o ToM, dTO
npeaynpexnath ropasfg, ydiie, 4em HakasniBath. Henwb3s ue
YYECTb TOro 0GCTOATENBCTBA, YTO MPEAYIPEKNCHHE, CACTAHHOE
CyIOM, \FQpPa3no MAEHCTBUTENbHEE B PANE CAydaeB, uyeM oOmIast
NpefynpeaurTenbHdsl yrposa, COAEPXAIasicid B YroJOBHOM 3a-
KoHe. [ToCKOMBKY rocynapcTBO BO3JIaraeT Ha rpaiaaH o06s3aH-
HOCTH K COBEPIIEHHIO ONPENe/ICHHBIX NEHCTBHIL, A HEro Bax-
Hee JMO6uThbesl (PAKTHYECKOrO BHIIOIHEHHMS STHX OEHCTBHH, uem
NOKApaTh 32 MX HeBbIMOAHeHHe. Eciu pomurens skcunoatupyer
CBEPX HOPM TPYZA CBoero peGeHKa, TO MPaKTHYeCKH 6ojee BaXKHO
NpeNynpeanTb Takue AEHCTBAA Ha Gyayluee Bpems, YeM MHof-
BePrHyTh pojHTe/Ned 3a 3TO Hakasanuw. Ecam muuo ykaonsercs
OT ymniaThl HaJIOra HWJAH PEryJaspHOro NOCTABJIEHHA CBOMM HETAM
3aKOHHOH MNOANEPXKH, TO MNPAKTHYECKH BaxKHee JOOGUTLCA OT
HEro TAKOH BBIMJIATHI, YeM MOJABEPraTb €ro OTBETCTBEHHOCTH. B
OCOGEHHOCTH TaKoe NpeaynpexJIeHHe Uenecoo6pasHo Toraa,

1) lakon B3rASA, KAK Mbl BHAETH, ABARICH TOCTOACTBYIOULHM MO OTHOLIE-
HHIO K YCAOBHOMY OCYKIEHHI) B MEPBBIX ACKPETAX COBETCKOH BIACTH O Cye.
C 0co60# peskocTbio OH BHpaswica H B CT. 12 npoekra, cocrasnenHoro Muctu-
tyTom Coserckoro [Mpasa 8 1921 r.
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KOrfa o6A3aHHOCTH, JeKAllMe HA TPAXKIAHAX, MHOTOUUC/TEHHE H
Pa3aHoo6pasnsl. 3mech yxe 0AHA NPOCTass HEGPEKHOCTH MOMKET
NOCTaBATh FPAXAAHKWHA JHLOM K JMLIY C YrOJOBHHIM 3aKOHOM.
EABa /M HOPM@JIBbHBIM SIBMAETCA TO MONOXKEHUE, KOTOPOE OHII0
OTMEYEHO OJHHUM M3 HCCAeROBAaTeNCH repMaHCKOH YroJOBHOI
CTATHCTUKH B TOJN, NPEALIECTBYOUIHE BOHHE, KOTHAd KaM(bIil
TPETHH TDAXXNAaHUH B TEUEHHE NECATKA JeT MJO/KEeH OB MOJ-
BEPraThCA HaKa3aHUIO 3a HEHCNOJHEHHE 3akoHa. Haxasauue npu
TAKHX YCIOBHAX IIepecTaeT OBITH CKONBKO-HHOYAb YCTPALIHTE b~
HBIM, K HEMY NPHBHIKAIOT, COBEPIUEHCTBYSACH JHLIb B MCKYCCTBE
OOXOAMTL 3dKOH M PAacCMATPUBAsi OTGHITHE HAKA3AHHA, KAK pe-
3yAbTAT MPOABAEHHOH HENOBKOCTH. [IpHHIMN 3KOHOMHM Haxa-
3aHuil Tpebyet TOro, 4ToGHl Cyx OrpanuuuBancs (AUUIb Cynes-
HEIM TMPEAOCTEPEXEHHEM O HAKA3aHWH B TeX CAydYafX, KOrJa OH
MOXET NPH3HATL 34Ja4¥ OXPAHHI NPABOMOPAAKA HOCTHXUMEIMU
1 Ges ero NpaKTHYECKOro M HeMeJJIeHHORO 'HagHaueHud. B 06-
JACTH Mep MUCLHUIVIHHADHOTO BO3JACHETBUA NPENOCTEePEEHHUIO
NPHHANJICHKHUT nepBoe Mecto. Emy mofkHO ObLITH OTBENEHO MECTO
H B YroJa0BHOM NpaBOCYyNHH, OJHAKO, He kak ¢opme Hakazanus,
4 Kak Ccyne6HOMY mpeaynpexieHuio O BO3MOXHOCTH HAKA3aHMS.
[To cpaBuenmo ¢ ycioBubIM £OCYAIeHHEM, TaKXe HOCAUEM B
cebe saeMeHT mnpenynpexAeHus’ 0 MBO3MONHOCTH HAKA3AHMS,
31€Ch MHl HMEEM Ty BBRIFOAY, \dTO He 'BHIHOEUTCS (HOpPManbLHOTO
[IDHTOROPA M HE HaKAANBIBACTCH HA Yen0BeKa [euaTh CyAUMOCTH,
TsKenas cama nog€ebe, HE3aBHCHMO OF CONHMHEHHHIX C OCYKIe-
HHEM KaparteJbHBIX MOC/AEACTBHA.

lIIl. HexoropsiM BuponsMenenueM 3toft (GOPMH SBASETCH
CyreCHo@ mpeAynpexaeHne OCAOMHEHHOE Tpe6o-
BAHUEM BHINONHCHUS ONPEeNXENCHHBIX YCAOBUNA HAH
npencraBiaedHdd OMpeneseHHBX rapantui. Ecmy,
Hamp., MHNO OGBUHAETCA B NyGAHYHOM MbSHCTBE, [POCTUTYLHH,
HHIIEHCTBE, HeIO3BO/ICHHON YIHYHON TOProB/e U T. A. (MOCKOAbKY
STH JeHCTBHR, BOCHDELAIOTCA 3aKOHOM MAH 00S3aTeNbHHIM MO-
CTaHOB/IEHHEM), TO, CMOTPSL MO OGCTOATEIBCTBAM, CYA MOMET
norpe6oBaTh OT /WL BO3AEPKAHUSA OT ONPENENEHHOro 00pasa
JKH3HH: HEMNOCELIEHHS NUTEHHBIX 3aBejAeHHil, 3aHATHA TPYIOBOM
JMEATENbHOCTDIO, BbIE3/1d U3 JaHHOH MECTHOCTH, NPEKPaIeHHs TOp-
FOBJH, NyONMYHOTO HHIUEHCTBA M T. ., NPEAYNPEXKNasi, 4TO He-
HCIIO/IHEHHE 3TUX YCAOBHH NoBAeYeT 3a cO0OH Ha3HAUEHHE Ha-
Kasauust. Eciu nuI0 ABASETCS, MO TepMHHOAOTHM HALIETO KO-
AEKCa, COLHANbHO-UNACHBIM BCACACTBHC OGLIEHHS C MPECTYMHOH
Cpexoi, y4acTHa B NPHTOTOBUTENBHLIX K NPECTYIVIEHHIO HeHCT-
BHAX H T. X, TO CyA MOXET MOTPeOoBaTh MpPeKpalleHust 3TOMH
CBA3H WY TaKMX ACHCTBHH, NMPENyNnpefdB JHLO O BO3MOMXHOCTH
HA3HAYEHNS HAKA3AHHA WAM BHICHIIKM. AHIMIMICKOMY NpaBy H3-
BECTEH MHCTHTYT OTOOpPaHMsS OT JuUa B MOPSJKE Npenynpexie-
HUA, TaK HA3HIBAEMOTO, NOPYYUTE/NLCTBA XPAHEHHS MHpa, yCTa-
HAB/MMBAEMOTO OOBIYHO B AeHekHOI dopme. Takoe ,,mopydantens-



2o g7 =

CTBO € cyAa“ GOBIO W3BECTHO U HaweMy napeBneMy npasy. O
HEM YNOMHMHACT M M. ,A.“cT. 46 YK B oTHOMWeHHY HECOBepLIEHHO-
JETHHX.

FOpuanveckuit xapakrep aroro MOPYYHTENBCTBA, OXRAKO,
COBEPIIEHHO HE paspaGoTan. Mexay Tem, B psje C/y4aeB 0TOo-
Gpanue 3an0ra HWIM MOPYYMTENLCTBA MOLIO G HMETh H3BECTHOE
TIPEAYNDEANTEILHO® 3HAYCHHE HA PALY C CyeGHEIM npenynpex-
ACHHEM O BO3MOXHOCTH HA3HAYECHHS HAKA3AHNA. YCIMewHbe pe-
SYABTATHl NPHCOBNWHEHHS TEX HIN UHBIX VCJQBUi K cynebGHomy
TPEAY NPEACICHHIO MOIAH Obl GLITh, OIHAKO, JAOCTHTHYTH TOABKO
TOrAa, ecan 6Bl 3TH YCI0BHA CO06PA30BaUCh C 0COOEHHOCTAMMU
KAXKAO0r0 Cay4ast ¥ yYMTLIBAAH Gbl BO3MOMHOCTH, g\me}omnecst B
PACHOPAXEHUN CAMOrO NPHBJICYEHHOIO K CyAy.

B uncne npyrux ycnoswit, npucoemnnnemsix & cyaeGHomy
NP ENYNPEKACHHIO, 0COG0 NPUXOAUTCA YIOMAHYTDH O\8araaKeHun
TIPHYMHEHHOTO Bpena u YAOBAETBOPEHHUg BIIEr0. B paae
CIy4aeB yrposa HakasaHHeM BRIIBHIA€TCH MHLIbL B NEBAX Ha/e-
HAMWEH OXPaHBl NPAB YACTHHX JUNAOTIEbH e C/1yual pUCBO-
€HHSA, CaMOBOJBHOTO NOAL3OBaHKA, MOBpPE:i NS UYHOro Hmy-
[IECTBA, HADYUICHUA aBTOPCKHA, MATeNTRLIX M 1D. Npas npec.e-
AYIOTC B yrol0BHOM NOPSAKE TOABKO MOIOMY, UTO NyTb rpax-
JAHCKOro HMcKa ABASICTCA Heﬁoc;_tmdﬁiﬁ@;m A OXpanbl COOTBET-
CTBYIOUIMX NpaB B BHJ d_f.npu%gmamtfgxoﬁ BO3MOXHOCTE I0O-
AYHHTD STHM NyTeMAICHCIBUTEIbHOR YAOBICTBOPEHHE 34 MNOHE-
CeHHHH yuiep6. CTpemsch K COKPALIEHHIO NpPUMEeHEHus YroJ10B-
HOH penpeccuu =§§npecryn.ﬁ%ﬂ, BRIDA3UBIINECA B NPHYHHEHUH
HACTO  MMYLUECTBEHHOrO BpeAd)APYrHM JHHAM, 3aKOHOIATENL
\IOCTYMHACGHIiene 00pasHo, eCii 6bl NPeaoCcTaBuA CyLy Npaso
BMECTO /HA3HAUEHHA HAKa3aHus Npenynpexnars BHHOBHOE JIMIO
O HEOOXONMMOCTH SBIIAMNTE NPUYMHEHHBI UM BpeJ1 H yHIoBJe-
TBOPHTBNOTEPNEBIUETO, NPENOCTABASA €My JAs 3TOTO onpeze-

JeHHL €POK H YHAOBIBas, YTO HEMCNOJHEHHE 3TOH 063aHHOCTH,
110 BTOPHYHOI, HE@TOGE NOTEPNEeBLIEr0 MOXKeT NOBICYD AJsl Hero
BO3MOXHOCTb HAa3HAYEHHWA HAKA3AHHA. O6s3aHHOCTD 2aTIAKEHUS

NPUHHHEHHOIO Bpena CNeuMaibHO OroBapuBaercd B Yroa. Ko-
AeKce, Kak ocoboe Haxazaume (cr. 45); oxHaxo, TPYAHO BHIETh
B HEM HakKasanue, TaK KaK 5Ta Mepa €IBa JH BHIOJHUMA B
NPURYIHUTEIbHOM nopaaxe. Touno Takske He BrnoaHe wnenecoot-
P43HO BHCTaBMSATb 5TO TPeGOBAHWE B KAaYeCTBE NPEANOCHJIKH
TP YCIOBHOM OCYXJCHHH, TaK Kak, AaMe BBHUOJHUB 5Ty 06~
3aHHOCTD, JHLUO HE CHUMAeT ¢ cebsi (aKTa CyZMMOCTH H He
OCBOGOXKAAETCH OT AajbHeHIIeH Yrpos NPHMEHEHUS HAKa3auug
B C1y4ae HapyLWIeHHs NDYTUX YCAOBUIH YCJOBHOTO OCYKACHHA.

IV. Maneneiimeit dopmoii NPOABJCHHA Hayana YCIOBHOCTH
HASHAYCHHSA HAKA3AHUA FAB/ISETCA YCAOBHOE OCYXJACHHE B
€ro eBPONMEHCKO-KOHTHHEHTAAbHO i bopme. B atux
Cy4dax CyAbsl HA3HAYAET /MUY ONPEAENEHHOE HAKA3AHUE, HO
3ABJIACT, UTO 'OHO HE OYAET DPUBEAEHO B UCMOMHEHHE, EC/AH

ri
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U0 B TEYCHHE ONpPEeNe/NeHHOTO CPOKA BO3JEPKUTCA OT CoBep-
IIEHH HOBBIX MPECTYIUICHHH (BOOOIIE WM ONpPeIeNeHHOro poja,
B 4aCTHOCTH). [l0 GO/MBUIMHCTBY 33aKOHOZATEJBCTB, B Cayyae
COBEPILIEHUA HOBOTQ MPECTYIICHUSA, PA3NHYAOTCA 0093aTenbHbe
u (aKyIbTaTHBHBIE A Cy[a OCHOBAHWA K OTMEHE NPeNOCTaB- _
JICHHOH OTCPOYKM M K NPHUBENAEHHUI0 HAKA3AHHA B HCHONHEHHE.
CoBepiuieHne TOXIECTBEHHOTO MM ONHOPONHOTO HEAHUA WIH
NPECTYM/ICHHA ONpeNeIeHHOH TAKECTH OOLIYHO CAYNKHT 06s3a-
TEJbHBIM NMOBOJOM K OTMeHe OTCpoukd. CoBepuieHuwe Apyrux
NPECTYN/ICHHA N4eT JUIIb Cyay MPABO OTMEHHTH OTCPOYKY, HO
He O00f3blBaeT €ro K 3ToMy. OCHOBHASI UEHHOCTb YCJIOBHOTO
OCYX/leHHst B 3TOH (opme yCMATPHBAeTcsl, KaK Mbl BHICTH, B
YCHJICHHH MOTHBOB K BO3JEPXAHHIO OT JaJbHEAHX mnpecryn-
JIeHHIT yrpo3oit ABOHHOrO Hakasanuda. XoTsl HA A€lle OCYIEcT-
BJIEHHE TAKOH Yrpo3bl B PAAE C/IYYaeB OKA3LIBACTCA MHUMBIM M
JUINEHHBIM 11e71€CO06Pa3HOCTH, OHAKO, B COBHAHHH JMIA, MOM-
BEPrHyTOr0 NEACTBHIO TaKOi Mepel, GJ14M80CT> BO3MOKHOINO Ha-
Ka3aHus sBaserca GOMbIUeH, Tak KagOHO CO3HAeT, UTQ KaKOBO
Obl HM GBIIO HOBOE HaKa3aHWe, CTAfIOE eMy NpHIETCA OTOBITH,
NPHYEM IUAHCHI BO3MOXXHOCTH YEKO/B3HYTH OT HAKAZAHUS 31eCh
SHAYHTENABHO MeHbLe. [l1s onpeneneH LI C1ydaes NpPecTynHOCTH
YCIOBHOE OCY)XAEHHE B TakOH (opMe, MOM¥eT 0Ka3aThCst PUTOA-
HOH MEPOH, HO BHIGOD 3THX CIYYACB HALJIKHUT NMPOH3BOIAUTE C
HALIOKAIMM  yIeTOM CYHO‘CKTUBHLIX | OCOOEHHOCTeH KaMIOTO
cayuas.

I'pynna npeeTynHuKOB, \OTHOCHMLIX HAYKOH B KATErOpHIO
SMH30AHYECKHX WKW C/yYalHBIX; CAaraeTcs M3 PasiMYHBIX THIOB.
31€eCh npexgIe. BCErO)MOXKHO HAMETHTH THI, YIAYHO HA3BAHHbIA
npod. [IeTpaxHUKUM, BUTOM ,, pedIeKTaAHTOB®. DTO—NHLA, TIA-
TE/NLHO/ B3BCIIHBAIOLME OKHIAIOIHE HX BO3MOXHOCTH B Cayuyae
COBepUIeHHA npecTyliennsd. K npectynieduro Breyer ux H3BecT-
Hasd BHIFOJA, OHH /BCECTOPOHHE YUYMTHIBAIOT MOAOKHTEAbHbIE K
OTPHUATEABHLIE CTODOHBI, KOTOPBHIE MPOHCTEKYT AJs HUX OT CO-
BEePLIEHHOTO MPECTyn/IeHus. BO3MOXHOCTD HA3HAYEHHA YCJIOBHOIO
OCYX<IEHHSl YYHTBIBAETCA WMH B [epBYi0 ouyepenb. Jlnsag Hux
YCnoBHOE OCY)XJAEHHE €CTh JIHIIb KDYNHHIH IIaHC Ge3HaKa3aH-
HOCTH, MOOMIPAIOIIMA MX HA COBEpIUEHHE npectymienus. [Ipume-
HEHHE YCJNOBHOTO OCYXIEHHA K peduieKTaHTaM MpecTynHOCTU
ABUIOCH OBl MEPOH, MOrylleil Cepbe3HO OCIaGHTb 3HAYECHHUE Yro-
JIOBHOTO 3aKOHA, BHYIUHB HACENCHHIO yOemeHHe, YTO nepBoe
npecTyn/eHHe—He ecTh npecrynienue. B Buay storo cyn moa-
eH C OCOOEHHOH OCTOPOXHOCTBIO OTHOCHTHCA K [IPHMEHEHHIO
YC/IOBHOrO OCYXIEHHS K MPeCTYNHUKAM, NIeiCTBOBABIIMM MO
KOPBICTHHIM MOTHBAM, YCTPaHAA OT MPUMEHEHHS 3TOH MEpHl Tex,
KTO CIEKY/JMPOBaJ Ha BO3MOXHYIO (G€3HAKA3AHHOCTb.

Bo BrOopyio rpynmy Mbl OTHecAM GbI TeX SMH30NAHUECKHX
[IPECTYNHHUKOB, KOTOPBIX MOMHO HA3BaTh ,HEYCTOHYUBREIMU®.
310 1Mua, ¢ 0CIa6AEHHOH BOMel, MATOCO3HATEILHBIE BCACACTBHE
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HENOCTATOYHOCTH MOTYYEHHOrO0 MMH COLUANBHOrO Pa3BHTHS, He-
BEXECTBA W/IH YMCTBEHHOH OTCTaJOCTH, JHIA, MAJ0 CIOCOOHBIE
COMPOTHBIATHCA MPEACTABATIOUUMCSH UM HCKYLICHHSAM, JIEFKO 3apa-
HAWMECT AYPHBIM MPHMEPOM OPYrMX H He OTAaioume cebe
JIOCTATQYHOTQ OTYETA B 3HAUEHHH COIMAIBHBIX HOPM [OBEIEHHS.
[Tockonbky npowioe u 06pa3 Ku3Hk TAKHX JHI CBHIETENb-
CTBYIOT O TOM, YTO BOOGWE OHu CnOCOGHH CO6.1I0AaTH TPe6o-
BaH{A yroJIOBHOIO 3aKOHA M JHIUL B OTAENBHOM CaAyyae Gblau
BOB/IEYEHBEl B NPECTYMHOCTb, HE MPOABHB JOCTATOYHOH yCTOHYM-
BOCTH NpeJ COG/Ia3HOM MM AyDHBLIM BAHSHHEM, NPHUMEHEHHe K
HHM YCI0BHOTO OCYXI€HHs BUOJHE [enecoo6pa3no. OHoO gacT
MM [IAHC YKPeNuTb CBOI BO/IO, HECKOABKO VCHIMTH MOTHBHI,
YACPHKUBAIOWIHE HX OT COBEPIUEHHA HOBBIX MPECTYMICHUH, U He
Pa3pyLIAT TEX COLHUANBHHIX CBA3eil, KOTOPLIE ABAATHCH VI HHX
A0 COBEPUICHHS MEPBOro MPecTymieHns O60Aee uau | MeHee jefi-
CTBUT@/IBHON CAEPKKOH NPOTHB npecTynsHocTH.MB.onpenenenHbe
SMOXH [MepenoMa COUMATBLHLIX OTHOWEHHII KOJHIECTBO TaKMX
HEYCTOHYMBBIX BEChbMA BEMHKO M OHHM, KAK MPOAYKT HEKOTOPOil
HEYCTOHYHBOCTH CAMOTO CTPOS, 3aCAYMUBAIOT CHUCXQAMTENLHOIO
K cebe orHowenus. [lonHoe .OCBOGOMCAEHHE HX OT HaKazaHua,
HECOMHEHHO, CroCO6CTBOBANG OLl_3HAYHTEALHOMY YNAAKy B Ha-
CEACHUH CO3HAHHS 006s13aTeTBHOCTH TPEOGOBAHMA 3aKOHA, U YC/IOB-
HO€ OCyKIeHHE ABJAETCA, O0Mee YMECTHEIM.

Hanee B ocoGyfo rpyany GIeiyer BLIICAHTH ,3MOTHBHLIX
NPECTyNHUKOB WAH MNPECTYNHUKOBLMO CTPACTH, MpPECTyL/IeHHe
KOTOpHIX BhI3BaHQ addexraMu,rueBa, MeCTH, PEBHOCTH, 3/100H,
TOCKH, CThbia, CTPAXa ¥ T. 1. ﬂOCKOJIbe Tad WA HUHAS 3MOLIUA
HE HACTOJIBKO 'OBJaAEBACT YRJNOBEKOM, 4TOGBLI CYHTATL €ro He-
BMEHAEMEIM, a JHIUL BBIpaXKaerca B GoJee CHIBHOH CTemeH,,
YeM y HOPMAaJAbLHBIXWIIONEH, TAKHE JIOAM SABAAIOTCA OTBETCTBEH-
HbIMH fiépen 3axoHoM. OQHAKO, YaCTO OHM 3ACAYXKHBAIOT K ceGe
Gozee MAPKOTO OTHOLIEHHS, YEM MPECTYNHHKH, IeHCTBOBABLIME
€ XOMOAHBMgpdcueTOM, TaK Kak addexr moHmKaer BooOGIE
CMOCOGHOCTb CONPOTHB/ISIEMOCTH MOTHBAM, TOAKAIOUM HA COBEp-
WIEHHE TAKHX NEHCTBHIA, KOTOPHIE, M0 CMyTHOMY CO3HAHUIO CY6H*-
€KTa, Cnoco6CTBOBaiM OBl OUHIUEHHIQ €ro MCHXHKH OT 60/e3-
HEHHO nepexuBaeMoro addexra. B ocHoBe 60/IE3HEHHOr0 pa3-
BUTHA adpeKTa yacTo JIeKHT COUHANBHHIH KOH(IMKT, KOTODHIl,
ATUTE/BHO BO3JCHCTBYA HA [CHXHKY, MOMET JaXe MNPHBOIUTH
K ncuxuyeckoit dopme addexra, npH KOTOPOH BMEHAEMOCTH
CyG‘eKTa ABASETCA 3HAYMTENBHO OcaabnenHoit. Ecam cy6lexr
HE ABIAETCA COLHAJBbHO-ONACHHM, d OGO0Je3HEHHOE [POABICHHe
€ro SMOUHMHM ABHIOCH KaK OBl BHE3aMHOH U GHICTPO YracHys-
e  BCOBILIKOH, ~[PHYEM OH C€aM NPOABUA NPHU3HAKK pac-
KassHUA H NPUHAN MEphl K 3aIVIaeHHI0 MPHYMHEHHOrO HM
Bpeaa, TO M TaKHe CyO‘eKThl BMOJAHE NPUTOAHLL IS [PUMEHEHMS
K HHM YCJAOBHOrO OCyXAenus. B oTaenbHBIX Clyyasdx uemeco-
06pa3sHO KOMGHHHUPOBATH YCJOBHYIO OTCPOUKY HAKA3AHHS C W3-

T
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BeCTHHIM HAGmONeHHeM 3a CyG‘eKTOM B TEYEHHE HEKOTOPOro:
nepuona. Yrposa yCWAeHHOTO HAKAa3aHWA B CAy4ae NOBTOPEHHS
UDECTYNVICHHA Il HHX OKAXETCA CAEPXHUBAIOLHM CpeICTBOM
MPOTHB CAXIUKOM OBICTPOH SMOUMOHAILHOA MOAATIHBOCTH.

V. B cnemmanbayio KaTeropuio SNHU30JMYECKHX NpPecTyn-
HAKOB JO/DKHO BHIAENHTH TeX JIHL, NPECTYN/ICHHE KOTOPHIX OHLIO
BHI3BAHO KPAHHOCTBIO, HY:KIOH, THKEJBIM CTEUYCHHEM OOCTOs:-
TEABCTB, NYPHOIO CPeNOI0 MM KpaiHeid 3aBUCHMOCTBIO" OT ApPY-
rHX. B aTux cayyasx npeobrazaioiiee BIHAHNE HEGAATONPHATHBIX
COMHATBLHEIX (DAKTOPOB NPOABIAETC OCOGEHHO pesko. [Ipume-
HEHME K 3TOH rpynne YCTOBHOIO OCYXHIEHHS B €ro KOHTHHEH-
TaabHOH Qopme Mano nNOMOraerT TakuM JauuaM. Eean kpaiinas
HY’KJ1d WId AypHAA Cpejla TOJKAIOT 4enoBeKka Ha npe
TO OYeHb ciaGoe JAeHCTBHE MONET OKa3aTh Ha He

AHMO YAYYUINTE €ro noJoXeHue, Hu3
Cle1atb €ro MeHee agOCTYMHbIM Aypi

HEOOXONMMMBI 10 OTHOIICHHIO K HEMY Meph COUMAJABHOI
MOMOIIH H COUMANBLHOTO WPH coﬁneuﬂ.g,, 0 OTHO-

IIEHHIO K MPECTYNHUKAM TaKQM' JH  e[HHCTBEHHO I[eie-
coo6pasuoii aBaserca ta Gop: - o OCYy:KAeHUud,
CONPAXEHHOrO CNOMe \a130pOM, KOT 0-
pas BumpaGoTanacs PHKaHCKOM mpase.
STOT HAN30P AOMKEH HO : D | IPYXXECKOH NOoMOLH M
HEKOTOPOFO PYKOHONCTRA, HEOGXOAMMOFO 1A TOrO, YTOGH 1aTh
YeJOBEKY BO3MOXROCTH CTaThHa HOTH WIH H3MEHHTh 06CTaHOBKY
CBOeH KH3HM. 3anadeil noneddTeI-HAGMOAATENS 34eCh SBHTCH
OPaTLHOR BO3AEICTBHE HA MHLO, CKOMBLKO OCYIIeCT-
BJAEHHE [CONHANLHOrO MOHEYeHHs O HeM, NaTPOHHPOBaHHE. Y Ca0-
BUA m@zqm Ha:ﬁﬂﬁﬁ-"a TAKMX CJayuasx CBOJATCA IVIABHEIM

06pa3oM K MO6YKAGHWIO MULA YCTPAHHTH T NPHUUHEL, KOTOPHIC
BHI3BA/TM €E0 HEGJAFONpPHATHOE COLHANbHOE MOAOMEeHHe: nepe-
cTate OOINATBEA’ C NPECTYNHBIMA M MOPOUHKIMHM SJCMEHTAMH,
PeryaspHo 3aHATLCA TPYAOM, BO3AEPIKHBATHCA OT AJAKOro/H3Ma,
NMOATAYHBAIOUIErO €ro 3/10POBbE H AOCTATOK, NMEPEMEHHTHh MECTO-

JMbCTBO U T. A. Haxokaenue aas KaXZOro cayyas COOTBET-
CTBEHHBIX COIMANBHLIX MNPHYHH M 6Gopeba € HHMH nyreMm
COOTBETCTBEHHLIX MEp TPeOywoT yriy6GaeHHOro CONMaNbHOro 00-
CIeNOBaHHA W PaspelueHdss Kaxaoro cayyas. [loatomy cpoku
MCMBITAaHHSA, YCAOBHA €ro, OLEHKAa TOro, HACKOAbKO YCHEeIIHO
JHULO BHIMOJHAET YC/AOBAA HCMBITAHHA, NOiKHE OHTh MHIMBAAYA-
JH3HPOBAHEl, U 3aKOH MOXET HAMeYaTb JJIs 3TOr0 JMIWB CaMbie
obuire pamiy. OCyIECTBIEHHE NONEYHTENBHOTO HAA30PA JOMNKHO
6bITh OPYYaeMO COLMATBHBIM DaGOTHHKAM, HMEIOIHM Hajjie-
AULYI0 MOAIOTOBKY ¥ BBIPAGOTaBIUMM OCOGHIH MOAXOX K CIy-
4asM 3TOro pona. :

VL. ¥YcaoBHoe ocyxmenue aHrao - amepukaHckoi Gopmsl
NPAMEHHMO TAKKE K TeM MEePBHUHLIM MPeCTYNHHKAM, Y KOTOPHIX
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(IPECTYM/ICHHE OC/IO0XKHSETCA AHTHCOMMANBHLIM 06Pa30M KU3HH
4/ NOPOYHBIMH TPHBHYKAMHU: aJAKOTOJM3MOM, NPOCTHTYLHE !,
HHIUECHCTBOM, TYHeAACTBOM H T. A. M B atux cayuasx ognoi:
OTBJIRYEHHOH Yrpo3bl BO3MOXKHOCTBIO GO/Iee CTPOrOT0 HAKA3aHMUs
HEJOCTAaTOYHO, a HeOOXO0JUMO BBEeNeHHE JONOMHUTEJILHOrO HAA-
30pa, HOCALIErO XapaKTep HE TOAbKO COUMAIBHOH MOMOLLE, HO
U MOPANBHOTO BO3AEHCTBHA. 31eCh NONEYHTENb-HAGIIO-
AaTeab NOMKeH BO3LEACTBOBATH HA AYPHBIE MPHUBLIYKH U CKJIOH-
HOCTH JIMUQ, YIEPKUBATL €ro OT CO61a3HOB, 3AHATHCA B H3-
BECTHOH CTENeHH NEePeBOCIHHMTAHHEM JIMUA C LeAbI0 MOAHATHS B
HEM CO3HAHMA YENOBEYECKOrO NOCTOMHCTBA, 4YCCTH, COLMANBHBIX
obsi3anHOCTeH. N9 Me/IKHMX [PaBOHAPYIIMTENeH, KQTOPLIE HAUK-
HAIOT OOLIYHO C HApyuieHHs OYGAHYHOrO NOPAAKA WIH MEAKHX
KPaX, TAKOH HaJ30p CO3/AET CePhe3HbA INAHC HCAPABACHHS, U
Nepen TeM, KaK TIDHMEHHTh K HEM TIOPEMHQE, 3akmioYenue, obpe-
Kawulee ux, OhTh MOXET, B NOCTOAHHH BO3BPAT B TIOPbMY
B Oyayuiem, nenecoo6pasHo u cnpa‘gégﬁso chdn'ﬁégpa% BO3-
MOXHOCTb HCOpAaBJEHHsA HX HA CBOGOMEC NpH MOMOMIM MOmedm-
TEJIBHOTO HAA30pa. B aThx cayyaax BAYCAOBHMs OTCPOUKH Haka-
3dHUA MOTYT OBITH BHOCHME! TPEBOBAHMAONDEIENEHHOrO 06pa3a
JKH3HH, BHINOJIHEHUA ONpere/eHHbIX &aaaﬁkg noneyuTens-Hadmao-
AaTens, 3anper CaMOBONBLHOFO (OCTaBACHHS \IPEIIOMEHHOrO KM
TPyxa uT. A. B GopnOgle napasurapHEIMU 31€MEHTAMH, CKy4u-
BAOLAMACA B 601bWHX FOPONAX,\NONCYHTeNbHbIT HAN30D B Psile
Cly4aeB OKa3MWBART NeHCTBURENBHYIOMOMOLLb.

BbIIMBACTCA HAYaJO0 YCJAOBHOCTH

VIL. B ocobyio dopmy
HAKA3aHHA _NPHUMEHHTEbHO K, HECOBEPIIEHHOMETHHM
npapou@pymurensaM. Msl ocraBazeM B CTOPOHE TeX U3
HHX, Jefd O KOTOPHX  PACCMATPHBAIOTCA KOMHUCCHAMH O HeCo-

‘I%( B PACOOPSHKEHHH KOMHCCHI HMEeTCH
KO-NEJaroruyecKux Mep, NPUMeHsieMBIX 110
CHHI0 KOMHCCHH B COOTBETCTBHM C mOTped-
HOCTSIMH 0 cayyan. B naHHOM ciyyae Mbl HMEET B BHAY
MOJPOCTKOB OT 14 n0 18 zer, 3auacTyio nonagaomux B 06liue
CyNbl. ¥ HAC 3Ta rpynna ciaraertcid M3 TeX NOAPOCTKOB oT 14
a0 16 ner, KoTOpHE GHLIH MPH3HAHBI KOMHCCHAMH HENOIIaio-
IIMMHCST MePaM MEIUKO-NEeNArOrH4ecKOro BO3AEHCTBUA—OOLIYHO
PAHHHX DEUUIHBHCTOB MM COBEPIUMBUIMX ITPECTYMJ/ICHHUS, Xa-
PAKTEPH3YIOWMUXCA MOBOJbHO MPOYHO YKOPEHUBILUMHUCST AHTHCO-
UMANBHBIMH CK/IOHHOCTAMH M NPEACTABIAIOIIHX NOPOIO0 LOBOMBHO
3HAUUTENbHYI0 OOUIECTBEHHYIO OMACHOCTb, H M3 MOAPOCTKOB OT
16 10 18 zner, KOTOpHE MaXe 32 MEPBUYHBIE NPABOHAPYIICHUS
<cynaarca B obwux cynax. [lpaBonapymuteneii nepsoit rpynmel,
MOCKO/IbKY OT HHX OTKa3a/JaChb KOMHCCHS O HECOBepUIeHHOJeT-
HHX, OGBIYHO OXMMAET HAKa3aHHe auwendeM csobomul. [Ipn
KPaiHeil CKYMOCTH y HAC TPYMOBHIX JOMOB M TPYAOBRIX KOJIO-
HHH J1s COMEPKAHMA TAKMX MOAPOCTKOB, OHA HEPEeAKO noma-
JA0T B OOCTAHOBKY OOIIMX MECT 3aKMOYEeHUA M NPUTOM HA
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BeChMa KPaTKHE CPOKH, TaK Kak nmo CT. 18-a Haka3aHue UM mop-
JAEXHT COKPAWEHHIO HA MOJOBHHY M [IPHUTOM, NO Pas‘ACHEHUIO
NIPAKTHKH, YXKE MOCJe TOro, Kak CyJA NPUMET BO BHHMAHHE BCE
cuaryaomue o6cToaTenscrTBa. [IpH TakuxX yca0BHAX Heab3sl He:
ACNpoOOBATE B OTHOWIEHHH OTAENBHBIX JMI[ M3 YHCAA MX NpO-
BECTH HA4YaJ0 YCIOBHOCTH HAKA3aHHMsi (COBEPLIEHHHIE B MPOLL-
JIOM [1PaBOHAPYLIEHUSA, TOCKOJIBKY OHH PaCCMATPUBANUCh KOMHC-
CHSIMM, 4 HE Cy/IOM, HE MOTYT OBITb NPH3HAHBI MPENATCTBHEM K
tomy). OnHaxko, nMpoBefeHHe 3TOrO0 HAYana BO3MOXHO JHIB B
¢opme, BOCHONHAECMONH MOMEYHTENbHEIM Hax3opom. [Ipu stom B
YC/0BHsl OTCPOYKH HOPMa/JbHO JOJUKHBEI GHITH BK/IIOYAEMH Cre-
aylolke Tpe6oBaHHA:

a) MCMOMHEHHE BceX TPeGOBaHMH /Mua, OCYLECTBASIOWEro
HAaN30p HAJ HECOBEPIIEHHO/ETHHM, OOGYCJIOBJIEHHEIX HEOOXOaH-
MOCTBIO HaJ/IeXKalUero BHIMOJREHHS HAN30pa WAH MWCNPaBACHHS
MaJ10/IETHEr O;

6) BO3mepxaHue OT NMOPOYHHIX NPUBEIYEK, OGWIEHUs C Ayp-
HHIMM TOBAaDHMIIAMH, HeNOCelleHHe MECT W 3De/HIl, MOTyLIMX
OKa3aTb AYPHOE BJIHSIHHE Ha HECOBEPLIEHHOJETHEro;

B) HEOT/IyYKa B BeyepHue Hachl W3, A0Ma W/IH YIPEeKIEHHs,
e HaXONHUTCs MaJo/IeTHHH, 0€8 COOTBETEIBEHHOTO pa3peleHHs
CO CTOPOHHI CTapIIMX WAH BOCHWTATeAeH;

r) axKKypatHoe TMOCeIECH|
JeTHHH o6yyaercs B_yHeGHOM 3

1) 10GPOCOBEETHOE BRIMOMHEHHE 7
€CaH HeCOBepLIeHHOJETHHIT HaxoIWTest Ha pabore, H Hejomyie-
HHE OTKa3a OT PaGoTh 6e3 CORIacHs JMl@, MMEIOLUEro Haja3op
34 HECOBEPIEHHOJIETHHM; .

e) dariaxKenue BpPeja, NPHYHHEHHOTO NpPECTYIVIEHHEM, JHY-
HHIMH YCWIHMAMH HAH W3 €BOero 3apaboTrka.

B €nyyae nypHOro moBeneHHs HeCOBEPIIEHHONETHEro, He-
MCNO/IHEHMA MOCTABJEHHEIX €My YCAOBMH WM YYHHEHHsS HOBOTO
NPeCTYIVIeHHs, CyR, N0 3asBJEHHIO JHUA, UMEIOLIEr0 HAau30p,
MOXET NPHBECTH OTCPOYEHHOE HaKa3aHue B HCHOJHEHWE, WIN
M3MEHUTb YC/IO0BHA HCNBEITAHUA HA (oJiee CTPOrHe, WIH, HAKOHEL,
Ha3HAYHTh KAKYI0-1100 HHYIO Mepy HAaKA3aHHS WM COLMAaNbHON
3amuTsl. TakuMm 06pasoM yCAOBHOE OCYKAEHHE B OTHOIIEHHH
MaJsONIeTHHX OT/JAHYAeTCa OT o6ued QopMel, NPHMEHWMOH KO
B3pOC/LIM: a) 6oJblued netannsauueil ycaoBuil 1 GOAbIUMM 3a-
XBATOM MOBENEHUs] MOAPOCTKA, O) paCIUMPEHHEM YCMOTPEHUS
Cyla B CiAy4yae HEyNOBJIETBOPHTENBHOCTH MOBEAEHMS MOJPOCTKA:
Cyl, KPOME NMPHMEHEeHHs] OTCPOYEHHOr0 HAKA3aHHS, MOXET BHI0-
M3MEHATb YCIAOBMA HaA30pa WA CBOGOJAHO H36HpaTh APWYIO
mepy. B uyactHocTH B nensx 60pb6H C JAYPHHIM BAHSAHHEM Kpat-
KOCPOYHOTO JIMIIeHHS CBOOOMMI, ‘HE MOTYINEro B OTHOLIEHWH
MOAPOCTKOB, B OCOOEHHOCTH, OKa3aTh KaKOro-iubo BoOCHUTA-
TEABHOI0 WAH HCNPABHTENBHOTO B/JMAHHASA, JKeaaTeabHO MNpejo-
CTABUThb Cyay NPaso, NPH J1YPHOM NOBENEHWH YC/I0BHO-OCYKIAECH~
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HOTO HECOBEPLICHHOIETHErO, HA3HAYATHL JMIIEHHE CBOGOXH B
TPYZOBBIX 1IOMAX, HO He HA T€ KPATKHE CPOKH B HECKOJABKO HeNeb,
KOTOpHI€ yKa3aHbl B NePBOHAYANBHOM NPHrOBOPE, a YNIKHHATH
HX B TOH Mepe, KaKas OKaXercs HeoGXOoMHMOIL st TPYOOBOrO
TMEPEBOCIUTAHUS NOAPOCTKA (NPHMEPHO OT 'OXHOrO roxa). B
Yroa. Kon. umeercs cr. 56, ocraromascsa HuHe MepTBOH 6YKBOI,
KOTopasi raacur: ,B orHourenunu HECOBEPILIEHHONETHUX, HE 00-
HAaPYXHBUIHX JOCTATOYHOTO MCOPABACHUS K KOHIY OTOBITHA
MMM HA3HAYCHHOTO CYAOM CDOKA HaKa3aHus, pacnpenenuTens-
HHE KOMHCCHM MOTYT BXOJAWTb B HAPOAHMIH CyX IO MEecTy Ha-
XOXICHUs HCMPABHTENILHO-TPYI0BOTO yupeXICHUS, B KOTOpOM
HaXONUTCA HECOBEPUICHHONETHUH, C NPENCTABICHHEM O npozue-
HHN eMmy TpeCLIBAHHS B 03HAYEHHOM YUpeXAECHUH BrOpens o
HCNPaBJEHHA, HO Ha CPOK He CBHILUIE [OJOBHHEI NepPBOHAYANBLHO
ONPEAEICHHOr0 CyNOM CpOKa Hakasanus“. o OJNHOMOYHE, KO-
TOPOE MOMET OCYUICCTB/ATD HBIHE CYN B QFHOMIGHHM MOJPOCTKOB,
YHE HAXONFUKMXCA B HCIPABHTEAbHQOFPYNOBBIX YUpexaeHusx,
1eIeCO06PA3HO BPYYHTH emy B OTHOWICHWH NOAPOCTKOB, HAXO-
AVIIHXCS HA yCNOBHOM HCnbITanun. [lOAPOCTOK, YCAOBHO npu-
FOBOPEHHBI K [ByM-TPeM MEEANAM MHLICHHS CBOOOAH], OTYa-
CTH yXe npHOGIMBIIMACA K NCHXOIOrAY NPECTYNHOrO MHpa,
GONBIICI0 YACTBIO NPEANOYTET ,OTCHAETH HEOONbIIOA CPOK Ha-
Ka3aHud, YEM B TEYCHHE INIMTENLHOTO, MEePHOAA NONYHHSATHCS
10pO0 CTPOrUM NpaBWIaM\Hax30pa. 3uas, OIHAKO, YTO B CAy-
Yae €ro NypHOro HOBexeHHs\HAa CBOGOME, Cyn MOXET YIJMUHATD
CPOK €ro 3akMOYeind, OH NPUSAAYMAETCH Haj NPABHILHOCTHIO
T4KOr0 BHIGOpa. C\ Apyroil CTOpPOHH, CyA MOXeT ¢ GOoJAblIUM
MOCTOAHCTBOM, He CMYIUAACh OTAEALHBIMH HapyIIeHUIMH npa-
BHJ HaJ80pa, NpOBOJAMTL €r0 B JKW3Hb, CO3HABASl, YTO B €ro
PacrnopAXenus uMeercs KpanHss M€pa—IIOMEeILeHHe MOIPOCTKA
B TPYAQBOH ACM HA 60/1€e NIHTeNbHHI cpox. Bnpeabp 10 u3-
venesusi B, Yron. Konexce npasun 06 OTBeTCTBEHHOCTH noj-
POCTKOB, NpuMeHeRtie 3TOro KODDEKTHBA SIBHIOCH OB Leaeco-
o6pasubim 1),

Hro kacaercss Goace crapueit TPyNnbl HECOBEPIIEHHOJIETHHX
ot 16 1o 18 xet, mena o KoTOpBIX paccMaTpuBaioTCd B OOUMX
Cynax, X0t Obl uMHu ObIIO GhI COBEPUICHO MEPBHYHOE MpecTyn-
VICHUE W NIPATOM MAJZIOBAX(HOR 10 CBOMY XapakKTepy, TO Mo OT-
HOLICHHIO K HUM, B 33aBUCHMOCTH OT OCOGEHHOCTEH KaM(IOTO
C1ydds, MOTYT OHITH NPHMEHHMB Bce Te (OpMHI YC/0BHOIO
MPHMEHECHHA HAKA3AHHS, O KOTOPHX MBl TOBODHJIM BHILE. [Tpu
3TOM, OJHAKO, NO OOuleMy NPABUAY, MO OTHOUICHHIO K HUM
KC/IATE/ILHO HASHAYCHHE NOMEYHTENBHOIO HaA30pa. JToT HaJx30p
AO/DKEH HMETB MeIarorHyeCKU-TPYNOBOH YKJIOH ¥ CTABUTD CBOEE

') O enatennHON NOCTaHOBKE MPABHA 06 OTBETCTBEHHOCTH HecoBepuIeH-
AOIETHUX CM, MOIO paboty .BopnGa ¢ npecrynHOCTBIO B feTcKOM o foHOUIE-
cxom Bospacte. Mocksa, 1923 r. c1p. 234—251.
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3ajayeli MOMOYL MOAPOCTKY BCTYMHTh B TPYAOBYI0 JKH3HB M
NMOAHATE CBOH YMCTBEHHBIA M MOPANBHHNA yPOBEHbL pa3BHTHA.
[lpuMenenne ycnoOBHOCTH HAKA3AHUA K HAM HE NO/KHO OHITH
OrpaHHYHBAEMO TOJIBKO ClydYasMH nepsoit cymumoctd. Ho npu
MOBTOPHLIX NMPABOHAPYIEHUsIX G0/ee HeaecooOpasHo HazHayenue
erosTolt Qopwme, KOTOpad 6ul1a ykazaHa Aad MAAAMWeEHR rpymier
NOBTOPHBIX NPABOHAPYLINTRICH, MONAAAIOWMX B HAPOAHBLIA CYA.

[Mpn naniexauieil NOCTAHOBKE OTBETCTBEHHOCTH HeCOBep-
UTEHHOJIETHHX BCA CHCTEMd [MPHMEHAEMBIX K HHM MEp BI3I1ei-
CTBHA NO/MKHA OBITb MPOHMKHYTA HAYAAOM ycaoBHOCTH. Haka-
3dHHE JNOMKHO ABMITHCA KPAWHEH M UCKMIOYATENBHON MEepOii,
NPHMEHHMO /Wb B TeX CIyyasiX, KOrjaa MHble COoco0bi BO3-
ACHCTBUA OKAKYTCS WUCUCPNAHHBIMH HAK  HeAeHCTBHTENBHBIMA.
Briciueii 06A3aHHOCTBIO FOCYAaPCTBA 31eChb SABASETEH MPOLUATD,
a4 He Haxa3sbiBaThb. [lpumenenne xe wHakasaunsg AGMKHO OLITH
O0YCAOBICHO HHTEPeCAMM HCHPABACHHSA, \MANQALTHEIO M MPO-
HHKHYTO MeNarorHiecKUMH Hayamamu, afie onpene
MEXaHHYECKOr0 NO3MPOBaHHSA, HMEIQIl
CMyTHOE YyBCTBO BO3ME3MWSI. .

VIIL B paay ocobnix ¢ga
HOBUMCSI, HAKOHEI[, Ha Te
MPU3HAHBL [E1eCO0GPASHAI
YMCTBEHHO-1eeKTHBH
TeX JHl, NPecTymnH
601e3HEHHBIMA Y@

KaKue MOryT OHThb
NCHXONATHYECKHUX,
IHUKOB, CJOBOM,
'OPHX MOIIEPKABAIOTCA

1ePTa \ O KOHCTHUTyUMH. IrtH
JIHLA MOTYT GbITh NPU3HAHG ) HO BMEHSIEMBIMY, B C/y4ae
MPOSIBACHHON HMMH), COUMANBbHOH OMACHOCTH, HAMNPABAfEMbl B
CeuUanLHON It HUX NpeiHAa3HAYeHHBE  JeYCGHO-TPYAOBHIE
yupexxaenna. B taxux), caydaax juumieHue cBo60Xb B KayecTse
HAKA3AHUA HE NQMKHONOHITH K HUM mNpuUMeHsieMo. OJHAKO, B
" pane clyyaes weA€E006PA3HO, HANMPABAAA TAKHX JIMLL B JEYEOHHE
YUPeXIGHUS HA HEONPENeTeHHbId CPOK, COXPAHHTbL NAA HUX H
HEXOTOPYIOWYIPOSY HAKA3AHMS . MyTEM YCIOBHON OTCPOYKH €ro.
B npaktuxke 9acTo Ha61104al0TCA Cayuyaw, KOrAa JIHLIA COBep-
UIMBUINE TSDKKHUE NPECTYIVIEHHs U NMPEeACTABISIOUHE HECOMHEHHYIO
ONACHOCTh, NMPOBeAs ABA-TPH MECSiLa B NCHXHATPHUYECKOH Jieyes-
HHIR WM JPYrOM Je4e6HO-TPYNOBOM YUPEKICHHH, OCBOGOKIA-
I0TCA OTTYJA, KaK He OOHapyXusawuie GONe3HEHHBIX HAK/IOH-
HOCTEd H He HyXJaoumuecs B Je4eOHOM pexume. Brixons
OTTyAa OHM YYBCTBYIOT Ce0A CBOGOJHBIMH H JIETKO CKJOHHBI
COBepIIaTH HOBHE npectynaeHus. Ecau e no Beixoge u3
yupexnesns ouu GyayT cosuaBaTh Hax co6Oi yrposy Auib
YCIOBHO-OTCPOYCHHOTO HAKA3aHUA, TO 3TO MOCAYKHT A9 HHX
CHJBHBIM CTHMYJIOM JI/IS1 BO3AEPXKAHHA.

ITpu sTtoM, onmHako, B cCayyde COBEpLIEHHS HMH HOBOTO
NPECTYNeHUsA MMOCAE OCBOOOMACHHSI M3 J1edyeOHOrO 3aBeleHHs,
BPeMsl, OPOBENEHHOE HMH B 3TOM 3aBelCHHHM, NO/MKHO OHTH
3aYUTLIBAEMO B CPOK HAKA3aHHA, MOAIEKALIETO HCIOJHECHUIO.
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8 psie CryyaeB, npu HAZMYHOCTHM TAKOTO YCAOBHOIO OCYKIEHHS,
BO3MOKHO 1ake HE MOMEWATh TAKUX JHI[ B OCOBHIE YUPeaeHHsI
(4T0 BeCbMA BAXHO NPU OTCYTCTBUM TAKHX Y4PENICHHMI /M
HeNIOCTATKe HMX), a OTAABATb MX MOX NOMEYUTEIBHBIN Haju30p
0COO0ro THMNA HAM HA NOPYKH OAM3KHM K poxcrBenHukam. Ilpu
3TOM TONEYHTENBHBIA HAM30D B 3TUX CAyYaAx
AOMKEH HOCUTh BPAYE6HO-COUHANBHBN YKAOH,T. €.
CTdBUTL CBOCI0 MRJbI0 MOOYAUTH JNMIO K CHCTEMATHYECKOMY
ACUCHHIO H YCTPAHHTH T€ HEGJArONPRATHEIE COLUANbHBIE YCAOBHS,
KOTOPHI€ NKTAT H YCUIHBAIOT GOJE3HeHHHIE CKIOHHOCTH JUIA.
Ilocko.bKy 3TH JHIa BCe Ke ABAAIOTCA BMEHSMBMH, NepCcnexTHaa
BO3MOXKHOTO HAKA3AHMA 3aCTABUT MX NOAUMHATHCA NPABHIAM
TAaKOro Han3opa. Hro xe xacaercs ¢akruueckorof BLIOAHEHHS
HAKA3aHHA, TO €ro MpPH HEYCMNQIIHOCTH MCMLITAHHT MOXKHO [10-
CTABUTb B 3aBUCHMOCTb OT YCMOTDEHHs Cyna, KOTOpHit Oyner
PYKOBOIHMTECA NpPH 3TOM KaK CTENeHbIO BMEHSeMOCTH JHUA, TaK
# BO3MOHOCTBIO 3aMEHHTb HaKa3aHHEAPYroio 'Mepow Hanp.,
TIOMELICHHEM * TAKOTO JIMIA BHOBb BAi€ueGHOE yupeXmenHe 3a-
KPBITOTO THMA, HANDAB/ACHUEM €ro\ B CeIbCKO-XO3SHCTBEHHYIO
KO/IOHHIO H T. II.

Mer BunuM 43 Bcero BuiffieciasaHHOFO, uTO Mepa, OGHM4HO
HASKIBACMast  yC/IOBHBIM OCYIKACHHEM)) BKIIOUaeT B ceba menyio
ramMMy pasanuHelx GHopM YEHOBHOrO NpUMEHEHHS HAKA3AHHS,
KOTOPad Pa3HOO6Pa3ufiCA’B 3ABHCHMOCTH OT THOA MPeCTYNHHUKA,
€ KOTOPLIM MPUXOAUTCH MMETH Neno. TeuHo Taioke ,ACHLITaHHCY,
HA3HA4aeMOe MPH . YCAOBHOM \IDHMEHCHHH HAKA3AHUA, BEChMA
PasHoo6pasHo. Jm.';g_b JIs HEKOTOPHIX SMU30JHYECKUX NPECTyI-
HUKOB OHOGMENECc000pa3Ho B MPOCTOH (GOpPME MOTHBALUMHOHHOTO
so3zeicIBus. Jlas fa/IbHBIX  Ipynn  TpeGyercss KOMOMHAIMA
3TOr0 [BO3NEHCTBHSL, C' WOMEUHTENBLHEIM HAA30POM, KOTOPBIN
MOJKET %IMETE: Pa3fMHyHLIE YK/IOHH: NPOCTOr0 HAGMIONEHHA 3a
HUMH, COMMaIbHbI/ (COLMANbHAS TIOMOLIL M CONUATBHOR npHucno-
co0neHHe), IMOPaABHO-BOCTHTATENLHEH, NefarorHyecKui, Bpa-
4e6HO-CcolHua I 1 T. . Bo Bcex cayyasx BHGOP Kax (opMbl
YCIOBHOTO MPHUMEHEHHsI HAKA3aHHUS, TAK H YKIOHA MOMeYHTEeNb-
HOrO Hajn30opa OMpexeNsieTCs COUMANbHLIMH W WHAMBHUIYATLHBIMH
OCOGeHHOCTAMH npecTynHuka. OTCIONA CACAyeT ONHUH M3 Ba-
HEALIHX BHBOAOB HAIlIEro MCCNeI0BAHUY: ycnoBHAa hpopma
IPDHMEHCHHA HAKAa3aHUA TOJABKO TOFZa MONXET
IPHBECTH K yCHEWHHIM PE3ynAbTaTaM, €CAH CyI,
TPpd pPpacCMOTPEHHH J€/1a O TaHHOM OOGBHHAEMOM,
6yneT Hamaexalue MHPOPMHPOBAH O COMANBHOI
A -HAHIHBUAYaNbHOH XaPaKTEPUCTHKE HLAaHHOFO
T1uA. Bo BCeX HOBHIX 3aKOHAX U 3aKOHONATEIBHBIX MPOEKTax
05 yCIOBHOM OCYNCIEHHH CyAy PEKOMEHAyeTcs NMpH HA3HAYCHHK
YCNOBHOH OTCPOYKM HAKA3aHUA MNPHUHATH BO BHUMAHHE 06pa3
PKH3HM H NPOUIIOE OGBHHAEMOrO, MOTHBH, TOJAKHYBUIME €ro Ha
fIPECTYN/ICHAE, y4eCTb COUHANbHYIO OMACHOCTH JHUA M T. K.
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(cp. y Hac c1. 24 u 36 Yron. Koxa.). Ho npu uccaemosanuu
Jena B TeX paMKax, B KOTOPHX OOGBIYHO NpOTeKaeT cyneGHoe
CAeNCTBUE, CYX NMOYTH BCerga JWUIEH BO3MOXHOCTH B JOCTATOY-
HO# CTEMeHM BHIACHUTh 3TH IMPEANOCHUIKM M MONQXKHTh HX B
ocHOBanue cBoero npuroBopa. OH PYKOBOAMTCA OOWIMM Bre-
4yaTJeHHeM, CAyJaiiHEIMH XapaKTePUCTHKAMH CBHIAETeNeH, 3aaBie-
HUAMM C€aMOro OOGBMHAEMOro, KOTOPHE B psje CIy4aeB MOryT
6LITb BecbMa HeJxocTtopepHHMM. Toabko Torma, ecau Gyner
HalvIexaue OpPraHuaoBaHOo COLMANbLHOE O0O6CIeI0BAHHE MpPecTyn-
HUKa MM OOBHHAEMOro 4Yepe3 MOCPEACTBO OCOOHX COUHAJBHHIX
obcnenorateneit, COCTOAIMX NPU CYIE€ HWIH TIPH KaKOM-IHGO
0C060 CO37aHHOM JUIsl 3TOW L@MH YYPEeXJIEHHH, MOXHO Oyner
C ‘HaJJIeXallleid CTENEeHbl0 YBEPEHHOCTH M HaJexlbl Ha yChnex
HA3HAYaTh TY HJIM HHYIO onmpengneHnyio ¢GopMy YCAOBHOrO Ha-
KA33aHHSI WIH MOMeYUTeNBHOro Haja3opa. OnuT KOMHCCHHA MO
AeNaM O HeCOBEPLIEHHOJETHHX [OKAa3LBaeT, Hre o6ChenoBaHue,
MPOM3BOAMMOE MO KAXAOMY Aeny 06caeM0BaTeneM-BOCHuTaTeNeM,
MIPaeT MOYTH PEIlalollyl0 poab B BHIOOpE KOMMCCHEH TOM WaH
HHOM MEpHl MEeAMKO-NEeNaroru4yeckoro Bosneiicteuss. OHO naer B
pacnopsixenyie KOMHCCHH OO‘eKTHBHBLIM M He3aMeHHMHIH Marte-
puan 1 NCHXOJOrMYECKOH M COUHANbHOR XapDaKTePUCTHKH KaxK-
aoro cayyas. Ilosromy cregyer pexomeuncma'rb U B Jeaax o
B3POC/IBIX OGBHHSEMBIX B TeX Cayuasix, KOrid Cyj ewe 1o pac-
CMOTpPEHHUA JIesia B cyn“eéuom ‘3acenaHdy WIH, B KpaiHeM ciyuae,
NpH TAKOM pPacCMOTPeHHH HAHIET JaHHBEC 115 60Jee CHHCXOIH-
TEJBHOI0 OTHOIIGHHMA K OGBHHaeMOMY, YTOOK OH MOpyYyaa Oj-
HOMY M3 COLHAaJbHBIX OGC/IeN0BaTe/ed COOpaHHe HeOGXOAMMBIX
JANsl Cyla<CBEeNEHHH, OTHOCAIMXCA K HHAHBUAYANLHOM K COIHaNb-
HOH Xapakrepuctuke naua. Mmes ee mpea co6oio, Cya CMOXeTr
BCECTOPOHHE OOCYZMTH Henecoo6pa3sHOCTh KAaK YCAOBHOTO Ha-
3HAYEHHSi HakasaHud BOOOLE, Tak U (HOpPMy ero B YACTHOCTH.
[1pn npoBemeHHH 3TOH MEPH OCYUIECTBHTCH M TOT COUMANbHHIH
NOJXOH K YFOJOBHOMY NPaBOCYIHIO, KOTOPHIH MHUKTYETCA MpPHH-
LMNaMd YroJIOBHOH MOJMTHKH, 3a/I0XKEHHLIMU B OCHOBaHHE YToa.
Koznexca, 1 HOBEAIIMMH TeUEHUAMH B 06JaCTH KPHMHHOJIOTHH.

JanpReAmny noxenaHueM, HeOOXONMMEIM B LEJASIX JydIlei
HHIUBUAYAIU3alUY B Iese BEpaGOTKH YCA0BUH HA30DA, ABJISIETCS
YCTPOHCTBO NPy OTAENBHEIX CyAEOHBIX OKPYraxX ICHXONaTHYECKNX
1a00paTopHii ¥ KJIHHUK, KOTOPHIE MOIMIH OBl 1O MOPYYEeHHIo Cyaa
MPOXU3BOJUTEL MCHXOJOTHYECKOE M NCHXONaTHUECKOe MCC/Ie/n0Ba-
HHE JIMYHOCTH B TEX CAyyasix, KOFAa HEe CTOJAbKO COLHaJbHBEIE
NPUYHUHBE], CKOIBKO WHJIMBUIYAJbHHIE aHOMAJHH SBHINCH (PaKTO-
pOM, BEI3BABIIMM MPECTymIeHue ).

TakoBH OCHOBHHIE Haua/na, HA KOTOPHX AO/MKHO GHTbL NMO-
CTPOEHO YCJOBHOE OCYXXIEHHE C TOYKH 3peHHst TpeGOBaHUHA yro-

') Cm. Mmoo pabory ,O poau ncuxonatHueckux aaGopatoprit B nede
Goprbbi ¢ npecrynHocTeio®, [llpaso u Nusns“ 1923 r. k., 2—10,
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JIOBHOH noautHku. Ham npencrour TENepb ONPEAeNHTE CBOE
OTHOLUCHHE K HanboJee CMOPHOMY B 3TOH 06/acTH BOMpocy o
IPDHAUYECKONH NMDPHUPOLE 3TOTO UHCTHTYTAa.

B BecbMma 3naunrensnoit JAUTEPATYPe, MOCBALIEHHOH YCA0B-
HOMY OCYXXJI€HUIO, GOPIOTCA MeXAy CO60I0 ABa B3risia. Onuu
M3 HHX yCMATDHBAaeT B YC/IOBHOM OCYXIEHMH OCOGLII BHA Ha-
KA3aHHsA; JPYrOH XAaPAKTEPH3YET STy MePy, KaK YCAOBHO mora-
CHTEILHYIO OTCPOYKY HAKA3AHHsl, T. €. KAK HHCTHTYT CKOpee npo-
HeCCyanpHOTO xapakrtepa. O6e TOYKH 3peHHs HALWIM cebe oTpa-
HEHHE H B HAaWeH Jantepatype !). Sl He OCTAHABAHBAIOCH HA MO-
NBITKAX BHACTH B yC/I0BHOM OCYXACHHH 0COGyI0 (opmy nomu-
JMIOBAHUA WM NaX€ BHI POCYAAPCTBEHHOTO BO3HATPAXKIEHHA 32
Xopouee nobeaenne .(Teopus DTKepa), TAK KaK 3T 06ICHEeHMs )
COBEPLICHHO HE BCTPETH/H B JIMTEPaType COYYBCTBHS. Peurenue
BOMPOCa 0 IOPHAHYECKOH NPHPOLE YCIOBHOIO OCYXAECHHS HMEeT
AANEKO HE TONBKO OTB/JEYEHHO-TEOPETHYECKOBNSHAYCHNE, OT HEro
3aBHCAT T€ TPEGOBAHHSA, KaKHE MBI JO/LKHB NDEqIBAATS K 3TOMY
MHCTATYTY M yCTDAHEHHE MHOTHX OWIHOOUHEIX MI0JI0XEHHH, TOPOo
PAaCnpoCTPAHEHHEIX B 3aKOHONATENBCTBAX H NpPAKTHKE.

Barnan na ycnoBHoe oefxienwe, xak Ha 0COGLII Bum
HAKa3aHHs, OCHOBHIBAGTCS, DAABHEIM OGPASOM, HA TOM, YTO 5Ta
MEPa NPUIHHAET HM3BECTHO® CrPamdlHe OCYXICHHOMY. 31ech
BHHOBHEIA HE OCBOGOXJI@eTCsl BOBCE OT)HAKA3AHUA, OH noxsep-
FaeTCsl JIMIIL OCOGOMY MCHXOMOrHYECKOMY HAKA3AHHMIO, ,HCIIbi-
TAHHIO®, KOTODOE MaUT B CeGe HBBECTHHI 51eMeHT CTpagaHust
B BHIE My4HTEABHOH NEPCHEKTHBE BO3MOKHOCTH NPHBENCHUA
Hakasamusa B ucnoaxenue. (,Mamoxnos meu“). Ecau ycaosaoe
OCyHACHHE CONPOBOMIACTCS BOSNOKEHHEM HA JIHLO ONpENe/IeH-
HBEIX OGHABAHHOCTEH WA NOXYHHEHHEM ero NPaBHIaM [ONeYH-
TEABHOrO HAA30pa, TO MBI HAGII01aeM M U3BECTHOE »BO31eicTBHE“
Ha HEr0, CO CTOPOHBI MOAYHHEHHHX CyJy OpPFraHOB. YCJAOBHOE
OCYXKNCHHE, KaK M Jpyrue HaKa3auus, HMeeT CBOel 3amaueii
HCIIPAB/ICHHE, KOTOPOE NPH3HAETCA HACTYNHBIUMM B TeX CAydasx,
KOrZa OCyXCICHHEIA B TEYEHHE OINpEAENEHHOTO CPOKAa He COBep-
WK/l HOBEIX NMPECTYMMIHHHA UM Bea ceGsi x0pomo.

OJiHaKo, 3TH JOBOAH B MOMB3Yy TAKOLO B3LMIANA B 3HAYH-
TEJBHOM Mepe TePAIOT CBOIO CHJIY NP KPHTHYECKOM HX pac-
CMOTPEHHH. MOXHO MM B ,TICHXHYECKHX CTPafAHHUAX YCJIOBHO-
OCYXMICHHOTO 1O MOBOMY BO3MOXHOCTH NPHMEHEHHSI K Hemy
HAKA3AHHA yCMATPUBATh NPHCYLMA KaMIOMy HaKa3aHMIO CTpa-

1) Coonxa u KPHTHKA MHEHHH OTHOCHTEIbHO IOPUAHYECKON NPUPOIKI YCI0R-
HOro ocyxaenaud ciaesaua H. Tumaine g b . Y(_:.rlomloc ocyxaenue, 1914 r.
crp. 243—298. B uawel auteparype Bacnam Ha YCIOBHOE OCYKAeHHE, KAK Ha
BHIL HaKasanws, BbICKasbiBaaca A. A, [TuonTkoBckuM, C K. [orene M,
.B. Mpxesaasnc KaM, A, Py6nuoBCcKkuM Boaslunicrso ke Py CCKHX
KPUMHHATHCTOB, CAefys B3rasly, BhickaszanHomy M. §I. Polunmukum (Kype
yronosH. npouecca, T. [I. 1910 r.), npusnasasn B Hem auuIL dopMy yronosHo-
NOracHTenbHol otcpoukn Hakasawna (H. [l Cepreesckul, A. A W m -
A1eHKo, N. M. Torpomos, H. C. TuMmawen u ap.)-
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narenbubiit 3nement? Eme e Tak AaBHO Pl KPHUMHHATMCTOB,
paccMaTpHBasi OCHOBAHHS HEIIPUMEHEHNS HAKa3aHHA 110 AaBHOCTH,
NBITA/ICS 060CHOBATL TOraCHTENBHYIO CH/IY NABHOCTH TEM, 4YTO
NPECTYNHHUK, MOAT0e BPEMH YK/IOHSABLIMACA OT HCMOJHEHHS HAKA-
3aHudA, NPOBOJMA pPAA OECCOHHBLIX HOYEH MW MCNBITAT HEMano
CTPajaHuH, T. €. (AKTHYECKH Yie KaK Obl MOHEC 3aCAYMEHHOE
UM HaKasanue, TaK YTO MPUMEHEHME K HEMy HAKa3aHWs Mo npo-
TEHEHHH OMPEIENCHHOrO Cpoka Om0 6bl KaK Obl BTOPHIM HaKa-
3aHMeM 3a BHHY. OTa Teopusa 6bLId NPUAYMAHA AAS YCIOKOSHHA
TE€X TOCHOJACTBOBABIUMX B HAYKE W JXKHM3HM BO33PEHHH, KOTODHIE
TpeGoBaJy, 4TOOH BHHOBHHIA [OHEC W3BECTHOe BO3Me3que 3a
COBEpUIEHHOE MM MpeCcTynjJeHH#e. B uacTosiuee BpeMs enBa au
KTO-1H60 OYZAET OCHOBHIBATL HENPHMEHeHHe HAKa3akus Mo JaB-
HOCTH HA COOOpaXceHHsAX SToro pojaa. OHM HeyORHUTEAbHH W
NPH3PAYHBI: OCYM(ICHHBIA MOT NPOXHUTH B GOraTCTBE\ M JIOBO/b-
CTBE 3TH IOJAH K HU Pa3y HE BCHOMHUTE) OV @M Haj HUM
»BO3ME3MHY, M TEM HE MeHee, eC1u MpOoTeK M STHHI CpOK,
TO B CHAy HeuenecooOGpasHoedn HakazaHue K HEMy He
Oyaer npumeneHo. Towno Takke NpH yC/I0BHOM OCYKIEHHH
CyA OCBOGOXIAeT /MO OT _HAKA3aHWSL MO HCTEYEHHH CpoKa
»MCIBITAHUA, COBEPIUEHHO M€ HHTepeCYsicb BOIPOCOM, mnepe-
JKMBAN JIA OCY:KIEHHHIH B 3T0/Bpema In&mﬂecxne CTpajaHua
OT BHCALUCH HAL HAM YFPO3HL\ WA HeT. DTa TeopUs CTpajaTenb-
HOrO XapaxKTepa yCAOBHOFO OC OKICHHS CHTPaZa B MPOLLIOM
CBOIO PO/b, KOrmafHYXHO GBIIO CKIOHATL B NOTL3Y 3TOH Mephl
CTOPOHHHKOB KMAACCHYECKOro ‘HanpaBaeHus, TPeGOBABLIUX BO3-
Me3IHd 332 KOKAYE, BuHy: OHa, 0C1a6aANa BO3MOXHOE € HX
CTOPOHB AIPOTHBOACHETBIE. HTEPECHO OTMETHTh; YTO HMEHHO
B TaKOif OKpacke ycI0BHOE OCyXJCHHE MNPOBOAUJIOCH y HAC B
I'oc. Jlyme u Toc. LoseTe, rae 06a MOKAAMUHKA BHICKA3LIBAAH
B3I/ HA YC/IOBHO@ OCY)KIEHMe, KaK Ha Hakazauue 1)

Ho, moxer GHITb, HA YCTOBHOE OCYKAEHHE CAeIyeT CMOT-
PeTh KaK HaAnTaKOM BUJ HAKA3aHUSA, KOTOPHI NpECHefyeT uenb
HE BO3Me3[ud, a HCnpasiaeHus npecrynuuka? OTpuumath TO 06-
CTOATENBLCTBO, YTO 5Ta MEPAa MOXET CIOCOOCTBOBATH BO3JIEpia-
HHIO JIHIIa OT COBEPUIEHHA HOBBLIX MPECTYMJAEHHH, HEBO3MOXHO.
Ho saBnsercs nm oHa BHIOM HCOPABHTENLHOrO HAKA3aHHA?
[Ipexcae Bcero B NPOTHBOPEUHMH € 3THM B3IVIAZAOM HAXOUSATCH
caMble NPeanoChIKH YCAOBHOrO ocykiaenus. OHO NpuMeHseTcs
K SMHU30AUYECKHM, CHy4YaiiHBIM NPECTYNHHKAM, Y KOTOPHIX Mpe-
CTyN/iIeHHE HE BHITEKAeT W3 MPeCTYNHHIX CKJAOHHOCTEH M KOTOpHE
B 3HAYATENBHOM OONBIUMHCTBE C/y4yaeB HE HYKHAIOTCA B ,HC-
npasaeHun“. JIueT, BBOAA CBOIO MOAYYHBUIYIO HIMPOKOE MMPU3HA-
HHE M HaweIuyio CBO€ OTpaxeHue B Hauwem Yroa Koxexce
(ct. 8) Teopuio uenel HaxasaHus, AN CAYYAHHBIX MPECTYNHHKOB
r

1) Cren. omu. Foc. Oymsr [II ceccust crp. 684 m Toc. Cosera V ceccus
crp. 1240,
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yKa3plBaa Ha ek YCTPAIUCHMS, HCMPABJACHHE JKe CUMTaN MpHU-
MEHHMBIM TOJBKO K MPECTYNHHKAM NPHBBEIYHEIM, elle M0Ana-
upMcs ucnpasaenuro. EaBa au npuxoaurcs aymatbh oG HCnpas-
JEHAY YeJIOBEKa, COBEPIUMBIIErQ MPECTYIVIEHHE MPH KpaiiHe Td-
JENIOM CTRYEHHM OCCTOSITeNLCTB €F0 XH3HH, HIAH M0 HYXK/IE U T. A.
[TepcriexTBa 1BOHHOrO HaKa3aHUA B Clyyae MOBTOPEHMA [pe-
cTyneHusa 6o0nee 64au3ka K uiee yCTpalleHHs, YeM HCHPAaBAEHHS.
Ho ecau B3siTb yCNOBHOE OCY)XICHHE, COSAHHEHHOE C MOMEeYH-
TEAbHBLIM HAaJ30POM, TO Pa3B& MNPH OCYLIECTB/IEHHH I3TOrQ +Mo-
C/AEJHEr0 HE MPOBOAATCA MEpHl, HANPABJIEHHEIE K MCMPABICHHIO
JIMLA: YAyulI€HHE ero ApHBBIYEK, 60pb0a C AYPHBIMH CKJIOHHO-
CTAMM, YAEPXAHHE OT NAYPHBIX BAHAHMIA M T. 1. ITQ—daKT He-
ocnopuMuiii. OaHaKo, ¥ Mexaror, BOCNHUTHIBAIOIMH HecoBepuieH-
HOJIETHEr0, BHYIIAIOWKA €My XOPOLIHE NPUBBIYKH HT. 1., TAKKE
34HHMARTCA HCNPABJCHHEM, BCE XK€ MBI HE H430BEM JIGATeNbHOCTH
€ro HAKA3aHHUEM, JAXe HAKa3aHueM HCﬂpaBﬁTe_ﬂbﬁH&, Ocoben-
HOCTBIO BCAKOrO, B TOM YHCJE MCUOPABUFENbHOrO, HAKA3aHUA AB-
JAeTCA TO, YTO HCMPABUTENLHOE BOJACHCTBUE HOCHT| Wi HHY-
AHTeAbHB A Xapakrep. [Ipy nomeddTensHOM HAA30pE e OHO
BeIpaxkaerca B Qopme npy}xec@" WM €OLMANBHOH MOMOLILH, OHO
OGYC/IOBAHBACTCA FOTOBHOCTHE) U4 NPHHATH €ro, MOAYHHATECS
emy. [lonuunenue 3T0 B npUHuufie NO6POROILHO M JMIUL KOC-
BEHHO YUMTBIBACTCA BO3MOXHQCTL [PH WEBLINO/IHEHHH COBETOB—
NOJBEPrHYTHCA HCHOAHEHUEQ OTCPOUCHHOrO HaKasanuda. Ecau npu
YCJAOBHOM JOCPOYHOM OCBO [SHWIL IO CTaBUTCA MO H3BECT-
HBIA HAaN30p C BO3MOXHOCTHIQHBO3BPAILEHHA B MECTO 3aK/IIOue-
HHA B CIAy4ae HeYAQBJIETBOPHTEALHOrO MOBEJCHHA, TO HE/b3s
nyMmath, 450 34ECh JHIIB MeHAeTCA Gopma OTOLIBAEMOr0 HM HaKa-
sanpq. [douemy sxe TOFAA, KaKk MPH YCJAOBHOM OCYMJIEHHH, Tak
JCI0BHOM O@BOOOMMAEHHH, BPEMsS YCIELIHO MPOBEACHHO
Ha CBOOQIE, HE 3aCHMTHIBACTCA B CPOK MPHBOZMMOrO B HCIIOJIHE-
HHE HaKasaHus auulenueM cBoGoxel? He GyaeM /M4 MBI HMEThb

QUHOr0 OTOLITHA YACTH HAKa3aHM, IIPH YEM 3TO
yaABoeHHe GYAET TeM OLyTUTENbHER, YeM GOJbLIKHA CPOK YCAOBHO
OCyx(IeHHbIH Bea cebsi Xopowo Ha cBoGone?

YcnoBHOE OCY:XIEHHE 4acTO TauT B ceGe MOMEHT HCnpas-
JICHHSA, HO 3TO HCUPABJAEHHE OCYINECTBJASTCS HEe MNPHHYAUTeNb-
HbIM OyTeM, He MNyTeM HAKa3aHH#A, a MPOOYMIEHHEM B CaMOM
JMUE CTPEMJIECHHS HCIPABUTBCA W BO3NEPXKATHCA OT COBEPLICHUS
HOBEIX npectynaenuid. CyaeGHoe npemocrepexeHue, cyaedHoe
NOPYYHTRILCTBO, O KOTOPEIX Mbl TOBOPW/IM BEILE, TaKMXe Ha-
npaBneHsl K STOM LEaH, HO OHH HE SBISIOTCA HaKasaHueMm, a
SABAAKTCA AWWL (popMamMu MPOGYKASHUS W YCHJIEHHS Y JuLa
OTBETCTBEHHOCTH Nepej 3aKOHOM. DTO—MEphl NpeaynpeanTelb-
HOTO BO3JEHCTBHA, CMEUHAALHOTO BO3LEHCTBHS CyJda HAa rpam-
JaH, 4 He MepL HaKasaHus.

B cayuae ycneiiHOro moBemeHust MpPH “yCJAOBHOM OCYH(Ie-
HMM HAKA3aHHE NPU3HACTCA HE OTOBITHIM, a MOTraleHHLIM: OHO
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HE NMPUBOXHUTCI B MCMOJNHEHHE, TAK KAK JULO NMPOABUJIO H3BECT-
HYI0 CTOHKOCTb B COGMIONEHUH 3aKOHA. Ecau HEKOTOPBIE * 3aK0-
HONATENLCTBA YKA3HBAIOT, YTO HAKA3AHME B TAKUX CAyYasax ,mo-
4HTARTCA OTOBITEHIM“, TO 8TO €CTb JIHIIL CO3HATENBHAS dukius,
BBOHMAs NOPO0 B Heaax Oosee ymoGHOrO ompexeneHus pe-
1HIMBA.

Msr npuxoaum, takum 06pasom, k BHIBOIY, 4TO YCJIOBHOE
OCyHCICHME 10 CBOGH NMPHPONE He MOKET OHTb NPH3HAHO Ha-
xa3auneMm. Kak ke xapaxrepu3oBarb ero nnaye? Onpexenenue
YC/IOBHOrO oOCyx/ieHusd (B €BPOMEHACKO-KOHTHHEHTAABHOH ero
hopme), KaK YCA0BHO-MOTACHTENBHOI OTCPOYKH HAKA3aHUA, Npen-
J1araeMoe DANOM HAWMX KPHUMHHAJHCTOB, 6e3yKOpPH3HEHHO C
(hopMaNbHO-IOPHAMYECKON TOUYKK 3penud. Ho ouo He naer Ham
OCBELICHUA YrONOBHO-NONHTHYECKOH NPHPOXH 3TOH Meper. STo—
npoueccyanbHas Gopma, B KOTOPYIO HE BAQMEHO HAN/IeKAILEro
comepxanua 1). '

B npensiayuiem usnosmkenuu mui BHIIBUHY/IK O6IMHI 1puH-
IHIT, HAMEYAIOUMACA B HOBeHmeM YFONOBHOM npaBe, NPUHITUI
YCIOBHOCTH Hakasanus. 1o mepe TOTO, Kak B BOIMIPOCE O HaKa-
3dHHH CTaHOBATCH HA TOYKY 3pPEHHs H@/1ecoo6pa3HoOCTH, B yro-
JIOBHO€ NpaBO BBOAHTCA P Mep, PACCUUTHIBAIOUIMX JOCTHYL
NPEnyNpPEKAEHHAS NPECTYNHOCTH(MHEIMH NYTAMU, HEXKeAd Haka-
3dHHEM, B CaMO€ NDHMEHEHWEe HaKas3anMs, KaK CPeNCTBa TACOCT-
HOro W JUIs JINYHOCTH, W W/Is TOCYynapCeTBa, BCe Gosee H 6Gonee
HAUMHACT O0YC/I0BANBATHCA \HENCHEIBUTCILHOCTLIO HAH HELOCTa-
TOYHOCTBIO NPDYFUX Mep NpeAYNpe:xNEHHs MPeCcTynHOCTH. B Hayke
yiKe Co3/azack O0fiblIasi rpyMia Mep, HA3HIBAEMBIX MepaMH Cco-
‘ LIMa/IbHOHSAMATH, KOTOPast I[POTHBONOCTABIAETCS HAKA3AHMIO
H B PAlE ClydacB BLITECHACT NpuMeHenue ero. Ha pany c aroir
TPyNnoH HbIHE BIIQAHE YMECTHO BHABHHYTH W Apyryio rpymnmy,
KOTOPYIO MLl Ha3Baau 6Bl UMeHeM MEPp MHAHBHAYAJABHOTFO
npenympexnednsa. K uum oTHocarcs: cymeGHoe npexno-
CTEPEHCHNE,), CYMEOHOR NOPYYUTENBCTBO, HA3HAYACMBIH cynom
NOMEYHTeNLHEN HAa30D, HAKOHEL, YCAOBHOR ocyxienne. 3anaueit
STHX MED AB/SIETCS MOMBITKA, HEe HA3HAYAsi HAKA3AHHS, NOCTHI-
HYTb TNDPEKPALICHHA TOBTOPHOH MNPECTYNHOH eATeJBHOCTH €O
CTOPOHLI ONPENENCHHOrO JIUUA MOCPENCTBOM YCH/ICHHS CO3HAHUS
MM OTBETCTBCHHOCTH NEPEJ| 3aKOHOM, OKA3aHHS eMY COLMaNbHOM

') YCA0BHO-NOTACHTEALHAS OTCPOUKA HAKAIAHHA MONET HMETS MecTo He
TOIBKO EDH yCIOBHOM OCYAeHHA. B reuenie nenasmeii esponefickoft BoiiHnr &
B OTACABHKIX CTPAHAX H3/ABAAHCh YCAOBHbIE AKTHI AMHHCTHH, KOTOpHIG OTCPOuH-
BATH HCNOMHCHAC HAKA3AHHA JNUAM, MOXKENABIIAM BCTYNHT B PAsl apMun, ¢
TMEPCNeKTHBOM NOTAlIeHns HAKA3AHHUA B cAyyae GOEBHIX Jacayr. 3jgech Takke
YCIOBHO-MOTACHTEILHAA OTCPOYKA, KOTOPYIO, OMHAKO, Mbi He HAZ0BEM YCAOBHBIM
ocyxnenieM. Eciu no xeay c-p’oB BhiecemHsift TIPHTOBOP IVIACHT, YTO HAKA3A-
HHE PACCTPENOM N1 OCY’UICHHBIX—OTKIANKBACTC NPH YCAOBHHA HECOBEepILeHH:
naprueli 8 faabHeillieM TEPPOPHCTHYECKHX AKTOB, TO Mbl uMeeM YCI0BHO-TIOTA-
CHTEIBAYIO OTCPOUKY HAKAJAHHS, OTAMYHYIO, OAHAKO, OT TOFO, 4TO NPHHATO Ha-
3RIBATh Y CJAOBHBIM OCYHKACHHEM.

T ———
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fIOMOILH, YKPEMJIeHHA €ro BOJM MOCPEACTBOM €ro COIHATLHOrQ
npUCnocodieHud. 31ech TaKKe MPHMEHEHHEe HAKA3AHHA SIBASeTCS
o6ycaoBneHHbM. OHO CTABUTCH B 3aBHCHMOCTB OT BO3MOMCHOCTH
YCMEeUIHO PAaCCYMTHIBATL HA BO3JAepXaHHe JIMUA OT JajabHeimux
MPECTYIVIEHHA MyTeM Mep WHIAUBHAYATLHOTO BO3ACHCTBHA H HH-
IUBHMIYaJIbHOH MOMOLIHM, HOCALIMX YHACTO NPERYNpPeHTeNbHEI,
HO HE KapaTe/bHbil xaparep. Mepsl HHAMBUAYAJLHOTO mMpemy-
NPeXIEHUT—3TO HOBAs KaTeropus Crnoco60B BO3ACHCTBHS, BpY-
YaeMBLIX BO MMfA JIO3YHra ,NPeAynpexnats ropasjo JAydiue, uyem
Haka3biBath“. Kamnoe Hakasaune B H3BECTHOM Mepe uMeer npe-
AYNPeNUTENbHBI XapaKTep, HO BMECTE C TeM KaXIOMy Hakasa-
HHIO [PHCYIl H MOMEHT JIMUIGHHS 4YeNI0BeKa OnpeneNeHHOro
MpaBoOBOro 6Jaara: WU3HH, CBOGOAM, OGIIECTBEHHBIX MPaB, HMy-
IIeCTBA, YECTH M T. M. MepH MHIHBHAYANBHOrO MNPEIynpexae-
HUSL JIMIIEHBl 3TOTO NPHAATKA: OHH MPEeAynpexnalof, He Kapas
UeIOBEKA 33 YYHHEHHOE UM B MPOLNIOM JIPECTYiICHHE, Harnpo-
THB TOTO, OHH TOrAIIAIOT €ro MPOLLTYIO BHHY.

Touno Taxme BCAKOE HAKA3AHUE B LIMPOKOM CMBIC/IE SBJS-
€TCsl MEPOH COLMANbHONH 3aLIMTh, HO MEPHl COLMANBHOW 3aUIUTH
B TECHOM CMBICJIE OTIHUYAIOTCILOT HAKAZAHHA OTCYTCTBHEM B HUX
KapaTeNbHOr0 MPHIATKA H TeM, 4TO Le/lb WX HANpaB/AeHa HCKIIO-
YUTEJIbHO BIEpeN—yCTPAHUTE OMACHOE, COCTOSHHe JNIa, a He
Ha3ag—pearupoBaTth HAYHKE COBEPIUCHAOE JIHLOM MPeCTyIVIeHHe.

Cnenyer an BoifiensiTh, B 0COGYI0 FPyNny Mepsl HHAHBH-
NyaJbHOTO NPenyAPex<IeHUs,) WIH e «OHH MOryT OBITH NOMIO-
UWIEHB! Y€ NPU3HAHHON B Hayke FpPYNMo Mep COLMAIBLHON 3a-
1T, Mbl peiruTelbHO OTCTaHBaeM HEOGXOMHMMOCTh MX 060C06-
JneHus. B €amMoM mese,) NpemnochUIKOH Mep COUHANbHON 3al{HTH
ABIACTCA ONACHOE COCTOsiHUEe JIHYHOCTH, BRIPAXKAMIIEECH B aHTH-
COUMANBHLIX HAKIOHHOCTAX JHLA, ONPefeNeHHOM 06pa3e KU3HH,
NPHBHIYKAX, MOBEAEHHH. Mepsl HMHAMBHIYATLHOIO NpPEnynpexe-
HHfA, HAPOTUB TOPO, MMEIOT CBOGH MPEINOCH/IKOH y6exaeHue B
TOM, YTO NAHHME HHIMBUIA 1O CBOMM CKJIOHHOCTAM, OO6pasy
JKU3HH, MOBEJEHHI0 He ABAACTCH OMACHBIM I3 OOLIEKHTHA, a
HYXIAETCHA JIMIIE B HEKOTOPOM YCHJIEHHH CO3HAaHHSI OTBETCTBEH-
HOCTH Nepen 3aKOHOM W/JIH B HEKOTOPOH COUMAILHOH MOMOLUHM B
LEIAX HANNKALEro NMPHCHOCcoO/IeHHsT K TPeboBaHHAM OOLIeHH-
TuA. Mepsl couuanbHOH 3alUMTHI NMPHMEHSIOTCST HA HEONPEAe/IeH-
HBI CPOK, MOKa JJIMTCSl ONMAacHOE COCTOsHME sinua. Mepu uaan-
BUYaJIbHOIO TPEXYNPEHIeHHss OOKHYHO NPUMEHAIOTCH HA H3Be-
CTHBIH CPOK ,,AJ11 MCHBITAHHA JIMLA“, B MPEKpalaloT CBOe neii-
CTBHE, [IOCKOJIbKY JHULO CBOHM [OBENEHHEM [0Ka3aJa0 CBOI
YCTOHYHBOCTE B CMBIC/IE COGMIONEHHs TpeGoBauuil 3axoua. [lns
NMPHMEHEHUsT Mep COUMANbHOH 3alUTH BOMNPOC O BMEHAEMOCTH
JHLA JIHNIEH CYLIECTBEHHOTO 3HAYEHHS, MEXAY TeM Kak Meph
HHIUBHAYANbHOTO NPEAYNPEXACHHA MCXONAT BCErAa M3 MpPenno-
CBIIKH O MMO/JIHOM BMEHFIEMOCTH TOrO JIMIA, K KOTOPOMY OHM NPH-
MEHSIIOTCA, U PAacYHTAHB B OOMBLIMHCTBE C/NyYaeB HMEHHO Ha
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yCuaeHue 3TOro CO3HaHusi orpercrBenHocrd. Hawowuen, B 60.16-
UWHHCTBE CAYYaeB Mepbl COLMAJbHOH 3aLMTHL NapaaH3yrT CBO-
601y Anua, AAMTEALHO H30AMPYA JMUO, TOTAA KAK MEpHl HHIH-
BH/Iya/IbHOTO0 MpPEAYNpPEeXIACHHd COBEpPIICHHO JHIIEHBI 3TOr0 Xa-
paKTepa.

Oco6eHHOCTbIO YCJAOBHOIO OCY:MIEHHS, KdK MEPH HHIMBH-
AyaAbHOTO MNpeiynperaeHns, OTAMYAIolei ee OT APYruX Mep
3TOH KATErOpHH, ABASETCS TO, HTO 37eCh CyJA HA3HAYAET OCYy:H-
AEHHOMY OMNpeJIe/IeHHOE HaKa3aHHe (WM COXpPaHsieT 3a cov0it
BO3MOXHOCTh HA3HAYEHMS TAKOTO HAKA3AHHA), HO NOAb3YeTCa
HeNpHBeJIeHHEM €ro B HCHOJHEHHE KaK CPeICTBOM s yCH.1e-
HEA B OCY){JEHHOM CO3HAHHSl OTBETCTBEHHOCTH 3a  TNOBTOPEHHE
NPECTyNAEHHST HAH NOAYHHEHHsA €ro Heo0X01MMOCTH €060 IR HNS
OnpeieJeHHbIX NPaBUA MOBEIEHHS, HMEIOUIMX MPEAYNPEAUTENn-
HMid xapakTep. B nepsom cayuae Ml OyaeM mnmerbory Qopmy
YCJAOBHOIO OCYXIEHHS, KOTOPYI0 Mbl B Ha3pali
udonHoit ¢opmoii. Bo BropomM—mepes’t

OCYXOeHHE AHTJIO-AMEPHKAHCKOTO T i nomne4yu-
TeJdbHBIM HAaA30POM. I’OpHJlH‘IEC M P HaeTcA B
(opmy noracuTeJbHON OTCPOYs €HHOH BhI-

nosHeHHeM TpeboBaHUH, yCTA

HOMY OCYXIEHHIO. ¥ K

HHIHBHIAYAaJAbLHOFO (I npeMienna, MNpHUMeHd-
eMaa CyaoM, f0CTaHORBSIIOQUEM NpUroBop no yro-
AOBHOMY Jeay, uMeiolds CB0CH NeAbIO MOXHATE B
OCYyMJAEeHHOM (QO3HAHME) OTBETCTBEHHOCTH 34
BHOBb‘éﬁ'y&‘v‘pmdéi BHEe UM npecTynaeHusd HaAKU nooly-
AMTH €F0 K COGAMACHHIO ONpeleseHHBX NpaBui
noBeAeHUs, HMEOMWUX NpelynpennTeablisil xa-
paKTeép, nyTeM | COXpaHEHHs 3a CyAOM npaBsa B

TeueH 3BEETHOrCO CPOKAa NPUBECTH B HCNOAHE-
HHE HAKA3@HME, YCTAHOBJAEHHOR 32 COBEPDWEHHOE

npecTynJende, B Cayuyae coBepuienida ycC/aA0BHO-
OCYyXAEHHHM HOBOIO MNpPECTyNJAEHMS HIH HECO-
6GAIOMEHHA MM YCTAHOBJICGHHBIX CYyAOM IPaBHANOBE-
AeHHS. '

Buinocst npuroBop 06 YC/IOBHOM OCYMICHHH, CYA KAK 6L
A06GPOBOABHO Hajaraer Ha cebs HEKOTOPOE OrpaHuueH#Me npeno-
CTABAEHHOTO €My M[paBa HaKa3aHuA: OH OOs3KIBAeTCS nepel
OCY{IeHHHIM He OCYIECTB/SITh 3TOr0 MpPaBa, eCaAH MOC/ASTHHA
BLUIONHUT TPEGOBAHUA CyJa, HMEIOUIHe IpeiynpesHTe/bHbIi
xapakrep.. cropuyecku yca0BHOE OCYMIEHHE HMEHHO M pasBH-
J0Ch, KaK HEKOTOpPOe CaMOOTrpPaHHYeHHEe KApaTelbHOro [1paBa
cyna. Jluwb no3nHee, KOrja 3Ta Mepa CTagd  peryanpoBaTbes
332KOHOJATeIbCTBOM, OHA NpHUOGPena Xapakrep 0co00ro WHCTH-
TyTa, Gonee PEe3KO MOAMePKUBAIOWErO KaK MMPaBo JAWUa HA HENPH-
MeHEHMe K HeMy HaKa3auus, TAK M cayyau 0043aTeIbHOCTH Aas
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Cyla HA3HAYEHHA TAKOBOTO B Cayuae HECOGMIONCHHS YCAOBHI
HCHBITAHUA. ITH MNOCAENCTBHS XAPAKTEPH3YIOT HE CYLIECTBO
CaMOil MepH, a JHIIbL obGecneyuBaldT €e 6oJjee palnMOHAABHOE
AEHCTBHE.

B orHowmeHHH Mep comMaabHOM 3aWMUTHI LIIH MHOTQUHC/EH-
HBIE CHOPBl O TOM, MOXHO JH [PHMEHATbH 3TH MEpPhl BMECTO
HAKA3aHHS H HE COBEPIUAET /M 3aKOH HECNPABENNHBOCTb B TeX
C/IyyYanx, KOra OH paspellder cyny NPHCOeAHHATL Mepy ColManb-
HOH 3alIHTH K Haka3auuio. TpeGoBaHHA KH3HH 3aCTABHJIM MDH-
3HaTh 00€ 3TH BO3MOXHOCTH, ¥ COBPEMEHHbIE 3aKOHBI H MPOEKTH
yKe CBOOOHO A0MYCKAIOT KaK 3aMeny HaKa3aHHUs MePAMH COLHA/Ib-
HOH 341ATHE, TAK W COENMHEHHE HX 0O00HX BMecTe. YciaoBHOE
OCYXJIEHHE HaeT HaM TaKylo e KapTuny. Ilpu ycrgisom nose-
JEHHH KA, TOKA3HBAIOLIEM, YTO OHO CMOCOGHO BO3MEPKHBATHCH
OT HOBBIX MPECTYNJEHMI Ha OCHOBAHHH CH@AAHHOro| CYyJIOM IpE-
AYNPENCACHUA, CyA NPUMEHeHUeM 3ToH MEphl yespaHaeT Haxa-
3anue. Ecan ata Mepa MHAMBU/LYanbHOFO npenynpemAeHHs oxa-
3HIBAETCSl HEJIOCTATOUHOH, TO cys dipuMensier ee HAKA3AHHEM.
[MousiTHO, NO3TOMY, 4TO NpH NPAMEHEHHH Haka3aHug( B caydae
HEeYJa44 HCMLITAHHA MH HMEE}_@%X YABOGHUE HaKa3aHHs 33 ONHY
H Ty € BHHY, KaK TO Hen80eKH@mBHITEKIeT W3 B3MIAAa Ha
YCAOBHOE OCYMAEHHE, KaK HA BHI HIK43aHM§, 4 OJHO HaKasa-
HHE, NPHMEHsAEeMOe B3dMEH ORA3ABIICHCA HEIOCTATOYHOH MEpH
HHOTO MOPsAAKA, MePhl MHAHBHAWILHOTO npexynpexnenuda. Ha-
MPOTHB TOro, NpM ynaye HCALITANMSIHAKA3aHNE JIO/IKHO ObITh
IIPH3HABAEMO HE \,OTOBLITHIM “ WAH ,OralueHHEIM Y, a ,,0TIaBIIHM“,
KAaK HeHY)XHbld B JAHHOM CJyHde NnpUIATOK.

Kaif¥epa’ uHnABHyanbHOrO BO3IEHACTBHSA, YCAOBHOE OCY K-
JACHHE TO/bKO TOr4a MOMET pacuuTHBATE HA Yychnex, eciH B
Ka(aOM c/1ydae OHO OyAeT NPHMEeHATHCS HHIHBALYATH3HDOBAHHO,
T. €. c000pa3ysach € OCOOGEHHOCTAMH AXUA M C TPUYHHAMH, BEI-
3BaBIUHMH COBepLdenHe npectynaenus. [Toxpobraa pernameHnTa-
M B 3aKOHENTEX CayuaeB, KOraa Cynbs 00d3aH WM, HA060POT,
HEe IO/DKEH MPHMEHATh 3TOH MEpHi, KOrja OH 00s3aH ee OoTMe-
HHTb, NPUMEHHB OTCPOYEHHOE HAKa3aHHe, KaKHe YCJAOBHA OH
JO/KeH MOCTABHTHL YCAOBHO-OCY)XAEHHOMY M T. [., 3HAUHTEABHO
BPEMT ycrexy aTod Meprl. CTecHeHue CyAbM TOUHOH MEpPKOH,
YKa3aHHOW B 3aKOHe, 6LI0 BEHIABMHYTO MpeABECTHHKAMH K/ac-
CHYECKOT0 HAaNpaB/ieHHs B YrOJOBHOM NpaBe B Ty 3M0Xy, KOraa
CyIbH MPHMEHAJIH CYypOBLIE HAKA3aHM M KOrJd 33aHOH CTpe-
MH/ACA B3Tb MOJ CBOKO 33IUHTY OCYXJIEHHOTO H OXPaHUTH €ro
OT npousBosa cyaeh. [Ipumenenne mep couuanbHOi 3aLIMTH M
MeD HHAHWBHIYaJbHOrO BO3JEHCTBHSI MQKa eme He JOMyCKaer
TOYHOH per1aMeHTanuu ycMorpenus cyapu. OHO MNOKOHTCA Ha
yuere Cy(‘eKTHBHBIX NPeANOCHJIOK, TPYAHO MOMNAIOLIHXCS eLe
obuedt kaaccuduxauun. BoamoxkHo, Koraa yyenne o npectynHsIX
THNAX CTAHET HA BIOJHE HAYYHBIE OCHOBanHa, Korja Oyayr
Ha#lJeHHl TOUHBIC NPHEMBI ICHXO0JOTHYECKOH IHAPHOCTHKH, 3aKO-

]



— 114 —

HOMATE/b CMOXET M B 3TOi 06/1aCTH PYKOBOAHTH cyapeid. Ho
JI0O TOFO KEJaTebHO NPEJOCTABHTh CaMOMy Cylnbe cBoGOLy
MCKAHMA H BO3MOXHOCTb CBOOOJHOrO BHIOOPA NOAXONAWEH Mephl
HHIMBHAYATBHOIO BO3AEACTBHS. 3aKOHOAATENb MOMET NATh €My
UL PYKOBOMAINME yKa3aHusi 4 oOmUM 00pPa3oM OUYePTHTb Te
Npefensl, B KOTOPLIX OHA JO/MKHA OuIThb MNpPHMEHseMa.

Mul HE CKpBIBaEM TOTO, 4TO GOJBIIMHCTBO COBDPEMEeHHBIX
CyZAel eule HeJ0CTATOYHO MOATOTOBAEHHI A/ST MPHMEHEHHSI 3THX
HOBBIX METOA08 OOPbOBI C MPECTYNHOCTHIO U MBICAb HX 3a4a-
CTYI0 HEBOJbHO HANPABAAETCH [I0 CTAPLIM MNYTAM KapaTelbHOro
Bo3jeicTBHA. Ho nmomous 3TOMy MOMHO pa3BUTHEM MX 3HAHUI
B 00/1acTH yroaoBHOH nmonutukid. OT Kawa0ro YFOJIQBHOTO CyIbH
caesyer TPeGOBaTh HE TONBKO YCBOGHMS NEHCTBYIOWEro yro-
JIOBHOTO MpaBa, YroJA0OBHOW NOTMATHKH, HO W HAaIIEKALHX CBe-
JIeHHA B 00J4CTH YrOJOBHOH MOMHTHKH. XapaKTepHO OTMETHTD,
4TO pa3paboTka BOMPOCa 06 yC/IOBHOM» OCYMGIEHHW JOHBIHE
NPOM3BOAMTCA B KyPCaX yrOMOBHOMLMOIHTHKE, y NOYTH
NOBCIONy 3T4 Mepa BOWMA B AedciByiowee 33KOHOJATebCTBO.
OTHM HEBOMLHO MOAYEPKHBAGTCA TO, MTO NOrMATHYECKOE 3HA-
KOMCTBO C [paBWIaMH 00 YEROBHOM | OCYXICHHN HECIIOCOOHO
OCBETHUTb XaPaKTep M 3HAYCHME STOH MEPhl, a 14 3TOr0 Tpe-
OyloTCs OnpeneieHHsle yrodoBHO-MOMMTHYEEKHE 3HaHUA. Yro-
JIOBHAsl MOJHTHKA BBeleHa 6gxame B \KypC yHHUBEDPCHTETCKOrO
oOpasoBanusi. Oua MAOKHE HIb CAS/AHA [PenMEeToM HeoO0Xo-
JMUAMOTO H3ydeHHs H 1A cygeﬁm,ﬂ;%ﬁmukoa B 00/1aCTH yro-
JIOBHOH IOCTHUHU.

M3 cKa3aHHOTO BHTEKAIOT JHEKOTOpbLie OOUIUSA MOXKeNaHHS
OTHOCHTENBHO ' MOCTAHOBKH YC/JAOBHOIO OCYXAEHUA B 3aKOHO-
JaTe/NLeTBe: _

1. Voxke U HEHe MNPesoCcTaB/JeHHe YCIO0BHOIO OCYXKAECHHSA
BCeraa\3aBHCUT OT yCMOTPEHHSi Cyda: 3aKOHOJLATenb HHUKOrIa
HE NPUHYIKAAET CYAblo MPUMEHATH YCI0BHOe ocyxwaende. Ho
cA2lyeT pPeKOMEHIOBaTb, 4YTOOBI 3aKOHOJATE/Ib HE CHHILIKOM
CBSI3BIBA/ CYABIO H YKAa3aHHEM TOYHLIX NPERNOCHIIOK, IPH KOTO-
pbLIX MpUMeHeHHe ero aonyctuMo. [locTanosaenust 3aKOHa MOTYT
yKa3ulBaTh JHLIb B BHAE PEeKOMEHAalud oOuike yC/A0BHs, TNPH
KOTOPBIX YCAOBHOE® OCYXIeHHe fABHUTCA lenecoobpasHum. [lpu
HEZOCTATOYHOH ONBITHOCTH M MMOArOTOBKE CyAeld YMECTHH B
3aKOHE HEKOTOPHE OrpaHHYeHHs NPUMEHHMMOCTH 3TOH MepH K
TEM OCYXIEHHBIM, KOTOpBIE, MO MHEHHIO 3aKOHOHATeNd, HyMX-
naiorcsi B 6osee peLIHTeTbHHX Mepax, Yem MEephl HHAUBHIYAJIb-
HOTO MpexynpeKaeHus. YKa3aHue BUAOB NDPECTYMHBIX ACAHUHA,
WCK/IIOUAIOWMX BO3MOXHOCTh YC/AQBHOIO, OCYKIeHHs, CIenyer
IPM3HATH HEleJecoo6pa3HuIM, TAK KaK OLEHKA TSMECTH U omac-
HOCTH HMX y:Ke IaHa B CAMOM Yro/JIOBHOM 3aKoHe, 4 TMoOjuep-
KUBAHHE HEOOXOZUMOCTH O0nee yCHJACHHOH pPENpecCHH TexX HIH
HHBIX ABASETCA H3MEHUMBHIM M BPEMEHHHIM M BCerga MOXKeT
OBITH, B CAy4de HYXIBI, OCYLIECTBASEMO C GOJbIIEM yA0OCTBOM
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TyTeM UMPKYJASPOB, PEKOMEHIYIOUHX CYAbSAM Y4YHTHIBATH Tpe-
60BaHHS MOMEHT4, UeM MyTeM pacuMTaHHOoil Ha Gosiee MJIHTENb-
HOe MAeHCTBHE 3aKOHOMATENBHOHM perJaMeHTaiHH.

2. Ecav npumeHeHHe YCNOBHOTO OCYXKAEHHS HE CONPAKEHO
C OAHMM TOJBKO YC/AOBHEM—HECOBEpPIUeHHEM HOBBLIX [pPecTy-
IVIeHHHA, TO CyAy AO/MKHO OBITh NPeROCTaBJeHO, MO €ro ycMOoT-
pedHio, yCTAHABIMBATH T€ MPaBHJIA [OBEJEHHS, KOTOpPBIE HM
IIPUBHAIOTCA 00M3aTENBHLIMH IS KaXAOr0 OCYXJAEHHOro, C006-
pasysick ¢ OCOOEHHOCTAMU JAHHOrO CAy4as, C TeM, OJXHAKO, Y4TO
BCE 3TH YCAOBHS JOJ/KHE MMETh NPeaylIpeauTe bHbIH XapakTep.
Jlnsi oGaerdyenusi 3afiauM CyJa BO3MOXXHO MNpPHUMEpPHOE MePeuH-
C/IeHHE 3THX YCIOBHIA B CaMOM 3aKOHE, HE HMeiouwee, O0JHAKO,
HCHEPIEIBAIOIIErO XapaKrepa. B ﬂnnuaunyanusauﬁn 3THX YCNO-
BHH JIEXHT 3a/0T YCHOCMHOCTHA AEHCTBUS YCJAOBHOLQ OCYKICHHS.

3. IlpuBenenue ycroBHO-OTCPOUCHHOLE HAKA3aHMS B HCIOJ-
HeHHe, MO O6UIEeMY MpaBuay, ONATL-TAKUAIOMKHO 3aBHCETb OT
yCMOTpenust Cyaa. 3aKkod Jullb FapaufHpyer yca0BHO:0CYHACH-
HOMY HEIPHBEAEHHE €ro B HCMOJHEHHME NMpPU BHLIMONHEHHH OCYX-
JeHHBIM TPeOOBaHUA Cyna W HECOBEPMICHHM HOBBIX mipecTymnie-
HHH, YTOOB YKPENUTH B HEM JCO3HAHHE) YBEPEHHOCTH B CBOEH
JaneHenwend cynsbe. [lpu 6Tcym'rnun TAKOH YBEpPEHHOCTH,
OCY)X/IHHBI MOJKET Juub PAacdHTHIBATH HANMUIOCTH CyAbH WK
T/1aBbl HCNONHMTENbHOM BAACRHA (MPH YEIOBHOM MOMHAO0BAHMH).
Menee nenecoo6pasfia cHereMa,\lIipu KOTOPOH 3aKOH NHITALTCH
yKa3aTh Cly4au KOraa Cyabs 06s8afl NpuUBCCTH OTCPOYEHHOE
HaKa3aHHe B HCHOJHEHHE.

4. Ycnex ycnOBHOrO OCYXKJIEHHS OINPEAensieTcst TeM, Ha-
CKOJIBKOCYNY YAA0CH)B 1aHHOM CAydae yAepKaTth JHIO OT COBep-
LIenus (MM HOBBIX npeerynviennit. Ho npm arom cym Bosce He
JOMKeH BEDKHAATEITOTO MOMEHTA, KOrZa HOBOE [pecTyeHue
y#e COBEPUIMAOCH, @ MOMET OTMEHHTB YCJAOBHOE OCYXIAEHHEe H
TOr4a, €CAd 00pa3 *MU3HU M MOBEJIEHHE YCAOBHO-OCYXACHHOTO
TAaKOBBl, YTOUOHH NO3BOJMIOT C OCHOBaHHEM TMpPEANO0/arath, 4TO
OH CTOMT HA MYTH K COBEPLIEHHIO HOBHIX MPECTYIVIEHUH M uTO
AaKHas MEDA He OKA3KIBACT HA HEr0 CBOETO MpeynpesuTens-
HOTO JNEHCTBHA. ITUM ONpENeNseTcs AN Cyla H BO3MOKHOCTb
M3MEHEHHA YC/AOBHHA OTCPOUKHM HAKA33HWUST B MEPHUOJ UCIBITAHHS.
IlpuMenenne OTCPOUEHHOTO HAKA3AHHA HE NOMKHO OHLITH MOHH-
MaeMO KaK HaKa3aHHE 3@ HOBOE MpeCTyIIeHHe M/AK 32 AYPHOe
TIOBEICHHE, @ KAaK OTKa3 OT MPUMEHEHUS Mep IIPeAynpeXicHud,
KaK HeJEHCTBUTEIbHBIX B JaHHOM cAyyae, U OOpalleHHe K Me-
PaM HakazaHus, Kak K cnocofy Gonee pelmuTenbHOFO BO3Hei-
CTBHS.

5. Hamnexaumit yyer ycmexa ycJA0BHOTO OCYXIeHHS BO3-
MOXEH JULIB TOI/A, €CAH OHO COIIPOBOM(IAETCS YCTAHOBJICHHEM
HaA30Pa 33 YCAOBHO-OCYMAEHHBIM. STOT HAA30P NOJKEH HOCHTH
pasanyHbie  GOPMEL (ANMUBUCTPATHBHYIO, MOMEUYHTEABHYIO, Bpa-
HeOHYIO, [MeAarornd4ecKo-BOCMUTATENbHYIO, (OPMY COUHMANBHOl

QF
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TIOMOIUH, COLHAABHOTO PUCTOCOG/IEHHS) B 3aBUCUMOCTH OT OCO-
6enHocTeit /MUA K MPHYHH, TOJAKAIOIMX €ro Ha NyTh NPecTym-
HocTH. OCYUICCTB/ICHHE €r0 AO/KHO HAXOIMTBCA B PyKaX JOCTA-
TOYHO MOJATOTOBJICHHBIX COLHATBHBIX PAGOTHHKOB, MOTYUIHX Y4H-
THIBATb BCE C/I0XKHBIE NPOO/JEMbl, BO3HMKAIOLIME [PH NpPOBEne-
HHH €T0 B JKH3Hb, H MPOHHUKHYTHIX APYXECKAM Y4aCTHEM K Cyub6e
YCJI0BHO-OCY#ICHHOT Q.

6. Ilomxno 6GuITH CO3JAHO y4PEKAEHHE, B PyKax KOTOPOTO
6b110 6Bl COCPEAOTOMEHO PYKOBOACTBO TAKMM HAJ30POM, MOA-
TOTOBKAa Kajipa PabOTHHKOB, COOGHPaHHEe CTATHCTHYECKHX M HHBIX
CBEJIEHHH O €ro IIPUMEHEHWH M pe3yabTatax U T. M. Toabko
« TOT/Ia YKDENUTCH B HACEJEHWH B3MVSA HA YCIOBHOE OCYMIEHHE
“me Kak Ha mepy CyaeOHOH MHJIOCTH, 4 KaK HA Mem rpoMagHoOrc
YTOJIOBHO-TIO/INTHYECKOI'O 3HAYEHHH, NPHU3BAHHYIO \K [OCTENeH-
HOMY YNPAa3JHEHHIO HAKA3aHHS H 3aMEHE er0 MepamMH MHIUBHIV-
a/IbHOTO NpPEeAyNpenIeHis: U COUMANbHOH SAUMTL.

-

F@A&A vu

Wenareapnbie pecpo‘pmbi cmy IeM 3aKOHOAATE/NbCTEE
06 ycaoBHO €HHH.

OGpatumcsa T@geps K NOCTAHOBIEHHAM HAIIETrO YT0/10BHOTO
Konexcayﬂ paccmo KaKHE H3MEHEHHs] B JEHCTBYIOUIUX Npa-
BHJIAX ﬁBnﬂm'rCﬂ mnee HEOOXONMMBEIMH JJIT TOTO, YTOOLI
npunath 370 Mepe Ty PO/b, KOTOPYIO NPH3HAET 3a Hel U
nporpamma PK[‘[——po.r:b NepeaoBoro 3rana B Pa3pylUeHHH CTa-

CHOBH My BOIPOCY O IOPHAHYECKOM XapaKrepe yCJaoB-
HOTO Dcymneuﬂﬂ Mbl HaxoauMm B Kojexce HecKoAbKO Hecornaco-
BaHHBIX MEXAy cobow ykasanuii. B cr. 32 Yroa. Koa. Mu Ha-
XOJMM yKasaHHe HA YCIOBHOE OCYXJEHHE KaK Hd OIHO M3 Ha-
KA3aHHH, CTOAMICE 1O CBOEH TSMECTH MEXLy NPUHYAHTEIbHLIMH
paGOTaMH u KoHducKanuedn umyuiectsa. B cr. 36 npockanb3H-
BAET TOT K€ B3I/ISifl, KOFAAa FOBOPHTCH, 4TO CyJ MOMKET Tpuber-
HYTb K YCJAOBHOMY OCYXAEHHIO TOT/d, KOTAA CTeMeHb ONAaCHOCTH
OCYXIEHHOTO /i1 OOLIEKHTHSE He TPeGyeT ero W3o/ALMH M Jaxe
HAa3HaYeHHs1 eMy IIPHHYAHTENBHHIX PaboT, T. €. 3JeCh B MOPAIKe
CMATYEHHSI CYAy Kak OH MPeNOCTaBAsercss NpaBO NEpedTH oT
NPHHYIUTENBHBIX PabOT K MEHEee TSHKKOMY HaKa3aHHIO—YC/I0B-
HOMYy ocyxaenuto. Taxum oGpasom ¥Yr. Koaexc npoBOAHT B3r/s
Ha YCJIOBHO2 OCYyX/€HHe, KAK HA CMArYeHHoe Haka3anue. OMHAKO,
ONnpeje/eHHe YCAOBHOTO OCYMXAEHHs, naHHoe B To# xe cT. 36,
XapaKTepu3yeT ero W Kaxk ocobyio ($Hopmy NpuroBopa, BHpaMkaro-
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IyCA B MOCTAHOBNACHHH O HENPHBEAEHHH HAKA3AHHUS JHILEHHEM
CBOGOABI B HCMOJNHEHHE MNPH ONPENENEHHBIK VCJAOBHAX. 34ech
HAOMOAACTCS ABOMCTBEHHOCTB, KOTODAS CMYLIAET NpakTuxy. B
CaMOM Jene, HaYMHAsE ¢ Aexkpera o cyae Ne 2, nocraBHBIIEro
(opMy YCIOBHOrO OCyxfaeHusi (WA YCJORHOTO OCBABGONCICHHS
OT HAKA3aHWA, KAK OHO TaM HA3BLIBANOCH) HAPALY C MOAHBIM
OCBOGOM(IEHHEM OT CyAa W BMIOTHL A0 uanamus Yror Koxekca,
B MPaKTHKE YTBEPJIW/CA B3I/s[i HA YCJIOBHOE OCYMICHHE, KaK
Ha (opmy HenpuBenReHHS HAKA3AHUS B HCHOAHEHHe. Yroa. Ko-
JIEKC, NMOATBEPXKIAsk 3TOT B3MVIAN B ONPENENeHHH, NABAEMOM B
cT. 36 YCAOBHOMY OCYIEHHIO, HA3BIBAET €r0 OJHOBPEMEHHO C
3THM OCOOKIM HAKARAHHEM M JANE YKA3LIBAET €My} ONpeeeH-
HO€ MECTO B CHCTEME HAKAa3dHUil. \

Cynpfi-npakTHK, PYKOBOISCH OLEHKOM 3aKOHOAATENs, N0~
HCH CYMTATH YC/AOBHOR OCYMIEHHE Mepoiogloaee CTPOroio, yem
KoH(uCcKama uMymiectsa win wrpad uwldmenee CTPOroio, 4em
NPUHYAUTENbHBIE PaGOTH. OH CKIOHEH YUUTHIBATE STy Mepy ¢
TOYKH 3PEHHMST CTPOFOCTH PEMPECCHH; 4 He C TOUKH 3PEHHA TOi
€BOCO6paaHOi NMpUpoILl, KOTOPas eﬁ'i’}t;pucym,a- [Tpusensa ee c
TAKOH TOYKH 3PeHHdA, OH qacz:@i‘&ﬁemﬁﬁ?mﬂ, YTO €€ penpeccus-
HOE 3HAYEHHE TIPU3PAYHO, HAMO3OPHO M UTO TOpPA3N0 JeHCTBU-
Te/bHEe, MOJAOKHUM, MOABEPrHyTE 1NN\ TPady, uem VCI0BHOMY
OCyKAeHHIO. 3asBrenus 06 WAMIO30PHOETH YCAOBHOTO OCYMCIE-
HUA HMEHHO M [1DOMCTEKAIOT M8 TAKOFO B3IVINd HA HEro, KaK
Had MEpy Derpeced . . <

B nenasno“HaneuataHHOM, CTaThe MOCKOBCKOTO ryonpoxy-
popa A. Scrpuua Y, Mu BCTPEYAEM CJAEYIOIHE FPYCTHBIE 3aMe-
HaHusl O MOMONMKEHUH YCAOBHOTO OCYXKIAEHUS B HAIIEH TIPAKTHKE.
Y Hac @inkak e peasM3yercsd M TAKOE HAaKasaHMe KaK yCJAOBHOE
ocy:nenue. Hopasi@koHOMHYeCKast OMUTHKA 31ECh yiKe, KOHEUHO,
He MpAYeM, M el ee YCNOBMS J@TdI0T YCTOBHO® OCYMCICHHE
(aKTHYCCKM He OCYIEeCTBMMOIl B JNAHHHH MOMEHT mepo#. [lpo-
CTO HAMH JOICHX MOpP He ObLLIO NMPHHATO MOYTH HHUKAKHX [L1ArOB
K TOMY, 4TOOB NPEBPATHTH YC/IOBHOE OCYMIEHHE B. peanbHOe€
H peannsyemoe mepoapuarde. Cniowb 1a psaaoM, NPAXOIHTCS
CTAIKHBaTbCA € TAKHMH ,CNPAaBKaMu O CyauMocTH“: [BaHoB B
1920 romy ocyxen 3a kpaxy ycaosuo Ha 1 rox, B 1921 r. on
OCYIKIEH 34 Kpaycy YCJAOBHO Ha IUECTh Mecaues, B 1922 r. onars-
TAKH 32 KPaXcy OCYyM(IeH YCJIOBHO. Bech CMBICT yCI0BHOTO OCYK-
JICHA B TOM, YTO NPECTYNHHKY CTABHTCA YCJAOBMEM He COBep-
UIATL TPECTYNICHHH, NOXOOHBIX MM COBEPIICHHOMY, MO CTPAXOM
GE3yC/IOBHOTO Y@ HAKA3AHMS B C/IyYae HADPYLICHHS YCAOBHA.
Ha npaxruxe e ycnoBHoe ocyxaenne mpecTynHuKom paccmaTpH-
BAETCA KAK CBOEro poja Oe3yC/lIOBHOE ONPABNAHME: CAKLIKOM
€126 KOHTPOMB 32 COGMOACHAEM YCIOBHSA YCAOBHO- OCY e HHBIMHU.

') A. ctpun. K sonpocy o maweli KaparertHolt nanatuie. Exew.
JoB. HOecr. 1023 r. N 44,
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Kakoit yx TyT KOHTPOJb, KOraa (aKTH4YECKH OTCYTCTBYeT 0CO-
Oblfi yyeT yC/IOBHHIX [PHIOBOPOB M KOr/d YCAOBHO OCYXKAECHHOMY
CTOMT TOJBKO MEpPeMEeHHTh MECTO JKHUTEABCTBA, UTOOH MMOYTH Ha-
BepHAKA 3aCTPaxoBaTh ce6s OT npumenedust crp. 37 YK npu
noBTOpeHnH mnpectymienns. [Ipnxoaurcs KOHCTATHPOBATb, 4YTO
YCJAOBHO® OCYKIEHHE, HA KOTOPOE Mul BCEraa CMOTPenH, Kak
HA OJIMH M3 OCHOBHHIX NMOJXOAOB K [EASM NPOJETaPCKOro yro-
JIOBHOTO MpPaBa, OKA3LIRAETCA Ha CAMOM [IEJTe INMOKa HEe PeaJbHBIM
HaKa3aHHeM, a ,HAJNI30pHOH# Mepo#k“ (crp. 101). ....,Ha
MpaKTHKE YCA0BHOE OCYIEHHE MNPEeBPaTHJIOCh B Pa3HOBHIHOCTH
0BUECTBEHHOTO TNOpPHIAHKWA. M He NOANEKUT COMHEHHIO, UTO
ecad OBl yC/IOBHOE OCYZI€HHE HE OCTaBaa0Ch NYCTHIM 3BYKOM,
TO HAPONHHIE CyJIbl NMPAMEHsAH Ob €ro ¥ B TAKHMX Cayudasx,
KOrla OHM CeHudc NpUMEHsIoT 6e3yC/J0BHOE JHWILIeHHe CBOOOAH “.

ABTOp 3THX CTPOK MCXORHT W3 B3MMAAA HA YCAOBHOE OCYXK-
IeHUe, KAK HA4 HAKA3aQHHME, W NPHXOMHT KeHEYFeIUHTENIRHOMY BEI-
BONY O TOM, YTO C TAKOW TOYKM 3PeHMH OHO ABMSENEH HA MpaK-
THKE HE peanbHLIM HaKa3aHHeM, a WiTiosopHOi Mepoi. Onnako,
TAaKOil MOAX0X K YC/AOBHOMY OCYKE@HHIO, Kak Obla0@ yKasaHo
Beliie, HenpaBuieH. [eACTBHTEABHOCTE MM HeleiCTBUTENbHOCTS
3TOIl MepHl onpenensercd Hel CTEileHbI0 8e KapaTeabHOro 3Haue-
HUsi, @ CIIOCOGHOCTBIO €e yeps b RO OT COBEPIUEHUT
AANbHEANINX [TPeCTYILARH Hidy Tonbrﬁin DM Ciaydae, ecad 6y-
AET YCTaHORJIEHO, (M0 YCIOBHO-OCYMAEHHBIE CHCTEMATHUECKH
COBEpLIAOT HOBHE NPECTRIICHAs, HHCKOIBKO HE CMYyIasch
YCAOBHOCTHIO [@PBOT0 OCY:XEEHHUS, MBI CMOXEM yTBEPHIATH, uTO
YCAOBHOE OCYHIGHHE HE NPHHOCHT NMOAb3BL K SBASETCS MEpOH
1AII032pHoH. (Ha 3Ty, Touky 3peHud, B CyLIHOCTH, 3aTeM W CTa-
HOBUTCHl DCTPHH, YKAZWBAsA HAa MJIOXYI0 NMOCTAHOBKY CNPaBOK O
CyAMMOCTH H HA @e1alblii KOHTPOJAL 32 YCJOBHO-OCYKACHHHIMH,
g€ Yero QHH HE TOJbKO JIErKO COBEPIIAKT HOBLIE Mpe-
CTYN/ICHHS, HO W JMOBYAIOTCA BHOBb MOJNy4YaTh YCJAOBHHIA MPH-
roBOp. YKaspiBaéMble aBTOPOM HedeKTH 3aCAyXHMBAOT CaMOTO
BHUMATEJBHOIO K cebGe oTHoweHus. Hapnexauas nocTaHoBKa
COPaBOK O CYMMMOCTH TNpeiCcTaBasgerT co60il0 3anady agMHHH-
CTPATHBHO-TeXHHYECKyio. Ho, kpoMe Toro, uro6bl HMETH BO3MOIK-
HOCTH NPaBWIBHO CYAMTB O Pe3yJAbTAaTaX YCJAOBHOTO OCYXKAEHHS,
HEoOXOAHMO C03/aTh PEryasapHyIo U LIOCTATOYHO HAJACKHYIO CTa-
THCTHKY YHC/IA CAyvaesB YCHEIHOTO M HEYCHeIIHOrO OTOHTHSA
HCMBITAHUA.

Y CTaHOBMEHHIO MYYIIEro KOHTPOJA 3a YCAOBHO-OCYXXACH-
HBIMH MOTYT CNOCOGCTBOBATH TAKMKE CAEAYIOIAE MEpHI, BBEIEH-
Hble MPAKTHUKOH APYrHX CTpaH:

1. Hanoxenue Ha yCAOBHO-OCYKAEHHOTO OGA3aHHOCTH CO-
o0narh Cyay HJId LEHTPAJbHOMY OpraHy, CO3JaHHOMY /i Ha-
6M101eHHA 332 YCAOBHO-OCYXAEHHBIMH, O MECTe CBOCIO MKHUTEJb-
ctBa u o nepemene ero. [Ipu nepeeane B Apyroe Mecro Cnpaska
O HA3HAUCHHOM YCJIOBHOM OCYXIJEHHH JO/KHA OHITH coOOulaema
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MO0 MECTY HOBOTO MMTeNbCTBA JHUA. KOHEYHO, 3TH CHpPaBKH
JOJKHBl XPAHUTLCA BTAaiHE M TOJABKO NMPHU BO3OYXIEHHH HOBOTO
MpecneioBaHud COOBILIaThCA CyMy, Mepex KOTOPHIM BO30YKIAEHO
HoBOe aeno. [lewaranue cnpaBoK O CyAMMOCTH OGHYHO MPO-
HCXOAMT C OOAbIIHM 3aMO3/[aHHeéM, M BDTH CIPABKH, MONaB B
PYKH CyAbH 4epes HeCKOJbKO MeCAleB WA IO, 4acTo He Jo-
cruraior weau. Cucrema KOHTPOJA 3a NepPeiBHMEHMEM He jaer
BO3MOXHOCTH YCJIOBHO-OCYXIEHHOMY OCBOGOAMTBCH OT BCEX
MOryUMX OHTbL Ha3HAYCHHBIMM NOCACJCTBHH YCJOBHOFO [PUIO-
BOpa NyTeM MpPOCTOH nepeMeHsl MecToxureancrea. C Apyrou
CTOPOHLI, NMPEKpPaLIeHHeM MeYaTaHHA TAKHX COpaBoK OyZer H3-
OGerHyTa M3/JUIUHAS Or1acKa CyAMMOCTH, MeUlamasg Aauly, co-
BEPIUMBILIEMY NPECTynaeHHe, OuHTh MOXEeT, CAy4YyaiHO, BOUTH B
HOPMaJbHYI0 TPyHOByi0 XH3Hb. Hapywenue ofsasaunoctu co-
0o0WAaTh O MEPEMEeHe MECTOXHTeNbCTBA MOXET Biedb 32 COGOH
3aZepiaHAe JMUA H, eCTM Cy1 NPH3HASTTONCOQTBETCTBEHHLIM,
[IDMBEJICHHE B HCOOJIHEHHE YC/AOBHO-QTEDOUCHHOTO! ;‘gal{aaa}mﬂ
uau wrpad. / g _

2. JIpyroio monesHo Mepoio ABMAOCh Obl BngA€Hue, M0
NpUMepy NpoeKTa repMaHCKORO yroJoBHoro koagerca 1919 r.,
0cO60ro NMpOM3BOJACTBA O [IPH3HAHMH HAKA3AHMA MOTALICHHBIM
MO0 OKOHYAHMH CPOKA HCIETAHYS. BRSTHX)CAYyasx CrpaBka o
CY/IHMOCTH €ro yHWuTQ#aeTCs M JHI0\ HOJYHdeT CO3HAHHE TOTO,
4TO BCE MOCJEACTBHS, CBASaHHBIC C €rQ YCJIOBHBIM OCYMXICHHEM,
noramens. Bveci€'C Tem ?ﬁgeQ JOMBBOJICTBO JIaeT BO3MOX-
HOCTb Cyay yJeeTrb pesy/bTarhi HMEHEHHOH MepH MH/IHMBH-
JyaabHOTO npenympexaenusi. FOIBKO NPU 3TOM YC/HOBHH BO3-
MOXHO NOCTABHTL M MPABUIBHYIO CTATHCTHKY PE3y/ibTaTOB yC-
JIOBHOTQ OCYXICHHHA. -

3. Hakoneu, @one@ Bcero sToft LeAH COyXUT BBEJCHHE M0-
neyuTeABHOTO Han30pa, NPH KOTOPOM /MU0 06si3yeTcst c000-
warb O'Ce6e nepHOIMYecKHe CBEACHHS NOoneuuTenio-Habaiona-
TeNO ¢ BO3MOMHOCTHIO JUIl ITOCTEHETO BO BCSIKOE Bpemst Npo-
BCPUTBH MPaBHJALHOCTb 3THX COOOGUICHHI MNyTeM JWYHOrQ oobcJae-
JLOBAHHSI.

CeToBaHMS HAa MHHUMOCTb M HeJAeHCTBHUTEJBHOCTb YCJAOB-
HOTO OCY¥/eHHsi Pa3NaloTCA He TONABKO y Hac, OHM BO3HHKAIH
noOpoi0 M Ha 3amage, B CTPaHaX, 3HAIOUIHX YCJAOBHOE OCYHKIE-
nue B Qpannyscko-6eavruiickoit ero dopme. Tak B nepuoa,
npenlecTByiouHil Bofine, B 1912—1913 r., Bo ®PpaHuuu B Cy-
AebHBIX Kpyrax H B JHTepaType CTaldd CAHLIHB T0J0Ca O
Bpene u GecrnIoIHOCTH YCIOBHOrO ocyxaenusi. To ke nabaio-
Aanoce B 1910 r. u B DBeabrun. Ilpuunna sT0ro, 0aHaKxo,
KPOeTCA He B CaMOH HAee YCJOBHOTO OCY#AEHHd, 4 B TaKOM
B3[/IJe, MPH KOTOPOM CyJA H MCHONHHTENbHBIE OPraHbl CYHTAIOT
BCE CBOW 3aJayH B OTHOLIEHHH OCYXJIEHHOTQ HCYEPNaHHBIMA C
MOMEHTa TNPOBO3TALUEHHS YCAOBHOTO OCYXIEHHs, He HHTe-
PecysiCb HH €ro CyAbGOH, HH Y4eTOM De3y/abTaTOB NNPUMEHEHHO
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Mepbl. MHOrO BAHSIET HA 3TO OTHOWIZHHE H HENPABUABHO YC-
BOEHHBIH B3IVIS/L HA yCJAOBHOE OCYX/IEHHE, KAK HA MEpy Haka-
34HUA, a He Kak Ha GopMy HMHIUBHAYAALHO-NPEAYIPEIUTENb-
HOTO BO3ACHCTBHUIL.

Takum o06pa3oM B KAYECTBE MEPBOr0 [MOKENAHUST Ml
OTMETHM OTKa3 OT B3Tr/Ada HA YCAOBHOG OCYXKJAEHHUE,
KaK Ha OCOGH# BU/ HAKA3aHHUS, C IPDHIAHUEM €My
XapakKTepa yCJOBHOH OTCPOYKH HAaKa3aHHdA, CO-
nNpoBOXIaeMOil 063aTeAbCTBOM NJAS AUUA H3-
BEIUlaTh CyA (MAM MHOEC yUYpEIXKIEHHE) O nepemMeHe
MECTAa CBOEr0 XHTeNbCTBAa U C YCTAHOBAEHHEM B
KOHIIe HCNHTAaHUsa 0cCO000ro NPOU3BOACEBA O MPH-
3HAHHUM YCAOBHOTO OCVIKJEHHUN MOTralleHHLM.

Bropoe noxenaHue kacaercs BBENCHHST Gonptiiei rTH6KOCTH
B ONpejeqeHHe TeX CJyyacB, KOrga Cym M 1pe;
YCJAOBHOE OCYMCICHHC. Mer Bajaeny, 4TogeT. oy
MpexoCTaBACHHs STON MEPHl coueTaHuaTPex ﬂpEIl,l'lOC b
BO CYIHMOCTH, 2) TSDKEJIOFO CTeY@HHS OBCTOATETHCTE
CYTCTBHS COMMANBHOM 0NAacHOCTH mfrxa; Ham aymaetes, yto mo-
CACJUIMH KpHUTEPUH, NpU 60IBIION ero ‘OBILHOCTH, MOYTH HENH-
KOT MOKPHIBAET MNepBHEC /Bd. |1poliias cy MOCTb, [TOralieHHas
JIABHOCTHIO, TTOCACAYIO OPOIIUM
HE BCerjaa noJKHa p L‘%la;rp

1K pL[IﬂTCTBHe 1714 npeno-
CTapneHus ycnonmm OCYHg/IeHY CTO YUYHHEHHOE B MpO-
IIJIOM NpecTynieHue He HMeeT OCTH, B CMBIC/IE MOTHBA,
o6‘exra, COLHATEHOM 00OCTAHOBKH, C HOBBIM [PECTY[UIEHHEM, 32
KOTOpOE AHI0,BHOBB, npusiIeueHo K cyay. Ecin cyn ne coyrer
MpecTydliuKa OnacHsIM, TO HeT OCOOGHIX MPHYMH HACTAWBATh HAa
JAHIICHHA ero CBOGO/RL) XOTS Obl B POLUIOM, HECKONbKO JeT
TOMY aj, 3a HAM u YHCAWIOCH Kakoe-mu60 ocyxnenue. Bo-
npoc 3TOT 1enecOO6Pa3HO [PeIOCTABUTL YCMOTPCHHIO CyIa.
ENUHCTBeHHO /Millb HEeUesecoO6pa3HBIM SIBISETCS TPHMEHeHHeE
YCJIOBHOTO OCY)KICHHSI BHOBb, €CAM 332 NEepBOe MPEeCTynIeHHe
JI4L0 YKe MOABEPrasoch YCIOBHOMY OCYXIGHHIO, NpHYEM pe-
3y/IbTATH HCOBITAHHSA OKA3aJHCb Hey/10BIeTBOPHTEAbHEIMH. B Ta-
KHX CIy4asix W ILIAaHCH Ha YCAEX MOBTOPHOTO YC/AOBHUTO OCYIK-
JIeHHs1 OKA3BIBAIOTCS MHHMMA/IbHBIMH.

UTo KaCaeTca TAMENOro CreueHus 0GCTOSTeNbCTB, TO 31eCh
MBI MME€EeM JIMIIb YACTHBIA Cayuai, TpeOylollHi CMArYeHHsi HaKa-
3aHus. M npu ycnoBHOM OCYXAEHUH BO3MOXHO CMATYEHHE
HAKa3aHUs B BUIE COKPALIEHUS CPOKA YCIOBHO OTCPOYMBAEMOrO
HAKa3aHusa JMHlleHdeM cBoGojbl. Ecnu e 3aKOH HMEeT B BHAY
NOAYEPKHYTh Ty MBIC/Ib, YTO YCHAOBHOE OCYXICHHE NO/XKHO OHITH
NPEXOCTABAAEMO JHLIb IPA HAJUYHOCTH OOCTOATENLCTB, TPebyio-
IMX CMArYeHHUs HaKasaumusd, TO Gosee Henecoo0pa3Hoi sABUIACH
OBl CCBIIKA HA CT. 25 V. K., B KOTOPOIii Takue OOCTOATENbCTBA
NoApPOGHO MepPeYHCICHEL.
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Taxum o6Gpasom mocTaToOyHOH, HA HAW B3rAAL, SIBAATACK
Obl creayiomas QOpMyIMPOBKA MPEANOCHIIOK YC/IOBHOTO OCYy<~
AeHusA: ,YCTOBHOE OCYXHEHHE MOXKET GHTh mpe-
AOCTABAAEMO B TeX CAYy4adaX, KOTAa OCYXACHHH i
NOo CBOeMy xapaxkrTepy, o60pa3y KHU3HH, MpOIIAOMY
NOBEACHHUIO WU NPOWAOA CYAHMMOCTH HE NPEACTAB-
JAAET OMACHOCTH A OOGIEXHUT U U KOrna B gene
HMEETCA OAHO H3 CMAr4YaOUHUX OGCTOATEABCTB,
YKa3aHHBX B CT. 256 Yroa Kon.“

[Ipu nposeneHun comManbHOrO 0GCACNOBAHUA JIMIA, Kak
O TOM GOBLIO CKA3aHO BHUIE, CyX OYAeT MMEThb B CBOEM pacmo-
PAKEHHH HEOOXOMMMBIE NAHHBIC VIS CYXIEHMs 060 BCeX yKa-
3aHHbIX 3JIECb NPHU3HAKAX, U CMOXMET B JOCTATOYHOM Mepe MHIH-
BHIYaIH34POBATH NPUMEHIEMYIO Mepy.

JanpHedmniA BONPOC Kacaercs Tex HaKasaHHil, OPH KOTO-
PHIX NPHMEHEHME YCAOBHOTQ OCYXKICHHS ABARETCA neaecoobpas-
HBIM. JIOMyCTUMOCTE €ro npu Haxasanuél  ulleHmes cBOGOIH,
HE3aBHCHMMO OT CPOKa 3TOr0 MOC/TEZHero, Npu3HaBagMast Iei-
CTBYIOUIUM 33KOHOM, €1BA JIM HYXAJ€TCs B nepecMorpe. B camom
JAea€, CPOK JHIIeHHS CBOGOABY) yCTAHABAMBAEMBIH B TOH WM
UHOA craThe Yroa. Kopexca§ xapakTepuayer aulub OLEHKY
TSOKECTH NeAHHs, A He JUYHOCThgIPecTynhuKa. YC/I0BHOE e
OCyXJeHHe BHITeKaeT u3 CyO‘eKTUBHBIX, 0CQBeHHOCTEl JHMuaA, A
HE M3 TAMECTH YYHHEHHOEO HM IIpecTyiieHus.. Pan amepuxau-
CKHX 3aKOHOJMATEILETB, HE 3HAIOMMX OFPAHMYEHHS BO3MOXIHOCTH
YCJIOBHOTO OCYXAEHHS CPOKOM, yrPOMKAEMOro 3aKX0HOM HAKA3aHHS,
H HOBEHlMEe eBPONEHCKHE NPORKTH MPABUABHO YYUTHIBAIOT He-
OOXOAUMOCTbnOCTaBATL B STHX  CAy4YasaX CBOGOLY YOEXICHUST
Cyabd. BOSMOXHO COXpaHHTP M OFOBOPKY O HEIONYCTHMOCTH
YCI0BHQFO OCYXICHUST fIPH HA3HAYCHHH NPABOJHIUICHHH, yKa3aH-
HBIX Bl €T. 40 (HO He OTHEMbHBIX MPODECCHOHAALHBIX IPAaB,
NpeAyCMOTPEHHBIX B ocoGenHoit yacru). 1o Tex mop, noxa Yroa.
Konexc coxpausies B Toii uau uuoli dopme TIPHHYIHTEABHBIE
PaCoTH B Ka4EETBE HAKA3aHHS, LIETECO06PA3HO OMYCTUTD YCIOB-
HO€ OCYXIEHHe M N0 OTHOLICHHIO K 3TOMY BHAY HAKA3aHHA [10
COOGPAXKEHUAM, YK€ Pa3BHUTHIM HAMH BBHillle. 3MeCh MPHULIOCH
OBl BOCCT4HOBHTb TONLKO TOT MOPANOK, KOTOPHI CyIIECTBOBAA
B NPaKTHKE HAPOJHLIX CyAOB A0 u3pauus Pykosojsnux Hawan
1o yronosnomy npasy 1919 r. Hakomen, uro kacaercs wrpada,
TO XOTA MOPOIO ¥ MO OTHOLIEHHIO K HEMY Ha 3anaje J0NnyCKaercs
YCIOBHOR OCy:KA€HHE, ONHAKO, B BHAY OCOOCHHOCTEH STOr0 Ha-
Ka3aHHS y HAC, HE C/IENOBA/IO Obl PEKOMEHIOBATL €ro yCI0BHOTO
uasHauenus. [lpuy HamMYHOCTH e 0COBO CMArYaLUMX 06CTOSI-
TEIBCTB 3[eCh NpaBuabHee ObI0 OBl HOMYCTHTH BO3MOMKHOCTH
I CyabH Ge3ycN0BHO OCBOGOXKAATh OCYXIEHHOTO OT STOro
HAKA3aHHA, KaK TO JONYCKaA0Ch pPaHbLIe JIeKpeToM O cyae Ne 2
u [lonoxendem o mapoxsom cyze or 30 mosiGps 1918 r. Boc-
CTaHOBAEHHE MpaBa CYNeOHOr0 OCBOGOKIEHHS OT HAKA3AHHS
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ANl TeX C1ydaeB, KOTJd BHHA OCYXIEHHOTO ABASETCA HHUTOXHOM,,
HAXOIUT ceGe MOAAEPHKKY B Haliei nurepatype 1!).

LlenTpaneHeIM BOMPOCOM AAS MNPABHALHOH [OCTAHOBKU
YCJIOBHOTO OCYXACHHMA M IJd TOr0, YTOOH OHO MOT/I0 HeHCTBH-
TENbHO [IPUBOJAUTE K OMNPEAEJEHHBIM MOJOMUTEILHEIM Pe3yibTa-
TaM, HE O0CTaBasfCh JHMIIL NPOCTOH (OPMOH CHHCXOMIEHHSI K
OGBHHAEGMOMY, a CTaB LIEHHOH YrOJZOBHO-MOJMTHYECKOH Mepoit,
IBNFETCA BONPOC O TeX yC/AOBHMAX, KOTOPHIE MOryT ObITH MO-
CTaBJIEHEl YCJIOBHO-OCYXIEHHOMY HAa BPEMfT HCNBITAHMUSA.

Hawe peficTByromee 3aKoHOAATeNBCTBO B 3TOM BOMpOCe
NPOBOJUT HpPe3MEepPHO Y3KYyI0 ¥ HE CHHTAIOLYIOCA C UHIHBHAYaNb-
HBIMH OCOOEHHOCTIMH TOYKY 3penust. TOAbKO yunHeHHE TOXIe-
CTBEHHOrO0 MM OXHOPOXHOrO MNPEecTylieHus Bfeuer, U npu
TOM BO BCeX CAy4asX, [PHUBEJeHHe OTCPDYEHHOTrO\HaKA3aHHS B
ycnoanerue. OCyXIOeHHBII MOMET BECTH J1060H Pa3 YH3HH,
OH MOXeT COBeplIaTh pa3Hoo6pasHbe d‘i@ﬂ
HE MOBTOPSIA JHIIL TOTO, 3@ KOTOPOE Q'O YCAOBHO
H BCe Ke OTCPOUEHHOE HAKA3aHue HEe MoxeT ObiTh N
B Hcnoaneuue. [Ipyd Takux yc/a0BHSR, npeaynpepnTeas
CTBHE YCJIOBHOTO OCYMAeHHS JBecbMa) HEBEIHKO W PACUHTAHO
TO/BKO Ha npotbeccuouanca,@ﬂpe /IeHHOro THIIA NPECTyNHOCTH.
OHO nopoNKHaeT W HEHYKH [HKY OB OlIPEeIeHHH TOTO,
KaKoe [pecTymIeHHe  Eae/ye ECTBEHHBIM HIH
OIHOPOJHBIM. Hpagm TE 3aKOHOAATEeNLCTBA,
HHTL OTCPOUYGHHOE Ha-
Kasanue npu cantpmeuuu BCH O HOBOIO MPECTYIMJIeHHUS.
Cyn B TaKHX cnyn‘aﬂx cam oﬁtymn' HACKOJIbKO HOBOE Mpecryii-
4 BALCTRYET O NPOJO/DKAIOLIEMCS] MPECTYNHOM NoBe-
AULA. K 0HeqHa}~B03M0mHo BLIIGIMTE W TE C/y4dH, KOraa
npekpalieHHe OTCPOUKH), I CyAa ABUTCA 06GfA3aTENABHHM
(manp., hipu onm%nom peuMauBse, MPH HOBOM MPECTYNJICHHH
. ONpPENeNeHHOMN TAMKECTH), HO MPH NOBEPHH K CYAY CO CTOPOHHI
3AKOHOATENS_HSTO YKA3aAHUE MOMKET ObITh MPH3HAHO HEHYKHBIM.
Ecau nna npepocrasieHus YCJAOBHOTO OCYXIEHHSI BCSAKOE Mpei-
LIECTBYIOIIEE OCYMIEHHE K HAKA3aHHIO JHINEHHEM CBOGOIK
CHAYIKHT yXe MOMEXOi, TO NOo4YeMy CJAEAYeT OTHOCHTHCS CHHCXO-
JUTEABHO K TeM, KOTOPHIE, MOJAYYHB YCI0BHOE OCyXIAeHHe, Oymyr
COBEpIIATL B TeYEHHE CPOKa HCNBITAHUS HOBBHIE [IPECTYIIEHUS:
ONpefeaeHHOH THKECTH, XOTd OH M He oxHopoaHmie? Taxkum
o6pazom nauGosee MNPaBUABHEM C YrOJOBHO-NOJHTHYECKOM
TOUKH 3PeHHsA Ob10 OBl BK/AKOYEHHE B YCJAOBHS OTCPOYKH 06s-
3aHHOCTH HECOBEpIIeHHsI HOBHX MPECTyIJIEHHH Boo6uie, mnpe-
AOCTaBHB CyAy B KaXJOM Ciay4ae BXOIMTb B 0OGCYMIEHHE TOTO,
HACKOJBLKO YYHHCHHOC BHOBBL IpPEeCcTyMJIeHHe JO/IKHO BJSYEL 3a
co60I0 OTM@HY HCHBITAHUS W NPHBEICHHE HAKA3AHHUS B UCHOJHE-

1) Cv. M. Tpoasunckuii. Cyre6Hoe 0CBOGOKIEHHE OT HAKA3AHHA M
€ro 3BoMOuHA 8 coBeTckoM npaee. Becru. Co. HOctanua, 1923 r. N 4.
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HHe. BO3MOXHO 6bIJ1IO OB B KAYECTBE MPOMEWYTOU~
HOTO pelweHUd NPeXOCTABUTHL CYAY Npu Goaee
JeFrKHX HAapYIIEeHHUSIX, HE NIPHUBOAT OTCPOYEHHOFO
HAKA3aHUA B UCNONHEHHE, YATHHHTB CPOK MCMH-
TAHHUSA MJM BHIOM3IMEHHTH YyCAOBHA ero Ha 6oxnee
. CTPOTHUe.

Ho ua pany c 0653aT€1bCTBOM HECOBEPUICHHS! HOBBIX Npe-
CTYNJICHHH, B OTAGABHHIX CAYHafX JKENATeNbHO NPeNOCTaBUTH
CyNy HPHCOIHHATH ¥ HAaJbHEHIIHe YCAOBUS OTHOCHTENBHO 06-
pasa >KH3HH M MOBEAEHHS JULA, TOAYHHEHHH €ro Onpeac/IeHHOMY
HAJ30Py MM BHIOJAHEHHS MM ONpeeJeHHHX 00si3anHocTel. Mbl
YKa3blBalAH, 4YTO OJIH0 MOTHBALMOHHOE JAEHCTBHE YCJAOBHOTO
OCy#IeHHS B PAJIe Cy4aeB HEAOCTATOUHO. SIBAAACE Mepoil MHAH-
BHAYAa/JbHOTO NPeAYyNpPeMIEHHUs, YCAOBHOE OCYXAGHHE JOMNHHO
CYUTATBCSI M C MHAMBUAYaJbHHIMH OCOOEHHOCTAMH, JIHYHOCTH,
KOMOMHHPYS B OTAEJBHBIX CJay4asX, MOTHBAMMOHHOE BAUSHHE
C MepaMu Haf30pa, JeYeHus, COLUaABHON nNOMOIH, HCIPaBH-
TEJLHOTO BO3/eHACTBHA Ha cBoGoae M T. n. B ortuoulénuu psana
NPeCTYNMHUKOB, €lle He BMABLIHX OKOHUaTeJbHO B npotheccuoHa-
JIH3M—HECOBEPIIeHHOJIETHHX, ,&gﬁﬁ{ommoa, YMCTBEHHO Cnabhix,
COLHANBLHO-HEYCTOMYHBHIX, HEACTBYIONUAR) U3 HYNIH H T. ML.—
YCJIOBHOE OCYXKJEHHE MOXeT NPUBeCTH K ycrnexy TOJAbKO TOria,
ecad OHO KOMOHHMpyeres C 8THMH AOROIHWTENbHHIMM (opmamu
npeaynpeauTeapHOLQ BOdneiieTBua. E@Ba M MOXHO OXBaTUTh
BCe 3TH (OpPMELAO6IINM HMEHEM, ,0dTPOHUPOBAHUs“, BBEICHHE
KOTOPOTrO NpPH YEIOBHOM OCYMICHHH PEKOMEHAOBAJAOCh B MPO-
€KTe OOLIell YacTH yroJOBHOMONKOEKca, cocraBaeHnoit Mucru-
TyToMm GOBerékoro Klpasa (cT. 29); Gonee nOAXOAALIMM HaM
KaXETQHl YCBOGHHOE Yike Haweil JAuTepatypoil Has3BaHHue ,None-
yuTENBHOrO Han3opa“. "B HeM yKa3wBaercs, C OJHOK CTOPOHHI,
Ha HeQBXOJMMOCTH [I0NeUeHHs Haj OCYWJEHHHIM C LENbIo Jyu-
wero €0, couuagbHOro mnpucnocobnenns, a, ¢ APyrofi—orme-
yaerca 3HaYenue Han3opa, HaOMIONCHHA 32 ero IOBEJCHHEM.
€HHE YCMOBHIf, OTHOCAIMXCA K NPaBHiaM OCYyLIeCT~
BIGHHA HAA30pa MOKHO ORITH BCEUEJO NPEAOCTaBAeHO Cyny
HAH TOMYy OpraHy, B PyKax KOTOpOro OyIeT COCPeIOTOYeHO
nHabmonenne 3a TakuM YCJIOBHO ocyxieHumM. Cya, BHOCA Te
WM HHBE YCJIOBUA OTHOCHTENBHO TNOBEASHUH JIHLA, CMOXeTr
co00pa3oBaTh UX C OCOGEHHOCTAMHM JHIA M €ro [MOJOXKEHHS.
Opran NMOMEYHTE/JIBHOTO HAJ30pa YCTAHOBMT MpaBuiaa €ro ocy-
LIECTBJEHHs, COO6pa30BaHHEIE € MeCTHbIMM ychoBusmu. [lone-
YUTEJIbHHN HAaJ30p NACT BO3MOMHOCTE CAEAHTh 3a BHITOJHEHHEM
JANOM BO3JIOKEHHBIX HAa Hero 00s3aHHOCTEH, M OT HEro He
YCKOJbL3HET, ©CAH YCAOBHO OCY)XIEHHBII CHOBA CTAHET HA NyTh
coBsepiienust npecrynaenuil. J1pn HaaugHOCTH TaKOro Hab.aio-
JIeHUSI, YCIOBHOE OCYXJeHHe BO MHOIOM NOTEPAET XapaKTep
TO ,MHHMOH BEpH“, B u4eM €ro 4acTo ynpexawT HmHe. Ho
BMECTEe C TEM OHO SIBHTCA M MEPOH, OXpaHAIOlIeH CaMoro ycaoBHO-
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OCYXAEHHOr0 OT MaabHEHIIUX co6/sa3HOB, craboCTel, OINOOK,
TOJKAIOUIHX €ro Ha HOBRIE HPECTyI'I."leHHﬂ..

He crany ocranaBiHBaThCsi HA CaMOH OPraHHU3allHH TAKOTO
Han30pa. OnbiT aMEepPHKAHCKOH NMPAaKTHKH JdeT B 3TOM OTHOLIe-
HuM psif 06pa3uos. Heo6Gxomaumo JHIIB OTMETHTH, UYTO /A OCY-
LIIECTB/ACHHS HAA30pa NMoTpebyeTcs CO3XAHHE 0COGHIX MOJKHOCT-
HBIX JIHL{, BBEIMOJHAIOUINX 00F3aHHOCTH NO TaKOMYy HAaG/JIOASHHIO
B KOHTAKTE C CyAOM. DTH 00A3aHHOCTH MOrYT OHITh COEAMHSIEME
¢ (GyHKNMSAMH COUHANBHEIX oOcnegoparened npu cyge. Coxep-
HMAHHE MX MOXET ObLITH OTHECEHO HAa MEeCTHHe cpeicrsa. B uae-
aze CielyerT CTPeMUTbCS K TOMY, UTOOH TaKo#l 06CIeaoBaTe/ib-
HAO/MONATe/Ib HA3HAYAJICA JUI KAXKIOTO YCJAOBHO-QCYHIACHHOTO.
Ho npu orpaHH4eHHOCTH HAUIHX MECTHBIX CPeACTB} JIOCTATOMHO,
€C/AH TaKHX JIHL OyIeT HeCKOJAbKO HAa KA paitoH ryd. cyna,
npuyeM Cya Oymer NPUCOeAMHATH K YCAQBHOMY OCYMIACHHIO
TAKOH HAJ30D JMIIb B TEX CAy4asX, KOpfa OHNEpH3HACT, UTO
NaHHBE cyyaii TpeGyer 0coGeHHO BHAMATEBHOrO 'K | ceGe OT-
HOWeHHA. TakuM 06pa30oM, HA3HAYCHHE NMONeIHTENLHONQ HAN30pa
NOMKHO OHTH CHEMaHO He O6A3ATEeNBHBIM, a JnlbddaKyabTa-
TUBHEIM 1751 cyaa. OaHaKo, OAHOBPEMEHHO C 3THM )KeAaTeNbHO
pACNPOCTPAHUTE CPEMH cyﬂ,eﬂﬁ HaJAiAlUe, CBENEH!A O POIH H
3HAUEHHH STOH MEPHl M yKa3aTh, XOTH) OB \IPUMEPHO, Cay4au
fIPAKTHYECKO ee wuen pasHocTH. |

Ecnn, Kak 6bLA0 yxa3aHO, €OBeplU€HHE HOBOrO NPECTYIe-
HUS ele He JO/KHO CO3/1aBarh AMheyfia 00513aHHOCTH PUBECTH
B UCMONHEHHE yCAOBHO OTCPOMRHHQE HAKA3AHME, TO TeM 6ounee
3TO CAemyer.CKasaTh)OTHOCHTEABHO HEUCHOHeHHs YCIOBHHA HAK-
30pa. TaKoe HApDYIICHHE NO/DKHO JMIIb CONPOBOMAATHCA BhI-
30BOM JHlla B Cy[, BHCAylIaHHeM ero oO0‘ICHeHHHl 4 nokaana
oGcnengBare/s-HaGionaTeNns, nocae 4ero ot cyabu Gyier 3asu-
CeTb, OCTABHTH JIH | OTCPOYKY B CHJe, CJeNaB BHyUWEHHEe Jduy
WM BHIAOMBMEHMB/NIPaBWJIA HAJX30Pa, WIH e NPHBECTH B HC-
nosaHenue OTEpodenHHoe Hakazauue. 12 QYHKUMA MONKET OHTbH
BpydeHa eNUHOMMYHO HAPOJHOMY Cyabe H obnaexarbcsi B Gopmy
onpeneneHus, He TPeGyioUEero r1acHoro ¥ QopManbHOTO Mpo-
H3BOJCTBA.

CpOK HCNBITAHKS JOMMCH TAKKE HAXOAMTHCS B 3aBHCHMOCTH
or ycMmorpenus cynapu. [lepuox or 2 a0 10 aer, ycranoBJACHHBIA
HALIIMM 3aKOHOMATENbLCTBOM, CACNYeT NPHU3HATH BecbMa JJIMTE/b-
HBIM M TPAKTHYECKH Ma/J0o BeAylLIMM K LEMH, TaK KakK 3a 3TO
BpeMsi Haxa3aHHe 4ame BCero OyAeT MorameHo aMHHUCTHEH WM
NABHOCTBIO; HE JErKQ M MPHUMOMHUHATH YEMOBEKY ero npoIuayio
BHHY 10 MCTEYEHHMH HECKO/IBKHX JeT. JloCTaTouHO yCTaHOBHTH
OJIMH MAKCHMAJbHBEIH Mpeaes B TPH roAa WA B NATH JET, pac-
YHUTHIBAS HOPMaJbHBI CPOK B OJMH roj C BO3MOXHOCTHI €ro
VAMMHEHHs B Caydae AypHOro mnopeaenud. JlanTenbHHE CPOKH
OCOOEHHO HENPHUIOAHBI JJisl YCJAOBHOIO MCNHITAHMS, COMPOBOX-
AaeMoro Haja30poM, TaK KaK TOraa Oynaer HaOMOXaThCAd 60ab-
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110 HAKOMJEHHE JIen y o6caenoBaTened-HaGniofaTene, 4To He-
H36eXHO 0caabuT NeHCTBUTENBHOCTL TAaKOro Hax3opa. Ecau
JHIOSE TEUEHHE TIONa MM IBYX MOKa3ano Ce6st CROCOGHHIM
BECTH NOOGPONOPSAOYHYIO KH3Hb, TO BPSL JH OHO OyIeT Hyx-
JaThCA B JaNIbHEHIIEM HAJA30pe HAM YCHICHHOH yrpose. Henbsa
nymath, 4to Goabumi cpoxk ,He Oyner Bpeauts®. On Oyner
BPEIAUTH CAMOMY YCJOBHO-OCY)KIEHHOMY, KOTODHIH B NEPHOIL
HCINTAHAS [IOJBEPraeTci HEKOTOPHM CTeCHeHusiM (0GA3aHHOCTDH
COOGIILHNST O CBOEM MECTE XHTEIbCTBA, 00S3aHHOCTH IOAYHHE-
HUSI HAL30PY M T. IL); Off Gyner BpeauTb W NPABHIALHOH NOAH-
THKE HOKA3aHHMA, TaK KaK [PHMEHCHUE HAKA3AHHA MO MNpoTeue-
Hnu Go/ee Wik MEHEee NJAMTENbHOr0 MepHoja He MOXET OHTb
060CHOBAHO LEAAMH PAa3yMHOH YroJOBHONH MOJTUTHKH. Haxonemn,
M yalre OyayT HAOMOAATLCS TaKMe Ciyuyad, 4TO CyM, HE CBi3aH-
HEIH HEOGXO0JUMOCTBIO [PUBEAEHUS B HCHOJAHEHHE CTApOro Haka-
3aHud, OyAeT MOYTH COBEPIUEHHO nruop_aﬁﬁm erg B cayyae
HOBOrO NPECTYMJIEHHS], YTO YKPENUT BgHACETeHNH MBICAb O MHH-
MOM XapaKTepe yrposbl HUCHOAHEHHEM HaKasaHusl MPH|YCIOBHOM
OCY K IEHNH. : ¢ &

[1pn cpaBHATENBHO KPATKOM CPOKE, HCIBITAHHS BO3MOXHO
Gea 0co60ro HeyAoOCTBA BBESTH M.3aK/MOMHTENbHOE NPOA3BOA-
CTBO O NPH3HAHMM NEPHONA| HCHMTANHA 3AKOHYEHHBIM, O KOTO-
pou ME nucanu Beiued Mpu XOpoiueM NOBEACHHA Jaula Npex-
cTaBaeHne 00 OKOHMAWHAM MCNHTAHHs MOXET ObiTh CIeNaHo op-
TAHOM, OCYIUECTBAAIOLINAM HAN30P N0 HCTEUCHHS CPOKA HCIbi-
taHus (10CPOYHOR)NOCBOGOKAGHHE OT HCMLITAHHA); TPH [JIOXOM
[OBEACHHN — COOTBRICTBEHHBIA ) CPOK MOXET OHTb Y/JIMHEH
CynbeH,

Kakyro cuay caémyer npH3HaTh 3a MOCTAHOBJAEHHEM CYyIbH
O NPU3HAHAH MCNHRAHUN OTOHTHIM yCMEWHO? 3/€eCh BO3MOMXHLI
pasaudibie TOuKM 3penusi. Bo-mepBbix, MOMHO BBECTH QHKIHIO
TOrO, 4TQHNHAKA3AHME MOYUTAETCA OTORITHIM, NPHYPOYHB MOMEHT
OTGLITHSI HAKasaunsi KO BpEMeHH BCTYIVIEHHS B CHay NMPHroBopa
06 ycaoBHOM ocyxcaeHuu. Ilpu 3roi Touke 3penus JAHNO, CO-
BEPIIHB HOBOE OAHOPOTHOE HAH TOXAECTBEHHOE NpecTynieHHe,
GyNeT CYUMTATHCA DEUMIMBHCTOM M K HeMy MOryT OHTH NpHMe-
HEHH MEpHI, YCTAHOBJAEHHBbIE sl peruausuctoB. OT6HTOE HAKA-
3aHHe PETHCTPUPYETCs B CnpaBKax o cyaumocrd. [lo apyromy
B3rASAY HAKA3aHHE B TAKOM CJydae MNPU3HAETCSl MOralleHHLIM,
T. €. AaHHOE JMIO NPUPABHUBAETCA K JIHIY, OCBOGOXICHHOMY
OT HAKa3aHHs, AHAJOTHYHO TOMY KaK TO NPHHATO s AaBHOCTH,
aMHMCTHH. 37eCh OCTAeTCS B CNPaBKe O CYyAWMOCTH JHIIb (axT
OCYMXIEHHUs, HO JHIO He CYMTaeTcs OTOHIBIIMM Haxa3anue. Ha-
KOHEL|, BO3MOXHO NPHJAATh VCHEWHO OTOBITOMY HCNHTAHHIO H
Cuay PeabGUAMTHPYIOLLYIO, IPUUeM B TaKOM Cayyae camblii (akT
YCJIOBHOTO OCY)XJI€HHSl He BHOCHTCA BOOOIUE B CNpPaBKH O Cy-
JHMOCTH HJH BHIYEPKHBAeTCHA M3 HuX. [lpakTHYecKOoe 3Ha4YeHHE
3TH PasjMYHBEIE TOYKH 3PEHHST MOrYT MMeThb: 1) B OTHOLIEHHK
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HCHUCACHUA peunguBa U 2) AAd ONpeAeeHHA TpaxAaHCKOH
NPaBOCIOCO6GHOCTH AKLA. B psaje eayuaes /s 3aHATHA TOR HIHHHOM
JO/MKHOCTH, BCTYIVICHH B QNpeie/eHHY npodeccHio, BhINO/-
HEHHA TeX HAM MHHX OOIIeCTBEHHHX O00A3aHHOCTEH YYHTHIBAGTCA
He TOAbKO (QaKT OTORITHS JHLOM ONDPENE/NeHHOrO HaKasanusd, HO
¥ (pakT mpeauIecTBYIONIEro OCYXIEHHS 33 ONpeje/eHHoe npe-
crymsiende. Tak, mo cr. 65 n. ,kx“ Koucturyunn PCPCP, nmuua-
I0TCA AKTHBHOTO ¥ MACCHBHOTO HM30HPAaTEeNbHOrO NpaBa ,JHIA,
OCY)XJIEHHBIE 332 KOPBLICTHHIE H Mopodaimiue npecrynaexns“. Jas
OOL(eCTBa, I8 CAMOI0 OCYXIEHHOTO, OTOBIBHIEr0 MCMBITAHHE,
KOHEYHO, NaneKo He 6e3pa3nuuno, Kak Oyaer KBaJuduuupo-
BATHCS 3aTeM €ro COLMa/IbHO-MPaBoBOe NoJoXKeHHe, Mel cunTanyu
On 60Jee MPaBHABHBIM MPHAATH YCHIEMHOMY HCIHTAHHIO CHIY
0OCTOATENbCTBA, JHINL [IoTamaioniero Haxasanune, O aHaKo,
TAKOMY JMHIY, 010 OTOHTHH XBOHHOIO CPOKA HCHH-
TAHHUSA, MOXKHOOHNOOHNPEeLOCTABHTBILPABO BOUTH
BCYyA C XOZAaTAaHCTBOM O NOJNHOM MOrdMeEHUHU €ro
CyAMMOCTH (peabuautTaunu)fApu 4eM ero X0 narai-
CTBO NMOAJNEeXano 6H yA@BJAEEBODEHHI,CHAH 6B
JHUIO 10KA3a40, HTO B TEYEeHHU S BCEr0 3TOF0 CPOKa
OHO Beno ceb# nOGpO[}»ﬂpH,&Qqu M HE COBEpUIANO
HOBHX MpeCTyn/JeHH

[Tpu aroit cucremeé ?‘&"
X JBYX 5TallOB: ng&o (" _
OT yrpossl npusefiends B HENOo € HA3HAYEHHOTO HAKA3aHHA,
HO GhIBIIAS CyAMMOCTb €lle He YCTPaHS/I4aCh, NPOXOMIAEHHE XKe
BTOPOro 3Taua—uahiaxHBaJI0 66 B 0QdUUHATbHBX CHpaBKax
BCAKYIO IAMATE O COBEpLISHHOM npectynaeHud. dra ¢opma 60-
Jee uedaecoo6pasHa, HeM YAIMHEHHE CPOKAa YCJIOBHONO HCIIhI-
Tanus, TaK Kak npi Hel” n3beraeTcs BpeAHAs CTOPOHA, BhIpa-
HaE0WAACAd B MCOOAHEHHH OTCPOYEHHOrO HAKA3aHWs [0 MCTede-
HHM GONEe uAH MEHEe JUIMTENbHOrO [epHOJa, H YCTpPaHIeTCH
He06X0AMMOETE! OCYLIeCTB/ACHUS HAA30pa 3a JMIIOM B TeYeHue
BTOpOro arana. JIuuo e, B TeyeHHe IBOHHOrO CpoKa He CO-
BEPLIHBLIEE HOBBLIX IPECTY/IEHHUT, BIOJHE MOXET OBITh MPH3HAHO
3aCAYKUBAIOMHUM 3a6BeHHs €ro NMpOIUJIOH BHHBIL

TakoBel BaxHedlIHe 3amMeuyaHHsl, KOTOPbIE MOXKHO CI&IATb
OTHOCHTENBbHO ycaOBHOro ocyxaeuna de lege ferenda. B Ha-
IIHX YCJAOBHAX BeCbMAa EAaTelbHO € 0CO00H 3a060T/IMBOCTBIO
OTHECTHCH K 3TOMY MHCTUTYTY. JIBHBLIMCH NPOBO3BECTHMIIEH
HOBOTO MPHHLMIA YCJOBHOIO HAaKasaHusi, 9Ta Mepa B Hayaib-
HBIX CBOMX MOCTPOEHHSX Pa3BHBAACh CPEIM BO33PEeHHit CTPOro-
K/IACCHYECKOH IIKOJIL W OTYACTH BOCMPHHANA B CeOA MX HaJerT:
B HEil CTasH YCMATPHUBATh KAPATENLHYI0 Mepy, MOABEpralimyio
YCIOBHO OCYXKIEHHOT0 0COOOMY HCHBITAHHMIO YTPO30ii IBOHHOIO
Haka3anua. Ocaabnenue HIeH KJIACCHYECKOW [IKOMBL MOCTENEHHO
CMBIBA€T C YCJOBHOTQ OCYK/JIEHHS 3TOT HECBOWCTBEHHBI €My
HAJIET W OTBOJMT €My HajJexaliee MeCTo CpeAd pAjxa APYrux
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MEp, Ha3BAHHBIX HAMM MepaMu MHAMBHAYATLHOrO NPERyNpex-
nenusi. Yron. Komexc 0co60 pe3ko nOAYePKHBAET YCAOBHOCTH
NpUHNKMNAG HAKasaHUs, BBIIBHIadA HApALYy C HaKa3aHuem Jn0-
BOJbHO MHOTOYHMCIEHHHH COMCOK Mep COuManbHOil 3auure. C
3TOH TeHJEHIMeH OrpaHWYCHHA HAKA3AHUA BMNOJAHE COrJacyercd
W JanbHeHni Wwar B 3TOM HanpaBJeHHM—pPa3BUTHE U YIrIy6-
JeHne B YroaosHom Komexce mep MHAMBHAYa/NLHOrO Mpeny-
NPEXJEHHs, CPEAd KOTOPBIX YCAOBHOMY OCYKIEHHIO TNpHHAL-
JEXUT HanboJee BUIHOE MeCTO. \

Jas ycnexa 3Toii MEpHl HAa NPaKTHKE, HENOCTATOYHO yCTa-
HOBUTH B 3aKOHE T€ WM MHBIE NPeANOCHIKH U (OpPMBI TpUMe-
HeHusa 3TOH mepun. Hyxaio npaxkTuyeckm pas‘sICHUTH CyAbAM
3HAYEHHE W CMBICT €€ B 60pb0€ ¢ NPeCTYNHOCTLIO, YKa3aTh UM
BO3MOMHOCTH WHIMBHAYANU3ALHMH NPERYNPENUTensHOr0 BO3IEH-
CTBHA, OTKPHIBAIONIMECS MDY MOMOLIH Hee,,
MPaKTHYECKHE CMOCOOHl OPraHu3aluyu eedd i
TAKMX yC/AOBHAX u30erHyra OyAer Cay¥aiHOCTL BUHe
3TOH Mephl, WIMI030PHLIA €€ Xapakyep B nei—icmmenﬁ HH3HH
W CeToBaHMsl HA TO, YTO NPHMEHCHHE ee CrnocoOCTBYET AMlub
POCTY NPECTYNHOCTH B CTpaHgd
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