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OT ABTOPA.

-Hactosmas xHura npencraBsiser co6oil 3aHOBO mepepaboTaH-
HOoe H3flaHHe KHuru ,HMMymecTBeHHEIE DpPecTynneHHa*, BHIEnmeH
B 1925 r. Ona saunwyaer B cefe CHCTEMAaTHYECKOE HIMOXEHHE H
aHanH3 HOPM COBETCKOrO YroJIoBHOrO NpaBa O MPecTYIIeHHAX NPOTHB
HMYLIECTBA H HCKITIOYHUTENBHEX TPaB, KaK OHW HalK cefe BLpaxeHHe
B8 YronosHom Kopexce pen. 1926 r. [lpH pacCMOTpeHHH MONOXEHHH
Yronosuoro Kopgexca ucnonb3osaHu TenpasbsiCHEHHS OTAENBLHEIX
ero crarted, KOTOphle chenaHH O6HNH B cynedHoH npaxtuke PCOCP
u YCCP B uupkynspHo# npaxtuke HKIO PC®CP.

Tax xax ocobeHHocTH mnoCTaHOBMeHHH YronmosHoro Kopekca
0cofeHHO SIpKO BLISBAKTCS (H3 CONOCT2BIEHHA HX C 0COGEHHOCTAMH
MOCTAHOBJIEHWH MO TeM e BONPOCaM. HHOCTPAHHEIX 3aKOHOAATENLCTB
W TaKk Kax, C APyrod CTOPOHH, MHOrME U3 HHX YACHSIOTCS Nydyiue
BCEro NpH HaunexauleM TeOpeTHYeCHOM HX OCBeleHHH, TO B MHTE-
pecax BCECTOPOHHEro Hay4eHusl COBETCKOTO YroJIOBHOrO Mnpasa
SBNSNOCH HeoOXOOHMEM XO0Ts 6H B 0BL[HX YepTax NpPHBOAHTE COOT-
BETCTBEHHEE TNOCTAHOBIIEHHs APYrHX 3aKOHONATENHCTB H TONKOBA-
HHSI yroloBHO-NpaBoBod mnuTepatypd. Opnako, ansg TOro, 4TOOH
BTOT MaTepHal He 3arpoMOM/an HEeNoCcpeACTBEHHOro CHCTeMaTH4e-
CKOro aHanu3a COBeTCKOrO YrollOBHOrO npaBa, OH OTYAacTH HabpaH
ocobum wmpugTOoM, OTYACTH MOMelUleH B MpHMe4YaHHsIX. B npHMeya-
HUSAX Ke HaWIH cebGe MECTO Te B3T/AAL, KOTOPHE OhINH BHCHA3aHHl
fIpA TONKOBaHHH OTAeNbHHX cTated YronoBHoro Konekca, kax
B cyae6HoH MpakTHKe, TAK H B Hawed Nnutepatrype (B OOLIHX Kyp-
cax no YrofioBHOMY NpaBy, B CTaThAX, NOMELIEHHHX B IOPHAHYECKHX
XypHanax, ¥ B KOMMeHTapusXx K YronosHomy Kopexcy), u HoTopHe
PacxofiiTcsi CO B3rJISAaMH aBTOpPa.
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BBEJEHHUE.

§ 1. O6umee noHATHE MNpPecTYyNNeHHH TNPOTHE
UMy ecTBEa W MCKNoOYUTEeNbHHX npas. Cpenn npouux
NpecTyniieHW, HW3BECTHHX NK6OMy 3aKOHOAATENLCTBY, 0cofoe MecTo
N0 CBOEMY COLHMANBHOMY 3Ha4YeHHI0 3aHumaeT ofwHpHas rpynna
npecTynieHdd, HMEHYeMHX HMYLECTBEHHHMH, K KOTOPOH Herocpen-
CTBEHHO MPHMEIKAET rpylna NpecTymieHuH#, HanpaBreHHHX MPOTHUB
HCKJTIOYHTENBLHEX Mpas.

Oco6eHHOCTEI0 3THX MPecTymiIeHHH, B _ NPOTHBOIONOXKHOCTD
C OOHONM CTOPOHH [IPECTYIUIEHAAM NPOTHB JHYHOCTH, C APYFro#A
NpPEeCTYNNEHHsAM MNPOTHB roCynapcTBEHHOre M 06leCTBEHHOro CTPOS,
ABJSETCA TO, YTO OHH HANPABMAIOTCH Ha npaBoBele 6nara, Mory-
IKe NpUHALIeXaTh KaK MHONBHAY, TAK H KONIEKTHBY, KaK JIMYHOCTH,
Tak W obuiecTBY, NpHYeM NpPHPOHA HX HEe MEHSETCH OT TOFo, AB/ISAETCH
# B OTHENLHOM Cnyyae npeaMeToM NpecTyniieHHs 6naro, mnpHHAaN-
nexauiee 4enoBeKy wunu  obumectsy. TakHMH NpPaBOBHMH Graramu
SBNSIOTCS, C OQHOH CTOPOHE, HMYIUECTBO B COGCTBEHHOM CMHCIE,
€ Opyro#, T. H. HEMaTepHanbHHE 6nara, MMeoLIHe OTHACTH THYHEIH,
OTMacTH MMYIIECTBEHHHH XapaKTep: 3To—IIpPOABNEHHE HHTENNeK~
TYyansHOro TBOpYECTBa 4enoBeka (aBTOPCTBO) H NMpEAMETH T. H.
TIPOMEILINIEHHOH COBCTBEHHOCTH (H306peTeHHe, NPOMKLUIEH KA o6pa-
3el, TOBApHHA 3HAK, ¢HpMa), SBAALUHECH 06BEKTOM T. H. HCKIO-
YHTENBLHHX NpPaB, NOCAraTensCTBA Ha KOTOPHE, XOTH H HMEKT CONpH-
KOCHOBEHHE C MMYIIeCTBEHHHMH MNPecTYINIEHHAMH, HO BMECTE C TeM
OTNHYAKTCA OT NOCMENHHX, BCNEACTBHE Hero OHH JOMKHH OHTh
BHIENIEHH H3 FPYNNH MMYIECTBEHHHX NpPECTYMIeHHH.
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I'Ipecr HIERHA NpOTHB HMYylliecTRAa.

§ 2. loHsaiTHe U BHUAH NnpecTynineHUHK nNpoTHB
HMyumecTsa. [lpectynneHds NpoTUB HMYLIECTBA HMEIOT CBOHM
npeaMeToM TO 6raro, KOTOpOe UMeHyeTCs HUMYLECTBOM; 6naro aTo,
B OTNHYHE OT NH4YHHX 6nar yenoBexa (WHM3HH, TeNecHoii Henpu-
KOCHOBEHHOCTH, CBOGONH, WYeCTH, MOJNOBOH HEeNpHKOCHOBEHHOCTH X
HENPHKOCHOBEHHOCTH NHYHOH KH3HH), AMOXET NpPUHAMNEeRATH, KaK
dusuveckomy nuuy, TaK u xonnexmpj MIofleH | IO PHAUYECKOMY JIHLLY.
HmyinecteeHHue NPECTYNNeHHsl; B) MPOTHBOMONNXKHOCTL MOCAra-~
TensCTBaM Ha nu4HHe Gnara HEIIOBEHA; He 3aTparuBalT ero Ju4-
HOCTH, KaK TaKOBOH, W NOCAraloT HA  Ye/noBeKa IHIIb NOCTONLKY,
TMOCKONILKY OH ABNAETCS O6NanaTeneM H3BECTHOTO MMYIECTBA.

Hmywectso, Kak ‘06nekt TPECTYM/IEHUH BTOTO poja, MOoXeT
6HTL noOHHMaeMo BIBOSKOM CMHCIE: a) B CMHICIIE MATEPHANLHON
Belid, T.-e. OlpEeNeNeHHONd NpenAMeTa BHEWHEero MHpa, SBMSIOUerocs
OGLEeKTOM HMYIECTBEHHHX MpaB Apyroro nuua, u 6) B CMHCHE
HMyILECTBa, MOHHMAeMOro, KaK MpaBo HAa HMYLIECTBO, WM KaK COBO-
KyMHOCTL HMYUECTBEHHHX 6nar, oxBaTmBaoulux coboil Kak MaTe-
PHANIEHEE BellH, TaK W Te WIH HHHE MpaBa Mo HMYIIECTRY, a TAKKe
HMYUECTBEHHHE BHIOAH. B COOTBETCTBHM C 3THM ONHM MMYyILECT-
BEHHEIE NDECTYNNEHHs! XapaKTePH3YIOTCs, KAK MOCATATeNbCTBa Ha
HMYLIECTBO B CMBIC/Ie MaTepHanbHOH Belld, APYrue e HanpaBnsioTcs
DPOTHB HMyllecTsBa Boobige,

[TpectynHoe neiictBue B cocrase HMYIIECTBEHHBIX MpPecTymn-
NeHnH BHpa¥aeTcs B o6UIEM B IBYX BHAAX: 3TO 1) npoctoe ymeHs-
weHue cepn HMYyLIECTBEHHOro O6NajaHWsi HIBECTHOrO iMua, npu
KOTOPOM MpecTynHoe AeHCTBHE OrpaHMYMBAETCH HAaHECeHHEeM HMY-
IUECTBEHHOrO Bpeaa 3TOMy MHUY, M 2) yMeHbuweHHe chepH 4yXoro
HMYIIECTBEHHOrO  o6nafaHus, COMpOBOXAAKUIEECH YBeNHYeHHeM



chepu HMyLIECTBEHHOTO o6najaHusi BHHOBHOrO, NPH KOTOPOM npe-
CTynHOe NeACTBHE He OFPaHHYMBAETCA HaHeceHHeM yuiep6a, a conpo-
BOXAAETCA euie npuHobpeTeHHeM BHHOBHHM HMymecTsa. Kax Tat,
TaK W OPYroi BHA 3TOH MPECTYNHOH [eaTeNnbHOCTH BO3MOXEH Kak
NpH NOCAFATCNLCTEE HA HMYINECTBO, KaK MaTepHansHyKw Bellb,
TaKk W MpH TOCATATeNLCTBE HAa WMYMECTBO, Kak Taxosoe. B ofomx
BTHX CAy4adX BO3MOXHO, KaK MOBPEMAEHHEe WMYIWIECTBA MM TIpU-
yYHHEeHHe eMy Bpeja, Tak W npuolpeTeHHe HMYyLIECTBA.

Yro KacaeTrcss MNPECTYNNEHWH NPOTHB MMYLIECTBa, KaK MarTe-
pHanLHOH Beld, TO B BHAY TOrO, ¥TO BEllb MOXET GLITh NpPeAMEeTOM
KaK 4Yy¥oro rnpapBa CcCOCTBEHHOCTH, TaK M HHHX HMYUIECTBEHHHX
npaB, OHU BHPAXATCA WM 1) B TaKWX NesAHHAX, KOTOPHE 3aTpa-
FMBAOT 4YYMKYIO COGCTBEHHOCTh, MNHM 2) B TaKMX, KOTOpHE NocAraioT
HAa HHEE HMMYLIECTEEHHHE NPaBa, ABNA0UIHeCH COCTaBHHEMH YacTaAMH
npasa co6CTBEHHOCTH—MpaBa pPaclopPsKEHHMs, BNafeHus H NOoNb30-
BaHHuA. [lepBasi H3 STHX ABYX IpynngB cBOIO“QuYepenb pacnanaercs
Mo O0COBEHHOCTSM NpPEecTynHoi {esTenbHOCFH Ha 2) MOBPEe-
neHue wumywectra u 6) npuobpereHke uMyumecTsa, T.-€. obpa-
leHHe ero B CBOIO COGCTBEHHOETR; \MOCNENHEe Xe MOMeT Mpo-
WCXONHTH MMM TOCPEACTBOM |aa) mpHeBOeHUs MMYUIECTBA, KOTOpoe
coBepluiaeTcss 6es HapflueHusl | BnajeHus Bemeio, H 66) noxu-
IeHHs] MMYLIECTBAguyKOTOPOE sBSEeTCS HapylleHHeM BlajeHus
Belbio M pacnapgaercd Ha, OTHeNnbHEE BHAH B 3aBHCHMOCTH OT CHO-
coba pmeficTBus BHHOBHOrQ; 3eChb pPa3anu4aeTCs W/IH HEHaCH/IbLCTBEH-
HE—TaliHHA (Kp2Xa)Hnn OTKPHTHH (rpafex)—Hiad Xe HacCHib-
cTBeHHHIi (rpabex u paaboif) crocob AedicTBHS BHHOBHOrO; Kpome
Toro npHoGpeTeHHe UMYIUECTBA MOMET NPOHCXONMTE MYTEM HCMOMb-
30BaHUA UYMOTO HMYLECTBEHHOTO TNPECTyMieHus, 4To obpasyer
BB) NMPHKOCHOBEHHOCTh K MPHOOpETeHHI0 MMYIlecTsa.

CpenH NpecTynneHHil NPOTHB MMYyLUIECTBa BooOle TOYHO TaKKe
MOXHO pasnuyath o6e Ha3BaHHHE TPyNNH NpecTyrnieHui: 1) mpH-
4yHHEHHE HMYLleCTEeHHoro yuep6a, KOTOpPOoe MOXET COBeplmaThCs
nyTeM MnM a) 3noynorpebneHus popepueM unu 6) HeUCNONHEHHs
LOroBOpa HNIM B) SanpelleHHOod CHeNKH, M 2) NpHobpeTeHHe HMYy-
HecTBa, KOTOpOe B CBOK O4epeAb AENHTCsS B 3aBUCHMOCTH OT CrO-
coba NefcTBMS BHHOBHOTO, Ha a) MOmEHHHYeCTBO, crocoboM AeH-
CTBMS KOTOpOrO sBnseTca ofmaH, 6) BHIMOraTeNbCTBO, XapaKTe-
pUsyeMoe MpUHYXIEHHeM, KaK CrnocofoM ero cosepLieHHs, W B) po-

CTOBLIHYECTRBO, COBepliaeMoe TOCPEeACTBOM 3KCIIoaTalHH aApyroro
JHua.



Takopa ofmast cxema MMylUleCTBEHHHIX fpeacTynneduid. Bce
TOMBKO YTO YKA3aHHBIE BHAW HMYL(ECTBEHHHX [[PECTYNJIEHHH
H3BECTHH BCEM COBpPEMEHHHIM 3aHOHONAaTe/NLECTBAM, HO OGPHCOBKA
COCTaBOB HX M BMeCTe C TeM KnacCHQHKauus WX MpeAcTaBAAT
Gonkuuroe pasHoofpasHe B OTHENBLHHX YroNOBHHIX KONEKCAX.

§ 3. Buau MMymecTBEHHHX MNpPecTYNNeHHH no
VYronosHomy Kopexcy. YronosHui Hopexc nmomeuaer Bce
HMylleCTBeHHHE MpecTymieHns B onHoW rnase (VII), npeaycmar-
puBag kpawy (cr.ct. 162, 163 1 166), noxynxy xpaneHoro (cT.164),
rpabex OTKpHTHI# (cT.cT. 1654. 1 1 166) u HacunscTBeuHi (ct. 165
y. 2), pasboit (cT. 167), npuceoenne umymectsa (cT. 168), MoweH-
HudecTBo (cT. 169), pocroBumyectso (cT. 173), BrMOraTenbcTBO
(ct. 174) u noepexpenue umymectsa (ct. 175). Ho B atoit rnase
OKa3aNMCh MOMEWEHHHMH ellle W TaKue NPEeCcTYIeHHS, KOTOPHM
MECTO B [PYrHX OTHAeNax oCobeHHON HacTH YrojIoBHOrO npapa, Tak
KaK OHW MMET MHOH O6BEeKT MnocAraTeNlkCTBa: 8To 1) mommor BoKy-
menToB (cT. 170) u nmomzenxa npoGupHAXKAckM (cT. 172), KoTOpHE
HanpaBAsoTCA NPOTHB CPENCTB YNOCTOBEPEeHHS H3BECTHHX COOHITHH
W SBNeRHA M, KaK TaKOBHE, ABAAIOTCA NPECTYNIEHHAMH NpPOTHB
obmwectea, a He OTAeNbHOro jHua;:2) $anscudbuKauus NpeAMeTos
cbuTa HNM 06UIECTBEHHOrO JMOTPpe6neHus, HMeBlWas WKW Morywas
MMeTh NOCNeNCTBUEM MPUYWHEHMe Bpena 3moposnio (ct. 171), xoTo-
pasi B Takod (opMynHpOBKE €CTL HE 4YTO WHOE, KaK NpectynjieHde
NpOTHB OOLIECTBEHHOro 3[0pOBbs, a HE TNPOTHB HMYyLIECTBA, M
3) HenpHHATHE NOJMMHEIX MEP KanWTAaHOM ONHOFO H3 CTONKHYBUIHXCH
Ha Mope CyAoB Aang, cnaceHus gpyroro cyaHa (cr. 176),—nesHue,
HeuapecTHoe YronosHomy Honexcy pen. 1922 r. u cxopee OTHoOCHA-
UiEeCH K HapyLIeHWsAM MpaBHIl, OXPaHAKLIIHX obllecTBeHHYl 6e3o-
nacHocTs ). HawoHeu, B Toi e rnaese Yron. Koa. nomemaer
1) camMoBonBLHOE MoOJIb30BaHHE H306pEeTEHHEM C HapylIeHHEeM Npasuil,
YCTaHOBIIEHHEIX B 3aKOHAX O natTeHTax Ha H3o6peTeHHsH, a pPaBHO
CaMOBONBLHOE HCMONBE30BAHUE JIATEPATYPHEIX, MY3HKANBHEIX U HHEIX
XYNOMECTBEHHHX HNH HAy4YHHX TIPOM3BeAeHHi C HapylleHHeM 3aHoHa
o6 aetopckom npase (cT,177), 2) camMoBONLHOE NONL3OBAHHE YYKUM
TOBAPHHM, ()a6pHYHHM HNH DPEMECNeHHHM 3HAKOM, PHCYHHOM,

1) ¥ron. Kou. 1922 r. npeaycMaTpuBan Cpeid MMyLIECTEEHHHIX MpecTynie-
HUH CBEPX TOr0 XpaHEeHWe B TOPrOBOM MMOMELIeHWH U COHT HexnedMeHHX H3ge-
nui u3 6naropogHnx Meramwios (ct. 1908), 8 Yron. Koa. 1926 r. ato mesaxue
COBEPIIEHHO MPABHMILHO HCKJIKQYEHO W3 TPyNNH WMYLWECTBEHHEIX NMPECTYMIEHHA
W paccMAaTpPHBAEGTCHA, KAk MPecTyNNeHHe MPOTHB MOPSAKA ynpaBneHua (cT. 108).



Mofenkio, 2 PaBHO M 4Yyxod AGUPMOH H HYyMHMM HaHMeHOBaHHEeM
(ct. 178). BTH pmestHus, Kak yKasaHo 6o Buwe, H anpasnsioTca
NPOTHB HCKIIOYHTENbHEX NPaB K OMKHE 6GHTH BHAENEHH W3 TPYINL
HMYLIECTBEHHHX MpPEeCTYNNIeHUuH,

O6pHcoBLIBasi COCTABH OTAENBLHHX MMYWECTBEHHEX MPECcTynne-
Hul, Yron. Kog. noHHMaeT o6LekT STUX MpPECTYMNEHHH HIH B BuAe
MarepyanbHO# BeliH, ynotpebnsas Ana o6o3HayeHHs MpelAMeTa nocs-
raTenbCTBa BHIPaXEeHHE ,HMYIIECTBO“—TAKOB CMEHIC] ONpEeReneHu
o Kpaxe (cT. 162), mokynke sasefomo kpapmeHoro (cT. 164), rpaGexa
OTKDPHITOr0 H HacHnbCTBeHHoro (cr. 165), pasbos (ct. 167), npuceoe-
HA umywectsa (cT. 168) u nospexnenun ero (cr. 175)—unu
B BHe umMylecrBa Booblle, roBopsi B TaKoM cry4ae 06 HMYLeCTBe
MAK mpaBe Ha uMymecTBo (MpH MOLIEHHW4YecTBe—cT. 169), unu xe
O Mpase Ha MMYLIECTBO MM MMYMIECTBeHHOH Brrofe (MpH BHIMOra-
TenscTBe—cT. 174).

[Ipu aHanu3e HMyLECTBEHHHX NpecTymieHui no Yron. Koa.
HYXHO elle¢ HMEeThb B BHAY, 4TO €My WSBeCTHH NpecTynHHE AesHHSd,
XoTA W HanpaBNeHHHE MPOTHB HMMYILECTBAa, HO BHAENEHHHE B KaTe-
Topuu #DYrMx npecTynneHdi B BHAY 'TOFO, YTO OHHU KPOME TOrO
HApYWAOT H3BECTHHE MYOGMHYHHE HHTEPecH HNM COBEpLIATCH COB-
MECTHO C NMPEeCTYNNEeHHsSMH; |HANDABNEHHHMH MPOTUB HMHHEX Onar.
Tak, npucBOeHHE BHHOBHHIM HAXOASILIErocs y HEro mo cnyxbe umy-
UIeCTBa PacCMaTPHBAGTCH, KaK AONMHOCTHOE NPEecTymnneHHe, B CHIY
HMELIeroca 30eck HapylUleHUst cnyxe6Hoi 06A3aHHOCTH CO CTOPOHH
monmxHocTHoro nuia (cr. 116); GecxosmiicTBeHHOe BejeHue [ena
NMUaMH, COCTOSALIMMH 'BO rnase racynapcrse’luuux HNH O6LIECTBEH-
HHX YYpexNEeHHH HIH NPEeAnpHATHH, HAH HX YNOMHOMOYEHHHIMH
(ct. 128), xoTopoe ecTb He 4TO HHOe, KaK 3noynorpebineHue HoBe-
PHEM, paccMaTpHBaeTCsl, KaK ONHO M3 XO03dHCTBEHHHX [IpecTymnie-
HU; B Ty e TPYNNy OTHECeHH PACXUIIEHHE FOCYAapCTBEHHOrO UIHU
o6LIeCTBEHHOr0 MMYLIECTBA, B YACTHOCTH MYyTEM 3aKNMOYEHHUS HEBhI-
FONHEIX CHEJIOK JIKLOM, PYKOBOASILIUM FOCYA3pPCTBEHHHM HNH ofuie-
CTBEHHHIM y4pexaeHueM Mnu npennpustaem (cr. 129), pacroueHue
apeHNaTOpOM NpPeRoCTABMEHHOro eMy Mo [OroBOpY roCynapCTBEHHOro
unu obleCTBEHHOTD HMYILIecTBa (cr. 130). a TaKXe HEHCIoONHeHHe
06513aTeNLCTBA [0 JOroBopYy, 3aK/YeHHOMY C FOCYHapCTBEeHHHM HIIH
o6LIECTBEHHHM yuYpeXIeHHeM HNH npeanpusTHem (ct. 131); BCe 3TH
HNesHUs ABNAITCA TOYHO TAKXe BHAAMH HMYIleCTBEHHOro npecTymnne-
HUA, XapaK TePH3YeMOoro NpHYHHEHHEM HMylecTBeHHoro Bpeaa. llanee
B rpynmne APYr¥X NPEecTyMneHud, npelycMoTpeHs: 1) KaK BUA KOHTP-



PEBOMIOLMOHHEIX TPECTYNeH!H — fOBpeXAeHUe TroCynapCTBeHHOro
unyu O6HMIECTBEHHOTO MMYIIECTBA B KOHTP-DEBONIOUHOHHHX UEnax
(ct. 58% u 2) xak npecTynieHus NpPOTHB NOpsAka ynpaBleHus—
a) paapylueHMe MMYLIECTBa NpH MaccoBHX Gecropsnkax (cT.5924. 1),
§) HanageHust Ha COBETCKME M HacTHHEe YYPeXNEHHS WM OTAeNb-
HHX Fpa¥iaH M paspylleHHe NKeNesHONOPOXHHX MyTeH WK HHHX
CPENCTB COOBLIEHMS W CBA3K, OpraHusyeMule GaHaamu (ct. 59%),
apnsomHecs NpecTyNJeHKHAME NPOTUB o6IecTBeHHOH 6e30NacHOCTH,
B) nMoxuileH¥e H MOBpeXNeHWe NOKYMEHTOB M3 TOCyAapCTBEHHHX
yupexnenuii (ct. 78), sBNSOUKECT NPOTHBOAEACTBUEM NPAaBHIILHOMY
GYHKUMOHMPOBAHKIO YHPEXIEHHH, ) MOoBpeXaeHHe nedated, Hano-
EHHHIX Mo pacrnopseHuio BraacTh (cT. 89), npeacraensioneecs
ocoboit hopMoii HENMOBHHOBEHHS BNACcTH, M) ucTpebneHue B XHIIEHHE
neca {ct. 85), NpoM3BOACTBO PHOHOrO, 3BEPHHOTO M APYr¥X BOAHHX
Ho6HBaOIUX NPOMHCIOB (CT. 86), a Tawke(paspaboTka HElp 3eMiH
C HapyleHHEeM yCTaHOBNEeHHHIX npasun (cr.87), aBnsiouinecs Hapy-
IIEHHEM 3eMeNbHHX NpaB ToCyAapCTBa, €)uHCKYCCTBEHHOE yMEHb-
lleHHe CTOMMOCTH HAaClelCTBeHHOFO0 MMyumecTea B uensx obxopa
3aKOHOB O NpaBe HACNeNoBaHHA M HACHE[CTBEHHHIX nowunuH (cT. 63),
ofpasyiomee ocobHii BHA NpudMHEHWs yuwepba roCylapCTBEHHOMY
MMYWeECTBY, ) NpUBENEHHE B HEroAHOCTL NOATIENHAIMX MNpeacTa-
BJIEHHIO MO MOOGHNHM3aUUM PabOMHMX ¥HBOTHHX, TOBO30K, YNPSXH H
npyrux npenmeros (cr. 70,4. 2), 3) nospexneHue roCynapcTBEHHOro
u obuecTBeHHoro mMymectsa (cT. 79) U M) NOBpEXAEHHE MOPCKOro
xabens (ct. 80). Kax umymecTBeHHOe npecTynjieHHe, HMEHHO, KaK
cBoeofpa3Hui BHI MOUIEHHUYECTBa, HYXHO XapaKTepH30BaTh OAHO
nesiHue, npepycMotpenHoe B . IV, rosopsuied o HapyuleHHH npa-
BUNl 06 OTAENeHMH LUepKBM OT roCyHapcTBa, a MMEHHO COBEpIIeHHe
ofMaHHHIX HefcTBMI C Lenbio Bo3byxNeHHs CyEeBepHs B Maccax
HaceneHusi, AN H3BleHeHMs TaKMM NOyTeM Kakux HUOGYAb BHIOA
(ct. 123). Kpome Toro, cnenyer ykasaTh, YTO MPHYHHEHHE HMyIECT-
BeHHoro yuiep6a yypeXaeHHI HN¥ DPeanpHATHIO, HaK NOCIeNCTBHE
anoynotpe6nenns Bnacteio (cT. 109), npesmmenus snacty (cT.110),
6e3aneiCTBUS BNACTH M XaNaTHOro OTHOWeHHs K ciyx6e (cT. 111),
paccMaTpHBaeTCs KaK OAHO M3 Tex IOCIeACTBHi, KOTophie 06yCioB-
NUBAOT TIPECTYNHHIHA XapakTep STHX nesnuH. HawoHeu, ¥ cpeuH
BOMHCKMX NPECTYNNEHHH HMeeTCs HEeCKONbKO HMYILEeCTBEHHHX npe-
CTyMneHu#, BHOENEeHHHX W3 PPYNNH [OCNEeAHMX BBHAY TOro, HTO
Cy6LEeKTOM MX OKasHBAETCH BOCHHOCIYXAIIMH, COBepLIALIMA NOCs-
raTenbCTBO Ha MMYIIECTBO B OCOBHX yCnoBuaAX. DTo—TMpoMOTaHHe,
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yTpata, nop4a M ocTaBneHue G6e3 NPUCMOTPA ¥ B HeHamnexaiem
MECTe BHGAHHEX BOGHHOCNVIKAlleMY NpPEIMEeTOB Ka3eHHOro obMyH-
IXPOBaHKS, aMMYyHULHKH, OPYXHA, NaTPOHOB HIIH NOWANH (ct. 19319),
nproBpeTeHne BTOFO WMyulecTBa APYrHMu nuuamu (ct. 19310 u. 5),
npuBeneHue BOEHHHM HayaNnbHHKOM B HErONHOCTh [PEAMETOB, MpH-
HaINeXalMx K cpeicTsam BeneHus sodnu (cT. 1931%), u mapomep-
CTBO, T.-e. OTOGHpaHue mnpu 6GoeBoii o6CTaHOBKEe Yy rpaXIaHCKOro
HaceNneHus MMYLIECTBA M CHATHE C YOHTHX W paHEHLIX HAXOAAUIMXCS
y Hux Beme# (ct. 19317),

K ckasaHHoMy cneayeT R06aBHTh, YTO K YHCAY HMYIIECTBEH-
HHX TNPEecTYyNIEHANH OTHOCSATCA M S3anpelleHHHE CAENKH. Hy»no
olHaKo, HMMeTh B BHAY, 4TO XOTA OTH [edAHUA HMEOT XapaxTep
MMYLECTBEHHHX [pPEecTYNeHH#, OHH B TO Xe BpeMsa #ABAAIOTCH
NpeCTyNneHnsMd MNPOTHB MWHTEpPecoB OBLIECTBOHHHX, Kak mocsAra-
TenbCTBA Ha YCTaHOBIEHHHE NpaBMna O TMPOH3BOACTEE TOProBIH
4 O 3aHAITHU H3BECTHHM MPOMBICNIOM,  BCIEICTBHE 4Yero OHM OTHe-
ceun Yrom. Kom. 1926 r. x mpecTymdieHUsIM IIPOTHB MOpsINKa ynpas-
nenusi. Ciona OTHOCATCHS Hanp. fipofama K/ TOKYyNKa KBapTHp H
koMHaT (CT. 98), COHT NPONyKTOB, MATEPHUATIOB U H30eNHA, OTHOCH-
TeNlbHO KOTOpHX HMeeTcd CcheljdanbHoe sanpelulesie WNH orpanu-
yenue (ct. 99), HapyuweHHe (@paBHn O BANOTHHX oONepaluix
(ct. 59'%) u np.

U3 storo nepedssi OMieNnbHEX NPECTynneHHH, H3BECTHHX Yron.
Kon., BUOHO, 4TO OH He HpENyCMAaTpHBaeT HEKOTOPHX NpEecTy/eHUuH
NMPOTHB uuymec*rﬁa& yKa3aHHHX B NPUBEAEHHOH BHIUE cXeMe HMy-
eCTBEHHHX NMPecTYyNeHkil U WMEeIUXca B APYrHX 3aKoHonaTenb-
cteax. Tak, B Yron. Kop, He ymoMuHaeTcsa rpynna TPECTYNNeHHH,
KOTOpHE XapaKTEepH3YITCH, KaK anoyrnorpe6neHse NOBEpHEM, Camo-
BOTNILHOE MONb30BAHHE, 3aBNalleHue M pacnopshkeHHe HyXHM MMylie-
CTBOM M HEKOTOpHE Npyrue NpecTynneHuas ).

B sawiiiodeHue CrefyeT OTMETHTb, YTO MMYUIECTBEHHHE Mpe-
CTyNNeHHs COBEepIIAnTCs rNasHuM o6pa3oM, XOTs AaneKo He BCerad,
C KOPHCTHOH Lenbio, T.-€. C LieNbio NHYHOro 06oratieHus. Drta uens
3 OTHEeNLHEIX Cly4Yasx MOMEeT OTCYTCTBOBATh H, MOCKOMLKY 3aKOH
ChelHanLHO ee He yKasmBaeT, oHa caMa rno cefe Ans €ocTasa Tore

1) Hymuo wumeTh B Bugy, uTo Yrom, Kon. B cEonx onpefeneHnax ob
MMYLIECTEEHHEIX NpecTYNNeHusx Glume MOAXOAMT K YNO¥K. O HaK., e k yroi.
ynox., 1903 r., koTopoe gaeano Gonee COOTBETCTBYIOYIO COBPEMEHHOH NOKTpHHE
KOHCTPYKUHIO OTHENLHEX MPECTYMIeHHH, N0 CPaBHEHHIO C TEM, HTO 6LIIOB YIIOH.
o Hak. Ocobenno yctapenu onpepenedns Yron. Kom. o Bamax mnoxnuless,
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WMH APYroro HMYWeCTBEHHOro MPECTYMIeHHs He npeanonaraeTcd,
eCNH TOJILKO MpEecTyNHas HesTeNbHOCTh HEMECNHMA HHa4Ye, KaK npH
HANUYHOCTH KOPHICTHON uenu (Hanp. MpW pocToBmMYeCTBE). Yromn.
Kon. ykasnBaeT KOPHCTHYKO UeNb NHUE B OTHOWIEHWH MPUCBOEHHMS
sEepeHHoro umymecrsa (CT. 168) ¥ 0Co6HX BMIOB MPHIOTOBJIEHHA
K MOWeHHHYeCTBy—momiora mokymenTos (ct. 170) u danbcuduxa-
LHH NPeAMEeTOB, NMpeAHasHaYeHHHX M1d COHTAa MiH O06LECTBEHHOro
ymotpeGnenus (cr. 171).

'nasa I.

Mpectynnedua NPOTMB uMYyllecTsa, Kak MaTepHanbHoil Bewu.

§4.06bexT npecTynneHHd NPOTHB HMYyUECTBa,
Kak MaTepuanbHoi Beuu. [IpecTynneHHs NPOTHBE UMYIUECTEA,
KaK MaTepHaNnbHOW BelH, BHpaxawTcs B Yronosuom Komexce unu
B BUIE NPOCTOrO yMeHbLeEHHs CHepH’ 4yKOro HMyLECTBEHHOro ob1a-
manus (ct. 175), wnH ke B BHAE (YMEHbLIEHHS chepun MMYlLIECTBEH-
Horo ofnagaHHs APYroro NHua, COMPOBOKAAOUIEroCs COOTBETCTBEeH-
HHM yBenuueHueM chepn MMyMECTBEHHOro 06nanaHus BHHOBHOrO
(ct. 162—168), T.-e. MNM B NOBPEXNeHUW WMYLIECTBA, WIH Ke
B npHo6peteHuu ero. O6€ 3TH rPYMNH NPECTyilNeHNA NPenCTaBnioTCs
pasnMHHHEMYM fno CBOEMy COETaBy, HO oOuIMM 06bEeAUHAMAM HUX
MOMEHTOM CIYXHT ONWHAKOBHHA OOLEKT MOCAraTeNbCcTBa, KaKWM
qBnseTcs MaTepuankHas Bews. [lns Toro, 4To6H He NOBTOPATH IPU
aHanu3e KAWOOro M3 ®THUX MPECTYMIEeHWH TOro, 4TO XapakKTepuayeT
ero o6BeKT, NpPEICTaBNsEeTCd LenecooOpa3HHM npeanocnatk pac-
CMOTPEHHMIO HX COCTaBa yKa3daHue Ha oco6eHnocTH ux ofuero npen-
MeTa MoCAraTenbCTBa..

OfbexToM NaHHOM TpPYNMs HMYUIECTBEHHHX MPECTYM/IeHUuk
ABNSETCA HWMYIUECTBO, MOHHMaeMoe B CMHICNE BellH, T.-€. NpeaMeTa
BHewHero Mupa ((pusndeckass ero CTOPOHA).

Bews ecTh AOCTYMHOE BHEWIHHM YyBCTBAM TENO TBEPAOE,
KUIKOe HIM rasoobpasHoe; OHA MOXEeT MNPEeNCTaBAAThLCS NpenmMeToM
HEONYLEBNEHHEM WNU onyweBneHHuM (Hamp. YXHBOTHOE), MOXET
OTHOCHTBCA M K pAaCTHTENBHOMY UAPCTBY; OHA MOXET 6HTE HMyLIEe-
cTBOM moTpebnAeMHM M HernoTpebnsieMHM, TIEHHHM ¥ HETICHHEM;
OHAa MOKET OHTE eNHHONH M LIeMOCTHOM HIIH COCTOsWEH W3 OTHeNb-
HHX YacTeld, COCTaBHOH (HAnp., MauMHA) UNH XKe cobupaTensHoH
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(Hanp. CTano); OHa MOXET MMeTh CaMOCTOATENbHOE CYLIeCTBOBAHHE
und 6HTh TPHHALIEKHOCTBIO APYroi riaBHOM (Hanp. nBepH noMa).
Takum o6pasoM, Belblo, KaKk 06BEKTOM HMYWECTBEHHOro npecTyn-
neHus, sBasercs nwGod npeaMeT BHeWIHEro Mupa, B HYeM 61l OH HE
saknmioyancs (B TOM uMcCne M TPym, HacTh 4enoBedecKoro Tena,
OTHeNeHHas OT Hero, HaKOHelU, NOKYMEHT).

Beluis, Kak NpeaMeT MMYLECTBEHHOrO NPECTyMIeHHs, HOMKHA
NpEeNcTaBNsTL Kaxkyi HHOYAb LIEHHOCTH (2xoHOMUYECKAT CTOpOHA),
HO HMeeT JIi OHA MEHOBYI LEHHOCTh, MNs COCTaRa NpecTynneHHs
6eapa3annuHo. DTa UEHHOCTh MOXKET GHTL MM PLIHOMHOHA (xors 6B
peyp Wa O CreuHansHol nwobuTenbCKol UWEHHOCTH BellH Hanp.,
yepenKka aHTHYHON Ba3kl) HNM TAKOH, KOTOPas BHTEKAET H3 ocoboro
HasHaueHMs NaHHOH BeuwM (Hanp,, NOKYMEHTa, He3aBHUCHMO OT TOro,
yHAOCTOBEpAET J4 OH Kakue HHOYIL HMYyWLEeCTBEHHHE [pasa HIH
Boo6ule KaKHe HUOYHb COBHTHS M GaKTH), MM Xe, HaKOHeL, TaKoH,
KOTOpas nNPefCTaBNseTCs UEHHOCTBI0 IHIIL | [na ero o6naagarens
(nanp., 4acTHOE MHCHMO HIH xaxoil HH6ynL cyBeHup) 1).

TMockoneKy BEllb MNOHUMAeTcsd, KaK H3BECTHOE dusnyecxoe
Teno, MO Hee HeMb3as NPSMO MOABOAMTE SNEKTPHYECKYIO 3HEPIUIO,
KOTOpas SIBNSIETCS CBOHCTBOM TEX HIH, MHHX Tell. Ho snexTpuue-
CKas ®Heprus HEeCcOMHEeHHO MOXEeT fuTh npesMeToM ofnagaHHA
W, KaK TaKoBasi, MOXET OrpainaThCs OT BOSMOXHHX Ha Hee
nocaratenscTe. OTgioga NOTPeGHOCTH PACIIHPHTL YrOAOBHO-TPA-
BOBYO OXpaHy, PacCyATaHHyl Ha BewH, M Ha 2/CKTPHYECKYO

SHEPrHIO.

JKuaHL MoKa3ana HEoO6XOAMMOCTE TAKOr0 PpacluMpeHHd, M OTAENEHEE
3AKOHONATENLCTBA MAYT B NAHHOM OTHOLIEHHM [BOAKHM MyTEM: OAHM AenanT
ofiulee ykasanue, YTO Bellls B CMBICTE 061erTa HMYIECTBEHHBIX NPECTYNIeHHNA
OXBATHBAET M IMEKTPUYECKY 3Hepruio (HAUP., HOpB.), Apyrue (nanp. repm.)
3HAKT 0co6LIE MpPECTYNNeHHs, KOTOPHE XAapaKTEepPH3ywTCd, KAK nocAraTenscTsa
Ma SNEKTPUYECKYIO 3HEPTHIo, HE BKMQWAs OQHAKO HMX B ApyrHe rpynne MMyile-
CTBEHHHIX MNPECTYNIeHHN. B wuawefi NOPeBONMIOLUHOHHOH NHTEPAType OAHH
nucarenu (nanp. DoiiHnuKHi) OTCTanpany MepBYIO TOHUKY 3peHMd, apyrue (Hanp.
[Moauuues)—BTOPYIO.

Vron. Koo, 1922 r. He ngaBan mnpsMoro OTBeTa Ha BOMPOC O
TOM, MOXET NH SNeKTPHYecKas SHEeprus CUHTATHCS o6 LeKTOM
MMyLIECTBEHHHEIX NPECTYNNEHAH, B YaCTHOCTH KPAXH. Hawa Teopus )

1) Unoro muenna Hemuposcxui (Coserckoe Yromossoe [lpaso 1926 r.
crp. 346), KOTOpPH7A HE CUHTAET BOSMOXHHM OTHOCHTE K npesMeTaM HMyulecT-
BeHHEIX NPECcTYNAeHu# MUChMA W AOKYMEHTH, HE MMEIOUIME SHANECHUA nokasa-
TeNBCTB MMYUIECTBEHHHX MPas, MCXOAA W3 TOro, 4TO Kpamd ECTh npecTynne-
Hue MMyLeCTBeHHOE, MMCEMA XKe HE BXONAT B COCTAB HMYyLIECTBA.

2) Cp. Xumuneuko, Wuymecteennue npectynaenud. 1925 r. cTp. 17;
HemupoBckyid, Ha3B. cod. cTp. 346, HyxHo onnako OTMETHTE, 4YTO B COBETCKOWR
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¥ cyne6Has npaxTvka 1) pewanum STOT BOmpoc YTBEPAHTENLHO.
OKoHYaTENbEHO BCAKHE COMHEHHS ycrpaHeHua Yron. Kom. 1926 r.,
CenyansHo NPEyCMATPHUBALILMM KPAXY BNEKTPHYECKOH BSHEpPrHu
(cr. 163).

Beus, xak 06beKT nocsaraTenncTBa, NOMKHA o6NafaTh nanee
ONpEeleneHHLIMU IOPUAHYECKUMH CBORCTBaMY (IOPUAHYECKas CTOPOHA):
OHa ROJKHA NpHHANNEKaTbk KOMYy HHOYAL Ha npaBe CobBCTBEHHOCTH
4 flomKHa GHITE 015 BHHOBHOTO YyX(Oi. Bemn, Haxopsiimecs BHe
TPa¥AaHCKOro 000poTa, He MOTyT GHTh OGHEKTOM HMYIIeCTBEHHEIX
MPECTYNNeHH#, Hanp., TPYN YejloBeKa; ONHAKO, ECNH BTOT Tpyn
OKasaJiCsi NpeAMEeTOM 4bero-nubo obnamaHHs, Hanp., €cNu OH NpH-
ofpeTeH aHATOMHYECKMM TEaTPOM YHHBEPCHTETa, BOAMOXKHO Mpel-
CTaBATL ce6e TNoCAraTensCTBO HA HEro, HMEHHO KaK Ha uyyxoe
HMYUIECTBO; TOME NDUXOAMTCH CHA3aTh O YacTAX YenoBeHecKoro
Tena, KoTopue, 6yay4u OTAENEHH OT Hero, He MOryT 6HTh BoobGme
NpeqMeToOM FpaXKaHCKOro o6opoTa; HO, KOHEYHO, YacTH HenoBeye-
CKOTO Tena, XpPaHslMecs B KaKkoM HUOYAB'HaydHOM Mysee, SBASOTCS
MMYLIECTBOM NOCMEAHEro ¥ B KAYECTBE TAKOBLIX [JONMHEI N0Nb30BATLCA
npaBoBo# oxpaHod. To4HO TaKKe) HEMOKET 6HTL O6BEKTOM HMylle-
CTBEHHOrO TIPECTYMNNEHHS BCe TO, MTO ABAAETCA NpeaMeTom obuiero
noctosiius (BO3AYX, BONA), 4HO MOHSITHO, HTO €CNU BTH MNpEIMETH
B Olpefe/ieHHHX YCNOBHSX MMEPecTaloT O6HThL O6IWHM HOCTOSHHEM
(Hanp., AeCTUNNIHPOBAHHAR BOJa BIGYTHLUIKE), OHH MOFYT CTAHOBUTLCS
NpeIMeTOM HMYLIeCTBEHHOrOMIPECTYNNEHAS 2),

Bewpb, kaxk 06beKT WMYIIECTBEHHOrO NPECTYNNeHus:, HOIKHA
6:TE NpeaMeToM 4LEFo HubyAL npaba COGCTBEHHOCTH—G6eapasnuyHo
4aCTHOrO /IMUA HNHA KONNEKTHBA; NPU BTOM BMECTe C Tem Ge3pas-
NIAYHO, 3HAaN M BHHOBHHH, KOMY UMEHHO NpHHAANIEXHUT OaHHAS
Beilb, WM HeT. Bemk, HaKoHel, MOXET NMpPHHAMIEKATL BHHOBHOMY
Ha npaBe obwed CoGCTBEHHOCTH COBMECTHO C JADYrMMH; B 3TOM
cily4ae, NOCKONBKY BUHOBHHIH MOCAraeT Ha 4Yywoe HMYIECTBO 3a
npefenaMHd MNpHHapNeXalled eMy NONH OH COBEpUIAET MOCHraTenb-
CTBO Ha 4dymoe mMywecrso. Beus, 6poweHHas ee COGCTBEHHHKOM,

AMTEPATYpe BHICKAILIBANOCE U HHOE mMuenuc. Taxk, Xuromupckui (,Ortper-
CTBEHHOCTL 32 CAMOBONLHOE MONL30BAHWE 3NEeKTposHepruein“—Ex. Cos. IOct.
1926 r. Ne 47 crp. 1320) He cumTan BOSMONHEIM TOBOPHTE O Kpaye JIEKTPH-
SECKOH SHEPrMH, TaK KAK HUKAKOTO MATEPHANEHOFO NOSAHMCTEOBAHMS Y ,CO6-
CTBEHHUKA® 3HEpPrMM ,MOXHTHTENL" ee He NMPOM3BOAMT, M BHAEN 3[ech TONLKO
CaMOBOMEHOE NONBE30BAHUE HYNOW BNEKTPO-CEThI0 MM NMPOCTO 2Hepruei.

1) Cp. nanp. onpen. YKK Bepxcyga YCCP 1923 r. no n. Kanenuuxaro.

?) ¥r. Kon. ACCP cneunansHo npefycMaTpHBaeT KpaMy NONRBHOM
BOAH M3 OPOCHTE/TBHHX KaHANOB M BOAHMX ambapos (ct. 180 n. ,a*).
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Kak GesxosHoe MMyulecTBo, cormacHo ct. 68 I'p. Koa., nepexomur
B CO6CTBEHHOCTL rOCyJapcTBa M MOBTOMY, €CIIH OHA MPEeNCTaBMdeT
Kakylo-nubo LEeHHOCTb, MOXeT OHTb OOGBEeKTOM HMYIIECTBEHHOro
MpecTymieHHs.

Bo BcAKOM criyyae Belib, KaK OOBLEeKT MMYLUIECTBEHHOro npe-
CTynneHssi, NOMKHA OHTh ANs BHHOBHOTO YYXHM HMMYIECTBOM, OHa
He [OMKHA NPHHAANEe¥aTbk eMy Ha npaBe cobcTreHHocTH. [locsira-
TENBLCTBO HAa COBCTBEHHOE HMMYIUECTBO HE sBNAeTCA NPecTymIeHHeM,
Ho B HM3BECTHHIX CNy4asX M COGCTBEHHOE MMYLIECTBO BHHOBHOrO
MOXET 6LThL MPEAMETOM ero e TMpecTYNHOH AesTenbHOCTH; HMEeHHO,
eCNM Ha 3TO MMYLIECTBO HMEOT fpasa B TOM HIH HHoM obbeme
TpeTbM NHU@, NOCATATENLCTBO HA HEro CO CTOPOHH COGCTBEHHHKA
MOXEeT COCTaBNATL ocoboe MpecTynHoe [AesHHE; HO OHO B 3TOM
Cny4ae He SBNAETCS MOCAraTENbCTBOM HA YYXYK COGCTBEHHOCTB H
MOXeT 6HThL pacCMaTPMBAaEeMO, KaK MocsArafeNnbCTBO HA KaKoe HH-
6yab HMMYLIECTBEHHOE MPaBO APYroro NMUa B OTHOLIEHHH 4YXOH
Bewy (Hanmp., TaKOBH CHy4ad MOCAPATENBCTBA HA co6cTBEHHOe
UMyLIeCTBO, Haxojsilieecs B 3aKfajge, HMYIUECTBO apecTOBaH-
Hoe M T. m.!).

TIpesHue 3aKOHONATENLCTEA TAKMX AeAHWA, OOEYHO ocofo He npeaycMa-
Tpﬂﬂa..l'lld. HO 3aKoHOAATenhCTBA( HOBOTD BPEMEHH CHMTANT HYMHEIM BHOBINHTH
cly4an 3TOF0 PoAa B ocofule Mpectynienisd, HE CAUBAOUIHECA C TEMH MpecTy-
MNeHusiM, KOTOpHE XapakTepH3YTGA, HaK NOBPeXMACHHE HIH npuoGpeTeHue
uMylecTBa (TEpM., BEHr,, HOPA.); Tak MOCTYNano K yron. yiox. 1903 r., cne-
{HankHO MpenyCMATpHEasiifee, KaK oCoOwA BMA HeAOOPOCOBECTHOCTH MO HMYyIIe-
CTBY MOxMLIeHHe, COHPHITHE, qgai;rsmncuue, BO3ME3nHoe unu OGesmesgHoe OTHY-
WAeHHEe ¥ OTAAYy B 3aKnan COOCTEEHHOrD ABHMMWHMOr0o HMyLIECTBA, HaxXxopgAlWeroca
B 3aKknafe WNH COCTOAWEro MOM apecToM HIHM CEKBECTPOM (ct. 607).

Vron. Kop. 1922 r. numb B OTHOINEHHH OAHOrO mnpecTynne-
Husg—rpabexa 6es Hacunus (cT. 182)—sHCTaBnsn mnpsmoe Tpebo-
BaHue, 4ToGH MMYIIECTBO, ABNAOUIEECS NPEAMETOM MOCAraTeNnbCTaa,
6HINO HYXHUM ANS BHHOBHOTO. B ApPYrdX Cny4asx OH FOBOPHIN MPOCTO
06 mmyuwectse. Hanporus, Yron. Kop. 1926 r. mma BCex BHAOB
noxumenus (cr.ct. 162, 165, 167) u npucBoeHus UMylECTEa (cT.
168) Tpe6yer, 4TOOH MmpecTymieHHe, HaNpasnanock NPOTHB HyXOro
HMyllecTEa, HO B OTHOUIEHHH MOLIEHHH4ecTsa (ct. 169), BHMora-

1) Bcrpuu (,Moxuwenne uMyllecTBa“—IHUMKNON. rOCYyAapcTea M mpasa
B. V cTp. 400] HAXOQMT, 4TO ,MYXHM“ QIS ONpedeNneHHoro nuua B cMuIcne
Hawero Yron, Koa. ponmHo GHTE NPpH3HAHO BCAKOE MMYLIECTEO, HAXONAUIEECH
y apyroro nuna, ecn¥ 1) nepeoe NMHO He HMeeT Boo6ule Npas HA 3TO HMYLIE-
cTBO uau 2) ecnu 8TOpOE NUUO 06NafAeT BTUM MMYIUIECTBOM Ha 3aKOHHOM OCHO-
BAHHK B CHNIy KAKOro-NHGO BEUIHOFO NMpasa WIH B CHAY MOMNHOMO4HS ny6nH4YHO -
nNpaBoBOrd XapaxTepa.
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Tenectea (cr. 174) u nospexmenns umywecrsa (cr. 175) atoro
Tpe6oBaHHs OH He BucTaBnseT. CrefoBaTeNnbHO, B STHX CAyHasX
06LeKTOM HMYLIECTBEHHOro MPECTYNNeHHsl MOXeT 6HTh M COBCTBEH-
HO® HMYLIecTBO BHHOBHOro 1).

OTtgenedue I,

INMOBPEXOEHHE UMVYLIECTBA,

§ 5. [ToHsiTHe noBpexAeHHs umywecTBa. [ioBpe-
wpeHue umymectsa (ct. 175 Yron. Kon.) ects yMuIneHHoe yMeHE-
meHHe cdepe YYMOro HMylleCTBeHHoro offanzHus NOCpPeICTBOM
TAKOrQo BO3JEHCTBHS Ha Belilb, KOTOPQE IIMIIAET ee BMNOoNHEe MIH
OTHAaCTH ee NpexHed NPUrogHOCTH H LEeHHOCTH.

BTo npecTynneHue sBASETCH NPOCTEHIIHM BHIOM HMYLIECTBEH~-
HHX NpPecTynneHu#; nepeoHavyanbHO QHO. Bie4YeT 3a cobol JHlIB
rpa}naHCcKo-NpaBoOBHE MOCNEACTBHS, M NULIL MOCTENEHHO HAYMHAIOT
BHIIENATHCS M o6nararthCs Haa3aHueMm Gonee TSXKKHE €ero BHAH,
noKa, HaKoHeu, He BHPaBoTanoch. . oblige MOHATHE NPECTYNNEeHHs
3TOro poAa.

Bce coepemerHue 3aKOHOAATENLCTBA 3HAKT 3TO NPECTYNNEHUE, HO OTHO-
leHHe K HemMy He Beage oauHaxomo.  [Ilo cucTeMe OgHUX 3aKOHONATENBCTE
(bpaHu, npaso) nospexaeHHe WMyHIeCTBA HABNAETCA BOOOLE HEIHAYMTENBHRM
NpecTynneHuem, OTHOCAUIMMCA K OORACTH T. H. HApYyWIEHWA, W JNHWL Gonee
TAXKAE BHOH ero NpeRycMaTpPHBAKTCA B Ka4eCTBe MPECTYNHHX NeAHHH OPYTHX
KaTEeropui; NpH STOH EHCTeMe, mony4aercsd Gonmad APOGHOCTE ONpeneneHui
YyroiOBHOrO 33KOHOAATENLCTBA, NEPeYHCHARIIUX OTAENBHLHE MHOTO4YHCIEHHbIE
BHAH Oonee WM MeHee TAXKO Haxasyemoro mnospexpueHud. [lpyras cucrema
(repM. nNpaBo) CTPEMHUTCH K BO3MOMHO Gonblledi 0OOGIIEHHOCTH CEOWX OMpene-
NeHHH O MOBpPEXAEHHHM MMYLWECTBAa, 3HAS NHIUBL HEMHOTHE O0CO60 BHIAENEHHHE
CNly4aH; HO NPH STOM OLHH BMR NUBPEXAEHUS MMYWECTBA, HMEHHO, OGLIEONacHoe
BHAENAETCA W3 OOIUETO MOHATHA NOBPEeMASHHA MMYILecTBa, KaK MpecTynneHHs
NpOTHE WHTEPECOB HHAWBMAA, M o6pasyeT ocoGyl0 PasHOBHAHOCTh O6lieonacHHX
npectynnennii, Hawe popeBonounoHHOe 3aKOHONATENLCTHO B OOWeM (ynox. o
HAK. M YCT. O HaK.) MPHMEIKANO K MepBofl CHCTEeMe, OTMM4ANCh KpaiHed Kasy-
WCTHYHOCTLIO CBOHX OMPENeneHul, ¥ 3HanN0 MHOMECTBO OTAEeNbHbLIX BHAOB MoO-
BPEMACHHS MMyllecTBa, Gonee ulM MeHEe TAMKO HaKasyeMux. Yron, ynox,
1903 r. ace BHAH NOBPEKAEHHT WMYIIECTBA NOMECTHNIO B OAHOH FNABE, HECKONBKO
COKPATHB HMX YHCJIO, HO B OGLIEM OHO OCTANOCh HA NpeXMHEeHd TOYKE 3peHHs

Yron. Kogexc ornuyaercs Gonbliel CXaTOCThIO CBOMX OIpeae-
NeHuH O MOBPEeX[IeHHH HMYIUecTBa, MOCBALAA €My B rpynne uMmyuie-
CTBEHHHX TPECTYMIeHHH BCero TonkKo oOHy' ctatkio (cT. 175) u

1) Wuave TMosuuwes (Oyepk ocH, Hasan yron. npasa, II. 1923, crp. 88)
u 3uues (YronosH. npaso B. 1, 1923, crp. 39).
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SHasi TPH BHAA NMOBPEXNEHHS—IMPOCTOE, 06INEONacHoe U KBanuHUH-
POBaHHOE 10 nocnencTeuAaM. Ho, Kpome Toro, B rnaBax, NOCBSIEHHNX
ApyrHM npectynnenusm, Yron. Kon. npenycMatpusaet pan oTaensHEX
BH[IOB TOBPEXNEHWS HMMYINECTBAa, BHIAENEHHHX, BCIENCTBHE OCOBHX
MPHUBXOASIIIHX MOMEHTOB, H3 OBLIEro NOHATHA STOTO NpPECTYHNeHHS.

TloBpexieHne HMyUIeCTBA 3aHHMAeT CaMOCTOSTENLHOE MecTo
CpenH NpYrHX HMYINECTBEHHEIX NPECTYNNEHUH, OTNHYAasCL OT HHX
HaK OOBLeKTOM rOcsAraTensCTBa, TaK M XapaKTepoM [pecTynHoi
nesitenbHOCTH. OHo oTnuYaercs, ¢ omHoi CTOPOHH, OT MNpPHYHHE-
HHS MMyUleCTBEHHOro ymepba Boobwe (Manp., ywep6a, npoucuen-
LIEro OT 3/I0YNOTPE6EHNHsT NOBEPHEM MU HEUCNONHEHHS O693aTeN b
CTBA N0 UMYINECTBY) TEM, YTO €ro MpelaMeToM SBISETCSH MaTepHank-
Has Belwb, a He HMywecTso BooGwe. C Apyroil CTOPOH, MoBpe-
#ACHHE HMYLIECTBA OT/IMYAETCH OT APYIHX MMYUIECTBEHHHX NPEcTy-
NIeHHHA, MOCATADIKEX HA Ty-Ke MaTepuanbHyio Bellb, XapaKTepoM
NPecTynHOH AESTENbHOCTH, SEBNALLIEHcs LHWL yMmaneHueMm cgeprul
HYXOr0 HMYLIECTBEHHOro obnanaHusi U e conpoBOXAAOWEHCS ONHO-
BPEMEHHEIM yBENU4YEHHEM HMYECTBeHHOH CthepH BHHOBHOrO 32
CHET NaHHOH BElLlH, YTO XapaKTEPHO st NPHOBPeTeHHs WMYLeCTEa.
To ofcrosiTenscTso, 4TO, BCNENCTBHE. MOBPEXAEHHS HYXOro HMylile-
CTBa, MOMET MOCNEeNoBaTh 06oralueHue BHHOBHOIO, SIBISIETCH CNy-
HAHHEIM NOCNEACTBHEM AAHHOFO, NEAMMS H CYLIECTBEHHOrO 3HAYEHHS
He HMeeT (Hamp., B Coy4ae HCTpeGNeHHs TOBAPOB CBOErO KOHKY-
PeHTa TOproBeu MOMET MOMYNHTL H3BECTHYK BLITONy).

§ 6. O6bekT noBpexneHns HMymecTBa Obbex-
TOM MOBPEXNEHHS |HMyUIECTBA SNBIAETCH BEllb B PasbICHEHHOM
Bulie cmucne '); npu aTom Geapasnuyuo, Gymer nu [IpeaMeToM
ToCATaTENIbCTBA TaKasi Belllk, KOTOpDas MOXET 6HTh NepeHOCHMa
HIIH nepeisdraemMa ¢ MeCTa Ha MECTO, Bellb ABHXHMAS, WNH TaKas
KOTOpas MPeACTaB/IAeTCH HEMNOABHKHON, Hanp., CTPOEHHE; B 4acTHO-
CTH nneHym Bepxcyma YCCP nocrt. 23 mapra 1927 (BectH. Cos.
IOct. 1927 r. Ne 9—10) MpH3HAN, 4YTO NMOTPaBa YYXWX MONEBHX M
NYrOBHX TpaB [ONXHA KBanM(QUUHPOBATLCS B 3aBHCHMOCTH OT
KOHKPETHHX 06CToATensCcTB gena mo cr. 103 u 196 (neine 90 u
175 4. 1) Vron. Kon,

!) Hemuposckui (Hass. cou. ctp. 355) He CHMTAET BOAMOMHEIM OTHOCHTE
K MOBPEMIEHHI0 WMYLIECTBA HCTPEGIeHHE NOKYMEHTA, HMEIOIMero WMYLIecTBeH-
HOE 3SHAHEHHE, HAXOAW, HTO TaKOe HCTPeGNeHHe PAaRHOCHILHO MPHCBOEHHIO
(ecnu moxyMeHT HaXomuTes cAyyaRHO BO BNANEHHM BHHOBHOTO) H mpecneayer .
:::5 KOPHICTHY0, HAK YHHHYTOMEHHEe AOKA3aTeNLCTEA AONFrd MM Yi“%ﬁ“"‘.ﬁ,&!ﬁ{'ﬂ;ﬁm
PHYHOro TpeboBaHus. R AT o




Tax xax Yron. Kon., onpenenssi noHATHE MOBPeXACHHS HMY-
wectBa (cT. 175), He yKasuBaeT, YTO NPeAMETOM MOCAraTeNnbCTBA
NOMKHO GHTBL YyX0e WUMYLIECTBO, KaK OH AenaeT STO OTHOCHTENBHO
noxuumenuss (cr.ct. 162, 165, 167) u npucsBoeHus (ct. 168), To
MPUXONUTCA MpPH3HATh, YTO MPEIMETOM [MOBPEXAEHHS HMYyLIECTBA
MoXeT OHTb KaK YyXkas, TaK H COGCTBEHHas Bellk BHHOBHHKaA.
Onxako, Tak KaK COGCTBEHHUK BNpaBe DACNOPSAMTECS CBOHM HMY-
eCTBOM N0 CBOEMY YCMOTPEHHIO, CIeNOBATENbHO MOBPeNUTh HNH
YHHYTOXHTA €ro, NHIUL 66 OCYLIECTBAEHHE MM CBOEro npasa He Mpo-
THBOPEYHNO COLMANbLHO-X03HCTBEHHOMY Ha3HAYeHHI0 HMYWecTBa
(ct. 1 T'paxn. Kon.), B kakom cnyyae Gy[eT HA MULO MPOTHBO3AKOH-
Hoe, HO elle He NMpPeCTynHoe lesiHHe 1), To cnyYau npecTymnHoro
noBpeX/eHHs: COGCTBEHHOr0 UMYLIECTBA CNefyeT yCMaTPUBAThL TOrAa,
KOrAa MoBpeXAeHHEe COOCTBEHHOro HMYyUIECTBAa SIBASIETCH CPENCTBOM
nocsAraTenbCTBa Ha Yyxoe HMYLIECTBO HIIH 3aKiio4aeT B cebe BO3-
MOXHOCTB TaKOrO MOCAraTeNnbCTBA. TakK, 3TO\[PEXAE BCEro MOXHO
MMETh B BHOY B OTHOIUEGHHH MOBPEXACHAF'BHHOBHHM CO6CTBEHHOrO
MMyIIEeCTB3, HA KOTOpoe WMelT MpdBa ApYTHE NHUa, Hanp., UMY-
IECTBA 3aN0XMEHHOro MM apeHJoBaHHOro. llocAraTensCTRO Ha
nono6Hoe HMYyIIEeCTBO He €CTh,/ COGGTBEHHO roBOps, MOBPEXAEHHE
WMYLECTBa; OHO ABNASTCHA JHOCHEATEeNLCTBOM Ha NPaBo  pacnopsi-
WEeHHs!, NPHHANNexamee TPEeTheMy Wily B OTHOWLEHHU NAHHOK Bewy;
MOSTOMY 3TO NesHHEe MOMKHO GHTE BHIENSEMO M3 OBMIEro MOHATHS
nospexneHus. Oanako Yron. Kon. Takoro pgesHusi ocof6o He npeny-
CMaTpuBaeT, ¥ TaK KaK OH TpebyeT MWL, YTOGH MMYMECTBO NpU
Hannexano YacTHOMY nudy (cr. 175), He yHaswBaw Npud 3TOoM Ha
,4yHOe“ HMYLWeCTBO H NONYEPKHBAA NHMWL, YTOGH OHO MpHHANIE-
Xano KoMy HHGYIb, T. €. HAXONHIOCH B TPAaXAAHCKOM 06OpoOTe, TO
M Criy4yad BTOro pojd MOXHO NOABONHTH Mof ofllee MOHATHE Mospe-
¥neHus wumyuwectsa 2). To ke cnenyer CxkasaTk OTHOCHTENBHO

1) Mnage: 3unvbepwredn (. Hasecenne Bpega cofcrTBenHOMy HMylle-
crey“—Bect. Cos. Oct. 1925 Ne 13 e1p. 511), KoTopwil NMpusHaeT, 4TO COrAACHO
COBETCKOTO 3aKOHOQATENLCTBA. NPUCBAMBAKIIETO MMYUIECTBY OnNpeleneHHbLIR
COUHUANBHO-CNYKEOHNHA XApaKTEepP rOoCYNAPCTBEHHOR BaAXHOCTH, YMHIWNEHHOE
NOBPEMAEHHE HMYUIECTBA HEe MOMET TEePATh 3IHAYEHHA COUMANBHO-0MACHOTO
heiicTeua NHWE MO NPU3HAKY COBEPWEHHS TaKOro ACHCTAMA COGCTBEHHMKOM
3TOF0 HMYLECTEA, TaK KaK KPUTEPHEM [AJIA OUEHKH COUMANBHON ONACHOCTH
neHCTBHA ABNAETCA TFOCYAADCTSEHHHIE WHTEpPEC B OXpane BCAKONO MMYLIECTHA,
MMEILIEro CONHANBLHO-X03AHCTBEHHOE 3HAYEHHeE.

%) HUnaue rocnoncTBylouee B COBETCKOW NUTEpaType MHEHHE; B YACTHO-
ctu Tpopanncuuit (Yronosnmit Kopgewc Cosetcuux PecnyGnux. Tekct u nocra-
TedAHuidl Kommentapui nop pen. C. Kauapckoro 1924 r, crp. 402) u Tepuer
wHMymecTaeHnne npectynnenns®, 1925 r. crp, 39).
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roBpeXAeHH T COBCTBEHHOT0 3aCTPAX0OBAHHOrO MMYLIECTBA; MOCKONBKY
CoBeplIaeTcsi MOBPEeXASHHEe TAKOrO MMYLIECTBA €ro CO6CTBEHHHKOM,
MOCTONBKY NMPHYHHSAETCH Bpel FOCYAApPCTBEHHOMY YUYpewOeHHI0, Ko-
TOpOE MPHHANO ero CTpaxoBaHWe; [OBTOMY NAHHOE AEsHHE NOMKHO
paccMaTpHBAThCH C TOYKH 3PEHHs1 MOCAraTeNbCTBA HE Ha Co6CTBEeH-
Hoe MMYLIECTBO BHHOBHOIO, a Ha 4y}oe uMyuwectso, Yron. Kon. He
ynoMHHaeT ocobo O MOBpPEeMIEeHHH COGCTBEHHOro 3acTPaxoBaHHOrO
HMYLIeCTBA, HO C/y4ad 3TOrO poa MOXeT OHTH NoasBejeH nop obuiee
noHaTHe obileonacHoro nospexaeHus (cr. 175 4. 2).

C npyroi CTOPOHE! BO3MOMHHE C/ly4Yad, KOrOad MOCATaTenbCTBO
Ha CBOE WMYILECTBO ABASETCH JHlWb CPEACTBOM NOCSAraTEeNbCTBA Ha
yyMoe HMYLIECTBO B CHJIy TOH ONACHOCTH, KOTOPYlo OHO B cefe 3a-
kno4aet (Hamp., NOMKOr CBOEr0 HMYILIECTBA NMPH TAKHX YCIOBHAX
KOra OroHb MOMET pAaCnpOCTPAHHTBCH Ha 4HYXKO0e HMYLIECTBO);
B 3TOM Cfyyae BHHOBHHI OTBedaeT 3a 0OLIEOMACHOE MoBpeXIeHHE
UMYLIeCTBa.

B ubem o6nagaHHu HAXOAUTCH MNOBPENAEHHOE HIIM YHUYTOKEH-
HOE MMYIIECTBO, [N COCTaBa MpectymieHHs 0e3pasnuyHo; mnoBpe-
XIEHHE BO3MOXHO H B OTHOWIEHHH , HMYILECTB3, HAaXONSLIErocs
B obnanaHu¥ BHHOBHOTFO,

Camo coboit pasymeef@s, 410 Mykas Beulb, Kaxk MNpPeMeET
NOBpPEHXOeHHs, HOMKHA (MONL3OBATLCSH COOTBETCTBEHHONM NpPaBOBOM
OXpaHOH, H eC/H 3Ta OXpaHa B JAHHOM OTAENLHOM Cly4ae Mo Tem
HM HMHHIM COO6paXEHHAM OTManaeT, HeT NOBPEeXAeHHs HMYLIecTBa,
Hayk MpecTymHoro NeAHHS; TaKOB, Hamp., cny4ad HeobxomuMo#l o060-
POHH (MopYa BO BpeMsi-60PLOH C HANABLIKM 4YE/I0BEKOM Ero 1aThs)
MM KpaWHed Heo6XoAMMOCTH (B37OM HYyMWOro NMOMEeLIeHHd Ansd cna-
ceHus cebs oT HanasleH GeweHHO# cobakH).

§ 7. BuyTpeHHsSss CTOpPOHa W JeHWCTBHE B CO-
cTaBe noBpexneHu s umMymecTtra. C BHYTPEHHEH CTOPOHH
NaHHOE QOesHue MOMKHO OHITh YYHMHEHO, Kak Toro npamo Tpebyer Yron.
Kon, (ct. 175), ymmmwneHuo. BuHOBHHIi ROMXEH co3HaBaTh, 4TO
npeinpHHHMaeMas HM [esiTeNbHOCTh MOXET MOBPETHTE 4YyMoe HMYy-
WIECTBEO, W MO/KEH XXEenaTh NPHYHHEHHUS 3Toro Bpena (MPSAMOH yMEI-
cen) MM OTHOCHTLCH K HeMmy 6eapa3anudHo, Honyckatb ero (yMmuicen
3BeHTyanbHHH). HeocTOPoXHOCTH MHCAHMA, HO He Bl€4eT YronoB-
HOW OTBEeTCTBeHHoCcTH, VYrona. Kom. 3naeT TonLKO ONMH chyyaw
MPECTYNHOro HEOCTOPOMHOIO NOBPEXAEHHA: 3TO HEOCTOPOXHOE TNo-
BpeXJeHHe MopCcKoro Kabensi, e€ciy OHO MOrJIo BH3BATL NEpepuB
TenerpadHoro coobuenusi (ct. 80) KaxumMu MOTHBaMH pyKOBO-
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AMNCH BAHOBHHH MDY COBEDLICHHH TMOBPEXACHHUS MMYIIECTBA,—MO-
THBaMH JIH MECTH, 3aBHCTH, KODEICTH MIIH, Harp., XENnaHWeM oCKop-
6MTL penuruo3Hoe 4YyBCTBO APYroro, 6e3pasanuyHO; HO ecnu noBpe-
KACHHE HMYLIECTBA NPOHCXONAT 63 BCAKHX MOTHBOB, NPEACTABASACH
O30PHHM NEACTBHEM M 3aKnoyas B cefe NHIIL NPOSBNEHHE SBHOrO
HEYBaMEHHA X OOGLIECTBY, TO OHO SIBNAETCS HE MOBPENAEHHEeM HMY-
IeCTBA, a XyNHraHCTBOM (CT. 74); Tak, Hanp., paspyuieHue U3 o3op-
CTBa CTOAIEH Ha NNOWAaNu CTATYH UiH pa3duTue Ges BCAKOTO NMOBoONA
CTEKOIN B 4yXOM A0ME NOJDKHE! KBanubuuy¥poBaTECS, KaK XyNUraHCTEO.

llpectynHoe peficTBHe B cocTaBe MoBpeXAEHUs aMylecTBa
AOMXKHO 3aKNo4aTk B cebe ymanenue cdepu MMylecTBeHHOro obna-
AaHKsA Npyroro nuua, YTO MOXET MNpeXAe BCEro BaIPAXKATHCH MIHU
B MCTPeONEHUH HMMYIIECTEA, T.-€. YHHYTOKEHHH ero B TpexHeM ero
BHIe, HNH )€ B MOBpPEXAEeHHH, T.-e. ropye, ero. O6a ®TH BHAA Mo-
BpeXneHHs ykasaHH B Yron. Kon. Kakum @6pasom nobpexpaercs
MNH KHCTPebnsAeTrcs HWMYUIECTRO, 6espasnuyHO; \BUHOBHEIH MOXET HC-
noNb30BaTh ANA STOrO CPeACTBa MexaHuueckwe (Hanp., pasoppath
Beulk HA 4acTH), pusnYeckue (Hanpl, pPacTONHIE nen) WAM XKHMHYe-
ckue (Hanp,, o6NHTL CepHOH KUGMOTOM); B 3aBHCHMOCTH OT 0COGeH-
HOCTH Camoro npeameTra, Ha KOTOPHA HanpaBnsercs NpecTynHas
AeATENBHOCTD, MONyYaeTCs M pasiuine chnocofa CoBepUIeHHs Npe-
CTyWleHus: B OTReNEHOMEnyuae, IIOBpenHTL Belllb MOXHO HE TONEKO
€€ paspylieHHeM, T.-g. €€ pasfelleHueM HAa oTHeNbLHBEEe YacTH (Hanp.,
pasbuTHe BasH), HO ¥ MDHMECHK B Hee MOCTOPOHHHX BEIECTE
(nanp., nerTs B GOMKY c MacioM) unK cosnaHHEM NpensaTCTBHA Ans
obled NeATeNnsHOCTH 'CQCTaBHOH Beww (Hanp., BBeeHHE B MaLIHHY
npenMera, Melaolero NpasunbHOH ee pabore).

C npyro#i CTOPOHH MOBPEXAEHHEM HYXHO CYHTATH M TaKoe
ymaneHne chepsl QYXOro HMYWECTBEHHOro o6nafaHHs, KOTOpoe He
CONpPOBOXAAETCH (HM3UYECKHM BO3NEHCTBHEM Ha YYKYO Bells, ee
pU3MUECKUM YHHYTOXEHHEM HIIH MOBPEXNCHHEM, MMEHHO EeClH OHO
NPOUCXONHT TAKHM MYTEM, YTO COGCTBEHHHK GeCNOBOPOTHO NHUILIAETCH
BOSMOXCHOCTH MONB30BATECS M PACHOPSXATECS! CBOE Bellbo, Hamp.,
€Cnu KTO-NHGO BEINYCTHT uYKYIO NTHUY H3 KNETKH, BPOCHT uyikoe
KOMBUO B MOpE M T. fl. 30eCb TAK Xe, KaK ¥ npU (H3UHECKOM ro-
BPE@XNEHHH, yMANAETCA HMYLIECTBEHHOE 3HaYeHHe Belu MNH yCTpa-
HFAETCs1 BOSMOXHOCTE OCYIECTB/IeHHsI TPaBa COGCTBEHHOCTH Haf Heil 1),

') Hyxho, ofHaro, uMeTb B BUiy, H4TO AAHHHIA BONPOC MpEACTABAAEICS
CNopHbLIM B Hayie npasa, W 8C/IH OfHH MucaTenu (B Hawed nurtepatype—>Poi-
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Moepexnas 4ymoe HMYLWIECTBO, BUHOBHLI MOXET AeHCTBOBATH
HenocpeACTBEHHO CaM HNH MOXET MCNONbL3AOBAThL JUIH 3TOr0 CTUXHIHLIE
CHNH, HANp., OH MOMEINAeT 4yXYyl0 Belib B TaKHE YCMNOBHS, YTO
OHa paspyllaeTcs OT AeACTBHSI HA HEe CHIPOCTH MMM COMHLA M T. M.

Byayuu yMmanennem chepu HyKoro HMywecTBEHHOro ofmapga-
HH5l H He CONpPOBOMXOASICh MPH 3TOM yBenHueHWeM chepw cobcTBeH-
HOrO HMYIECTBEHHOr0 OOnajaHus BHHOBHOIO, NOBPEXJEHUE HMYIIe-
CTBa HE MOMET BHIPAXATBhCA B TAKOM BO3A2HCTBMH HA YYKYK Bellk,
KOTOPOE COMPOBOXAAETCSl €8 MCMonb30BaHWeM Coo6pa3Ho ee HasHa-
YEHHIO, HAMp., @CNH KTO-NHO0 BHINBET YYWOE BHHO MMM COXMKET 4y-
woH defiepBepk: B NepBOM Cly4yae MOXHO yCMATPUBATHL NOXHINEHHE
MMYLIECTBa C MOCNEeNyiolinM HEMEANeHHbIM ero noTrpe6GrneHueM, BoO
BTOPOM C3MOBO/ILHOE pACHOPSNEHHE 4YYKHM HMYyLIECTBOM, HO He
noepexnaeHue ero. He 6yner To4HO Take NOBpEXOEHUEM HMyLie-
CTBa Tawas nepepaGoTka Betld, KOTOPAs MpHUEaeT ed 6ONbUWYI LeH-
HOCTB, TAK KaK TaKMM NyTEM BOBCE He yMaNnsgeTCs HMYIUECTBEeHHas
cdepa Apyroro nMua; TaK, HAMUCAHUE KAPTHHEI HA HYHOM MONOTHE
6yneT CaMOBONBHEIM -DACMOPSIMKEHHEM 4YYKHUM HMYUIECTBOM, a He
rnoBpexaeHueM ero!l).

HyxHo, HawoHen, uMeTh B /BHAY, 49T0 MOryT GHTE TakHe cny-
4YaH MOBpeMAeHHs HMYIIecTBa, KOTOpPHIE MEpPEeXoasT B Apyroe npe-
CTymjieHHe, MOCKONBKY CONEPXAHHE KX BHPAMAETCH HE B yMane-
HHH ChepH MMYyLIEeCTBEHHOro o6NajgaHus Opyroro AHMUA, 4 B NOCH-
raTenbCTBaX Ha HHHE 6mara. 3TO NPHXOAUTCS CKas3aTh OTHOCH-
TENBHO MOBpeXneHHs aokymeHTa. OGHYHO NMOBPEXAEHHE NOKYMEHTa
ABNAETCS NOBPEXAEHHUEM MMYLIECTBAa, HO MHOIJA OHO MOMET MPHHSATL
¥ Takue (QOPMH, YTO MEPEeXONHT YiKe B MepefenKy HOMIHHHOTLO Mo-
KyMEHTa, T.-e. B MOANOr; TAKOBO, HAMP., BHICKA6NHBAHHUE OTHENbHEIX
OykB, monyHcTka nokymeHta (cr. 120 Yron. Kon.) unu otnenenue
ero 4actu. Ilyrem momo6Horo noepexjeHuss B 060pOT mNycKaeTcs
ONOKYMEHT, HMEIMH HHOEe colepxaHHe, YeM To, KOTopoe Omno B
NEPBOHAYANILHOM €ro TeKCTE,—JOKYMEHT MOIIOMHEIN.

[ToBpexneHne HMYUIECTBA MO CBOEH 3HAYHTENLHOCTH MOXET
NPEeNCTABNATECH BECEMA PA3NUYHEM ¥ MOXET MMETh MHOF0 OTTEeH-

auukui, Benorpuu-Kotnsaperckui, IMycropacnes, Mpopausckui, Hemuposcuui,
B HeMeUKOH—BUHAMHT) HAXORAT B 3TOM CNy4ae HAMHYHOCTL NMOBPEXAEHWA, TO
HanpoTHBE Apyrue (Wanp., B Hawek nuTepatype [losHulmer, B HeMeUKOH—
GONBUWHHCTBO KPHMHHANHCTOR) TPeGYKT ANA NOBpPEXAeHUs HeNnpeMeHHO duan-
4ECHOr0 BO3AEWCTBMA Ha Dellk W HE YCMATPHBAT B NOAOGHHX cryd4asx mo-
BpeXAeHHa,

1) Uuo# Barnap BeiCHa3WBanH B 3TOM OTHOweHuH DoAmuuxnid n [My-
cTopocnen.
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KOB, Ha4MHAs OT NPOCTOr0 NErko ycTpaHHMOro MOBPEM IEHASA BellH
(Hanp., ee 3arps3nenus), go momuoro ee YHHYTOXEHUS (Hanp. cox-
KeHus). [lospexnenve MoweT npencraBnsThcs & OTLEeNnbHHX Cny-
4asX HACTONBKO HHYTOMHHM, HYTO HET OCHOBAHHS YCTaHaBNHBATL
JFOMOBHYIO DEnpeccHio 3a nopobHoe He3HAYUTENbHOE NesHHe. Ho
30eCh HEO6XOAHM H3BECTHHIH KDUTEpUH, HA OCHOBAHHH KOTOpOro
C/Iy9a#u HerpecTynHoro MoBPeXNEHUs OTRensnuch 6m oT npecTyn-
Horo. TakuM KpHrepueM siBnsercs BO3MOXHOCTE BelH NPONOMKATE
CNyXHUTL CBOEMY Ha3HauYeHHIO 6e3 pemoHTa (nonpaBku, NOYHHKH
HIIH, HAKOHEL, JIeYeHHWS B OTHOWIEHUH WMHBOTHHIX). Koneyno, son-
poc daKTa—yCcTaHOBHTL 3HaYeHue NPHYHHEHHOTO [IOBPEXOAEHHS.
Tak, enBa nu mMoxHo HakTH NPECTyNHoe noBpeXneHHe B 3arubaHuu
CTPaHHL KHHTH, B HAlMCAHWH B Hell KApaHjalieM 3aMeTox u & M,
HO TIOMapKH, CAeNaHHEEe B PenKoil W UeHHOMN KHHCe YepHUNIaMH HITH
XHMHYECKHM KapaHOalieM, BHpHBaHHe u3(QHee CTPaHUL H T. m.
06pa3syioT cocTaB MpecTynHoro NOBPEXNEHN,

Tax xak nns cocrara TNOBPEeXNeHusT WMyulecTea Tpefyerca
HaNH4YHOCTE MOBPEXAA0UIEH ReATeNEHOCTH, —6e3pa3nuyHo, Ha Kakyio
HaCTb BeUulH [ocnenHss HanpapfseTeH—To, ecld BHHOBHEIH Ha
CBOH CHYeT npouaBen KaKoe-nubo yfydwenme s 4YYXOM HMYylIecTBe,
KOTOPHM OH nonb3oBanca usi, queuen‘;._ OH 3aTeM He BHpaBe NpH
MPeKpaueHui  Monu3osauiia AW BNiajeHHs  sTHM HMyLIECTBOM,
YCTPAHATEL CHENaHHHE UM\YNyYWeHus, ecnu oHH He oTnenumMu Ges
BpeAa AN Hero; nockonhxf TAKUM  OTAENIEHHEM BSTHX YIyNIUeHW
NOBPEXNAETCH NaHHas Bellb, 3Neck HaNHLO 6yner nospexnenne
nMymecrsa. Hexper GHKSPCOCP ot 1 nex. 1922 r. (cobp. ya.
Ne 80 cr. 1014) cneuuansho NMPENyCMATPHBAET BTOT C/IyYal B OTHO-
WEHAH TOMElleHHH, 3aHHMaeMbIX YYPEMICHUAMH U ApPennpUATHAMHS
YKA3HBasl Ha OTBETCTBEHHOCTL B NaHHOM CAy4ae Mo CT, 196 ¥Yron.
Kon. (ct. 175 Yron. Kon. 1926 r.). Ho sTo nocranosnenue momio
OHTb NPHMEHSEMO ¥ KO BCSKHM APYT¥M MOROGHLIM Xe ClydasM, Tak
HaK B TaKOM NOBPEMIEHHH MMYIIECTBA HECOMHEHHO UMEIOTCs BCe
4EPTEL COCTABA MpECTynneHus. JTo nessHHe He MOXer paccmaTpu-
BaThCsA H Kak camoynpascTso (ct. 90 Yrom. Kon.), xorst 6a BuHoB-
HHH M nNpeanonaran, 4To oH HMeeT NMpaBo Ha nonobHyio nesiTenb-
HOCTB, TaK KaK NpHBIIEYEHHE 3a CAMOYNPABCTBO MOWET UMETH MECTO
NUWL B ToM Chy4ae, KOrja y4HHEHHOE BUHOBHHM HesiHHe He mon-
XONHT rON COCTaB KaKoro-nubo HOpyroro NpPecTynneHHus, npenycmo-
TpeHHoro Yron, Kogekcom.
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[IpecTynHas nesTeNBHOCTB B COCTaBe MOBPEXAEHUS HMyuUIecTBa
MOXEeT OHThb KaK MONOMHTENBHOW, TAK H OTPHUATENLHONH, HO mNo-
CNEnHsisl BCTpe4aeTCs CPaBHHTENBLHO PENKO H COeNHHAETCH O0BHYHO
C HapylleHHEeM H3BECTHOH O6fI3aHHOCTH CO CTOPOHH JHUA, MpPOH3-
BOAALLEro MOBpexneHue (Hanp., HeHOPMIIEHHWE JIKHBOTHOIO, HEMOJH-
BaHHE pacTeHus H T. I.),

Kak u Bo Bcex mpyrux npectynnenusx, npwu MOBpEXIEeHHH
HMYLIECTBA MEXAY AeATeNbHOCTbIO BHHOBHOTO H HacCTYyNMUBIIMM pe-
3yNbTATOM [OMKHA 6HTHL NPHYHHHAA CBsI3b, TaK 49TO ECHH 3any-
MaHHHI BHHOBHEIM PE3yNbTAT BO3HHK OT AeHCTBUS OCTOPOHHEH
CHIIE, NMPHCOENHHHBIIEHCA K NEATENLHOCTH BHHOBHOTO H €0 He Bh-
3BaHHOW, TO B STOM CNy4Yae HENb37 OBOPHTH O MOBPEKNEHHH HMY-
LIECTBA, Hamp., €CIH B TOT MOMEHT, KOrja BHHOBHHH MOMKUras
CTpOeHMe, B rocnejaHee nonana MOJHHsA, B OHO OT STOrO Cropeno,
TO 3A€Ch HeNk3s TOBOPHTE O BHTIONHEHHOM BHHOBHLIM MOBPEXACHHH
HMYyluecTRa.

OKoHYEHHHM mnOBpeXIeHHe HMYIIeCTBA  CTAHOBUTCH C MO-
MeHTa YHHYTOMEHHH NpenMeTa WNU MpHBENeHHs ero B Takoe Co-
CTOSIHHE, B KOTOPOM OH He MOXET manblie 6e3 peMoHTa NpoonKaTh
BEIMONHATE CBO€ HasHAYeHHe, HNH.2Ke, HaKOHell,.C MOMeHTa 6Gecrno-
BOPOTHOro yCTpaHeHHs BO3MOXHOCTH OCYLIECTBNATE NPaBo cobCcTBeH-
HOCTH B OTHOLIEHHW BTOFO npegMeTas: [lesTenkHOCTL, HaNpaBneHHas
Ha NOCTHXEHHe 3TOro pesynLTara, HO He HMeBlwas ycnexa, 6yier
COCTAaBNATE TONBKO NOKyLIEHHE, KOTOpPOe B NaHHOM CryyYae npecne-
nyercs Ha obuiem ocHoBaHuH (cT. 19 Vron. Kon.).

§ 8. Bupa noBpeXAeHHs MUMyumecTBa. 1) Moepe-
MaeHuve mnpoctoe. Yron. Kom 1926 r., xax yxe yKaswBanock
PaHblie, B CBOEH CHCTEME HMYIIECTBEHHHX NPecTYNNeHHH npeny-
CMaTpHBAaeT TPH BWAA NOEPEeXNEHWA HMyuwectea: 1) npocToe,
2) obueonacHoe H 3) xBanudUUHPOBaHHOE MO MOCNENCTBHAM. YFo.
Kop. 1922 r. 6unu ussecTHH TonbKo NMepBHe aBa BHAa. Ho xpome
TEX BHOOB MOBPEXNEeHHS WMyllecTBa, HOTOpPHE [OMEelleHb B pANY
HMYWECTBEHHEIX npecTynneHud, Yron. Kop. 3HaeT HexoTopHe e€ro
BHOH, OTHECEHHLHIE KM K OPYyrdM FPynnaM NpecTyNHHX AesSHHH.

[lpocToe noBpexneHHe wuMyniecTsa (cT. 175 «. 1), sto—
NOBPEeXAeHHEe HMYIIEeCTBa, MPHHAMNEKAUEro YacTHEM JIHIaM, COBEp-
WeHHOe KaKuM O TO HH 6HIO CMOCO6OM, He MepexonAlliHM B 06-
weonacHu#. OHO NOMKHO GHTL YYHHEHO HENPEeMEHHO YMEIJIEHHO.
CylecTSeHHHM 2MEMEHTOM TMPOCTOrO [OBPEXNEHHs HMyLIecTBa,
Kpome HeobueonacHoro crocoba NeHCTBHSA, ABMSAETCA €ro o6heKT—
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HMYUIECTBO, MpHHAaMNexaulee 4YacTHRIM nuuam. Yron. Kom. 1922 r,
(EPHOHAYANBHO CTOAN HAa MHOH TOo4YKe 3pEeHMs, He ofpalas BHUMA-
HH$ Ha TO, KOMY MpPHHAUIEXHT NOBPEXAAEMOE MMYUIECTBO—y4pe.
¥IEHHI0, MPEAnpUsITHIO HNH 4YacTHomy nuuy (ct. 196), Ho moctan-
BLUHK u CHK or 24 aer. 1925 r. (c6op. ysax. No 58 cr. 464),
BHUIGIHNIO  MOBpeXAEHHe MMYWEecTBa, MPHHALIEXAllero rocynap-
CTBEHHEIM YHDEXNEHHAM MIH NPEeNpHATHAM, a TaKkke ob6MecTBeH-
HEIM OpraHH3auusiM, H3 OONaCTH HMYIECTBEHHHX NPECTYIUIEHUH
H OTHEC/I0 €ro K MpecTyNMeHHsM MpPOTHB Mopsiaka ynpaeieHus. Ha
3TOM e TouKe 3peHusi CTOMT M Yron, Kom. 1926 r. (cr. 79).

Mepa couuanpHoi 3amMTH 3a MpocToE MNOBpEXAEHHE HMyLe-
CTBA—JIHIIeHHe CBOGOAH HNM TNpPUHYAMTENbHHE paGoTH Ha CPoOK
no 6 mec. unmu wrpad no 500 p.

§ 9.2) O6wmeonacHoe noBpesxaex Me; ero moHSs-
THe. Hapsiny ¢ npoctem nospexnendem umymectsa Yron. Kom.
3HaeT ero ocobHit BHA—OGIEONacHOe NOBpeXAeHHE.

O6wmeonacHoe nospexneHne HMymecTBa  ecThb YMHILJIEHHOE
NpHiYKHEHHE Bpena HMyulecTBY obleofacHuIM cogcobom (cT. 175 u. 2),

MoBpexnaenne obuleonacHum cnocofom, W Npexae BCEro MOmMKOr HMyLe-
CTBa, H3faBHA 06paunlano Ha ce6A BHHMAHHE B 3AKOHONATENLCTBEAX BCEX Hapo-
ROB, H OGHIYHKIM HaKa3aHHeM 3a/@TO NEAHME, CYMTABUICECS ONHMM H3 TSArYafi-
WHX MPECTYMIEHHA, 9TO U MOHATHO WA TOHSNOXH, KOrAa NOBCIONY GLMH NOYTH
HCHITIOMHTENILHO NEpeBAHHBIS CTPOSHHA, OulNa CMepPTHAR KAa3HL, HEPENKO NpH-
MEHABWIAACA B BHAe coxiKeHHsd. Ho » B cBoespemesnunx 3akoHomaTenscTBax
NOAMOr pacCMATPHBAETCH, HAK ORHO H3 HaubaNee THAWKHX npecTynnexui, ao
CHUx MOp HakasyeMoOe, IPH HAMHHHOGTH M3BECTHEIX YCNIOBHHA, B HEKOTOPHIX 33aKO-
HonaTenbeTRax (Hanp., @panu.) cMepTHow Kasuww. Ho B Yron. Kon. o6ueonacuoe
NOBpexeHHe MMYLISCTRA HE DACCMATPHBAETCA B Ka4YeCcTSe 0COGEHHO TSKKOrO
NPECTYN/IEHHA; OHO MpecieAyercs nerde YOWHACTBA M TAMKOrO TENECHOMD MO-
BOEMEHHSA, MEeXNy TeM B YCNOBMAX HAWIEH nepeBeHCKON U3IHK ¥ BooGuIe
GONkIIOro KONHYECTEA NepPeBsSHHBIX CTPOEHHH MOMAPH A0 CHX MOP ABAAKTCA ¥
HAC CTpalWHHM GEACTBHEM, TaK 4TO MOMMOr MMYIIECTBA, N0 CBOEMY COUMANE-
HOMY 3HAYeHHIO, NOMKEeH 6bin 6H PacCMATPHUBATECA, KAK ONHO W3 HauGonee
TAXKHUX NMPEcTYnaeHHil.

Cospemennue 3aKOHONATENECTBA, 0C060 BugensAa oflieonacHue MoBpe-
MIOCHHSA, OOBIMHO yCMATPHBAIOT B HHX BHR MOBPEMIEHHS MMYLIECTBa, Hy¥aan-
WHACA NUIWE B yeuIeHUH HAaKAa33aHHA, HO MO CYLIECTBY HHUYEM HE OTAHYAUIHACS
OT APYTHX €ro BMAOB W ABNAIOUIHACA NMo caoed MpUHpPOAE NOCArATENLCTBOM Ha
uMywecTso, Takosa cucTema dpaHu. npasa; Ta Xe cHCTeMa npuHATa ©u Yrom.
Kon. Hryo Touky speunst Ha ofuiecnackoe MOBPEIEHHEe MMYLIECTBA BHABH-
TAET TepM. mpaBso. OHO BHMENAET B 0CO6Y0 rpynny O6LEeonacHHEe MpecTynne-
HHA BOOGIIE, T.-e. MpecTyNNeHHA COBeplIdeMbe 06IIe0NaACHHM cnoco6oM, OOHHM
M3 BHIOB KOTOpHX ABASETCA W o6WleonmacHoe MoBpexaeHue. TakuMm 06pasoM, B
FEPMAHCROM npase LEHTP TAMECTH MEepPeHOCHTCH Ha cnoco6 AeiicTeHA, a He
Ha MPeaMeT fnpectynneH A, H o0Le0nacHOe NMOBPEMAEeHHE BHACNAETCA U3 HYHCNIA
O0BpeMIeHHsa uMyulecTBa BooOuIe. ['naBHLIM OCHOBAaHMEeM OnNA STOFO ABNAETCH
MPEACTAR/IEHHE O TOM, 4TO O6GLIEONACHHE NMPECTYNNEHHA HANpaBNAKTCS HA pas-
HOOGPA3nue npasoBwie GNara, He TOMKKO HMYIIECTBEHHHE, HO M /HUYHHE, TaK
TO CYIUHOCTE 3aTPOHYTOrO NPECTYNHHM [OeAHHeM npegMera caMa no cebe
Afa coeTasa nmpectynnexus Gespasnuduna. OnHako Ans BHAeneHdua obuieonac-

24



HHIX MOBPEXAEHHA M3 o6umed rpynnsl MNOBPEMAEHHA MMYUIECTEA M CO3JaHMSN
oco6ol pYyGpHREH Oo6GUIEONACHHX TNpPeCcTYynneHuid HEeT AOCTATOHHOrO OCHOBAHHA.
TMospexneHye WMyIleCTBA HE MEHSNET CBOGH CYU{HOCTH TONEKO [OTOMY, HTO
OHO cOBeplIAeTCA 06UIEONACHHM CHOCOGOM H IDOIUT HEONpencNeHHOMY HHCTy
ApYyrUx HMYLWECTBEHHWX M JNH4HHX Gnar yenoeeka. K Tomy e npu Ttakom
MOCTPOCHUH CNEAoBano 6 OTHECTH B 0cobylo rpynny Bce BOoGLle mpecTymie-
HHUsA, cosepuiaeMble o6lLfeonacHHEIM cnocoboM (Hanp. yGHACTBO), Mexay TeM cos-
faHHe TAKOW TPYNNH HapywaeT o6uwWit NpuHUMN KAaccuburauuu npecrynne-
HUHA N0 NpeAMETY MOCAraTenbcTsa; cnocolG AedcTBMA MOXeT GLITL NPH3HAKOM,
OTAENAKIUIHM OAHO MPECTynNeHHe OT APYroro B NpeAenax M3BecTHOro poaa, HO
He PONOBHM X MPH3HAKOM.

Ob6ueonacHOCTE NMOBPEXAEHHHA XapaKTEepPH3yeTCd NMpPHMEHEHHeM
TaKAX CPeNCTB, KOTOPHE MOryT FPO3UTH HEONPeAeneHHOMY 4YHUChy
MMYUIECTBEHHHX WA NHUYHEX OGnar 4YenoBeKa; oHa BHIPAaMAETCH
FNaBHEIM 06pa3oM, B HMCMONB30BAHHH CTHXHIHEIX CHJ, yrHpaBieHue
KOTOPHMH B Ha4ane WX MpuMeHeHWsi ObiBaeT MOm CHIY 4esIOBEKY,
HO C KOTOPHIMH MpPH NajibHEHIIeM MX Pa3BUTHH OH ClPaBHThCA He
MOM(ET, TaKoBa, HaMp., CHJa OrHs, BOOH M Ti M.

Camas xapaKkTepHCTHKA 3TAH OGUIEOTacHOCTH B OTAENBHBIX 33aKOHOAA=
TenscTBax HeoauHawoea. OaHM u3 Hux (repmanckoe, fpanuyackoe) xapasTepu-
3yT oﬁmeonacﬂocrh NOBpeXAEHHA TEeM, HYTO MpeCTYNHaA AEATE/ILHOCTE BHHOB-
HOro (B YACTHOCTH TMIpH HOH}KOPE) HAMNpaBpnAeTCA HA ONpepc/ieHHHBE NMpEAMETHI,
TOYHO YKa3jJaHHEIE B 33aKOHEe, MOBpeXaeHWE KOTOPHX ¢ BCerga npejanonaraeTcH
obuieonacHuM (Hanp,, o6MTaeMHX CTPOEHMH, EYyA0B M T. n.); TakuMm o6pasoM,
BREIABHTraeTCA NpelCcTaBlNeHHEe o6 OTBEC4YEHHOH QNACHOCTH AaHHOTO HERCTBHH:
DGI.IIGOI'IacHHﬁ crnocob HE}‘?OTBHH B OTHOWEHWH BCEX OCTANBHHX npeaMeToB 3a-
KOHOAATEeNLCTBO He uurcpecyew, H TaRO0€ noBpEXHOcHHE PACCMATPHBAETCH, KaK
npoctoe. HaoGopor, apyras cueTema, ycpampdeman GoNee HOBHIMHM KONEHCAMH
(Hanp., ronnaHACKHM ¥ HOPHECKHMM), HE CBAILIBAET NMOHATHA O6LIE0NACHOCTH
C ONpegeneHHEM ﬂPEﬂMeTQM, TaK 4YTO HANHYHOCTE oﬁmeonacnocm €CTE BOMpOC
¢akra, paspewaeMud CYIOM B KaWAOM OTAENLHOM chy4ae, 3pecs, Takum ofpa-
30M, ERABHTaEeTCA MNpeactasnedHne o ﬂm-mpe'ruoﬁ OMACHOCTH, HME}OLI.I,EﬁC?I B
OTAENBHOM Cly4ae DGIII.BO[I&CHGI‘G DOBpeXaeHHA. CPGHHSO MECTO 3aHWMano yron.
yaox. 1903 r.: oHo 3Hano ‘npocroﬁ BHA 00uIe0onacHOro NOBPeMAEHHA, ANA
ROTOPOro nNpeaMeT NOCAraTeNbCTBA 3HAYEHHHA ME HMEN, U T!il:bitll'l'lﬁ.| BHR&J‘]&HHHﬁ
Mo OCOBEHHOCTAM Tex TIpEAMETOB, HA ROTOPHE HANPABNAETCA NPeCcTynHaA OeA-
TensHocTh (CT. CT. 555 u 562—563).

!/
Yron. Kopn. He cBs3EBaeT NOHATHA o6UIeONacHOCTH C onpene™

NEHHHM NPeaMeTOM [oCAraTeNlbCTBa; CEeAyeT NpY 3TOM OTMETHTH
moct. BUHUK u CHK PC®CP ot 14 niona 1924 r. o6 oxpaHe
necos oT mnoxapos (cobp. y3. Ne 61 ct. 603), KoTopoe ycraHaBnu-
BaeT, 4TO YMHIUMEHHHH nomxor neca kapaetcs no cT. 197 (umne
ct. 175 4. 2). Bra obueonacHoCThk 6yfleT HECOMHEHHO Ha MHLO He
TONbKO TOrAa, KOTAa OHAa T[PO3UT 4HYMHM JNHYHEM Onaram, Ho H
Torna, Korma cnocob NeHlCTBHH, BHOPAHHHA BHHOBHHM, TPO3HT
ONacHOCTBI MPHYMHEHHS Bpela MMYIIeCTBY B 3HAYMTENbHHX pas-
Mepax, YTO BCerja mpeanonaraeTcs NpH MOMKOore.

§ 10. O6berT obmweomacHOro mNOBPEeXMAEHHSH.
O6bexToM 06WEONACHOrO MOBPEXNEHHS HMYLWIECTBA MOXET OHTh
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He TONBKO YYXO0Ee HMYLEecTBO, HO W CBOE, JI0CKONBLKY ero HcTpebne-
HHE WK T[OBPeXNeHHe coBepwaeTCss 06ieoNacHuM croco6om.
Taxkum o6pasoM, BHHORHHH, MOMKMraWHH CBOE CTPOEHHE, B KOTO-
poM MOINIH HaxO[UTBCA B TO BPeMs IIIOAH, MM K€ MNpPH TaHHX
YCIOBHMSX, KOFAa MOXap MOr NEepeKHHYTHCS Ha PSANOM CTOslME CTpoe-
HUS—cCHy4aid T. H. T[IOCPeACTBYOIIEro TMOMKOra,—OTBE4YaeT no
cr. 175 4. 2. 3pecs BaXHO JHUIL YCTAHOBHUThL, YTO Crocob paei-
cTBuA GHI B OaHHOM cliyyae NedCTBUTeNbHO ofmeonacHum. B Buay
BTOTO MOMKEriHiA cBoH Heo6HTAaeMH#H H ONMHOKO CTOSALIHH [OM,
OTKy#a TOXap HHKYAA HE MOr pacnpocTPAHHTHCH, HE COBEpLIAeT
BOOGIIE NPECTYNIEHHs, TaK KaK COGCTBEHHHUK B MPaBe PacrnopsiMThLCS
CBOHM HMYIIECTBOM MO CBOEMY YCMOTPEHHIO, MUIUE GH NpH 3TOM
HEe BO3HMKANO HapYyLEHHS HIIH BO3MOXHOCTH HapyLeHHs HWHTEPEecoB
npyrux nHl Wnd obumectRa. B 3TOM cnyyae wMoxer OuHTE peub
TONBKO O TPaXMNaHCKOW OTBETCTBEHHOCTH, NPHMEHHTENbHO K CT. 1
Cp. Kon.,ecny MOXHO 30€Ch YCMOTPETHL MPOTHBOpPEHallee COLHE IBHO-
HMyLieC TBEHHOMY HasHa4eHHI0 HMYLIECTBA PaCnopsiKeHHe nocnen-
Hum !). C npyro# CTOPOHHI, €CNTH MONOM(KeHHoe BUHOBHEIM CO6CTBEH-
Hoe CTpoeHHe OHIo 3acTpaxoBafo, OH) COBeplIaeT MnpecTynneHue,
npuyYeM, €ecnd cnocof nedcTBMA BHHOBHOrO He 6yneT mnpH3HaH
ofleonacHEM, OH 0TBe4YaeT, no) ct./175 7. 1 3a mpocroe moBpe-
XAeHHe, B NpPOTHBHOM cfiydae mo cT. 175 4. 2 3a o6weonacHoe;
€CNH e BHHOBHHIA _HE OFPaHHYUIICH YYMHEHHHM [EesSHHEM H MO0-
Ny4YUI HMIIH DETANCH MONYHHTE OT roccTpaxa CTPaxoByl0 CyMMYy, TO
3ajech HalHLOo KpoMe MOANOra MOLUEHHHYECTBO WIIH JKe [OKylleHHe
Ha Hero, TaK KaK MMEerts BBeneHue B 3abiyxleHHe roccTpaxa WM
MOMETKA COBEPLIUTHE 3TO MOCPEACTBOM coobileHHss o6 uMYyllecTBe,
6ynro 6bi CrOpeBLIEM OT HECHACTHOrO CNydas MKW OT AeHCTBUSA Opy-
FOr0 NHLa, TOrda KaKk OHO Ha CaMOM Jene Cropeno OT PyK camoro
BHHOBHOI0; BHHOBHHH B 3TOM Cnyuyae OTBeYaeT M0 Hayany uaeankb-
HOH COBOKYMHOCTH (CT. 49) 3a MOIIEHHHMYECTBO, HMEBIUEe CBOHM
NocneACTBHEM YOLITOK, NPHYHHEHHHH TOCyAapCTBeHHOMY MnH ofiue-
CTBEHHOMY yupewneHHi (cT. 169 4.2), Tak Kak Mepa couHansHOH
3aUTEL 32 HEero CTpoXe (nMiueHue CBOBOAEI Ha CpoK A0 5 NeT ¢
KoHdUCKaLuHed BCero MK YacTH MMyllecTBa), 4yem 3a obueonacHoe
noBpexneHHe HmyuecTsa. [Tomxor 3acTpaxoBaHHOTO HMYLIECTBa
aBNsercs, COGCTBEHHO TOBOPS, /MIUL MPHFOTOBAEHUEM K TaKoMmy

1) Unage: Berpus («llompexpenue U ucrpebneHue umyuecreas B Ou-
uMKnOmesHu rocysapcTea M npasa B. V crp. 292), rosopawui o6 oTBeTCTEEH-
HOCTH B 3TOM ciyuae no cr. 175 4. 2,
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MOWEHHH4eCcTBY, ¥ no cune cr. 19 Vron. Kom. Bneuer 1y xe
OTBETCTBEHHOCThL, YTO M OKOHYEHHOE HesHue.

HmMyumiecTBo, Ha KOoTopoe HAaNpaBNseTCHA MPecTYnHas NeATenb-
HOCTE NpH 06MEONacHOM NOBPEMAEHHH, MOXET OXBATHBAThL fioboe
HMYWECTBO: CTPOEHHS, BAaroHel, cyna, TopdsiHHKY, nec, xne6 Ha
KOpHIO, CKHpNE xneba, CKOT, NTHuy, pu6y, PACTEHHS H T. M.

Mano Toro, u3 conocraBieHWs OTBETCTBEHHOCTH no cT. 79
9. 1 1 ct. 175 4. 2, npuXonuTcsa AenaTh BHBON, 4TO obuieonacHoe
NoBpeXAEHHe TOCYAapCTBEHHOro MN¥ O6LIECTBEHHOr0 MMYIIecTBa
HOMKHO MpeCcnefoBaThCA ToXe Mo c¢T. 175 4. 2 no Hawany uaeaib-
Ho# coBoKynHocTH (cT. 49), Tak Kak OTBETCTBEHHOCTH mno cT. 175
4. 2, BHwe, 9eM no cT. 79 4. 1 (nuumeHne cBoGOAR WAH MNPUHY-
nHTenbHEE paboTe Ha cpok no 1roma). B Takom e cMECNe pewaer
3ToT Bonmpoc HMHCTpYKuHMs O mMopAiKe NpeclefoBaHHs HapyweHWi B
necax rocyjaapcTeeHHoro necHoro douaa (mpun. x Hapk. HKIO
Ne 54 ot 21 mapra 1927 r.) B OTHOUWEHHH YMHIIJIEHHOTO NOMMOra
neca (§ 2 n. ,B“). Ho TAxKuHHA BHJ NOBPeXIEHHs TOCYAapCTBEHHOrO
Wnu oblecTBEHHOro HMyllecTBa (HEOOHOKPATHOCTR €ro coBeplue-
HHA H T. A.—cT. 79 4. 2), ecnu/OH COBEplIEH O6LIEONACHEM CIIO-
cofoM OefCTBHHA, BCE e NOMNKEH MpecneNoBaTthCcsa mo cT. 79 4. 2,
a He no ct. 175 4. 2, Tak/Kkak 3a HErd MonoweHa 6Gonee THAKKas
Mepa COUHalbHOH 3aluTH, (nHWenHe CBOGOAH CO CTPOroi H3oMNs-
uMeir Ha CpoK A0 S5 nmer c KoHduckauued umyunlecTea HNIH 6Ge3 Ta-
XOBOM), 4eM 3a obieonacHoe HNBpeXAeHHE,

§ 11. BHyTpeHHAA CTOpPOHA NpH obmeonacHoM
nospexneHudn ObBweonacHoe mnoBpexAeHHe NOMKHO OHITE CO-
BeplIeHo, HenpeMeHHO, YMHIUJEHHO, KaK 3T0 MNpAMO YyKasaHo B
Yron. Kogexce. BHHOBHHIN [HOMMeH co3HaBaTk, 4YTO OH obpaiiaercs
X paspylHTENBHEIM CHNIaM, OT KOTOPHX MOXET BO3HMKHYTh Ofac-
HOCTB NI HEOMPEeNEeNEeHHOro YWUCAA INHYHHX HIH HMYIEeCTBEeHHHX
6nar, W [ONMEH XenaThk NPHYUHEHHS BPEela WMYWECTBY HIIH Jony-
cxare 8To. [IpH »TOM Bo BCAKOM chnydae YMHCEN BHHOBHOrO He
NOMKEH HAnpaBAAaThCA Ha TMpPHYHHEHHE HEeMoCPeACTBEHHOro BpeAa
HH3HH MIIA TeTeCHOH HEenpHUKOCHOBEHHOCTH APYroro nuua obmeonac-’
HHIM CIOCO60M; €CNIH JKe Yy HEero TakoH YMHCeNn YCTaHoBNeH, XOTd
fu B BHA€ BBEHTyanLHOro YMHCNA, T.-€. NOMyLieHHsA MNoao6HOro mno-
CRefcTBHA, TO 00LEONacHoe NoBpeXOeHHe, Hamp., MOMKOTr, NOMKHO
B TaxkoM Clyyae pacCMaTpUBATLCH, KaK TMOKyleHue Ha YOH#-
cTBo obueonacHuM cnocobom (ct. 136 n. ,B*). C mpyroi CTOpPOHH,
£CNH MOCNEeNCTBHEM YMEIJIEHHOro 06111e0NacHOro NoBpeXAeHHs uMy-
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ecTBa, NpH KOTOPOM OTCYTCTBOBAN Kakoi 6H TO HH GHNO yMEuicen
Ha yOUACTBO, ABNAETCS MPUYHHEHME NO HEOCTOPOXHOCTH TH6enH
mione# (Hanp., eCM¥ BUHOBHHI He MOJO3PEeBan, 4TO B HOAOMIKEHHOM
CTPOGHHM HAXOOMNHCL JIONM, HIH €CIIH OH NerKoMHCNEHHO Npen-
nonaran BHIBECTH BO BPEMsi 3THX JlioAeit), To B TaKoM Chyyae, oH
MOINEXUT OTBETCTBEHHOCTH MO 3 4. cT. 175 3a kBanuduuMpoBaH-
Hoe obleonacHoe MOBPEeXIEeHHE. ;

MeTHBH npecTynHo) NesATENLHOCTH NpH obureonmacHoM noBpe-
MOCHUH, TAK Xe, KAK W MPH MPOCTOM, 6e3pasnUyYHK: OHH MOTyT
GHITL YHUCTO NUYHHMH, KaK MeCTb WM 3nofa, WnNM crneuxansHo Ko-
PEICTHHMH, Hanp. NMpH MOMKOre 3aCTPaxXOBAHHOFO HMMYIIECTBA.

HeocropoxHoe obmeonachoe nospemnexue MMYLIECTBA npen-
CTaBnseTcs NesHHeM, HYXMAOIIUMCS, HECOMHEHHO, B DENpeccHH, TaK
KaK B MHTEpecax obwexuTHs TpeGyercs cobmioaaTe npasuna npe-
HAOCTOPOXHOCTH NpH ofpaunieHHd CO CTHUXMHHBIMH CHNaMH M ned-
CTBOBATb NPH 3TOM B OTHOIIEHHH HYXOr0 HMYIIECTBA C NOMKHOH
OCTOPOXHOCThI0. [losTOMYy 06HYHO BO BCeX 3AaKOHOAATENnLCTBAX HIH
MPsAMO NpeaycMaTpPUBAETCA HEOCTOPOXHOE NpPUYHHeHHe obuieonac-
HOr0 MOBpEXAEHHS, WM Xe YNOMHUHAETCH 0 HecobMIoNeHUH Mpennu-
CaHHHX B HHTepecax obiecTBeHHOM \6e30MacHOCTH NpaBuia OTHO-
cuTencHo ofpawenus c _OrHeM. Yron. Kou. BoBce He ymomu-
HAeT O HEOCTOPOXHOM( OGWIEONACHOM MOBPEXAEHHHU 1). Ou npe-
NyCMATPUBAET JIWUIL _CNyYad HEUCNONIHEHMS MMM HApYLIeHUS npu
NPOMU3BOACTBE CTPOMTENBLHEIX PaboT YCTAHOBNEHHHX 3AKOHOM HIH
PAacCropsi:KeHHeM BacTH MPOTHBOMOXAPHHX npasun -(ct. 108), obna-
rasi 3To NesHHEe NPHHYOHTensHHIMM paboTraMH Ha cpok go 1 mMec.
unu wrpagom ao 100 py6., npu HANUMHOCTH Xe TSIKENHX MOCHeN-
CTBHA TNHWeHHeM cBoGooH Ha CpoK N0 3 HeT UnM wrpagoM no
3000 py6. K sromy cnemyer po6asuth, yTo no moct. BLMK u
CHK PCOCP ot 14 uons 1924 r. o6 oxpaHe 51ecos ot noxapon
(cobp. y3. Ne 61 cr. 603) HeucnonHeHHe 06s3aTEALHEX MOCTAHO-
BIIEHUH [0 OXpaHe NIecOB OT MOXAPOB MNpecneayercs mo cr. 99
(ueHe cT. 85) Yron. Kon. (ct. 8). :

§12. OevicTBne B cocTaBe 06 EONaCHOrO NOBpe-
KpeHus. [eldcTsue B cocTaBe 061IEOMACHOrO MOBPEXIEHUS XapaK-
Tepusyetcst ocobmM cnocobom ero yumHenus. Yron. Komexe, wax

') B npoexte Yron. Kon. 1922 r. cneuxansHo npenycHMarpHBanock Ha-
PYWI€HHE NMDPABMI W NOCTAHOBMEHHA, YCTAHARNHWBAKUAX MEPH MPEeaoCTOPOXHO-
CTH OT nowapos (ct. 217 np, Yr. Kop.), Ho nocTaHoBneHue 3TO B OKOHYATENh-
Hui TexcT Yron. Koa. BEmwoueno He 6mno.
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Ha crocob HeicTsHA, yKaswBaeT Ha a) momxor M 6) saronneHne ®
Hapslly C HMM yNoMHHaeT B) .Kakod nu6o uHOH obuweonacHku
cnoco6“.

a) Yro racaercs, npexnae BCero, Momxora, TO MOA HHM pasy-
MEeTCs NPHAOKEeHHe MIs MOBPeXNeHHs MW HCTpebienus HMylue-
CTBAa CHMNH OFHH, MPH YCNOBAH 06LIEONACHOCTH TAKOIO NPHIIOKEHHS;
5TO HMEeT MecTo TOraa, KOrfa OroHb FPO3HT PACMpOCTPAHMTHCA Ha
6onbiLoe NMPOCTPAHCTBO M Ha MHorue npeametsl. [ns momiora, TakuM
06pasom, TpefyeTcs HaNHYHOCTh MOXapa B obueXUTEHCKOM CMECNe
sToro cnosa (ropeHne AoMma, CyAHa, jieca, CKnana pos, TophAHUKA
u 1. n.). [losTomy Hens3s BHIETH 0611e0NacHoro MOBPEXAEHHS
B 6pocanuu uyWOW BeEWM B NedKy WA COMIMKEHWH ee Ha KOCTpe,
BIH Xe B COXMXKEeHHH ORMHOKO CTORWEro YyXOoro Ckupaa xneba
T. n. 9710 6yner npocroe nospexneHde umyuecrsa. Karum nyrem
NpOM3OLLNO BOCTNAMEHEHHE [aHHOro npeaMera, 6espasnu4Ho. Ono
MOXET MPOH3OHTH OT HEMOCPeACTBEHYOro NONNOXEeHHd BHHOBHHM
OrHs MN¥ NpH MOCPENcTBe ocobuLiX MpucHocobnenuit (Hanp., ecny
NOMKOr NPOM3NOINHTCA HMCHONL30BAHAEM AN STOFO CONMHEHYHHX NyqeH
U T. M).

6) IMon 3aTonnenueM 1) NOHWMARTCH) NOBPEXACHHE HMYUIECTRA,
NpoY3BOAMMOE HANopoM MACEH HHUAKOCTH, npeﬁme BCero BOAH, &
sateM W BCAKOM WHOH ¥MAxocTH, HANp., HepTn. D10 MOxer 6HTh
HOCTHUTHYTO MnH: 1) nyTem BHINYCKAa XHUAKOCTH W3 €€ ECTECTBEHHHX
Npefencs WIM HCKYCCTBEHHEX COOPYXEeHHH (nanp., paspyweHHe
nAoTHHE, 6narogapa KoTopoMmy Bhiweawas u3 Geperos Boaa 3aTon-
NSleT 4yXOe HMYWECTBO, Xne6 Ha KOPHI W T. M.), MK 2) obuwe-
OMAaCHHM MOTpYX¥EeHHUEeM npelMeTa, HaXoNdAUerocs Ha MOBEPXHOCTH
KHAKOCTH (Hanp., JIONKH, HAMONHEHHOH TOBAPOM, HIIH napoxona),
unu ke 3) HaKoHell, MyTEM HanpaBleHUs NpW MOMOLH H3BECTHHIX
NPUCMOCOBNeHri Hamopa XXHAKOCTH Ha Te WM HHhHEe NpPeiAMeTH
(Hanp., moTonneHue Bewled, HAXOUAWMXCH B MOABANE, MOCPEACTEOM
OTKDLITHS BOAOMPOBONHOA TPYOHI).

8) UTo ke KacaeTcsl ,MHOTO ONACHOrO €roco6a®, 0 KOTOPOM roso-
put Yron. Kom., To moa HWM cneayeT pasymeTh Camuie pasHoobpas+
HEle TIpHEMH BO3NEHCTBHA HAa YyXO0€ HMYLECTBO, Co3faiolue onac-
HOCT® AMSl HEOTIPEAENEHHOrO KONM4ECTBa pasHWX 6nar. Taxum obue-
onmacHsM cnocobom npesxae Bcero GyaeT B3pHB, KOTOPHH XapakTe-

1) Yron. Kom. 1922 r. Gonee npasunkHO rosBopui o NOTONNEHHH, & HE
satonnennyd. Hano nyMaTh, 49TO 3aKOHOMATENL, WSMEHHH TMPENHION PEHAKLHD,
He MMEN B BHMAY CYSHTh NMOHATME OOWEONACHOTD MOBPEMAEHHA.
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pU3yeTcs HCMONL30BAHHWEM pa3PyUIMTENbHOW CHMEl B3PHBYATHIX
sewects (mopoxa, NMHAMKTA, HUTPOr/NMUEpMHA H T. n.) HyxHo
uMerh B BHpy uto Yron. Komexc B ct. 587 0co6o ynomMuHaer B3pHB
Hapsfly ¢ MOMXOroM, HO B HPYyrux crny4asx OH of 3ToM cmocobe
AelicTBUA CheuuansHo HeroBopHT. Ciona e CrnefyeT OTHeCTH obBan
MM 3aceNaHHe 3eMnel, T.-e. HCMONb30BaHHE Hamnopa nafailen
MaccH 3eM/IM—cnocof, MyTEM HOTOPOro MOXEeT COBEpLIaThLCHd NoBpe-
WAeHHe PYAHHKOB, waxT 4 T. 0. [anee obuieonacHeIM nNpencTaB-
nAeTcs W TaKod crmocob AedcTBHH, HKOTOPHHE XapaKTepuU3yeTcsH,
KaK cooblieHHe 3apasuTenkHON 6Gone3dH, nopaxalomed cKot, pHGY
UTH MTHUY W Oaxe pacTeHWs (Hanp., 3apaxeHue GUIOKCEPOH BUHO-
rpanuuxa). Hawoweu, cioga e ¢ TouKH 3pedHHs Yron. Kopekca
PCOCP, He Bmensiowero B 0OCOOLIA TAMKUA BHA MOBpPeXAEHHA
MMYLIECTBA KENe3HONOPOXHOro, BOJHONG M  BO3AYLIHOrO TpaHC-
MOpTa, OTHGCHTCSA MOBPEXAEHHe HMYLIECTBA (HapyuwieHWem Gesorac-
HOCTH JKENnesHONOPOXHOr0 NBHXEHHS UIH CYAOXOACTBA !), MOCKOMBKY
OHO COBeplIaeTCcs B TAKWX YCIIOBHAX, KOTAa,OT BTOr0 rpO3HT Onac-
HOCTb [/Is Jene3HOMOPOXHOro MM BOJHOr0 TPAHCNODT2, T.-e. BO3-
HUKAeT BO3MOMHOCTBE XENEe3HONOPOXHOH KaTacTpobh HNH aBapuK
cynHa. Bue 3Ttoro ycnosus o6iieomacHOCTH AaHHOe NesHHe MOAXO-
AUT nox ofiee MOHSTHE MOBPEXAEHHS FOCYAApPCTBEHHOro uMyile-
crea (ct. 79), KorTopoe (OxBaTmBaer’ cobod Mexay MPOYHM H To-
BpPEeXAEHHE 3NEeKTPONPOBOJOB W CPEeNcTB CBA3H. IJTO noBpexaeHHe
sBngeTcss o0meonaCHHM B TOM CMHICNTe, 4TO B HeM TaKie, KaK H
B JpPYyrux, paHee PacCMOTPEHHHX, CNy4asx, CTABHTCA B OMACHOCTH
HeonpeNeneHHoe KONMYEETBO MMYUIECTBEHHHX W IH4HHX O6nar.
Vron. Kop. Kpome 0ocoBHX crny4yaes, MPenycCMOTPEeHHHX B CT. 58°
(paspyluieHHe UNH NOBpENAEHHE B3PHIBOM, [OMKOTOM HAK APYFHM
Croco6OM KeNne3HOAOPOKHEX WIH HMHHX NyTed Wnd CPeacTB coobile-
/HHSA B KOHTP-PEBOMIOLHOHHKK uensix), crt. 592 4. |l (paspyweHue
nyTei u cpencTs coofueHus NMpH Maccoskx Gecriopsaxax) u cT.59°
(paspylieHue XenesHONOPOXKHHX NyTeH WM MHHX CPeACTB coobiie-
HHS, OPraHH3OBAHHOE BOOPYKEHHON IafKok unH 6GaHno#), He 3HAeT
nesHHil aToro popa. [losToMy ecnu nogmoGHoe mpectynieHHe Oydet
COBEpINEHO BHE YCNOBM#, yKasaHHHX B CcT.cT 587 592 4. 1 u 593, -

1) deanue 3TO NpeacTasAseT H3BeCTHLIE 0COOEHHOCTH MO CPABHEHHIO C APY-
UMM BUAAMH OGUIEONMACHOTO NOBPEXAEHHA, BCIEACTBHE HEro OHO BO BCeX 3aKO-
HOMATENLCTEAX OOWYHO BHAENAETCA B OCOOHH BUA NMOBpEeXAEHHA HMYLIECTBA,

TaK MOCTYNano W Hawe NOpeBOMOUMOHHOE npamo (yr. ynox, 1903 r. cr.cT.
566—567).
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T.~€. HE H3 KOHTP-DEBOMIOLMOHHEIX LieNed, He NMpU MAaCCOBHX 6ec-
NOpsAAKaX H He BOOPYXEHHOH IAHKON, TO BMHOBHHI NOMKEH OTBE-
HaTb 3a Hero, KaK 3a ofiueonacHoe MOBpexIeHHe, npenycMoTpeHHoe
cT. 175 4. 2. Camoe festHHE B BTOM Chnyyae MOXeT BHIPaXaTbCA
B TOBPEXNEHHH XENe3HOAOPOXHOr0 MYTH WIH MONBHHONO COCTABA
XKEJIe3HOH [OpOrH, cymHa Wi fipenocTeperaTenbHoro 3Haka, ycra-
HOBMIEHHOrO [N GEe30MACHOCTH )KEeNe3HONOPOXKHOrO MABUKEHHS HIIH
CYLOXONCTEA, HO, KCHEYHO, B KaXXAOM OTHENLHOM Cly4ae Cyn AOMXeH
KOHCTATHPOBAaTh OGLIEONACHOCTE CHESAHHOrO MOBPEXACHHS B ycra-
HOBJIEHHOM BHIIIE CMHIC/IE.

OxoH4eHHHM o6uIeonacHoe MOBPEXNEHHE NOMICHO CUMTATBLCH,
KaK H BCIHOe NpYroe NoBpex[eHHUe, C MOMEHTA NPUYHHEHHS HACTONBLKO
CepbesHoro Bpena NaHHOW BelH, 4YTO oHa 6Ge3 peMoHTa ganblie He
MOXET IpPORO/MKATE BHIMNONHATL CBOE Ha3HA4YeHHe. B 4acTHOCTH
TIOMKOr  NO/MKEH CHMTATHCH BHMNOMHEHHHM TOTAa, KOrNa BOCMUIaMe-
HHIACk XOTs OH HE3HAYWTEeNbHAA “YacTh MOMKHUraeMoro npenMeTa,
HaMp., CTPOGHHS WITH BaroHa, TaK KaK BuTAKOM Cyyae OH He MOXeT
He CHHTATBCH HYXRALWHMCA B pemMoHTe. [lesTenbHoCcTh, mnpemme-
CTBylOllast MOMEHTY MoBpeMJeHHs, O6pPasyeT NOKYIeHHe, NOCKONbLKY
HAJIHLO HA4YaNo HCNONHEeHHWsl NMPECTIYNNIeHHs, a He ogHa JNWMB MNOA-
roToBka ero. Tax, momnoxeHue HOm CTPOEHHE ropKYMX mMarepHanos
€ BOCNIaMEHEHHEM MX HITH( YCTRHOBKa <Ol X eJIe3HOI0POKHEIM MOCTOM
MHHH, KOTOPas HO/KHA B OMPENesIeHHHN 4Yac B3OPBATHECH, M T. M.
o6pa3yoT mNoKyweHne “Ha ebueonacHoe mnospexaeHxe. C npyro#
CTOPOHH, OOHO JHIIE MOANOXEHHE TOPIYUX BellecTB 6e3 MNocnenyio-
LIET0 WX BOCMNAMEHEHHUS (HMH [PHIAKHBAHHE MHHE COCTABMASIOT
NpUroTOBNEHHe. DTO pa3nHuue OTAENLHHX CTaguil Pa3BUTHs mpe-
CTYNHOHA NEsITENEHOCTH MMeeT 3HayveHue B Yron. Koa. B ToM oTHo-
IIEHHH, YTO, XOTH MOKYIUEHHE M MPUrOTOBNIEHHE TIPECNENYIOTCA TaK
e, HaK COBeplleHHOe MpecTymieHHe, HO CyA Npu BHOOpe Mepk!
COLManNBHOH 3aWMTH JNOMKEH MEeXAy NpPOYHM PYKOBONHUTLCS CTENEHBIO
MOArOTOBJIEHHOCTH TMPECTYNNEeHHs M ONM30CThI0 HACTYNAEHHA ero
nocnenctTeui (ct. 19).

Mepa couHankbHo# 3aWMTH 33 obuweonacHoe NOBpEeXNeHHe
UMyIeCTBA—/HIEHHe CBOGOAK HA CPOK [0 5 fer.

§ 13. 3) NoBpexneune umymecTtsa, KBaludH LU H-
PoOBaHHOEe No mocnencTBHAM. Ha pany c npoctaM u o6ue-
onacHueM moepexneduem Yron. Kom. 1926r. (a1oroHe 6uio B Yromn.
Kon. 1922 r.) npenycmatpusaer eme TIOBPEXNIEHHE HMYLIECTBa,
KBanuUUUPOBAHHOE 0 ero MOC/EACTBHAM (cr. 175 u. 3). Taxkumu
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OCNEACTBUAMU aBnsTCA: 1) HANWYHOCTE 4YENOBEHECKHX MEPTB M
2) obwecTreHHoe 6Gencraue. Tax Kak NoMoGHHE NMOCNENCTBHA 06u4HO
6LBAOT Pe3yNLTATOM O06MUIEONACHOrO Crnocoba AEHCTBHA, TO MOXHO
6uno 6m B gesHuH, npegycMoTpeHHoMm 3 4. cT. 175, BUOETH NHWL
kBanupUUMUPOBAHHHA BHI ofweonacHoro fMoBpexaeHus 1). OnHako
6nuxanuee paccMoTpenne cT. 175 noxaswsaer, 4T0 eio o6neMieTcs
BCAKOE MOBPEXEHHE WMYIECTBA, CONPOBOXAABIIEECH YKA3AHHEIMH
MOCNENCTBHAMH; 2TO BEHITEKAeT M3 TOTO, YTO KakK 4. 2 CT. 175, Tak
M 4. 3 HAUMHAOTCHA CO CJIOB ,T€ e AEHCTBHA“, T.-e. YKAa3eBAKT
Ha onucaHHHe B 1 4. ct. 175 pnedcTBHA, a BHEH HAET peybo npo-
cTOM noBpexaeHHu. B mons3y rnomo6HOro TONKOBaHHA 4. 3 CT. 175
C10XHO MPHBECTH  elle TO coofpaxeHnue, 4HTO, CTas Ha MPOTHBOMNO-
no:«ayio TOYKY 3peHusi, NpUMIOCE OH NPHMEHSTh NOCTAHOBJICHHS
o0 HeocTopoxHoM Yy6uiictee (ct. 139) B TOoM cnyuae, ecnu mocnen-
CTEMEM HeoBUEeONACHOro NOBPEeX[EHNs, Hanp. YMHLIIEHHOH MOP4H
aBTomMobuns, OHIM MPHYHHEHH 4YEenoBE4YECKWE WepTBH, TOrAd Kak
aTOT Cnyd$ai Mo CBOWM [OCNENCTBHAM ‘HM4EM He OTIUYaeTcs oT
YMBEINEHHOTO MOMXOra CTPOEHHMSs], B KOTOPOM Nory6/14 HaxonHBLIMeCs
B Hem miofy Ges yMHCNA CO CTOPQHH BHHOBHOTO,

VkasanHue B 4, 3 cT. 175 moenefcTBus NOMKHH OHTH TaKo-
BHMU, YTO BHHOBHBIH MOT WgJOMKeH GHUI HX TpENBHAETH, TaK Kak,
cornacHo cT. 10, Meph coflnanbHoWnsdmUTH Cyne6HO-HCNpaBHTENb-
HOFO XapakTepa NpPUMeHRIOTCS NHIUL B OTHOLWEHHH TeX, KTO AeH-
CTBOBAJ YMHILIIEHHO HIH HEOCTOpPOXHO. ECnu 8TH NOCAEACTBHSH
MpOHM30LINK CAy4aiHo, T.-€ BHE BO3MOXHOCTH MNpPENBHMEHHs, Hamp.
ecn¥ yMHIUNEHHO NOJO¥YKeHO HeoGuTaeMoe CTPOEHHE, B KOTOPOM
BBTO BpeMsi HOYeBand 6Ge3NOMHEE IIONH, 4YEero He 3Han BHHOBHHIA,
W ®TH JioAKM norubnH, OTBETCTBEHHOCTs no 3 4. cr. 175 Hckio-
yaerca. C p[pyrod CTOPOHH, €CNM BHHOBHHH NpeABHAesn, 4TO
COBeplLIaeMOe WM AeHCTBHE NIOBNEYET YEJIOBEYECKHE XEpPTBH U NpsAMo
®TOr0 Kenan MW CO3HATEeNbLHO NONYCKAs, TO, MOCKONBKYy OH Hded-
cTBORan ofmweonacHEM cnocoboM, OH OTBedaeT, B Ciy4ae HacTy-
NMIeHHs BTOro MocnencTeus He mo cr. 175 4. 3, a, cornacHo cT. 49,
roeopsiled ob6 onpeneneHHd OTBETCTBEHHOCTH IIpH HaeanbHOH
COBOKYNHOCTH, 32 KsBanuduuupoBaHHoe YOMHCTBO, TaK Kak Mepa
couManbHoi 3amMUTH 32 yO6uicTBO cnocoboM, ONACHHM ANA XH3HK
MHOTHX (MumeHHe cacGoAl CO CTPOrod M30AALMEA Ha CPOK M0

1) Ha stofi Touke 3peHWA CTOAN aBTop B CTaThe .HMywmecTeenHue npe-
ctynnerna no Yron. Koa. 1926 r.' (Pa6. Cyn 1927 r. Ne 3 crp. 217). Tot e
B3rnsg nposoauwt derpuu (Yron. np. crp. T1).
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10 rnet), BHIe, YeM 3a MOBPEXAEHHE HMywecTBa no cT. 175 4. 3.
OpHako, ecnu criocob AeiCTBUS BHHOBHOTO He Onin 0611Ee0NacHLIM, TO
€ro OTBETCTBEHHOCTh, HA OCHOBAaHHH TOH Xe CT, 49, HoKHa onpepe-
nAThCA No cT. 175 4. 3, TaKk Kak Mepa COLHanbHOH 3aIKTE 32 IPOCToe
ybuicTBo (cT. 137—nuuwenue cBoGoiu Ha cpoK 1o 8 net) HUXe, yeMm 3a
MoBpexneHWe HMYLIECTBO, KBanu(HUUPOBAHHOE [0 MOCNENCTBHAM,

. Ton 4enoBeyecKHMH XEPTBAMH, COTNACHO OGHIEHHOMY CNOBO-
yrnotpebneHuio, CleiyeT pasyMeThb HaCTyN/IeHHe CMEPTH, a He TONEKO
TENIECHOTO [MOBpEXJeHHus, NMDUTOM HECKONBKMX miofed 1), Tak Kax
ct. 175 4. 3 roBOpHT He o NeHCTBHH, NMOBMEKIUEM 32 CoG0l CMepTs,
KaK 3TO CKasaHo B Apyrux crateax Yrom. Kom. (Hanp. cr.ct. 140
4. 2 u 142), a o peificTBMM, NOBNEKWEM ,4YeNoBeYECKHe XKepTBH“.

Yrto me Kacaercst obuecTBeHHOro GENCTBUS, TO MO HAM pasy-
MeeTcs BCsKoe GeACTBHe, HMelllee XapaKTep MacCOBHH, yrpoxaio-
IIHH B TOM HJIH HHOM OTHOIIEHWH GNAroNOMyHHI0 AAHHOH MECTHOCTH,
Hamp. paspylleHHe B3DHBOM LIENOTO CeNMeHHs, XoTsd OH MpH aToM
HHKTO M He moru6, N NoBpexneHHe 6amioHa C SNOBHTHM rasom,
BH3BaBmee ru6enk cKOTa W T. 1.

Tax ¥e, Kak # 1A 0o0lEOMACHOr0 MOBPEXMEHHS HMYLIECTBA,
Ans MOBpEeXNeHWsi, KBanudHLKPOBAHHOrY, o nocneacTenaM, 6espas-
JIHYHO, KOMY NpPHHAANEXHUT, MOBpeXJaeMoe HMYLIECTEBO—HaCTHHM
NHLEAM WK TOCYAapCTBEHHOMY \yYPeKAEHWI0 MNH NPEeanpHATHIO UITH
obmecTBEHHHIM OPranu3aMusaM, TaK Kak Mepa COUManbHOH 3aHTH
3a HEro 3HaYHTeNLHO BLIIIE;ueM 3a NMOoBPeXACHHE rOCYAapCTBEHHONO
M o6leCTBEHHOTO HMyliecTBa, Brekymee 3a coboii naxe B 6onee
TAXKOM crydae (cTw,79 4. 2) Tonbko nHIueHHe CBOGOAE CO CTPOroi
usonsuMel Ha CPOK [0 5 MEeT ¢ KoH(HCKauuedl MMymecTsa unu Gea
TaxkoBoH. B TakoM cMHCne peluieH Bompoc B HH.crp}K'r. nuceme YKK
Bepxcyna PCOQCP 1927 r. Ne 1 (Cya. Tlpakr. 1927 r. Ne 3),
a takxe B HHcTp. o mopsnke npecnenoBaHHs HapylmleHHH B mecax
rocyn. necHoro ¢oHpa (mpumox. ¥ nupk. HKIO or 21 mapra 1927 r.
Ne 54), xoTopas fAONMycKaeT NpUBIeYEHHE K OTBETCTBEHHOCTH 32 yMH-~
WNEHHKH NofKor neca mo cr. 79 u cr. 175 4. 3 (§ 2 n. ,B%).

Mepa COUHAnBHOM SAMATH 33 STOT BHA NOBpEeXAEHHS HMY-
mecTBa—IHileHHe cBoGonu Ha cpok ao 10 mer. '

§ 14. 4). lloBpexpneHne MMyLmecTBa, NpeaycMmo-
TpeHHoe B JApyrux rnaBax YronoBHoro Kogexca.

1) Hnaue: Teprer (Yronosuwii Kopexc., HayuHo-nonynspHulii mpakTHye-
CKMii KOMMEHTapui c gononH, ¥ uamed, no 15 asr. 1927 r, non pen. TepHera
n Tpaiuuua, ctp. 270).

[
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Hexoroprie sunu nospexneHHs MMywW(ecTBa NMpPeRyCMOTPeHH B Yrom.
Kopn. oco6o B kayecTse NpeCTYMIEHHH HHOrO poia, NMPHYEM caMo’
coGoji pasymeercsi, 4TO ofWMA COCTaR MOBPEXAEHHS HMyIecTsa
B STHX CIy4adX He MNOABEPraercsi M3MeHeHKo. DTo'-— cnyyau, rae
NOBpeXAEeHHe HMYIeCTBa OOHYHO CONMPOBOXAAET yYMHEHHE APYTHX
NPecTyNnneHHH HNH SBAAeTCS CPeACTBOM WX coBepiueHHs. Ciona
otHocATcA: 1) yMHIIEHHOe HCTpeGNeHHe WM MOBpEXHeHHE HMY-
UeCTBa, MPHHAANEXAlEero TFoCYNAPCTBEHHLIM YYPEeKACHHAM WM
NPeNnpUATHAM, a TaKie o6uwecTBeHHHM (KOONEPATHBHHM, npodec-
CHOHANBLHLIM M T. I.) OPraHW3auusiM, B TOM 4HCNe BMEKTPONpPOROMOS,
CPeACTB CBA3H M T. M. (CT. 79 4. l); KaKk yKasHBanoCk BHIUE, 3TO
nesiHMe pAacCMaTpUBAETCs, KaK UOPECTYNNeHWe MNPOTHB MopsaaKa
ynpaeneHds. OO6BeKTOM [OAaHHOrO NOBPEXNEHHS SBNAETcH noboe
rocynapcTBeHHOe uiiM 06leCTBEHHOe MMYILECTRO, MOCKONEKY MOBpeX=
IeHHe HEe COoBeplieHo o6UIeoNacHHM CMoCOBOMAHNHN HEe TOBAEKNo 3a
cobo¥ HenoBeYeCKHX MepTB HNH obuecTBeHHoro GemcTBus. 3a Hero
MIONOXEHO NHLIeHUe CBOGONLl MM MPHHYAHTenhbHue paboTH HA CPOK
no 1 ropa. O6cTosiTENLCTBAMM, YBEAHYHUBAKUIMMH OTBETCTBEHHOCTE
33 3TOT BHI MNOBPENIEHHMS, SBARIOTCA: a) HEONHOKPATHOCTB €ero
cosepiueHHs, 6) HANUYHOCTL ONMpPefefieHHHX MOCNENCTBHA—MpPHOCTA~
HOBKM WJ/IM MEepepuBa NPOH3BOACTBA HNH NPUYUHEHUS APYFOro TsiKe-
noro ymepba rocymapctBy (cT.'79 4I'2); B sTOM cnyyae HasHa-
yaercs NHlIeHHWe CcBoGONH CO CTPOrod H3onsAuMed OO0 5 NeT ¢ KoH-
buckauuei umywmecTsa unK), 6es Takomoi !). 2) HeocropowHoe
noBpexnaeHne Mopckoro KaGems (cT. 80); 8To nesHHe Toxe

1) Hnaye nocrynaetr Yrom Kopekc A3CCP (cr. 197a) xoTopsiit npeny-
CMATPHBAET CpPedH HMYL{ECTBEHHHIX NMpECTYNNeHH# B Ka4ecTBE 0C060ra THM-
KOrO BMAAa MOBpeX/EHHA, Biexylieroe6onee CTPOrYd OTBETCTBEHHOCTh, 4eM
oflueonacHoe MNOBPEX/IEHHE, [OBPEXAECHHE HMYUIECTBA IJKENesHOJOPOMCHOrO,
BOJHOrO M BO3AYUWIHOrO TPAHCNOPTA MMM MMyllecTsa TenerpadHoro W TenedoH-
HOro, 4 paBHO OGOPOHHTEMBLHHIX COOPYEHMH,

O6rexToM MOBPEXAEHHWA DSTOrO BMAA SBNAKNTCA Te MpPENMETH, KOTOpHE
06pasyoT NpHHAANEMHOCTH TPaHCNOPTA—KeAe3HONOPOXHOr0, BOAHOrO WM BO3-
AyWwHOro, a Takxe TenerpadHOro wau TenedoOHHOTO MMyIlecTBa, HO MPH 3TOM
ML TAKHE, OT KOTOPHX 3aBHCHT NMpasuneHoe (QyHKUHOHHpOBAHME TpPaHCMOPTA
unu TenerpagHOro H Teae(OHHOrO COOGLEHHS,

[MpectynHoe pedicTeMe BHpaxaeTca B MOBPEXAEHHH, KOTOPOE HApyWaer
WIH MOMET HapyUIMTh NpaBubHOE GYHKUMOHHDPOBAHWE TPAHCNOPTA MAH Tene-
rpadHoso unu TenethoHHOro coofmenusn. TaxuM 0GpA30M B KAXKAOM OTAENLHOM
Cly4de HYXHO YCTAHOBHTH HANMYHOCTE WM BO3MOMHOCThE YKASAHHOrO B 3aKOHE
nocnegcrensa, TonbKO B OTHOWEHWH MOBPEeMAEHHA OGOPOHMTENLHHX COOPYHe-
HHA He TpefyeTcA HACTYNNEHWS WX BO3MOXKHOCTH HACTYN/EHHA YKAa3aHHOro
B 3aKOHe MOCNefCTRHA.

C Touku 3peHMA BHHOBHOCTH Pa3ny4aiOTCA ABA BHAA AAHHOrO MPecTymne-
HHUA, BAeKyumue 3a CO00H HEeOAHHAKOBYIO OTBETCTBEHHOCTE: NOBPEXAEHHE YMBILI-
TIEHHOE W HEOoCTOPOMCHOE.
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OTHECEHO K rpynne MNpPecTyNNeHHHd TMpOTHB MOpANKA YIpPaBNeHusd,
nNpuYeM HeoOAONMMEIM  YCNOBHEM  OTBETCTBEHHOCTH  sBMfETCH
BO3MOMHOCTE BHI3BaTh TaKMM [yTeM mNepepuB TenerpagHoro
coobueHnsi. OHO Brnewer 3sa coboit NpHHyRMTenbHHe paBoTH
Ha cpok po 3 mec. unu wrpad no 300 py6. 3) Paspywenue
WNH MOBpEXAEHHE KEeNe3HONOPOXHHX MMM HHHX MNyTeH H CpPeicTs
cooBieHHs, CPeNcTE HapPOAHOM CBS3H, BONONPOBOAOB, 06lMeCTBEHHEX
CKNanoB M MHHX COOpYXEeHHH ¥ CTPOeHHE HNH TrOCYAapCTBEHHOr0
HNH OoOLIECTBEHHOro HMYyLIecTBa, €CNH 3TO NesHHEe COoBeplaeTca
B KOHTP-PEBOMNOUHMOHHEX uenax (cT. 589); oHO paccMaTpuBaeTcHd,
KaK BUI HOHTP-DEBOMIOLIMOHHOTO MpeCcTyIeHus; Kak crnocob neii-
ctBus Yron. Kopn. ykaseiBaeT 3jech, Kaxk OOLICOMACHHK—B3pPHE H
MOMmKOr,—TaK © BCAKHH ,Apyroii cmoco6“, cnemopaTensHo, H He
obimeonacHsi; MPH OTCYTCTBHH KOHTP-PEBOMIOLIHOHHOW LENnH 3TO
mesHue Gymer unu obmeonacHuM (cT. 175 4, 2) unu KBanugHUH-
poBaHHEIM Mo nocnencTBusaM (cT. 175 4. 3) | MnM NpPOCTHIM MOBpe-
XIEHHEeM TOCYAapCTBEHHOro Uy ofwecTBeHHoro umMymecrsa (ct. 79),
B 3aBUCHMOCTH OT Croco6a [AeHCTBHY BHHOBHOrO M HaCTYMHBLUHX
rnocnencTBuil. Mepa COUMANBLHOR 3aMKUTH—PacCTpen MK obmaBne-
HUe BparoM TPYOSILIMXCH € HOHQUCKAaUMed HMyLIecTBa U M3THAHMEM
u3 npenenos CCCP HaBsgérpa, a npu cmsrHaomux obcToaTens-
CTBax—IHileHHe CBoGOgEl CO CTPOroH H3onsuMed Ha CPOK He HHXKe
3 ner c KoHbHCKauueil Beero WNM 4acTd umywectsa. 4) [Torpomu
(cnenoBaTensHo, ¥ PaspylleHHe CTPOEHHH), paspylUeHHE KEene3HONo-
POXHEIX NyTeH HIIK MHEX CPencTB coobleHHs U CBA3H, YYMHEHHNE NPH
MaccoBux 6ecnopsigkax(et. 592 4. 1); 8To NesHHE pacCMaTpHBAETCH,
Kak ofHO U3 ocobo onacHux ansi CCCP npectynneHdl NpoTHB MOpAAKa
ynpaeneHuss. OHo obnoxeHo nuuleHHeM cBoGols Co CTPOroi H3o-
nsiuMel Ha CPoK He HHMe 2 neT ¢ KOHpUCKauWed BCEro MNH HacTH
HMYLIECTBA C MOBHIUIEHHEM NPH 0cof0 OTAryalIHX 06CTOATENLCTBAX
BNNOTH [0 BHICUIEH MepH CcouMansHOW 3awurs. 5) Paspywenue
JeNe3HONOPOXHEIX MNyTed H HHHX CPeNCTB CcooblueHHs U CBA3H,
opraHH3yeMoe BOOPYXEHHHIMH wafkaMuy unu 6aHpamu (ct. 593);.
8TO NpPeCcTyN/ieHHe TOoXe OTHEeCeHO K YHCAY 0co60 ONacHHX rmpe-
CTyMneHu#t NpOTHB MOPSAKA YNpaBneHus K BaeweT 3a cobof nuile-
HHe CBOGONE CO CTPOrod H3onsAUMed Ha CPOK He HHxe 3 NET C KOH-
ducKkauuer BCero MM 4acTH HMYyUleCcTBa, C AoNylleHHEM MOBHIIEHHS
npu ocobo oTArYaniux o6CTOATENBCTBaX BNJIOTh 10 pACCTpena C KoH-
ducKalMeRd HMYUECTBa; [Nd €ro CoCTaBa HEeoOXONHMHM yCNOBHEM
ABNSeTCH HAaNUYHOCTh OaHOH, TaK YTO NPOCTOE paspylleHue HenesHo-
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HOPOXHOTO MyT#d, COBEPIIEHHOE OAHHM JIHLOM HIH HECKONBKHMHE
NMUAMH, He COCTABNAKIIWMH, OfHAaKO, 6aHAH, MOJ O®TO NesHHe Mofi-
BecTH Henw3sd. 6) YHHUTOKEHMEe HNM NpPUBENEHHE B HEroJHOCTb
yKpensieHuit, cynoB, OpyAHH, CKJIalOB OPYXHS, MPONOBOJILCTRBEHHEIX
NPHNACSE W OPYTHX MPENMEeToR, NpUHaMIEeXalIUX K CPeACTBaM Bele-
HHA BOMHH, €CIIH'OHO YYHHEHO BOEHHHEIM Ha4albHUKOM M/IH, BepHee,
no ero npuxasaHuio (ct. 19313). BDro mesHme paccMaTpuUBaETCH,
KaK ONHO M3 BOMHCKHX MPECTymjieHui, NpPUYEM B ero COCTaBe pas-
NIMYaI0TCA IBa BHJA: a) YYHHEHHE STOro AesHHA 6e3 BCAKOro HaMe-
peHusi CHoCOGCTBOBATE HEMpHUSATENIO, HO BONPEKH COOTBETCTRYIOLIMX
O6LUMX BOMHCKKX NPABUI M HHCTPYKUMH (Mepa couuanbHoi 3amuTH—
nuLIeHHe CBOGOAH Ha CPOK He HHUXe 3 NieT, a B 0co60 OTArYaioulux
cnydasx paccrpen), M 6) yYHHEHHWE €ro B BUEAX CNOCO6CTBOBaHHA
HEeNpHATeN; 3a 3TO JledHHe nonoxeH paccTpen. 7) YMuwnenHas
nopya BOGHHO-CYXKAIIWM a) BHAAHHHX eMy W15 MOJb30BaHKA MNpel-
METOB Ka3eHHOro OOMYHAMPOBaHWS M aMMyHHUWH, a Tawke 6) Xo-
JIOAHOTO HJIH OTHECTPENELHOTO OpPYXH#A, 'MaTPOHOB HKIM INoMWanu
(ct. 19319). 3Bto mesHHE paccMaTpHBaeTCs TOXKE, KaK BOWHCKOE
NpPecTynneHre, BIEKynee 3a Co6ol pasnu4HLEe MEephl COLHAJIBHOM
3aHTH, BKAOYHTENBHO A0 BHICWEH'Mepl, B 3aBHCHUMOCTH OT OnH~
Wailero npegMera npec:;@é‘qiga H 06CTOSTENLCTE COBEpLUEHHS
NocnefiHero; Hapsny c gﬂpqei“f: Ka3eHHOTO HMYLIeCTBA MOCTaBIEHO
OCTaB/leHHe ero 6e3 NpHeMOoTpa W B HEHAANEKAlleM MecTe,—esi-
HHWe, KOTOpoe XapaKTepuayeTes COaNaHMEM OMACHOCTH ANS rocyAap-
CTBa JIHIHTLCA AAHHOro AMyulecTBa. 8) [TospexpeHue WK YHHYTO-
HeHHEe NOKYMEeHTa, HaXOoAAlierocs B rocyAapCTBEHHOM YHYpPEXIeHHH,
C uenbid OKa3aTh TaKHM NyTeM MNPEnsTCTBHE QYHKIUOHHUPOBAHHIO
aToro yupexaesna (ct. 78); 3TO nesiHue paccMaTpHBaeTCs, KaK mpe-
CTynneHHe NpPOTHB NOPSANKa yNpaBNeHHs, U BleyeT 3a cobol NHIe-
HHe CBOGOAH Ha Cpox #o 1 rosa; mospexaesyue NOKYMEHTA BHE STHUX
ycnosui GyLeT NPOCTHM IOBPEXAEHHEM HMYLIECTBA, eCHH OHO He
NepexonuT B nowior AokymeHnTta. 9) [oepexnenue neyarei, HANOKEH-
HBIX TIO PAcrOpsKEHHIO BNACTH C LENbO OXPaHH onpenesieHHBIX
NPENMETOR WM nomeleHHH (cT. 89); aTo HesHHE OTHOCHTCH TOYHO
TaKke K SHCNy NMPEecTyNAEHWH NPOTHB MOPSAKA YNpaBleHHs, Kak
BHIL HENOBHHOBEHHsi BJIACTH, M BJEYeT 32 COBOH NPHUHYIHTENBHEE
paboTu Ha cpox mo 3 mec. mnu mTpad mo 300 py6. 10) Herpebne-
Hue neca (cT. 85), KOTopoe XapaKTepPH3YeTCs, KaK HapylleHHe NocTa-
HOBJIEHNH, H3NAHHHX B HHTEPECaX OXPaHH JIeCOB; OHO PacCMaTpH-
BaeTcs, KaK ONHO M3 NMPecTYMNEeHWH MPOTHB NMOPAAKA YNpaBJIeHHS,
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# BneyeT 3a coboit, ecnu yuwep6 He npesnwaer 30 py6., wrpad
B paaMepe He CBHIUE TPOHHOH CTOKMMOCTH MNpHYHHeHHoro yuiepba
mo ocobo ycTaHaBNHBAEMHIM TaKCaM, €CIH Xe yuepb BHIe,—MNpH-
HyOMTeNnbHHE paboTH Ha cCpok fo 6 mec. WnH wTpad B TAKOM Xe
pasmepe. 11) [loBpewneHue umMymecTsa, B BHAE B3noMa WNH
noBpexneHHsl CTEH H 3aTBOPOB; 3TO JedHHE pacCcMaTpMBaeTcs, Kak
CyllecTBeHHHIH 8MeMeHT cocTaBa nofera apecrtoBaHHoro (cT. 82);
BHE STOM0 YCIOBHSl, Kax cnocoba CcOBEepLIeHHs NpPeCTyNIeHHs,
nober nepectaeT OHITE NPECTyN/IEHHEM; Mepa COUMAJIBLHOH 3alMTH
aa momobHHM nober—nuiieHde cBo6oiH Ha cpoxk mo 1 r. 12) Ha-
KOHel, Halno OTMETHThL elle OfHO MesiHHe, KoTopoe camo mno cefe
He SIBASETCS MOBPEXOEHHEM HMYLIECTBa, HO B OTUENBHHX CBOHX
NposiBJIEHHAX MOMET 3akniodatk B cele oCoOLI BuM, MOBpeXNEHHs
€ro,—HCKYCCTBEHHOE YMEeHbIIeHHE CTOMMOCTH HaC/eACTBEHHOro HMy~
LIeCTBA MIIH HMYLIECTEA, Nepexodlero Mo aKraMm fapeHus, B Uenax
ofxoa 3aKOHOB O HACNeNoBaHUH U AapeHHH, a TaKxke 3aKoHa o Hanore
€ HAacNeACTB ¥ WMYWIECTB, NMepexoisux no akram napeHns (ct. 63);
STO MOesHHe MOMEeuleHO B rpyrnme MpecTynneHHd MNPOTHB Nopsixa
ynpaBneHus, H BrnedeT 3a cofoif HOHQHCKAUMIO BCEro HJIH 4HacTH
HMylIecTBa, Mepexofduiero Mol agTy |HACNENOBAHHA HIH [NapeHHs
# JIMLY, COKPHIBILEMY €ro. :

OTtnenenue IL

[NPECTYIIHQE TNPUOBPETEHHUE HWMVILECTBA.

§ 15. MlouaTHe U BHAH NMpecTynHoro mpuobpe-
TeHHs HMywecTBa. Hapaay ¢ NoBpexJeHHEM HMYyIIeCTBa
B Ipynny NpecTynneHuid, HANPasNALIMAXCA [POTHB HMYIECTBa,
KaK MaTepHanbHOil Bely, BXOAAT ABA [EAHUs, OOHYHO pacCMaTpH-
paeMHe, KaK BeckMa HECXOQHHE, HO Ha cCaMoM [efle HMepluHe
H3BeCTHHE 06Ude TPH3HAKH, KOTOpHE N30T BO3MOXHOCTL OGLEAu-
HATL MX B OQHY Trpynmy, HECMOTPA Ha BCe pasnWyHe B CaMOM
xapaKTepe MpecTynHod [eATEeNbHOCTH; 3TO —INpHCBOEHHE (ct. 168
Yron. Kon.) u noxuumenue wumymectsa (ct. 162, 163, 165, 167).
O6a »TH NpecTynneHus npeiCTaBASKTCA Pa3HOBHAHOCTLI Gonee
obuiero NOHATHA NPECTYNHOro NpHOOpeTeHHs HMYLIEecTsa, NPOTHBO-
MojiaraeMoro MoBpeXIeHHIo ero.

YronoBsHHe 3AKOHOAATENLCTBA OGHKHOBEHHO PACCMATPHBAKT BTH ACAHHA
BBHOY MY HECXOOCTRA N0 CAMOMY COBEPHAHMK MPECTYNHOW HeATENLHOCTH
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OTAeNnLHO ADYr OT Apyra, NOMelwas UX B PasHux rnasax (dpanu., BEHT., yrous,
ynox. 1903 r.); oaxako B nacTosmee BDEeMA 3aMeYaeTcA TEHOeHUHA K MX COMH-
HEHHIO, YTO pesibeHO NpPOABNAETCA B NOMElUEHMM B ONHOW rnaBe KojeKca u
NPHCBOBHHA H NOXMIIEHMA, N0 KpaliHeil Mepe B npocreiweri ¢opmMe nocneg-
Hero—xpase (repM. u HopB, 33KOHOA.). B HeMeuxoi AoKTpHHE CTOPOHHMKAMM
nonseneHusa 0GOMX 3THX NpecTynneHnid noxg Gonee ofulee pOAOBOE NOHATHE
npuoGperenns (Aneignung) sBnawoTca BHOHEHIUME HPUMUHANHCTH JIKCT K
Buugnur.,

O61uM MOMEHTOM, ONHHAKOBO XaPaKTEPH3YIOUHM H IPUCBOEHHE,
H MoXHINeHHEe HMYIeCTBa ABNAETCH TO, YTO OHH 3aK/IOYAOT B cebe
yMeHbllleHHe ChepH HMYIIECTBeHHOro obnafaHus noTepneBuIero,
CONPOBOMNAOIIEECH COOTBETCTBEHHLIM YBeNH4YeHHEM chepu umyue-
CTBEHHOro 06nafaHusi BHHOBHOIO: NOTepeBW i TepseT H3BECTHYIO
Bellk, KOTOPYI0 MMEHHO H NpHo6peTaeT BHHOBHHI: B BTOM MX OT/IH-
iHE OT MOBpPEXAEHHHA, TIe MMEeeTCs OfHO UL YMEHBLIIEHHe HMYy-
luecTea norepneBwero. [pyroi obwuit MOMEHT nns 06OHX BTHX
NpecTymieHHd, npasga, HUMeWHi MeHee CyiieCTBEHHOE 3Ha4eHHeE,
HO ABNSIOIIUACSA B TO K€ BpeMs MPH3HAKOM HX OTNAHYUA OT NOBpeXIe~
HHs, 3aKl04aeTcss B oco6eHHOCTH mpenMera nocsararenscrea. llo-
BpeXNeHHe MOMET HaNpaBNAThbCd, KAK Ha Takoe HMYILECTBO, KOTO-
poe MOXeT .6HTh MepeHOCHMO HilH NEepeBo3HMOo, Ha ABHMHMYIO Belllb,
TaK H Ha Takoe, KOTOpPOE npencTaBfigercs HENONBHXHEIM, HENBH¥H-
MHM. BTO NOHATHE HEeNBHXUMOro HMYyILIeCTBa He COoBNajaeT ogHaKo
C TeM, KOTOpOE CyLUeCTBOBAIO B HAIEM [OPEBONIOLHOHHOM I'paXIaH~
CKOM NpaBe, OTHOCHBLIEM K HEABHXHMOCTH 3EM/I0 H HAXOASLIHECcsH
Ha HeH CTPOEHHsl, M KOTOPoe'B HacTosuee BpeMs MOTEpANo CHiy,
TaKk KaK C OTMEHOH YacTHOH COBCTBEHHOCTH Ha 3eMN0 neneHue
HMYIMIECTB Ha NBHXHMHEE M HeNBHXHMLHE ynpasfHeHo (c‘r. 21 npum.
Fpaxp. Kop.); mox HepsumuMum HMYIIECTBOM B CMHICIIE YrO/IOBHOIrO
lpaBa pasyMeeTCsi BCe TO, 4YTO MPelCTABISETCS HEeNONBHMKHEIM M
Mpexfe BCero CTPOEHMs; NOBPEXNEHHE MOXET HaNpaBNsTLCH ¥ Ha
CTpoeHHE, npHobpeTeHHe xe HMyuecTBa (IpHCBOEHHE H MoxuuleHHe)
HanpasAsieTCA TOJNLHO Ha ABHXHMHE BeljH. [Mpuo6perenue npasa
Ha CTPOEHHEe, COBEpIIaeMoe NPOTHBO3AKOHHKM NyTeM, Hanp., nocpen-
CTBOM of6MaHa, BXOOHT B TPynnoy TeX HMMYWECTBeHHHX MJecTy-
NNeHHi, KOTOpPHE HaNpaBASOTCH Ha HMYWECTBO He B CMHCHe Marte-
PHANBHOH BellM, a B CMHCHe HMYILIECTBA Boobie.

IpuoBperenue umyuiecTaa XdpaKTepH3yeTCcs] TEM, YTO B HeM
NPECTYNHOE NocsAraTeNbCcTRO HamnpapIdgercs Ha Bellb, HAK Ha npen-
MET BHEIUHEro MHpA, B pPasLICHEHHOM paHee cmucne, [Ipu atom
SaKniovabIIeecs B HEM yMEHbIUEHHE WMYLIeCTBeHHO cdepu ogHoro
Jinua, MoTepneBiIero, W yBeJHYEHHE HMYLIeCTBeHHO cdepr apyroro,
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BHHOBHOTO, HMEIOT CBOMM GNHXAaWIIHM O6LEKTOM ONHY M TY Xe Bellb.
3T1a Beuls NpHOaBNAeTCA K HMYLWECTBY BUHOBHOTO, COCTABISET €ro
npHOHIbL, KOTOPOH COOTBETCTBYeT TakKas e yOwNb Ha CTOPOHE
NoTepneBlIero, YTPAauYHBaOIEro HMEHHO [AaHHYI Bellb. ToMe-
CTBEHHOCTBL npenmeTa B o8oMx cnydasx (MOTepst Ha OAHOH CTOPOHE
M TIONy4eHHEe Ha APYroi) OTNHYaeT MPHCBOEHHE H MOXMILEHHE HUMY-
niecTBa, KaK npHoBpeTeHHe MMYLIECTBa, OT BCEX TeX NPECTYNHHX
OesiHWH, TJe BHHOBHHH BOOOIIE NPOTHBO3AKOHHO oforamaeTcs Ha
CYET NPYroro JHUA, HaNp., ECNH OH NPHHYXA4ET MOTeprneBlIero
OTHA3aThCs B Er0 MONb3y OT KAKOro-HWGYAL HMYLIECTBEHHOrO MNpasa,
49TO JAeT eMy H3BeCTHYI HMMYIIEeCTBEHHYK BHIOAY; 2TO IMOHATHE
BHIFOMIBI, C KOTOPOH CBA3SKIBAETCS NPENCTABIIEHHE O MNOCATATENLCTEE
Ha HMyllecTBo Booblle, IWHPe TOro MOHATHA TNpPHOHIH, KOTO-
pasi nmony4aeTcs NpU NPHOGDETEHHM HMYIUECTBAa, KaK MaTepHans-
HOH BellH.

IMockoneky npHobpeTeHHe HMYIIECTBa MOHHMaeTCs, KakK NpH-
ofpeTeHHe ONHHM JHLOM H yTpaTta  OPYyFHM OHOMO M TOro Xe,
TOMJECTBEHHOro MpenMeTa, MOCTONbKY MNpHoGPeTeHHe MMYIUECTBa
6ymneT Ha NHUO, T.-€. COCTAB NPUCBOEHKS MIIHM MNOXHIUEHHA 6ydeT
BHIMONHEH, KONb CKOPO AaHHHHA HMEHHo npenmeT ofpamaeTcss BHHOB-
HEIM B CBOl0 co6cTBeHHOCTB.. EC/iH BHHOBHHI, npucBauBas HIH
MOXHIAS YYKYH Bellb, B TO ¥e BpeMs [N3aeT ee DKBHBANEHT, €e
PABHOLIEHHOCTh, TO 3TO0 HE MeHsieT XapaKTepa HaHHOro MNpecTymnie-
HHS, KaK nmocaraTefibCTBa Ha 4Yy¥Oe HMYyLeCTBO, BeaBo3aMe3alHOCThb
npuoGpeTeHHs BelllH He ABNAETCH TaKWM o06pasoM HeobXONMMHM
NPH3HAKOM PacCMaTPHBAEMHIX MPECTYNNEHHHA; TONBKO B TOM clyyae
ecrny 3aKOH B onpefelleHHe COCTaBa NAHHOrO0 BHAa npHobpeTeHus
HMYILECTBA BBONMT yKasaHHe Ha HOPHCTHYKL uens (Hanp., cr. 168
Yron. Kon.), HCKnodaeTcss BO3MOXHOCTL TOBOPHTL O MPEeCcTYNHOCTH

BO3ME3nHoro DDHOGDCTEHHH HMyllecCTBa.

Hy)lll-lo, OfHAKO HMETh B BHAY, 4YTO B Hawen nu‘repa:rype MHOrHE nHca-
Tenu (Hanp., us cTapux xpumuHanuctob Pornnuxni, Benorpuu-KoTnapesckui
H np., u3 HoBHx—HeMuposckui) Tpe6GywT HenpeMeHHO 6e3BO3ME3AHOCTH NpH=
o6peTeHus HMYLIECTBA, YKA3HBasA, 4T0 B CNyYae NpPeNoCTAB/eHUA NOTepnesmeMy
OOHOBPEMEHHO C TPOTHBO3IAKOHHHM HPHOGPETE}I HEM HMYLIECTREA ero SKBHBANICHTAa,
HeT yMeHbLIeHHS 3KOHOMHYecKOW chepH noTepneBuwero; aneck 6yAeT CaMOBONE-
HH 06MEH, a He NMPUCBOEHWE HMNH NMOXHUIeHHe uMywecTBa. Ho nporue aTtoro
BSrAAfa MOXHO BO3Pa3nTh, YTO CYLIECTHEHHHM SNE€MEHTOM pacCMATPHBAEMHX
NpecTymieHui SABNAETCH YMeHblIeHHe CQepH HMYLIECTBEHHOTO O6GNafaHHsA
HMEHHO, HAK IOPHINYECKOH, 4 He DHOHOMWYECHOH cdepH, W TO 0GCTOATENLCTEO,
4TO UOTBPDEB[HHﬁ B BHOHOMHYECHKOM CMEICJIE HHYEro He noTepAan OT.HaHHOro
MOCAraTenbkcTBad HAa HMYUIECTBO, HE OTHHMAEeT Yy Hero xapakTtepa NpecTynHoro
NEcAraTeNnkCTBa; CaMas CYWHOCTh pacCMaTPHBAEMOA TPYNNH MpecTyIIeHHA
SaKN04YaeTca HMEHHO BTOM, YTO OHH HanpaBlgOTCA Ha OTOENLHYD OnpeneseH-
HYKX MATepHANLHYI Bellbk, & He HMyllecTBO BoOoOlE, H pa3 AAHHAA Bellk NpH-
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ofpeTeHa BHHOBHHM NPOTABOSAKOHHLIM nyTeM, npecTymnnexdue OymeTr Ha nHUO,
HE3aBMCHMO OT TOI.‘O, OﬁO[‘&THfICR JIH OH NMPH 3TOM HNH HEeT.

Hapany c ofuumu npussakamu B cocraBe 060MX BHIOB MpH-
OGpeTeHHs] HMYUIECTBA—NPHCBOGHUS M MOXMIUEHHS, MEXNYy HHMH
HMEETCHA CYLIECTBEHHOE pasNH4YHe, HOTOpPOe J[aeT BO3MOXHOCTh
NpOTHBONONAraTh WX APYyr APYr APYry, Kak ocobrle BHAOB JaHHOMH
Fpyans nocsiraTeNbCTBa Ha uMymectso !). 3T1o pasnuude Mexny
HHMH KODEHHMTCH B pasnuyuu cnocoba MpHOGPETEHHs HMYyllecTEa.
B 3ToM OTHOWEHHH HYXHO UMEThL B BHAY, 4TO npuHobpeTreHHe HMy-
IecTBa CKNANHBAETCA H3 ABYX MOMEHTOB, KOTODLIE BCEraa JIOrH-
HECKH JOMMHE CIIeOBATB OAHH 3a APYTrHM, XOTA OHH (aKTHYECKH
MOCyT H cOSmafatk [pyr C Opyrom. 9T0, BO-NEpPBLIX, H3LATHE nNaH-
HOro npeaMeTa 3 ChEpPH HyXOro HMYIIECTBEHHOrO ofnajaHHus M,
BO-BTOPHIX, ofpaileHne ero B cdepy CBOBro HMYLIECTBEHHOrO
obnamaHus,

YT0 KacaeTcs MepBOro0 MOMEHTa, TO MpPH MPUCBOEHUH B OCHOBE
€ro JIEXHT aKT HeNpOTHBO3aKOHHHIA: MMYIWECTBO 6uino B o6namaHuu
BHHOBHOTO Ha NpaBOMEpPHOM HAM BO BCAKOM Chy4ae, Mo KpahHe
Mepe, He Ha [JPOTHRONPAaBHOM OCHOBAHHH; BUHOBHKIA NHWE ofpalaer
B CBOI COGCTBEHHOCTB TO, 4TO/6LUIO. B €ro obnanaHHH; HanpoOTHB,
NpA NOXHIIEHHWH TAKOr0 HENPOTHBO3AKOHHOIO OCHOBaHHA HSLATHS
HYWOro HMYIECTBA HET:  BHHOBHHNH M3ILEMNET HMMYIIECTBO, Haxo-
nMBlIeecss B o6nafaHHWH Apyroro AMua, 3axBaTHBaeT ero. B atom
HOpEeHHOE PasfiHdHe MeXay 000HMH NpPEeCTYNNeHHIMH.

BTopo# MoM@HT—o6paiieHHe HMyliecTBA B CBOId COGCTBEH-
HOCTb—TIIPH NPHCBOBHHH 3aK/TIOYAETCA B TOM, 4YTO BHHOBHHEIA pac-
NopsiaeTcsd HMYILECTBOM, KOTODHIM OH BJafeeT, KakK CBOHM cob-
CTBEHHHIM, [MpHYeM 3TO YCTaHaBNMHUBAETCH OMNpPeHe/eHHHM aKTOM
€ro NesiTeNLHOCTH, KOTOPHH CBMAETENLCTBYET O TOM, 4TO BHHOH-
HHH CMOTPHT HAa HaXoislleecs y HEro MMyUIECTBO, KaK Ha CBoe
CO6CTBEHHOE — He BO3BpPAIlaeT MMYIECTBO M0 TPEGOBAHHI ero
COGCTBEHHHKA, TPaTHT €ro W T. M., NPH MOXHINEHHH TaKoe neii-
cTBHE Npefanonaraercsd B pganbHeduleM, caMHR Xe aKT 3axBaTa
PaccMaTpUBAGTCS, HAK aKT, HanpaBleHHHH Ha ofpauleHHe HMyLle-
CTBA B CBOK COGCTBEHHOCTH. [ToaToMy O6HYHO IS XapaKTepPHCTHKH
NOXHINEHHA BHABHTaeTCs MPUCYUIXH eMy MPH3HAK LeNIA NPUCBOeHHS,
T.-e. o0palleHNs MOXHINAeMOH Beluld B CBOK COBCTBEHHOCTL., Taxum

1) Bonxos (Yronoexoe npaso. 1925 crp. 135) noueMy-TO OTHOCHT npu-
CBOEHHEe Kk MOXHIIEHHWKO, HaAXOAdA flllll.ll-' 4TO OHO MMEET CBOH OCOGEHHOCTH M
CTOMT 0CO60 OT APYrHX CAY4AeB MOXHIEeHHA.

40



obpaaoMm, Mpu MOXHILEHHH, KOTOPOE NPOW3BOSHTCA IS MPUCBOSHHS,
T. €, I NpHoGpeTeHHs BewH, He TpebyeTcs KaKux-Hubyab aKToB,
LeATeNBbHOCTH BUHOBHOrO, NOKasHBamUUX obpalieHHe HM HYKOro
HMYLIECTB2 B CBOI0 COBCTBEHHOCTh, 4TO HEOGXONMMO AMNs NPHCBOSHHS.
3neck NOCTATOYHO YCTAHOBNEHHSl HAJIMYHOCTH wHend obpalieHus
B CBOIO COGCTBEHHOCTB HYXOF0 HMYIIECTEA NpPH M3BATHH ero MM
3axBaTe H3 4Hyxoro obnagaHusA. :

YronoBHHE SaKOHONATENECTBA OOGWYHO BHOCHT YKASAHHE HA UeNb NpU:
CBOEBHMA B COCTAB MPECTYMNeHHWd (FepM., Bedr., yroa. ynox. 1903 r. er. 581)-
HO fame TaM, TAe B8aKOH He ymoMuHaeT of sTod uenu (bpaHu. Koxd., yIox.
0 HaK.), cyneGHAasa NMPAKTHKA KATECOPHYECKH TPeGyeT e HANHYHOCTH, OTAHYAR
N0 3TOMY MPH3HAKY MOXHU[EHHE OT HEHAKA3YeMOro NOJL3I0BAHHA Bellbio.

Pazaea L.

[MPUCBOEHHE HMYLIECTBA.

§ 16, [loHaTHE NPUCBOEHHYT UMyuWecTBa H ero
BuaH. [IpucBoeHne mmymectsa (cr. 168 Yron. Kon.) ecth ymuim-
NeHHoe ofpaueHue BHHOBHHIM (B _CBOIO COGCTBEHHOGTL HMYLIECTBAr
Haxoasfuierocs B ero obnanaduy.

Tax xax nawHoe npecTynneHHe XApaKTepHIYETCA TEM, HYTO BHHOBHEIU
BageeT MPHCBAHEAEMEIM WM MMYyL(eCTHOM HA NpaBOMEPHOM MIH, MO KpakHeH
MEpe, He Hd NPOTHBOMDABHOM OCHOBAaHWH M NHIWL NPOTHHEO3AKOHHO ofpauaer
€ro B CBO0 COGCTBEHHOCTE, TO MEPEOHAHANEHO STO NeAHHE BCIONY pACCMATPH-
BAGTCH HEe HaK NpecTyiieHue, a4 KAk FpaXJAHCKOE mMpaBoHApYylIeHHe, Aalliee
OCHOBAaHHE NHWb ANA NPenhABNEHHA TPaMIAHCKOrO HCKA, & HEe ANA BO3GyXme-
HUA YrojoBHOrO npecnefoBasna. G TedeHWeM BpeMeHH OHO ONHAKO HAYWHAET
PaccMATPUBATLECA B KayecTBE HAKAa3yemMoro NpaBoHApYUIEHHA, NPH 4YeM OCHO-
BaHWeM [NA 9TOr0 B OQHHX 33KOHOAATENLCTBAX ORI MPHU3HAH Ocobmid cnocob
ne#ACTBHA BHHOBHOrO, UMEHHO, MPOAB/IEHHLIE WM NpH OGpalleHHH HYKOro HMy-
WecTBA B CBOK COGCTBEHHOCTE NOXE W KOBApCTBO (3anHUpaTenscrTBo, JOKHHE
SasdBNeHHs M T. M.)—TOYKA 3pPEHHA CTAPOr0 repMAHCKOro npasa, B APYruy—
HapyweHHe ocoGOro AoBepus, KOTOPOe MMTAN MNOTEPHEBHIMA K BHHOBHOMY K
KOTOpPOE NpPOABHI/IOCE B 3aKNIOYEHMHM HM ¢ BHHOBHHIM [OroBOpa, MPeACTABNAB-
iero B ero o6/nafaHHe MPHCBOEHHYI0 UM Bellb,—TO4YKA 3peHUA paHUy3ICKOro
npasa.

[MocTenenHo repManckoe NMpaso nepecTano o6pamare ocofoe BHUMAaHHE
NMpH NPHCBOEHHH HA KOBAPHHIA, UKUBHIA crnocof NedcTBMA BHHOBHOFRO M B Ha-
crosAljee Bpems BuipaGorao ofuiee MOHATHE NPHCBOSHHA WMYLIECTHEA, HACTONBKO
IUHPOKOE, YTO NMOA HEr0 MOXMHO MOABOAMTE BCEBOIMONHHIE cny4au obpaujeHHsa
BMHOBHHIM B COGCTBEHHOCTh TOr0 MMYLIECTBA, KOTOPOE MOCTYMHNO K HEMY
BO BnajeHue HA NMPaBOMEPHOM OCHOBAHHMH HIH KOTOPHM OH 3aBnajgen Henpo-
THBO3AKOHHEIM MyTeéM (NPHCBOEHME MMYyleCTBA BBEPEHHOr0, HaAAEeHHOro, 3a6u-
TOro, MONY4YEeHHOro mno owxbke W T. M.); MO STOA KOHCTPYKLHH NPHCBOEHHE
HBEPEHHOTO MMYLIECTRA ECTh NHIUL PASHOBUAHOCTL OGLIEro NMOHATHA NPHCBOEHHA
Hy)HOro HMYyIlecTBa.

Hanporue, dpani, npaso yaepueaeT CBOK NPEXKHIOK TOYKY IPEHHMA W,
HE CO34aB [0 CHX nop oGLer0o MOHATHA NPHCBOGHHA, 3HAET MWL NPHCBOSHHE
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BHEPEHHOIO, XapaKTEepH3ya ero, KaK anoynorpebreHue JOBEPHEM; NpH 3TOM nop
BBEPEHHLIM MMYUIECTBOM OHO pa3syMeeT TONLKO MMYIUIECTEO, NOCTYyNHBLIES
B 06M3afaHue BHHOBHOFO Ka OCHOBAHMH ORHOrO M3 AOroBOPOB, YKa3aHHLIX
B CAMOM SAKOHE, HE 3HASA OPYrMX BUAOB NPHCHOSHMS HMYIIECTBA; OHO OQHAKO
FOBOPHT 0CO60 O MPHCBOEHUM HaRpeHHOM BEllly, pacCMaTpHBaa ero, Kak Kpaxy.
JOopeBoniouHoHHOE 3aKOHONATENLCTRO (ynox. o Hak. u yer. o Hax.), nopo6Ho
¢pauu. npaBy, He 3HAnO OGIIErD TOHATHA NPUCBOEHHUA YYMOTO MMYyECTBa,
HO B OTAHYHE OT HEro NpenycMaTPHBAaNO He TONLKO NMpHCBOEHMe BBEPEHHOro,
HO M HaHNEHHOTO MMYIECTBA, 4 TAKXe NPHTYNBHOTO CKOTAa, BUOCNEACTEUM K6
HapAlly € OTHMH CHy4aAMu G6HINO TNpenycMOTPeHO OTYYKAeHHE MMyliecTBa,
KYNIIEHHOTO B paccpouky, HeKOTOpWe apyrue cnysau. [lpu cocTaBnenuu yromn.
ynox. 1903 r. nepeoHaYankHO MMenock B BURY NOCNENOBATE FréPMaHCKOH CHCTeMe,
HO yron. yno¥. BCETAKM HEe CO33ano o6UEFr0 MNOHSTHA NPHCHOBHHA YYMOro
MMYLUECTBEa, NHIUIL NONONHHE PAHEe WIBECTHLIE BMAEI NPHCBOSHMA €lle OffHHM—
NPHCBOEHUEM 3a0BITOr0 MMyWEcTRa (CT.CT. 572—574).

Yron. Kon. 1922 r. npucBoeHHeM YYHOro HMYIIECTBA CYHTAN
TONBKO MPHCBOEHWE BBEPEHHOro WMywecTsa (cT. 185) W e npeny-
CMaTpHBAN HH NPHCBOBHHS HAWNEHHOrO, HY NPHCBOEHHS 3a6HTOrD,
HH, HAKOHEL, NMPHCBOGHHS HMYIIECTBA, NONYYEHHOrO BHHOBHHM CIy-
YalHO MM no owubke 1), :

Brot npoben Vron, Kon. 6mn npewme Bcero nomonuen nocra-
HoenenneM BLIMK u CHK PC®CP.ot 10 oxr. 1923 r. o Kynie-
MPOAAXKE B pO3HMLY C paccpo4iod .nnatexa (co6p. ysax. Ne 79,
ct. 770), no KoTopomy npecaenyerca. no cr. 185 otuywnenue
C KOPHCTHOH uenelo (mepempogaxa, 3anor W nepegaya Ipyrum
CnocooM TPETLUM nHuaM) TpPUOGPETEeHHOTo B PaccpoyKy HMylie-
CTBa MO mNONHOW ynnaTH npPofaBUy UEHH 3a Hero, paBHO Kak
NONnkL30BaHKE HM TaKMM CrOCOGOM, KOTOPHIX SBHO He COOTBETCTBYET
ero npupofe (CT.'3); HO( HapPsAy C STHM HOeSHUEM MOCTARIEHO

!) Cnenyer, omHaKO; (OTMETUTB, HTO COCTABHTENH MEepBOHAYANLHOrO
npoexra Yron. Kopm., BruipaGotaunoro ocofoifi koMuccued npH O6GLIEKOHCYNE~
TaunonHom otaene HKIO, B o6®AcHHTenkHOH Kk Hemy sanucke TOBOPHIIH, 4TO
HOMMCCHA HE HaXOQWNA HYMHEIM NeNaTh OTHENbHME YKA3aHMA B 3aHOHE Ha
PasHOBWAHOCTH NPHCBOEHWA (HANp., CAyYaW HAXONKH Beuied NOTEPAHHHEX MR
S3a6HTHX, TNONYYeHHE MNpeqMeTa N0 OWHUGKE U T. M.), TaKk Kak mo cywecTmy
OHH NpPEACTABNAWTCA BUAOM OGNANaHWA BeWbO, HE PETYIHPYEMEM OCOGHIM
COrnauleHAEM rpa)AAHCKO-NPABOBOrO XapakTepa, M MOTOMY BCELENO MOro-
ATCA B OTHOWIEHMH YFONOBHOA pEAKUWM OCHOBHHIM MOHATHEM NpPHCBOGHMS
(Marepuanm Haponnoro Komuccapmarta IOctuumy X. 1921 r., cTp. 54).

B nurtepatype nofBoaMnu no aHanoruu nog NPHCBOEHHE BEEPEHHOrONPHCEO~
HHE BELUH, OYYTHBINEHCA BO BIAJEHHH NPHCBOMUTENS MO OwHGKE, a TAKIKE [T PHCBEOE-
HHe 3a6HToM BEL[H B TOM MEecCTe, Ha KOTOpoe PacnpOCTpaHAETCH BNACThL J'(HLla, Ty
Beilb B3asuiero, I'popaukcknit (Ha3s. cow., cTp. 389), pasHum ofpasom npHCROE-
HHE BElW 3a6HTOR unu HadifesHo#d Hemuposckuil (nasp. cou. ctp. 34) u
Fepuer (Mmyur. npecr, cTp. 26). Toumo Takxe [TuouTKOBEK NI »113-aa u 185-an
crated YronoeHoro Kopekca® B CGopuuxe »PacTpathl u pacrparusku® 1926 r.
cTp. 12) cHMTAaET BOIMOMHWM MONBOAHTH MOR NPUCBOEHHE BBEPEHHOrO BCE
Cny4aW NpUCBOBHMA YymOro umywectsa. Cp. Takme TOYKY 3SpeHus 3muepa
(nass. cou.,, crp. 53) xoTopmi HAXOAHT, YTO, eciu OGBHHSAEMHI, B3AB BElH y
NbLAHO 1'0, npepnonaran BO3BPATHTE HX I'[OI:JIEII.HBM)' no ero BHTPESB.I'IBHHH, HO
STOro HE HCNORHMI, TO HaNHUO GYNEeT TaKie NpPHCBOEHHE,

42



eule oaHO, MNpecnefyeMoe Takke no crt. 185, HO COGCTBEHHO He
npeAcTaBnsioLeecs BHIOM NPHCEOEHAAYYKOr0 HMYIIECTBA, d HMEHHO,—
HeornoBeleHHe TOKynaTeneM MpofaBLa O BCAKOM obpaiieHuH
CO CTOPOHH TPETBHX NHL B3HCKaHHS HA BTO MMYUIECTBO; YrOJOBHASN
OTBETCTBEHHOCTH 3a 3TO [efHHE [ONO¥EHa B TOM Cly4yae, €CcnH
HEeHCNonHeHHe yKasaHHOH 06g3aHHOCTH MOBNEKNO 3a Co60H npoaaxy
HMyIIeCTBa C HMYIIECTBEHHOH BHrOAOH [IS IOKynaTens B BHIE,
Hamnp., MONHOr0 HNH YacTHYHOrO OCBOGOXIEHHS NOKymaTens OT
3a70/KEHHOCTH ero TpeTheMy nHuy (cT. 4).

C npyroii cTtopoHn »ToT npoben 6mn nonoaHeH noct. CHK
PCHCP or 14 mas 1924 r. o npuryneHoM ckoTe (cobp. y 3ak
Ne 46, ct. 442), HuHe 3ameHeHHuM noct. CHK or 24 asr. 1926 r.
(cobp. ysax. Ne 54 cT. 426), mo xoTopomy omMH GaKT HecoobweHHs
OpraHaM MHIIKUHY HIIH CENBLCOBETY O HAXOXAEHHH NPUIYJIBHOrO CKOTa
BlleYeT OTBETCTBEHHOCTB mo cT. 185 Yron. Kon.

Yron. Kon. 1926 r. HecKonbKo PpacIIHDHI MOHATHE MPHCBOE-
HHUR YYMOro MMYUECTBZ MO CpaBHeHMO c.TeMm, uTo 6mUl0 B ero
npeaHAymei pefakuud, NPHOGABHB K NPHCBOEHHIO BBEPEHHOrC HMY-
mectBa (cT. 168 4. 1) npucBoéHue HaxomxkH (cT. 168 u. 2), Ho
Opyrie BHAH [PHCBOEHHS B HEM /(MO MpEeXHEeMy OCTalTCA HE npe-
OyCMOTPEHHHMH 1), \

Cnenyer 'omHako (oTMeTHTh, 4To moct. BIHK wu CHK
PC®CP or 25 niona_192%7 r. (M3s. LMK u BLIUK 1927 r. Ne 186)
0 3arore TOBapoB, HaXoNAmWMUXcA B obopore H nepepaboTKe, yCTaHO-
BNEHA YroJloBHAs OTBETCTBEHHOCTh, KaK 3a PacTpaTy, 3a OTHyXMe-
HHe, a PABHO BHBO3 W3 fOMelleHHs! 06yCNOBIEHHOro CTOPOHAMH MO
CTOSIHHOrO OCTATKA TOBAapa, 3anoieHHoro B ofopore (cT. 9), T. e.
TOBapa, 3a/I0XEHHOro C OCTaBjIeHHeM €ero y sajorojarens C npe-
OOCTABNEHHEM IIOCNEeNHEMYy MpaBa 3aMeHsTh OFHH 4YacTH 3a-
NOXEHHOro TOBapa LPYrHMH C TEM OQHAKO, YTOGH B HANHYHOCTH MO-
CTOAHHO HAaXOBHJICA OCTATOK TOBapa, OOYCNOBNEHHHH CTOPOHAMH
(e 2)-

* §17. 1) IlpucBoeHWe BEEPEHHOro MMymecTBa.
Ero o6®sekT. [IpucBoeHHe BBEpEHHOro HMMyllecTEBa MOMeT OHITH
onmpepjeneHo, KaK obfpaluleHHe BHHOBHHM B CBO0 COGCTBEHHOCTB
HMYyILUIECTBa, MNepefaHHoro emy [APYrHM JHUOM BO BlaNeHue s
onpepeneHHoro HasHaveHusa (ct. 168 4. 1).

1) Yron. Kon. YCCP pen. 1927 r. oTaoauT 0co60e MECTO OTHYXOEHHO
W 3anory HMyulecTBa, NMpUoOpeTeHHOro B pasHHIy C pacCpo4KOH nnarexa o
NMONMOA YNNATH yCTAHOBIEHHOR uews, Ges cornacus npomasua (cr. 179).
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O6LeKTOM MPHCBOEHHS FBNSETCH HMYILECTBO B CMEICNE BellH
B TOM €e NOHHMaHHH, Kak 3To OHNO y¥e yCTaHOBIEHO.

B noHsTMM BewW, Kak MPeIMEeTa MpUCBOBHHS, ofpawaeT Ha
cefs1 BHHMaHHE pasnuyHe Beuled 3aMEHUMHEX W He3aMeHHMAIX:
KOTOpOe MNsi [PYTHX NpPecTyM/IeHUH NpPOTHB HMYIUECTEA, KAaK BEUH’
ocofeHHOro 3Ha4eHus He HMeeT. DBelln 3aMeHUdMHE NPENCTABNAIOTCS
HHIMBHOYANLHO HeOoMpEfeNeHHBIMH, HanpuMep, MHEHEXHHE SHaKH,
6YTEINKM BHHA O[HOrO COPTA, MELIKH C POXLIO ONHOFO H TOro e
Kayecrsa W T. NM.; He3aMeHMMHMM e HanpoTHB SBAATCA BEIIH
HHIMBUAYANLHO ONpefelleHHHE WM 10 CaMOMy CBOEMY CyIlecTBY,
Hanp., KHWra, sisnsowmascs 6uénuorpadguueckonl peAKOCTLIO, HIH Xe
Mo CNeUUanbHO BEIPaMEHHOMY XeNaHHI0 MX XO03fdHHa, Hamnp., KaKHe-
HH6yns Beurd, MepefaHHHle B 3aneyaTaHHOM BuUIE BHHOBHOMY,
B YAcTHOCTH OMNpefeNieHHHE HEHEXHHE 3HaKH. Pasnuune Mexay
3aMEeHMMEIMH H He3aMEeHHMEIMH BelllaMH HMeeT 3HaueHHe B TOM
OTHOLEHHM, YTO MEpBHA Ke aKT H3PacXONOBAHWS He3aMeHHMOW
Belld o06pasyeT 33aKOHYEHHHH COCTAaE NpPECTYMUIEHHs, TOrAa Kak
B OTHOIIEGHUM 3aMEHHMOH Beuwld MpeCTynIeHHe 6yaeT HAMULO UMb
TOrfa, KOrAa B H3BECTHHIH MOMEHT WM B H3BECTHOM MECTe He
OKa3a/I0Ck B HANMHYHOCTH NAaHHOW Bewn., Tak, MONY4YHBIUHA OT APy~
FOro ONpefeneHHylo CyMMy  leHer Ha hokynky xakax-nu6o selwed
H obnanamui TaxKoH e CyMMOH CBOHMX QAEHEr HEe COBepllaeT Ipe-
CTYIJIEHHH, €CIIH OHHMMEHHO TE [eHEeXHHEe 3HaKH, KOTOpHE eMy
GHIUTH JaHH, CeH4ac e H3pACXOoMoBas Ha CBOH HapoOGHOCTH, 3 K TOMY
CPOKy, Korma Halo OHIO0 HCNOJIHHTL NaHHOE eMy nopy+eHHe,
Kynun Tpebyemoe HaweBOM AeHbrd. HampoTHs TOT, KTO NOy4HR
BO BlafieHHe HEe3aMeHUMYK Belllb, Hanp., MONY4YHI B MOYHHKY PEAKYI0
Bady, COBEpLIAET NpeCcTynjeHHe B TOT MOMEHT, KOFfa OH 8Ty Basy
OTHYXOAeT, Hamnp., NPOA3eT €e Ha pHHKE. 3

HmyiecTso, Kak 0GbeKT NMPHCBOEHHS BBEPEHHOro MMYIUECTBa,
NOMKHO GHITH WIS BHHOBHOTO 4YXHM, TAK KaK NPHCBOEHHE BEEPEH"
HOFO eCThb MOCSAraTeNLCTBO Ha 4YXKYIO COGCTBEHHOCTB, UyXHM HMY-
mecTBoM 6yAeT HMyllecTBO, He TMpHHAJIEKalee BHHOBHOMY Ha
npaBe CO6CTBEHHOCTH, XOTH OH OHO M HAaXONM/IOCh B €ro BlaleHHM.
TMosToMy MO MOHSATHE NPHCBOGHMS BBEPEHHOTD HMYLIECTBA MOXHO
NONBONWTL NPHCBOEHHE WMYLIECTBA, KYNIEHHOrO B pacpodky, (Hanp.,
OT4yKNEHHe KYNNEHHOH B PacCpoyKy LWIBEHHOH MallHHH); HO TaK
KaK, COrnacHo BHIEyroMsHyToMy mnocrtaHosnenuno BLHK u CHK
or 10 oxrabps 1923 r. (cT. 5 np.), MPH KyniIe-Npojaxe B PacCpoHKy
NpaBo COGCTBEHHOCTH COXPaHAETCs 3a MNPOAABUOM [0 NMONy4qeHHA
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MM CyMMH, npeBmiuaioweii 60%, Bceii CyMMH NpPONaHHOTO HMyllue-
cTBa 1), TO TONBKO B 3TOM CNy4ae BO3MOXHA yronoBHas OTBETCT-
BEHHOCThL 3a NpUCBOEHHE Ha OCHOBaHWMM CT. 3 MaHHOro MOCT.

HyxHo mpd 8ToM UMeTh BBHAY, uTo mo Yron. Komewcy 1922r.
npeiMeToM NPHCBOEHHs MOTN0 6LITE H COGCTBEHHOE HMYLIECTBO
BuHOBHOro, Tak xak B Yrom. Koa. (ct. 185) rosopumoce BooGuie
06 MMyuiecTBe, BBEDEHHOM ANS ONpefe/ieHHOA Lenu, a He 0 HyXoM
HMymecTBe, DTOT B3CMsAA MPOBOAHICA M [PYIHMH Y3aKOHEHHSMH.
Tak, mo [lonox. o BaUMaHHM HamoroB (cofp. ysak. 1925 r. Ne 70
ct. 518), pacTpara ONMMUCAHHOTO HWMYLIECTBA, EPENaHHOr0 Ha XpaHe-
Hie HelOMMIIHKY, NpeciefioBanach B yronosHom nopsaaxe (cr. 36).
Touno Taxk e Hucrpykuusa BLIHUK w CHK PCDCP ot 11 nions
1923 r. o mopAAKe NpHBIeYEeHUs] K OTBETCTBEHHOCTH 3a HapyueHde
NeKpeTa 0 eIMHOM CeNbCKOX03aHCTBeHHOM Hanore (cobp. ysax. Ne 67
cT. 653) ycraHaBnNMBana, YTO ONMCaHHOE 32 HEB3HOC HATIOrOB HMY-
{eCTBO CHAeTCss Ha XpaHeHWe BJajenbiy eroc InojN paciucKy ¢
npenynpexueHHeM, 4TO 32 pPacTPaTy (OMHCAHHOrO HMYIIECTBa [0
_ OKOHYATENBHOro pelleHHUsl [ena OH HEceT OTBETCTBEHHOCTh MO CT.
185 Vron. Kon. (§ 24). Otor fue B3NSR YCBOGH Llupx. HKIO
u Bepx. Cyma PC®CP Ne 237[14s0m 3hnex. 1926 r., npusHasium,
YTo B TeX Clyyasx, KOriadnponama unu U3nepHaHUe 3ANONKEHHOrO
B GaHKe HMYyIUecTBa K (OCTaBHEHHOFO Ha XpaHEHHE y 3aeMIIHKOB
NpPHBONAT K HEBO3MOKHOCTH Mis GaHKa B3HICKATL BHIAHHYIO CyMMy
W3 3an0oXEeHHOro WMYLIECTBA; 3aeMUIMKH JO/KHEI MPHBNEKATECS M0
cr. 185 VYron. Kol

Yron. Kon. 1926 rd npsamo yxaswiBaeT, 4TO O0OGBLEKTOM MNpH-
CBOGHHS BBEPEHHOro HOMKHO 6HTH uywoe umyuwectso (cT. 168 4. 1)
C npaBHNBHOCTLIO 3TOH TOYKH 3peHHs Henk3s He coryacuThes. [o
caMoMy CBOEMYy CYWIECTBY pacTpata co6CTBEHHOro HMYyLIeCTBa
B cAy4Yasx, TONLKO-4TO NPHBEAEHHHX, He MoXeT OHThL HasBaHa
pacTpaToil: B NONIMHHOM CMEIClie 8Toro cnosa Pactpata ecTs
ofpameHue HMYIEeCTBAa B CBOIO COGCTBEHHOCTE, M MPOTUBO3aKOHHO
pacTpaTHTh BooOWIE MOMHO IHIIL HYXOe HMYIecTBOo, a He CBoe
cobcTBeHHOe; MepefaHHOe Ha XpaHeHHe HEeNOHMUIHKY OmMCaHHoe ¥y
HEero HMYyLIECTBO OCTAETCA BCE e ero CO6CTBeHHOCThIO, OH JIHUb
orpaHiyeH B pAaclopsXeHHH WIIH TONL30BAHHH HM; OH HE MOXET
npHOBpECTH STOr0 MMYIEeCTBA B COOGCTBEHHOCTh, a 6e3 BTOro Mo-
MeHTa o6palueHHsi WMYylIecTBa B CBOIO COGCTBEHHOCTL MPHCBOEHHSA

1) Bunasep. Kynns - npogaxa. 1924 r. ctp. 62—69.
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uMymectea Boobme O6uTh He Moxer. Pactpara coBCTBEHHHKOM
BBEPEHHOrD €My OfMCAHHOrO y HEro MMylecTsa MOMKHA Mpecrne-
noBaThCH, Kak ocofoe TpecTyniaeHHe, a He Kak pacTpara, H Yron.
Kop, ponweH OGHTE MOMONHEH COOTEETCTBYOLIEH CcTaTheH.
HmyuiectBo, KaK O6BHEKT NMPHCBOSHHMSA, MOMKHO obnangate eue
ONHUM IOPAIHYECKHM CBOMCTBOM—OHO [IOJIXKHO HAXONUTECS B obna-
JlaHHH BUHOBHOTO MJIH, KaK FOBOPHT Vron. Koa., oHO momkHo GHITH
eMy BBEepeHo Mns ONpefeneHHoH uend, T.-e. HOJDKHO 6HTE BBEpPEHO
ANM MepenaHo BHHOBHOMY MANs ONpene/eHHoro HasHadeHus:. Kakoit
JIOFOBOp JIEXHT B OCHOBAHMM TMONOGHOA Mnepenatu, He HMeeT 3Haue=
HuA: Bemb MOXeT OGHTL BBepeHa Ha coxpaHeHue, N1s MNepeHOCKH,
fnepeBo3ky, A1 Nepefayu TPeTheMy /ULy, B MO/L30BAHUE (nanp.,
,Ha TpokaT“), B HaeM, B 3aKnaj, B MOMMHKY M T. O. Bra nepenaya
NoMKHa GHTH NO6POBONbLHAH, T.~€. NOMKHA COBEpPIATECA HEe NPOTHB
Bonu co6CTBEHHHMKA, Bce paBHO, OymeT nM QHA OCYLWECTBAEGHa HM
CaMUM UMM OPYrMM JIALOM, MO €ro MopyyeHHio HJiA C €ro paspe-
wenns. Tonpko B TOM Clyiae oHa MOWer, OHTE HenoBpoBONBHOK
W COBEpIIaeMOi MPOTHB BONW COBCTBEHHMKA, KOrAa B OCHOBAHMH
ee NMEXHT KaKoe HMGYAL pacropsiKeHWe opraHa Haulexalled BnacTH,
KOTODHM [NaHHOE HMYIECTBO H3bemieTes y ero cobCTBEHHHKA H
nepenaetcss Tperkemy nudy (Hanp., npu apecte HMyIecTBa).
Takum 06pazoM, B OCHOBAHWM |BITANEHHS BHHOBHOTO JENMT 3Jechk
BO BCAKOM Ciiyyae serafbHuil THTY], 3aKOHHOE OCHOBAaHWE; CaMoe
BnajeHue Snech NeFaNbHO, HeNeranbHo NMWL obpameHde HMyule-
CTBa, KOTOpPHIM BRajie/l BHHOBHHH, B CBOK cofcTBeHHOCTh. [ns
coctapa MpPecTyrUieHuWs B BUAYy 3TOr0 HeoGXOmUMO, ytobH C nepe-
nayeil BrafeHHs OAaHHOH Bellbio npexpauanochk daxTH4YeCKH Brane-
HUe el0 cO CTOPOHH CaMoro co6CTBeHHHKa, 2 3TO 6yneT TOrma-
jorpa CoBCTBeHHHK BellH Nepefaet ee Jpyromy C TeM, yTo6L OH
Mo CBOeMy YCMOTPEHHI M CaMOCTOATEeNbHO pacnopsiancs €io,
co06pa3Ho ee HA3HAHEHWIO WIM LeNd CcaMOA MepefatH. [MoaTomy,
Hanp., MOPTHOM, B3ABWIHA B MOYHHKY YyyxOoA KOCTIOM H NpORaBIIHH
ero, CoBepmaeT MPUCBOEHME HMMYWECTRa, 3 HE MOXHUEHHE €ro;
ecnu Me NUIO, KOTOPOMY Bellb Mepefaercsd, He MOXET CaMoCTosd-
TesNbHO PACMopsXaThCsl el COOTBETCTBEHHO HasHayeHuio ee, a obs-
aaHO NMWEL OrpaxnaTh BlajeHue ee CoOCTBEHHHKA, KOTOpoe 3AECh
tdaKTHyeCKH He [peKpaumaercd, To B cnydae obpailleHuss BTHM
MLOM BElld B CBOKX COBCTBEHHOCTE OHO COBEpPWAeT Kpaxy, a He
NpUCBOEHHE. DTO NPUXONHTCA HMMETh BBHAY OTHOCHUTENLHO TOro
cny4asi, KOTA AaHHast Bellk, ClyXallas NPeIMeTOM MOCAraTeNnkCTEa,
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oTHocHTCA K cdepe X03AHCTBEHHOH 06CTAHOBKH HM3BECTHOMO NHUA.
Tax, npucnyra, NpUCBOHBLIAS XO3ANCKYIO MOCYNY, COBEPLIAET KPAXKY,
a He TPUCBOEHHE HYKOro HMMYLUIECTBA, TaK KaK KBapTHPOXO3sHH,
HaHAB MPHCIYry, He MepeHOCHT Ha Hee TeM CaMklM CBOEro Braje-
HHS 3TOH Belibi.

§ 18. BHyTpeHHada CTOpoHAa ¥ NEHCTBHE B CO-
cTaBe NpUcBoeHus umMymecTtBa C BHyTpeHHEHA CTOPOHH
NPUCBOEHHE HMYIIECTBA NOMKHO OHThH YMHIUNEHHHM, T.-€. BHHOB-
HHl [O/MKEH 3HATh, 4TO TO MMYIIECTBO, KOTOpOE HAXONMTCA B ero
BRafleHHH, He MPUHAANEXHT eMy Ha npaBe COGCTBEHHOCTH, M XeNnarth
MOCTYMUTE C HHM, Kak co csmoew cobcTBeHHOCTRI0. [lpu aTom mns
ONHOrC BHAAa MPHCBOEHHS, HMEHHO TOro, KOTOPHH XapaKTepusyercs,
KaK caMOBONLHOE YyAEepKaHHe BBEpPeHHOro HMYLIecTBa, NpsMo elle
Tpebyercs no Yron. Kon. KopHcTHas uenk, T.-. Uenb 060raTHTECS
Ha CHeT NMPHCBauBaEMOro HMYIIECTBa; N0PTOMY YAEPXKaHHe HMYLIECTBa
€ Uensw, Hamnp., pasfath ero GefHEIM UIIH C ONHOBPEMEHHEIM NpencTa~
BIEHHEM ero SKBHBaJNeHTa, no GyxBanuHOMy.cMHCHy cr. 168, He 6y-
JIET COCTAaBNATEL NMPECTYNNEHHUS, MOCKOIBKY 30eCh HET KOPEICTHON LEeNH.
YTo KacaeTcs APYroro BMAA NPHCBOEHHS—PACTPaThl, TO, XOTsA Yroil.
Kon. aroit uenu ocobo He ynoMusaer, Bce xe TpeGoBaHne ee Ha-
NMYHOCTH BHITEKaeT M3 comocTaBneHus B cT. 169 p‘acrpa'ru C ynep-
MaHueM C KOPHCTHOH ueneio 1),

UTo KacaeTCA HEOCTOPOXHOro MPHCBOBHHF, TO OHO HECo-
' MHEHHO HCKIIIOMAeTCA B OTHOWEHUH TOFO BUAA MPHUCBOEHHMSA, KOTOPHIHA
XapaKTepH3yeTCs,  kKaK yHepwaHHEe HMYUEcTBa, MOCKONBKY 3.ech
BHIBHraeTCs crelHanbHasd uenb AeATeNLHOCTH BUHOBHOIO; HO TO Xe
Hano AONYCTHTE M B OTHOWUEHHH APYroro BHAZ MPHCBOEGHHA—pPACT-
paTh, xoTopas cama Mo cebe MO caMOMy CBOEMY CYulecTBy Mpen-
nonaraeT yMHCEN H HCKIOYaeT BO3MOXHOCTL HEOCTOPOXMHOCTH®

1) HUuoit To4KH 3peHHs NpUAepxuBancs asTop B ,Hmyur npect.” cTp. 5l.
HymHo npua 3TOM OTMETHTh, 4TO B HAwed nuTeparype OGHYHO KOPLICTHAS
Henk MoHMMAaeTcA Gomee wHupoxo. Tak, [popsuuckui (uasse. coq. CTP. 388)
CHMTAST KOPLICTHOK LENBLI0 HAMepeHWe OTHATL 0e3B0aME3NHO HMYLUIEeCTRO
y noTepneBiiers M PACAOPANHTBECA HM, KAK COGCTBEHHEM, NpHieM Geapasnu4Ho,
HaMepeH nu NMPHCBOMTENL CAM BOCMONBL3OBATLCA.AAHHOA BELILIO WIH Mpeanona-
raeT nepejatk ee KOMy-nuGo Apyromy. Touwo Tauke [TuoHTKOBCKHI (H. C.CTP. 16)
MOHUMAET HOPHCTHYIO Uenb, KaK Lenb ofpalleHHA ¢ YyXHUM HWMYyO[eCTBOM Ha
npasax coOGCTBEHHMKA, XoTA OH u Ge3 uenu nudyHoro oborauennsi, a Haapos
{.TMpuceoenne ssepexHoro® Becr. Cos. 10ct. 1926 Ne 26 ctp. 398), kak
WendHue NUUINTL COGCTBEHHKA ero Bell H BKIWHTH ee 8 chepy cBoWx MMYy-
UleCTBeHHMK UeHHocTelr, Ha oToi ke Touke 3penns crour [epHeT (H.c.cTp.25,
TaKie KOMMEHT, cTp. 261), NOCKONBKY OH MpPH3HAET BO3BMOMHOCTL TNPHCBOEHMHA
€ KOPHICTHOM UENbI0 B HHTEPEcax TPeTBHX NHLL.
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Kouneuno, ownbouHoe MpeAcTaB/IeHHe BHHOBHOTO OTHOCHTENLHO TOro
HMYIIECTBA, KOTODOE OH OTHYXAAaeT, YCTpaHAeT NpecTyNMHHH Xapax-
Tep HesHHdA; TaK, eclM KTo-HuOyae OIM6G04HO MPHHHMAET HYYXYio
Beulb, Haxofdaulyocs B ero obnajaHHH, 3a CBOK COGCTBEHHYK, H
OTYYX/AAET €e, OH He COBepllaeT HaKasyeMOoro MNPHCBOEHHUS 4YYXOro
HMyLIecTBa.

[elictBHe B cocTaBe MpPEcTyNNEeHHs 3aKiio4aeTcd B [pHCBoe-
HHH, T.-€. B 00palleHHH B CBOK COGCTBEHHOCTBH, BBEPEHHOr0 HMY-
wectBa. [Ipu stom Yron. Kom. ykasmeaeTr mBa cmocoba coBepiuie-
HHS 9TOro MpecTymIeHHs: 1) ymepxanue n 2) pacTpata HMY-
IECTBA.

1) Ynepwxanue !) sBnsercs mo csoeit CywHocTd GespeiicTBHeM
H 3aKjTio4aeTcsl B HEBO3BpalleHHH MMYIleCTBAa B TOT CPOK, B KOTO-
pHil OHO momiHO 6mIIO GHTE BO3BpalleHO ero CoGCTEEHHHKY HIIH
YLy, AeHCTBYIOILEMY MO €ro NOPy4eHUIo ¢4 3aMeHsIleMy ero,
HITH Me B HeynotpeGlleHHH STOr0 MMyLiecTBa B oNpefleNeHHblH
CPOK COr/IaCHO TOMY HAa3Ha4yeHHWIO, KOTOPOewbHO yKasaHo B COOT-
BETCTBYOILlEeM [oroBope, npH GeccpoMHOM Xe JoroBope yAepXaHue
HacTynaeTt mocne TpeGopaHus kpémnuTopa. C Apyrod CTOPOHH BO3-
MOMHE! CJIy4aH YCTAHOB/IEHHs B 3aKoHe 0073aHHOCTH BO3BpalleHHd,
NDH HACTYN/EHHH H3BECTHHR)00CTOATENLCTB, UMYILECTBA, HAXOAMB-
Ierocss BO BIAJEHHU gy"uoamgoj" B’ COOTBETCTBHM C BTUM LHUPK.
HKIO sa Ne 66 ot 7 anpy 1927 T roBopHT O NpPHBAEYEHHH K OT-
BETCTBEHHOCTH OhIBIIMX pPaBOTHHKOB MUNHLIMH, HE CAABIIMX OBMYyH-
AHPOBaHUs, MOCKOALKY NpeAMeTH ¢opMeHHoro o6MyHAWPOBAaHUSA
He BHCIYXHIH yCTaHOBAEHHOro TabenbHOr0 CPOKAa HOCKH H He
nepewid B COOCTBEHHOCTh BSTHX JIHL, KOTOPDHE C MOMEHTa HX
yBONLHEHHS SIBASIOTCS YAaCTHHEMH nuuamu. [foyemy NPOHCXOAMT 3TO
yhepxauue, MOTOMY JIH, 4TO BHHOBHLIH HE XeNaeT BO3BPATHTEH Bellb,
HJIM [OTOMY, YTO OH He MOXEeT BTOr0 CAenaTh BCIEACTBHE npejule-
CTByOLIEro ee Wafepkauus, 6espasnuyHo. Tax, npecTynHoe AesHue
MOMET BHpa¥aThCd NPOCTO B TOM, 4YTO B HA3HAYEHHHH CPOK BHHOB-
HEH He JOoCTaBnseT o6paTHO Toro MMYyLIECTBa, KOTOpoe OH obA3aH
6L MO JOTOBOPY BO3BpPATHTh, He Npuberas [is 3TOrO HH K HaKHUM
3asBNEeHHsSM 1 He CONpPOBOXAAA ero HEKakuMy ynoxamu. OHO MOXET,
nanee, BHPAaXaThkCHd B MPAMOM OTKa3e BO3BPATHMTH MMYLIECTBO HIIH

= N

1) Vrom Kop. 1922 r. ropopunm o ,CaMOBONEHOM yAepxkanuu*, Yrom Koa.
1926 r. npocto 06 yaepwanuu. Camo cofo# pasymeeTcd, 4TO yAepXaHue mpo-
HCXOOHT NPOTHE BOJH .Tll‘llla.‘ BBEEpHAIIETO BHHOBHOMY HPHBMEHHOS nocnegH#AM
"MMyuiecTBO.
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Me YNoTPeGHTh €ro COrNacHoO HasHadeHuio. HawxoHed, npecTynHoe
yhep¥aHHe HMylnecTBa MOMET BHIPAXATHCH B TOM, 4YTO BHHOBHHI
OTPHUAET CaMH# GaKT NPUCBOEHHMs, YKa3HBas Ha TO, 4TO OH He
Tony4asl BOBCE [AHHOrO HMMYLIECTBAa OT MOTEpHeBLIero, HIH xe
YTBEPX¥AAET, YTO yNoTpeGuNl ero COrjlaCHO Ha3Ha4deHHIo, Yero B Jeii-
CTBHTEJILHOCTH He OHUIO, HJIM e, HAKOHEl, JIOKHO 3aABJIAeT, YTo
noTepsan 3ro MMyulectso. Ho, KOHEYHO, BTH NOXL ¥ 3aAMHPATENLCTBO
OTHIOAbL He SIBNSAIOTCA [PHSHAKAMH CAMOro NpecTy/eHus, BCTpeYasch
NHIbL B HEKOTOPHIX OTAENILHHX ero Ciyyasx.

Onnako He BCAKOE yAepXaHHE UMYIMIECTBA, JaXKe eClIH HaCTy-
MW CPOK ero Bo3BpauleHHs, o6pa3yeT cOCTaB MpPEeCcTyMfeHHs: Mwid
BTOTO HYXHA KOPHCTHAaA UeNb; NOSTOMY €CNH, Hanp., HOPTHOM,
B3SIBIUHA B MOYWMHKY KOCTIOM, He MPHHOCHT €ro B HasHA4YeHHHI
CPoK u ofeliaeT ero NPHHECTH 4epe3 HECKONbKO AHE#, CChHIasCh
Ha TO, YTO KOCTIOM ellle He FOTOB, TO 3feCh(HEeT NPOTHBO3aKOHHOrO
VOAEpXaHHsi: B [JAaHHOM ClIy4ae MOXHO YCMATPUBATL TOJALKO Mpo-
CpO4YKY HCHONHeHus obszarenscTBa. JHoHeusdo, Bonmpoc dakTa—
BHISICHHTB, HMENACh /1M B NOAOGHOM cjiy4ae npocras MPOCPoHKa, HITH
M€ HalHLOo NpecTynHoe yaepxande. € 3TOH TOUKM 3pEHHS €18a JH
nNpaBHIIbHA Ta KAaTEropMYHOCTE, KOTOpas Bmjia BHpaweHa B LIMPK.
HKIO PCOCP 1923 Ne 2 offmprsneueHus no ct, 185 (HuHe cT. 168)
Yron. Kox. nuu, He posBpamalonifX KHMC, MONY4EHHHX HMH M3
FOCYyAapCTBEHHHX O6uUGIMOTEK, HA TOM JiMIUb OCHOBAHWUH, HTO YKa-
3aHHOe llesHHe He (MOXeT He pacCMaTpHBAaThECs, HAK TNPHCBOEHHE
HIIA pacTpaTa rocyNapCTBeHHOro JocTosHus. Heobxonumo, oueBHOHO
H B 3TOM Cly4ae YCTaHOBHTh, YTO BUHOBHHI, yAEpXHBAs BEEPEHHOE
€My HMMYIIEeCTBO, NEHCTBOBAN M0 KOPHCTHHM CO0OpaKeHHAM, T.-e.
MMen Uenk JIU4Horo oforauieHus. D10 npuaHaHo u [Inexymom Bepx-
cyna PCOCP, ykasaBmum B noctaHoBieHHn 1924 r. (npor. Ne 8),
4T0 ,CyA NPH pacCMOTPEHHH [ena JomxkeH Mo obmeMy [OpasBuny
B HaXMOM OTAENLHOM KOHKPETHOM Clly4ae YCTAHOBWTL TPHU3HAKH
€oCTaBa npecTymieHuss no cr. 185 (HuHe ct. 168 4. 1). Cnenosa-
TEJIbHO, COCTAB YrollOBHO-HaKa3yeMoro IpecTyIUIeHUss NpH HeBo3-
BpalleHHH aG0HEHTOM KHHF, B3ATHIX AN YTEHHS W3 KHHFOXPaHH-
AL, MOXET HMeTh MEeCTO HCKIIIOYHTENsHO B TeX Cnyd4asx, Korga
MO JENy YCTAaHOBNIEHH MNPH3HAaKH COCTaBa NpecTymaeHHa no cT. 185
Yron. Kon., T.-e. 1) caMoBonbHOe yhepkaHue C KOPHCTHOH UENBIO
KN 2) pactpara“.

2) Hpyro#t crocob neicTBHA—pacTpaTa—NpearnonaraeT akTHB-
HYI0 NeATenLHOCT: BHHOBHOrO, Y4YHHEeHHe H3BECTHOro akTa, B KOTO-
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poOM MpOsBASIETCS pacnopshkeHue HYXUM HMYLIECTBOM, KaK CBOHM
cobcTReHHEM. PacTpara npenmonaraeT akT OTHYXAeHHs, B HEM 61
OH HHM BHIPa3usCI—MNpOAaxe 3TOTO MMYIUECTBA, MEHe, apeHnH, Hero-
CPENCTBEHHOM H3IepPXaHHH ero Ha CBOH uano6HOCTH, moTpebneHHH
ero u T. m. Tak, cornacHo paswsicHenuw [Inenwyma Bepxcyna
PCOCP or 7 mapra 1927 (nmpor. Ne 5) mpoiaxa Ha HacTHOM
pHHKE YeHaM{ NPOMHICIIOBHIX KOOMEPATHBHHX ToBapuuiecTB (apTe-
nei) DaHHOTO HM s nepepaboTku MaTepHana c 06s3aTenbCTBOM
cnaTe ero B nepepafoTaHHOM BuAe B apTenb, [0MXHA gBanuhHLUU-
poBaThCsi Mo cT. 168; paBHHM obpazom YHKK Bepxcyna PCOCP
. Ne 212366 npuaHana MPojaxy CBALIGHHHKOM ¥ LEGPKOBHHM cTa-
POCTON LEPHOBHOrO WMYyUIECTBA MPHCBOEHHEM BBEPEHHOTO HMyLIe-
crBa (C6opH. onpen. YKK 3a 1925 r. B. I crp. 103). C npyro#
CTGpOHE pacTpaTa fomkHa 6HThL NpH3HaHa W B ciydae YyTanKu UIH
COKpEITHsSI MMYylIeCTBa, Horna BHHOBHHI 3asBNAET, YTO BBEPEHHOro
eMy MMymleCTBa y Hero HeT, a FAe OHO HAaXQo@WTCH, OH COOBLIKTE
He xemnaerT.

Henb3s onHako OTHOCHTL K pacTpaTe naiy B 3axial BBEPEH-
HOTO MMYIIeCTBa, HE3aBUCHMO OT TOrO, obecnedyeH HMIIH HeT BHIKYI
3aNOXEHHOTO; B 3TOM CNy4ae HET yRenudeHus cthepsl HMYIECTBEH=
HOTr'C obnagaHuA BHHOBHOrO B OTHOIUEHHH OaHHOro HMEHHO npen-
MeTa; 30eCh MOXHO BHAETH JE CaMOBONBHOE pacrnopsiKeHHe
YYKHM MMYLECTBOM, KOTOPOE HE MPecnefyercs nid Xe npecnenyeTcs
KaK CaMoynpaBCTBO, NOCKONBKY OyAyT Hanuuo npH3HAaKW 3TOTo
npecTyiNeHHsd, yKasaHHHe B 3aHOHE (ct. 90) !). HywxHo oORHaKoO
UMeTh BBHAY, 4TO B TOHATHE MPOMOTAHHA BOWHCKOrO HMylieCTEa
(ct. 19319), KoTopoe MpeacTaBnser oco6ulif BHI NPHCBOEHHS, BXOBUT
RCreNCTBHe npsiMoro ykasanus Yron. Kom. W saxnal WMyllecTsa.
C [npyroil CTOPOHH! [OCTaHOBNEHHE BLIUK 1 CHK ot 10 oxtabpsa
1923 r. npenycMaTpéBaEeT, Kak YaCcTHHIA Cny4ai MPpHCBOEHHH TyXOro
MMyllecTBa, 3aKNajl WMYLWeCTBa, KyNIeHHOro B paccpotky 1o MONHOH
ynnate LeHH 33 Hero mpoaaBuy (cr. 3).

1) Unoro muenus 3muen (Hasp. cou. CTP. 56), KOTOpEIA OTHOCHT 3aknai
BREPEHHOr0 MMYUWECTRPA K MPHCBOCHHK. Toro e mHeHus [luontkoBckuA (H. C.
ctp. 14), yxa3suiBaowuH, 49T0 TIK KaK aanoronateneM no [p. Kom. (ct. 86)
MOWET BHTh NHIIL COGCTBEHHMK 3aN0MEHHOr0 HMYIecTEa, TO oTraaZa B 3anor
eCTh TaKoe AKTHBHOE AEHCTBWE, KOTODOE CBHAETENLCTBYET of ofpauleHHun
HYXOro KMyLEecTsa B CBOKD cobeTeennocth, HakoHeu, [TonsaHCKH A («3anor u pacrt-
pata»—Pesoniou. 3aKOHHOCTE, 1926 r. Ne 13—14 cTp. 24) npuanaeT BCinej 3a
GofHMOKAM PACTPATOA 3aNI0r BBEPEHHOTO HMYLIECTEA TOMBKO B TOM Ciay4ae,
Korpa He ofOecnedeH BHKYMN 3aN0iEHHOro.
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[Mom pacTpaTty Henb3si MORBOAHTL, Aanee, HA TOM Xe OCHOBa-
HHH, MOBPEMAEHHUEe HIH HCTpebneHHe HYHOro BBEPEHHOro HMylie-
CTB3, TaK KaK 3[0ech [edHHEe BHPAKAETCA UL B MNPHYHHEHHH
Bpefa WMYLIECTBY, a He B yBeNWYEHHH TaKHM nyTem cdhepH HMY-
ecTBEHHOro obfiagaHHsi BHHOBHOrO; NMOBpeMNeHUe WKW HcTpebnenue
BBEpPEHHOro MMmyiiectBa Gyner OOHKHOBEHHHIM [OBpPEXNEHHEM, a He
pacTpaTo#; BNpo4YeM, yKasaHHuoe mnoctaHoBneHde 10 oxrt. 1923 r.
OTHOCHT K TIPUCBOEHHIO IIONL30BAHME KYIMUJIEHHHM B PACCPOYKY
MMYLIECTBOM TaKMM CHocofoM, KOTOPHH $iBHO HECBOHCTBeHEH MpH-
pole MMyulecTsa ¥ BeleT K ero 6ecxXo3siCTBeHHOMY YHHHYTOXEHHIO
UM nopue.

Heneast ToyHO TaKXKe CYHTATh PAcTPaToH H MPOCTYI MNOTEpIo
HMylecTBa, XoTs 6H OHa W NpPOH3OWNA MO BHHe o6nanaBLIEro HM
JIHUA, Hanp., NOTepild TOW CYMMH [eHer, Koropas 6mna pmaHa mns
MOKYNKH omnpeneneHHoi sewHd, [loTreps ToneKo B OCOBHX cnydasx
MOXET pPacCMATPHBATLCSH, KaK NpecTynneHue, xoTs 66 H NpHPaBHH-
BaeMoe K pacTpare, HO OfHAKO C HeK Heé'caHBalileecd, TaK Kak
OHO 3aKNOHYAETCs B HEHCHONHEHWH BHHOBHHM OC060H 06513aHHOCTH
6epeXHOro OTHOLIEHHS K 4Yy¥OH BBepeHHoH emy Beuwu, TakoB cny-
Yyai ocTaBneHHsi 6e3 npHCMOTPA WB'HEHAANexXaluleM MecTe BOeHHO-
CRy®alluM BHIAHHOTO eMy) KageHHoro umymecrTsa (ct. 19310),
npeaycmotpedHuit B Yron. Hop. B kavecTse 0co60ro BOHHCKOrO
NMpecTynneHHs. 30eck HalHUo HapylueHue ocobod obg3aHHOCTH
BOEHHOCNYXalllero OTHOCHThCH GepexHo K BLHIJAHHOMY €My HaseH-
HOMY HMyLIecTBY. 910 nesanue B Yron. Kox. nocrasnedHo Hapamy
C NMpoMOTaHHEeM, T. €, pacTpatoil, HO OHO He SBJISETCH ero BHUIOM.

Henb3s xpoMe TOro BHAETE PACTPAaTy H BO BPEMEHHOM IMONb-
30BaHHM TNPEAMETOM, He [epexoaslieM B ero norpebnenue, Hamp.,
B IIONb30BAaHUM UYYKOH BBEepeHHOH Ha COXpaHeHHe MuYINeH MallH-
HOH, B MONb30BaHHH YYXOH JIOWANBI, NOCTABINEHHOW B KOHOWHE
nuua, nonwayluerocs ew. B cnyuyasx 3Toro poga MecTo rpaxnaH-
CKOMY HMCKY, a He YroJIoBHOH OTBETCTBEHHOCTH.

HakoHewn, Henb3s NpU3HaBaTh pacTpPaToH CaMOBONMbHOE pacro-
psA¥EeHHEe YYKHM BBEpPEeHHHM HMYLUIECTBOM [Nd YHOBIETBOPEHHH
CcofCTBEHHOM NpeTeH3HH K MoTeprneslieMy: 3TO—CaMOynpaBCTBo, a He
pacTtpara.

OKOHYEHHRIM NPHCBOEHHE CTAHOBUTCH TOIAa, KOrAa B HAaKoOM
HHOymb aKTe NeATenbHOCTH BHHOBHOTO OBDHApyXHMOChL ero menaHne
UCMONL30BATL BBEpPEHHOE eMy HMMyIIecTBO B HadecTBe CRoel cob-
CTBEHHOCTH. TO 06CTOATENLCTBO, YTO COBEPILIMBIIHHA PacTpaTy 3aTeM
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BO3BpamaeT co6CTBEHHHKY MMYIIECTBA €ro SKBHBANEHT He NHwWaeT
pacTpaTy ee MpecTymHoro xapakrtepa. JIMmB B OTHOWIEHHH NpH~
CBOEHHWHA KYMJEeHHOH B PacCPOYKY BeulH CNelyeT [IPH3HATB OTCYT-
CTBHE [IpecTyNjeHHs, ecid MNOKYNIUUK HEeNoCPeACTBEHHO mocne
OTYYXOEHHWs 3TOH BEIH Mpelnaraer MpoNaBly MONYYHTL HERomony-
YeHHYI0 NuaTy.

MoMmeHT OKOHYaHHs YyCTaHABINUBAETCSH HEONWHAKOBO A OTHENb~
HEIX BHIOB MpPHUCBOeHHS. [Nl CaMOBONBLHOrO YAEpPKAHHA TaKHM
MOMeHTOM 6yleT TOT, KOrfia [is BHHOBHOTO HacTynuna o6s3aHHOCThL
BO3BPAaTHTb Bellb HIH YMOTPeOHTH €e Mo HasHa4YeHH©, U 3TO MM
He cpenaHo. [Tomo6HHIA MOMEHT MOMXeT OnpefeNsAThLCA MW 3apaHee
MOCTAB/IEHHEIM CPOKOM, HO MPH 3TOM, KaK CKAa3aHO BhIle, CHefyeTr
YYHTHIBATE BO3MOMHOCTE NPOCPOYKH HCIONHEHH:A OOroBOpa, HMIH WKe
KaTeropuYeckHM TpeboBaHWeM COOGCTBEHHHKA BelM; TaKoe Tpebo-
BaH#de, Mo CYUECTBY #3BECTHAIX NpPaBOOTHOWIEHUH, HHOFAA Npeano-
naraeTcs MMeoIIMMCs BCerja B HANMYHOCTH;| TaK, Hanp.,, B OTHO-
IIEHHH ONKHOCTHEIX UL, KOTOPHIM BEEPEHOWEQ WITH WHOE WMYILIECTBO,
$aKT HEeHaxOXNEeHHsA B HamnexalleMmM MecTe ¥ B Haanexaulee BpeMs
BTOr0 MMYLIECTBA ABAAETCH MOMEHTOM; DEILIALIAM BONPOC O HANMHY-
HOCTH COBEpIUEHHOro NMpHCBOEHHS; HO, Camo cobod pasymeercs, 4YTO
npH BTOM HE HCKNKYaercs WMHM IOKA3HBATh HeHaXoXIeHHe
3TOr0 HWMylllecTBa Bcnen,mue oﬁtmaﬂ'renhm He 3aBHCAIKHX OT
BONMH TMoJO3peBaemMoro B pactpaTte. Yro Kacaetcs pacTpaTH, TO
MOMEHTOM €€ OKOHUAHHA SBJSeTcs BCAKHHA aKT, KOTOPHM COBep-
WwdeTcsd OTYyXAeHHe HMYUIECTBa, ero H3jepXaHue HNH notpeb-
neHue.

[Moxywenne nNpu NMpHCBOEHHM HeMeicnuMo 1), BT0 caMo coboii
pasyMeeTcsi B OTHOUIEHWH CAMOBONLHOTO YAEPXAHHS, TAK KaK HEeNlb3sd
cefe MpeNCTaBHTHL MOKYIIEHHHS Ha 6Ge3nelCTBHE, — BCe NpeAuecTBO-~
BaBElLIEe TOMYy MOMEHTY, Korja Hago Owulo medcTBoBaTh, [PENcTaB-
nsleTca lopuaWdecku GespasanuuyHmm. Ho u npu pacrpare TouHo
TaKxe, MOKA HE COBEpILIEH MNEepBHH ee aKT, HeNlb3s I'0BOPHTh O Ha-
HaTOM MPECTYN/IeHHH, 4 pas OH COBEpUIEH, NPEecTyN/eHHe Yie Bhl-
TONIHEHO.

§ 19, Buns nNpHUCBOEHHS BBEPEHHOTrO HMylle-
ctBa. 1) [IpucBoenne npoctoe. Yronosuuii Kopexc, npeny-
CMaTpHBas NPUCBOEHHE BBEPEHHOr0 MMYylLleCTBa B BHIE CaMOBOJb-

1) Huaue IMuontroscku# (H. c. cTp. 14), HOTOPHA AONYCKAET MOKYUIEHHE
Ha OTHYYXHeHHE HesaMeHHMHX Beilef.
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HOro ero ynepxaHusi ¥ B BHAE pacTpaTthl, 062 3TH CNny4as Npu-
PaBHHBAET NPYr K APYry B OTHOWEHHW PENpecCHd, o6pasysi M3 HUX
COCTaB [POCTOTO NPHCBOGHHS HMMYLIECTBA, HAa pPsOy C KOTOPHM
CO3MATCA ero ocofue BHAH, PACCMAaTPHBAEMEIE B KayecTBe npe-
CTYMJIEHHH HHOro popa.

MpocToe npucBoeHHEe BBEPEHHOr0 HMYyLIECTBA ecTb npHCcBOe-
HHE HMYyWeCTBa, He OCMOXHEHHOe TEeMH NPHBXOASUIMMH MOMEHTAMH,
KOTOpHIE NMPHCYUlH ero ocobum Buaam (ct. 168 Vron. Kon.). Komy
NPHHANIEXHUT IPUCBANBAEMOE HMYLIECTBO—YaCTHOMY JTHLY MIH rocy-
HAPCTBEHHOMY HJIH OGUECTREHHOMY Y4PEeXIEHHIO WK NPeNIPHATHIO—
npd 3toM GespaanuyHo. BaxHo, 4To6L BHHOBHEIM 6HJIO 4HacTHOE
JIHLO.

Mepa couuaneHoil 3alUTH 33 MPOCTOR NPHCBOEHHEe—IIHIIEHHE
cBOOOOE Ha CPOK Ao 2 nerT.

K ocobum BuEaM NPHCBOBHHS OTHOCATCS: a) [OMmKHOCTHOE
NpHCBOEHHE ¥ 6) MPOMOTaHWE BOEHHO-CNYKAWUM KA3EHHOTO HMYy-
wecTsa., STH npectynneHus, Gyny4d “pPasHOBHAHOCTLI 06UIEro
NIOHATHA TNPHCBOEHHS, MNPEACTABAAKT ONHAKO H3RECTHHE ocobeH-
HOCTH, BC/IENCTBHE KOTOPHX OHH BHENEHH H3 HMYUECTBEHHHIX
NPECTyMIeHHWA M OTHECeHH B TPYHROE MWMHLIX <TIPSCTYNNEHHH, 3a-
TpPardBawUIHX HHTEPECH obiecTBa. ,

HywxHo kpome Toro HMeTb, B BHDy, 4to YronosHomy Kopexcy
H3BECTHO eme NOoHATHE PacToyeHus wumyuectsa (cr. 128 u 130),
oxBaThiBaouiee cof0H He TONBKO pacTpaTy, HO M BCSKOE HHOe
PacnopsixeHue MMyuleCTBOM, MOBJIEKIIEE 3& COGOH ero HepocTauyy;
NaHHOE MpecTynneHue OTHOCHTCH K OOGNAacTH NpecTynneHH# He
IIPOTHE MMYIIECTBAa, KaK MaTepUanbHOH BellH, a NPOTHB HMYIEcTBA
Boobie.

§ 20. 2) Oco6ue BUAH NPHCBOEH H: a) ONXHOCT-
Hoe npucBoeHHe. [IpUCROEHHE NOMKHOCTHHM JHLIOM BBEpeH-
HOro emy no cnyx6e umymecrea Yron. Kop. paccMaTpuBaeT, Kak
npectynnexue no cnyxbe (cr. 116).

HomxHOCTHOE npHCBOeHHE, XOTA W NMOMEUIEHO Cpeiu npecTyn-
JieHHH Mo cnyxGe, HO Ha CaMOM [ene NPeACTaBNseT Coboi pasHo-
BUAHOCTE OGIIEro MOHATHS MPHUCBOEHHS HYKOTO BBEPEHHOro WMYIlie-
CTBa, KOTOPOE NHWb B BHAY ocobeHHOCTeH cyGBeKTa MpecTynneHH —
AIOTKHOCTHOrO NHIA—BHIAENSETCA M3 OGLIEr0 MOHATHS NPHCBOEHHS.
Ha camom nene, oHo Tak e He SBNSETCA OCOSHIM MNPECTYMIEHHEM
no cnyx6e, Tak Kak He 3aknmioyaeT B cebe HapylIeHHs KaKoM-
HUGYNL OCOGEHHON Cryxke6HOH 0653aHHOCTH, KaK He SBAAETCA MM,
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Hanp., Kpaxa, COBEpIUEHHAs MNO/KHOCTHHM IHUOM, 3/0ynoTpe6uB-~
MM CBOMM nonoxenuem. Takas kpaxa B Yron. Kon. cosepmenHo
TPaBHILHO paccMaTpuBaeTcs Kak obulee, a He AOMKXHOCTHoe mpe-
crynnenue (ct. 162 m. .r* u ,n%).

HomxHocTHoe mNpHCBOEHHE NPENCTABNAET NHIUL HEKOTOpHe
OCOGEHHOCTH B OTHOWIEHHM OTAENLHHX 3JIEMEHTOB COCTaBa MPECTYM-
NeHHs, Mo CPaBHEHWK C MPOCTHM [PUCBOEHHEM,

Cy6nextom ero sBnsercs Mpexae BCEero NO/KHOCTHOE JHUO,
NOHsITHE KOTOpOro OMpelaeneHo npuM. K cT. 109 VYron. Kon.
HonxHoCTHHE NHUA—BTO NHMUA, S3aHHMAINHE [OCTOSHHHE WIIH
BPEMEHHHE [OMKHOCTH B KakoM nu60 rocynapCTBEHHOM (COBETCKOM)
YYpPeXNeHHH HNH NMPEeanpHsATHH, a PABHO B OPraHU3aUHUH HIH o6LenH-
HEeHHH, Ha KOTOPLIE BO3NOXeHL 3aKOHOM OmpeneNeHHHE 0673aHHOCTH,
npaBa, ¥ MOIHOMOYHS B OCYLIECTBIEHHH XO3SHCTBEHHHX, anMHbH-
CTPAaTHBHEX, NPOPECCHOHANBHHX M [PYrUX QO6IIerocyiapCTBEHHEX
sapa4. C npyro# CTOPOHH CY6BEKTOM HOMKHOCTHOrO NPHCBOEHHS
Yron. Kon. 1926 r. (storo He 6uino B Vrom.Kon. 1922 r.) npu-
SHAeT JIHUO, HCHONHSWILEEe KaKHe JTHOO 0673aHHOCTH MO MOPYYEHHIO
roCyAapCTBEHHOro HiH ofuiecTBeHHOro yupexneHus (ct. 116). Cropa
OTHOCATCA HAanp. KOMMHBOSDKEpPH, “COOPIIHKH 4JIEHCKHX B3HOCOB,
areHTH Mo cbopy CTPaxoBHX MpPeMHH u T, m.

[TpeameToM ROMMHOCTHOrO MPHCBOEHHs SABAAETCA BCAKOE MMY-
wectsBo; B cT. 116 B BHOe npuMepa YKA3WBAKTCA AEHLTH WA
HHHE LUEHHOCTH (CnenosaTenbHo, Hamp., 6aHKoBne 6unerw, o6nmH-
raudH, GDUANHAHTH H T. I.) HapsRy C HHHM HMYLIECTBOM; MOHATHE
NOCNEHEro, HECOMHEHHO,  OXBAaTHBAaeT H TaKHe NpeNMeTH, Kak
Hanp., CMUPT, OTOOPAHHHIA y CaMOrOHIUMKA M MPUOBLIEHHHN K Oeny
B KayeCTBe BELIECTBEHHOr0 [oKa3aTeNnkCTBa, JOKYMEHT H T. M. DT0
HMYLECTBO, KOHEYHO, NO/KHO GHTE NI BHHOBHOTO YYXHM H NOMKXHO
HaxoAuThLCA B ero obnanaHuM, Kak COCTOSIlEE B ero BeleHHH,
B CHNy €ro CiyXeG6HOro MOoNOXeHAs, T.-e. HONKHO OHTL BBEpeHo
eMy no cnywbe: BHHOBHOE MOMKHOCTHOE NHMUO [OMKHO BNAajeTh
BTHM HMMYIIECTBOM M0 CBOEMY CnyxefHOMY MNONOMEHHIO.

Tak xax BO3MOXHA M Kpawa, COBepliaeMas MNO/KHOCTHHIM
JIAUOM, B OTHOLIEHHW MMYWIECTBa, KOTOPOE MPHHAMIEXUT rocymap-
CTBY U K KOTOPOMY OHO MOXeT HMeTh H3BEeCTHOE OTHOUIeHHEe Mo
cnyx6e, TO BOSHHKAaeT BOMPOC O pasrpaHHYeHHH B 3TOM Cly4ae
NOHATHS KpaXHd M MOHATHA NpUCBoeHua. YTo KacaeTcss Kpawu,
COBEPIUEHHOH NOMMHOCTHHM NHUoM, To B Yron. Koa. npeaycmorpeHa
Kpaxa, COBEpLIEHHAss M3 rOCYAAPCTBEHHHX HIH O06LECTBeHHHX
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yupexneHUH W OPYrMX XpaHHIHI| JHLOM, HMEOUIHM CheunanbHe
OOCTYyn B TakoBwe Hiau oxpaHasmiuM ux 1). Conocraensis sToT
cny4ad € ROMKHOCTHHM mnpHCBoeHueM (cT. 116), mpuxomuTcs cka-
3ate cneayoiiee. JloMmKHOCTHHE &NHLUA, HMeOLIHe ChelHanbHHIH
AOCTYN B H3BEeCTHHE MOMElIeHHWS B CHNYy CBOEro cnyxebGHoro mnoio-
MEeHHS, & TaKKe JIALA, KOTOPHM MOpydYeHa WX OXpaHa, He HMeKnT
TOr0 BliafieHHs TMOXHIIAEMEIMA HMH BellaMH, KOTODOEe COedMHEHO
C MpaBOM PAacNopsAX¥eHHs [OCNEefHHMH coofpasHo HX HasHa4YeHHw.
MM moxer 6HTL nopyuyeHo ofiiee HabnwoneHHe M Hansop, Brage-
HHE e 3THMH BellaMH MOXKeT GHThb NpefoCTABMEHO RPYLHM NHLaM,
HEMoCpPeACTBEHHO B BeASHHH HIH 3aBefLHBAaHHH KOTOpPHX AaHHOe
MMYIIECTBO H COCTOMT W KOTOpHE MoryT ofpaTHTh €ro B CBOK
CO6CTBEHHOCTh, COBEpLIMB AOMMHOCTHOE NpucBoenue, Takum obpa-
30M, TMpPH3HAHHE HMMYLleCTBa BBEPeHHHM MO0 JOMKHOCTH LaHHOMY
ULy HAH HaXONLMMCA B ero BeleHHH B cHny ero cnyxe6Horo
NOJIOMEHH ! TlpeArnofiaraeT HaNM4YHOCTE CHEUMANBEHOr0 IMOpYYeHHs
3aBefHBAHHS 3THM HMYLIECTBOM [JaHHOMY HOMXHOCTHOMY nauy. 310
nopy4eHue NOMKHO BHTEKAaTh MIH H3 €aMoil CYIWHOCTH H3BeCTHOH
OOJDKHOCTH (HAnmp. AOMKHOCTH Ka3Haues) MM JONMHO OCHOBHIBATHCH
Ha ocofoM poie AeSTENLHOCTH (aHHOrO [OMKHOCTHOrO NHLA, Npel-
nonarailied BO3MOXHOCTL (HAXOXIOEHHs] B ero offajaHuu 4yXoro
HMYyIIeCTBA B CHJy ero cnyxeGHorowmonoxeHus (Hanp., HaponHOro
CnefoBaTeNs, areHTa YroO/IOBHOrOX PO3HICKA, CHYXALIEro TaMOXHH
i 1. n.) *). Bo BcAKOM cny4ae WMyLIECTBO, OKasaBIueecs y BHHOB-
HOFO He B CHJIy €ro ciayxeGHoro noONOXEeHHs, a cnydarHo, Hanp.,
HMMYLIECTBO, MepegaHHOe €My YacTHHM JIMLOM, B BHAY TOro, YTO OHO
y Hero, Kak y KasHayes YHUpexNeHHd, MoxeT OHTE B Jy4lied
COXpaHHOCTH, 6yneT nNpeiMeTOM NPOCTOro, a He NO/M¥HOCTHOrO NMpH-
CBOEHHH,

C BHyTpeHHeH CTOpPOHH [AONXHOCTHOE MpPHCBOEHHE TaK e,
KaK H TNpPOCTOE, MOMXeT GHTb TONBKO yMHUUIEHHHM. OxHa Henocraua

1) Vron. Kon. 1922 r. (er. 180 m, ,e*) roeopun elfe O THUAX, KOTOPHM
Bpy4YeHO 3aBefHBAHWE YYPEWIAEHHAMH H CKNagaMmu.

2) Opwanckri (Yron. Kon. coBeTckux pecny6nuk, TEKET H KOMMEHTADHH
non pea. C. Kanapekoro, ctp. 261) roBopHT, Kak O NpeiMeTe npHCBOEHMRA, 06
MMYLIeCTBe, NMPHHANNIEKALIEM YHYPEXAEHHIO HIH OPraHH3auHH M BEEPEHHOM WMH
MOMKXHOCTHOMY JIAUY 3TOr0 YHPEWAGHHA HJH OPraHH3auMn B HHTEpecax ciay-
webHol feaTensHoCcTH. Hensssa ¢ npyroi CTOPOHH NPH3HATE MPABHIBHOW TOYKY
SpeHus, BuckasanHyw B onp. YKK Bepxcyna PCOCP 1924 r, M 26102
no n. MemaHuHOBa, KOTOPHIM MPH3HAHO, YTO BCKPHITHE 3aKA3HHX THCEM, B
KOMX TepecHNaNuch AEHEXHHE LeHHOCTH, ¥ MPUCBOEHHWe TAKOBHIX Y HACTHHX
nuu crnepyer keanaduuupoBate mo cr. 105 4. 1 (uumne ct. 109) Vr. Kop.
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MMYIIECTHa, O6HApyXeHHas y ClyXaluero, He SBAAETCA eme
ROMKHOCTHHM NPHCBOBHHEM,

[IpectynHoe neficTeHe B cocTase MOMKHOCTHORO NPHCBOGHUS
MOXET BHPAXaTbCA TaK e, KAK W MPH MPOCTOM NPHCBOESHUH, HIH
B CaMOBONIBEHOM YAEPXAHHH HYKOrO HMYILECTRBA MJIH B €ro pacTpare.
[loaToMy He GyneT [OMKHOCTHHIM NMPUCBOEHHEM TOT cny4ad, xorpa
AOJDKHOCTHOE JIMLO BPEMEeHHO IMONb30Banoch KakWM HUGyAb HMyle-
CTBOM, HaxXomMBUIMMCS y Hero B o6najnaHWu mo cnyx6e, Ho Gea
H3AEpMaHus ero, H 3aTeM 3TO WMYLIECTBO BO3BPaTHIO. TOYHO TakKe
He OyAeT NOMMKHOCTHHIM MPUCBOGHHMEM OHO HEe3anucauue Ha npu-
X0l H XpaHeHHWe y cebs BBepeHHHX Ho chnyx6e HeHer. Haxkoneun,
He GyneT NOMKHOCTHEIM NpPHCBOEHHEM OfHA NHUIL HECBOEBpPEMEHHasn
Chatda AO/MKHOCTHHM JIHLIOM MOCTYMAKIUUX K HeMy C60poB, XOTo-
PHe NOMKHH GHTbL HaNPaBNAeHW UM B COOTBETCTBYWIIWHA GHHOTHEN.

OKOHYEHHHM NOMKHOCTHOE NMPHCBOEHHE!CTAHOBHTCA C MOMEHTa
H3epKaHHA Wnu obpauleHUs BHHOBHEIM HMYIIECTBA B CBOIO CO6-
CTBEHHOCTB, 4TO MOXET OHTbL KOHCTATHPOBAHO, HaMp., OTCYTCTBUEM
MMyWECTBA Ha MECTe [PH INPOUIBOACTBE PEBH3NH YYPEMAEHUS,
HEHAXOMIEeHHEM ero B TOM KONMHYeCTBE, B KaKOM OHO JO/DKHO 6Ll
HaXONATBCH B HANHYHOCTH M/ T+ M. BCE 3TO MOMET HABIATLCA
06CTOAITENILCTBOM, YCTAHABMWBAIOLIMM HAIMYHOCTL COBEPIIMBLISHCH
pactpate. To 06CTOATENECTRO,) YTO'TIOCNE MPOH3BONCTBA DPEBH3UH
U BoOGuie OGHAPYMEHWS HENOCTAYH COOTBETCTBEHHAs CyMMa JeHer
6una BHeceHa BHHOBHEIMM, H, C/€[OBATENbHO, MPOH3BEAEHHAS
pactpata 6mhia MOMONHEHA, He MEeHseT nena. DTo 06CTOATENLCTRO
MOXET ONHaKO AAaTh\,IO0BOA B OTAENBHHX CHyYasX K CMACYEHHIo
penpeccHH Mo YCMOTPeHHIo cyna.

[TokymweHue Ha ROMKHOCTHOE MPHCBOGHHE TaK Xe OPHAHYECKH
HEMBICITHMO, KaK M ﬁoxymeune Ha MPOCTOE INPHCBOEHHE,

Mepa couHaneHOH 3amUTH 3a HAOMKHOCTHOE MpPHCBOEHHE—
nuiende cBOGONE Ha CPOK MO0 3 JEeT.

Kpome npécmrn HONMKHOCTHOrO npuceoeHHs Yrom. Koa. npe-
AyCMaTPUBAET M TAXKHA ero Bun (cr. 116 4. 2). Keanuduumupyio-
UUM OTBETCTBEHHOCTb OGCTOATENILCTBOM SB/SAETCS B AAHHOM Cllyyae
a) yYMHEHHE STOro MPeCcTYNNeHHd NOMKHOCTHHM JIHLOM, obleyeH-
HHM OCOGHMH MONHOMOYHAMH (Kyda, HAmp., MOXHO OTHECTH OTBET-
CTBEHHHX DYKOBOAHTENEH y4YpemNeHui, MOCKONLKY B HX Hemocpen-
CTBEHHOM OONaflaHHK WM BENEHWH OKa3afioCh KaseHHOE HMYLecTBo),
u 6) npHCBOeHHEe OCOGEHHO BaXKHLIX TFOCJAAPCTBEHHHX LEeHHOCTed
(Hanp., YacTH rocysapCTBEHHOro 30M10TOro ¢oHAa).

56



Mepa couManebHON 3AWMTH 3a TAKKOE AOMNHOCTHOE ApHCBOE-
HHe—MNUIIeHKe CBOBOOE CO CTPOro¥ H3onsiHeHd Ha CPoK He HHXe
3 net, a npu ocobo oTsaryaouwux obcToATeNnsCTBax (Hanp.,B cny4yae
pacTpaThl OTBETCTBEHHHIM [OMXHOCTHHIM [TALIOM NeHer, Co6paHHBEIX
Ha TOJOAAIOWIKX .M T. .)—paccTpen ¢ KoHdHCKaUUeH HMYIecTBa.

§ 21, 6) IpoMoTaHHe BOUHCKOro HMYIU(ecTBa.
[MpomoTaHHe ecTh MPOTHBO3aHOHHOE OTYYXIEHHE BOEHHOCHYKAIHM
BHINAHHHX eMy VIS MONL30BaHHA NPEeIMeTOB Ka3eHHOro ofMyHAaHpo-
BaHUS ¥ AMMyHMLMH, a TaKxe BHAAHHHX nns cnywebHoro ynorpe-
61eHHS XOJIOHOTO MIIH OTHECTPeJIEHOrO OpYXHsi, MATPOHOB H Jio-
wanu (ct. 19310); OHO OTHECeHO K rpynne BOMHCKHX MpecTyrnieHHH.

O61exTOM 3TOTO MPECTyNneHHs ABAAKTCH TOYHO MepeyucleH-
ueie Vron. Komexcom npegMersl, MONy4YaeMEeEe BOEHHOCHYXAUIAM OT
rocyfapctea mns MONk30BaHUA HMAM  cnyxe6Horo ynoTpebneHus;
NpHCBOEHHE BCAKUX JPYrHX KaseHHHX MpelAMeros, 3leck He yroMs-
HYTHIX, Hanp., NMPUCBOEHHE BHAAHHOW AAS [POYTEHHS KHUIH U3
NONKoOBOH GHGNHOTEKH, COCTaBAfET NPOCTOe.NPHCBOEHHE, & He cre-
UManEHO NMPOMOTaHHE.

C BHyTpeHHE#l CTODOHH MNpoMOTaHHWe MOMKHO 6sUI0 coBep-
LIEHO YMHIUNEHHO, YTO BHTeKAeT u3 TpeboBaHHg NPOTHBO3AKOH-
HOCTH YYHHEeHHS NAHHOro npectTyieHHs. BUHOBHEIE NOMKEH 3HATH,
4TO OTYyXOdeMoe MM HMYMIeCTBO MPHHANIEMUT rocylapcTBY, U HON-
XEeH Menath ero OT4yAUTh. MOTHBH M LenH, KOTOPHIMH PYKOBO-
IHJICS BMHOBHHIN, GE3pa3nu9HH; OHH MOryT GHTL W HEKODHCTHLIMH,
YTO BHITEKAeT, B OCOBeHHOCTH, M3 4. 5 cr. 19310, nonyckawomei
COBeplIeHHe BTOro MPECTYMIeHHA ¥ NMOCPEACTBOM NApeHHs.

Yro KacaeTcd [pPecTYNHOro [AeWCTBHSA TO, KaK BHAHO H3
0BpPUCOBKH COCTaBa NAHHONO MPECTYMNeHusi, Mo cnocoby MedCcTBHd
OHO TIpefrnonaraer TONBKO PAcTpaTy, a He TpOTHBO3aKOHHOE ynep-
wauue, Tak Kkak Yron. Komexc rosopuT nuimib 06 OTYyMIEHHH
Ka3eHHOr0 MMYyILecTBa; Npd ToM Ge3pasnuuHO, B YEM 3TO OTHYM.Ae-
HHEe NpoaBJfANoChL,—B Mpofaxce, MEHe, NApeHHH H T. M.

Mepa couMansHO# SaWWTH 33 MPOMOTaHHE HeoNUHaKoBa
B 33aBHCUMOCTH OT oco6eHHOCTEH ero npegMeTa: a) B Ciyyae npo-
MOTaHUS BHIAAHHHX ONS MOML30BaHUST KA3€HHHX NMpefMeTOB—IIHlie-
HHe ceobome fo 1 roma, a NMpu cMAr4awmHUX ob6CcTosATeNnbCTBAX—II0
npaBunaM ycrasa OUCLHIIAHAPHONO C BO3MEIIEHHEM CTOHMOCTH
NpOMOTaHHHX Beuwed, 6) B ClydYae e npPOMOTaHHsS MPEIMEeTOB,
BHOAHHHX [N Chyxe6Horo ynoTpe6ieHus,—nuueHue CBoGon Ha
cpok He Huxe 1 ropa. O6CTOATENBLCTBOM, YBENHYHBAKWAM OTBET-
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CTBEHHOCTh, SHBIAEGTCA Y4YUHEHHE [esiHHS B BOEHHOE BpeMs WM
B GoeBoil O6CTaHOBKE; NPH HANMYHOCTH 3TOrO O6CTOSITENLCTBA Mepa
COLHANTLHOM 3AWMTH AN NEPBOro cnyyas——nanileHue cBo60[L Ha CPoK
He HHXe 1 roma, a Ans BTOPOro —He HHXe 3 JeT MAH paccTpen.

§ 22. 1I) NpuceoeHne HaxoAKH. [lon mnpHCBOeHUEM
HaxoAKH pasymeeTcs ofpalleHHe B CBOIO COGCTBEHHOCTh WMYILECTBA,
BHIIEAWEro BCIEACTBHE MOTEpPH H3 o0NafiaHMs OPYroro AWua W Hai-
AeHHOro BHHOBHHM. Kak ykasueanoce yxe pasewe, Yron. Kon.
1922 r. He npenycmaTpusan ocobo NPUCBOEHHS HAaXONKH H TONBKO
noct. CHK PC®CP or 14 mas 1924 r. npuadano HaxkasyeMeM
no cr. 185 HecoobiieHWe opraHaM MUAHLUUM HIH CENTLCOBETY
0 3apgepwaHud npuryneHoro ckota. [lo Yron. Koa. 1926 r. npu-
CBOGHHWE HAXONKM BHIIENIEHO W3 NPHCBOEHMS BBEPEHHOro HMYLLECTBa
(ct. 168 4. 2); Kak HacTHHA ero cnyyad HOMKHO PacCMATPHBATHCA
HeuaBelleHHe o npurynkHoM ckote (cp. HHcrpyk. HKBO o npu-
rynsHom ckoTe oT 4 suB. 1927 r.). 1)

O6bexToM NaHHOTO MpPECTyNNeH:s SBAAETCH MMYUIECTBO, yTe-
pAHHOe KeMm nH60, npuueM noj yreped BeUlM NOHHUMAETCH TOT
cnyyad, Korja Belllk CHNy4adHo M HE3aMeTHo AN ee Bnajgennla
BHIXONWT H3 €ro BnajeHHus, [PHTAM BHE To# chepH, Ha KOTOpYw
pacnpocTpaHaeTcs 8TO BlafeHWHe, M €My HEeH3BeCTHO, TIe OHa HaXo-
nutcs, TMosToMy Henb3s POBOPHTE OMIPUCBOEHHM HAXONKH B OTHOLIE-
HHH BeuH, 06pOHEHHOH ee BIalenbleM B ero CO6CTBEHHOM XHIIHLIE.
B atom cnyuae 6yneT Hanulo, kpawxa. Kakum myTeM Belib BHIINA H3
obnanaHus ee X03sHHa, 110 EF0 HEOCTOPOXHOCTH MITH 110 HHLM NPHYHHAM
(Hanp. npUryneHER,CKOT), a TaKie TO, H3BECTEH MIIM HEH3BECTEH
HalleAeMy XO03sMH HaHOEHHOW BEllH, s COCTaBA NPecTyNNeHH:
GeapaanuyHo. OT Bewy yTepsHHOW HaAO OTNHYATL Bells 3abHTY,
T. €. OCTaBIIEHHYIO €€ BNalleNIbLieM N0 HEBHHMATENBLHOCTH HITH paccesH-
HOCTH B KaKoM HHOGYNb MecTe, KOTOPOE €My H3BecTHO. EciH oH He
3HaeT, rge OH ee OCTaBUJ, TaKasd 3abHTa#s Bellb B CYLHOCTH
ABNAETCA yrepaHHod. Ho ecnu oH 3snaer aTo, TO OHa mns Hero He
yTepsHa. BsaTue ee NOMKHO MPH3HABATHCH Kpawe#, a He NPHCBOe-
HHEM, €Cn¥ BHHOBHHIA BH[eN, 4TO BAajenen Bemu 3abun ee.
Ho ecnu nocnemumii storo He Bupen ¥ Hawen 3abHTyO Bels, TO
TaKoe AesHUe MOXET 6HTh MOABOAMMO MO AHANOTHH MoK cT. 168 y. 2. ),

1) Yron, Kon. YCCP pena. 1927 r. romopuT He O npHCBOEHHH HaXOMKH,
a o6 yradxe naimenHoro mmyutectsa (ct. 178).
?) Hnaye lepuer (KomMenT crp. 262), KOTOpHIA CYHTAET NPHCEOEHUEM
' HAXOQHHW H NPHCBOEHHMe nO3A6KITOr0 WMYWECTBA, HE NPHAABAA 3HAYEHHA TEM
O06CTOATENBCTBAM, NPY KOTOPHX MOCNEAHEe MPOKIOLINO,
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OT HaxomKku HYXHO OTNHYATh KNaj, KOTOPH ClEeayeT MNOHH-
MaTh, KaK UMYUIECTBO, CNPATAHHOE €ro BNANENbUEM H OCTaBNeHHoe
uM. B KayecTse TaKOBOro OHO, KaKk HMYIUECTBO G6eCX03Hoe, MpH-
HannexuT rocynapctBy (ct. 68 [paxn, Kon.), u obpawmenue ero
BHHOBHHIM B CBOI COGCTBEHHOCThL ECThb Kpaxa.

[MpecTynHoe neficTBHe B COCTABE MNPHCBOSHHN HAXONKH BHIpa-
HAEeTCs B TOM, 4YTO BHHOBHHMH, Hai[s MOTEPAHHYIO Bellk, He yBe-
moMnseT o6 STOM HeMeWneHHo, Kak Toro Tpefyer cr. 68-a Ipawma.
Kon., nuuo, norepsBuiee Beib, WY HE 3asBNSAET O HAXONKE HIH
He cOaeT 3Ty Belllb B MHJIHLHIO, BONIOCTHON HCMOMIKOM MNIH CeNnbCOBET.
daxT HeMenneHHOro HeW3BelleHHS TakkM o6pasoM OONXEeH paccMar-
pHBATBCH, KAK MOMEHT COBEpIIEHHS NPHCBOEHHS HAaXOOKH; GaxT xe
HEMEJIeHHOrO H3BEUIeHHs HMeeT TO 3HaYeHHe, 4TO C HHM CBH3h-
BaeTCsd Npaso Hawenwero Ha nonydeHue 200/, pHHOYHOH CTOMMOCTH
Ha#ineHHo# Bemwu (cT. 68-6 I'pawa. Kon.).

Mepa counnanbHOH 3alWHTH 32 MPHCBOEHHE HAaXONKH—HIIEHHEe
ceoSonu Ha cpok no 1 mec.

Paszaen. Il.
[MOXHUIIEHHE HMVILIECTBA.

51 28; MoHsiTHE MOXHIlEeHHS HMyuwecTBa. [Toxuwe-
Hue umymectBa (cT.cT. 162,163, 165~—167 Yron. Kon.) ecth yMuIu-
neHHoe ofpalieHHe  BHHOBHHIM B CBOK COGCTBEHHOCTh HMMYIIECTBa,
Haxoaswerocs B ofnagaHWH APYroro nuvua, COBEplIaeMoe Mocpen-
CTBOM €ro 3axBarTa.

Byny4u BHOOM NpHOGpEeTEHHs MMYLECTBAa, HapANy C NpHcBoe-
HHEM €ro, M fBNAACh, HAK H OHO, MOCSATATENLCTBOM Ha npaso cob-
CTBEHHOCTH, MOXHIEHHEe CYUeCTBEeHHO OT/IHY3eTCH OAHAKO OT MpH-
CBOEHHs, DTO pasnuyHe 3aK/Mo4YaeTcss B TOM, YTO B TO BPeMs, Kak
TIPUCBOEHHE XapaKTEepHU3YeTCH, KAk MOCAraTeNnsCTBO Ha npaso cobcT-
BEHHOCTH 6e3 HapyleHus BIadeHHsl, NPH MOXHIIEHHH MOMEHT Hapy-
lIeHHs1 BNajeHWs BRHABHFaeTCHd Ha MEpPBHH NMIaH, H CaMoe nocdAra-
TeNbCTBO Ha NpaBo COGCTBEHHOCTH 3eCh MPOU3BOAHTCS MOCPENCTBOM
HapyweHusl BnageHus: Beulbi. [IpecTynHas NeaTensHOCTh NPH [IOXH-
HL|eHH¥ HanpaBisieTcs MPOTHB (aKTHYECHKOro BNafeHHd Belso,
6ynetT nM OHO OCYLIECTBIIATHCH CaMHM COGCTBEHHHKOM HIIH TTHLOM,
He ABNAKIHUMCA COGCTBEHHHKOM, a ML BlajenbleM BEIlH, NMpPH-
TOM GespaanuyHo, HOGPOCOBECTHHM HNH HenobpocoBecTHuM. Ho Bo

‘
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BCAKOM Cnyyae NoxHiieHHeM Hapywaercs npaeo CO6CTBEHHOCTH, a
HE ONHOro TonbKo BIIaNeHHA, 4TO B 0COGEHHOCTH scHO IposBnsercs
B TOM, YTO €C/IH COGCTBEHHHK M Bllafjeneu He OfHO U TO e nHuQ,
TO COrNlacHe TOr0 HNH HHOro Ha H3BATHE NaHHOH BEIH HMeeT He-
ONHHAKOBEIA NpaBoBoji apderr. Ecnwu COGCTBEHHHK paeT cornacue
Ha MSBATHE CBOEro wuMymecrsa ua BNAA€HHS JpYyrora nuua, T.-e.
cornaumaeTrcs Ha ero SaXBaT, TO 3MECh NOXHIUEHHS He 6yner, u ToT,
KTO NMOXHTHT TpH TaKHX ycnoBMsix 4ymoe uMyllecTBO, coBepLIAT
HapyleHne 4yxoro npasa BIIaneHHs, a He MoxuuieHHe, C npyrowu
CTOPOHH, eCnu Bnapjeneu pan cornacue Ha Takoe wuabaTHe Gea
MCNPOIIEHHUs paspeueHue Ha sto CO6CTBeHHHKA, To 3axpar HMynie-
CTBA B BTHX YCNOBHSIX OCTaeTcs Bce ¥e NOXHIleHHeM.

B nporxsononoxnocTs APYrHM BHIAM NOCATATENLCTE Ha HMy=
LECTBO, KaK Ha MaTepHaneHyo Bems, ans KOTOPHX cnoco6 copep-
WIEHHS TIPECTYNNEHHS He MWMeeT ocobeHHoro 3HaYeHus, NoXHUleHHe
O6HYHO pacnamaercs ua P51 pasnHYHHX.COCTABOR TIpecTynneHHH,
XapPaKTEPH3YEMHX OnpeneseH M Cnoco6oM NeHCTBHS BHHOBHOrO
H Mony4awlluX B CHNY sToro CBOeo6pagHLIe HauMeHOBaHMs. Takumu
c€noco6amMu ne#creus MOryT GHThFaiHu A, OTKPHITHH, HaCHNLCTBEH-
HHH W o6MaHHWi, B COOTBETCTBHH C 46M MOXULIEHHe MOXHO IenuTh
Ha Kpaxy, rpabex, pas6oii 4 MOUIGHHHYECTBO; HO Tak Kak obman
SIBIISIETCH Cnocobom REHCTBHA, noCpencTeom KOTOpOro cosepuiaeTcs
flocAraTensCTBO Ha HmMyecTRo BOOOIUE, a He TONMLKO Ha MaTepH-
aneHy0 Belib, TO MOLIEHHHYECTBO, no COBPEMEHHHM B3TIsfaM,
BRIIENSIETCA H3 MOHATHS NOXHIIeHUsI, Kak nocsratenkCcTBa, HMelo-
LIEro CBOHM O6TLeKToM MaTeLHaneHyio Bemb. C Opyro# CTOPOHEI
TaK KaK TAHHHW B OTHPHITHI cnocob neHcTBHsa B HacTtosuiee Bpems
He MPHSHAKTCH TAaK peako OTNHYAOIKMHCS IPYF OT ApPYra, KaKk STo
NIpH3HABanNoCh npexne, Korna TaiHOMy crocoby NeiCTBHS, KaK Ko-
BapHOMY, NPOTHBOMONAarancs OTKDHITHIH, Kak Gonee 6naroponHsuii,
H TaKk Kak o6a 3TH crocoba NIPOTHRONONAralnTCSa HaCHIIECTBEHHOMY,
OT HOTOpPOro OHH CYIiecTBeHHHM ofpasoM oTnuyaloTCH NpHCOeaH-
HSIOMWAMCH MOMEHTOM Hacunus Hap JIHYHOCTBIO H ISl KOTOpOro
CTeNeHb WHTEHCHBHOCTH HaCHITHS OCOGEHHOro 3HayeHHs He MMeer,
TO crocob pedicTeus npm MOXHIUEHHH MOXeT GHTE CO6CTBEHHO CRe-
AGH K HEHACHNLCTBEHHOMY (tafiHoMy wunu OTHPHITOMY) H HAaCHIIb-
CTBEHHOMY. Takum obpasom, B obmem MOHATHH MOXHIIEHHS Cleno-
Bano OH pPasaNH4YaTh TONEKO Kpawy H pasboii,

OnHako o6nenunenue OTHENIBHHX BHMIOB MOXHIIEHUA B ONHOM
NOHATHH H CBeleHHE HX K ABYM TOJILKO BHAM YCBOEHO AajieKo He
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BCEMH 3aKOHOAATENbCTBAMH, KOTOPHE B 3TOM OTHOWEHHH B obuiem
NpPencTasngioT AOBONBHO MECTPYO KapTHHY.

§ 24. 3akoHORAaTENbHAA KOHCTPYKUMS mnoxuule-
Hus Yron Kop. He 3HaeT eNHHOro MOHATHUS TIOXHLIEHHS H, 065~
enunsa B ri. VII Bce Boo6ile WMyLleCTBEHHHE NPECcTynneHus, pas-
NHYaeT CrelyioliMe BHNH NOXHUIEHHS: KPawy, KaK TaiHHOe MoxHile-
Hue mmyumectsa (cT. 160), rpabex B AByX BHAAX —HEHACHNILCTBEHHEIA
(ct. 165 4. 1) u HacunscTBeHHEH (165 4. 2)—u pasboit (cr. 167).
Uro e KacaeTcs MoweHHuyecTBa (cT. 169) W BHMOraTennCcTaa
(cT. 174), TOo MOCKONBLKY OHH XapaKTEPH3YIOTCA Yron. Kogexcom, Kax
[IOCSraTenLCTBA HE TONMBLKO Ha MMYIIECTBO, HO M HA NpaBa Ha HMylle~
CTBO, OHH JOWXHH GHTH BHJENEHH W3 OGWEro MOHATHS MOXHUIEHHS.

Kpome yKasaHHHX BHIOB noxuueH4sa umymecrtea Yron. Kogexcy
W3BECTHL M HEKOTOpPHE IPYrHe ero BHlH, BHAENEHHHE HM B HHHE
rpynne npectynneHuid. Tak, oH 0C0G0 yNQMHHAET O MOXHIICHHH
[OKYMEHTOB W3 roCyAapCTBEHHEIX yupexaeHuil B LeNsX MpensTCTBHSA
dyHruHOHUPOBaHUD mocnenHnx (cT. 18) opraHuayeMux GaH-
namu (BOOpPYXEHHHMH wavikamn) pasboAHuX HananeHusx u orpab-
neunsix (cr. 593), paccmarpuBas ©6a 8TH [OEsHHA, KaK nocsiraTenb=
CTBa Ha MOPANOK yNpaBleHHd; YrommKon, npenycMaTpuBaeT Kpome
Toro, Kak ocoboe BoMHCKoe fipecTynneHnue, MapoaepcTso, Onpenensis
ero, KaK TMPOTHBO3AKOHHOE oTo6paHWe mnpu Goepoit obcraHoBKE y
rpaXAAHCKOro HacCeNeHus HpHHAIEKALIero NocnefHeMy UMyLECTsa
Cyrpo3odl OpyXHueM; a TaKXe) CHATHE C KOPHCTHOH LenbioC yOHTHX
W paHeHWX HaxonAWMxcs MpH HHX Bewed (ct. 19317).

TlouaTHe noxuueHna’ UMyLiecTBa, Kak ofliee MOHATHe, OXBATHBAWUICE
pasnuuHHe BMAH NPOTHBO3AKOHHOrO 3aXBaTa HYMKOro MMyIMEcTsa, HIBECTHO
NWLIE HEMHOFHMM 3aKOMORATENLCTBAM, B 4acTHOCTH dpanuy3sckomy. PpaHu. npaeo
3naeT ofuiee NoHATHe noxuueHus (vol), mom KOTOpoe MOABOAMTCH, KAK HACHIIbL-
CTBEHHOE, TaK M HEHACHIKLCTBEHHOE MOXHUleHHE, MpHYeM NnocneaHee oXBATHBACT
He TONLKO TafHOe, HO W COMpOHOXAABIUIeecs OOMaHOM; CIOAA K€ MM OTHEeCEHH
BRIMOTATENLCTBO M UIAHTANC HO C APYyrod CTOPOHH OTCIOAA BHAENEHH HEKOTO-
phe BHIB MMYyLIECTBEHHHX O6MaHoB. HanpoT#s, B ApYrux 3aKOHOAATENBCTBAX,
B YACTHOCTH B TEPMAHCKOM npaBe, eAMHOr0 MOHATHA MOXMLIEHHA HMylEcTad
He Bupa6oTanock, M OTAGNBHHE BHAHW Ero 3eCk CBEAGHH K ABYM—K Kpame
M H paaboio.

Haure AopeBOnNOUHOHHOE Y0¥, O HAaK, MpUAEPXHBANOCH dpaHuy3CKOH
CHCTEMH W 3HANO O6liee TOHATHE MOXWUIeHHS, PA3anHyYas B HeM no crocoGy
AeficTBHA PAA OTAENLHEIX €ro BHAOB: Kpayy, rpaex B ABYX BUAAX—HEHACHIIL-
CTBeHHHH M HACHILCTEEHHHA—Pa360ii ¥ MomweHHuwecTso (cT. 1626) 1 BRInENAA
OTCIONAa NOrOBOpHHE OOGMaHH M BHMOraTeqLCTBO, YTOi. YIIOK. 1903 r.. cnenysa
B oflieM repMaHCcKOMYy MpaBy, 3HAYMTENLHO YMPOCTH/IO 3TY CHCTEMY, ofBenu-
HA4 B ONHOM rnaBe ROPOBCTBO, MOA KOTOPHM pasyMenoch He TONBKO TaWHOe,
HO M OTKPHTOE HEHACHNLCTBEHHOE moxuimenue umymecrea (cr.581) u paatoit,
oxBaTHBaBWKA COG0K PAINAUHEE BHAH HACHALCTBEHHOrO moxuumeus (cT.589);
B Ty € rnasy OHO OTHOCHAO M BHMOraTenscTeo (ct.590), MomeHHHYECTRY Xe
(ct. 591) oHo noceAWE@no ocobyw raasy.
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§ 25. O6bexT moxumeuus. OO6LEKTOM NOXUUIEHHS SIB-
MIAETCA MMYWECTBO B CMHICNIE MaTepuankHod mewu. [Ipu atom
TMOCKONBEKY MOXUIEHHE eCTh MOCAraTeNbCTBO Ha MPago Co6CTBEHHOCTH,
He MOXET OHTE M pedyu O NOXHUIeHUM Kak HMywmecTBa, Boobie
FAKOMY HE NpHHALEeXAlIero, TaK W CBOETO COGCTBEHHOrO HMylie-
cTBa. B3aTHe BewM, HHKOMY He npuHagnexalief, He ecTh MNOXH-
lieHne; Ho, KOHEYHO, MOXUIeHHe HMyUecTBa 6eCX03HOro, npencra-
BAAIOIWEro M3BECTHYI WEHHOCTh M SBNSIOUIEroCs COGCTBEHHOCTRIO
TOCYRAapCTBa, a TaKKe MMYIECTBA, HEH3BECTHO KOMY NpHHAmnexa-
Iero B NaHHHH MOMEHT, ofpa3yer Bce xe mpecTymieHue. Yron.
Konexc sHaer cnywait oxpaHmu HMMYIIeCTBa, OKa3aBIIErocd B HAHHLII
MOMEHT HeM3BECTHO KOMy MpHHAANEXaluuM, NpeayCMal1pHBas, Kax
BHA M3aponepcTsa, CHATHE C KOPHCTHOH Uenbio C y6UTHX BO BpeMst
BOGHHEIX NEHCTBHA HAXONALIHX NPU HUX BeieH (CT. 19317),

HTo e KacaeTcsd NOXHINEHHS CO6CTBEHHOrO HMYIIECTBa, TO
BoOGule €ro Hens3s ce6e NPENCTABHTE B KayecTme NpecTyuHoro
mesHus. OpHako, ecnu  Co6CTBEHHMK “MOXMaeT Croe HMyLIe-
CTBO, Ha KOTOPOE MMEOT Mpasa TPETbH NUUA H KOTOPOE HAa TOM
UM MHOM OCHOBaHHHM M3BATO U3 serolobnamanus (Hanp., co6CTBEH-
HOe MMyWIECTBO 3ajl0MeHHOe, APECTOBAHHOE, ONMHCAHHOE MMM MpH-
OfleHHOe B Ka4YecTBEe BelEeCTEEAHOrO  N0KASATENBCTBA Mo neny wu
T. 1), TO NOAOGHOE NesTHHE NOMKHO:6LITL paccMaTpHBaeMo B Kaye-
CTBE 0COGOro MpPECTYNIeHHUs: KK CAMOBONEHOTO 3aBNaNeHHUs umylie-
CTBOM, HIHM CaMOynpaBCTBa, HITH, HAaKOHEl, MOCATATeNnsCTRa HA
TIpaBoCynHe, HO HHKaK He [HoXuueHus 1),

Yron.Kon. 1926r., B nporusononoxsocts Yron. Kon, 1922r.,
NIpAMO YKA3SEIBAET, YTO OOLEKTOM MOXWINEHHS HOMKHO OHITH YyKOE
uMymecTBo. [TosTOMy MORBORATL Cnydan MOXHMIMEHHS COBCTREHHON
BELUHW H3 BMANEHWS TPETLEro JMUA NON ONPEleNeHHst O NOXHUIEHHH
umyumectsa 6e3 npsMoro yKasaHWs o6 3TOM B 3aKOHE Henw3d, B ot~
DENBHHX CNydasiX 34eck MOXHO BHAETE COCTaB CaMOynpaBcTBa
(ct. 90), nockonbky 6ymyT Ha nuuo Bce NPH3HAKH 3TOr0 MNpecTyn-
neHus (CaMOBONLHOE, MOMHMO YCTAHOBIEHHOM BNACTH, OCYLIECTBIIEH-
HUe KeM-JIH60 CBOEro AeiCTBHTENBLHOrO MM MPENNoNaraeMoro npagsa,
OCnapuBaeMoro ApyruM JHLuoM 2),

!) Hemuposcknii (H. c. ctp. 343) cuntaer monoGHui cny4ad noxuiieHuem
MMYIIECTBA, HAXOAd, HTO 3AeCh COGCTBEHHOCTE OrFPAHMMEHHA®, a MOXHTHTEND
XOHET YCTAHORMTL MONHYI COGCTBEHHOCTR; MOSTOMY 34 MpECTyMNeHHEM COXpa-
HAETCA XapaKTep MpPeCTYMIeHUHA NPOTHB COBGCTBEHHOCTH,

%) Bomkoe (,Kpaka co6cTeenHof sewm”— Becr, Cos. Oct. 1925r.Ne 8,
cTp. 32%) Bo Bcex cay4aAx nopobHOR Kpaw ycMaTpusaeT caMoynpascTBo,
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HmyuiectBo, KaK Bellb, B Ka4yecTBe O0OBEKTA MOXHIUIEHHS KPOMe
TeX NPH3HAKOB, KOTOpLIE €My MPHCYIlW, KakK MpeiMeTy APYTHX
MocAraTeNnbCTB TOH e Trpynnkl HMYLIECTBEHHHIX MpPECTyMneHu,
NOM¥HO o6nafnaTh eile ONHMM NPH3HAKOM: IMOXHUINZEMOe HMYLLEecTBO
NOMXHO HAXONWTHCH B o6NajaHHH MOPYroro NHilla,a He CaMOro BHHOB-
Horo (uHade 3TO -GyAeT He MOXHIUIEHHE, A NPUCBOEHME HMYIIECTBA).
[TostoMy He MoMeT GHTb oOBEKTOM NOXHMUIEHHS NPHHAaANeXauwas
NaHHOMY IHLY [ONS B HMYIlecTBe, HaxopalEeMcs B ero ofuiem
C [PYrHMH JIAUAMH BrafeHUH.

HmymecTeo, Haxopsiuieecs B 4HyXoMm obnamaHuu, npeanonaraet
P4 MOXHIIEHHUH HANHYHOCTE TAKOFO OTHOLIEHHS K Bel{d, KOTOpoe
XapaKTEepPH3yeTCcs, KaKk npocToe daKTHueckoe ofnagaHue HNH mep-
MaHHe BemH. DTo YHCTO QaKTHUeCcKoe o6nafaHHe BELb0 MOXET
COBMAfaThk C OPHAMYECKHM BIAfIEHUEM €0, T.-€. TAKMM OTHOUIEHHEM
K Belld, KOTOpPOe HCKIO4aeT BO3MOXHOCTE PpACMNOpPAXKEHHs 3Toi
BEWIBI0 BCEMH OCTaNibHHIMH KPOME TOro, KTO €0 BIafeeT, HO MOXeT
CyllecTBOBaTh OTAe/lbHO OT Hero. [1pu 3Tom BoBce He Tpebyercs,
4TOGH MMOXUIAEMOEe HMYIUEecTBO (aKTHHEeCKH HAXOOUNOChL B PyKax
notepneswero. OH MOXeT BnanéTk MM HENOCPENCTBEHHO, Hamp.,
nepxa 3TO MMYLIECTBO y cebs /B pyKax, HO OH MOXET [ONL30BaTLCA
ANs ®TOTO M3BECTHHIMU NPUCHOCOBNEHUAMH, HAaNp., XpaHHTE UMYyLie-
CTBO B KapMaWe WNH B slHKe,. HAW NPHKPENJIEHHHM Nenbio, HIH
NIPUBS3aHHEIM BepEeBKOH; \OH MOXeT BNaleTh BTHM HMYIIECTBOM,
HaxoifiCk Ha M3BECTHOM DACCTOSIHUH OT Hero, XoT# GH H 0Y4eHb Aane-
KOM, [aXe H He 3Hasd o ero CYyLeCTBOBAaHHH (Hamp.,O0 MOSBUBLIEMCS
npunioge ckora). HaxoHel, oH MoXeT BnajeTh MM 4Yepea nocpen-
CTBO TPETLHX JIHL, KOTOphle He MMEeOT NpaBa CaMOCTOSATENLHO
pacnopsxaTbCa MaHHEIM HMYUIECTBOM COOTBETCTBEHHO €ro LENH U
Ha3Ha4YeHHO; B 9TOM Cliyuyae BIafeHHEe XO3sHHA HE MpepHBaeTCs
haKTHYEeCKHM [epXaHHeM Belld STUMH JIHLAMH; NO3TOMY BO3MOXHO
MOXHIIEHHe HMYUECTBa y ero co6CTBEHHHWKA TMPHCNYroil, SBISO=~
uieiicsi GaKTHYECKHM [epiaTeneM STOFO MMYILIECTBA; HO € JAPYroi
CTOPOHH, MOCKOMBKY [N8 MOXUIIEHHS MMYLWECTBAa AOCTATOYHO Ha-
pyweHnsa dakTHueckoro obnagaHHsl Belblo, MOCTONBKY BIOJIHE MO-
HATHO TNOXHIIEHHe XO3fANHCKOA BeuwlH, coBepiaeMoe Kem nubo y
NpUCNYTH.

BnapeHue Beulbio He MpeKpamaeTCa MpU 3TOM M TOrha, Korja
OHa BHIUNA W3 BlaNeHHs XO3fHHA, Hanp., 3abETa UM UITH OCTaBneHa
B TaKOM MecTe, KOTOPO€ €My H3BEeCTHO, TaK KaK TaKHM NyTeM He
npepeiBaeTcs CBsA3k AAHHOW Beuw c ee cobcrpeHHuKoM. Basbuui
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TaKylo Bellb, 3Haf, 4YTO OHA 3a6LITa, COBEpMIAET MOXHIIEHHE YYXOro
HMyLleCTBa.

PakTuyeckoe obramaHue BelbI0 MOXET YCTAHABIHBATHCS MM
MO Bojie CamMoro COGCTBEHHHMKA WNIM IOPHAHYECKOro BNamensua, uiH
Raxe Bomperd ux BonH. [loaToMy noxHweHHe uMyuiecTBa y Bopa
€CTE BCe X€ NOoXHIleHWe, TaK Kak [Is BTOPOr0 MOXMTHTENs 5TO
HMYLECTBO HECOMHEHHO SIBJSIETCS YYXUM, pa3 0HO HAXONMTCS B pax-
THYECKOM G6MajaHKy Apyroro Nuua.

OnHako, Konbk €KOPO 3a KeM NH60 YCTAHABNMBAGTCH TaKoe
BilafeHHe, MpPH KOTOPOM OH MOMy4YaeT MpPaBo pACHOPSMATLCH CaMo-
CTOATENBHO Beulsl, coo6pasHo ee HA3HAYEHHI0, B3SATHE NOCNEaHEeHR
TaKMM JALOM €CTh He MOXHIEHHe, a npucsoenHe. Bompoc o Tom,
KOr[ia HacTynaeT BAajieHHE C TAKUM [PABOM PACHOPHXEHHs, HONMEeH
OHITH paspelieH CyHOM B KaXIOM OTAENbHOM Ciydae, C y4eTOM NpH
9TOM €ro KOHKpeTHOHW o6CTaHOBKH.

§ 26. BHyTpeHHssT CTOpPOHA NMPH TNOXHIIEHHHU.
C BHyTpeHHell CTOPOHH HOXHILIEHHE NPENmoNaraeT yMuCel. BHHOB-
HEIH [omKeH CO3HaBaThk, YTO MOXHUfaeMas HM Bellb eMy He NpH-
HaUIEXHT, KAK HaXoAslasicsl B YYKOM ©6NanaHiy, 1 4TO NOCPeACTBOM
NpeanpuHAMAeMOro MM NeHCrBus OHa, MO¥eT nepedTH B ero obnapa-
HHEe, M JIO/HEeH XejaTh 3Toro nepexopa. OpHoro HOnyuieHUs 3Toro
nepexona (yMeiCen SBeHTYanBHHN)« Ins cOCTaBa NpeCTyMIeHus
HENOCTATOYHO, KaK HEeNOCTATOYHO H HEOCTOPOXHOro MOXHINEeHHS.
HeocroposxHoe noxuilienue, T.-e. HEOCTOPOXHOE B3SITHE BELH, CaMo
no cebe, KOHEYHO, BMOJIHE MHCHHMO, HANp., B3sITHE N0 He6PeXHOCTH
YYyKOH BellM BMECTQ. CBOEH, HO OHO He SIBNSETCH NpecTynjeHHeM
HYTo6H CTaTh TAKOBEIM, NOXMIIEHHE [OIKHO MpEcienosath ocobyio
Lenb, HaJIUYHOCTL KOTOPOH HMCKAKYaeT BO3MOXHOCTBH IOBOPHTE O CO-
BEpIIEHHH MPECTYNJeHHs N0 HeOoCTOPOMHOCTH. IloXHileHHe NomxHO
HMMETh LEeNbio MPUCBOEHHE HMYyUleCTBa HNIH, NpaBunbHee, npHobpe-
TeHHe ero, T.-€. yBeluW4eHHe chepH CBOEro MMyLIeCTBEHHoro ofma-

JdaHHA HMEHHO MOXHINaeMEIM HMYIIECTBOM.

57a uens HACTONLKO CYMECTBEHHA [UIA COCTABA MOXMUIEHHS, HTO HEKO~
TOpHE 3aHOHOAATENLCTBA BHOCAT YyKalaHue HA Hee B CAMOE ONpEJieNieHHe OTAeNk~
HHX BUAOB NOXuIIEHHWA (HAMp., repM., WTan., HOPB.), ApYyrHe O HEi yMANYUBAOT
(wanp., dpaui.), HO cyne6Has NPAKTMKA HENPEMSHHO TPEGYET ee HANHYHOCTH.

Llens npucsoeHuHss WMyUlecTBa, T.-€. LeNk OGPATHTL €r0 B CBOK COGCT-
BEHHOCTB HEKOTOPHMM KPHMUHANKCTAMHM MOHHMMAETCA GONee yaKo, MMEHHO,
HaK Uens Ge3B03ME3[HOr0 NMPHCBOEHHA HYKOrO nmgﬂmcrna{d’oﬁuuuknn Beno-
rpuu-Kornapescknii) unu, Kak Uenk HABCerga M GE3RO3ME3AHO NMIWHTE COBCT-
BeHHAKA ero umymectsa ([Mosummwes)l); HO Tax Kak NPOTHRO3AKOHHOE MpH-

1) Iponauuckui (Hase. cou., cTp. 377) roBOPHT B QAHHOM Cly4Yae O LEAH
GeapoameanHo oTobpath Belllk ¥ €€ BNafensua M NPUHHHHTE emy yluept,u B TO
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OﬁpETBHKC HMYyLIEeCcTBA MOMET COoBeplIaTLCH, KaK YyHasaHo 6BI/IO BHILIE, H NMPH
BO3MEe3QHOCTH D'I“ly)l{ﬂeﬂ_llﬂ Yyyxoro HMyulecTed, MOTOMY 4YTo 4 B 3TOM cny4ae
HMEETCHA COBEplIeHHOE BONpPEKH BONE HNH MNpPOTHAE cormacHa noTepnesuiero
yMeHblIeHHe C¢IEPH HMYLUECTBEHHOTO oﬁnanauun. CONpoOROXAABUWIEECHA COOTBET-
c€TBeHHEIM ypenuueHuneM cdepw uMymecTseHHOro O6MafaHHA  BHHOBHOrO
B OTHOIIEHHH K OQHOMY H TOMYy e npeaMeTy, TO UE€NE NPHCBOEHHH aon¥Ha
6HITh noHHMaeMma, HUMEHHO, HKAK UeNp OﬁpﬂTHTb Hy¥oe MMYILIECTBO B coficTBeHHOE

[TosTomy, ecnu KTo HMGYNbL, CoBepuias NMPecTynneHue, pyKoBo-
AMNCS MHON Lenbio, 4YeM Uenbi NPHCBOEHHH HMMYlleCTBa, MOHUMae-
MO B BTOM CMHICNie, TO OH He MOXET OTBe4YaTb 3a MOXHUleHHe
HMYIIECTBA, XOTH OH M MOXeT GHThb NpecneayeM B 3ToM Clydae 3a
KaKoe HUOyIb APYroe MMyIMeCTBEHHOE MPECTYIIIeHHE, WK Ke, eCnH
TaKoe - ieFHMe 0cobo He NPeiyCcMOTPEeHO B KayeCTBe MNPEecTYMHOro
nesHudA, 06f3aH NHUIL BO3MECTHTh MPHYHHEHHEIH COBEpLIEHHBIM UM
npaBoHapyuwieHyemM Bpen. Tax, He OyneT MOXHULIEHHEM, €CnH Bellb
H3BLEMNIETCH M3 YYXOro obnajgaHus C Lensio JHLIb CaMOBONBHOTO
pacnopseHus e (Hanp., NS ee YHHYTOKEHHS MU NOBPeXAeHHs)
MI¥ s TOro, 4TobH ee CKPHTL WM BHIGPACHTH, HAH [/ TOrO,
yTo6H BPEMEHHO BOCHONBL30BATBCA €10y a NOTOM BO3BPATHTL €e Bra-
NenblUy, HAK € Uenki0 HM3BNedYb KaKyl HHUOynb BHromy M3 Hee, He
ofpaw@asi ee oOHAKO B CBOW0 COGCTBEHHOCTH, C UeNblo BOCCTAHOBHTHL
Hnu ofecrneyuTh NyTeM MOXKIEHWS CBOW npasa (Hamp. yAOBIETBO-
DHTh Ce6s TaKMM TNyTeM 33 HeolnadeHHEH NONr), C Uenbio HCMomnb-
30BaTh Belllb B HHTEpecax caMorq noteprnesmero (Hamp., MOXHILEHHE
y XO3sIHHA KOpMa Afs, TOro, YTOOE NaTh 3TOT KOPM €ro e CKOTY),
¢ uenbio cBepeuyb Bewb Ans CaMoro CoGCTBEHHWHA W CMAacTH ee OT
BO3MOXHON rubenu (Hanp., oTo6paHue Belld M3 PyK peGeHka UM
yManuleHHoro, ecnWwOHa MpeacTaBnserT OocofeHHyo LEeHHOCTb),
C Lenblo MPHHYAHTH TAKHM MyTeM MOTepneBlIero CoBepluTs H3BECT-
HEe OeiCTBHS B HHTepecax BHHOBHOro (Hanp., NaThk YAOBNETBOpe-
HHe 33 HaHeCeHHY© o6HAy), HAKOHEL, C LeNbio AOCTABUTE €€ X03FHHY
HENPHATHOCTE HIH HanyraTb ero, HIH Xe NOoAWYTHATE Hal HHM.
Ho c npyroii CTOPOHH LeNnb yAepkaTh MOXWILEHHY Beub B CBOEH
uMylecTBEHHOM Cdepe, NPeNoCcTaBUThL ee 6€3B03MES/IHO HIIK BO3ME3AHO
TpeTbUM nHULAaM, YNOTPeGHTH Beub, Coo6pasHO ee HasHaYeHHIo,
B 4aCTHOCTH NOTPeOHTL ee,—BCe 9TO BXOAHT B oblIyl0 Lens nNpu-
CBOEHHS HMymecTsa !).

ye BpeMda J[OCTaBMTh cefe W3BECTHYIO BEIroay, a HemupoBCHMHA (nase. cot
cTp. 345)—0 uenu 3aBnafieHHA MAH LEMM NpUCBoeHws, GeasosmesaHoro obpa-
LleHHA MMYIecTEA B CBOK COGCTBEHHOCTH MAM TOMHEe O Henu obpauleHus
¢ MMYLIECTBOM, HaH C CBOHM.

1) HystHo MMeTn B BHAy, 4TOLeN# NOTpeGieHHA 3aKOH WHOCAA NMPHAAET
ocofioe 3HA4YEHHE, BuAeNAf BCIEACTBUE BTOrO0 MOXHIUeHHE [ANA noTpelnexHun
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Yto Kacaercs MOTHBA MOBENEHWS BHHOBHOrO NHLA, MOXHILAK-
IEro 4y)X0e HMMYLIeCTBO, TO OH [N COCTaBa IIPECTyhNeHHs 6Ge3pas-
MAYeH: [elCTBOBaNl NM BHWHOBHHIA B CBOHX JHYHEIX HHTEpecax,
C Uenblo NUYHOro oforalleHHsl WY B HHTepecax ApPyrHx nu (Hamp.,
Xenas mneperaTth MOXHIIEHHOE MMYIIECTBO GeHHIM) HNH, HaKoHel,
M3 MOTMBZ MECTH, 3M06H ¥ T. M., COCTaB MNPECTYN/IeHHUs] OT 3TOro
He HM3MeHSeTCd; HO, KOHEYHO, BCE 3TH MOTHBH [I0BEAEHHS BHHOBHOTO
OOMKHH 6HTH MPHHATH BO BHHMaHHE CYAOM NpPH ONpeneneHHH pas-
MEpa MEpH COLHaNbHOH 3aLHTH B KaXAOM OTAE/IIBHOM Cnydae.

§ 27. [IpecTtynHoe neicTBHe B cocTaBe moxHulle-
HHus. [lpectynHoe [feficTBHe B COCTaBe MOXHUIEHHWS BHPAaXaeTcs
B TaKOWH NeATEeNbLHOCTH, KOTOpas 3aK/io4aeTcs B yMeHbIIeHHH chepul
MMyllecTBeHHoro o6nanaHus MoTepHneBilero, conpc;aom[a:omeuca
COOTBETCTBEHHHIM yBenH4YeHHeM cdepu ob6naganus BHHOBHOrO, H
COBEpIIaeTcss MpH MOMOLIH CaMOBONBLHOrO (IepeMelieHHs BelH H3
YyKOro BNageHHs BO BAafeHHEe BHHOBHOro. JT0 NepeMelieHHe BeulH,
Y4MHEHHOE MOMHMO BOJIH NMOTEPreBIUero HiH, BONPEeKH ero NeHCTRH-
TeNnbHOH Bone, XapaKTepH3yeTcd, KdK ee 3axBar. [109TOMYy moxHuie-
HHA BewH He O6yfNeT B TOM cCiny4ae, ecnH 3axsBaThHBaeMas Bellb
HeMe/IeHHO YHHYTOXAaeTCs HJIH JIOBpeXAaeTcsd, TaK KaK IPH 3TOM
He yBenuuHBaeTcd cdepa HMMyllecTBEHHoro ob6najaHud BHHOBHOIO.
To e HYXHO CKas3aTh O BPEMEHHOM NONL30BAHHUM HyX¥O0H Beusio,
TaK KakK 3[eCb TOYHO TaKKe HeT 3axBaTa BellH.

l'[epexon BrnafneHHd OT OfHOrQo nHua kK ﬂpyl‘OMy MOMeEeT BHpa‘
HAaTbCH MNPH NOXHIIEHHHU B PasnUYHHX NEHCTBHAX B 3aBHCHMOCTH
OT CBOMCTB2 TOr0 HWMYLIECTBA, KOTOPOE CINYXHT o6HEKTOM MOCcAra-
TENbCTBA. Tak, noxumeHHeM OymeT He TONbKO 3aXBaT CaMoli BellH,
HO M OTAEJIeHHe OT Hee ee IUIDJOB HNH ee 4YacTed, HMeolIHX
CaMOCTOATENLHOE X03AWCTBEHHOE 3HadeHue (Hamp., cpHBaHue (pyK-
TOB C 4YXOro MepeBa, ACEHHEe HYXOH KOPOBH, CTPH¥Ka WEPCTH
H3a YyXOH OBLE H T. M.). [Ipy 8TOM BHHOBHHH MOXET HJIH Hemo-
CPeNcTBEHHO, CBOMMM CHJIaMH, COBEpIIHTL BTOT 3aXBaT HIH XKe
UCMonbL30BaTh U1 3TOr0 Kakue HHOyAb ocobbie npHcnocobneHus,

B ocofoe MpecTynHoe aesHue. Tak repm. ¥og. 3aHaeT ocofoe MoHATHE Takoi
kpamu—Mundraub. Takme noctynano yron. ynox. 1903 r. B oTHOWEHKHK camo-
BONBHOrO M B HE3HAYHTENbLHOM HKONHYECTBE CPbIBAHMSA MIIM COBMPAHHA B YyXOM
necy, oropoje, NOJe KNW 3AcCEAHHOM NVFY CafoBHEIX LBETOB, NJOAOB, OBOMIECH
WM MHHX MOCEBOB HIM MOCAfOK ANA HeMefNeHHOro WX norpefneHds, xoTd 6B
HE HAa cCaMoM MeCTe y4MHeHus 3TOro npectvnnenus (cr. 633 n.9); nanHoe nes-
HHE PAcCMATPHBANOCh HE KAK KpPaXa, 4 KaK CAMOBONLHOE MONb30OBAHME HYMCHM
HMYIIECTBOM,
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Hamp., TPHCOEAHWHHThL SMNEKTPHYECKHEe NpOoBOfAa CBOeH KBapTHPH
K oBlleli CeTH NpPOBOZOB NOMa;, OH MOXET BOCMONL30BATLCH A
3TOr0 HeBMeHseMHM cy6bexToM (Hamp., 3acTaBHTh peGeHka Npu-
HECTH MYXYI0 Bellb) MJIH laxe ¥HBOTHHM (Hamnp., NOXHUIEHHE BellH
pH NOMOIA CMNEUHANbHO APECCHPOBAHHOH 1A 8TOro Cobaku).

Mexay mesTeNnbHOCTLIO BHHOBHOTO M HACTYNMHBLIAM pe3ynbTa-
TOM, KaKuM ABMAETCA yBeNu4eHHe cdepH ero HMyLlecTBeHHoro obna-
NaHH4, [ONKHa CYUWEeCTBOBaTh NPHYMHHAA CBH3b, T.-€. MNEPEXon
HMYylUIeCTBA K BHHOBHOMY JomkeH O6HTB o0O6yCnoBfieH HMEHHO ero
LNeATEeNLHOCThIO MM Xe NedATeNnbHOCThI0O TeX CHJI, KOTOpHe OH Ansd
3TOr0 B AAHHOM Cly4ae WCMonb30Ban, DTa AedATeNbHOCTh BHHOBHOTO
BONMKHA, TAKMM oOpa3oM, NpenuwecTBOBATE [EPEXOAy HMYLIEecTBa H
obycnoBnuBathk ero, 6espasnuyHo Kakum crocoboM. [MosTomy Henbas
TOBOPUTL O MOXHIUIEHHH B TEX Cly4asX, HOraa yBenuyeHue cohepn
MMYIlecTBeHHOro obnajaHus W3BECTHOrO JIHLA NPOU3BOAHTCS CHIIAMH
NpUPONEl HIIH [EHCTBHAMHM MHBOTHHX, M BHHOBHHH NHUE OCTABAAET
y ceba 4yyue NpejMeTH, CNy4aiHo oKasaBlMecs B ero obnanaHuy;
TaKoBO, Hanp., HEBO3BpallleHWe YyKo# 3aNeTeBlIEd NTHUH HIH
npHHECEeHHOH MOPHIBOM BeTpa 4YYMMOH)LUIANH, 30eCh MOXHO BHAETh
TONLKO NMPHCBOBHHE HAXONKH.

OKOHYEHHHIM  MOXMIU@HHE MMYIEeCcTBA [OMKHO CYHTATHCH
C MOMEHTAa NPHUOBPETEHHS BUHOBHEIM YYMHOro HMYyLECTBA.

Tak kax gnsa MOXHMieHWs HYKHO, YTOOH BlageHue 6uino npe-
KpalleHo Ha ofgHOW' CTOpoHE)\M B3aMeH TOro GHUI0 YCTaHOBNEeHO Ha
IPyro#, TO ANl OKOH4YaHHWs NOXHLIeHUs] Heo6XoanuMo, YTOGH HE TONbKO
noTepneBWHH yTPaThi BifajleHHe [aHHO! BEIbIO, HO H 4106kl BHHOB-
HHI MONy4YWNl 3TO BrnajeHue, T.-€. HToOH oba aTH moMeHTa Oninn
Ha nuuo. OgHako OHH 0OHYHO COBMANAT APYr € APYroM, Tak Kak
MOCKONbKY BHHOBHHEN NpeKpallaeT BialeHHe Bellbio APYroro JiHua,
MOCTONBKY OH TEM CAaMBLIM YCTaHaBIMBAeT CBOE BNaleHHE, CTaHOBSCH
B ocofoe OTHOLIEHHE K AaHHOW Belln, 3aMEHsd ee IpexHero Bna-
Ienbla; pas Bellb 3axBayeHa BHHOBHHM, OHa TEM caMHM npHobpe-
TeHa ¥M. Ho BO3MOXHH cnyyau, Korja Bellb H3BATA yKe U3 obna-
NaHusA ee Bhagenbla, HO He Mmepellina eje BO BlajeHHe MOXHTH-
Tens, Hanp., eCld BOp BHGPOCHN Bellk H3 OKHA, 4ToGH Ha ynuue
ee nopobpaThk, MM CHPATAN €6 Ha ABOpE AoMa, 4ToOH NpHiTH 3a
HeHl BNOCNeNCTBMH. 3/ech elle HeT 3aBiajeHus] BHHOBHHM Bellblo,
TO3TOMY NOXHUIEHHE elle HE OKOHYEHOo 1).

1) Muoi Touku 3penns npumepwkusaerca [MosHumwen (Hasm, coy. cTp. 90),
KOTOpPLIH He TpefyeT YCTAHOB/eHWA BNafeHMA HA CTOPOHE MNOXUTHTENS, TaK

s
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Camoe yCTaHOBJIEHHE MOMEHTa OKOHYaHHSA MOXHIUEHHS B KOH-
KpeTHOM crnyYae ecTb Bompoc $akTa, KOTOPHH pewaeTcs B 3aBHCH™
MGCTH OT oco6eHHOCTeill M CBOMCTB NpeaMeTa MOXWIIeHHS; BO BCAKOM
cnyyae HYXHO MPU3HAThL, YTO Belik BooGLle He NOMKHA eule Cyu-
TAThCA MOXHIIEHHOH, MOKa 0HAa He BHINIA H3 PyK NOTEpHeBIUEero
UNH W3 TOro MOMElIeHHs, Ha KOTOpPOE pacnpoCTpPaHANoch (axTHHe-
CHM ero rocrnogcTeo 1).

Pa3 npecTynneHHe CYHTAETCH OKOHYEHHHM C MOMEHTa 3axBaTa
Beu, IS ero coctaBa He HMeeT 3HAYeHHs, YTO BMOCIEACTBHH
coenaHo ¢ HaHHOH BellbK M KaK OoHA OBUla HCMONb30BaHA MOXHTH-
Tenem (Manp., yCNen JiH BHHOBHHIA BOCHO/bL30BATHCS MOXHILEHHHM
W H3BNeYb U3 KPaXH Kakylo HHUOYIb BHrOAY), XOTA, KOHEYHO, 3TO
06CTOATEeNLCTBO MOMKHO OHTH YYHTHBAEMC NPH HAa3HAYEHHH Mephl
cOUMaNBEHOM 3aIUHUTH,

JesTenbHOCTL, HanpaBleHHas Ha W3BATHE HMYLIECTBA H3
yymoro ofnajaHus, HO He NpHBedwast K STomy, o6pasyeT NoKymeHue.
B 3aBHMCMMOCTH OT CYIHOCTH TOro MAMNKHHOrO BUAZ MOXMLIEHHS,
NoKyueHne Ha Hero 6ymeT BHPAXKATECA B Pa3fiM4YHLHIX NEHCTBHSAX,
HEMOCPeNCTBeHHO HaMpaBleHHHX  NPOTUB YYXOro MMYMECTBA HIH
HA TIpeonojieHHe NPEensiTCTBHH, (3aTPyNHAOMLUX NOCTYN K HEMY HIH
U3LATHE ero, Hanp., 3aneaaHHe B yyxod KapmaH, BTOpXEHHe
B 4yXYyIO KBapTHpPY, nepgﬁaiﬁua‘ﬁgp@s 3abop, B3NoM, CBA3HBaHHE
noTepneBILero, yrposa eMyIpUIHHEHHEM HACH/ILCTBEHHHIX NeHCTBHi,
HaHeceHHe eMmy no6OEB U Tl

§28.Bunu noxufiienunsa no Yronosuomy Konexcy.
VronosHuiii Konexrc sHaeT Tpu BHAA NOXHIEHHS UMyInecTsa: 1) kpaxy
(ct.cT. 162, 163, 166), 2) rpabex, KOTOPH OH JEMHT HA a) OTKpPH-
THI, HEHACHNbCTBEHHHHK (CT.cT. 1654. 1, 166) u 6) HacunbcTBEH-
uui (cT. 165 4. 2) u 3) pasboit (cT. 167).

VrasaxHoe [eNeHHe NPXMUEHHSA MMYLEecTsa HA BHMAH MOrNno 6ul GHTH
ynpoiieHo, Tak KAK OTKPHTHA rpaGex cnueaercsi C TAWHBIM NOXHUIEHHEM
B OfMH crnocol aedcTBHA—HEHACHILCTEEHHHH, NPOTHBOMONAraIINACA HACHIB-
CTBEHHOMY; Oco60e Ke BheneHde TaiHoro cnocoba meiicTsus, Hak 6uno BHIE
YHOMAHYTO, B HACTORIlee BPeMA YTPATHIO CBOE MpexHee OCHoBaHue ?). C npy-

KaK MOXHUIEHHE eCTh HIBATHUE M3 4yHOro BJAAEHHs, H HAXOMHT, YTO KO/IbL CKOPO
MIBATHE KOHYMIOCH, T.-€, BlajeHHe XO3fMHA MpeKpaTHnock, MOXHUIEHHE OyAeT
OKOHYEHO.

1) Hemuporckuii (H. c. cTp. 344), HAXOAWT, 4TO NPH3IHAKOM 3JABNANEHHA
MOWET CNYyWMTL TaKoe OTHOUIeHHe TMOXMTHTENA K BEllW, HOTOpoe B rnasax
HENOCBAUEHHNX (B MOXHUIEHHE) JHl| NpPENcTABNAETCA CBOMCTBEHHBIM €€ Xo-
3AHHY.

2) Mpoexr Yron. Kon., Buecennmin HKIO B CHK B 1925 r., ofneaunan
B 0OHOA ciatke (CT. 176) TafHOE ¥ OTKPHTOE MOXHIUleHHe HMYUIECTBa, He Ha3h-
pas, BnpoueM nocnegnee Hpased. Onnako CHK ne cornacunca Ha 3TO HOBOBEE-
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ro# CTOPOHH HACHMNLCTBEHHHIA cnocob geicTBUA He NPEACTABNSAET TAKHX Cylle-
CTBEHHEIX p&SHOBHHHOBTeﬁ no ceoei MHTEHCHWBHOCTH, B CHNY HOTOPHIX ABMH-
nocs Oul HeOGXOAMMHM pa3rpaHH4YUTh OBa OTAENLHHIX BHAA HACKABLCTEEHHOO
MNOXHINEHHA, HAH f1BA Pa3NuYHHX NpecTynneHus—rpabexm u pasboi; K Tomy we
YCTAHOBUTE cTenenk Gonee BAXHOTO Hacunus, TpeGyemoro pasaGoem, mopuac
BECbEMA SanyRHHTBHBHO, TaK HAK He3aMeTHo rpaﬁem MOMeT NepexoaAuTh B pas-
G0oH; B OCOGEHHOCTH 23TO SaTPYAHHTENLHO, MNOCHONABLKY pElIAKIIee 3HAYEHUE
nony4deT CTENeHb ONACHOCTH HACHNHA ONA MHIHH M 340poBeA, TAK HAH onpe-
BenuTk 3TY CTENeHb ONACHOCTH B OTAENBHHX cny4anax GuBaeT HEepeaxo BeckMa
TPyAHO,

§ 29. 1. Kpaxa; ee o6muii coctan. Kpaxa ecrb Taii-
HO€ MNOXHIUEeHUEe 4YYWOro HMyUecTsa, C UENnbl [PUCBOEHUA ero
(cr. 162 Yron. Kon.).

O6nexToM Kpawmmu, KaK M BCAKOFO HWHOrO TOXMIIEHHS HMYylle-
CTBa, SBNAETCS HMYILeCTBO, KAaK MaTepHanbHasi Belyk, MPHTOM
4yXoe [N BUHOBHOIO; KOMY 3Ta Bellb NpHHAMIEXUT, GH3HuYecKOMY
{4 MUY HNOH IOPHOMYECKOMY, 3HAa4eHHs He uMeeT. DBeapasnuuHo
TaKie M TO, B Yb€M BIAfleHHH OHa HaXONUTCS; STO HMYIIECTBO
MONET HaXONHThCH B (aKTHYECKOM o6najaHH¥ HNH MONbLAOBAHHH H
TaKHX KOM/IEKTHBOB, KOTOPHE He HMEKRTWEPAB  0pUAHYECKOro NMULE;.
TAaKOBHIMH, HaMp., ABASIOTCA KONIEKTHBE BEPYOMUX, KOTOPHM MpPeo-
CTABNAETCA B MONL30BaHHe LEPKOBHOE HMYLIECTEO, SBASOIlEEcH
HapOAHHM AOCTOSHHEeM.

[Ipenmerom Kpaxu MoieT, O6mTh nwo6ol MOpeaMEeT BHEMHero
MHDa, B TOM YHCNE€ M NOKYMEHT, HaxofAUIMHCH B 4yxOM o6najaHu1H,
NIOCKONILKY ero MOXHIEHWE He MEPEeXONHT B COCTAaB TNPecTyNJIeHHs,
npeaycmotpernHoro ¢f. 78 Yron. Kon. T.-e. ecnu oHo He aBnsercs
CPEACTBOM BOCHPENATCTBOBATL NpaBUJIbHOMY (QYHKUHOHHPOBAHKIO
FOCyNapCTBEHHHX y8pexaeHui !). B uyacTHocTd uupk. Bepxcyna
PCOCP ot 9 wions 1925 r. Ne 17 npusHan npeaMeToM KpasH raseTs
M Jpyrue fnepHofMYecKHEe H3faHHUsd, HAYLIHE N0 MyTH K YHTaTemo.
ToneKo nec, Kak COBOKYMHOCTb OTHENLHHX HNEPEBbB, PACTYIIUX
B HeM, PaBHO KaK W OTHeNbHHE JepeBbs, obpasylolide jiec, He pac-
CMaTPHBAOTCH, Kak fMpenMer Kpaxu. CamoBonkHas py6ka neca,

nenne, n B npoexte CHK, Brecennom 8 BLIMK, wpama(ct. 180) u OTKPHTOE NOXH-
wenne (cr. 184) otmeneHw apyr ot apyra. Yrom. Hom. 1926 r. nonycTun o6s-
EAUHEeHHEe 060HX NpecTynneHud B ogHOHA crathe (cT. 166) AHWE B OTHOWEHHH
MOXWIEHHUA JloWwaged W HPYNHOrO0 CHOTA Yy TPYAOBOrD 3eMjeAeNbYecKoro
Hacenenun. Hanporus, Yron. Kon. YCCP pen. 1927 r. no npexHemy W B 5TOM
Cny43e TOBOPUT TONBKO O Kpawte (er. 171).

1) Mnenym Bepxcyna PCOCP pacwispun noHsThe npecTynneHus, npe-
AycMoTpeHHoro €T, 78, npusHas (nqer. ot 4 anp. 1927 r.—npot. N 7), uTo no
9TOH CTaTbeé HOMMHO KBANMQHUHMPOBATECH XMUIEHHE HOKYMEHTOB M 43 obule-
CTHEHHBIX yYpexgenHH W NPEANPHATHH, BRMONHAIOWIAX onpefeneHHue QyHRUMMK
N0 OCYI(ECTBIEHHID X03AWCTEEHHHIX, agMHUHUCTPATHBHEIX, NpPNhecCHOHANBHEIX
H Apyrux ofuerocygapcTBEHHMIX 3apay.




Aaxe COMpOBOXAABIIASACH [OXHLIEHHWEeM ero, SBNAeTCs CaMOBONLHEIM
NONb30BAHUEM HMYLIECTBOM, a He Kpamed, W C TOYKH 3peHHd
Vron. Kox. ecth ocofoe MpecTynneHWe MPOTHB MOpsiaka ynpasne-
uusi  (cT. 85); mpH BTOM, COrNacHoO HMucTpyxuuu o Nopsiike npecne-
JOBaHWS HapyleHWil B Necax FroCyAapCTBEHHOro NecHoro ¢oHaa
(npun. x uupk. HKIO or 21 mapra 1927 r. Ne 54), cupopacTyliemy
¥ MepTBOMY 5ieCy NpHpPaBHUBaKTCs OypenoMHHEe H BaNleKHHE
nepesbs (§ 1); HO moxmineHne 3aroTOBNEHHHX JECHHX MaTepHason
w3 wrabeneil Ha NecoceKax, Co CKNaioB, NpPHCTaHed, M3 MIIOTOB,
sananei u npod. (§ 1 m. ,A%), obpasyeT Kpawy.

e HaxomuTcs MOXHMIAEMOE HMyLecTRo, 6e3pasnuyHo Ans
obuiero coctaBa xpaxu. [1o3TOMy MOMHO TFOBOPHTE O KpaXe HMy-
uecrtsa M3 MOrHNH (Cp. pa3nscH. nneHyma Bepxcyna PC®CP ot
1 cenr, 1924 r.—Ne 17).

C BHyTpeHHeH CTOPOHH Kpaxa, KaK W _Npyrie BHAR MoXHIE-
HUS MMYIECTBA, AOMKHA OHTL COBEpIeHa YMEILIEHHO, BHHOBHEIH
nom¥eH CO3HaBaTh: 1) YTO moxHulaeMag Bellb, eMy He NpHHAAe-
%UT, YTO OHA HAaXONMTCA B O6NMajaHWM [ApYyrore nuua ¥ 4TO, AeH-
CTBYS HE3aMEeTHO OT [PYrHX, OH MOXET OBNAjeThH €0, Y 2) pomxeH
wenaTh ®Toro. [Tpu sTOM, KOHEeHHQ, ¥, HERO NOMKHA 6HTE UeNb NpH-
cBoOeHHusl 3TOH Bewmwu, obpalleHns ee )8 CBOW cobcTBeHHocTh. He-
OCTOpPOXHAsA Kpama, KOHEH#HO, IOPHAKYECKH HEMHICIHMA.

CyuiecTBEHHEIM aneueﬂ'ro'ni' KpaxH, OTNHYalIIHM €e OoT ApYy-
rHX BHIOB MOXHIIEHHS MMYIMECTBa, SBNSETCH OCOOHH crioco6 ped-
CTBHSI BUHOBHOrO, MMeHHO) TaiHHM crnocob. DTOT cnocob Xapaxre-
pU3yeTcs TeM, 4TO MOXHUIEHHE MMYIIEeCTBA CoBepliaeTCs BHHOBHEIM
HE3aMeTHO AN APYrHX; NPH 3TOM MOXHO MMeTh BBHAY HNH CyO®-
eKTHBHYIO TOYKY 3pPEHHS M rOBOPHTH O TOM, YTO MMYLIECTBO MOXH-
laeTCs He3aMeTHo MAns HPYFMX, Mo NpejiCTaBleHAl caMoro Hei-
CTBYIOLLETO, HIH Xe OGLEKTUBHYIO ¥ TFOBOPHTE, YTO WMYUIECTBO NO-
XUIaeTcs He3aMeTHO s APYrHX B TOM CMEICNE, YTO OHH 3TOro
peilicTBMTENLHO He 3aMewyaoT. Pewawllee 3HayeHHe HMeeT cy6B-
‘eKTHBHAsl TOYKA 3pPEHHUs—TOXHLIEHHEe COBepliaeTcs TaHHO B TOM
cryyae, KOPAAa BWHOBHHI lpejnonaraer, 4To Apyrue HE 3amedaior
Toro, yto oH fgenaet!). C gpyrod CTODOHH TEMH JNHUAMH, B TalHe

1) O6BeXTUBHYK TOYKY 3pPEHMA BEIABHraeT I'poasuHckuit (Hasp. coY.
ctp. 377), NOCKONEKY OH MOHMMAET ,TaiHGy', KAk .6ea Begoma noTepnesumero“
W MOCKONLKY OH MPM3HAET Kpamei MOXMIEHue, MPOM3BEAEHHOE B OTCYTCTBHA
BNapensUa Beilld, a Takke NOXHileHue, NPOH3BEAEHHOE B MPHCYTCTBHHU Bla-
AenbUa, ecnu OH He 3aMedan uay He CO3HABAN, HTO MPOMCXOAHT NpecTYNHOE
NOXHIIEHHE BEllH, XOTA Obl OHO MPOHCXOAHIIO H B MPHCYTCTBHH NOCTOPOHHUX MHIL.
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OT KOTOPHIX MOXHINAETCS MMYIIECTBO, MOrFYT 6HTh, KaK cam moTep-
NMeBWHH, TaK U MocTopoHHue nuua. OTciona MONYyYAeTCH PsAA PasHO-
06pasHHX Cry4aes, B KOTOPHX MOKHO TOBOPHTL 0 TalHOM cnocobe
AedcTeus. Taw, TailHuM GyaeT npexne BEEro ToT cnocob peiicTBHSA,
KOFfia Bellb, MO NPeAnoNioXeHHI0 BHHOBHOTO, MOXMUIAGTCS B oTCyT-
CTBHHM TIOTEPNEBIIEro ¥ NDPYrMX JIKL; TOT GaKT, YTO Ha CaMoM fene
KTO HHGYAL NMPU BTOM NPUCYTCTBOBAN W BHAen TIPOHCXOAALIEE [0
XHIICHHE, HO BOP BTOrO HE 3HAN, HE NPEBPAlAET NAHHOrO NesTHUS
B rpabex. PasHuM o6pasoM, noxumenue 6ynetr TallHHM H TOrpa,
KOrAa oHO COBEpUIAeTCH B NPHCYTCTBMH MOTEPEBIEro Hiu NoCTopoH-
HHX JIHL, €CNH OHH, NMO NPEnoNOXEHHI BUHOBHOIO, HE 3aMeYaloT
€ro coeepuwieHus. [anee, TaiiHHii criocos nedcTBuA GyneT W Toraa,
KOrAa xpaxxa CoBEpWIAETCS B OTCYTCTBHMH MOTEPHEBLIEro, HO B npucyT-
CTBUMH IOCTOPOHHUX JIK1L, KOTOPHE NPEANONATAIOT, 4TO BAHOBHEH HMeeT
7PaBa B3ATL TY BeWs, KOTOPYIO OH MOXHIAeT (HAND., BUHOBHR CHUMAeT
HYX0€ nansTo C BewanKy Ha rnasax NpUCYTCTBYOWUX NpH 3TOM NHL
HE€ [ON03PeBA0LUIKX, 4TO TO NANbLTO, KOTOPOS OH CHHMaey, He MpuHaj-
nexut emy). HaxoHew, Taiinmii cnoco neiicTaus CNenyeT NPHU3HATE U
TOrA2, KOrja Bellb MOXHILAETCH Yy YeNoBeKa, 3aBefioMO NS BHUHOB-
HOT0 Haxoasuerocs B GeccosHaTeaBHOM COCTOSIHMM, HAH fpHU OT-
CYTCTBHH MOTEpPNeBLIEro, HO\B MPUCYTCTBHM APYTUX Nul, HAXOAs-
IUXC B TAKOM COCTOAHUH (HAmp., ¥ COALEro HNH B fIPHCYTCTBHH
CIAUWMX NOCTOPOHHHX JIMIY),

Ty me cy6nexfuBHylo TO4Ky 3peHHs B mNOHMMaHHH TalkHoro
crnocoba NefiCTBHSA HYWKHO HMeTh BBHAY B chny4asx, T. H. BHe3an-
HOrO MOXHIlEHHS:, HANP., COPBaHHA C FONOBH WNSAMNH, 6eICTpOro Mmo-
XUUEHHs BeluH C BHCTaBKH MarasuHa, ¢ BO3a, C JIOTKA M T. M.
Bresannoe noxuwense ssnserca wim OTKPHTHM MOXHUIIEHHEM, MO~
CKONIBKY OHO COBEpPLIAETCs 3aBEfOMO IIA BHHOBHOFO HA riasax y
Apyrux (Hanp., BHHOBHHI Ha rnasax y ToTepneBlIero CpHBAeT ¢
Hero manky U yberaer), wid xe Kpaxeii, MOCKONBKY OHO COBep-
HIAeTCA, NO MHEHHIO BHHOBHOIrO, HE3AMETHO Ms APYrHX (Hamp., ecnu
BUHOBHEIH MOAKPANHBAETCH HE3aMETHO K NOTEpPNeBLIEMy M, BHE3AMHO
COpBaB c Hero wanky, y6eraet). Henwaa npu atom He YKa3aTk,
4TO OTHECEeHHe OfHOTrO H TOro ME CNy4Yas MOXHUIEHHS B 3ABHCHMO-
CTHOTTEXCITy4a HHEX YCIIOBUH, NPH KOTOPHX OHO COBEPIIAETCS, K Kpaxe
UK K rpabexy, SBASeTCs NOBONLHO ncxyccrﬁeuuum, H NUWEB CyCT-
PAHEHHEM MOHATHSA OTKPHITOrO NOXUIIEHHS!, MOCTABIEHHOrO OTAENHHO
OT KPaXH, KAK TAHHOrO MOXHUUIEHHR, W C CIHAHHEM ero c Kpaxen
pelieHHe Bonpoca O BHE3aNnHOM MOXHIIEHHWH COBEIIeHHO YIIPOCTHTCS.
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TaiHui# crnoco6 HeHCTRUSA MPH Kpawe AomieH OHTH CpencTBOM
Mepexofa HMyWecTsa H3 obnanaHua mnoTepneeBuiero B obfnapgaHue
BHHOBHOro. [loaTomy, ecnu KTo HHGyNb, Ge3 BeloMa NOTEpMEBLIETO,
MPOHHK B €ro KBapTHPY, a 3aTeM 3aBeioMO Ha ero rnasax coBep-
waeT MOXHUIEHHe, OH BHHOBEH B rpabexe, a He Kpawe. C pgpyroi
CTOpPOHH, eC/H KTO HHOYIb, OTHPHTO MOXHTHB YyX0e HMYIIECTBO, 3a-
TeM [Ans yHoca ero npuberaeT K TakHOMY crocofy HNeHcTBHA, HANp.,
Kpany4KcCh, HE3AMETHO NS APYrux y6eraeT u3 4yXoi KBapTHPH C Mo-
XHUIEHHOH BellLio, OH OTBeYaeT, KOHe4Ho, 3a rpafex, a He 3a Kpaxy.

Kpaxa monxHa CUMTATHECA OKOHYEHHOHW € MOMEeHTa 3aBhajeHHs
BHHOBHHM NOXHIaeMoi Bemkio. MoMEHT 3TOT onpefenseTcs pasnuyHo
B 33aBHCHMOCTH OT XapaKTepa H CBOHCTB CaMOH MNOXHUIAeMOH BellH.
3asnageHHe GyneT HanHUO C MOMEHTAa, Hanp., B3ATHs] KOLWIENbKa H3
YYXHOro KapMaHa, yBo3a 4HyKOo#l Tenerd, yroHa 4yXoH Jomags H T.
n. HedTenbHoCcTh, HanpaBleHHas Ha 3aBnajeHMne, Ho He [pHBeAWAs
H HeMy, Hamp., 3alyCKaHHe PpyKH B YyXOH KapMaH M T. 0., €CTh
nokyuieHHe Ha Kpaxy. B Tex (kBandduudpOBaHHHX) Cnyyasax, rae
cocTaB KpaxH Tpebver ocoboro cmocoba nedcTBHS, NpPHMEHEHHEe
aToro crnocoba peiicTBHs Ge3 MOocnefoBaBLIEro 3aTeM NOXHLIEHHs
ofpasyeT coboio MoKylieHHe Ha/KPaXy, Halp., NPHMEHEHHEe KaKUX
nubo TeXHUYECKHX MPHEMOB, B YACTHOCTH B3/IoMa NSl COBEpLUEHHS
KpaxH, ofpasyeT NOKyWeHWe Ha Kpaxy; HO ONHO IHWb npHobpe-
TeHHe OpyOM#l ANs B3fOMA HNM MpHNaXHBaHHE HX C 3TOH LUENbI
OTHOCATCH K OONACTH APHrOTOBNEHHS; TaKHM e [IPHrOTOBNEHHEM
6ynet npeasapuTeNbHOE COrnMallieHHe Ha Kpaxy, naxe obpasoBaHHe
INA BTOro IWAaAKH, TaKk Kak obpasoBaHHe MPOCTOH, HEBOOPYKEeHHOH
AKX Ans opraHH3alHWH OOHOH MM JaXe psfa Kpax He ob6paayer
elle MpecTynHOro AesiHus, npeaycMoTpedHoro cr. 593 Yron. Kon.

§ 30. Bugu kpaxu nmo Yron Kop Yron Kom 1922r.
pasnuuan OBa OCHOBHHX BHAA HpawxH—Kpaxy npoctyil (ct. 180
n. ,a*) u KsanuduuuposaHuywo (n. ,6%), ofpamwias npd STOM BHU-
MaHHE Ha MecTo, OTKyNa MOXHUIAeTCs HMMYyIUeCTBO—Y YacTHOro
nuua c ofHo# crtopoHm (nm. ,a“* M ,6“) H M3 rocylapCTBEHHHX
MK O6LIECTBEHHHX YYpexneHnH ¥ XpaHunuw ¢ apyroi (mm. ,r*, ,n“,
.€“),—H BHIENsAs OTCloAa He:oTopue ocobue Buaw KpaxH (M. ,B%),
a Takie xmueHue mmyuiecrsa (cr. 180a), KoTopoe HeHOCTATOYHO
O0T4eTNHBEO GHNO OTMEeXeBaHO OT APYrMX NpecTynneHHd H obHHMano
cobol He TONMLKO KPaXy, HO H HEKOTOpPHE BHAH MolleHHHHecTea 1).

1) Cwm. Xumunenwo. MmyuiecteenHuie npectynnenus ctp. 89 u cn.
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CnoxHas, xoTa u CTpoHHadA, B obuiem, KiaccHQHKALUS OTHENb-
HEIX BUIOB KpaxH, ycraHosneHHas Yron. Kop. 1922 r, samensiercs .
8 Vron. Koa. 1926 r. eme 6onee CIOXCHOH, NPH 4HeM, BO BCAKOM
Cny4ae, ee MOCOM SBNSETCH YHUYTOXEHHE CYLECTBOBAHMS Ha-
PAny C KpaxeH XHUINEHUS HMYILIECTBA (cr. 180a).

Ecnu pasofpatscs B onpefenenuax Yron. Kom. 1926 r., no-
CBALEHHBIX OTHENLHHM BHAAM KPaXH, TO MOMHO YCTaHOBHUTB, 4TO,
cobcTBeHHO roeops, B Yron. Kon. Pa3THYATCA TPH OCHOBHHX BHOa
Kpa¥Xu no TOoMYy MecCTy, rge umu OTKyA2 oOHa COBBDF.LIE!QTCH, H Ha-
PRy C HUMH BHJeNeHH O0COGHE BHAH KpawH, XapaKTepH3yeMue
Apyramu npusHakamu. OCHOBHHE BUAH KpaXH, STO 1) xpaxa, cosep-
WeHHas B MoGOM MeCTe W JIOGOM NOMElleHHM (He B MecTax ny6-
JTHYHOrO MONb30BaHMS M HE M3 FOCYAAPCTBEHHHX M O6IMECTBEHHEX
XpaHunum), 2) Kpaxa, YYMHEHHAT B MecTax ny6MHYHOrO MoMNbL30-
BaHHA, W 3) Kpaxa, yYHHeHHas H3 rOCYyRapCcTBeHHHX B obllecTBeH-
HHIX XpaHunuw. Bo Bcex »Tux Buiax xpaku npu YCTaHOBNEHHH
PasMepa penpeccHu NpPHUHUMAIOTCS BO“BHHMAHUE el crenymoliue
06CTOSATeNBECTBA: CNOCO6 CoBepLIeHHS KpPaH, 0Co6EHHOCTH JHYHO-
CTA NpPecTyNHMKA W yCIOBHS COBEPIIEHHS NPeCTYNIeHusi, B COOTBET-
CTBUH C HeM B KaMNOM M3 3TMX BHIOH), MOXH® pa3nu4aTh Kpaxy
TIPpOCTyI0 ¥ KBanndUUMPOBaHHyk, xoTs Yron. Kom. 1926 r. stux
TEPMHHOB He ynoTpebnser. [IpumMenarensHo ¥ m.,a* u »0% ecT1. 180
Yron, Kop. 1922 r, TIpOCTOM KpaXed MOMHO CYMTATh Kpaxy, co-
BeplieHHyo 6e3 NDUMEHEeHHS KaKUX-NU60 TeXHUYECKHX CpelicTs, B
NepBu# pas u 6e3 croBopa C IpPyruMH nuuaMu (cT. 162 m., a2
Yron. Kop, 1926 r.).a KBANH(PHUAPOBAHHON —KDaKy, COBEPIIEHHY0
TIPH HANHYHOCTH OOHOTO M3 STHX mnpH3HaKoB (ct. 162 m. _g%).
Kpome Toro ans nepsoro u Tpernero ocHoBHIX BUIOB KDaXH yKa-
SHIBAIOTCA elle W NPyrHe MPH3HaKH, BIASOLIME HA U3MeHeHHe pen-
PECCHH H CO3janliie HOBHE HX NOABHMILI

§ 31. 1) [IpocTas kpama u ee B 4 0 Hl. [Tepsuisi ocHoB-
HOH BHMI Kpawu no Yron. Kom. 1926 r. COCTaBNseT Kpaua, CoBep-
WeHHass B nio6oM MecTe W M3 NIBOro NoMeuleHHs 3a HCHITIOYEHHEM
ocobo yrasauuux, OHa npencTasnser asa noaBsuaa.

a) Iepeuir nopBun—npocras KpaXa B YyKasaHHOM BHIIE
CMHICne, T. €, y4uHeHHas 6e3 NpUMEHEHHS TeXHWHeCKHX CPEACTs,
B NEpBHHA pas u 6e3 Croeopa C APYrMMH MUUAMH (cT. 162 n. ,a%),
Camo coboii pasymeercss, 4To BCe 3TH TPH YCNOBHSA HOMKHH GHTE
B HAllHYHOCTH COBMECTHO, KaK 3TO B 0COGEHHOCTH ABCTBYET M3 M. ,6*
cT. 162, rpe Peib MIET O COBEpLIeHHH KpAWH C NpPHMEHEeHHEeW
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TeXHUYECKHX CPeNCTE MIIH HEeOoNHOKPATHO HIIH NO MpefBapHTeslb-
Homy crosopy. [1. ,a“ ct. 162 He yKasHBaeT, KOMy [O/MKHO MpH-
HaNNeXaTh NOXHL{@eMOe HMMYILECTBO; MOXHO 6o 6 NoRaraTtk,
YTO KpaXa rocyAapCTBEHHOIrO HNH O6LIECTBEHHOro HMMyIECTBA HE
U3 rOCyNapCTBEeHHHIX WM OGLIeCTBEHHHX CKIANO0B HIIM XpPaHWIHLL,
KaKoBoW Chyuya# NMpeNyeMoTpeH m.o. ,r* U A% CT. 162, a B nio-
6oM npyrom MecTe (Hamp.Ha 4acTHOH KBapTHpe, Ha yndue ¥ T. n)
[OMKHA MOABOAMTHCH moa M. ,a% cr. 162. Opuaxo nneHym Bepx-
cyna PCOCP, cran Ha MHylo TOMKY 3peHus U, NpHAasas peluaio-
uee 3HayeHHe CyOBEKTHBHOMY MOMEHTY—3HaHHIO JiKLa, CoBepluaio-
ulero Kpawmy, o MPHHAANeXHOCTH MOXHIAEeMOro MMYyUecTBa, B CBOEM
moct. oT 21 ¢esp. 1927 r. (npor. Ne 4) pasBACHHI, HTO Kpaxa
FOCyNapCTBEHHOro HAW O06WeCcCTBEHHOro HMYLECTsa, XpaHsuerocs
B YaCTHHX KBapTMpaxX HNH Yy YacTHHX JIHL, KOraa IIHLO, COBEP-
w¥BLIee Kpaxy, 3aBejOMO 3HaJIO, YTO 3TO HMYLWECTEO npHHaIe-
WUT roCyJapcTBeHHOH HnM o6uWecTBeHHOH OpraHu3auuH, MOJDKHA
paccMaTpHBaThCA, KaK Kpawa rocyqapcTBeHHOre HMyllecTBa, W Mo-
CKOMNBKY colManbHas OMAaCHOCTH STOFO MNpPECTYIUIeHHs BHlIE COLH-~
anLHoW OMACHOCTH MPOCTOM KpayiM, MogobHHE KpaxH, a pasHo 1py-
rHE CNMy4Yau KpaXku rocyAapcTBEHHOro, HMyulecTBa, HE MOAXOAAME
noj NpMsHaK# m.o. ,r“ 4 4% CT. 162, nomiHb KkBanuGuUIHPOBATLCA
110 CTernenu cBoeil couuansHol ONaCHOCTH Mo I, ,B* TOR Xe CTAThH 1).

Mepa coumanksHo# 3alUTE 3@ NPOCTYIO KPaxy—IiuiieHHe CBo-
6omm WM MPHHYAMTENbHHE PaboTH Ha Cpok o 3 Mec.

DTOT NOABHMA NMPOCTOW KPaXH B CBOK OYEpPeib MOMET BIe4b
3a co6oif MOHMXEHHYIO WJIH TNOBHLUIEHHYIO penpeccHio B 3aBHCHMO-
CTH OT MNPHUBXOXAEHWsS HOBHX NpH3Haxos. [TodToMy MOMHO roBO-
pUTB O JIETKOH H THAXKKOH KpaMe.

} aa) Jlerkas xpaxa XapakTepusyeTc: 0coBEIM MOTHBOM H LENBI0
BHHOBHOrO ?); ®TO—COBEpLIEHHE KPayu BCNEACTBHE HYXIH H 6ea-
paboTHUH B LeNaX yAOBNETBOPEHHA MHHHMANBHEIX notpebHoCTEMH
CBOMX MM CBOEH CEMbH. s

[ns paHHOro BHAA KPamu Heo6XOAMMA HANMHYHOCTL ABYX yCno-
BUi: C OJIHON CTOPOHH OMpEAeNneHHOro MOTHBa—HYMAB H 6espa~
60THLB, C APYroi—ONpeneneHHoN wuenH—yAOBNEeTBOPEHHS MHUHH-
MansHeX noTpe6HocTed. Hywna, o KOTOpPO# TFOBOPAT M. Zenana
cr. 162, He HOMKHA OAHAKO NEPEXONHTL B KPaHHIO0 HeoBX0AHMOCTE

1) Tor xe B3rnaA nposonut Bonkos (H. c. crp. 137).
2) Vron. Kom. 1922 r. WA 3TO BHMMAHWA He obpawan. Ha Toit we
Touke apenns crout Yrom. Kon. YCCP pen. 1927 r.
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(ct. 13 4. 2 VYron. Kon.), T.e. B Takoe COCTOsIHME, KOrja Ha JIHUO
ONaCHOCTb, HEOTBpPaTHMasd MpPH AaHHHX O06CTOATENbLCTBAaX APYrHMH
cpenctBaMu (Hanp., ecnd Kpajgetr xneb uYenoBex, AeHCTBHUTENLHO
YMHpaIOUIHH C ronony),—B BTOM Cly4yae BCAKas OTBETCTBEHHOCTh OT-
napaer. YTo xacaerca uUend YNOBINETBOPEHHH MHHHMANIBHHX MO-
TpeGHOCTEe# CBOMX WNM CBoeH CeMbH, TO M3 ee TpeGoBaHHA
BHTEKAeT, 4TO NMpegMeTOM KpaXH 3TOro pofa Moxer OHTL Bce TO,
4TO MOXET YAOBNETBOPATL CAMEE OFPAHHYEHHHE MOTPeGHOCTH Ue-
JIOBEKA: Cioja OTHOCHTCS Mpexae BCero ChLecTHHE NpHNacH B He-
3HAYMTENBHOM HONMYECTBE, 3ATEM M HHHE npeaMeTH (Hanp. miaThe,
o6yBb, TOMJIMBO H T. IL.).

O6cTosTenbCTR4, YMEHLIIAOUWE OTBETCTBEHHOCTL MPH NErKo#
Kpaxe, MMEelT 3HayeHHe TONLKO TOrka, HOrAa Ha JIMIOo npocras
Kpaxa B CMHCNe M. ,a“ cT. 162, xak ®To npsMo BHTEHaeT H3
crmoB 4. 2 n. ,a“: ,COBEpIIEHHOE MpPH TEX Xe YCIUBHAX, HO BClen-
CTBHE HYXAH.. H T. A.“ Takum obpasoM TaHHOe MOXHLIEHHE HMY-
LecTBa, CoBeplieHHoe 6e3paboTHHM N, yROBJIETBOPEHHA CBOHX
MHHUMaNbHHX norpe6HocTed Ha BOK3ane und BO BpeMs HaBOAHE-
HHH HNM H3 rocylapCTBEHHOrO CH/I2la, He ecThb JerKas Kpawa, H
BHHOBHHIN NOMNEXHT OTBETCTBEHHOCTH MO APYrHM NyHKTam cT. 162.

Mepa couuanbHOW 3aWHTH, 32 JIEFKYI0 KPauy—TNpPHHYIUTENb-
HHe pafoTH Ha cpok go.3 mee.

66) * TaKUM BHA MPOCTOM KPaMHu HMEEeT MecTO NpH HalHYHOCTH
HEKOTOPHX 0Cco6eHHOCTEH, OTHOCAWMXCA WNH K Cy6BLeKTy [pecTyn-
JieHUs HNH K ero 06bexTy.

BSr1o: aaa) kpa¥a, Y4MHEHHass MOBTOpHo (cr. 162 n. ,6%),
T. €. BTOPHYHO, TaK KaK HEOJAHOKPATHOE YYHHEHHE KPaAMH
npeepaiiaeT ee B KeanuduuuposanHyio (ct. 162 n. ,B*).
[lpu stom GeapasnuyHo, OymeT /M CoBeplieHa HOBas Kpaxa
rocne OCYXMAeHWs 3a nepsylo (pPeUHOMB B TECHOM CMEICIIE) HIH
BHHOBHHIA CyAHW1CH OAHOBPEMEHHO 3a ofie KpaX(H, COBEpUIEHHHE HM
B pasHoe Bpemd. Hyxuo npu »ToM 3amMeTuTh, 4TO, XOTA CT. 162
n. ,6“ roBOpUT O Kpaxe, COBeplIEHHOHW MOBTOpPHO, [peanonaras,
yTo o6a NpecTYyMEHHH TOMAECTBEHHH, HO, Ka3anoChb Gkl Crnpasef-
NHUBLEIM paCNpoOCTPaHSTH NEHCTBHE 3TOH CTATBH H Ha TOT cny4aH,
KOrfla MepBoe MpecTynneHHe 6uI0 WHBEIM BHAOM NPECTYMHOro MNpH-
ofpeTeHHs HMYLIECTBa, Hamp. rpabemoM, TaK KaK Kpaxa C TOYKH
apenus Yron. Koj. HaumeHee TAXKHH BHI NPOTHBOSAKOHHOrO MpH-
ofpeTeHMs HMYLIECTBa, U TO O0BCTOATENLCTBO, YTO B OAHOM Cly4ae
BHHOBHHIH COBEpIUHN Kpamy, B Opyrom rpa6ex, B ¢dopmMe nH OT-
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KPHITOr0 HIH e HACHIILCTBEHHOro MOXMIIEHHs, He YCTpaHAeT Npel-
CTABNEHHUA O HEM,KaK 0 npodeccHoHanbLHOM MPECTYNHHKE, crneuwa-
NM3MpOBaBLIEMCS B 06NacTy MOXHMIIEHHs MMyumecTsal).

666) Kpaxa umylecTsa, 3aBelOMO ABNAUIETOCS HEoGXonMMEIM
Ansl CcyllecTBoBaHMs motepneBwero (cT. 162 n, ,6*). B Yron. Kom
1922 r. STOT BMJl Kpaxu TNPUPaBHUBANCsS NPYTMM BHAAM KBanupu-
JMPOBaHHON KpaMH (c npuMeHeHHeM Opynuii, HHCTPYMEHTOB H T. n.), ¥
fpHYeM peyb lia O Kpaye ,HeoGXOAMMOro CpeAcTBa cyllecTBOBa-
uua“. Yron, Kong. 1926 r. roBopuT © Kpaxe HMyllecTBa, SBS0-
lierocs HeoBXONMMHM JUIsi CYLIECTBOBaHMS MNOTepreBluero, mpuaa-
Bas ®THM NaHHOMY BUAY Kpaxu Gonee LIMDOKHH o0beM, W paccMa-
TpuBaeT ee, KaK Gonee JErkud BHA MO CPaBHEHHI C JIPYruMH
BHIaMH KBanuHLHPOBAHHOH KPaXH

[MpenmMeroM 3TOro BHMAA KPaXH MOXET OHThL C OAHOM CTOPOHH
TakoH MpeaMeT, NpH MNOMOIM KOTOPOro noreprneswyid fo6HBaeT
ce6e cpencTea CywlecTBOBaHMsI (Hanp., HHCTPYMEHT Y paGoyero
6e3 KOTOpPOro OH He MOXeT pafoTaTh,—liBeHHad MallHHA y LIBeH,

) TOMOp y NNOTHHKA, NHluymas MauxHa y IJHUa, 3aHHMauerocs
MEepenucKod Ha MawmuHe, M T. IL); C APYrOH CTOPOHE M TaKO#
MpenMeT, KOTOpHH #BNAETCA CPEACTBOM., NMPOMUTAaHHHA MOTEPNeBlIero
MK NpeliMeToM NepBoi HeoOXOAWMOCTH, Hanp. npoBa, ofyeb M T.M.
Ciopa e B OTAENbHHEX CHy4YdsX (MOXHO OTHECTH H [eHBlH,
MOCKONBKY pedb MIeT o TaKod CyMMe JeHer, Kotopas Heobxonnma
INs  CyLlecTBOBaHWA wrOTepneBwiero (Hanmp. 3apa6oTHoil mnnaTH
y pabouero unu CHYXaLEro).

[Ipn 3TOM BO BCAKOM Clly4ae HenpeMeHHO TpebyeTcs, 4To6 kI
BHHOBHHIH 3Ham, 4TO MOXMUIAEMHH HM [peiMeT NEeHCTBHTENBHO
ABNSETCA HeoOXONHMHM s CyLeCTBOBaHWA IOTEpPNeBlIero; Kpaxa
nHAe y paBouero, JHUBYIIEro MUIKOA APOB, HO MMEUIEr0 HECKONbKO
num, o/kHa GEITL MOABOAMMA MfoA Nn. ,a“, a He LO% T 162,

Mepa counanbHO# 3alMTH Al 06OMX STUX BMIOB KPamu ORM-
HaKoBas—TNHuIeHHne cBoBOAK Ha CpoKk fo 6 mec.

6) Bropod noaBKA AaHHOTO BHAA KPaKH—T. H. KBanubuuxpo-
BaHHAs Kpaya no TepMmuHonoruu Yrom. Kon. 1922 r,, T. e. kpaxa, co-
BEplIeHHAs C NPUMEHEHHEM KaKHX-NTH60 TEXHAYECKUX CPEACTB HITH He-
ONHOKPATHO WK MO MPeBAPUTENEHOMY CrOBOPY C APYFMMM nHuamu %).

1) Unaue Bpo6nescku#t u Yrenckuii (Kommenrapu# cTp. 352).

2) Ha 7o0it e Todwe 3pedua crout Yrom Kon. YCCP pen. 1927 r. (cT.
170 m. .8%).

3) O4eHs WHPOKO NOHHMAET KBANHAMUMPOBAHHYIG KPAMY Aszep6. Yron.
Kon., oTHoCA K HEA HpaXy, COBEDIIEHHYWO C HAPYUIEHHEM ROBEPHS, HNM HOYEIO
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OcHosaHHeM KBanupHKAUHH KpaH JaHHOTO BHAA SIBASIOTCH
TakuM ofpa3zoM HnH oCo6EHHOCTH: aa) Cy6meKTa nNpPecTynneHHs,
H 66) cnocoba NeACTBHA WK BB) HANKYHOCTL COYYACTHs.

aa) B nepeoM oOTHoweHHH KBaNHQHUUKPOBAHHOH KpaWed siB-
NAeTCA Kpaya, YYHHEHHas JIALOM COBepIIHBIIHM Kpaxy HeoaHo-
KkpaTHo (Yron. Kop. 1922 r. Gomee TOYHO FOBOPHN O NHUAX, 3aHH-
MaloMXCcs KpamaMmiu, Kak npodeccueii); ecnu Kpawa CoOBepuieHa
NOBTOPHO, @ He OAHOKPAaTHO, TO, KaK YyKaskBajoch BHIUE, OTBET-
CTBEHHOCTEL onpefensiercs mo mn. ,6% cr. 162. Tlpuw sToM 6Gespas-
nu4Ho, 6yNeT NH BHHOBHHW PELH[HBACTaM B TOM CMHCIE, YTO OH
6uINT yKe He pa3 oCyX/[eH 3a TaKoe e MpecTynieHHe, WK Xe d3TO—
YeNOBeK, CyOsWMics BOEpBHE, HO COBEPUIMBIUWH DSl KpaX, CBHIE-
TeNLCTBYIOLIWX O ero NpecTynHoH npodeccHH; HYMHO NpH dTOM 3a-
MEeTHTh, 4To Yron, Kon. mMeeT BBHAY TONbLKO NMLU, COBEPIIHBLIHX
HEONHOKPATHO Kpaxy, HO HET CCHOBAHMH HE MNaBaTb pacnpocTpa-
HHTENbLHOrO TONKOBaHUA [aHHOMY MNOCTAHOBAGHHIO H MOABOAHTE MOA
STOT BHJ KPaXH, KPAXYy, YYHHEHHYIO (NHLOM, 3aHHMAOUIHMCH, KaK
npodeccueii He TONLKO KpawaMH, HO H rpabexamu.

66) Mo cnocofy meficTBus  Kpama KBanuduuHpyeTcs Toraa,
KOrja OHa COBeplIaeTcs C I[PHMEHEHHEM TeXHHYEeCKHX CpelncTB
(Yron. Kon. 1922 r. Gonee nogpo6HO yKasHBal "Ha NpHMEHEHHe
OpyAH# WAM HHCTPYMEHTOB WIK,APYTHX TEXHHYECKMX npucrnocobne-
HHH # npuemoB). Ciofia cneayeT OTHOCHTL Bce Te ocobule CpeAcTsa,
KOTOpHE YyNoTPebnAloTcsT WMEHHO IS COBEepUIeHHsl KpaxH, rpexne
BCEro B3NOM, T. €. HapylleHHe LeNoCTH 3afopoB HIH HHHX Mpe-
rpan, NpensTCTBYOLIMX JOCTyny B TO MOMedieHHe, B KOTOPOM Ha-
XONWTCS MOXHIIAEMOe HMYLIECTBO; IOCKONbKY BHHOBHE ynoTpebnser
IpH 3TOM COOTBETCTBYIIHE TeXHHYECKHE CPEACTBA HIH HHCTPYyMEH-
TH, CrHeuHanbHO MPHCNOCObNeHHse WIS B3oMal) MM TPEnMer,
EMeoliAl KaKoe-HHOYAL chnelHanbHoe HasHayeHHe B H3BECTHOM

¢ NpUMEHeHHEM OpyANii, WHCTPYMEHTOB HIM APYrHX TEXHHUECHHUX npHCcnocos-
NeHnii, UK ¢ yCTPAHEHMEM TNperpag WiKX S8anopos, MPEnATCTBYOMHX AOCTYNY
BO NBOP 3AAHWA WIM MHOE MOMEIleHWE MNM XpaHHIHINE, WK ECiH BRHOBHLIA
3anaccd Opy¥HEeM HNH OPYyAHEM Ha cnyyad HamajeHHs HIH 3alNTH, MK eCiH
MOXHILIEHHOE 3aBEoMO COCTABNANO HEO6XOAHMOE /A PONHTAHUA MOTEPNEBLIEro,
UNM KOTAA Kpawa MMYLIecTBA COBEPIIEHA W3 paspuiTof Hiu noBpeXaeHHOR ¢
970 UENBI0 MOFMALL, WAM KOTAAa Kpawa COBepuIeHa 10 NPEeABApUTENBHOMY co-
FRALEHHIO ¢ APYFHMH JIMLAMH, KIH KOTAA NPOCTas Kpaa COBEpIIEHA peLHan-
suctom (cT. 180 n. .6°); Gonee THMKHM BUAOM ABNAETCA gpanuduUMpOBAHHAS
Kpaa, COBeplIeHHAA PeUMWBHCTOM, A TAKKEe Kpawa B BHAE npoMeiCna WX
COBeplIeHHAs COCTABNEHHON C LEeNbio pana noxuienuA wanikoii (cr.180 n, . 3%
1) Bpo6nesckuii u Yresckui (Kommentapuid cTp. 353) He cuMTalT BO3-
MOXKHEIM OTHOCHTH ClONA TAKME NPUMHTHBHEIE Opyand, KaK HAnp. A0NOTO.
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peMecne unu TMPOM3BOACTBE (HAnp., AONOTO,ToNop M T. m.) !), nanee,
ciona j¢e MONOHAYT TaKHe NpPHeMHEl COBEPLIEHUS KPa)XH, KaK Bre3a-
HHWE B OKHO MPH MOMOLH TNpPHHECEHHON IIECTHULUE, MNepenesaHue
yepea 3a6op, MPOHHKHOBEHHE B KBAPTHPY NMOA BHMHIUITEHHHEM Mpef-
norom (Hamp., MoK BHUOM NHUL, NMPUGHBIIAX ANA NPOBEPKH CYETYMKA
SNEKTPUYECKOrO OCBElEHHS, M T. M.), U BCAKHE BOOGLIE NPHEME,
OoTHocsiluuecs K npodeccun Bopa, B YACTHOCTH e CIONa MOXHO OT-
HECTH pa3pHTHe MOrWNH (B TaKoM CMHCIE pasbscHenue [IneHyma
Bepxcyna PCOCP or 1 ceur. 1924 r. npor. Ne 17).

BB) HaxoHell, nocnemHWM ocHOBaHWEM KBanuUKALUN KpPaWKH
SIBNIIETCH COBEepLIEHHE KPaXH HECKONBKMMHM JIMLAMH, XOTH 66 IBYMS,
N0 MpefBapuTenkHOMY CroBOpY, T.-€. COTNAlleHHIo; NpH 3ToM Gea-
pasnu4Ho, 6yNeT Nu B JAHHOM CNyyae o6pasoBaHa WaiKa, 3aHMMaio-
mascs Boo6le COBEpPIIEHMEM Kpa, HIIH e BHHOBHHE COrNAaCHIHCh
Ha y4HHEHHE TONLKO NaHHOK MMEHHO Kpaiu; BO BCAKOM cly4ae
HEOOXONMMO, 4TOOH MeWNy HUMH OHUIO MpensapHTeNbHOE COorjiaie-
HHE, T.-€. yroBop Ha kpaxy. [ToaTomy,’ eCiik. BUHOBHHE COBMECTHO
COBEpUWIAIOT Kpaxy, 6e3 npelBapHTeNbHOro COornauleHus, T.-e. eCclu
OAWH BOpyeT, a [APYroi, BUAA 3TO, K HEMy TMpHCOeAMHAETCH 6e3
BCSKOrO MpenBapUTENLHOro yroBopa W, [IOMOraeT eMy YHEecTH MOXH-
eHHYI0 Beulb, TO 3lechk HeT MecTa HNs NpHMeHeHus cr. 162 n.
26%. B1o 6yner mpocTas Kpama, yiWHEHHAT HECKONBKHMM NHLAMH,

* Mepa coumanbHoX 3aWMTH 33 KBANHDULUPOBAHHYIO Kpamy—
nuweHue csBoboix Ha cpok mo 1 roxa.

§ 32. 2) Kpaxa B MmecTax o6IEeCTBEHHOr0 MOMb-
30BaHH s, BTopoit \OCHOBHOA BHA HPaXKU-—Kpaxa, COBEpISHHAS
B MeCcTax OoGWeCcTBeHHOro MNONL30BaHMA: HA BOK3aNax, NPHCTaHSIX,
napoxonax, B BaroHax M FOCTHHHHIAX. BTOT BHA KpawH B Yrom.
Kon. 1922 r, oco6o He npemycmarpusancs. 3gect uUMeeT 3HAYSHHE
TO O6CTOSAITENBCTBO, 4YTO Kpawa COBEPWASTCH B MECTax GOJNLLIOro
CHOMIIeHWs Jlofed, rAe BCNENCTBHE 3TOr0 HMYMIECTBO He MOMNbL-
8YETCA TOH OXpaHOH, KaKoi 0oHO O6HYHO monbayercs ?). Tak kax
MecTa OGUIECTBEHHOr0 NMONL30BAHKS, M3 KOTOPHX COBEpIUAETCs 3TOT

1) Mo muennwo Hemuporckoro (Hass. cou., crp. 347), ciopa He nogodpyr
€/1y4aH, KOoraa npuUMeHeHHWe KaKoro HHOGYAbL NpHeMa BRITEKAET W3 CAMOI NpH-
POAL! NOXHINAEMOr0 MMYyWIEETBAd, HANp., ANA KHAKOrO TeNa HyMeH cocya, ans
CHIMY4ero —MeloK WNK HAWUK, 4nA ra30o6pa3sHoro—Tpy6ka, AN 3NeKTpHye-
CTBA—MIPOBOL.

?) O6®sacHuT. sanm. k npoexty Yron. Kogx. HKIO 1925 r, (cTp. 10) yxa-
3BIBAET, 49TO ,MOXHWEHHE B TAaKMX MeCcTax ABNAETcH 0Co60 OMACHHM H cho-
€0GHO BHOCHTBL PAacCTPOIiCTEO B paoTy TpaHcnapra®.
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BHI KPaXH, TOYHO mepeyucneHsl B cT. 162 n. ,B“, To 6mno 6H
HeMpaBUAEHHM IOABOSHTE CIOfA JPyrHe MecTa GONLLIOTO CKOMIEHHS
niofiei, Hamp. TeaTpHl, My3eH, candl U T.1. !). C Apyro# cTOpoHH, TaK
KaK N0, ,B* FOBOPHT O BaroHax Boobuwe, 6Gnuxe He onpegensas HX,
TO TNON HHMH MOXHO pasyMeThb BCSIKHE BaroHH, MOCPENCTBOM KOTO-
PBIX COBepLIAETCs MABHXEHWe Mo penbCcoBHM nyTam (GeapaanuuHo,
MENe3HOJOPOXHEE HWNM TpaMBaWHue). Y Koro yxpageHo HmMylle-
CTBO—Y Maccaxupa, y NULa, XHBUIEFrO0 B TFOCTHHHHULE, MIH Xe y
4enoBeKa, Cnyd4adHO HaxoQUBUIErocss Ha BOK3ane, WM Cny4adHo
NpUILEAMEro B roc-mnuuiay, 3Ha4YeHHS HE HMeerT,

B sToM BHAe Kpawu pa3NUYAKTCS TE XKe [Ba MONBHAA, COOT™
BETCTBYOUIME MOHATHAM [MPOCTOH M KBanUPHUUHPOBAHHOH KpaxH,
KaK ¥ B MEepBOM OCHOBHOM BHAe KpaxH. [lepBHIi MonBHUA—Kpaxa
6e3 npuMeHEeHHs] TEeXHUYECKHX CPeicTB H T. HN.— CONOCTABJIEH C KBa-
nudHUMPOBAHHOH KpaxeH MepBOoro BHAA 4 NpPHPaBHEH € B OTHo-
IIEHUH penpeccHH—INHIueHHe cBoGoAn Ha cpok no 1 roma (cr. 162
o. ,B*), a BTOPOH—Kpaxa C NPHMEeHEHHEMw TeXHHYECKHX CpencTs
B T. 0.—C KBanupHUHPOBAHHON KPaweHd M3 rocyNlapCTBEHHHX W
ofulecTBEHHHX xpaHunum (cT. 162 m.,,r*) u obnoXeH nHlEHHEM
cBofonH [0 2 neT MNH NPHHYNHTEABHHMH paGoramu mo 1 ropa.

§ 33. 3) Kpawma H3 rocynapcTBeHHHX M obuje-
CTBEHHH X XpaHun uitl. TpeTHH OCHOBHON BHA KpaXu—Kpaxa
M3 rOCYNApPCTBEHHHIX H O6lecTBEHHEIX CHNANo0B, BAaroHOB, CYAOB M
uHEX xpaHunaw (cf. 162 mo,r<).

B nauHom cnyuyae oCHOBaHHEeM YCHJIEHHSI OTBETCTBEHHOCTH
CNY)XXUT OTHACTH MeCTo, Ffle COBeplIAEeTCHA KpaXa, OTHACTH MpeiaMer
NOXHINEeHH A, i

TaxkuM MecTOM SIBASIOTCS CKMajkl, BaroHel, CyNa ¥ HHHE Xpa-
HHNIHLIA, NPHHAANEXalllde TocyAapCTBeHHHM H o6UIeCTBeHHHM opra-
Husauusam ?).

Cknan, 3T0-—TaKoe NoMeleHHE HIIH OrOpPOXKEHHOE MECTO, B KOTO-
poM crnoxeHo umyilecTBo. K cknanam pomuHH GHTE NpHpPaBHEHH
Gonelive 3amackH W3BECTHHX [pPefMeToB, XOTsd G OHH He 6w
0coB0 OropoeHH, Hamp., 3anachl CHEeroBHIX U{HTOB, PACMONOXEeHHEIX
BHONb weneaHogopoxHoro nyTtu (cp. Llupx. HKIO 29 derp.
1924 r. Ne 34).

1) Uuaue: Mepuer (Yron. Kog. Hayuauo-npawr. womm. 1927 r. crp. 249),
CMOTPHAIIHA HA BTOT NepedeHb, KAK HA NPHUMEepHRIA.

2) Yron. Kon. YCCP pen. 1927 r. ynoMHHaeT CBEpX TOTO O YACTHHEIX CHAa-
Aax ofwero nonk3osauus (cr. 170 n. ,r*).
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BaroHs ROMKHE MOHMMATLCA TAK Xe, KaK W B m. #B“ CT. 162-
HTo xe KacaeTcsa cynoB, TO 3TO mOHATHE Gonee IIHPOKOe, YeM
MOHATHE napoxona, 0 KOTOPOM rOBOPHTCH B M. ,B* c¢T. 162 Cyna,
3TO—BCSKHE BOOGIIE COOPYKEHHUS, TOCPEACTEOM HOTOPHIX COBEpLIAeTCH
ABUY(EHHE [0 BONHLIM NYTsM (6espa3nuyHO, MOPCKHM HAM pedHHIM,
4 TaKKe MpH MOMOLIH MEXaHWYEeCKHX MABHraTeNnei HNH HHHM CHo-
COGOM); MO HHMH HYXHO TMOHHMATE HE TONBKO TIapPOXONkl, HO
6apxu, a TaiKe NAOTH (COFMACHO pasbLACHEHHK nneHyma Bepx-
cypra PCOCP or 12 okt. 1925 r.—mpor. Ne 17—xumenne npos
BO BpeMs1 CnziaBa TOXe MOXET OHTh MONBONHMO MOX M. ,F* CT, 180,
HelHe CT. 162 Vron. Kop.). Bo BcAkOM cnyyae MMM He oxBaTh-
BAKTCA JIONKH.

Hakownen, Yron. Kon. ynomunaer ewe 06 uumix .TOCYRapCcTBEH~
HHEX M ofuwecTBeHHHX XpaHunmumax*. Ciona CIeiyeT OTHOCHThL Kak
TOMEWEHHS, 3AHATHIE FOCYNAPCTBEHHEIMU X O6{ECTBEHHEIMH yYpexae-
Husimi (Yron. Kop. 1922 r. cneunansHo ymomunan o Kpaxe u3
TOCYNAPCTBEHHEIX WK OGIIECTBEHHEX yYPeXACHHIi), T.-€. Te CTpoEeHHu,
B KOTODHX OHH GYyHKUMOHHPYIOT HAM NpebHBAIOT, XOTS 6L H Bpe-
MEHHO, TaK ¥ TaKHe MOMELIEeHHs]; KaK Mys3eH, GuUBNIHOTEKH M T. M.

[lon m. ,r“ cr. 162 cnenyer; "HaKoHeu, NONBOAHTH H Kpaxy
UCPKOBHOrO WMylecTsa, cOBepWaeMylo W3 LEPKBH, TaK Kak Lep-
KOBHOE HMYyWEeCTBO eCTh HMYLIECTSO, MpUHANexallee FoCyAapCcTRy,
@ UEPKOBL—TO MJIMELIEHHE, I/ie 3TOHMYLIECTEO XpaHHTCs. Heckonbko
HHA9€ NONXONHT K/ PEIIeHHIO) NaHHOrO BOMpoca nneHyMm Bepxcyna
PC®CP B noct. \or 12 nex. 1924 r. (npot. Ne 23), yxasmpas,
HTO Kpama UepKoBHOIO HMYMIECTBA, HE COAHHOFO B NOJL30BAHHE
BEpYIOLUMX (Hanp. XpaHslerocs B HCTOPHYECKMX XpaMax H T. m.),
kBanupuunpyercs mo n.m. 4%, .e“ u ,x“ cr. 180 (HEIHe m.no.
»F“ W 0% cT. 162), Kpaka e LEPKOBHOro MMYyllecTBa, nepenaH-
HOrO Ha OCHOBaHHHM nexpeTa o6 OTJENEHHH LEPKBH OT rOCyAapcTBa
B TIONL30BAHHE BEpYIOUMX, 2 PABHO MPOYEro LEPKOBHOTO HMYIlie-
CTBa KBanubHuWpyercs m.n. ,a“ u 6% cr. 180 (HeiHe M. ,a®,
»0° M ,B* cT. 162),

Bo Bcakom cnyyae pacwmMpaTe moHsTHe Xpanunuma 3a yxa-
SaHHHE B 1. ,r“ crt. 162 npenenn He npencTasnseTcs BO3MOMHEIM,
C 2Tolt TOYKH 3pEHHST MOXHO COFJIACHTBLCS C NPaBHILHOCTLIO ONpel.
YKK Bepxcysa PCOCP no a. Ne 27950 (c6opH. onpen. 3a 1925 r.
B. II cTp. 124), npusHaswero, 4ro Kpama mowanei HCripaBgomMa ¢
nacTbuiia He MoXeT GHThL KBanHHUHPOBAHA, KaK Kpaxa M3 rocy-
NapCTBEHHHX Yy4pexaeHHI.

/
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Byner nu noxuweHo u3 o3HaueHHHIX CKAANOB MK XpaHHJIH I
HaXONdWeecs TaM MMYWECTBO, NPHHAUIEKAllee FOCYNAPCTBEHHOMY
HiM O6WECTBEHHOMY YYPEeXIEeHHIO, HAH Xe HYacTHOMY IHLY, 3Haye-
HUA He HMeeT. [loaToMy Kpama 4YacTHOM MOCEUIKH M3 MOYTOBOFO
BaroHa MOAXOAHT MOX 3TOT BHA Kpaxu. Bo BCsiKOM cnyyae Heof-
XOAHMO, 4TOOHI MOXHIIAEMOE WMYMIECTBO HAaXONMIIOCH B O6NANaHUK
AaHHOro yuypexpaeHns. Ha aToM ocCHOBaWuH CoBepuleHHOE KeM
HHOY[b MOXHIEHHE HMYIECTBA Y YacTHOrO NHUA B roCyAapcTBeH-
HOM y4peMneHHH (Hanp., KapMaHHas Kpawa, COBepleHHas y moce-.
TaTens 6aHka) G6ymeT MPOCTOH Kpawe#d, a He Kpameil, NMpeaycMoT-
peHHod B m. ,r* cT. 162. B 4acTHOCTH e Halo HMeTb B BHAY,
4TO TaK KaK Kpawa B BaroHax H Ha NapoxofiaX, KaKk BHIE 60
YyOOMSHYTO, MPEACTAB/IAET PAa3HOBHOHOCTL KpaMH B MecTax obue-
CTBEHHOTO NOoNb30BaHHA, TO B JaHHOM Cliy4ae NpearnosjiaraeTcs MoxXu-
lueHHe TPaHCNOPTHPYEMOro HMYIUECTBA B BaroHe MAH B CyadHe,
TOrAa KaK B NpeabayuieM MOXHUIEHHE MHMYILIECTBA Y HAXOOALIHXCS
B BaroHax, Ha BOK3anax, NPUCTAHAX M AHAPOXONAX MACCAKHPOB H
BooBue y ny6nuxu.

B kpaxe 8Toro Buia HyXHO Pas/XWyaTh OTHENLHHE ee BHIE
B 3aBHCHMOCTH, Mpexne Bcero, 0T ee CYOLeKTa B CBA3H C OOBWHMH
NpU3HaKaMH NPOCTOMH UITH KBanHHIHPOBAHHON KpaXH, a 3aTeM M OT
HOBOr0 NPH3HAHA—CTOMMOCTH HoXHuieHHoro, Takkum ob6pazom, nony-
HaloTCs TPH MOABHAA STOW KpPaXH: @) Kpaxa, COBepUIeHHAs YaCTHHIM
nuuoM, 6)Kpaxa, coBEpLIeHHAs CeuHaNbHLEM CY6BEKTOM, H B) Kpaxa
0co60 LEHHOrO HUMyUEecTBa:

a) B xpaxe, CoBepLIEHHON YACTHHM JIHLIOM, HYXHO paaniyaTh
ABa Cny4asi: yYYNHEHHEe HM MPOCTOH KPaM(H H KpakH KBanuduUHpoBaH-
Hoit. IlepBrii cny4ak ocobo B Yron. Kon. He npenycMaTpuBaeTcs: Kasa-
nock G, OH HomieH OHTh MOozBefeH MOR MepBHIl OCHOBHOH BHA
KkpaxH (cT.162, 0. ,a“), c monymeHHeM YCHIeHHMS pPenpeccHH, ecnu
Kpaxa 6hna coBeplieHa IIOBTOPHO, HO He HeomHOKpaTHo (cT. 162
n. ,6). Ho, cornacHo yxasaHHOMYy pasksacHeHMo naeHyma Bepxcyna
or 27 depp. 1927 r., aTOT cnyyall KpaXHd, KaK BUO KPakH rocy-
NAapCTBEHHOr0 HMyulecTsa, ocofo He mpenycMoTpeHHud B Yron. Kon.,
momxeH KeBanuuuWpoBaThcsa mo n. ,6* cr, 162,

Bropo# cnyuya#, T.-e. Kpaxa, COBEpIUEHHAs MyTeM NpUMeHe-
HHSl TeXHUYECKHX CPeicTB H T. [., CelHanbHO NpeaycMaTpHBaeTcs
B Yron. Kop. (cr. 162 n. ,r*) u Bieuser 3a coboif nULEHHE
cso6ofn 10 2 NeT WNM NpUHyAHTensHme paborw mo 1 ropa.



6) Bropoii nomsua paccmaTpuBaemoii Kpau XapakTeprayeTcs
crneuHansHuM cy6hextom npectynnenus. IMocnenHum siensieTcs nuuo,
aa) uMesluee CreuHanbHHI NOCTYN B rocylapcTBEHHoe MnH obuie-
CTBEHHOE XpaHUMHie MM CKnan unu 66) ux oxpaHssuwee (CT.162
;25 HE o) (S o) :

aa) [Ton nHUOM, MMEBWIMM CHEUHANLHHH HoCTyn B rocy-
A3pCTBeHHHN HNH O6LEeCTBeHHHH CKian, pasyMeeTrcs: He TOMBHO
TO JIALO, KOTOPOE CHYXHUT B HEeM, Kak 3TO YCTaHOBNEHO GO0
B Yron. Kop. 1922 r., roBopuBuIEM O JHLAX, HMEOWHKX B cHny
CBOEro cnyxeGHOro MOJIOKEHHs AOCTYM B CKNIAN, HO M BCAKOe Boobie
nuuo, MONy4YUBLIEE CNEUHANLHEIA JOCTYN B CKNIaA.

66) Yto we xacaercs nﬁua, OXpaHaBLIero CKNag, To Nog HUM
pasyMeeTCcs KaK TOT CHYXallui CKnaja, #a 0653aHHOCTH KOTOPOTO
HMEHHO W JeXasno OrpawieHHe MOXHIIEHHOTO MMYLIECTBA OT BCAKHX
Ha HEro MOCATATEeNLCTB, TaK W JIHUO, CHELHANLHO MNs ®TOr0 PH-
CTaBNEHHOE, HaMp. BOGHHO-CNYKauMi, HECYLIHH KapaynbHyio cnyx6y.

Xotsi cT. 162 m. ,r* roBOPUT O“MMUAX, UMEBMHX JocTyn
B CHNan MITA OXPaHABIIMX €ro, HO. CaMo coboli pasyMeeTcs, 4HTO
3TO MOCTAHOBJCHHE MOMKHO GHITL PACHPOCTPAHEHO Ha BCEX JIHLI,
HMEBIUMX CMeUHaNbHHA NOCTY[N BO, BCAKOE rOCYyNapPCTBEHHOE HMH
obleCTBEHHO. XPaHUIHLIE, B TOM r-mg:né H NoMellleHUe, 3aHHMae-
MOE FOCYNapCTBEHHBIM YYPeXIEeHUEeM Ui 06IEecTBeHHHM, 2 He TONLKO
B CKNanH, KaK 3TO NPAMO YKasaHo B M. ,a“ [Ipu 9TOM HyKHO
MMETh B BHIY, HYTO ECHAH MOgobHas Kpaxa 6yneT coBepliieHa BOEHHO-
CyXaliM, HeCyUlHM KapaynbHylo crnyx6y No oxpaHe AAHHOMO HMy-
IeCTBa, TO €ro OTBETCTBEHHOCTHL [OMKHA ONpefenaThcs no cT. 193U
4.3, rae npenycMaTpUBAETCH HapylUeHHe YCTABHHX NpaBHI Kapaynb-
HOH cnyx6H, nosnexwee 3a Co60ii ONHO H3 BPERHEIX nocneacTBHi,
B MpenynpexieHHe KOMX y4pexieH NaHHHH Kapayn,—paesHue, npe-
CrienyeMoe CTpOXe, YeM DPacCMaTPHBAaeMHH BHA KPaXH,—B MUPHOe
BpeMsi NUueHHeM CBoGOAK CO CTPOrod H3oNsuMeid Ha CPOK HE HMe
1 rona, a B BoeHHOE e BpeMs MMM B 60eBOH 06CTAHOBKe—BEHICLIEH
MEpOA COUMANBHON 3ALUTH C MOHMXEHUeM [0 NULIEHHs CBoBONH co
CTPOrod HM30NsUMEd Ha CPOK He HHXe 3 NeT, NPH CMArYAIOUMX
obctosiTenbcTaax (cp. Llupk. Boenn. xonn, Bepxcyaa 1923 r. Ne 14/on).

B orHowenuu penpeccun nposommTcs pasmaune MeX[y coBep-
WEHHEM YKa3aHHHMH Cy6LeKTaMH MPOCTOH W KBaMUUIMPOBAHHOM
Kpa¥Hu: B mepesoM cny4ae (. ,r“) Mepa COUMaNbHOH 3aUATE! Ta

e, HTO M uns MpefhbAyliero NMoABHAA, BO BTOPOM—NHILEHHE CBO-
Gomet no 5 ner. (m. ,&“).
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B) TpeTHii BHA 9TOH Kpawu—BCsSKAasd KPawa M3 Tex e ckna-
noB (cnenoBaTenkHoO, 6e3pa3nu4Ho, KeM OHR YYHHEHA, KAKHM CHoco-
60M M MpH KaKUX YCNOBMAX) NPU 0co60 KPYNHHX pa3Mepax MOXH-
uiedHoro (ct. 162 n. ,m%).

CTOMMOCTH MOXMUIEHHOrO NpPH Kpawe, KaK W NPHU APYLHX
HMYIIECTBEHHEIX NpecTynnennsx, Yron. Konexkc soobuie sHauyeHus He
TpHAAET; OAHAKO, 0C060 KPYMHHE PasMEpH NOXKUIEHHOTO, TOCKONLKY
8THM [PHYHHAETCH CYLWECTBeHHeRUE yuwep6 rocyaapCTBEHHOMY
AOCTosiHHIO, siBAsieTcsa Ans Yron. Kop. ocHoBaHueM ansi BHpeneHus
atoro Bupa kpaxu. Ocofo KpynmHele pasMephl MNOXMILEHHOrO Npen-
T1I0NaraioT ero 3HaYUTeNbHY0 CTOHMOCTL, TOYHHIHA pasMep KOTOPOH,
MOHATHO, He MoMeT BuThL 3apaHee GHKCHDOBaH. Bo BcsikoM cnyyae,
HaK yKasaHo B pmoknane o pabore VKK (c6opH. uupk. u BaxHeid-
WHX paswsAcH. [Inenyma Bepxcyna PC®OCP, susaps 1925 r.—
mai 1926 r.), HUKAaK Henb3si ToBOpAThL 06 0€o60 KPYMHEX pasMepax
NOXMINEHHOTO, ecnd MOXHIieHHOe He [OCTHraeT XoTdA 6u HeCKoNmb-
KUX THCAY pybneii.

Mepa coudanbHOH 3aAUUTH @3 STOT BHA KPaMM — NUILGHHE
cBobonsl Ha CpoK f[o S ner.

§ 34. 4) Ocobue Buak Kpaxu Bue obuwei knaccuuka-
UHM BMIOB Kpaxu mocrasiesn B Yron. Kon. 1926 r. Tax xe, Kak
»T0 6Hno B Yron. Kom 1922 r,; HO c HeckonbKO MHOM MX OLEHKOH,
T€ BHAH KPaXH, KOTOPHE, MOXHO Ha3BaThb OCOOGHMH, TaK Kayk MpHU
HHX He MMET 3HAYeHHs HW MecTOo COBepIUeHHS KpPaXH, HU obuHe
NPU3HAKH NPOCTOH MNH KBanudHUMpoBaHHOH KpawxH, OmHH H3 HUX
BNIEKYT 3a coboii Gonee . rfuenyo, Apyrue—~Gosee NErkyio PenpeccHio.
K nepseiM oTHOCATCSs! a) Kpaxa BO BpeMs 06LIECTBEHHOro 6elCTBUS
(ct. 162 m. ,r“) u 6) KOHOKPAJCTBO W MPHUPABHMBAEMAs K HeMYy
Kpama KpynHoro ckora (ct. 166)1).

a) YroKacaeTcs Kpaxu BO BpeMs obliecTBeHHOro GelcTBHSA 2,
TO OCHOBAaHMEM [/ BHIENEHHS 3TOr0 BUAA KPaXH ABAAETCS npen-
CtTaBneHve o6 0Co60fi aHTUCOUMANLHOCTH TOTO NHUA, KOTOPOE MOXH-
uaeT HMYyUECTBO, MONb3ysch obuiecTBeHHEM 6eACTBHEM, KOrna,
crnefoBaTenkHo, ocnabneHa oxpaHa UMYIECTBa; NOITOMY 3[16Ch UMEeT

'} B Yron. Kog. YCCP pen. 1927 r. B kauecTse ocofioro Buaa Kpamu
npegycMaTpHBAETCA elue Kpawa, COBepuleHHasd JHUOM, 3aNacClIHMCH OPYMKHEM
Ang uanageHua unu sawutel (ct. 170 n. ,n%), T. H. BOOpYyXeHHAd Kpawa, Bie-
Kywas 3a cobolt nuueHne CBOGOAL CO CTporoi M3onsuuef Ha CPOK A0 3 neT.

%) Ortoro Bupa kpamu Yron. Kop. 1922 r. B nepsoHayanbHulx pefaruUUsAX
HE 3HAM OH nNOABMACH NHUWE B pefakuuH, NpuUHATOR 2 ceccuenn BLUHUK
X coamBa, u orTyna nepeiwen 8 Yron. Kop. 1926 r.
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3HayeHue He TO, HTO Kpax@ COBepWaeTCs BO BpeMs HapogHoro Gem-
CTBH, @ TO, YTO MOXHIIAETCSA HMYLUIECTBO, OKa3aBlieecs 6easamuTH M
BO BpPEMsl HapofiHoro 6ENCTBHS HAM NONBepriieecsl OnacHOCTH OT
Hero. B Buny sToro kapmaHHas Kpaxa, COBepUIEHHAs HA Moxape,
6yneT mnpocTod Kpaxe#d, a Kpaxa uMyllecTsa, BHIOPOIIEHHOrO H3
ropsllero aoMa Ha ymduy, MonoAneT NOA 3TOT 0COOHM BHA KpayH ).
[Ton ofwecTeeHHnM GencTBMEM 31eCh pasyMmenTCs pasHoobpasHue
Cly4aun HeCHacCTHHIX NMPOWCLIECTBHHA, 3aTpParMBaloUWX Maccy moneil;
B Bune npumepa Yron. Koa. yxasuBaeT noxap W HaBofHeHHe, He
npugasas, ONHaKO, 3TOMY ME€pPeqHI0 MCYepPNEBAOLIEro 3HAYeHHS, TaK
KaK OH yKashHBaeT BMECTE C TEM W Ha HHoe ofuecTBeHHoe OGen-
CTBHE, IO KOTOPOE MOXHO TIONBECTH, HAmp. KpYuleHHe noeana,
3eMnATPsCeHHe, NoBankHue GoNesHH M T. .

Mepa couuansHOi 3alHTH 33 9TOT BHI KPaXH—ITHIIEHUE CRO-
Gopbl Ha CPOK 10 2 NeT UM NPAHYIRTeNbHEE Pa6oTH HA cpokao 1 rona.

6) Hpyroit ocobHil BUA KPaWH—KpaNa JIOWAnH HAH KPYMHOro
CKOTa. IOTOT BHA KPaXW COMOCTAB/IEHHC OTKPHTHM MOXHIIEHHEM
JIom2a4 M KPYMHOro CKOTA M BHMENeH B ocobyio cTaTsio (cT. 166).

O6BexToM NAHHOTO BHAA KPAWH SBNATCH TOYHO yKasaHHue
B Yron. Kop. xuBOTHHE, MMeHHO JIoWlank M KPYNMHHA CKOT, no
HOTCPHIM HYXHO MNOHHMATb HE TonbKe poraTui ckor (Yron. Kop.
1922 r. yxaswiBan HMEHHQ Ha KPYMHLIH poraTuii CKOT); Hamp., cioaa
MOAoANYT Bepbnionkl; NOXHIIEHHE \ADYFUX [OMALIHUX MUBOTHHX MOM
MOHATHE NAHHOW KPaXM MOABOAMTE HENb39: HH KpaMa oOcC/oB W
MYNIOB, HH Kpaxa MeNKoro NOMaliHero CKoTa, K03 W OBel, e He
o6HumanTca. C Npyroi CTOPOHH BHIpPaMEHHe ,KPYNHBIA CKOT* oXxBa-
THBAaeT co60# M NOMAMHHX OfeHeld. Bo3pacT MOXMUMIAEMBIX KHBOT~
HHX Gespaanu4ieH ?).

[MoxuiieHne snoWanH HMH KPYNHOFO CKOTA [OMIKHO 6HTE,
OAHAKO, HENpeMeHHO COoBeplIeHO, Kak ykasano B Yron. Kom., y
TPYAOBOrO 3€MJIEAeNILYECKOr0 HAaCEeNeHHs, T.-e. [OXHIUAEMHE Noliank
HNH CKOT AOMMHEI TNpPHHANIekaTh ULAM, 3aHAMARIHMCH 3eMie-
menveM W OTHOCALMMCS K Kiaccy Tpynsiuuxcs3). Kak ckasaHo

1) Cpopaunckuit (Hass. cod., cTp. 379) Tpebyer, urobu kpaxa npou3owna
HE TOJNILKO B MOMEHT O6UECTBeHHOro GeACTBHA, HO M B TOM MecTe, rie TAKOBOEe
paspasunock W KOrga Nnpu 3TOM MPECTYNHUK HCNONL3OBAN CAYHUBLIEECA HEcYa-
CTHE AnA TOro, 4Tob6H COBEpPUIHTEL Kpaxy.

?) Unoi B3rnan Brckasan B noct. [InenymMa Bepxcyna PCAHCP ot 1 Ho-
a6pa 19 4 r, (npor. o 20), npuaHasweM, YTO KpAamKa MOMONHAKA HE MOMET
GuiITe OTHeceHa K ocofiomy Buay XpaxH, npegycMoTpeHHomMy =8 n. ,B* cT. 180
YK, # nognexnT Keanudukaunn Ha O6GWMX OCHOBAHHAX C NMPOYHUMU KPaXamu.

8) Yron. Kon. YCCP pes. 1927 r. npepycMaTpHBaeT Hapsfy ¢ NpoCTsiM
BHAOM Kpau JIOWAneH, BOMNOB HIIM APYrOro KPYMHOrO CKOTA, BIEKYHIMM 3a co6oii
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8 onp. Y.K.K. Bepxcyma YCCP 1924 r., no n. Koroma, xpawa
JIoWAnH y TPYNOBOrO 3eMIENeNnbYecKIr0 HacelleHUs NMOTOMY BHAeleHa
B creuansHud nyskT ,B8“ cT. 180 VYron. Kon. (Hmmue cr. 166),
4TO OH OrpaxnaeT X03AHCTBO TPYNOBOro 3eMNeneNLYeCKOro Hacene-
HUS OT MOMHOTO Da30peHHsl, TaK KaK AN TPYAOBOTO 3eMIefenbiia
ToTeps Noland MOYTH PaBHOCHILHA Da3pyLIEHUI0 ero Xo3sdicTaa.
[oxuumenue nowanu y paouero, musywero s ropone, pa6o-
TAOUWEro Ha 3aBofe H 3eM/iefieldeM He 3aHHMaloUerocsi, MIH e y
NPOMEIIUISIIONIEr0 B FOPOAE HW3BO3HHIM MNDOMHCIOM JIMLE, He HpH-
Halnexauero K 3eMleqeNL9eCKOMy HaceneHuio, He COCTaBNSeT HToro
ocoforo Buaa kpaxu. [lostomy [lnenymom Bepxcyna YCCP (nocr,
17 mionss 1924 r.) BnonHe npaBHNBLHO NPH3HAHO HENOMYCTHMEIM
npumenene cr. 180 m. ,B“ (HuHe cT. 166) mo aHaNoOrHW B OTHO-
IIEeHHH TPYNOBOrO, HO HE 3eMienenbyecKoro Hacenewus 1). Bomnpoc
XE€ O TOM, sBAAETCH JIH XO35ACTBO, KOTOPOE BeleT MOTepneBiKii,
TPYHOBHM HITH HET, COrN1acHO Pas3bACHEHHIo NieRyMa Bepxcyaa PCOCP
ot 19 anp. 1927 r. (mpoT. Ne8), nonxeH,paspemiaTtbcs CyIoM He o
dopmManbHOMy MpH3HAKY, a N0 KCHKPETHHM OBCTOATENLCTBAaM lena,
NpHHAMAas BO BHUMaHHE M TO, YTO AB/AETCS OCHOBHLIM KCTOYHHKOM
CyUIECTBOBAHHS MnoTeprnesuwero. /To 06CTOATENLCTRO, YTO MO, NpH-
Hajnexaulee K TpyIoBOMY 3eMyeleflb4eCKoMY HaceneHHIo, 3aHUMaeTcs
Hpome 3emiefenus eule U Apyroi npodeccuei, He npeBpallaeT MoXH-
[IeHHE NpPHHANIeMawen emMy JIollany HIH KOPOBH B NPOCTYIO Kpaxy,
€CN¥ TONBKO B3TO JIMUWO 'HE HMeeT HeTpynoBoro aoxoaa. Ha »Tom ocHo-
BaHuu nnedym Bepxcyna cPCOCP B noct. or 16 mapra 1925 r.
(npot. Nz 4) npH3Hal, 4YTO0 CBAUIEHHHK, €CNH JaXe OH 3aHHMaeTcCs
CenbCKUM XO03AHCTBOM, HKaK M0oGOYMHHIM 3aHATHEM, He MOXeT OHThL
OTHECEH K TPYONOBOMY 3eM/efeNibMeCKOMY HAaCEeNeHHIo, pa3 OCHOB-
HBIM CPEACTBOM K CYIIECTBOBAHHIO SBNSETCS HETPYHOBOH NOXOA.
[TocxoneKy mnsi KOHOKPAACTBA W CKOTOKPANCTBA CYIIECTBEH-
HEIM MOMEHTOM ABMNAETCH KpaXa JIoUIafed H/H CKOTa ¥ TPYIOBOro

nuuenne ceoboanl Ha cpok Ao S5 ner (er. 171 4. 1), Tawumit—kpaxy, cosep-
WIEHHYIO ¥ TPYAOBOrD 3eMiefenbyeckoro HaceneHus (ct. 171 u. 2),—obnomeHHEi
nuuednem csofoan go S5 ner.

1) Hnaye onp. V.K.K. Bepxcyna YCCP 1923 r. no n. Cuyrapesa, KoTo-
pOe HAaXOAMT BOSMOMHEIM NPHMEHHTE no aHanoruu cr. 180 n. .B* K xpawme
KOPOBH y OFOpOOHHKA, BN2/eBiiero MeCATHHONW ademnu. Towme [ponauHcKMiE
(Hass. cou. ctp. 380). Pasumim obpasom B onpen. YKK Bepxcyna PCOCP no .
Ne 210772 npuanaHo, 4TO Kpama y TOPOACKOTO HACENeHHA IOWANH W KPYIHOrO
poraToro CKOTA TONLKO B TOM Ciy4Yae MOxeT ksanuduumposatbes no cr. 180
. .8* (HoiHe cT. 166), xorga NUUO, ¥ KOTOPOrO cCOBEpLIeHa Kpama, JKHUBA B ro-
pope, BejeT TPYAOBOE XO03AHCTBO.
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3eMIIENENLYECKOrO HACEIEHHS, TIOCKONBKY COBEPLIEHHO NPaBUIILHO NPK-
3HaHo nmneHymom Bepxcyma PCOCP (moct. 20 uons 1927 r. npor.
Ne 11), 4To Kpama CKOTa B CKOTOBONMECKOM XO3/CTBE MOLNENHUT
KBanupurKauuuw He mo cr. 166, a mo ct, 162 unu 165 VYron. Kon.
B 3aBUCHMOCTH OT 06CTOATENLCTB Aena.

Yron. Kog. 1926 r. B naHHOM BuIe Kpawu paanuuaet (aTOro
He 6uio B Yron. Kon. 1922 r.), nea nogeuaa ¢ HEOQHHAKOROH OTBET-
CTEEHHOCTLIO: TMPOCTOH, BIEKYWHA 3a coboil muumeHwe cBoBomEl Mo
S ner (cr. 166, 4. 1), W TAXKHI — COBEpUICHHE NpecTynneHns
MOBTOPHO HIIH 1O CroBOPY C IpyrdmMM nuuamu (cr. 166, 4. 2),
obnoxeHHHA numeHuem ceobonmt 10 8 ner,

Bropyw rpynny ocoGoit Kpasu o6pasyior: a) Kpaxa BAeKTpH-
4ecKoH sHepruu (cT. 163) u 6) mMenkas pabpuyHO-3aBORCKAS Kpama
(cr. 162 npum.).

a) Kpaxa ®nexTpuuecHoW SHEpruH, KaK yme YKa3IHBANoch
BHe, B Yron. Koa. 1922 r. oTnensHo He mpenyeMaTpHBanack W Bnep-
BHE BHAENeHa B 0CoOHHA BHA kpawu'B Yrom. Kom 1926 r. [ns
®TOr0 BHAA KPAa¥MHK HE WMEET 3HAaYEHHs, COBEpIIeHa NU OHAa TNpH
HaJIMYHOCTH O6GLIMX YCNOBHA MPOCTOW, WNH KBaNUGDHLHMDPOBAHHOM
Kpaxu, a TaKKe ¥ MEcTO ee COBEpLIEHH 1).

Mepa counanbHOH 3allWTH 33 KPaxy sNeKTpUyYecTBa—nHlle-
HHe cBofoan Ha cpok {Ao 1 Mec. ¢ ofs3aTenbHEM BO3MelleHHEM
NMpHYMHEHHOro yluepba,

6) Menkas @Qa6puuHo-3aBoNcKas kpaxa (MPUM. K CT. 162)
XapaKTepH3yeTcs CleayiolAMH MPH3HAKAMH, KOTOpHE NOMKHH SHTE
Ha JIALO BCE B COBOKYMHOCTH B KaWIOM OTAENLHOM cnydae TaKo
Kpaxu. 3T0: 1) 0co6eHHOCTH Cy6BEKTa NPeCTYNIEeHUS, KaKOBHM
aABAsfeTcss pabouyHid WnM Ccnykawdit, 3aHATHH B [POM3BOACTBE,
K KOTOPOMY OTHOCHTCS MOXHluaemasi Beulb, 2) oCOGEHHOCTL OGBLEKTAs
3TO, C ONHOH CTOPOHH, CBA3L MOXHINAEMOro MNpeaMeTa C MPOM3BON-
CTBOM—HMEHHO MpPEAMEeTOM NAaHHOW KpPAXH CIYKHT MaTepHan HId
Opynoue MpPOM3BOACTBA, C JPYrod — CTOMMOCTL MNOXHIIAEMOR BEel(H»
KAKOBast He AOMKHA mpeBumaTs 15 p., 3) ocobeHHOCTE 06CTaAHOBKH
MOXHIMEHHWST B CMHCNe, Npexne BCero, MECTa ero CoBepleHUS—
Kpaxa [o/mXHa GHTEH CoBepllieHa B Mpefeniax NpPoM3BOACTBA, NPHYEM,
KaKk pasbacHun nneHym Bepxcyna PCPCP nocr. or 21 mapra

1) Bpo6nesckuit u Yrescuuii (KommenTapuii, crp.357) CHMTAIOT BOIMON-
HEIM KPaXy 3NeKTpHYecTsa B ocoBo KPYMHEX pasMepax MNOXHUIEHHOrD HBAIH-
¢duunposats no m. ,a4* cr. 162 Ha TOM OCHOBAaHKM, YTO 3TOT NYHKT FOBOPHT O
HBCAKOA Kpawe, a CNeAOBaTelIbHO, W BMeKTPHYecTBa.
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1927 r.—npor. MNe 6, kpaxa pabouuM HIH CHAYXAWHM HMYylleCTBa
M3 MOMEILIeHHs, KyAa OH MMen NOCTYI~ He3aBHCHMO OT ero paboTsl
B QNAHHOM NPENNPUATHH, Hanp. Kpaxa, coBepuleHHas paBounm
JWEene3HONOPOXHOTO [ero H3 BOK3ANbHOrO MOMELIeHHs, Mon MphAMe-
yaHWe K 0. ,0¢ cT. 180 (HumHe npuMm., K cT. 162) He MNONXOAUT.
C npyroii CTOPOHH HOMKHH OHTBL HanWUO O0COGHE YCNOBHSA CO-
BepuleHHsi 9TOH KpakW: OHa MOoMKHa OHTE COBepuieHa B mnep-
BHIH pas.

DTOT BUA Kpaxu Brneder 3a co6oH [HCUMNIHHAPHYIO OTBET-
CTBeHHOCTE mo ocofoil Tabenu, ycranasnueaemort HKT. CornacHo
we noct. HKT u HKIO or 1 amp. 1926 r, Ne 65/1017, Bupamu
IMCLUNNMHAPHOTO BILICKAHWs B 3ToM C/ly4ae SBMSIOTCA: @) BHIOBOP
¢ obBbABNEHMEeM N0 LieXy WM SaBofy B LienoM, 6) moHMKeHHe B Ta-
pudHOM paspsme, B) MepemelleHMe HAa HHCWYO [OMKHOCTE H r)
ysonbHenue (§ 3); mpu 3TOM MNOHMXKEHHE B TapHtHOM paapsage H
nepemelleHHe Ha HMCIIYIO [O/KHOCTH MOXET OHTH mnpoH3BeAeHO
TONBKO HA ONpEefeneHHuA Cpok He fHonmee"6.mec. (mpum. k § 3). [u-
CUMNNHHAPHOE BIHCKAHWE HanaraeTCs aAMHHUCTPALMWeHd Npeanpu-
sTHA, WabpaHue Xe TOW MM HHOH eF0 MEepH  3ABHCHT OT obcTosi-
TEnLCTB, CONMPOBOXAAOMMX KPAXYy A BOMKHO OHTH 0653aTenbHO
moTuBupoBaHo (§ 4). 5

§ 35. Il. Tpa6exjeroo6uMi cocTas W BHAH. I'pa-
6ex ecTh YMHIUIEHHOE OTKPHTOE MOXHIUEHHE HYXOro HMylecTsa
¢ uenbio npucBoeHds ero (er. 165—166 Vron. Koa.).

O6nexToM rpabexa (ABNAETCH 4y¥Ooe' HMYUECTBO, MOHHMAe-
Moe 3NeCh B TaKOMiKe GMHCne, Kak u npu kpaxe: [loxuulenne
cOBCTBEHHOr0 WMYLUIECTBa, COBEpLIEHHOEe OTKPHTO, HE MOXET GHTH
nomsonamMo mon rpabex. B naHHomM cnydae 6ynet HanMUO HAK Mpo-
CTOe CaMoylpasCTBO, €CIH B3ATHe COOCTBEHHOH BEWlM M3 HyXOro
ofnajaHusi NPOM3BONMTCH OTKPHTO 6e3 HACHIHH, HWIH Xe caMo-
ynpaBCTBO, COMPOBOXAABLIEECS CBEPX TOFO HACHNHEM HAal JUHHO-
CTBIO MIM TENeCHHM NOBPEXHEHWEeM, eclii B3ATHe 3TOH BellH (6123, ]
coBepLIeHO HACHIBCTEEHHHM MyTeM; MOCKONbKY BHHOBHHH oCymie-
CTBNSN TAaKMM TYTEeM CBoe MNeACTBHTENbHOE WM Tnpednonaraemoe
npaBo, OCMapuBaeMoe [PYrMM JIMLOM, OH MOANEXHT OTBETCTBEH-
nocT mo ct. 90 Yron. Kop.

C BHyTpeHHeil CTOPOHH! rpabex, Kak M Kpaxa, NOJKeH 6HTH
YMEILUTIEHHEIM; BHHOBHHA HOJIKEH: 1) 3HaTh, 4TO MOXHUIAEMOE HMY-
HIECTBO €My He NPHHAMIEXUT, YTO OH AEHCTBYET OTKPHTO, HA rna-
3ax y APYTHX, W 4TO OH MpUOGPETaeT TaKuM NyTeM NAHHOE HMyuwle"
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CTBO, H 2) XenaTb yuuHeHus 3Toro. Llenmsr mnpucBoeHus a3nech
ROMKHA GHTL B HANMYHOCTH TaK e, KaK U MPU Kpake.
CywecTBeHHEM MOMEHTOM rpa6exa, OTNUYAIOIUM €ero or
KpaxH, sBMAETCA cnocob AeACTBHS, KOTOPHH XapaKTepuayercs,
KaK OTKPHTOE MOXWINEHHEe; BTO OTKPHTOE MOXHUIEHHWE MOXeT GHTE
HacHNLCTBEHHEIM MITH HeHaCHNLCTBEHHHM, BCMeACTBHe 4ero Yron
Konekc pasnuyaer asa Buna rpabexa: 1) oTKpHITOE, HEHACHIBLCTREH-

HO€ MOXHIlleHHe HMYLIECTBa, rPaHHYyalllee C Kpawei (cr. 165 y. 1),
H 2) noxuileHHe, CONPOBOKAABIIEECH HACHIHEM, OOHAKO HEOMACHLIM
Ans JXH3HW H 3A0POBLs moTepneswero (¢t. 165 4. 2 u 3), orpannyauiee
¢ pasboem ).

§ 36. 1). FTpa6ex 6es Hacunus. [pabex 6es Hacunus
€CTbh [OXHIIEHHE YYXOT0 HMYlIeCTBa, COBEpPUIAEMOE BHHOBHEIW
OTKPHITO, Ha riasax MOTEPHeBIUEro HWAH APYrHX JIHU, NPHCYTCTBO-
BaBlWMX npu sToM. [Ipaspa, Yron. Konexc roBOpHT NHMub 06 OTKPH-
TOM MOXHIIEHHH HMYLIECTBA, COBEPIUEHHOM|B MPHCYTCTBHH NHUA
o6nafaouero, MOMb3YOWErocs UKW BeHAWMEro UM (ct. 165), Ho
ACHO, 4TO, eCIH 3TO JULUO BOBCe JHe NMPHCYTCTBOBANo Ha MecTe
COBEpPIIEHHA TMOXHIIEHHH, a MPHEYTCTBOBANH NpH 3TOM MHUA TMO-
CTOpOHHHE, TO CocTas rpabexa Bce.se GymeT B HanuuHocTH. TMosTomy
rpaGem GyneT HanMUO B TOM CHjyae, ) eCiid BHHOBHHI, TIPOHHKHYB
B 9yXyio KBAPTHPY, B OBCYTCTBMHMXOSSMHA, HO HA riaszaX Apyrux
NHU, HAaXONMBLUIWXCA B STO BPEMS, Yy HEro, COBEPIIAET MOXHIIEHHE
ero uMmywectsa. JOHEYHO,) B 3TOM Cnyyae Heo6XONHMO TONLKO,
4TOGH 3TH MOCTOPOHHHME MMLA CO3HABANH, YTO MOXHIIAOUIHIA YyiKoe
HMYyLIECTBO He HMEeTr Ha/Hero npasa. Ilog oTKpHTOe e noxuuie-
HHe MONOHAET M Cny4ad BHE3AMHOro MOXHUIeHHS, KOTOpoe MIPOHCXO-
IMT Ha rnasax y BCeX, Hamp., ¢ B033a, C BHCTABKM HAa OKHe Mara-
3HHa H T. M., NOCKONBLKY BUHOBHHIH CQ3HAET, YTO €r0 BHAAT APYrHe.
Bo BCAKOM cny4ae 3TO OTKPHTOE MMOXHIIEHHE HE HOMKHO conpo-
BOXMATLCA HakuM 6H TO HM Omino, XoTs 6 H CAMAIM HE3HAYHTE/b-

') Hyxuo umMers B BHAY, 4TOo MHCTP. mucbMo Bepxeypa PCHCP 1927
Ne 1 npuanaer, 9to 4. 3 cT. 165, rae rosOpUTCH O ,TEX e AedicTRUAX, coBep-
WEHHBIX FPYNMOA MHL WM MOBTOPHO® DACHPOCTPAHAETCS W HA HEHACHJILCTBEH-
HE rpaGex (Toro e mueHus DcTpuH. Yrod. npaso, c1p. 67; Tawwe, nosumm-
momy, [epHer — Komm. crp. 255); neficteurtensHo, 4. 2 u 4. 3 e1. 165 ogn-
HAKOBO HAYHHAKTCA CHAOBAMY: nTC e geifctEua™ T, €. TE, HKOTOpHE YyHA3IaAHK
B 4.1 (oTkpuToe moxumenue). Ho  He HY}HO 3abwsath, 4T0 cT. 165 ofpaso-
BANAChE U3 MEXAaHUYECKOro coeauHenus er.ct. 182 u 183 ¥r. Koa. 1922 r.- 2 4.
ct. 183 owasamace 3 4, cr. 165. Ensa Ny sakoHOATeNns MmMesn B BHAY NpH-~
PABHATL Apyr ApYry HEHACHILCTBEHHHI W HACHILCTHBEHHHH rpabex npr ofn-
HOM (!}EI.KTE NOBTOPEHHA NPECTYNNeHHWA HIH HANWYHOCTH COy4acTHH, Eonee

npasuiisHa penakuns Yron, Kon, YCCP 1927 r., KOTOpPHIT FOBOPHT O ,Tex e
AeAHHAX, COBEPIIGHHEIX C HACHIMEM TPYMMOH AWl MAM MOBTOpHO* (cT. 173 4, 3).
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HHM KaKk QU3MYECKHUM, TaK W MCHXHYECKUM HACHIHEM Hal JIH4HO-
CTLIO NOTepneBliero, T.-&. HamaleHWeM Ha Hero; B MOCNenHeM Ciy-
yae OHO npespalyaetcss B rpabex € HaCHIHEM.

OTKpHTOE NOXHIEHHE HMymecTBa MOMKHO 6LTEL CpeacTsoM
nepexona MMyllecTsa OT [OTeprnesilero x BHHoBHomy. [loaTomy,
eC/M MOCHENHMIT MOXHTHI YyKOe MMYUIeCTBO TaifHO, a 3aTeM OHN
ofHapyxeH W Ha rnasax y Apyrux O6exan C NOXHIIEHHHM HMYyLle-
CTEOM, CKPHBAsiCE OT MpecnefoBaHWs, TO B MomobHoM cnyyae Tad-
HOe MOXHIIEHHWe He MpeBpalaeTcs B OTKPHTOe.

[pabex, Kak W BCAKOE WHOE MOXWUIEHHe WMYWecTsa, AoMKeH
CYUTATBCH OKOHYEHHEIM ¢ MOMEHTa 3aBnafeHHss BHHOBHHM Bellblo,
HAJIMYHOCTL KOTOPOTO MOMKHA GHTL YCTAHOBNEHA B KaXJOM OTAENb-
HOM Cny4Yae B 3aBHCHMOCTH OT OCOGEHHOCTH mMpenaMeTa MOXHIUeHHUH.
JlesaTensHOCTh, HampaBneHHasi HA OTKPHTOEe MOXHIUlEHHE BellH, HO
He npusemuas K sTomy (Hamp., ecn¥ BMHOBHHA Ha rrasax y BCeX
6pocuncsa K 4ywoil BellH, 9TO6H CXBATHTL e M YHECTH C coboto,
HO eMy B 3TOM nomeuwany), ob6pasyeT HOKyUIEHHE Ha rpabex.

Mepa couuanbHOi 3alU[UTE 33  OTKPHITOE MOXUIEHHEe HyHOro
UMymecTa—IKLeHHe CBOGOAH Ha 'cpox pno 1 roma, T.-e. Gonee
TAXenasl, 4eM 3a MPOCTYI Kpaky.

TsKKUM BUIOM HACHIILCTBEHHOrO rpabexa aABNsaeTCsi OTHPHTOE
[IOXKUIeHKEe Jolajeil UIH APYroronKpyrnHoro CKoTa, KOTOPOE, KaK
yKasuBanoch Bue, B ¥ron. Kom. 1926 r. conocTaBieHo B ONHOW
cratee (cT. 166) ¢TaMHLM OXHUIEHHEM H MPUPABHEHO €My B OTHO-
lIeHUU oTBeTCTBeHHOCTH |(ulueHue CcBOGOAH HA Cpok No S ner, a
Ipy TIOBTOPHOCTH HIIM MPH CroBope CAPyrMMH JIHUAMH—IIO 8 net).
Jpyrux TSXKHAX BHIOB OPOCTOro rpabexa Yron. Koa. e mpenycma-
TpHBaeT, HO TaK KaK HEKOTOpHE BHMAH KPaXH Mpecnenyorcs B HeM
cTpoxe rpabexa, TO NPUXOAMTCA NPH3HATH, HTO o6CcTOATENLCTBA,
BHSHBAOIIHE B BTHX ClIy4yadx TMOBHIUEHHE OTBETCTBEHHOCTH 34
KAy, NOJDKHH yBENHYUBATh OTBETCTBEHHOCTh ¥ 33 rpabex B mo-
NOBHLIX e ycnosusX. ODTO HY¥HO MMEeTh B BMAY B OTHOWIEHHH
rpafexa, COBEpLIEHHOrO W3 TrOCYAapCTBEHHHX H o6iecTBEHHHX
XpaHuWmMul, JKUOM, UMEBIIMM CleudanbHEH NOCTYN B TaKoBhle, WIH
JIALOM, KOTOPOMY MOpy4YeHa WX OXpaHa, WM Xe Mpu cCobo KPYMHHX
pa3smepax MOXHILEHHOrO,

Vron. Kon. 3HaeT ofiMH OCOGHIA TAMKWHA BHJ OTKPHTOrO MOXH-
L{eHHs] MMyUWIECTBA, OTHECEHHHH MM K BOHMHCKHM MPECTyNNeHHAM,—
CHSITHE C KOPHICTHOH LENbi0 € YOUTHX H paHEHHX HaXoasaWWXcH y
nux sewed (cT. 193Y). DTo nesHHe MROMKHO 6HTE COBEPLIEHO
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HEMPEeMEHHO C KOPHCTHOH UeNbio, T.-e. C UENbI NHYHOro oboraie-
HH#, TaK 4TO CHATHE C yOMTOro Kakoi HUGYIL BelH Ha NaMaThL o
HeM, clona He nopoHper.

Mepa counansHoi sawMTH 3a 3TOT OCO6MI BHA OTKPHITOrO
TIOXHIUIEHUA HMYUIECTBA—PACCTPeN € KoHQHUCKAauMeld BCero umyiie-
CTBa, € NOMyLIEHHEM MO CMArYalOWHM 06CTOSTEeNLCTBAM MOHMKXEHHS
PENnpeccuHu N0 NHIUEHHA CBOGONE HA CPOK He HuWe 2 NeT co CTpo-
FOH H3onsauHed.

§ 37. 2). Tpabex HACHNBLCTBEHHH if. HOpyrum Bupgom
rpafexa SBNFETCS OTKPHTOE MOXHUlEHHE MMYLIeCTBA, CONPOBOXAAB~
HEECa NPHMEHEHHWEM HACHIIHS, He OMAaCHOr0 ANS JXU3HH U 3IOPOBBLS
norepneswero (¢r. 165 4. 2). On XapaKTepH3yeTCsd MOMEHTOM
HaCHNI{A, YeM U OTNHYAETCA OT OTHPHTOro noxXuuedus. Ho aTto
HACHIIHE He LOMKHO NOCTHraTh TOH CTENEHH WHTEHCUBHOCTH, NpH
KOTOPO# rpabex yxe NepexomuT B pasboii. [PasHuua, B 5TOM OTHO-
IEHHH NEXHUT B ONACHOCTH HACHIHS [UIA XWSHH U 3IOPOBES 1OTEp-
neswero. Yron. Kon. 1922 r. npsmo ykasmsan Ha 370 B onpenene-
HHH MOHATHA HACHNBLCTBEHHOro rpafexa (ct. 183), Ho u ansa Yron.
Kon. 1926 r. Tor e BuBON BHTEKa®T M3 comocTaBnenus onpene-
NIEHHHA HACUNLCTBEHHOTO rpabeka (ex. 165 4. 2) u pasbos (ct. 167)-
IMockonbRy BO3HMKAET Taxas anacHocTs, rpabex npespalaeTca
B pas36of.

Hacunune B coctase rpa6exa ponkuo o6uumats coboit
MPEXAE BCEro HacHMKE HAaN JIMYHOCTHIO, MPeaycMOTpeHHoe CT. 146
Yron, Kon. Cona xe chemyeT oTHectd u Te Cly4ad Hacuib-
CTBEHHHIX NEHCTBHH, KOTOpPHE BHIPAXAITCI B JIMIIEHHH Yeno-
BeKa CBOOONH MEPEBHNEHWs:, Hamp., CBASHBaHHE ero, 3anHpaHue
Ha KIOY W T. M. WIS TOro, 4To6H JHIMUTL ero BO3MONHOCTH OKa-
34Tb CONPOTHB/IGHHE MOXHUIEHHIO WMylecTBa. OnHaKO BCIKOe WHOe
HACHNBECTBEHHOE BO3JIEHCTBHE HA TENECHYIO HENPHKOCHOBEHHOCTD,
fiepexonsiliee B TenecHoe NOBpexIeHWe, XOoTs 6H W nerxoe, cioga
He MONOWNET, TAaK KaK BCAKOE TENeCHOe MoBpexaeHUe XapaKTepH-
3yETCs MOMEHTOM NPHUYHHEHHS PACCTPOMCTBA 3NOPOBLS, H, ClENOBa-
TEJIBHO, 3akmioyaeT B ceGe oNacHOCTB Ans 3m0poBbs 1). Haxoweuw,

') Mnasa Touka apewns nposoamnack B Yron. Kog, 1922 r. (ct. 184), rpe
B OnpenenedHun paaGos cnocof pgeilicTeus ONHUCHBANCH, Kak (QHU3H4YecKoe uAy
TNCUXHHECKOE HACHJIHE, rpOSAUIEE CMEPTRI0 MIH yBeybeM. TosTomy nacunue,
CONpoROMJdBlieeca NPUMEHEHHEM IllerKoro (cT. 153), unu mewee TawKoOro Te-
7IECHOrO MOBPEKNEHHS, He BHEAKAOIIEracs OAHAKO B yBEYBH (ET. 150), ortHock-
JI0CE K cnoco0y AedcTBMs rpabexa, a He pasboa. Ha atoii e Touuu 3peEHHA
CTOAT mnpH TONKOBAHMM ¢T. 165 4. 2 VYron. Kom 1926 r. Bep6nosckui u
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NMoA HacuWnmHMeM B cocTaBe rpabexa creayeT pas3yMeTh M NpHBEleHUE
notepnesriero B 6Gecco3HaTeNnbHOE COCTOSHHE, MOCKONLKY OHO He
FPO3UT MOTEPNEBLIEMY OMACHOCTRIO AN 3A0POBLS 1),

K cnocofy peficTBHsi mpu rpabeme CAelyeT OTHOCHTb, XOTS
Yron. Kop. mpsMo 3TOro He rOBOPHT, U MCHXHYECHOE HACHIHE, T.-€,
Yyrpo3kl, TOCKONBKY OHM He MpelCTaBNATCH Yrpo3aMH, ONaCHEIMH
ONs KU3HW ¥ 300poBkdA. [IpH HHOM TONKOBAaHHM TIpocTasl Yrposa,
MOCPEACTBOM KOTOPOH COBEplIaercs MOXKUIEeHHe, ocTanack 6k BOBCE
He npeaycMoTpeHHod B Yron. Koa. Yrposa npuYnHEHHS Bpela MOXET
OHTE HanpasneHa HIH Ha CaMoro MOTEPIeBlLIEro WK Ha Opyroe Lo,
TECHO C HHUM CBfiI3aHHOe, JIUlL OH OHAa sIBNANACL CPeACTBOM MpH-
HYJMTL MOTEPNEBIUEro K HEMEMJIEHHO! nepenaye vmyuiecTsa. Bo sca-
KOM ciy4ae yrposa B cocTaBe rpabexa [OMKHA IPEeACTaBIAThECS
HaCTONbKO MHTEHCHBHOM, 4TOOH OHAa MO CBOEMy 3HaueHHio Ouna
paBHo3Hauylleh GH3IHYECKOMY HACHJHIO, T.€. 0Ha MoMKHa OHThb
AeHCTBUTENEHHM CPENCTBOM [/ TOro, 4ToOHl 3aCTaBHTL 4ENOBEHA
OTHAaTh HMYLIECTBO; OHa MAOMM¥HA OHTE OCYmIECTBHMOH, Cepbe3Hod M
KpOMe TOro [OJKHA MPEeACTaBNAaAThCSA HEMelJieHHO peann3yemoi.

Hacunue, wak snemeHT cocraBa rpabexa, fomxHo 6HTBE cpel-
CTBOM TIEpPEXofa MMYLIeCTBa OT/ MOTEpPMNeBLIero K BHHOBHOMY. Tawum
obpa3oM, MEXny NpHMeHEeHHEM BUHOBHBIM HACHJHS M BO3HHKUIHM
yBenuHuyeHueM chephl ero MMyl EcTEeHHoro ofnajaHus, CONpoBOX/aaB-
WHMCH COOTBETCTBYIOUIHM  yMeHbWieHHeM cdepn HMyLIECTBEHHOro
obnafnaHWA MoTepnesliero, JOJDKHA CYIECTBOBATh MpPHYHHHAsS CBSA3b,
Hacunue npr »TOM MoweT GHTBL WM CPenCTBOM MPHHYXIOEHHS K
© TOMy, 4TOOM MOTEpPNEBIUHH HEe OKa3HIBAN COMPOTHBIEHHS MMOXHTH-
TEeNn, HMH Xe CPEeACTBOM IPHHYXAEHHs NOoTEeprneBUIero X H3BECTHOH
AKTHBHOH NEeATENbLHOCTH, T. €. K y4YHHEHuw uero-nubo obneruamwo-
IEFr0 3aXBaT HMYyIIECTBA, HaMp., K YKa3aHHK, TAe OHO IEXKHT, HIH
K HEMNocpenCTBEeHHOH Mepegade caMoro HUMyulecTea. B nocnenHem
cnydae rpabex npuGNH¥AEeTCHd K BHIMOTATeNnbCTBY, KOTOPOE Xapak-

Yreackun (Komment. cTp. 361), nockonkky OHM XApAKTEPHIYIOT HACHNHE NMpH
rpaGexe, HaK NpHYMHEHHWE KaKoH-nn60 6GONM HAOW TeNecHoro CcTpajaHus, He
OMACHOTO HM ANA YH3HH, HH LNA 3A0POBBA.

1) UHOoR TO4YKHM 3PEHMS MNPUAEPKHBAETCA M0 3TOMy Bompocy [losHuweén
(Hass. cod. crp. 101), woTOpHH HAXOAMT, HTO TAK KAK B NPHBEAEHHH XKEPTBE
B fecco3naTensHoe COCTOAHHE HET HACHNMA B COBCTBEHHOM CMHICNE STOFC CNoBa,
TO 3TOT cny4ai MOXWUIEHMA HAA0 MOABOAWMTR MOA MOHATHe kpawu. Yron. Kom.
YCCP 1927 r. Bupensier aT0oT cnydaii u3 ofwero mouaTHa rpaGexa, obnaraa
ero nuuieHuem csobonsl Ha cpok mo 3 netv (cr. 176 4. 1) u 3uaer, xak Gonee
TAMKHA BWl STOr0 MpecTyrleHus, Bafgexyuwuid 3a co6oil nuweHne CcBOGOAK
no 6 ner, cosepuieHHe nOAOGHOrO MOXMLIEHHWA NyTeM NpUMEHEHHA CPEAcTh,
OMACHHX [MA HH3HH MIHM 300poBeA noTepneswero (cr. 176 4. 2).
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TEpPH3yeTCA TOYHO TaKKe BIIEMEHTOM Yrpo3nl, KaK crnocoba meilcTBusd,
HO oTnuyaerca OT rpabexa [PYrHMH TMPH3HAKAMH, a HMEHHO
TEM, YTO NPEAMETOM BHMOraTenkCTBa MOXeT OHTh HMYIIECTBO BO-
ofue, a He TONBKO HMYUIECTBO, KaK MaTepHanpHas Belb, a ¢
ApYro# TeM, YTO yrposa fnpu rpabexe pomkHa 6HTB OCYyLIECTBsAE-
MO HEMEeNNIeHHO M MOTOMY MOMKHA BH3HBAaTL HEMENeHHYylo nepe-
Aayy MMYLIECTBA, TOMAZ KaK MpH BEIMOraTeNkCTBE Yrpoaa pacdd-
TaHa Ha Mnepefavy 3Toro MMyllecTBa B Gonee MM MeHee OTHaleH-
HoM Oynyuiem.

[TockonbKy HAaCHIHE PAacCMAaTPUBAETCH, KAK CPEACTBO NEepexona
MMyUWECTBa OT MOTepreBlUIero K BWHOBHOMY, NMOCTONEKY YYMHEHHE
€ro MNocre OKOHYAaHHSA TMNOXHIUEHHS [OMKHO pAaCCMATPHUBATECHA, Kak
CaMOCTOSITENbHOE T[pPEeCcTylIeHue, COMNpPOBOXIAILIIEE NOXHUIEHHE H
ABNALOIIEECS B 3TOM cly4yae HIM Kpawed unu rpabexom 6e3 Ha-
CHIIMSA, B 3aBHCHMOCTH OT crocofa AeACTBMS, BUHOBHOro. Taxkoi xa-
pakTep MMeeT Hacunue, ynorpe6ieHHOe MOGNe MOXHILEeHHA BelH
Ans ee yOepMaHWsl, WM HACHIHe, COBEepllleHHOE C uenbio H3fexaTb
NOMMKH H TpEecnenoBaHus, XoTA OGH QHO OHII0 YMHHEHO HeMeaNneHHO
nocne moxuuleHHst peumH. [lpu aToM, Tak Kak AN OKOHYAHHA MO-
xuweHnsa Tpebyercs, 4To6u Bemb nepeura B ofranaHHe BHHOBHOTO,
CaMOCTOSITENIEHEM MpecTyfineHyeM.wB  TakoM CMHCIHe BHICKasanach
VKK Bepxcyna PCOCPumo o N8 21354 (c6. onpen. 3a 1924 r.
cTp. 68), npuaHas, MTO NOKylleHHe Ha KBaNHbHUUHPOBAHHYIO KPAXY,
Korga MpecTynHHKH GbliH BaCTHrHYTH Ha MecTe MNpPecTynneHus Hu
Np¥ 3aiepXaHui HAHECNH NoTepreBeMy HECKONBKO YIapOB, NOMKHO
KBannduUUpPOBaTECA, KaK MOKyUIeHHe Ha KPaXy H HaKk HaHeceHue
TENecHHX MoBpeXneHnH, a He Kak pasboiil),

OKOH4YeHHHEIM HACHNILCTBEHHHH rpabex CTAHOBUTCH € MOMEHTa
3apnafieHus MMYUIeCTBOM; MeATeNnbHOCTh, MpeflecTByollasi 3TOMY

1) B wnawei nureparype (B dactHocTH DOHHUUKHM) BLHICKA3HBAETCA
OAHAKO B3rnA[A HA AOMYCTMMOCThL NPU3HAHMA rpafema B ToM cliyyae, ecnu Ha-
cCHlIMe Aenaetcds ANA AOBEPUIEHMA OBNAaneHud, HAMp., AR TOrO, YTOOH YHECTH
TAfHO B3ATOE MMYWECTB0, 4T06u OfecrneduTs cefe BHIXOA M T. M. HO B ITHX
cny4asx Hacunde COBEpWAeTCH Ye Mocne 3axsara Bells, a MOTOMY OHO He
obpasyer anemeHTa rpaGexa. Touno Tamke Hemuposckui (ras. cou. cr. 344)
HAXOMWT, YTO, €C/IM HACHNHE WM Yrpo3a NPHUMEHEeHH Q15 YAePWAHUA BRAAEHHT
BeUuibio NpH MpPecnefoBaHxy Mo ropsdum cienaM, TO HOp, XOTsi 3sasnageHue
y¥e mocneaosano, CTAHOBATCA rpaGuTeneM (pasGoliHMKOM), W 4TO pasgenbHoe
06CY)XAeHHE NOXMILEHHUA ¥ HACHNWA U3BPAINAET CYIIHOCTL MOCACATENLCTRA.
Toro e mueHuss Berpun (H. c. crp. 404). HyxHo umMeTs sBuay, 9TO B Hewo-
TOPHIX 3aKOHOAATENkCTBAX (HAMp., B PEPM.) CAy4ail NPHUMEHEHUA HACUAHUA Ana
yHepXaHus MOXWIIEHHOA BEU(M NpeaycMaTpUBaeTcs o0co60 Hapsily ¢ HaCHIL-
CTBEHHHIM MOXMLIEHHEM HMYLIECTBA B COGCTBEHHOM CMHICI/IE 3TOFO CHOBA,
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MOMEHTY W HanpaBrneHHas Ha 3aBrafeHue, OTHOCUTCA K MOKYLUSHHUIO-
B uacTHoCTH, kak pasbscudn [Inenym Bepxcyaa YCCP (mocT.
17 uions 1924 r.), NOKyWleHHe HA MOXHIEHHE H3 HHUIOro Momete-
HUS, coefuHeHHOoe C TpeGoBaHueM OT JIHL, HAXOAAWMHXCA B 3TOM
NoMelu|eHUH, OTKPHThL [BepH, €CTb [MOKylieHHe Ha rpabex c
HACHITHEM.

Mepa couHanbHoW 3ALIMTH 32 HaCHNLCTBEHHHHA rpatex—nn-
leHHe cRoBofsl HA CPOK A0 3 JNeT.

Kpome MpocToro BHA2 HACHNILCTBEHHOrO rpa6ewxa Yron. Kox.
ocofo mpemycMaTpHBaeT ABa KBanupHUMPOBAHHEIX ero BHAA. 3ro:
a) rpa6ex, COBEpIIeHHbI# MOBTOPHO, T. €. MULIOM, KOTOPoe OnHaM Bl
yxe 6HIO ocyxfeHo 3a rpaGex HIH CyNMTCs OQHOBPEMEHHO 3a JBd
WnM Hecionbko rpaGexeil, W 6) rpabex, y4dHEHHHH rpynmof auy
T. €. HEeCKONBKMMH, XOTs On asyMs nuuamu’).

Mepa couuanbHOi 3aWMTH 32 kpanuHUMPOBaHHEIA HACHIE™
cTBeHHHIH rpabex—IHIIeHne CBOGOAL HAa CPOK 10 5 ner.

[pyrux KBanuUUMPOBAHHEIX BHAOB, HACHIBCTBEHHOTQ rpa-
6exxa—Yron, Koo, He 3Haer, HO TaK/KaKk B OfHOM Ciy4Yae KpaXH—
KpaXXH W3 roCyNapCTBEHHHX W OGumleCTBeHHHX XpaHunHul npH ocobo
KDPYMHLIX pa3Mepax MOXHIIEHHOFD (CTs 162 n. ,An“),—MaKCHMyM pern-
peccuu (5 ner numeHuns cso6onul) Brile, yeM “TOT, KOTOpDHId BO3MO-
JeH NpA MPOCTOM HACHNLETBEHHOM ppaGexe,TO CMeiyeT LpH3HaYs,
4TO B 3TOM C/ly4yae NOMKEH MPUMEHATHCH M. A% CT. 162.

§ 38. Ill. PasGou. Q6wuin cocTaeR npecrymnne-
Hu 5. Pasboil ecTh yMHIUTEHHOE MOXHILEHHE HYXOro HMyliecTaa
MOCPEACTBOM HaMaleHus (Ha MOTepnesuero, COMPOBOXIABLIErocs
HacumUeM, OMAcHHM AMS ero XH3Hu 4 300possd (cT. 167 Yron. Kon.).

Xots Yron.Kog. u onpemenser pas6oi, Kag OTKPHTOE, coenu-
HeHHOe C HacuiueM HanaleHue Ha Koro-nubo C uenbio 3aBnaleHus
umyliecTeoM ), Tak 4TO, MOBHMAHMOMY, AN COCTaBa 3TOrQ npecrymn-
NeHus] AOCTATOYHO ONHOro NMWE HamajneHns 6e3 MOCHEeNOoBaBLIEro
saTeM MOXHIIEHHS HMYLECTBA, OAHAKO, TaK Kak pasbod MoMeleH
cpem MMYWECTBEHHHX MpPEeCTYNNeHHH, OH Mo Camomy cesoeMy cy-
wecTsy TpeSyeT HAmM4HOCTH TMOCAraTe/NbCTBA HA HYXKOe HMYILECTBO
W 1I0STOMY AOMXeH OHThL MOHWMaeM, KaK MOXHUIeHHe MOCPeACTHOM
HananeHuns 3).

1) Yron. Kom. 1922 r. (er. 183 4. 2) noduMan rpynny Jull HHALE, MO
ACHAA BTO CIOBO APYrUM ,lUAAKOR™.

%) Tawoe e onpefeseHHe pa3toss GLIIO B yNOM. O HAK. (cT. 1627).

3) Cp. ompeneneHue pasboa B HHeTpyKUMy HAPOAHEIM CHEAOBATENAM
no NPOX3IBOACTBY TMPEABAPHTENLHOTO CNENCTBHA 1920 r.: ,Takoe MNOXHLUEHHE
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O6bexToM pasbos SBNAETCS HYKOE HMMYLIECTBO, KaK 3Ta yo-
TAHOBNEHO B OTHOWEHHH APYFrHX BHIOB MOXHUIEHHS.

C BHyTpeHHeH CTOPOHH pa3Goil fnomxieH OHThH COBEpIUICH
YMHINEHHO, T.-€. BHHOBHHIH NOMKEH 3HaTh, HTO nmoxuiaeMoe HM UMy-
eCTBO HAXONWTCA B uymoM obnajaHud M HTO MPH MOMOMIH HacH-
Mg OHO MOXeT mepeiiTh B ero obnajaHue, H XenaTb 3TOrO. Tax
We, KaK M NPH [PYTHX BUAAX MOXHMUEHHs, J BHHOBHOIO HOJIXHA
6LITL Lefib [TPHCBOGHHS MOXHIEHHOTO.

(TpecTynHce geficTBne B pa3boe ROMMKHO BHPAKATLECH B o-
XHIEHHH, T.-€. 3aXBaTe HMMYLIecTsa 0coBHM HACHIBCTBEHHHIM CIO-
cofoM, KOTOpOe XapaKTepH3yeTcsd Vron. Kon., KaKk OTKPHTOE Hara-
neHne, COBNMHEHHOE C HACHIIMEM, OMAcCHHM And KH3HH M 3IOPOBbLS
norepnesuero. 9To—TOT Xe cnocof pefcTBHA, HYTO H NMPH HACHIIb-
cTBeHHoM rpabexe, Ho Tonexo B Gonee WHTEHCHBHON CTeNeHH;
HackiHe MOXeT OHTh, KaK (QU3MYECKAM, TaK H MCHXHYECKHM
(yrposa). Yron. Kon. 1922 r. (cv. 184) npaMo yKasmBan 3TH ABa
crioco6a nedicteusi, Yron. Kom 1926 r. roBOpHT TONBLKO O HAaCHIIHH,
HO eCTeCTBEHHO pa3yMeTb IO HHM' H NCHXHYECKOe HacHnue 1).
Unaye Henb3ss OGmno OH NpUBMeKaTs 33 pa36o¥ TOro, KTO, BHHYB
pesonkBEp M 3aKpH4aB ,pyKd pBepx“, npouasen orpabnedue
mMaraspHa.

duznyeckoe HacHIHWE B, JaHHOM crydae [ONMHO 6LITb TIOHH-
MaeMo, KaK TenecHoe MOBpEXIEHWE, TaK KaK HacHixe Hal NIH4HO-
CThI0, O KOTOPOM TOBOPHT CT. 146 Yron. Kop., HUKOrAQ HE MOXET
NpPEACTAaBRATLCS TPO3AUAM KH3HH MM 3AOPOBBIO.

[Tcuxuyeckoe HAcUN{e MK yrposa, Kax crnocob nedcTBUS TPH
pa3boe, HOMKHA JOCTHIAaTh TAKOH We MHTEHCHBHOCTH, KaK H dH-
3HYecKoe HACHNMHe: OHa [OMKHA 3aKNMioYaTk B ceGe yrposy mNpH4H-
HeHHs CMEDPTH MY TEeNecHOro MoBPeX/AeHHS. Takasi WHTEHCHBHOCTh
yrpo3s Bcerma Mower OuTh mpepnonaraema B TOM cnydae, €ciH
OHa TIPOM3BONMTCS [IALOM BOOPYXEHHBIM, PPO3ALLHAM ynotTpebuTh
OpyXHe, TaK KaK OpYyXHe BCeraa MOMXer NPHYUHUTE CMEpPTh HIH
TenecHoe mnoBpexneHde (Cp. pasbsiCHeHue VKK Bepxcyna YCCP
1923 r. no n. LlltpoSens u IlomoBa: yrpo3a CHATbL lIalKOKR TOJIOBY
He MOXET GHTL NPH3HAHA HACHIHEM HE OMACHHIM AN XU3HH; 3TO

WMyLEeCTsa, CPEACTHOM K KOTOPOMY CIYKUIIO nu6o cosepiienue yGuicraa nuto
HAHECeHWe PaH MN¥ APYrHX TENECHHX ucTAsauuii, nuGo yrposa TeM MAH MHBIM
THKAM TIOCNEACTBHEM ANS KU3HH W 3A0pPOBBA®.

1) Uuage: BcTpUH (H. C. CTP. 67). TlpasunsHO NecTynaet Yron. Kon.
YCCP 1927 r., rosopsl O HAacWiuH, FpO3AlIEM CMEpTLI unu ysedseMm, ¥ 00
yrpo3e COBEpLUNTH nopo6uoe nacunue (ct. 174). :

94



ecTh yrpo3a nuuuTe ¥u3uu). CaMas HaNUYHOCTE MCHXUYECKOro
HACHNKsA, OMACHOr( AN XHU3HM, MOXET GHTBL YCTAaHOBMEHA M [0 ero
nocnegcteuam (cp. onp. YKK Bepxcyma YCCP 1923 r. no n. Poc-
AHYEHKO H [Ip., B KOTOPOM MPHU3HAHO, YTO COCTAB MpPECTYNNeHHs,
npenycMoTpeHHoro B CT. 184 (HmHe cr.167) uMeeTcs Ha nUUO B nek-
CTBHSIX BHHOBHHX, NOXHTHBLIMX HMYLUIECTBO [OCHE TOTO, HaKOHH 3a-
Mepny NOTepneBlIHX B orpet, rae oiuH U3 NOTepeBlnX OT HPaBCTBEH-
HOro MOTPsiCEHHsI yMep). DTa yrpo3a HomKHa OHTh TaKOBOH, YTOGH
OHa, M0 MHEHHI yrpoxasllero, Morna BH3BaTh YYBCTBO CTpaxa y
nuua, ei moasepraiouerocs, xota 6k OHa Ha CaMoOM fiene H He
6mna ocywecTBuMoil. [naBHoe, 4To6H 3¢dderT yrposH CMEpTBI0 HIH
yeeuwem GOmn  Hanuuo (moct. [Inenyma Bepxcyna YCCP ot
19 uona 1923 r.) ).

Buin nd BHHOBHHIA B pa3foe goopyHeH MMM HeT, 3HAYEHHH
He umeeT. Kak pasnacHeHo B onp. YKK Bepxcyna YCCP 1923 r.
no p. 3MHHUHA, COCTAB MNPEeCcTynneHWs no CT. 184 (HwHe cT. 167)
He TpefyeTr BOODYXEHHA BCEX MM XOTAwOB OJHOrO U3 YYACTHHKOB
fipeaycMoTpeHHoro cT. 184 npectyndoro nesHus, Tak Kaxk crT. 184
npenycmatpueaeT Boobule (GM3MYECKOE WNU MCUXUYECKOe HACHIHE,
rpossiiilee CMEpThI0 HITH yBe4YbeM.

Tax xak HacHnue mnpa pasboe KpoMe CBOeH HHTEHCHBHOCTH
HHYeM He OTNHYaeTcs .OT HacHnus B cocTaBe rpafexa, To Bce
CKasaHHOEe O HAaCHIIHM NPH aHanH3e NOHATHA rpabexa coxpaHseT cCBoe
3HadeHue W s pasbosm. B uwactHocTH Hacunue, NMpoMclIeniuee NGcne
AOXHMIIEHHS, PaCCMaTPHBAETCH, KaK caMocToATeNbHOe npecTynneHHe.

B ofuwem cocrase pasbos, kak oH obpucoemBaercsa Yron. Kon.,
eCTb eule OgHa OCOGEHHOCTh, HACTOALIMHA CMEICT KOTOPOH MOMET
6LITL BHISICHEH C OHON CTOPOHH B CBSI3H C MOHATHEM OGaHAWTHU3MA,
¢ apyroi—c ofuM noHsTHeM coydacTtud. Hmenno ct. 167 onpe-
nensier pasboid, Kak HamajgeHHe OoTAOeNnbHOro nuua,?) a Tak Kak

1) Uuoro mMueuna Cuanepcon (,O npenenax npumeHeHus cr. 184 VK=,
8 Ewxeun. Cos. 10ct. 1924 r. Me 18 crp. 420), KOTIPHHA HAXOAAT HEOOCTATOHYHEIM,
ecNu y NOTEepreBiiero CAoMuIock yGemfgeHue, 4TO €ro MHUSHA W 3AOPOBLW
rpOSUT ONACHOCTh, ¥ TpebyeT, 4TOOH 6una NEACTBUTENBHAA, T.-€. peanbHad,
a He MHuMas yrpo3a. Toro xe parnaga npuaepmusaerca Nepuer (Mmywm. npecr.
crp. 20), Haxond, 4TO B Cly4ae yrpo3W peBONkBEpOM-TIyradeM HeT ocoboii co-
UUANbLHOM OMACHOCTH TNPecTYMHHWKA: 3TO He pa3GofAHWK, a axkTep, HrpaoLIHi
ponk pasGoiinuka. BcrpuH (H. ¢. cTp. 67) Taikke He ycmaTpHBaeT B 3TOM cay-
4ae pas6os B BUAY TOro, 4TO, MO €ro MHEHHIO, ANA COCTABA STOrO NpecTynie-
HuA no Yron. Koa. 1926 r. yrposa HemocTaTo4Ha.

2) Asep6. Vron. Hop. (crt. 184) xapaxtepnsyer pasbodt, Hax OTKpHTOe
NoXMiIeHWe HYHOr0 KMYLISCTBA, He YMOMHHAA O COBEPLWEHWH €ro OTAENbLHHM
nuuoM, i
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cT. 59° roBopuUT 0 6aHAMTH3Me, KaK 06 OPraHW3ALMM BOOPYKEHHEIX
6ann ¥ ydacTMM B OpraHH3yeMEIX MMM HanaleHHWsX Ha COBETCKHe
YacTHHE YYPEeMAEHUS MM OTRENbHHX rpaXnaH, To S$CHO, YTO B
OTHENBHHX cnydasix pasfoid npespaujaercs B 6GaHauTHaM. Tam, rae
pa3sboil comepuiaeTcs BOOPYMEHHOH 6aHAoH, T. e. OPraHW30BaHHEIM
BOOPYEHHHM COOGLIECTBOM, OTBETCTBEHHOCTH 3a TO NpPecTym-
neHde NOoMmKHA ompenensiTecs no cr. 593, a He cr. 167. OcHoBm-~
Bascb Ha aToM, UHCTp. nuckMo YKK Bepxcyna PCOCP 1927 r.
Ne 1 npusHaer, 4To Hamapjelide ¢ UeNbI0 OBNANeHHUS HMYIECTBOM,
COBEpLIEHHOE ABYMS WUNH GONBIIHM KOMUYECIBOM NHUL TpPH HalH4-
HOCTH NPH3HAKOB OPraHW30BaHHOCTH, MOMKHO MPEcNeNoBaThCH Mo
cr. 59%. Hanporue nnenym Bepxcyma PC®CP a noct. or 7 mapra
1927 r. (npot. Ne 5) HaxogHT, YTO OOHO y4acTHe OBYX NHL, KOCTa-
TOMHO A/S NPUSHAHWA Hanuuusa GaHOou B cMucne cr. 593, OpHaxo
Kasanock 6k, YTO eCnH B HaNafeHHH Y4YacTBYeT HECKONBKO HeBo-
OPYXEHHHX NHL, KOTOPHE, Hanp., HaHOCAT [HOTEeprnesliemMy YAapH
KynakamMd M MOXHIAIOT €ero HMYyIuecTBo, TO, XOTs OH AaHHadA
rpynna iuu 3apaHee COpraHHsoBaiach ANA COBEpUIEHHS BTOCG Tpe-
CTYNNEHHs, 3[eCh HeMNb3sl yCMaTpPXBaTE GaHOMTH3M; 9TO Gyger pas-
6o#, COBEPLIEHHHH HECKONbLKMMH DMuaMu, ro coysacruw. C apyro#
CTOPOHKLI, €CIM MMEeeTCs COBMECTHasl NeATeNLHOCTE HECKONBKUX JiHLL,
HOTOpHE OAHAKO He 06pa3yioT BOOPYKEHHoH 6aHAL, HAnp. eCNH ONHH
MOACTPEKAET APYroro CoBEPWIKTL pasbod, To 3meck OymeT coyua-
cTHe B pasfoe, a HE GaHAATH3M, XOTA 6Ll COBEpIUHBIUMHA pas6oi H
OmedcTBOBan MNpH MOMOIIH  OpyXHd. B Takom cMuICNle BrICKAa3anack
VKK Bepxcyna YCCP no pany nen (onp. 1924 r.mo a. NeNe 188
u 201, 1923 r.—Ne 241) 1),

Mepa coumansHo# sawuTH 3a pasboil—nuiueHHe CBOGOAH Ha
CPOK 10 5 neT.

§ 39. Ocobue BuaH pasbos. Kpome npoctoro pasbos
Yron. Kon. sHaer pnBa KBanuuLHpPOBAHHHX €ro BHAAZ, MpPHYEM
OCHOBaHHEM KBanupHKAUHH ABNSETCH HiIH a) oco6eHHOCTE cyfnerTa
MpecTynneHus, unu 6) ocobeHHO MHTEHCHBHHA crocof pelcTeus
BHHOBHOIO.

') Mna4e: 3Bctpud (H. c. eTp. 67), Haxoms, 4TO HananeHwe, yYMHEHHOE
HECKONBKUMH NHLAMH, PACCMATPUBAETCA yXKe Kak 6aHnuTHaM. Toro e MHeHuA
Fankun ,O pasaboe u Gaugutusme* B ,,Pab, Cyne* 1927 r. e 6.

Cneayer oTmeTuTs eme, 4TO nneuym Bepxcyna YCCP (Bect. Cos.
Oct. 1927 r. Ne 11—12 ctp. 441) npuasan, yto xkeanuduxauuma no cr. 76
(sie ct. 593) Vron. Kop. pasGoiiHoro HanajeHuws npeanonaraer Hanuuue
MONUTHYECKOTO MOMEHTA MPECTYN/IeHHA, TaK 4TO K YyronoBHoMy GaHOMTH3MY
nmpHMeHHMa Tonbko cT. 184 (Humue er. 167),
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a) IMo cy6rekty kBanubuuupyercs pas6oi, COBEpIIeHHH MoB-
TopHo (cT. 167 4. 2). Kak u B npyrux cny4asx, MOBTOPHOCTH
3IE€Ck CneAyeT MOHMMATh KaK B CMLICME HOBOrO COBEPWEHUS paa-
6os mocne ocyxfeHus 3a NpexHud, TaK ¥ B CMuCHe pasHOBpeMeH -
HOFO COBEpIIEHUs HEeCKONLKMX pa3boeB, 3a KOTOpPHE BHHOBHHNA Cy-
RATCS OofHOBpeMeHHo. Bo BCsiKoM cnyyae ofa NpecTynneHHs RomKHA!
KBanudUUHPOBATECS, Kak pasbofi.

Mepa counanbHOW 3aWKTH 3a 3TOT BHAO pasbos—nHimeHue
CBOGOAE CO CTPOrod W3onsuMed Ha cpok no 10 nmer ¢ konducka-
UHEeHd BCEro MM YacTH MMYLIECTBA,

6) Ocobas wuHTeHcMBHOCTE cnocoba pmeficTenst npu pasboe
BEHPaXaeTCcsi B TOM, YTO BHHOBHLIH NMPHYUHSET TMPH HACHILCTBEH-
HOM HananeHWH CMepTb WNH Taxkoe yBeuwe (CT.167 4. 3)1) Yron.
Kon. 1922 r. He yxasmBanm Ha npHYHHEHHE CMEePTH MNH yBe4bs,
KaK Ha O06CTOATENLCTBO, YBENUYHBAKLICE ,OTBETCTBEHHOCTH MpH
pasboe, nonyckas B nioGom cny4yae pa3bos, Mpd MPU3HAHWA BHHOB-
HUKA ero oco60 CouManBHO ONACHHM, MPHMEHEHHE BHCIEH MepH
HakasaHus (cT. 184 4. 2). Muave nocrynaetr ¥ron. Kop. 1926 r.,
NpHYeM TaK KakK OH NPeAyCMaTpPHBaeT, KaK OCobui BuA KBanudpu-
uuposaHHoro ybuficTea, y6HIETBO.C KopuCTBIO (CT. 136 m. ,a%),
TO OTCiOfld BO3HHKAET HEeoOXONWMOCTE \pasrpaHH4eHHsi KOPHCTHOro
ybuicTea u ybuiicTsa, coBepmieHHOro rnpu pasboe. B 3TOM 0THO-
lWIeHHH TIpexne BCero CNeayeT OTMETUThb, 4TO noHsTHe ybuiicTea
C KOPHCTHOH LENbIIHpe NOHATHA YOWACTRA, COB2DIEHHOrO MpH
pasboe. C onHOi[ cTOpoRH anst pasbosl XapaKTEPHO OTKPHTOE
HanajeHue, TaKk 4TO. BCE/Te cnyuad, rie y6uicTso coBeplaercs
C Uenek 3aBnageHuss WUMYLECTBOM [OTEpPHeHwero MHHEM CHo-
Co60oM, Hanp. MOCPENCTROM BHICTPena H3-3a yrna, HOMKHH Mpe-
cnemoBatecs no ct. 136, a He no cr. 167 u. 3. C npyro#i CTOPOHE
yOuiCTBO, KOTOpoe coBepliaeTCs npu pa3foe, MMeeT wUENbI NpH-
ofpeTeHue NaHHOrO KOHKPETHOrO MMyIIecTBa, TOraad KaK y6uicTeo
C KOPHCTHOA LENb OXBAaTHIBAET H TaKWe Chny4aH, Kak yOuAcTBO
MO MOAKyMy H C Uensld nony4eHuss Hacneacrsa yburtoro. Taxum
06pasoM NPUXONWTCS MPHU3HATH, 4TO M3 6onee LIMPOKOrO MOHATHS
ybuiictea ¢ KopHCTHOH uensio (ct. 136 n. ,a*) Buaensercs, kak
Gonee yskoe,—yGMHCTBO, COBepIaeMOe B yCNosusx paabos, T. e,

1) ¥ron. Koa. B cBOeit cHCTEME TENMECHLIX MORPEKIAEH Hil He 3HAET 0COBOro
HOHATHA yBe4YbS, B YACTHOCTH TAMKOrO; YBEYbE YKJAAHIPARTCA B HEM B obuiee
TIOHATHE TAXKOTO TENECHOrO NMOBPEKAEHHA, MOB! EKILEro 3 co6oi NOTEP 3peHN4,
cnyxa MNM KaKoro Hu6yAbL MHOro oprana (ct. 142).

\
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ecnu GH0 OTKPHTOE HACHNLCTBEHHOE HamafgeHHe C Lenblo 3aXBaTa
YYWOro HMYIECcTBa.

Hawa cyne6uas npakTuka MpHIaeT cyuecTBeHHCe 3HAYEHHE
NpH pasGoe HANKYHOCTH OTKPHITOrO HAaMajeHHs, OTHOCH cny4au
y6uiicTea ¢ uennbo orpabneHusi, npu OTCYTCTBHM OTKPHITOrO Hama-
neHus, K yGuiCTBY, nmpeaycMoTpedHoMy cr. 136 n. ,a“. Tak, nne-
HyMm Bepxcyma YCCP (moct. ot 1 wuions 1925 r.), NpH3Han, 4to
npuMeHeHue cr. 184 4. (HuHe cr. 167) Tpebyer obszatensHo oT-
KPHITOrO HananeHiis1, COBEPIIEHHOTO C CO3HAHUEM [fs TOTepneBUero
W NS OKPYKAOUKX 00 yYHHAEMOM Hal HUM CO CTOPOHH Hananaio-
Wero GU3N4ECKOM HMH [UCHXMYECKOM HACUNIMH, H HTO MO3TOMY
YOHHCTBO MOCPeNCTBOM BHCTpENa B 3aTHUIOK CMEAYeT OTHOCHTL B
Mofo6HOM cnydae K cT. 142 n. ,a“ (HEHe CT. 136). B Takom xe
cmuicne erckasanace YKK Bepxcyna PCOCP no a. Ne 296 (c6opH.
onpen. 3a 1925 r. crp. 70)1).

Mepa counansHo# 3amHTH 3a 3TOT BMA pa3bos—nuweHHe
CBOGONEI CO CTPOroi HMsonsiUHeH Ha cpok 1o 10 neTt c KoHdHCKa-
uMed HMylecTBa.

Bonee TsxxuM BHgoM paaos, CONPOBOXAABILErOCH CMEPTBIO
HIIH HaHECEHHeM THMKOro yBeYbs, JBJSETCS pa36oH, CoBeplIeHHE
ANUOM, TPHSHAHHEM CYOOM' 0C060 COLHANbHO-0MAacHHM 2)

') Bonpoc o maaumooTHowenun er. 136 n. ,a* u cr. 167 v.3 Yron. Kox.
(c1.142 n. ,a* n ct. 184 ¥ron. Ko 1922 r.) pemaetca s Haiwei nUTepatype paanm-
4Ho. Tak,ponaunckmi (Has. coy, cTp: 387; cM. Takxe ero [Mpectynnenna npoTus
mudHecTyH. 1924 r,, cTp. 7) BHABMraeT B Ka4eCTBe PA3rpaHUHHTENLHOND npU3HaKa
HanpasneHWe M XapaKTep yMbiC/IA NPeCcTYNHMKA, YKA3blBAR HA TO, HTO NpH
yOuiicTBe ¢ KOPHCTHON UENEI0 NTUUIEHHE XKHIHU noTepneswero Gulo cpegcTBOM
U3BNEYEHHA KAKUX-THGO MMYIIECTBEHHBX BHITON He B CaMblii MOMEHT ybuiictea,
a [0 WIM nocleé Hero; EeciH e MPecTyNHMK HMeN HAMEpEHHe OTHATh MMy-
WECTBO M € 3TOH UeNbkio Hanman OTKPHTO, MPH HYEM B NpOLECcCe MOXHIUEHHHA,
ANA NpeofoneHHs CONPOTHBIIEHUA HNHM ana nGecrneyeHusa ceBoedl GesomacHoOCTH,
JIMLIHN WHU3HH NOTEPNEBLIEr0 HAK KOoro-Hubyae Apyroro, To B 3TOM chy4ae
OTBETCTBEHHOCTh AOMKHA onpenenAaTecA no cr. 184; B Tex we cnyuasx, xorna
YCTaHOBNEHO, MTO MPECTYNHHK MMej onpefeneHHOe HAMEpeHWEe NHIINTE HMH3HH,
4TOOH 34aTEM NOXMTHTB MMYIIECTBO., TO BTO AEAHHE Kapaerca no cf. 142 ,a“.
3mnes (nass, cou,, crp. 11) npupaer, NOBUAMMOMY, Ppewanuee 3Ha4eHHe
MOpAAKY, B KOTOPOM COBEPLIAETCHA MOXMIMEHHE MMYLWIeCTBa M yOHACTEO, HAXOMM,
4TO, NpH YOHIACTBE H3 KOPHICTH MPECTYAHMK H3GupaeT y6HACTBO, KaK CpPeACTBO
STHM NyTEM BOCMONABIOBATECA MMYLIECTEOM YGMTOrO, NpH pasGoiHOM e yGuii-
CTBE MNPECTYMHHK WHOrAa CcHavana OTGMpPAaeT MMYLECTBO y EpTEEl NyTem
Yrpos3, a 3dTem ywe AumaeT ee uand. C Apyroi cTopoHsl, No MHenuio I'oHTepa
184 u 142“—Bectu. Cos. 10ct. 1923 r. Ne 9 ctp. 222), pewaiouee 3HaveHue
MMEET [pH3HAHWE mMpEecTynHWKa 0co60 COUHMAJILHO-OMACHBIM, YTO ,,NOMKHO
HMMETE MECTO B Tex Cny4anAX, KOrAad B AeAcTBUAX NPECTYNHUKA OOHAPYIKHUIACH
BonA GoOfee MNpecTynHas, HEXEnu Ta, KOTopas 0GBYHO COMYTCTBYeT NpPOCTOMY
yOHACTBY M3 KOPHCTH™.

%) Mo Yronm. Koa. 1922 =, (ct. 184 4. 2) npusnanue npectynHuka ocobo
COUHANIBEHO-0MACHKM He CBAJIHBANOCHE C HANHYHOCTRIO 3THX [OCHEOCTBHI,
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HanuuHocTh o0cofoil  couManbHOW OMACHOCTH  MPecTYMHMKA
YyCTaHABMAMBAETCH CYAOM Ha OCHOBAHUH OUEHKH BCEX 06CTOATENBCTE
HaHHOro Cnyyasi, B 0COGEHHOCTH e OLIGHKM CaMod JIHYHOCTH Mpe-
crynHuka. [loHsiTHE COUMANbLHOR OMACHOCTW BO BCAKOM cCiyyae
IUMpE TIOHATHS KaK peuHauBa, TaKk H npectynHo# npodcccud 1).
Ocofas CoUHanbHAs ONACHOCTL NPECTyMHHKa MOMeT 6uTh. HAMp.,
npu3HaHa, ecnv BHHOBHBIA GHIJI OCYMXAEH YXe paHblle 3a y6UHCTEO
C KOpPHICTHOM Lienbio W 3aTeM COBEpIUN Pa36oi, ecnu OH COBEPLIH
pan pas6oes, COMPOBOMAABLIAXCA Y6GUACTBOM, ecnu OH MO BCEMy
NoBefeHU0 NPENCTABNAETCH OCOGEHHO ONACHEIM ANs OKpYXaloued ero
cpeas u T. m. Tak, onp. YKK Bepxcyna PCPCP mo n. 82360 (Cyn.
Mpakt. 1927 r. Ne 9) yCMOTPENo COLKANBHYIO ONMACHOCTH B 3BEPCKOM
XapaKTepe COBEpIIeHHOrO NPECTyMeHHs. Sra counanbHas onacHoCTh
MOMXET6HTE KOHCTATHPOBAHA K NPH HAJTUYHOCTH NHIIb eIHHUTHOTO CYy -
yas pa36osi, COBEPIIEHHOrO AAHHEIM JTHIIOM BOCOGHX YCNOBUAX U Boco6oH
o6cTaHOBKE, XOTA 6hl OH AEHCTBOBAN EHHOJINYHO, 6e3 COy4acTHHKOB.
DTo BHTEKAET HENocpeacTBeHHo M3 CT./167-4. 3, rosopaleH o ,Tex
¥e NeiCTBHSIX®, T. €. 06 OTKPHTOM HamaneHuH, COBEPLIEHHOM XOTA
61 B NMEpBHA pas.

Kak ocobmii Bua pas6os, OTHECeHHH#i YronosHuM KonexkcoM
K o6nacTd BOMHCKMX MpPECTYNIEHHMH, sBAAeTCH MNPOTHBO3AKOHHOE
otofpanue mpu Goesoit 06CTAHOBKE Y TPaXAAHCKOTO HaceneHus rnpu-
Haexalero NoCHenHeMy HMYIIECTBA C yrpo30H OpyMHEM (cT.1931),
Bpeck crnocof HeHCTBUS BHHOBHOIO XapaKTepHUayeTcs, Kax yrposa
yrioTpebneHus OpyXHs, T.-8. BHABHTaeTCH cnoco6 AeHCTBHS, Cylie-
cTBeHHL mfs pas3bosy KAK 3aKknoyalwuid B cebe OMACHOCTE ANs
¥WH3HU MOTEPNEBILErO.

Mepa couuanbHON 3alWTH 3a 3TOT BHUI pa3sbos—paccTpen ¢
woHthHCKaLMel BCero UMyIECTEA, a NPH CMATYA0UHX 06CTOATENBCTEAX
__nuweHne cBobOAR CO CTPOrOH Haonauuéﬁ Ha CPOK He HHXe 3 nerT.

Pazgea lll.

NMPUKOCHOBEHHOCTE K MPECTYITHOMY MPUOBPETEHHIO
HMYLIECTBA. '

§ 40. loHATHEe NMPHKOCHOBEHHOCTH K npecTyn-
HoMy npHobOpeTEHHIO MMYLWECTBa. [MpectynHoe npuobpe-
1) C aTofl TOYKH 3IPEHHHA €1BA NIM MOWHO MpU3HATH npaBMILHBEM PAIBAC-
uenue [Inenyma Bepxcysa YCCP 21 anp. 1924 r., npu3nasuiero, 4ro keand-

duuUMpOBaAHKE AeAHAA ,AHANOTHYHHIM peuuausy® SBAACTCA PABHOCHIIBHBIM
NPU3IHAHHIO OCYKAEHHOTO COUMANBHO-OMACHEIM.
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TEHHe MMYWECTBa (NPUCBOEHHE M NOXMUUIEHHE), KaK H Hpyrue HMy-
INECTBEHHEI® NPECTYMIEHHA, MOXET OHThH YYHHEHO KAaK OfHUM IT4LOM,
TAK H HECHONLKHMH NHUAMH [0 COYYacTHIO MEXAY HUMH, MpH4YeM
B OMHKX cny4yasx (NpH Kpaye ¥ HACHNBLCTBEHHOM rpabeske— ct, 162
n. ,6¢ 165 4, 3) npenesapuTensHoe COrnaweHHe Y4acCTHHKOB [pe-
CTynneHus camo no cefe, B APYrMX—B CBA3H C HHLHIMH YCIOBHAMH
(6anna npu pasboe—ct. 59%) amnserca nmo Yron. Kopexcy ocHosa-
HHEM QAnsl yCHIIEHHS OTBETCTBEHHOCTH 33 OTHENbHEE NPeCTYNNeHHd.

Camo coboio pasymeercs, 4T0 B OTHOWEHUH NPECTyNIe-Hil npo-
THB HMYWECTBA COXpPaHAIT CBOE 3HAYEeHHE ofHe NOoNoKeHHS o
COy4acTHH B MPEecTyOnNeHHH, ycTaHoBleuHHe B cT. 17 u 18 Yrom.
Konekca. IMoeToMy Hapsily ¢ TeMm, KTO BHMONHAET HEMOCPEACTBEHHO
COCTaB TOro HIH HHOro TMpecTynneHud, 3aknioyaioimero B cebe
nprHobpeTeHHe umyuiecrea, Yron. Kop. npecnesyer W Toro, KTto
CONEHCTBYET €ro BHIMOMHEHHIO.

Ho kpome To#H nesTenbHOCTH, XOTOpPas XapaKTepH3yeTCs, Kak
COy4yacTHE B MPEeCTYM/IEHHU M [ANS KOTOPOH | CYWECTUEHHLEIM YCro-
BHEM SIBNSETCH HANUYHOCTL NMPHUYMHHAOH CBA3H Meway nedcTsHeM
K2XIOTO H3 COYYACTHHKOB M HACTYNMHBUIAM MOCNENCTBUEM, BO3MOXHA.
H TaKas NeATeNbHOCTb OAHHX JHLEME OTHOWEHHIO K NPeCTynueHHIo,
YUHHEHHOMY NPYTHMH, KOTOPAs B NPHYMHHOH CBS3H C MOCNEIHAM
HEe COCTOMT, TaK KaK OHA' BO3HUKHET THUIIL MOCNEe ero BHMOOMHEeHHS
H JiMllb 10 MOBOAY MOCAEAHEero. 8T0 T. H. NPHKOCHOBEHHAA MAes~
TENBHOCTE HMITA MPHKOCHOBEHHOCThL K MPECTYIUIeHHIO.

ITo rocnoaCTByOKM B HAacTosILEE BPEMS B HayKe YroJIOBHOMO:
npaea B3risnaM, B MPOTHEOINONOKHOCTL MPEXHUM B3TJiSAaM, MPHKO-
CHOBEHHOCTbL He 06HHMaeTca o6MUM NoOHATHEM COy4acTHs, KaK BhIMa-
Aaioulas M3 HEero, H HaKa3HBAETCH B KaYecTBe 0CO6Iro MpecTymnne-
HHS; BCMEACTBHE BTOro B 0CoBeHHON uYacTH mNO6Oro YroNoBHOro
KolleKCa MOXHO HaWTH onpeneneHUs o6 OTBETCTBEHHOCTH 34 TaKue
nesiHHsl, KOTophe, 6yNy4d NPHKOCHOBEHHOW [esTENLHOCTLI K BH-
NONHEeHHI0 H3BECTHOIO MDECTYNMNeH!s APYTHMH JIMUAMH, PacCMaTpH-
BAOTCA OAHAXO, KaK CaMOCTOSTENbHHE [pecTynneHus. TaxoBHI,
Hanp., npenycmorpeHHuie B Yron. Konekce cnydaw HenoweceHus of
YUHHEHHBIX HIIM TOTOBSIUMXCH KOHTD-PEBONILMOHHHX MpecTymnie-
Husix (cT. 58') M HeKoTOPHX 0CO60 OMACHHX MPECTYNIEHHAX NPOTHE
ncpsaka ynpasnedu:d (ct. 591%). Taxas e NpHKOCHOBeHHas nesi-
TELHOCTb BO3MOXHA M B OTHOUWEHHH HMMYIIECTBEHHHX [PecTyn-
NIeHUH W, MpeXKae BCero, MMEHHO TeX, KOTOPHE HanpasnAoTCs
TIPOTHB HMMYIIECTBA, HaK MaTepHanbHOH Belld; OHA BhIPaX3eTCH
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B BHllé [PHKOCHOBEHHOCTH K [POTHBO3aKOHHOMY MpHOGPETEHHIO
HMyLlecTRa.

[IpHKOCHOBEHHOCTh K MMYLIECTBEHHHM NPECTYMIeHHsIM, B 4acT-
HOCTH YKPHIBATENLCTBO MIOAOB MPECTYNHOH AEeATEeNbLHOCTH, SBNSEeTCH
AedAHHeM He MeHee BpejHuHM, 4YeM HE[NoCpelCcTBeHHOoEe Y4iHHEeHHE
9THX MpPecTymneHHH, TaK KaK Henb3d He YYUTHBATh TOro, 4TO
OYeHb 4YacTo Kpaya He 6mna 6nl coBepuieHa, ecnyd 6kl y Bopa He
OLiN0 BO3MOXHOCTH COHTE yKpajeHHoe, YHPHBATENH MNOXHIIEHHOrO
He MeHee onacHkl, YeM CaMH MOXHTHTENH.

Bee COBpPEMEHHEIE 33aKOHOOATENECTBA 3HAKT AGAHHA, 3TOro pofja, HIH
NpeAyCMATPHBAA UX CPeau APYrUxX UMyLIECTBEHHEIX MPecTyniuedHdi (dpaHu., urtan.)
HIIA Me OTBOAA MM camoctoATensHoe Mecto (repm.). [llpu atom o6miuno onpe-
AeNeHHA OTHOCHTENLHO HAKA3YEMOCTH RPHKUCHOBEHHOITI AEATENIBHOCTH K HMY-
LECTBEHHHM NpecTynnedHuam QopMynupyioTCA ROCTATOYHO IWHPOKO i TOro,
YTo6Bl AATE CyAy BO3MOmMHOCTL OXBATHTL HMH cCaMhble paauooﬁpaauue BHOW

npecTymjieHdd 3TOro pona, NpeAcTaBAAOUIHX HECOMHEHHO [NcAHHA, BPelHbIe Ansa
oblWeMHUTHSA,

Hawe nopesoniou#oHHOE MPaBo NepBOHAYANLHO MOHUMANO MPHKOCHOBEH=-
HOCTb K NpHOGPETEHHID HMYLIECTBA BECbLMA YaKo, U B \YCT. O HAK. npeAycMar-
pPUBANCA TONLKO Cnydad NMOKYNKH, 4 Takwe NPUHATHR B 3aknaj 3aseloM0O Kpa-
AEHHOro MNW Moiy4eHHoro uepes o6MadH wmywecrsa (cr. 180). Ho yron, ynom.
19.3 r. pacwupuno nNoHsTHE STOrO NpecTYRNeHHs, rosdps Booblle o npHobpe-
TEHHH, NPUHATUM A XpaHeHWs, ANA SOKPHITUA MAM B 3aknaj Mnu ana cbuita

H O cOHTE 4Y}Oro MMylUecTBa, 3aBEAOMO. NOGHTOr0 THAMKHM NPECTYMIcHHEM
{cT. 616). -

§ 41. Nokynka 3daBeQoMO'KpageHoOro HMyuecTea.
IToxynka 3aBefoMo KpafeHOro HMyulecTBa ecThb YMHIUNEeHHOe MpH-
ofpeTeHHe nyTeMm/ OOFOBOPa KYMIH-MPONAXHK HMYLIECTRZ, 3aBe-
loMo pnsi BHHOBHOrO mebuToro mocpeacTEoM Kpaxu (cT. 164
Yron. Kon.). -

O6LeKTOM ITOr0 MPECTYMNeHHsd MOXeT OhITh MMYIIecTBO, Kak
MaTepHanbHas Bellb, NPHYeM [pPecTynHas NesaTeNbLHOCTE MOXEeT
HanpaBAsaTbCA NPOTHB NwboH BeluH, SBASOLENACS NPeaMeTOM MOXH-
LIeHHS.

C BHyTpeHHEeidl CTOPOHH [esHUe NOMKHO OHTH YHHHEHO YMEI-
wneHHo. BUHOBHLEIA [OMKEH 3HAThb, YTO TO HMYIECTBO, KOTOPOE OH
nokynaeT, JoOHTO nyTeM KpawxW, M HOMKEH XenaTk npuobpecTH
ero ). 3aBefoMOCTH [OMKHA BHIPaXaThC B 3HAHHH TOrO, HTO
foKynaeMoe WMYLIECTBO NMpHOGpeTeHO nyTeM KPaXH; HO MPH 3TOM
BOBce He Tpebyercs, HTOOHI BHHOBHHIH 3Han caMuHi GakT KPaXH;
AOCTAaTOYHO, 4TOOH OH 3HaN, 4TO Bellb KpafeHas, a Korja, Kem

1) Bonkon (H. c. ctp. 140) TpeGyer, 4YTOGW MOKYMUIMK SHAT, 4TO MOKY-
naeT KpajeHyw Bellb MM 70 BCeM oOCTOATeNnsCTBAM fAena A0MmKeH Guul of
BTOM 3HATH.
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M y KOro oOHa yKpaneHa, 8To 6Ge3pa3nuyHo. BnonHe npaBunsHo
noatomy onp. YKK Bepxcyna YCCP 1923 r. mo n. Bynosckore,
pU3HABWEE HEBOSMOXHOCThL NpHUMeHeHHa CT. 181 (HuHe cr. 164)
MPH HEAOKA3aHHOCTH 32BefIOMOCTH AN BHHOBHOrO O6CTOATENBLCTB,
COMPOBOXIABWIHX  mMOKynKy. Kaxkumu  morusaMu pyxoBoguncs
OPY STOM BUHOBHHM, TakXe 6e3pasnuyHo; 3TH MOTHBH MOTYT GHITh
H HEKOPHICTHLIMH, HAMp., XelaHHe OKa3aThb TaKHM 06pa3oM MOMOWL
BUHOBHOMY, HO OGHIYHO 3TO [eSHHE COBEpPWAETCA M0 KOPHCTHHM
no6yxpaeHuam. HeoctopoxHas nokynka KpajeHoro, B Buay Tpebo-
BaHHUS 3aBENOMOCTH, IIPECTYN/NeHHs! He o6pa3yeT, XOTsl BMONHe
BO3SMOXHO MpPEeNCTaBHTh Cefe M HEOCTOPONHYIO NEATeNLHOCTL B OTHO-
' WeHHH MOKYNKH MOXHIIEHHOro, Hamp., ecn¥ TOproBel, [oKynas
HMYIlleCTBO, AEHCTBYeT 6e3 NO/MKHOH OCMOTPHUTENBLHOCTH M npuobpe-
TaeT MOXHIIeHHOE.

MpectynHoe neficTeMe B cocTaBe paccMaTpHBAEMOro npe-
CTYNneHusl XapaKTepu3yeTcs, KaKk IMOKyNxa KpageHoro. Takum
obpasom Yron. Kopexc mpsMo He npepycMazpusaet ¢ omHO# CTo-
POHH HHHIX, KPOMe IOKYMKH, CrnocofoB mnpuolpeTeHHs KpaaeHoro
HMylecTBa, a C [OPYro# NpHoOpeTeHH$ . HMYIIECTBA, NOGLITOrO MHEIM
nyTeM, 4eMm kpaxa. B nepBoM (OTHOWEHHH OKA3HBAIOTCH BOBCE HE
NPEAYCMOTPEHHEIMU NPHHATHE KPANEHOTO HMYIUECTBA HA XpaHeHHe
MNH 113 COKPHTHS HIK (B 33aKnafi-Mnu mna cbuita, paBHO, Kak
ofMeH 9TOTrO HMYyLIECTBA, \MJIK NPHHATHE ero B Aap. OgHAKO STOT
npo6en nomkeH OWThH MOMOJAHEH, TaKk xax, ecnd Yron. Komexc
3anpelaeT MNOKYNKYy KPafg@HOro HMYLIEeCTBa, TO HA TOM )K€ OCHO-
BaHWM OH [OMKEH 3anpellats BCAKYI BOOGWIE WMYLIECTBEHHYIO
coenky € JAaHHHM HMYyUIECTBOM, B 4YeM GOul OHa HH NpPOSBHIACK.
Buno 6 HenocnenoBaTtenbHO MpecnefoBaTh MOKYNKY KpaaeHOoro
M ocTaBnATh 6e3 npecnefoBaHHs MPHHATHE €ro Ha COXpaHeHHe.
Takoe TonxkopaHHe cT. 164 mMower HaliTH cefe MOATBEepXASHHE
B CCHAKe Ha CT. 193! 4. 5 KoTopast npegycMaTpuBaeT aHaNOrHY-
Hoe [esiHHe, rOBOPS O TpPHUHATHH OT BOEHHO-CNYKALEro Mo
KaKkoMy OHl TO HH ORIIO OCHOBAHHIO (mokynka, ofmeH, nomapok,
3akfan ¥ T. I.) OMpefeNeéHHOr0 Ka3eHHOro MMyiuecTsa. Bo BTOPOM
OTHOWeHHH, XoT Yron. Kofexc roBopuT nuwe 0 MOKynKe Kpaae-
HOTO, He yNoMHHAs 06 WMYIUIECTBE, NPHOGPETEHHOM MHHM NPOTHBO-
3aKOHHHM NDyTeM, KasanoCb OH MNPABMNBLHEIM  PacnpOCTPaHUTH
NoCTaHOBNEHHe CT. 164 u Ha 3TH cayyad; WHade NOKYNKY HMYylle-
CTB2, NMPHOSPETeHHOro, Hanp., nyTeM rpa6exa UM pasbos, npH-
wiochk G6H MMM CYMTATH HE MONNENAWeH YronoBHOH PEnpeccHy Wiu
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paccMaTpHBaTh, KaK MOCOGHHYECTBO B BTHX npecTyniedusax !). C atoH
TOYKH 3peHHs BnonHe npaBunsHo onpen. YKK Bepxcyna YCCP
1925 r, no n. Anydprenxo (Becr. Com. Oct. 1926 r. Ne 3),
MpH3HagWwee, 49TO HOK}’HKE 3aBepomo HDECT)'HHHM nyTem ﬂpHDﬁpE-
TeHHHX Jfowaged He ecTk Moco6HUYecTB0 B pa3BboiiHOM Hama-
neHuu 2).

TIpy pacCMOTPEHHH COCTaBa IIOKYNKH MNOXHIIEHHOTO Hano
ONHAaKO MMeTb B BHJY, YTO C TO4KM 3peHus Yron. Konexca B Heko-
TOPHIX CHy4Yasx NPHKOCHOBEHHOH MEsATENBHOCTH BTOr0 poAa Hamo
YCMATPHUBATL COyyacTHe B Kpaxe, a He MOKYOKY KpageHoro. Neno
B ToM, 4to Yron. Kon. PCOCP B npoTruBOMONOXHOCTE BCEM Ipy-
FHM 32KOHOOATENECTBAM pacClWiMpsieT MOOHATHE COY4acTHA H Ha
YKPHBATENLCTBO, CMELWIMBAA TaKHM o6pa3oM cOydacTHe C MPHKOCHO-
BeHHoCcThW. HMmenHo, mo cr. 17 Yron. Kom. k Kateropuu mnocoGHH-
HOB OTHECEHH He TONIbKO Te, KTO COAeHCTBYET BHINONHEHHIO Npe-
CTYNJIeHHA COBETAaMH, YKa3aHHAMH, M[penocTaBleHHeM CpeicTs M
yCTpaHeHHeM M[persiTCTBHHA, HO BMECTE.C TEM M Te, KTO coaeH-
CTBYET COKPHTHK [PECTYNHHKA HIIH CNEeNoB MPECTYM/IEHHSA, MEeXay
TEM COKDHTHE NPEeCTYNHHKA HWIW CAeNoB MpECTYMIeHHs caMo 1o
cebe ecTb BHA YKPHBATENbCTBA, T.-. IPHKOCHOBEHHOCTBL K I[Ipe-
CTynneHHw, a He coydactue. [losTomy BO3HMKAET BOMPOC O B3AWMO-
OTHOIWIEHUH TEX Clly4aeB {IPUKOCHOBEHHOCTH, KOTOPHE MOryT OHThb
nonBeneHH MOA MOHATHE COY4acTHS, M TeX, KOTOpLIe OTCIoAa BHAE-
nswotcd. Pewalpoilee 3HaYeHHe B 3TOM OTHOWEHHH HMEET TO
06CTOATENBCTBO, HYTO AMA(COYyHacTHs HeoOXOAEMO 3HaHHEe KaXIoro
H3 COYYacTHHKOB O TOM MPECTYIUIEeHHH, B KOTOPOM OH MPpHHUMaeT
y4yactHe, [losToMy IIOKYNIIHK KPAAEHOro, ecClH OH 3HaeT, NyTeM
KaKoi HMMEHHO Kpayu NpHoOpeTeHO MNOKynaeMoe HAM HMYLECTBC,
NOMKEH OTBEYaThb, KaK MOCOGHMK—YKPHBaTeNb, 3a COyYacTHe B BTOH
Kpaxe. Ecnd e OH 3TOro He 3Haer, OH OTBeyaeT mo cT. 164.

[Moxkynka KpaneHoro npennonaraeT Ansd CBOEro COCTaBa HalH4-
HOCThL WHOro Cy6bhexTta, YeM TO JIHLO, KOTOpOe MPHHHMANO Yy4YacTHe
B Kpaxe; [03TOMY €CNnHM OAWH M3 COYYaCTHHKOB KpawH Kymun
y Ipyroro HemocpeACTBEHHO TMOXHIIEHHOe [OCHEéAHAM HMYLIECTBO,
OH He MOXET OTBeYaTh H 32 KpaXy H 33 NOKYyNKYy MOXHUIEHHOro

1) ¥ron. Kop, YCCP 1927 r. rosoput Gonee mpaBHibHO O MOKYMNKe 3aBe-
pomo nmoxuuwexHoro (cr. 175).

3) Wmuoit earnan bBuckasuBaeT Pa6unosny (.CoyyacTue u cpynxa xpaneH=
Horo® B Pa6. Cynme 1924 r. Ne 19-20 ctp. 619), naxons, 4to hpuoGperarent
3aAENOMO NPHCBOEHHOrO AOMKEH Kaparscd no cT. 16 w 185 (umue cr. 17 u
168 4. 1), kKaK COY4ACTHHK NPHCBOEHHS.
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H OTBEYaeT TONLKO 3a Kpaxy. C Apyroit CTOPOHH AN OTBEeTCTEEH-
HOCTH 32 MOKYNKY KpajeHoro Ge3pasnuuHO, YCTAHOBNEHH MU CYAOM
BUHOBHWKH NaHHOH Kpa¥H, TaK 4TO eC/H MOXMUTHTENH HUMyUlecTBa
M He OGunu ofHapyMEeHH HMNH DO3HCKAHE, BCE-TAKH BO3MOXHA
OTBETCTBEHHOCTb TOro, KTO KYMHN KpajeHoe umyumectso. Heobxo-
AMMO NUWb, 4T06H cyn npuaHan GakT HoXHUIeHds NOKynaemoro
umymectsa. KoHewHo, npogasueM STOro MMyulecTBAa MOXeT GHTh
HE TONbKO CaM MOXUTHUTENb, HO M TPEThbH NHLA,

OKOHYEHHHIM paccMaTpHBaeMoe NpPEeCTYNNeHHe [OMKHO CHH-
TaTBCA C MOMEHTA MOKYNKH KPafeHOro, T.-e. 3AK/MIYEeHHS COOTBET-
CTBEHHOH CHenKH, XOTA O6H HMYIECTBO H He 6o NpH 3TOM
fepepaHo noxynatemo. JleATeNbHOCT, MNpENecTByomas SToMy,
Harp., MeperoBOpH O MOKYyMKe, NOMKHA PACCMATPHBATLCA, KAaK MOKY-
WeHHe Ha OpecTynneHWe, IMOCKONBKY O6hiMa B HANMYHOCTH 3aBeno-
MOCTE MOKynaTens o MPecTyMHOM NPOUCXOKAEHHH Y MPOKaBLA MOKY-
MaeMoro MM HMYyLIECTBA.

Mepa counanbHoi 3awMTH 3a NMOKYNKY. KpaneHOro— numeHue
CBOGOAHl M/IM MPUHYAHTENbHHE paSoTh Ha Cpok pgo 6 Mec. unum
wtpad go S00 pys.

Kpome npoctoro Bupa nokynkm. xpanenoro Vron. Kox swaer
¥ KBanupMUMPOBAHHHI ero. Bui, MMEHHO, ecnH 3To MpecTynneHue
cosepumaercd B BHAe npoMucha (er’ 164 4. 2). B stomM cnyuae
NDHAHMAGTCS BO BHUMAaHWE NPOPECCHOHANEHAs AEATENLHOCTH Npe-
CTynHWKa, MpH 4eM ANA NPHIHAHAA HAMUYHOCTH TAKOK e TeNbHOCTH
BHHOBHOrO AOCTATOYHO MCXOAMTL U3 (hakTa XOTH 6L ONHOMO nestHus,
MM Y9HHEHHOr0 ¥ HAXONAMWIEroCsd HAa PaCcCMOTPEHHH CY1a, €CNM B~
nCHEHWE BCero obpa3a XH3HH BHHOBHOIO CBHAETENLCTBYET O TOM,
4TO OH BOOGIME 3aHUMAETCH YKPHBATENLCTEOM MOXHIIEHHOTO. Ho,
HOHEYHO, TakoH (akT, KaK MNOKyNKa MOXHUIEHHOro B [8a- npuema,
KaK aTo npasunbHO yKasaHo B onpen. YKK Bepxcyna PC®CP no n.
Ne 22295 (Pa6, Cyn. 1927 r. \e 15), He maeT OCHOBaHHH CYHTATH
BTy MOKYNKY COBEPUIEHHOW B BHAe npomucna, Yron. Kop, 1922 r.
TPeGoBan npH MOKynKe KpameHoro cBepx Toro uens cbura. Yrom.
Kox. 1926 r. o6 stodi uenu ne YNOMHHAET, TaK KaK Oob6wYHO
MOKynKa KpajeHoro coBepwaeTcs ¢ SToH wmenwio. Ho BOaMOXHL
Cly4aH, rae MMyLIECTBO NpHOGPETaeTCs Mnsi COBCTBEHHOrO yrnoTpe-
ONneHHs; OHHM, Npd HANHYHOCTH NPOMHC/Aa TOXe O0XBaTHBAKTCHA
cT. 164 4, 2,

Mepa couuanbHod sawmTH 3a sTOT BHA MOKYMKH KpaneHoro
——JHledne cBo6oAH Ha Cpok 10 3 ner ¢ KoHdpuckauUei HMYLIEeCTBa.
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Kpome noxynku kpaneHoro Yrom. Kopmexc sHaer ewe ofHo
MpecTynHoe AesiHHe, GM3KO K HeMy noaxoasuiee, HO OTHECeHHoe
He K WMYUEeCTBEeHHHM [PECTyNJIeHHs M, a K rpynne BOMHCKHAX mpe-
crynnedni. [locnenHee, WMeeT, ofHAKO, HECKONILKO HHYIO CTPYKTYPY,
TaK KaK pacCMaTpHBAeTCH, Kak COyyacTHe B NPECTYMIeHUH, Y4H-
HEHHOM J[pPYyrHMM JIMLIOM, HMEHHO BOEHHO-CMYXalluM, & He KaK caMmo-
CTOSITENBHOS NpecTyruieHne. STo—3aBefoOMOe MPHHATHE OT BOEHHO-
Cnyxaluero BHAAHHHX eMy IS NONb30BaHWs MNPEIMETOB Ka3eHHOro
O6MYHIMPOBAHUA ¥ AMMFHALMM KAM BHIAHHHX €My Iis cnyxeb-
HOro ynoTpe6neHHsi XOJNOOHOFO M OrHEeCTPeNbHOro OpYus, MaTPOHOB
u nowanu (cr. 19310 5. 5).

Cy6BeKToM STOro MPEecTyMieHHs MoxeT OHThb BCsKOE JIHLO,
He Tonbko BoeHHocnywamuid., O6bexT—npeaMeT, TOYHO YHA3aHHHIA
B 3aKoHe, C BHYTpPEHHEH CTOPOHH [esHHE NpeRnonaraercst y4HHeH-
HHIM yMHLUfeHHo, Tak kak Yron. Konekcs roBopuT o 3aBeloMOM
NMPUHSATHH OT BOEHHOCNYXAIIEro Ka3eHHOro WMyumlecTBa. BHHOBHHIHA
ROM¥eH 3HaTh, YTO TO JHUO, Yy KOTOpOro, OH 6eper HMyIecTBo,
ABMSIETCS BOEHHOCHYXALIKM M 4YTO HMYIMECTBO, KOTOpPoe MNOoCMefHHH
CcOHIBaeT, COCTABNAET HMYLIECTBO Ka3eHHOe; NpH BTOM BOBCE He
TpefyeTcs YCTaHOBNEHWS TOro, 4TO,BHHOBHHH 3Han O NpoTHBO3a-
KOHHOH HesATensHOCTH BOeHHOCHyKawlero; sTo camo coGo#d npenno-
naraeTcd, TaKk KaK KaseHHOe MMYH{eETBO He MoXeT 6HThL IpegMe-
TOM [O3BONMEHHOH 3awoHoM cpenku (ct. 23 Ipawn. Kon.). Cnocob
HNeACTBHs BHHOBHOTO onHewBaeTca Yron, Komexcom B AaHHOM
cnysae Gonee noApofHO, YeM B OTHOWIEHMH MOKYMKH [OXHIIEHHOro.
DTo He TONLKO MOKYmKa; HO O6MEeH, MOJApOK H T. I,

Mepa couxasnbHOW 3allMTH 3a NPHHATHE 3aBefOMO KaseHHOro
MMYIIECTBA OT BOEHHOC/YXAlUEero Ta, KOTOpasl YCTAHOBJEHA 3a mpo-
MOTaHHe STOTO HMMYlecTBa,—IulleHHe cBobonn Ha cpok no 1 ropa
B OTHOWEHHH HMYIECTBa, BHAAHHOTO UNS [MONb30BaHHS, C AOmylle-
HHEM OTBETCTBEHHOCTH, NpPH CMArYapuux o6CcToATenbLCTBAX, no
NpaBuIaM ycrasa QUCUUNIHHAPHOTO (KOHEUHO, A BOBHHOCNYKALIHX),
a4 B OTHOUIEHHM OpPY¥HS, NATPOHOB W JoWaNH—MHIIEHHe CBoGoAH
Ha CpoK He HHxe 1 roja; mIpH COBEpIUIEHHH Xe MpecTyIeHus
B BOGHHOe Bpems HAH B 6oeBoi OOGCTAaHOBKE: B MEpPBOM Cny4ae—
NumeHHe cBoBONE Ha CPOK He HWXe 1 ropa, BO BTOPOM—HE HHXE
3 net WNH BHCIAas Mepa CoUHaNbHOH 3aUTH.
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Otpnenenue III

MOCATCATENNBCTBA HA BEllb, KAK HA TIPEOMET
OTHOEINBHOIO UMYLLECTBEHHOI'O MTPABA.

§ 42. TlonsATHe MOCATAaTeNbLCTB HAa Bellb, KAK Ha
NpeAMeT OTAE/NIbHOrO MMYWMECTBEHHOro NpaBsa, H HX
BunH. KpoMe npecrynnenui, HanpaBjgeHHHX NPOTHB WMYILECTBaA,
HaKk MaTepHanbHOH BellH, W 3aKJK4apuX B cebe MNocsraTenbcTBO
Ha Npaso COGCTBEHHOCTH Ha JAHHOE HMMYIUIECTBO—MOBPEKAEHUSA
¥ npHobpeTeHHs MMYLIECTBA, a TaKXe MPHKOCHOBEHHOCTH K €ro
NpHOGPETEHUIO—BO3MOXHEL ellle M TaKHe MOCAraTenbCTBa, TaKKe
HanpasneHHHE [POTHB HWMYyUecTBa, Kak MaTepHanbHOoH BeulH,
KOTOpH® 3aTParHBaKT He NpPaBo GOGCTBEHHOCTH B LENIOM, a NHLIb
OAHYy M3 COCTaBHHX €ro YacTed: BraleHHe, paclopiXeHue WU
nonb3oBaHue Bewbo. [lna BCex 3THX TIPECTYMNEeHHIl XapaKTepHHM
SIBIISI€TCS TO, Y4TO OHH, HE [0CSrasi_Ha I1paBo COGCTBEHHOCTH B LieIoM,
MPOSIBNIAIOTCA JIHUIL B CaMOBONBLHOM OCYWIECTBIGHHH BIaleHHs,
PacrnopseHus HNH MONb30BAHMS | Belllbld CO CTOPOHHI JTHLA, HA TO
HE yrnonHoMo4yeHHoro, B HuX BHPAXAETCH CaMOBONLHOE GaKTHe-
CKOE OCyHIeCTBIleHHe TMPHHANIeKAINX COGCTREHHUKY XO3AHCKHX
OTHOLUEHHH K BellH.

Otu pesnusa| MOryT¢ GHTB COBEpPIIEHH KAK [OCTOPOHHHMU
NIALAMH, TaK ¥ CaMHM COOCTBEHHHKOM, NOCKONBKY ero mpaBo co6-
CTBEHHOCTH SBAAETCH OFPaHW4YeHHHM B BMy NPeNoCTaBNEHHOro
MM CaMHM HWNIH NOCTAaHOBNEHHEM BNACTH APYroMy KLY NpaBa Blia-
AeTh, PACMOPSIKATLECS HIH MONL30BATLCH OAHHOK €ro Beubio.

Heanus atoro poAa B kavecTse ocobmix MPECTYN/NeHHil W3IBECTHH Hanexo
HE BCeM COBPEMEHHHIM SaKOHOAATENECTBAM; HEKOTODHIE M3 HHX He pacCMaTpH-
BAIOTCA BOBCE, KAK NPeCTYNNeHHd, APYFHE CMEUIHBATCA € HMYUECTBEHHEIMH
MPECTynneHHAMH HHOro pona. TawoBa TouKa spenus Gonee CTApPHX FAKOHO=
AATENLCTB, HO 60/ee HOBHE 3aKOHOATENLCTBA (Hanp. repm., HOPB., yroi. ynox.
1903 r.) cYMTAOT HYMHEM BHAENUTS HEKOTOPHIE M3 HHX B oCoBHe COCTABH,
OT/IH4HEIE OT APYFHX MO HENOCPEACTBEHHOMY NpeNMETY NOCAFATeNbCTBA, H OTBO-
AAT MM BBHNY ITOFO CAMOCTOATENBHOE MECTO B OOUIEH CHCTEME MMYLUIECTBEH-
HHX TIPECTYNNeHHH.

Yron. Konekc Boo6uwie He ynmoMHHAeT o HAESIHHSX DTOrO pona,
KaK 06 OCOOHX MPecTyNneHUs X NPOTMB MMylecTBa. JIHiIL HEKOTO-
PHE BHIH NPECTYNNeHHH 3TOH Trpynne NpelyCMaTPUBAKTCS, Kak
NpecTynneHuss NpoTHB nopsnxa ynpasneHus (cT. 85 u 86), unm
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moryT OuITH MoABefeHHnl mnoj of[lee MOHATHE CaMOynpaBCTBa
(eT. 90).

B cooTBETCTBMM C pPa3nH4YUeM OTAenbHEIX COCTaBHHX yacTed
npaBa COBGCTBEHHOCTH—IpaBa BafeHHsi, PACMOPANKEHUS M MONb30- -«
BaHUS—MOXHO pasnuyaTh TPH BUAA HeAHHHd sTOro pona: 1) camo-
BoNbHOEe 3aBlajeHHe, 2) CaMOBONBHOE pacrmopsxeHMe u 3) camo-
BOMIbHOE MONb32BaAHHUE. 4

§ 43. 1) CamoBonsHOE 3aBlajeHue H 2) camo-
sonbHOe pacnopaxeHxue. 1) CamoBonbHoe 3asnaneHne uMy-
[IECTBOM €CTh B3STHE BELlH M3 YYWOro BIafeHHs, HEe COMpOBOXK-
pgaBuwieecss HapylleHWeM IpaBa COGCTBEHHOCTH; OHO MOMET 6HTE
YYHHEHO MNIA a) CaMuM COGCTBEHHHMKOM, a TaKXe MOCTOPOHHHM
AHLOM, HO C €ro BeJoMa HJIM COorjlacus, HIIH Xe 6) nOCTOPOHHHMH
nuuamu 6ea ero BefioMa M COTNIacHd.

a) B nepsom cny4ae CaMOBONLHOE _3aBMANEHHE ABIAETCS
HapyleHUeM CO CTOPOHB BHHOBHOTO BJafeHHd COGCTBEHHHIM €ro
KMYIECTBOM, MEePEefaHHEM N0 TEeM HIIH MHEIM OCHOBAaHHAM TPETLEMY
nMUY: BTo—Cay4ad noxuueHus COGCTBEHHOH Beuwy, cnyxatuien
ofecneyeHHeM HYXOro BeLIHOro mpaea, MpaBa  3ajoronpuHuMarend,
KpeauTopa, apeHmaTopa M T. ML :

O6uuHo gesHKMe 3TOro poAa pAcCMATPHBAETCA, KAK ocofoe npecTynneHHe
He C/MBAKILEeCA C MOXHUeHHEM HII)'LU.ECTBE.. Tak MocTynaeT HaMmp. repMaHCcKoe
npaso, KOTOPOE 3HAET OTHHTHE BUHOBHLIM COBCTBEHHOA ABHIKMMOH BELIH HIH
4Yy¥OA ABHMHUMOH BEWM B NONL3y €& coGCTBEHHHKA Yy MONL3YOIErocd ek,
3aJIOTONPHHHMATENA K Boobie BCAKOTO nrua, HOTOPOMY TMPHHALNEWHT npaso
nonb3oBAHKA €10 M yAepikanue ce€; 3rto T. H. furtum possessionis no TepMUHO-
noruW puMckoro npasa. JlaHHHA AENIHKT npefycMarpueanca ocofo U B yrom.
ynox. 1903 r. (8 NPOTMBYNONOMHOCTE YNOX. O HaK., KOTOPOMY OH BOBCE HE 6uin
M3mecTeH), Kak BuA HAKasyeMod HenoGpPOCOBECTHOCTH MO HMYLIECTBY, aTo—
NOXHUIIEHHE cofGCTBEHHOrO ABMMHMOTO HMYyLUIECTEA, HaxondAlWeroccd B 3axnane
WNM COCTORIIEr0 Noj apectoM unu ceksectpom (cT. 607 n. 2).

Vron. Konexkc nomno6Horo nesiHusi ocobo He mnpeaycMaTpuBaeT-

6) Yro KacaeTcs CaMOBOJBHOrO 3aBNafEeHNs HMYIECTBOM, COBEP-
WEHHOr0 MOCTOPOHHHM JULOM, 2 He CaMHM COGCTBEHHHKOM, Ges
{leNy ero NMPHCBOEHHS—TaK KaK MHaye 3TO 6yAeT MoXuuweHde UMy-
iecTBa,—To ®TO Aeanue no Yron. Kopmexcy camo mo ce6e He npe-
CefyeTcH, HO eCITH OHO CONPOBOXAANOCE OCOGEIMHU o6CTOATENLCTBAMH,
NAOMUMH BO3MOXHOCTH YCMaTpHBaThb B HEM ULelb NPHCBOCHHS
4yWOro MMYyUIECTBa, TO OHO MOXET 6LITE MOABEAEHO MO MOXH-
meHHe, :

2) CamoBOnbHOE pacnopsieHue HMyUecTBOM eCTh CoBeplie.
HMe B OTHOLIGHWM YYXOro MNW COBCTBEHHOro HUMyuUlecTBa, Ha KOTO-

poe HWMelT npaBa TPETbH NMLA, TAKHX AEHCTBHH, KOTOpHE BO3-
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MOXHH NMHWE B OTHOWEHHH COGCTBEHHOr0 HMYUIECTBA. OTH peii-
CTBHSl MOFYT BHDAXATECA B MNOTPe6MEHHH, OTYYKASHUH, MOBpeKIe-
HUH ANA YHHYTOXeHHH Bewed. OHH MOryt OHITE COBEpIUEHE a) no-
CTOPOHHMM NHUOM H 6) coSCTBEHHHKOM.

a) Kone ckopo camoBonnHoe pacnopsixeHue ocylecTBnsaercs
MOCTOPOHHHM JIHLOM, T.-€. KeM JIH60 B OTHOWEHHHM WYYKOH BellH,
OHO OGHMHO 06pasyeT COCTaB MOXHIIEHUS WAH TOBPEXASHHS HMY-
eCTBa, KaK 3aTpardsaioliee U camoe MpaBo CoOCTBEHHOCTH HA AaH-
Hyio Bewb. OCTanbHHE e CHy4an pPaCMoOpsKEHUS HYXHUM UMY-
WECTBOM, HE YK/IaNHBAaOUHXECs B COCTAB MOXHUIEHHS WKW TIOBpe-
MNEHHUs, HANP., PACNOPAXKEHHE YYXHM HMYWECTEOM B HHTepecax
CaMoro CoGCTBEHHHKA, MOJKHE OCTABATHCH HEHAKa3lyeMHMH M Mo-
TYyT Bjiedb 3a Co60ft NHWb rpaxnaHckui Hek 1),

[pu cocrasnenun npoexta Yronosmoro Komexca 1922 r. ume-
JIOCL BBUNY MPERYCMOTPETh B KadecTBe 0COGOro MpecTyrnieHHs ca-
MOBO/IbHOE DaCNOpAXEHUe 3aBEfOMO HY)XHM HMyluecTBOM 6e3 HaMe-
peHus mnpucsouTe ero (ct. 190 nmp. Yson.“Kop.), Ho npu o6cyxne-
Huu npoekta Bo BLHK sta crated, xax cogepxamas B cebe yka-
SaHHEe Ha MpH3HaK{ TrPaXNaHCKOF0 NPABOHAPYIWEHHT, a He Yronos-
HOrO mpecTynneHus, 6una uckmioyena, ?).), Takum obpasom, ¢ TO4KH
3penus Yron. Konexca stodlienHne we ects mpecrymnenue. Tonsko
B OTAENBHHIX CHy4asdX 34ECh MOMCHO rOBOPUTH 00 OTBETCTBEHHOCTH
3a camoynpasctso (ct. 90),

6) Yto xacaefCsi CaMOBONLHOFO PaCMOPSKEHHS COBCTREHHEIM
MMYLIECTBOM, TO OHO MOXET BHIDAa3HTLCS B I[OBPEXIEGHHH, COKPH-
THH, BO3ME3AHOM MK, G6E3B03MEe3HOM OTYYMIEHHH WIM OTHAYE B
3aKNaj COGCTBEHHOTO HMYLIECTBA, HA KOTOPOE HMEIOT NpaBa TPeThH
nuua. OHO MOXET paccMaTpMBaTBCH, KaK CaMOCTOATENLHOE Mpe-
crynneHde. Yron. Koaekc, KkaKk yxe ykasnBanoch, He 3HAeT TAKOro
ocoboro npectynneHud. OqHaKo noBpexaeHue cob6CTBEHHOrO HmMyLIe-
CTBa, 3a/10X(E€HHOr0 UJIH apecTOBaHHOrO, MOXET GHITh MONBOAHMO MO.
obuiee MOHATHE MOBPeXACHHS HMYIUIECTBA, TaK Kak [Ans COCTasa mo-
cnendero no Yron. Komexcy He Tpe6yetcs, 4To6H npenmMeToM mo-
cAratenbCcTeBa GHUIO HempeMeHHO 4ykoe MMyIlecTBo. HTo ke Kaca-
©Tca npyrux BHOOB MPOTHBO3AKOHHOTO PACMOPAKEHHA COBCTBEHHEIM
HMYILIECTBOM, TO OHU MOryT OHITH MOABOAMMEHL fMoi ofliee NOHSTHE

1) B HeKOTOpHIX 3aKOHOAATENLCTRAX NPEAYCMATPHRAIOTCS OTACALHEE chRyyau

3TOr0 poAd, HAMNp,, CAMOBOMARHOE A3ATHE KODMOBHIX 3AMACOB Y XO3AMHA ANA

KOpMa ero CKOTA (TepM. MPaBO) WM CAMOBONLHOE PACHOPAMEHHE HYMUM HMY-

WEeCTBOM, ECNH 3THM NpPHYHHAGTCA ero 06/1agaTenio Bpen Han Heyao6eTao (HOpB.).
1) Bronn. 111 ceccun BLIHUK IX cosmea 1922 r. No 10 ctp. 13.
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camoynpasctaa (ct. 90), mockonbKy B HAHHOM cnydae 6ynyT Ha
NHUO BCe MPH3HAKHK MOCNEAHEro.

§ 44. 3) CamoBonbHOoe nonb3oBaHue. CaMoBoOnLHOe
[ONb3OBAHHE HYYXHM HMYUECTBOM ECThb CaMmOBONLHOE H3BleYeHHe
BLIFOL M HOXOHOB M3 YYMOro MMYyILIECTBA MMM COBCTBEHHOro MMYylle-
cTBa, Ha KOTOpoe HMelnT npaea TpeTbd nuua. OHo Moxer OHTH
YMMHEHO TOYHO TaKXKe WIH a) CaMMM CO6CTBEHHMKOM unH 6) mocTo-
POHHHMM ITHLIOM.

a) Co6CTBEHHMK MMYyllecTBa COBEpUIAET CAMOBONbHOE MONk30-
BaHHE MOCTONbLKY, MOCKONLKY '©OH HAapylwaeT TaKWM nyTem npasa
TPETLUX KL, UMEIOIHECS B OTHOUWIEHHH €ro HMYWEeCTsa; TAKOBO, Hamp.,
CaMOBOMLHOE NOMb30BaAHHE COGCTBEHHEIM HMMYLIECTBOM. ONHCAHHEIM
A TepenaHHEIM Ha XpaHeHHe ero cO6CTBeHHMKY. DTO nesiHue OGHYHO
He CYMTAeTCsl MpecTyn/eHueM M BreyeT 3a COobO¥ rpaxaaHCKo-npa-
poBule nocnesctsus. C Toukd 3penus Yrom Kopgexca sto nesHHe
MOMET pacCMATpPHUBATLCH, KAK MPEecTymnneHue, TONbKO B TOM cnyyae,
eCny MOoNnbL30BaAHHUE TAKMM HMYUWECTBOM MPEBPALIAETCA B YMHILIIEH-
HOE MOoBpEXNEeHHE ero.

6) CamoBonbHoe IONL30BaAHHE MYMHM HMYLIECTBOM, MOXET
BHIpAMATBCA B MABYX ¢opmax| B 3aBACHUMOCTH OT ocobeHHOCTEH
NpeaMeTa MNocAraTenkbCTBa: B NoMb30BAHMA Yy KOH NBHKHMOA Bewbo,

~e, Beulsw, MoryueHd GHThL NepeABHraemMod C MECTa Ha MEeCTo, HiH

KE B M3BNEYEHHH MIOOB M3 4YYKOH HEABHMMMOCTH, U3 3eMenbLHOH
co6cTeenHocTH, XOTs paanuiue Mexny MASHKHMEHM KW HENBHXHAMHM
UMYUIECTBOM B HAGTORIEE BpeMsl M0 COBETCKOMY MpaBy U yTPaTHIO
3HA4YeHHe, ONHaKO NPOTMBONONOKEHHE 3eMenbHOH CoBCTBEHHOCTH H
BCSIKOrO MHOMO HMMYWECTEa BCE e coxpaHseT CMHCH B OTHOIEHHH
npecTyn/ieHuH 3TOro popa.

CaMoBOMbHOE TNONbL30BAHHE YYMHM [BHXHMHM HMYUIECTEOM
HaKa3uBaercsd obHYHO B TOM Ciydae, €Cnd OHO COBEpIAeTCa IH-
namMi, B ofnagaHUH KOTOPHIX OHO HAXOAMTCH.

TaxoBa, Hanp., TO4Ka 3peHus repM. nNpasa, MpeaycMaTpHBaUIEro camo=
BONBHOE NONb30BAHHWE HYKHUM MMYUIECTEOM CO CTOPOHbBI NIMil, NPHHABIIHX €ro
B 3axknan. To e GuNo B HaWweMm [OPeBONOLUHUOHHOM MpaBe (ynmom. O HaK. H
yron. ynow, 1903 r.), cneuuansHO YNOMHHABWEM O NPECTYNNEHHW 3TOrA pona.
C npyroH CTOpPOHH CAMOBONBHOE MOML3DBAHUE HYHHM MMYUIECTAOM BO3MOXHO
€O CTOPOHH [OONKHOCTHHIX JAuMl, BAANEOMHX HM B CHIOY cBOero cnymaﬁaoro
TIONIOMEHHA, NOCKONLKY 3TO NMoNL30BAHHE HE TEPEXOOHMT B anCBD&HHe BBEPEH=-
HOrO No cay:be KMMyUleCcTsa.

Yron. Kogexc caMoBONLHOrO MONiL30BAHUA YYyHHUM UMYIIECTBOM
He 3uaet. [Ipasapa, npoext YronosHoro Komexca 1922 r. B TOH We
cratbe (ct. 190), KOTOpas rosopusia O CaMOBONBHOM PACMOPAXEHHH
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HYXHM HMYIIECTBOM. MPEAYyCMAaTPUBAN W CaMOBONILHOE MONB30BAHHE
UM, HO BTa CTaThdl, KAK BHLIE YKA3HBANOCh, B TEKCT YTOMOBHOrO
Konexca Bkmiouena He 6umna. Ecnu 9To nesHue cosepuiaercs cny-
MAUWHM, B HEM MOXHO B OTAENLHOM C/ly4yae HailTH NpH3HAKK 3M0-
ynorpebnexus Bnacthio (cT. 109) uiH npeBHIIEHHs BRAcTH (eT.
110), xoTopoe, ogHako, BCNeACTBHE CBOEl HE3HAYUTENBHOCTH MOMET
fIpecnenoBaThCs /ML B AUCUHUIIMHADHOM MOPSAKE.

HTo KacaeTcs U3BNEYEHUsl MIONOB M3 WYXOH 3eMENnbHOH Cob-
CTBEHHOCTH, TO Ciofia OTHOCATCH TaKHe AedAHMsd, KaK, Hanp., camo-
Bo/IbHAs NOOHMA MCKOMAeMHX, CAMOBONLHAS OXOTa M pHGHAas JIOBIS,
camoBonbHasi nopy6xa u T. n. C ycTpaHeHHeM npapa 4acTHO# coB-
CTBEHHOCTH Ha 3eMJII0 edHHS 3TOr0 pPONa BO3MOXHE B HACTOsSLee
BpeMs, KaK MocAraTenkCTBa Ha NpPHHAIeNAllee FOCYNapcTBy Npago
COGCTBEHHOCTA Ha 3emmio. Yron. Komexc npeaycMaTpuBaeT yrasaH-
HHE [esiHHs, KaK MPecTynjieHHe MpPOTHB . MOPsAAKA YNpPaBleHHs
{ct.cT. 85—87).

[TocaraTennctBa 3TH MOryT GHITL BECBEMA pasHoobpasHu, B 3a-
BHCHMOCTH, MpeXne BCero OT TOroy Ha 4TO HENoCPeACTBEHHO Ha-
MPABIAETCA NpPecTynHas AesiTeNLHOCTh, BCieacTBHe 4ero Yron. Ko-
NEKC, HEe CHUTAsl BOIMOMHHM MNEPEdMUC/TNTh HCYEpNHBA0LIAM ofpa-
30M BCE AesiHHS BTOTO POAa, NOBO/MLCTBYETCS NS WX XapaKTepu-
CTHKA YCTaHOBJIEHWEM OGUIHX MONOMEHHH, FOBOPSLIMX O HAPYUIEHHH
MOCTAHOBNIEHWH, H3NAHHEIX, B MHTEpecax oxpaHu secosB (cT. 85), o
NPOH3BONCTEBE PHOHOTO, 3BEPHHOrO M APYrHX BOAHEIX AOGLIBAKOLIAX
npoMHCNoB (CT. 86) M o paspaboTke HENP 3EMIM C HapyuUIeHHEM
yCTaHOBJIEHHHX npasun (er. 87).

Taxum o6pasom, NPecTynneHHs STH MOrYT GHITL pasbuTe Ha
TPU TPYNNH: @) HapylWeHHs MpaBHil, W3JAHHHX AMA OXPAHH JIEecos,
6) HapymeHue npasun o6 oXpaHe Heop 3eMAu U B) HapylueHHe
MpaBHil O MNPOH3BOACTBE PEIGHOrO M APYFUX MPOMEICIIOB.

a) Hapywenue npasun, ManauHmx B WHTepecax oxpaHu neca,
OT XHIIeHHA W HCTPebneHus (CT. 85), MOXET BHPAaXATLCH B pas3nuy-
HEIX A€AHHAX, HOTOPHE XapaKTEepPH3YIOTCS, XaK CaMOBOMLHOE MOfb-
30BaHHe NecHHMM npouspoctanuamu, [lpu sTom Geapaanuuno, 6yaer
JIH MATH peib O Nlecax FOCYyNapCTBEHHOrO MM MECTHOTO 3Ha4YeHus
(cp. paswscHenne TMnenyma Bepxcyaa PCOCP or 1cent. 1924 r.—
npot. Ne 14); 3T0oT nec (unM OTHENbHHE AEPEBLA) MOXET GHTEH H B
4acTHOM MONbL3OBaHHH (Cp. paswsicHenue Ilnenyma Bepxcyna YCCP
or 23 mapra 1927 r.—Becta. Cos. IOcT. 1927 r. Ne 9—10) u B
TdKOM criy4Yae OH TaK¥e NonkayeTcs oxpaHo#i cr. 85 Yron. Kom.
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Brnuxalmui cOCTABR NMpEeCcTynMNeHHd, MpeAycMoTPeHHoro cT. 85,
B HacToslulee BpeMd, yKasumBaerca HMHcTpyxuue#d o nopsinke mpe-
CNeaoBaHHsT HApyIeHWH B Jlecax roCyAapCTBEHHOrO JIECHOro GhoHAA
(npunox. ¥ uupk. HKIO or 21 mapra 1927 r. Ne 54). Cornacho
aToit MUHCTPYyKUHH, OTAENbHEE N@CHEIE HApYUIeHHd NpecnenyoTcs
unu no ct. 85 Yron. Kon. unu B nopsanke o6a3aTeNbHBIX [OCTAHOB-
NeHHH, H3AaBaeMBHX MECTHHIMH OpraHaMM BNacTH, NpH4YeM NepBHe
IOJDKHEL 3aKnoyaTh B cefe HenpeMeHHO MpHYHMHeHHe ywepba nec-
HOMY XO3HCTBY, TOrld KaK BTOPHE XapaKTepU3yiTCd OTCYTCTBHEM
3TOro MpHU3Haka, '

K necHuM HapylIeHHaM, NpecnefyeMuM no cT. 85, OTHeCeHH
a) camoBonbHas py6Ka CHpPOPACTYILEro WIIM MEPTBOrO Neca, XOTH
6H TAKOBOH OCTABANCA HA MecTe MNOPYyOHH, a paBHO py6Ka neca He
B TOM MEcCTe, KaKoe yKa3aHo B necopyb6o4HoMm GHnere; onHaKo, men-
Kue rnopy6ku neca, NMPOH3BEAEHHHE MPOE3KALIMUMHE [NA HeobXogH-
MO B MYTH MOMHHKH, HE [OANENAT NpecnefoBaHHL; 6) noxyuieHue
H3 neca nepeBbeB GYypeNOMHHIX M BalexHHEIX; HO TMOXHIUUEHHEe cpy6-
NeHHOro JepeBa SBNSETCA Kpakei;B) NpHYHHeHHE NOBPENNCHHS ne-
pesbsiM HACeYKaMH, MONCEYKOH, CHATHEM KOpPH H OrHeMm; r) camo-
BONbHaA nepepaBoTia APeBECHHH: CMOJIOKYDeHHe, CHAKA Yris, yrie-
WxeHHe, nobHYa noTauwa, €aMoBONbHHE MNoboqHHE Honb30oBaHKA B
necy: nacteba CHoTa, CeHOKoWEHUE, cAop ApeBecHEX Nnonos, no6Lya
HamHd, TIHHHE, Mecka W [Op. UCKOMAeMEIX, MOCTAHOBKA YIbeB H ca-
MOBOJIBHOE HCMONL30OBAHHE JIECHOH TMUIOU{AnK: MpPOKNaaKa Hopor H
BOJIOKOB, YCTPOHCTBO CHIANOYHHIX MECT, BO3BejeHHe MOCTPoeK, 3a-
namKa MM PAaCKOPHEeBKA INeCHHX MIowafei; o) BeNeHHE NeCHOro
X039HCTBa B IecaX MeCTHOro 3Ha4deHHs C HapylIeHHEeM yCTaHoBs-
fEHHHX TMPaBHI H €) HecoOGmiofieHHEe NPOTHUBYNOXKAPHEX MEpOnpHsi-
THil, YCTAHOBMEHHHX 00A3aTe/IbHEHIMH MOCTAHOBNEHHSIMM KPAeBHX,
06NacTHHX HMH Ty6epHCKHX HMCMO/IKOMOB, M3JABA€MHMH, COracHo
nexpera BLUMK u CHK ot 14 uiona 1924 r. o6 oxpaHe necos oT
noxapoB (§ 1 u 5 HHcrp.). K ckasansomy Hamo npubaBuTh, 4TO
Ha OCHOBaHHH pa3bacHeHHa [InzHyma Bepxcyma PCPCP ot S uionsn
1926 r. (npor. Ne 11), camoBOnNtHAaHd 3anallka B JNeCHHX aayax,
€CNIH OHa conpoBoxianach ofpauieHHeM JIECHHX MNNOWanel B NaxoT-
Hble yroibs, AOMKHA KBanupuuuposBaThcs no cT. 99 (HuHe cT. 85),
a caMoBOJIbHAs 3afalllka [MYCTYOUHX 3eMEeNbHLIX Y4YaCTKOB, HAXO-
nAUMXCs B JiecHHX pgayax, mo cr. 103 (HeHe cr. 90), T. e. Kak
€aMoynpaecTBo.
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C BHyTpeHHeH CTOPOHH HapylleHWs TnNpasun o6 oxpaHe
necoB MOryT OHTB YYHHEHH, KAK YMHIWIIEHHO, TaK MW HEoCTOo-
poxHo 1),

[To Taxectu orBeTcTBeHHocTH Yron. Komexc nposomut paanu-
YHe Mewny ABYyMs BHAAMH JIECHHIX TMPOCTYMKOB, NMPUHHMAa’d BO BHH-
MaHHe CTOHMOCTB NMPHYHHEHHOro rocymnapcrey yuiepba. Ecnu crou-
MOCTB HE3aKOHHO NOOHITOr0 MNHU MPHYUMHEHHOrO JIECHOMY XO3SHCTBY
yuep6a He mpeBHiwaer 30 p. MO TaKcaM, YCTaHABIHBAEMBIM ee-
ronHo TyOGepHCKHMH M OKPYXHEIMH MCIONKOMaMH, TO 3TO [esHHe
npecienyeTcd B aNMHUHUCTPATHBHOM MOPSAAKEe PAAOHHHM HIIH BONOCT-
HEIM UCMOHHUTENBEHEM KOMHTETOM, KOTODHIf Hanaraer 3a Hero luTpad
B pasMepe He CBHIUE TPSXKPATHOH CTOMMOCTH HE3aKOHHO A0GHTOro
Mo TeM e TaxkcaM, Ho He Medee 1 pybnsa, Cc OoTOGpPaHHMEM HE3aKOH-
Ho mobHTOro neca unu 6e3 Takosoro. Ecnu e cToMMocTh No6GHTOrO
npesuwaer 30 p,, To Mepa COUMANbLHOH 3aWMTH HA3HAYaETCA Cy-
[OM — MpPUHyIUTenLHHEe paGoTH Ha cpok no'6 mec. unu mrtpad B
TOM ¥Me pasMepe c obaszarenbHod xoHPuUeKauHed HE3aKOHHO [O-
6uiTOrO.

Taxkum BHOOM B3TOro RefgHUs SBNSETCH YYHHEHHE XULIEHHS
jleca [OBTOPHO; B STOM Cny4ae' CTOMMOCTL MOXHIUIEHHOTO 3HAYEHHs
He HMeeT. Mepa coudansHoH|SamATEH—Ta, KOTOPas YCTAHOBAEHA Mns
XuIeHusa Ha cymmy caeugie 30,pySe

6) PaspaGoTtka Hemp 3eMAM C HapylleHWeM YCTaHOBMEHHHX
npasun (ct. 87) npéndonaraeT HapylleHHe Tex MpPaBsuil, KOTOpHe
ycraHoeneHu [TonoxeHuneM o Henpax 3emnd u paspabortke ux (mocr.
LUHK CCCP or 13" mions/1923 r., cobp. y3. 1923 r. Ne82, ct. 799),

Ha ocHoBaHuH 3THX npasun paspaboTKa BCAKOro pona nonea-
HBIX MCKONAeMBIX MOMET MPOH3BOAHTLCA He HHade, Kak B npene-
nax, MpeNocTaBleHHBX [UIF 3TOro FOPHOMPOMHILNEHHHKAM OpraHaMu
ropHeIx okpyroB ['naBH, Ynp. lopHo# npomuwnedHocty BCHX CCCP
(ct. 19); B H3BECTHHIX Cny4asx paspelleHde pa3paboTKH AaeTcs
opranamd HK3 u HKBIl cowosHux pecnybnHk, ynpaBneHUsIMH xe-
J1e3HOAOPOXHEIX H IPYrHX NMVTEeH CoobleHHS, a TaAKKe TOPOUCKHM, paki-
OHHHIM Y BONOCTHHM Hcnonkomom (cT. 20 m.n. .a-8* u 201); paapaboTka

1) Opuako [lnesym Bepxcyma YCCP (noer. 19 mas 1924 r.) Tpe6yer
ANA cOCTAapa 3TOr0 NPEcTynieHHa HENpeMeHHO YMLIWNEeHHOCTH, yKa3slsas, 4TO
yMHWNEHHAA NOTPasa JeCHHX KYyAbTY:n MONOAOro neca (MONONHAKA). MATOM-
HWKOB, TPABH MNH ¥E yMuiwneHHasa nacTh6a cKOTA B HEpa3peweHHHX MecTax
a paBHo nacTe6a B fecax 3anpelleHHHX BHAOB CHKOTA (KO3) npecneaywoTcs
no ct. 99 Yron. KOJI.: npd HEOCTOPOMHOCTH Me 3aech MOMXKET GHThL pedb TONbKO
0 BO3MellleHHH Bpena B NOPAAKE rpayaaHcKkore cyga.
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Me arpoHoMHHeckux pyn—cdochopHUTOB, H3BECTHSIKOB, MEPTENs U T, .
CTPOMTENBHHIX KaMHeHd, MpaMOpO-BHAHHIX H3BECTHSKOB, NMeCYaHH-
KOB W T. M., TIIHHH BCEX COPTOB, necky, Toppa W T. n. obuepac-
NpocTPaHeHHHX HMCKOMaeMulXx MoxeT 6xTh ocyuwecrsneHa 6e3 oco-
6oro pa3spelieHHs MONb30BATENsSMM MOBEPXHOCTH B NMpENenax npemno-
CTaeNeHHHX B MX MONL30BAHHE Y4Y2CTKOB OAs cobcTBeHHOW Hano6-
HOCTH, a PaBHO YAOB/AETBOPEHHS MOTPe6HOCTEH CeNnbCKOTO XO03dHCTBA
H KyCTapHoH npoMmuimneHHoctH (ct. 20 nm. ,r“).

Mepa couuanbHOH 3aWHUTH 3a JaHHOE MpecTyMIeHHe-—nHlIe-
HUe CcBOGONH HNHM NMPUHYAHTENbHEIE paGoTH Ha CpoK Ao 6 Mec. HMH
wrtpad no 500 py6.

B) [TpouaBogcTBo priGHOro, 3BEPHHOr0 M APYrHX BOAHBX [AO-
6eiBajouUuX npoMuicnoB (ct. 86 u, I) sBnserca npecrynnenyem, mo-
CKONBKY OHO CoBepliaeTcs B MOpPAX, PEKax U 03epax, HMEeIoIUIHX
ofulerocynapcTBeHHoe 3HaueHme, 6Ge3 Haanekallero paspelleHHsd,
nubo B 3anpeTHoe BpeMs, NUG0 B HENO3BONMEHHHX MECTAX W Heaos-
BONIEHHEIMH OPYOWSMH, crnioco6amu U TpHeMamH,

C 3THM QfledHHEM COMOCTaB/EHO NPOH3BOACTBO NMPOMHICTA MOP-
CHUX KOTHKOB M MOPCKHX 606GpDOE B OTKPHITOM MOpe,a MOPCKHX KO-
THKOB TaK¥e B TPEeXMHNbHCH MNpWGPERHON Imonoce, KOTOpPoe Npen-
craBnsieTcss, 6e3ycrnoeHo, 3aMpeieHHLIM, a TauXe Helo3BofleHHoe
NpPOU3BOACTBO MPOMEICTIA MOPEKMX KOTHKOR H MOPCKMX GobpoB Ha
cyule, 2 MOPCKHX 606pOB TaKe B TPEXMHNbLHOH npubpexHod mno-
noce (ct. 86 4. 2)

faHHHe npecTynneHHs xapakTepu3yrnTcHl TeM, YTO OHW npen-
nonaraloT W3BeCTHHH \[POMEICEN, MPOU3BOACTBO KOTOPEIM HNU pery-
nupyercs oco6HMH NpaBUNaMH HINK e BoBCe 3anpemiedo. HYro ke
KacaeTcss CaMOBONBHOH OXOTH H CaMOBONBHOH DHIGHOHA NOBAH, npo-
M3BONMMHX He B BMIE TPOMHICNA, TO OHH He COCTaBAAlT ocoforo
npecTynneHus, npegycMorpeHHoro Yron. Koa. W He moryT GHITh
MONBOAWME! Mof CT. 86, Oyayyd nuib HapyweHHeM o0653aTensHHX
MOCTAHOBAEGHUN, M3JAHHHX OTHE/LHHMH MECTHHMH OpraHaMu
BNACTH.

Mepa couManbHOH 3alUHTH 32 AdHHHE NeAHHs—IHLIeHHe CBOo-
Gooul MNAM MpHHyauTensHue paboTh Ha cpok mo 1 roma unu wmTpad
mo S00 py6. ¢ ofiszatennHod KoHdHCKAalued He3aKoHHO No6HTOro
# c koHduCKauued HNH Ge3s TakoBoH (NPH MPOMSBONCTBE NPOMEICNA
MOPCKHX KOTHMKOB H MOPCKHX 606pOB—KOHHCKauusi o6a3aTenbHa)
OpyaHA J5oBa M CAYXHUBWHX 0OnNd HE3aKOHHOro MNPOMEICNA CYIOB
CO BCEMH HX NPHHAANEXHOCTAMHU.
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Cnasa I,

NMPECTYIUIEHHUA MPOTHB HMYUIECTBA BOOBILLE.

§ 45. loHsATHE mpecTynNeHHid NPOTHE HMYue-
cTtBa Boo6me. Hapsny ¢ Temu mpecTynneHusiMH, KOTOpHE Hanpa-
BISIOTCA NPOTHB HMYIUECTBA, KaK MaTepHankHON BewM, BO BCex
3aKOHOAATENBECTBAX CYUIECTBYET TIpynna HMMYUIECTBEHHHX NpPecTymn-
JIeHu#H, MOCATA0WNX Ha HMYWEcTRO Baobme. Mx o6nekToMm sBnsercs
He ompefeneHHas KOHKPETHAs MaTepHankbHas Bells, HO HMYIIECTHO,
NOHHMaeMoe, Kak [paBO Ha HMYLIECTBO, HNH KaK COBOKYIHOCTh
He TONBHO MATepHaNBHHX BelleH, HO TeX HAH HHHX HMyLle-
CTBEHHHX NpaB, PaBHO KaK M HMYylIeCTBEHHHX Buron. C mpyroi
CTOPOHH AN NPEecTymieHHA 8ToH rpyniill  sBASETCS Cylie-
CTBEHHHM H3BECTHHH Cnocob ux COBEpUIEHHA, OTMHYHRH OT
€noco6a COBEPLWIEHHS OCTaNbHHX HMyIECTBEHHHX NpPecTyIUIeHH .
SToT cnocob neicTBHs MonyyaeT 3NECH OCOGEHHOE 3HAUEHHE B TOM
OTHOWIEHHH, 4TO, TAK KaK MMYLIECTBO Boobllle OXBATHIBAET CobBOi
H MaTepHanbHyo Bellb, TO y4HHEHHOE MONOGHHM criocofom HMymie-
GTBEHHOe TMNpecTynjieHHe, (HanpaeineHHOe MPOTHB MaTepHalILHOI
BellH, paccCMaTpHBaeTCsd, KaK HNpeCTynneHHe NPOTHB HMYyIleCcTBa
BoofLiie, NPeACcTaBnss o600 NHWE DPa3HOBHAHOCTH H3BECTHOFO €ro
pona. Tak, Hanp., MOLIEHHHYECTBO MOXET 3aKMIOYAaThCH, KaK B TOM,
YTO nocpeAcTBom O6MaHa MpuoGperaeTcss Kakas HMGYIbL Belb, TaK
H B TOM, 4TO TaKMM € NyTeM NpuHoGpeTaeTcsi U3BECTHOE NPaBoO
N0 HMyLIECTBY, Harnp., NPaB0 3aCTPOHKH H T. . To 06CTOATENBLCTEO;
4TO B OTAGNEBHHX C/IyYasdX HENOCPe[ACTBEHHHM MPEeIMETOM OaHHOro
MPECTyNJIeHHs] MOXeT OHWThL Belib, KaK TAKOBasd, He W3MEHsSeT ero
NPHPOAH H HE MOXET CAYXHTH OCHOBAHHEM JUIS BLIENEGHHS MOno6-
HHX €ro BHAOB M3 OOLIEr0 ero NOHATHS.

HmywecTso, xax O06BEeKT naHHOH rpynns MOCATaTeNbLCTE,
ROM¥HO GHTHL AN BHHOBHOTO 4yXHM; OfHAKO, Tak Kax B Yrom. Kox.
B OTHOWEHHH O6LEeKTa HMYIUIECTBEHHHX NPECTYNNeHHi 3Tok FpynnH
O6H4HO (Hanp. B cT.cT. 169 u 174) He BuHCTaBnsiercs TpeboBaHus,
4TO6H npenMeToM NoCAraTeNsCTBa GO YyXOe HMYILeCcTBO, TO
ABIIACTCA BOSMOXHOCTE OTHOCHTB CiOla B H3BECTHHX CNy4asix M
nocAraTensCTBA Ha COGCTBEHHOE WMYIIECTBO, MMEHHO TOCKONLKY
H3a HEro HMET npaBa TPETBH NHMLA, HaNpP. BOSMOXHO TIOBOPHTL
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0 MOlIeHHHHEeCTBe B Clyyae Ilony4eHHsA BHHOBHBIM MOCPENCTBOM
ob6MaHa COOCTBEHHOro 3aNOoWeHHOro MMylWecTBa H T. M.

Bce npecTynHue AesHHs, KOTOPHE HAMPaBASKTCH TMPOTHB
umMyuecTea BooOLle, TAK e, KaK U NPecTynyeHusl, HMellHe CBOHM
o6BLEKTOM HMYLLECTBO, KaK MaTephanbHyl Bellb, MOTYyT 6LTL CBe-
AeHH K ABYM TFpyMOaM.

Onuy rpynny o6pa3yeT NMpHYHHEHHE Bpefia YyKOMY HMYOIECTBY,
T.~e. yManeHue cheprl YyKOro HMyLIEeCTBEHHOTO obnanauus. MomeHT
NpHYKHEHHsI Bpefa SB/SETCA ANEMEHTOM, HCYepNEBAKIHM COCTAaB
npecTynneHusi AAHHOH TpPynnH, TaK HTO eCNH f[axe B OTAENbHOM
cnyyae MpecTynHas [esTe/[LHOCTE COMPOBOXAANACh MONyYEeHHEM
BHHOBHHIM KaKOH HHOYAL MMYLIECTBEHHOH BHIOAH, 3TOT 3JIEMEHT
nuyHoro o6oraleHHs pPacCMaTpHUBAaeTCs, KaK CnyYanHHH NpHAATOK,
He CyLeCTBeHHHH s cocTaBa MPecTymIeHHsa: eroc MNpUCYTCTBHE
WOH OTCYTCTBHE HE M3MEHSIOT MPHPOAE [AHHOro MPecTynieHHA.
Tax, ans anoynotpebneHAs NOBEpHEM, KaK MPHYHHEHH: BHHOBHEM
Bpeia YyXOMy HMyuleCTBYy HYTeM NpEeBHIIeHHs CBOHX MONHOMOYHHA
B OTHOUIEHHH 2TOF0 HMYyLIecTBa, 6e3apasii4Ho, MOJy4ull JIi BHHOB-
HBI#I OT CBOEH MPEecTYMHOH NesATEeNBHOCTH KaKyo HH6YAL HMYLUECT-
BeHHYI0 BHIFONYy HAH HET; AOCTaTO4YHO, yTo6E TaKHM nyTem 6un
MpUYHHEH HMYWECTBEeHHH A Jieps. >

Opyryo rpynny COCTABNAKT TE€ NPECTyNHHE NesiHUs, KOTOpHe
XapaKTepH3yloTCcsl yBelHYeHHEeM BHHOBHEIM chepu CBOEro MMyuie-
CTBeHHOro otrnajaHWs NyTeM NpHYHHEHUs Bpefa YyXOoMy HMyLIeCTBY,
T.-e. nyTeM ymanedus cepu 4YyxOro HMyIMEeCcTBEHHOro obnanaHus;
B 3TOM cliyuyae Ans COcraBa NpecTylyieHus He ABNHETCH CYyUecTBeH-
HEIM, 4TOOB ®TO yMajeHHe M COOTBETCTByKUIEE eMy YyBelH4YeHHe
APOHCXONWAM B OTHOUIEHMM OAHOro H TOrO e mpenMera, Hamp.
TIDH POCTOBLIWYECTBE NpecTynHas MAeATeNnbHOCTE HCYEpPNHBaeTCA
IKCAMoaTauued HyMoH HYXNOH, a TOT MaTepHanbHHH yiepb, xoto-
pHil TEPNHUT B KOHKPETHOM cny4iae noTepneBIIXA, MOXET H He
COBMANAThL TOYHO C TOH BHIONOH, KOTOpyl TIpH 3TOM noay4aeTr
POCTOBIIHK.

Taxkum ofpas3om, BCe MNpecTynHHe [AesHHs, OTHOCALIHECH
K rpynne mnocsraTensCTBE Ha HMYUIECTBO poobiie, SABNAKTCA HIH
MpPecTyNnHHM NPHYHHEHHEM Bpefa 4yXoMy HMYLECTBY BoobLe, HIH
NpPecTyNHEM NPHOGPEeTEeHHEM YYKOro MMYLIECTBA, Kai COBOKYMHOCTH
MaTepuanbHHX Belled MM HMYLIeCTBEHHHIX Npas, HIH Xe HMye-
CTBEHHHIX BHIFOl, MpHYeM B KOHKPETHOM Clly4Yae npenmMeToM npuo6-
peTeHHs MMYLIECTBA MOXET SIBAATHCH, KAK OTAENbHAsi MaTepHanb-
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Hasli Beéllb, TaK H OTOENbHOS HMYyUWeEecTBEeHHOe [paBo, HUNH Xe Ta
HNMH HHaa HMYILUEeCTBeHHasa BHIroaa.

Ortneneunne I,

MPECTYIHOE [MPUYUHEHUE YILIEPBA HUMYILECTBY.

§46.lloHaTHe npecTYyNHOro NpHYHHEHHU s yuepba
MMyuWecTBY H e€ro BHUAH. [IpuuuHenHue yuwepba WmMyLIeCTBY
Boofie, MOHWMAEMOMY B CMEICNIE COBOKYIMHOCTH HMYLECTBEHHEIX
npas H MaTﬂpHEUIbHElK Bel.'l.l.EFl, d TaKXKe HMymeCTBeHHHX BHITON,
o6HIYHO PAcCMaTPUBAETCH, KAK rPaMNaHCKOE NpaBoHapylweHHe, Bre-
Kyuiee 3a cobodi Bo3MelleHHWEe NMPHYHHEHHOTO Bpefd, a He KaK yro-
noBHoe npectynneHHe. OOHako B H3BECTHHIX CHNy4asX 3To AesHHe
BCe e KBanudHUHPYETCH, HaK MNPecTynleHHe.

DTo MMEeeT MecTO MNpexAe BCEero s BWAY ocoboro cnocoba
AeHCTBHSI BHHOBHOTO, MPHYHHSOIIEr0 Bped YyXOMYy HMYUWECTBY;
TaKuM crnocoboM OedCTBHS MOXET SABASTECS HAPYLIEHHE CreuHanbHo
fieaBlled Ha BHHOBHOM 00533aHHOCTH 3a60THTLCS O YYMOM nMyuie -
ctee. B HapyuweHHHW nNpPHHATON ('BHHOBHEIM MNH BO3MOXEHHOH Ha
Hero 06513aHHOCTH, B 3nN0yMOTpeSneHun OKa3LBaAEMHM €My AOBEpHEM
yCMaTpHBaeTCA OCHOBaHHWE [nNA NpPHU3HaHAs Nomgo6HOro MAesiHAS mnpe-
ctynHumM, [Tockonbky B naHHoM cnydae BCerja HMeeTCs HapylueHue
cneuranbHod 0653aHHOCTH, JIeKaBUeHd Ha H3BECTHOM NHLe, OCTONLKY:
CyOBEKTOM 3TOrO NMPECTYMNEHHd MOXeT OHTh TONLKO TOT, Ha KOM
Takas 06R3aHHOCThL Nexana.

Ipyrum ocHoBaHWeM NI MPH3HAHWA TNpPHYHHEHHS Yiuepba
4YMOMYy HMYIUIECTBY MPECTYyNHHM NesdHHeM #BAAeTcs TO, 4TO 3ITOT
yulepb NpU4YHHAETCS HMYLWECTRY, NPHHAANEKAUEMY HIIH TOCYNAapCTRY,
HNH HeonpeneneHHOMY MHOXECTBY YACTHHIX Nul; ocobas BaHOCTE
HapylEeHHOro npaBa MM 3HAYHTENLHOCTh MPHYHHEHHoro yuep6a
SBNAETCH B [JAHHOM Cliy4ae OCHOBAHHEM AN [PEeBPALIEHHS Tpax-
NAHCKOro MpaBoHApYylLUeHHA B TMpecTynneHde. Tak, HeucnonuHeHue
HJOroBopa, OT KOTOPOro BO3HHKaeT yuiep6 ans 4yXoro MMyLlecTsa,
OOGLIKHOBEHHO HE CYUTAeTCs MpecTynneHHeM, HO HEHCNOJHeHHe
norosopa, MpHYMHALIEE Bpel HMYUeCTBY ~OCYyNapCTBa, B H3BeCT-
HHX cnyqas«:x ﬂpH3HaeTCH HPECTYTIHHM ﬂe}lHHEM; TOYHO TaKXe
HeMnaTexX [ONroB He eCTh [pecTym/leHHe, Ho 6GaHKpPOTCTBO, Kak
ceoeofpasHHii BMA HennaTewa [ONroB, 3aTpardsBapWHiA  Maccy
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Jiofed M 3aKnio4aoAA B ce6e no cnocoby neACTBHS MOMEHT obuie-
OMAaCHOCTH, PAaccMaTPHUBAeTCsl 06HYHO, KAK MpecTyNneHHe.

Focynapcreennuit umyuiecTsenunin unTepec, MHTEpec Ka3HH,
MONET, HaKOHeu, BOOGWE NPH3HABATLCH HACTOMLKO BaXXHHM, YTO
H3BECTHHE fesHHsA, XOTA OH OHH M He 3aknwyanu B cebe NPHYH-
HEHUs NeACTBHTENbLHOrO BPEda BTOMY HHTEpecy, NpU3HAKTCA npe-
CTYMHLIMH, [OCKOMLKY B HHX MOXHO YCMATPHBATh BO3MONKHOCTB
BO3HHKHOBEHHS TMOAOGHOr0 Bpena; 3TO — AedHHH, 3aKNYauiHe
B cefe nHWL 3M€MEHT BO3MOMXHOCTH TaKoro Bpefa, AesHHS omac-
HEe, U4 06EIYHO NpesioMHpyeMule (peanonaraeMuae) BpesoHOCHEMH.
Hapsany c¢ rocymapcTBeHHHIMH HHTEPECaMH HHOTRA MONY4aeT TaKoe
e 3HaueHue B CHUNy OCOOHX COooGpa¥eHHH, Mpexie BCero B CHAy
0COGEHHOCTEN TeX JIHL, KOTOPHM MOMeT GHTb HaHeceH HMMYILecT-
CTBEHHHH Bpel, MHTEPEC M YacTHHX nuu (Hanp. HecOBepLIEHHO-
netHux). Ha sToM oCHOBaHHHK 3anpeuialTCs MOf CTPAXOM HaKasaHHA
HEeKOTOpPHE HMMYLIECTBEHHHE CHENIKH.

Taxum o6pasoM, cdepy nocArarTenbCTB, XapaKTEPH3YEMHX,
KaK MpUYHHEeHWe yuiepba 4HyMOMy HMylecTBYy, o6pasyioT Npectymn-
HHE NesHus TposaKero pepa. 3rte: 1) anoynoTpebneHme nosepHem,
2) HeucrmonHeHMe [OrOBOpa MO MMyMECTBy u 3) 3anpelieHHHE
CAEeNKH. ’

Yronoeuw# HKopmeKc' He \BKMYAET »TUX [O€AHMIA B rpynmy
MpecTynneHuil NpoTUB HMYIUECTBA, HO HEKOTOPHE U3 HHX, NOCKONEKY
OHM MPHYHHAIT yulep6 rocyAapCcTBEHHOMY HMMYLECTBY, W3BECTHH
€My B cBoeo6pa3sHOH o6pHCOBKe, B KayeCTBE OCOOHX BHIOB XO3si-
CTBEHHHX NpecTyniesud (rm, V) 1).

lMockonbky aTu MPECTYNNEHHs 3aTParHBaiT HENOCPEACTBEHHQ
MMYLIECTBO, XOTR OW W MpHUHAmNexaniee rocyiapcTBY, OHH MOTYT
GLHITE paccMaTpuBaeMHl B FpPYNNe MMYLIECTBEHHHX MNPECTYNNeHuH,
TaK Kay (PHPOAa TNoOCNeNHHWX HEe H3MeHseTCs B 3aBHCHMOCTH QT
TOro, KOMY MNPHHAINEMHT MMYLIECTBO, ABNADUIEECH HX MpeiMeToM,—
FOCYAapCTBY MNH 4acTHOMYy nuuy. Bo BcskoM cnyyae oco6eHHOCThIO
nocraHoBneHui Yron. Kopexca o npectynmHoM npudHHeHuH yuiepba
4yXOMY MMYWECTBY SIBASIETCA TO, YTO HMH OrpaxinaeTrcsd OT COOT-
BETCTBYIOUIMX TMOCATaTeNnbCTB TONBKO TrOCyAapCTBeHHoe M obuie-
CTBEHHOE MMYUWECTBO, TaK 4YTO Te Me [esHHs, HanpaBnsapuuecs

1) B npyrux 3aKOHOJATeNkCTBAX STH NPECTYMNEHHA O6LIYHO NOMEWATCA
CPeAH MMYyLIECTBEHHRIX NPECTYnNeHuA, XOTA HeKOTOPHE M3 HuX, B BUAY OCOOHIX
NpUBXOAAWIMX OGCTOATENLCTB, BHAENAKTCS B ADYTHE rpynnu MpecTynneHuH.
Hanp. yron. ynox. 1903 r. Bufeno B HeucnoneHHuu [OroBOpPA MOCTABKH B OT-
HOWEHHH [eHCTBYUeA apMUH FOCYNAPCTBEHHYK H3MeHy (ct.cT. 114 u.115'}.
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HPOTHB YACTHHIX JIHL], He BJEKYT 3a cofod YronoBHOH OTBETCTBEH-
HOCTH, eCnM OHH He nepexofsT B MPECTyNJieHHs] WHOro poaa.

§ 47. ) 3noynoTpebnenne nosepuem; ero o6 ui
cocTaB. 3noynotpebieHWe NOBEpPHEM eCcTh MNpPHYHHEHMe Bpena
YYMOMY HMMYLUIECTBY, OXpaHa KOTOpPOro nexana Ha o693aHHOCTH
BUHOBHOFO, MNOCPEACTBOM HEHaMIeXallero Molb30BaHUsS HM npa-
BaMH, BHITEKaBIUMMHK [UIsi HEro U3 aTOH 06A3aHHOCTH.

IMousarue anoynoTpebneHHa NOBEpHeM, KAK 0cOGOro NPEcTynneHHs, 3aKmo-
4aouerocsi B NPHYHHEHMM BPENa HYMOMY HMMYlIecTBY, BHPaGOTAHO CpPABHH-
TeNkHO HENABHO; OHO OhLINO HEW3ABECTHO CTApOMy npasy: Tak, dipaHuyscKoe
npaso, XOTA M ynortpeGnseTr TepMuH ,3anoynotpebnenne nosepuem“ (abus de
confiance), Ho npungaer emy coBepUIEHHO HHOE 3HAYEHHE, TAK KAK ITOT TEPMUH
OXBaTEIBAET 3MeCh C ONHOM CTOPOHH [MPHCBOEHHWE BEEPEHHOr0 HMYyUIECTHA,
C Apyro# Molb3oBaHWe ugy¥OH NOBEPHHBOCTBIO (Hanp. BEIMAHWBAHHE Y ManoneT-
HEro MMYyL(eCTBa, NOAL3yAch ero cnabocThi, WK 3710yNoTpe6neHHe BBEPEHHOH
6naHkoso# mopnuceo). TOYHO Taxime anoynoTpeSieHHe AomepHeM, Kak ocoboe
nounaTHE, GHIO HEH3IBECTHO Y/IOX. O HAK., KOTOPOE 3HANO, BNPOYEM, HEKOTOpHIE
ero BHML, BHACTHOCTH 3/10ynoTpeGneHHe [OOBEPHEM €A\ CTOPOHH NOBEPEHHOro
(er.ct. 1709 u 1710), He o6o6was WX W He c€o3gaBas M3 HuX ocoforo Buaa
ApECTYNIeHUs.

HanpoTHB B repMaHckoM ynOWEHWH CO3NAETCH ObBUlee NOHATHe Hegobpa-
eosecTHoctH no umyulectsy (Untreue), ofHuMaouiee coBowo Ccny4au 3J0yno-
TpebneHWs CBOMMH MOJHOMOYHAMH BO BPEA BHEPEHHEIM HWMYLIECTBEHHBIM
MHTEpPecaM CO CTOPOHH MOBEPEeHHEIX M HEHOTOPHIX ApyrHx nuu., Ha sty Touxy
3peuns ctano U yrom. ynox. 1903 r., npenyemarpisaswee B KadecTre ocoboro
npecTynuedna ynorpebieHue nuiloM, o6S3AHHEIM MO AOBEPEHHOCTH HIH HHOMY
3AKOHHOMY NONMHOMOYHIO HMETBL nonedeHHe o HyHHX AMYLEeCTBe HIH HMYLIECT-
HEHHOM KHTepece, CBOEro NoNHOMDYHsS BO BPeR 2TOMY MMYLIECTRY WK HMyule-
cTBEHHOMY nuTepecy (cT. 577).

3noynoTpe6neH’e [OBEPHEM XAPAKTEPH3YeTCsl MpeXAe BCero
0COGEHHOCThI0 CYyOBeKTa NPECTYMIEHHsA; ero CyOneKTOM SBIAETCH
AMIIB JIHUO, HMeloulee  ocofoe MOMHOMOYME MO OXPaHe YYMKOro
HMyllecTBa, MPEeXae BCero nWlo, [eHCTBylUee Ha OCHOBAaHUH
NOBEPEHHOCTH, BO3HWKWIEH B CHIy YacTHOrO COrNAWEHHS MEeXNny
BHHOBHHIM W TNOTEpNeBlIHM; HO BO3MOXHO BO3HUKHOBEHME 3TOro
MOJTHOMOMHST H WHHIM MyTeM B CHNY OCOOGHX OTHOWEHWH, cyulect-
BYIOUIMX Mexny o60OHMH ®THMH NHUaMH N0 3aKOHY, Hamp. Mo cny-
eBHOMY MOJIOKEeHHI0 BHHOBHOIO HIIH TO OMEKe.

O6bexToM npecTynneHus SEBNSETCA HYKOEe TNoanexasluee
OoXpaHe H TmoMNe4YeHHI0 BHHOBHOrO HMYLIECTBO, NOHHMAaeMOe WM
B CMHICNIE BCEro HMYIIeCTBa, OXBATHBAIOUIEro, KaK MaTepuanbHLE
BEIlH, TaK W NPaBa MO WMYIIECTBY W MMYIIECTBEHHHE BHIOAL, HIH
B CMEIC/le OTAeNbHHX NpPeJMeTOB HMYIECTBEeHHOro obnajaHusi, Han
OTOeNbHEX HMYLECTBEHHHX TNpas.

[pecTynHoe nedcTBHE B COCTaBe 3naynoTpeGneHHs AOBepHeM
COCTOHT B MPHYHHEHHH HMYIIECTBEHHOrO Bpefa HMMEHHO TOMY
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HMYUIECTBY, KOTOpPOe I[IOANeXano CcHeuuanbHOH oxpaHe M moneye-
HUI0 BMHOBHOrO, ¥ MOCPEACTBOM TAaKHX HEHCTBHMH, KOTOPHE BXONHIIH
B KPYr €ro MO/STHOMOYHH H HOTOPHE BHPa3WIHChk B HeHamexaulem
NoJNL30BAHHH 3THMH MONHOMO4YHSAMH.

Bce ykasaHHHE NPU3HAKH 3noyroTpebneHHs AOBepUeM Xxapak-
TepH3ylT €ero, HKak oco6oe, CaMOCTOATEJLHOE MpecTyIeHue,
OTNIHYHOE OT [ApPYrUX no cy6rexty, 0O6LekTy H cnocoby naei-
CTBHS.

Yronoeuu# Kogexc, xora u He npeaycMaTpuBaeT CpPeiH MMYy-
WEeCTBEHHHX MPecTynneHHd MmonoGHOTO OesAHudA, a CAMEW TEepMHH
.3noynotpebneHHe AOBepHeM“ eMy M3BeCTeH IHIIb, KaK TEpPMHH,
XapaxTepuaylomui ocofui crnocob NeHCTBHS B COCTaBe MOLIEHHH-
yecTBa Hapsay ¢ obmanom (ct. 169), npencraensomuii coboio
ocobyio pasHOBUAHOCTE o6MaHa, OfHAKO CPeny XO3sHCTBEHHHX MNpe-
crynnenait Yron. Komekc ynomuHaeT Tawue AesHUs, KOTOPHE IO
CBOEH CYIIHOCTH SIBNAIOTCS HW4YEM HHHM, Kak 3noynotpebneHuem
noBepHeM; B OCHOBE 3THX NPECTYIMHHX AEAHHH JIOXHT HUMEHHO NpH-
yuHeHue 'yuepba onpeneneHHOMY HMMYUIECTBY, 3a60THTECH O KOTOPOM
nexano Ha o673aHHOCTH BHHOBHOrO, MPHTOM MOCPEACTBOM TaHUX
neiCcTBUH, KOTOPHE BXOAUNH B KPYL ero o6i3aHHOCTE.

§ 48. Buau 3anoynoTrpebneHus nopepuem no Yro-
nosHomy Konexkcy., ¥ronosHuii Konekc npenycmMaTpHBaeT TpPH
npecTynieHus »Toro pofa. Dto: 1) 6ecxo3da¥CTREHHOCTh, WM, Kak
oHa HasHBanack B JiepBoHayanbHoid pepakuumu Yron., Kom. 1922r.,
6ecxo3aicTBeHHOe BefeHWe nopydeHHoro pena (ct. 128), 2) saxmio-
YyeHHe HEBHIOAHHX CHENOK, .JIOCPEACTBOM HEero CoBepliaeTcs
pacXuuleHHe TrOCYAapCTBEHHOTO MM OOMEeCTBEHHOr0 KMYLECTBa
(cr. 129), 3) pacToyeHne ApeHAATOPOM NPENOCTABIIEHHOTO €My rocy-
napcTBeHHoro unu ofuwectseHHoro umymectea (ct. 130) 1). Cnenyer
npu 8TOM ykasaTk, 4ro Yroa. Konekcy uasecteH eme ofuH BUA 310~
ynoTpe6neHns AoBepHeM, OTHOCHMBIA HM, KaK pasHOBHAHOCTE o6uiero
MOHATHS 3noynoTpebiieHus BNacTH, K NPECTYMJIEHHAM [O0MXHOCTHHM:
8TO0—3noynoTpebneHHe BIacTho, BHPa3HBILEeCs B TaKHX AEHCTBUAX
NOMKHOCTHOrO JIMLA, KOTOPHE OHO MOFNO COBEpPLIHTE EAHHCTBEHHO
6naromapsi CBOEMY Cly¥eGHOMY MOJMIOXEeHHI0 H KOTOphHE, HEe BH3H-

1) TMoaHuwes (Ha3s. co4. ¢Tp. 137) OTHOCHT K 3n0yNOTPEGNEHHI0 A0BEPHEN
mesinue, npeaycmorpentoe cr. 131 Yron. Kop.—Hencnonuesne o06A3aTenncrs,
3aK/I04eHEHX C FOCYAAPCTEEHHLEIM YupeXAEHUEM HIH NPEANDUATHEM; HO HMEHHO
STOMY MEAHMI0 HYXMIH Te 4YepTH, KOTOPHE O6HYHO NPHYPOYHBAOTCA K 3N10-
ynoTpe6aeHHio AOBEpHeM; [APYFHMX BHAOB OTOr0 TNPECTYNNeHHS, HMEOUUXCH
5 Yronossom Konexce, oH He HaswBaer,
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BasCh CNyXe6HOH HeOo6XOMMMOCTBIO, NPHYHHHIH HMYLIeCTBEHHE i
yuep6 rocyaapcTBEHHOMY YYpeXAEHHIO HITH npeanpuatHio (cT. 109).

§ 49. 1) Becxo3ssgACTBEHHOCTD. BecxoasicTBeHHOCTS
€CTE NpHYUHeHWe ylep6a HMyWEeCTBY rOCYAapCTBEHHOTO MMM ofuie-
CTBEHHOro y4pemjeHus HIH TNPeArNpHSATHS MTHUOM, CTOSUIHM BO riiage
MOCNeNHHX, HIH WX YNOMHOMOYEHHHM, NOCPENCTBOM HEBPEXHOro
HJIH Helo6pOCOBECTHOrO OTHOLIEHHS K nopy4yeHHomy pmeny (cr. 128).

Cy6BexTomM NaHHOTO NPECTYNNEHUA ABASETCS HITH JULO, CToA-
llee BO riaBe rocyapCTBEHHOTO HIH OGLIECTBEHHOrO yupeKneHHsS
HITH MpeanpHaTHSA 1), HJIH ynonHoMovyeHHHH HX. CnemoBaTensHo,
ero Cy6beKTOM MOKeT 6WTb He BCAKO® HOMKHOCTHOE nuno, a
7ML JIALO, 3aHHMAOUlee ONpeleneHHoe CnyXeBHOe MNoNoKEHHe.
3To npexne Bcero nuua, CTosWME BO riaBe FOCYNAapCTBEHHRIX
Y9PeXneHH# HNH NPEANPHATHH; TAKHMH NHUAMH JOMKHE npH3Ha-
BaTbCA HE TONbKO Te, KTO E€IHHONMYHO BO3rJABNAOT H3BEeCTHOe
yupexneHue HNM NpPEANPHATHE, HO M T, KTO BXOAST B COCTAB
KOnnerad, ynpasnsiowed [NaHHHIM YYPEWAEHUEM, WM B COCTas
NpaBléHus, CTOAIIero BO FNlaBe [AHHOrO NPeAnpHATHS. [TosTomy
nuLa, CTosLMEe BO TNaBse OTAENbHHX YacTeHd Y4YpPeXIeHHS HIH
MPEANPHATHA, HE MOryT CYHTATLEA,, CYOLEKTAMH 3TOrO npecTyn-
nexusa 7). -

Hanee cy6nexToM BecxossieTBeHHOro BeneHuUs nena moryt
GHTL M YNONMHOMOYEHHHE YYDPEKNACHHH HIH NPennpasgTHH, clenoBa-
TENbHO, W TaKHe AOMMHOCTHEIE NHLA, KOTOPHE He CTOSAT BO Ciase
MX, HO HMEIOT CNeUHanLHOEe MONHOMOYHE WM NOpYYEeHHE BecTH
H3BECTHOE NeN0, T.-e, GMOCTH WMYLIECTBEHHHI HHTEpeC yupemre-
HUS HIH NPEANpHATHS, H KOTODHle TaKuMm obpasom NonbL3yTCs
OCOGHIM [I0BEPHEM K BEAEHHIO MOPYYEHHOLO HM [ena. Taxkobm,
Hanp. 3aMecTUTeNu NHU, CTOSUIMX BO FNaBe Y4YPeXAEHUS HITH Npend-
NpUSATHS 3),

1) ¥Yron. Kog. 1922 r. umen B suay nuwsn FOCYAAPCTBEHHEIE YYPeKIeHHUR
UNH NPEAnpUATHS.

?) Huaue: Yron. Kon. YCCP 1927 r. cr. 116, Cp. taume Ecasa (Yron.
Ken. Cos. Pecn. mon pen. C. Kanapekoro, 1924 r. crp. 297), koTopeiit HaxonuT,
UTO, ECIH OTAeN KAKOrO HUGYAL FOCYAAPCTBEHHOTO YYDENAGHHA MAH Mpes-
OPUATHS MPEACTABNAET U3 CeGH XO3AACTBEHHOE UENOE, BLICTYNAWMIEe B rpay-
AAHCKOM OGOpOTE, KaK OTAENSHAX emuHWNA (TpecTH, CHHAMKATH), ToO nuua,
CTOfllMe BO TNaBE€ €ro, NOMANEHMAT OTBETCTEEHHOCTH no cr. 128.

%) HUnase: lonsuckui (,XoanficTEeHHMe npecTynnexus no HOBOMY yro-
nosHoMy kopexcy“. 1927 r. crp. 14), xoropmii HAXOAMT, YTO TEKCT 3aKoHa
HE NACT HMKAKMX OCHOBAHHA MCKIOYATh U3 CHEpe ero AeACTBHA MM, He cO-
CTOAWMKX HA CHYXOGe B yypesmnesHW, HO o6H3aHHLIX ACACTBOBATL B ero MuTe-
PECAX MO AOBEPEHHOCTH, BHIIAHHOM MM r/IABOIK yYpewIeHHs. TAKOro e MHeHHS
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O6nbexTom Gecxo3siiCTBEHHOTO BENEHHS fesna ABMAeTCS HMYyLe-
CTBO BOOGWE WNH OTAeNBHHE MMYWECTBEHHLIE NpaBa TOro yupexne-
HHS HJIH NPENnpUsiTHs, BO rfiaBe KOTOPHIX CTOMT BHHOBHHH HIIH
YMOTHOMOYEHHEIM KOTOPHIX OH ABNAeTcd. ST0 MMYINECTBO MIIH 3TH
HMylecTBe:HEle npaBa A0MXKHE 6HTh BEBEDEHH NoneYeHH 0 BHHOBHOrO
BC/IEACTBHE [OPYy4YeHUs eMy BEefeHHUs [ena OaHHOrO YYPeKIeHHd
By npennpusitus. [IpuunHenue ymep6a MMywecTsy ofHOro yupe-
HACHHA MK NPENNpHATHS, BO3HHUKIIEE OT [AEACTBHH CNaBH HAHK
YyOONHOMOYEHHOro [pyroro, He OXBaTHIBAETCH oONpefe/ieHHEeM
CTa 128,

C BHyTpeHHe# CTOPOHHl MNPECTYMHOe [esiHHe MOXeT OHTb
YyyHMHEHO KakK HEOCTOPOXHO, TaK M YMEIUINEHHo, Tak Kak Yrom. Kop.
NpaAMO FOBOPHT 0 Gecxo3siCTBEHHOCTH, OCHOBAHHON Ha HebpexHoM
MI¥ HeloGPOCOBECTHOM OTHOLIEHWH K MOPYYEHHOMY neny: HeGpex-
HOCTb 6yneT Ha NIMLO, €C/IH BUHOBHHIA MpUYHHSeT yuwep6 BsepeH-
HOMY ero rnoneYyeHHio HMyLECTBY, AedcTBYs 6e3 monxHOHd ocMOTpH-
TENLHOCTH, T.-€.KOrla OH HE NpPeABHAHTHACTYNJEeHHs 3TOro yuiepba,
XOTSl MOr Hid HOMmKeH 6w ero npefiBUAeTb, WM KOTAa OH JIerKo-
MEICIEHHO Mpennojaraet, 4ro 3ToT ywepb He ‘Hacrynur. Heno6po-
COBECTHO® e OTHOLIEHHEe TMpennojaraeT yMHCeNn, T.-e. 3HaHue
BHHOBHEIM, 4TO OH NPHYMHSIET CBOWMH) AEHCTBHAMH yulep6 BBEpeH-
HOMY €ro Mfone4YeHHi0 roCymapCTBEHHOMY HWMYLIECTBY, M ero XenaHue
HIIA MO Kpa#He#d Mepe QonymeHWe HaCTymneHus aTtoro yuiepba 1).
Bo BcsikoM cnyuae y BMHOBHOrO IOMKHA OTCYTCTBOBATL KOPHCTHAs
uenb, TaK Kak MHAYe O0eCXO3AHCTBEHHOCTh NpeBpawaercsd B pac-
XHlleHue TOCYJapPCIBEHHOr0 HNAM 06UEeCTBEHHOT0 MMYLIecTBa
(cr. 129).

Tpaitnun (Vron. Kop. Komment. crp. 183). OaHako BOIMOMHOCTL HANOWKEHMA
AMCUMNIHHAPHOrO B3LICKAHHA 3a NaHHOE MPECTYN/IeHHEe YKASHBAET HA TO, 4TO
€ro CyOBLEKTOM MOMET GHITh TONBKO CIIYMCALIHI,

1) Uuawe: [Monaucinii (u. c, crp. 11), koropmi waxomurt, uto cr. 128
HMEET B BHAY TONBKO HEOCTOPOMHYK GEcX0IAHCTBEHHOCTB, TAK KAK MuAYe HET
BO3MOX¥{HOCTH YCTAHOBHTH pasfMive MewmAy YMHIeHHOH 68CX03:iiCTBEHHOCTRIO
M 3noyrnorpebieHueM BIACTBIO, WMEBUWAM MOCMAEACTBHEM MNpPHAAHEHHE AMyLIe-
cTaeHHOro ymep6a yupescaennio (cT. 109). 3rtor e sarnan nposopat TpaduuH
(»XossficTeeHnne npectynnennn®. 1925 r. wsm. 3 crp. 15; Tawxe Komm.
crp. 185) u Hemuposckuii (Hass. cod. crp. 304), worToputi HemoSpocosecTHOE
OTHOWEHHE MOHWMAET, KAK CO3HATENLHO Ge3yHacTHOe OTHOWEHWE K XOay Aena,
ocTasnenue ero Ge3 Hansopa W pyxoeoacTea. TouHo Tawwe Prskun (,,Becxo-
3AACTBEHHOCTE W HenoBpocoBectHocTe™ B Pa6. Cyme 1924 r. Ne 5 crp. 410)
XapaKTepu3yeT Heno6poCoBECTHOCTh, KAK HEMPHMEHEeHWE CHYXAalUM K geny.
KOTOpOE eMy nopy4yeHo, MAKCHMyMa CBOEH 3HEpPrHH, KOTOPYIO OH HOMMKEeH Gl
Mo cocBecTH nposasnats, OTpHUAET BOIMOWHOCTE yMucna Tawike Tonnuro (,,Bec-

X037 HCTBEHHOCTh, Kak yromosHoe npectymiaexHue* s Bectu. Cos. Hct. 1926 r.
N 13).
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Co cTopoHH AeHCcTBHA 6ecX03fiHCTBEHHOCTD TpebyeT a) ompe-
AENeHHOH NesTeNLHOCTH BHHOBHOrO, COMPOBOXAABUIENCS npHTOM
6) yxasanHuMu B Yron. Kogekce nocrencTsusMu.

a) DTa NeATeNnbHOCTh XapaKTepHayeTCs, Kak HebpexHoe wunu
HeNoGpPOCOBECTHOE OTHOLIEHHE i MOPYYeHHOMY neny, T.-e. TEMH Npu3-
HAKAaMH, KOTOPHE XapaKTEePHSYIOT TaK)Xe XanaTHoe OTHOWeRHe K cny-
HEeOHEM 06513aHHOCTAM (CT. 111), M MOXET 3aKMIOYATLCH KAK B AKTHB-
HOM, Tak W B NacCUBHOM TIOBE[EHHH BHHOBHOIO, B NEHCTBUM MMM
GeageiicTBHHU; CIOAA OTHOCATCHA C ONHOM CTOPOHH ONpefeneHHHe aKTH,
sawmioyapiye B cebe pACHOPsKEHHE BBEPEHHEIM HMYILECTBOM ¥
NPHYHHALIINE eMy yuep6, ¢ APYyroi CTOPOHH M BO3NEPKAHHE OT
TaKHX aKTOB, KOTOpPHE [OMKHH OHIM YCTPaHHTL NpPHYHHEHUe
yuep6a, Hanp., NPONycK CpoKa MNsS Peanu3atuy QeHexHEX CyMMm,
BCHENCTBHE 4Eero npousouuio obecuUeHeHHe HMylUeCTBA AAHHOrO
YHUPEXACHHS HIIM NMPEANpHSTHs. Becxo3adCTREHHOCTS NONMXHA BHpa-
HATLCsA TIPH 8TOM B HM3BECTHOH RIHTenbHON NBATEeNLHOCTH, He mepe-
X0Od OfHAKO B CUCTEeMaTH4YecHoe CoBepuIeHWEe NeHCTBHH, IIpHUYH-
HAUWHX YOHTOK YYPEeMICHHIO MITH NREANpHSATHIO; HHAYE OTBETCTBEH-
HOCTE J[IONIXHOCTHOFO §HUA [OM¥HA ONpefensaThcs 3a XaJaTHoe
OTHOWIEHHe K cnyxGe.

6) llpecTynHasi nesTeLHOCTS BHHOBHOrO MOMKHA conposo-
MAATLCH BO BCAKOM Clly4ae M3BECTHHIMH MOCNENCTBUAMH. TaKuMu
TIOCNENCTBHAMM ABNAIOTCH WIH PaCTOYeHHe HMYUIECTBA yupeXAeHHs
MY NPEANpHATHS WM Xe NPHYHHEHHe yuwepba emy.

Pacrosenue Xapakrtepuayercs yTtpatoit HMyIlecTBaA H He
AO/MKHO COMPOBOXNATEES HEMPEMEHHO ero pacTpaTod MIIH NMpHCBoe-
HHeM, T.-e. o6palleHHeM B CBOI COGCTBEHHOCTDH 1),

Ywep6, Kax mocnencTeHe HeBpPEWHOro Mmu Heno6pocoBecTHoro
OTHOIIEHHA K TOPYYeHHOMY Qefy, NOHHMAEeTCH MNPEeXNe BCEro Kak
BCAKHH TONOXHTENbHHA ymep6 B uMymwecTBe, HO 3ToOT yuiep6
MOXET BHPaWATECA M B ynyuwesHoi Buroge (cT. 117 Ip. Kon.)?2).

OKOHYEHHHIM NaHHOE MPECTYMNNEeHHE HOMKHO CYHTATHCS € MO-
MEHTa PacTOYeHHS WMYIMECTBA YYpeXNeHHs WM NPeANnpPHATHA HIH
NpUYHHEHHs eMy yuep6a.

') Huoro mHenws [losnwmes (nass. cou., ctp. 85), koTopmii HaXOQHT,
NTO NpH NPaBUNLHOM TONKOBAHUH 3TO HESACHOE CIOBO JOMMHO OGHTHL MOHHMAEMO
B TECHOM CMHICNE, B CMBEICHE pacTpaTtal. Ilo MHenwio Tpaiinuua (Xos. npecr.
e1p. 17; Taxme Komm. crp. 124), pacrouenne saxniouaercs s YMEHBUIEHHH TOro
AKTHBA, KOTOPHH OHI MONYYEH NOMKHOCTHHM NHUOM NpH BCTYNNEHHH B QOMK-
MOCTh.

) Hnave: Hewmuposckuii (mass. cow., cTp. 304), woropuii Henonyienne
NpHGHAK He MOABOAHT MON NOHSTHE yuiep6a.
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B oTHowenuun yronosHoi# penpeccuu crt. 128 pasnuqaer pgsa
BHNI2 6eCXO3sACTBEHHOCTH:

a) Bonee TsxKHA BUM, 3TO—6eCX03HCTREHHOCTS, NOBNEKIIAS
3a COGOM paCTOYEHWE HIIH HEeBO3MECTHMHI yuiep6 HMYIIECTBY y4-
PeXNeHHs Wna npennpusTas. HesosmecTumocTs ymepba cnenyer
Npd STOM NMOHHMATE He TOJIBKO B CMHCE MONHOH HEBO3MOXHOCTH
€ro BO3MelleHHs, HO M B CMEIC/IE TPYAHOiH ero BosmecTuMocTH (Yrom.
Kon. 1922 r. Tax u onpemensin stor yuiep6). C npyroit cTOpoHH
ApUYHHEHHEe BCAKOro BOOGIIE 3HAYUTENLHOrO yilep6a ToXe HOKHO
OTHOCHTBCSA Clola, TaK KaK HHade B ®TOM CHy4Yae NPUUUIOCH GH
YCMATpUBATL NerkHd Bug 6ecxo3sACTBEHHOCTH 1),

Mepa coumancHoit sawuTH 33 3TO ApecTynneHHe—NHLIEHHE
CBOGONIN HA CPOK MO 2 NeT WAM NPHHYNUTENbHLEe paboTH Ha CpoK
no 1 ropa.

6) Bonee nerxuit BuA 6ecxo3siCTBEHHOCTH XapaKTepHusyeTcs
HE3HA4YMTEeNbHOCTLIO MNpHYHMHeHHoro ymepba. OH mneyert 3a coboit
JIRIE OQHCUHNNIMHAPHOe B3HICKAHUE.

QOb6cToATeNLCTBOM, YCHAMBAOMUM OTBETCTBEHHOCTL 32 Gecxo-
39HCTBEHHOCTE, FBNAETCA yYHHEHHE BTOro MpecTynieHus B 6oesoit
06CTaHOBKE MNM COBEpIIEHHE [PU @TOM HEeHCTBHH, CBA3AHHBIX C O~
CTaBKOA npenmeToB cHabGwenus, KpacHoW apmuu u ¢nora u Mory-
WHX OTPA3UTECS Ha MX GoecrnocobuecTn (cr. 132).

Mepa counansHOM SaWUTH BOTOM ClydYae—nnlieHHe CBOSOME
He HHXe 2 JeT, a'NpH OTArYaolux 0BCTOATENILCTBAX—PACCTPEN.

§ 50. 2) 3axnoyeHue HEBHIrONHHX ANS rocynap-
CTBEHHOro HnW o6iMecCTBEeHHOT0 HMylecTBa chae-
nok, lpyrum BumoM 3noynoTpebnexus NoBepHeM SBNSETCS 3aKiio-
4YeHHe HEeBHIFOAHOA QNS rOCYAapCTBEHHOTO WNH  OBLEeCTBEeHHOro
Y4pENIEHUS WNW NPENNPHATAS CAENKH JHLOM, YNOJIHOMOYEHHEIM
HeHCTBOBATL OT WMEHH mocneaHux (ct. 129). Bto nesHue B Yron.
Kon. 1922 r. sBnsinock caMoCToATENLHEM npecTynineHHeM, Npeacra~
BIIABIUMM NBE pa3HOBARHOCTH (cT. 128au. 1 u 2) %). B Vron.
Kon. 1926 r. oHo paccmaTpuBaercs, Kak HacTHRIA cryyan obmero
HOHATHS PACXHILEHHS TFOCYNAPCTBEHHOro HIM O06WEeCTBEHHOro HMYy-
I1eCTBa, NOJ KOTOPHM 10 CBH3M CO CT. 128 HyXHO pasyMeTh KOPHCT-
Hylo 6ecxo3sicTBEeHHOCTS 3).

!) Yron. Kop. YCCP 1927 r. rosopuT o MDUYMHEHUM SHAYNTENBHONQ
ywep6a (cr. 116).

*) Cm. XXumwmunenro. Hmymecrs, npectynn. ctp. 134 u cn.

) ¥ron. Kon. YCCP 1927 r. ne xapakTepuayet AaHHOro AEAHMA, KAK pac-
XMUEHHE WMYLMecTBa, NPEeAyCMATPHUBAA NMPOCTO 3AKMIOMEHHE ACHO HEBHIOMHBIX
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O6beKToM NpecTylneHus W B HAHHOM CIy4ae SABISETCH HMY-
LECTBO HAH NpPaBO HAa KMYIIECTBO, KOTOpHE MomIexan: ocobomy
fone4YyeHu o BHHOBHOrO.

C BHyTpeHHeH CTOpPOHH paccMaTpUBaeMOe NpecTynieHue
MO¥eT OGhTh COBEpLIEHO TOMNbKO YMHIUIIEHHO, KaK B8TO BHTEKaer
C ONHON CTOPOHH M3 CaMOro BHIPAXEHHS ,PacXUIleHHe“,Capyrod—
M3 TpeGoBaHUA COBEpPIUEHHS MPEecTyNIeHHs M0 COrjlalleHHIo C KOHTp-
areHToM yuypewneHusd, BmecTe ¢ TeM XapaKTepuCTHKAa TNpecTymie-
HHS, Kak pacXHIUeHWs, MogYepKHBaeTr TpebGoBaHHEe HANHYHACTH
KOPHICTHOH Lend B AeATeNbHOCTH BHHOBHOIO.

[MpectynHoe neficTBHe B coCcTaBe NAHHOTO MPECTYNIEHHS OnH-
CupaeTcs, K4 pacxHileHHe MMYyUEecTBa MOCPeACTBOM 3aKIi0YeHHs
HEeBHTOOHEIX CAENOoK, COBEplIeHHOe MO COrfallleHHI0 C KOHTpareHToM
yypexneHds unu npeanpusaTus. Taxum obpa3om ans cocTasa npe-
cTynneHdss Heob6xonuMo, 4To6n Omna 3akniMeHa caefka C ydpe-
WIeHHeM, NosNekwas 3a cobod ywepbé ansd Hero, B YeM H BH-
paxaeTcsi pacxuuleHHe ero Hmyuectsa. HHumid cnoBamu, nis /nau-
HOrO MPEeCcTYyNNeHHs #ABNSEeTCH CYWEeCTBEeHHHM MpUYHHEHWe onpeje-
neHHoro yuiepba rocyuapcTBeHHOMY MW 06iieCTBEHHOMY HMYIECTBY,
NpoMCXofslee OT 3akmiodeHrs CAeAKA. C, [pyroid CTOPOHEL, €cCiH
cnyxammM 3axnioveH yYOHTOMHHW HONOBOp, Ho 6e3 cornameHHs
C KOHTpareHTaMH y4YpeXgeHHs, TQ OH MOMET OTBeyaTb TONBKO 32
6ecxossaficTEeHHOCTL Mo cf. 128, a He ct. 129.

OKOHYEHHHM ITOT BHA 3NoynoTpebneHns KOBEepHEeM CTaHOBUTCS
¢ MOMEHTA MPHYHHEHHA UMYIECTBEHHOro yilep6a; onHO 3aKnioueHne
y6LITOYHOrO AOrOBOPA, KOTOPOE B NEHCTBMUTENLHOCTH OfHAKO M0 TEM
UM WHEIM NPUYMHAM BpeAa He NPUYHHHIO, o6pasyeT MOKYureHHe
Ha MpecTyrieHHe.

Mepa couuanbHOH 3aMHTH 3a AaHHOE MpecTynneHHe—ndme-
Hue cBoGogH Ha CPoK He Huxe 1 roga ¢ KOHQUCKAUHMEH BCEro Hiu
YacT¥ HMyulecTBa UnNu 6e3 TaKoBOM.

KeanupruuposaHHEM BHIOM 3aK/TOYEHHS HEBHITONHOH CHAENKH
C rocyqapcTBeHHHM HIIH OOLIECTBEHHHM y4YpeXJeHHeM SBRdAeTcH
yuuHeHne ero B 6oeBoil o6CTaHOBKE HIH B CBA3H C MOCTaBKaMH
npenmMeToB cHabwenuss KpacHod apMuM M (noTa, MOCKOALKY 3TO
MOXET OTPa3uThCA Ha ux GoecrocobHocTH (cT. 132).

[OrOBOPOB HNH CAENOK MMUOM, YNOMHGMOYEHHHIM AeHCTS0BaTH OT MMEHH rocy-
JApCTBEHHOro, OGUECTBEHHOrD AW KOONEPATHBHOTO YHPeKASHHA HIHU Mpeanph-=
arua (ct. 117).
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Mepa counanbHOH 3alHTH B 3TOM Cly4ae—IHLleHUe crobonu
Ha CPOK He HHXe 2 neT, a NpH OTAr4aWHX O6CTOATENLCTRAX
BO3MOXEH M paccrTpen.

§ S51. 3) PacroueHHe rotygapcTBEeHHOro unau
ofmecTBeHHOro HMMywWecTBa apeHAaTopowM. Tperui
BHA anoynorpebneHuss NoBepHEM COCTABNAET NpPecTynneHUe, Xapak-
TepuayeMoe, KaK pacTOueHHe apeHNaTOPOM MPEOCTABIEHHOFO eMy
[0 1OroBOpY FOCYR3apCTBEHHOTO WM OGILEeCTBEHHOT0 HMYILECTBA
(ct. 130). Bro npectynneHue, Kax W Apyrde BUOLl 3N0YNOTpebneHHs
Noeepuem, oTHeceHo B Yron., Kojexce K Xo3aiCTBeHHHM NpecTynne-
HuaM. Ero cylwHocTe 3aknioyaercs B TOM, 4TO apeHAATOp 3N0YMOT-
pebnsieT oKasaHHHM €My NOBEpHeM H BMeCTO TOr0, YTOGH OXPaHATh
npefocTaBleHHOE €My [0 HNOrOBOpPY apeHNH HMYLWECTBO H HCMOMb-
30BaTh ero coo6pasHo Ha3HaYeHHK, He 3a60THTCA O HEM, BCMENCTBHE
HEro OHO yTPayHBAETCs, WU ¥KE HCMOoNnb3yer)ero He Mo TOMY Has-
Ha4yeHHo, N0 KOTOPOMY HaNNexano COorjacHo MOroBopa apeHaH.

Cy61eKToM NaHHOrO MPecTynneHus SABNSETCH apeHAaTop, T.-e.
NAU0, 33HA0YMBUIEe aAPeHOHH¥ AOFOBOP C rOCYNapCTBEHHOH MIH
006LIeCTBEHHOH OpraHuW3auued W BRaneluIee B CHUNY aTOrOo norosopa
HX HMyUIeCTBOM. TaKHM apeHNaTOPOM, MOXET OHTh KaK OTAENLHOe
¢du3nyecKoe NuIO, Tak U Nuldo lopunudeckoe. Yron. Kop. 1926 r.
(2Toro He 6mno B Yron. Kom 11922°r.) Ha psny c apeHmaTopoMm
YKa3HBaeT YyMNonHOMOYEHHOro KPHIKYECKOro NHla, TaK KaK caMmo
IOPHOHYECKOE JTHLIO (COREPIUNTR MPECTYNNeHHE M HEeCTH 3a Hero yro-
JIOBHYI OTBETCTBEHHOCThL HE MOMeT.

O6LeKToM pacTOYEHHsS! CNMYXHUT NMi060e HMYIIECTBO MPEefoCTaB-
neHHoe BHHOBHOMY MO JOTOBOPY apeHns !),

C BHyTpeHHe#l CTOPOHH pacTo4YeHHe MOXeT GHTL COBEplLIeHO
KaK VMHIIEHHO, TAK H HEOCTOpOoXHO. BHHOBHHH AeHCTBYyeT yMuILl-
NIEHHO, eC/IH OH 3HAeT, YTO OTYYXKAaeMoe HM HMYLIECTBO NpefocTaBne-
HO €My U151 OfNpeneneHHoro HasHa4yeHusl, W Kenaer oTYYAUTE ero unu
no xpa#iHed Mepe fonyckaer yMeHblIeHHe ero MK yTpaty. Heocro-
poXHOCTL e ByreT B TOM cnyvae, eciM BHHOBHHUA He NpeaBHaes
BOSMOXHOCTH YTpPpaTH NpPefoCTAB/IEHHOr0O €My HMYLIECTBa, XOTsH
momieH GHN 3TO npeaBHNEThb, MNH KE, XOTH ¥ NPeasufen 3To, HO
Hallesncs, YTO eMy yNacTCs NpEenocTaBieHHOEe WMYIIECTBO COXPaHHTh.

[IpecTynHoe peilcTBHE B COCTABE NAHHOrO NPECTYNEHUS XapaK-
TePU3yeTCsl, KaK pacToYeHHEe HMYLeCcTBa, DTO NOHATHE pPacToYeHUs

!) Yron. Koa. 1922 r. (ct. 129) umen B BuOy TONMBKO CPEACTBA MpPOH3-
BOACTBA.



wdpe MOHATHS PAacCTPaTH, TaK KaK OHO OXBATHBAET HE TONBKO
BCHKUM aKT OTYYKOEHHS HMYyUIECTBa, MPENOCTABIIEHHCTO apeHaaTopy,
T.-e. pacrnopameHue HM, KaK co6CTBeHHHM, HO M BCAKYIO yTpaTy
TAKOro MMYyEcTsa, HeNocTduy ero B HaType. PacrtoueHo nu nmy-
1IECTBO MONHOCTBIO WJIH YaCTU4HO, ANs COCTaBa NpeCTymneHHs 6es-
pasnuu#o!). B uacTHocTH G6ecxo3sHCTBEHHOE HIIH XHILHHYECKOEe
ynpaBfeHHe JOMaMd CO CTOPOHE JHL, apeHAyIUX MYHHUUMANA3H-
poBaHHHE 0OMa, BNeYeT oTBercTBeHHoCTh mo cT. 130 (moct. BLIHK
u CHK or 4 anp. 1927 r.—co6p. ys. 1927 Ne 36 cr. 236).

OKOHYEHHEIM TNpPeCcTyMIeHHe CTaHOBMUTCA HWAM C MOMEHTa
OTHYKAEHH: HMYLECTBA He B COOTBETCTBUM C€ro HasHayeHWeM WiH
c MoMeHTa ero yrparh. [lokymesue no camoMy XapaxkTepy mpe-
CTYMHOTO HAesHHS HEeBO3MOXHO.

Mepa counanbHoll 3aMTH—UIIEHHE CBOGONH Ha CPOK He
Huxe 6 mec. ¢ KoHdHCKauWeHd BCero MIM YacTH MMyLlecTsa, [pH-
yeM o6f3aTeNIbHO PACTOpraeTcs apeHAHbW NOrosop.

Q6cToATENLCTBOM, YBENHYNBAIOLIHM OTBETCTBEHHOCTh, ABNASTCA
coBeplIeHHe TpecTyrieHdss B 6oeBo# OGCTAHOBKE MW B CBA3H
C mocTaBkaMu mpenMeToB cHaGiends, KpacHo#t apmuu n ¢norta,
€CNH BTO MOMET OTPasHTLCH Ha Mx GoecmocobHocTd. B aTOM cnyyae
Ha3Ha4YaeTcA NMIueHHe CcBOBONEI Ha CPox He Huxe 2 ner, a MpH
oTAryaouux obcrosTenscTeax W paccrpen (cr. 132).

§ 52. II. Heucnonnenne pnorosopa. HencronHenne
[OroBopa OOHHM W3 KOHTPAreHTOB [0 HMYLIeCTBY HECOMHEHHO MOXET
MPUHHHATE IPYTOMY KOHTPAreHTy WMyIECTBeHHHH yumep6, Ho ofib4HO
3TO fesHHe He paccMarpHBaeTcd, KaK MpecTymieHue, W BIeHeT 3a
coboii NMHIIL TPakAAHCKO-TIPABOBEE MOCHEACTBHA. Tak, B HaCTHOCTH
HennaTex [oAra He COCTaBnsfeT npecTynHoro peaHud. OnHako
B M3BECTHHX CnyYasax HEHCIoHEeHHe [oroBopa NpeBpaaeTcs B npe-
cTynieHHe. DTO MOXET MPOMCXOAHTEL KAaK PafH OrpaXAaeHHd HHTe-
pPEecoB 4YacTHHX /ML, TaK 4 pafHd OrpaxAeHHs roCyAapCTBEHHHX
HMHTEepecoB.

YacTHHH HHTEpec 3acTaBnseT TpefoBaTb MpH3HAHHSA YrojoB-
HOrO XapaKTepa 3a HEeKOTOPHMH BHAAMM HEWCIONHEeHHs [0roBopa,
NMOCKONBKY B HHX 3aKmiodyaeTcsd oco6eHHas HenoOpoCOBECTHOCTE
BMHOBHOTO M TIOCKONBKY OT STOT0 BO3HUKAET OCOOEHHO Ceph-

1) Unave: Ecasa (na3s. cod. crp. 303), rTpeGywunii, 4TOOH Hepocraua
MOrNa OTPAIUTECA HA Xope paGoT camoro mpeAnpuaTksa, Toudo Takwe Hemu-
posckuit (Hase. cod. cTp. 306) roBOPAT O CyLWIECTBEHHOM YMEHBIUEHHH MpPeno-
CTaBIEHHOr0 rOCYNApCTHOM AOCTOAHHA.
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€3HHIA MMYUWECTBEHHHH Bpef BCnencTsde GONLWOrO YHCHAA ML,
HEMOCPeNCTBEeHHO MOTEPMNeBlUHX OT NMPOTHBY3aKOHHON NeATeNbHOCTH
BMHOBHOro. Ha aTomM nokoutcs Haxasyemocts GaHKPOTCTBA, Kak
HEHUCNONHEHUST HOMKHUKOM, BNABLIHM B HECOCTOSITENLHOCTh, CBOMX
HMYWECTBEHHEX 0693aTENBCTB B OTHOWEHHH KPEAUTOPOB. [pn
8TOM OOHIYHO PA3NHYAETCH C OAHOM CTOPOHH HEOCTOPOKHOE MJIK
PacTOYHTE/ILHOR, & C APYrod 3/MI0CTHOE MM KOPHICTHOEe G6aHKPOTCTEO,
B 3aBHCHMOCTH OT TOr0, YMHIUIIEHHO /IH OTKA3EIBAETCS NONKHHUK HCHOM-
HHTh CBOM 00513aTENLCTBA MO HWMYIUECTRY, CKPHIBAS ANsi 3TOFO CBOE
HMYyLIECTBO, HIH KE OH ML He B COCTOSIHHH BHIMONHHTL CBOHX
0653aTe/ILCTB BCNENCTBHE JIErKOMEICIEHHOTO HIIH HeBPexXHOro Beme-
HHUS CBOHX UMYWIECTBEHHHX fen. Yron. Komekcy PCOCP nousithHe
6aHKPOTCTBA HeusBecTHO 1),

Hpyrum ocHoBaHMEM yCTAaHOBNEHHS HAKA3YEMOCTH HEHCHONHe-
HHsl NOrOBOPOB ABNAETCH MPUYHHEHHE BpPENa roCyNapCTBEHHOMY
HAMywecTBy. B TOM unu HHOM BuOe STO METHHME W3BECTHO BCEM
COBPEMEHHEIM 3aKoHodaTenbcTBaM. Yrom..Konexkc B uncne xo3sii-
CTBEHHHX MNPECTYNIEHWH TaKXe NMpeflycMaTpUBAET cnyyail HeHchnon-
HEHHs_[IOrOBOPa, 3aK/IOYEHHOrO CAOCYAAPCTBEHHEIM MJTH 06MIecTBeH-
HEIM y4peXNeHHEM unu npefnpuasuem (cr. 131). Bro nesHue
CYLIECTBEHHO OTAHYAETCHA OT JNOYyNOTPeGneHus [OBEpHEM OTCYT-
CTBHEM B HEM HapyUeHHd BHHOBHEIM 0Co60H 0653aHHOCTH 3a60THTRCS
O BBEPEHHOM ero NONeyeHHI YYMOM HMYIIECTEE.

Heucnonnenue norosopa, 3akniouenHoro ¢ FOCYNapCTBEHHHM
UK OGIMECTBEHHHM yupekNeHueM WM MpefpHsiTHEM, eCTh 370Ha-
MEPeHHHIH 0TKa3 KOHTPAareHTa BHIMONHHTE 0653aTeNbCTR0, BHTEKAI-
luee [nas HEero M3 [0roBoOpa, 3aKJIIOYEHHOTO HM C 3THM Yupexpae-
HHEM HWIH NpeAnpHATHEM.

Cy6bexToM HeuCHonHeHus: [OroBOpa MOMET GHITH TONBKO To
JI4L0, KOTOPOE COCTOMT B [OrOBOPHEIX OTHOWEHHAX C FOCYNAPCTEEH-
HEIM MW OGWIECTBEHHLIM YYPeKNEHHEM WU NPENPHSTHEM, TaK YTO
CaMoe NeAHHE X3paKTepU3yeTcs, KaK HEHCMONHeHHE O6S3aHHOCTH,
COeLUHAnbHO JNexaBlIed HAa 3TOM JHue. TakuM CYGBEKTOM MOMer

1) Huave noctynaet Yron. Kog. YCCP 1927 r., NPeaycMATpHBAA 8/1I0CTHOE
GaHKPOTCTBO MWL, 3aHMMAIOUIMXCH TOPrOBAGH WM HPEAHTHHMH Onepauusmu,
T. €. yKNOHEHUE UX OT NIATEIHA AONIFOB € UENkIo 060raTHTECA 3a CHET KPeguTOpOs
YTEM COKPHTHSA CBOEr0 MMyWeCTBA WM MEPENadu €ro TPeTbHM NhuaM, MAK
BblAa9y BHIMBIUUIEHHHX 00A3aTenscTB U npod. (crT. 181); ato gesnune sneyer aa
6060/ nHieHue CBOGOIN HA CPOK 0 2 JeT; WaNnH4YHOCTE JKe NpHYHHEHHA 3Ha-
MTENBHOrO yiwep6a roCyaapcTBEHHOMY HAH O6GWECTBEHOMY YMPEMASHHIO MM
NPHYHHEHHA yulepba MHOPMM NYNaM MOBHIIAET OTBETCTBEHHOCTH A0 5 NeT Niu-
weH#us cBoGOALL,



6HTH TONMBLKO YacTHOE MU0, KaK 3To NMpu3HaHo omnpen. YKK Bepx-
cyna PCPCP 1925 r. mo a. Ne 21164 u 211303 1),

O5beKT MNpecTYnHOH [esTenbHOCTH — HMYILECTBO, MpH-
Hagnexaulee TroCydapcTBy HnAM KakoH nu6o obliecTBeHHOH opra-
HH3aLHH.

C BHyTpeHHe# CTOPOHH pacCMaTPHBAEMOE MpecTynneHne
HomxHo GHTE COBEpUIEHO YMHIUNEHHO, YTO MOAYepKUBaeTCs Yron.
KonekcoM, roBopsilliHM O 3N0OHAMEPEHHOM XapaKTepe HEeHCHONHEeHHH
norosopa. BHHOBHEIA ROMMEeH Cco3HaBaTh, HTO CBOMM OTKA30M
BHNONHHTL [OTOBOP OH M[.HYMHAET BPel FocylapcTBY, H AOMKEH
KEenaTh HAcCTYNNEeHHWs 8TOr0 BPENa HAM MO KpaiiHeHd Mepe gonycHaTh
ero. HeocTopoXHoe npuunHeHWe Bpena MpH HEUCHONHEHUH OroBOpa
He o6pasyeT MpecTyMmHOro [esiHHS.

llpectynHoe peidicTBMe B [aHHOM OESHHHM BHPAXAeTCs B 3Mo-
HaMepeHHOM HEHCMONIHEHHH 0653aTEeNnLCTBA MO [OFOBOPY, T.-€.
B [PsSIMOM OTHKa3e ero BHIMOJHHTL, NPHYEM M3 CYLIECTBA 3aK/I0YeH-
HOTO [IOTOBOPA BHITE@KAET, B YeM HO/DKHA HPOSBIATLECS KOHKPETHO
NpecTynHas [eATenbHOCTs B TOM MMM MHOM cnydae. [naBHuiM
06pa3om 3geck pevyb MOXET MATH QHEHCMONHEHWH [0roBOpa MOCTABKH
HN¥ MOOpsiia, HO 3TO MPECTYNEHHe BOIMOMHO H B OTHOWEHHH Opy-
rHX JOroBopoB. 3noHaMepeHHHH XapaKTep HEHCnonHeHHs o6sH-
3aTensCTBa M0 HOroBOpYy AONKEH OHITE 06HApYWEH npH paccMoTpe-
HHH Jlena B nopsiAiKe rpaX[EaHCKOro CYAONpPOM3BOACTBA, KaK ®TO Ka-
Teropuyecku TtpebyetT Yroms Koa. 1926r. (storo He 6uno B Yron.
Kon. 1922 r.) Bo BcsikoM eny4yae ofHaKo 3/10HaMepeHHOe HEeHCMOMN-
HEHHE [0roBopa He JQMKHO NepexoiuTh B o6MaHHOE, TaK KaK HHaye
6yneT HanMuo MOWIEHHHYECTBO, MPENyCMOTPeHHoe cT. 169 u, 2, T.-e.
MOIIEHHHYECTBO, HMEBLIEe MOCNeACTBHEM YOHTOK, NpUYHIEHHHN
FoCynapcTBEHHOMY HAH ofiiecTBeHHOMY y4pewnenuwo. Ho, xoneuwo,
€CNI¥ BHHOBHHIA MPH 3/I0HAMEPEHHOM HEHCTONHEHHH OOroBOpa Y4H-
Hun ofmaH, 6narogaps HOTOPOMY OH MOMYYHN H3BECTHYI BHIONY H
TeM NPHYUHUN yuep6 rocynapCcTREHHOMY MMYILECTBY, OH MAO/KEH
OTBE4YaTh MO COBOKYMHOCTH H 33 HEHCNONHEHHe [orosopa H 3a
MOLIEHHHYecTBo 2),

1) Uuaye: Anocom (,Cr. 130 Yron. Kop.* 8 Bectn. Cos, IOcT. Ya6eky-
craHa 1925 r. Ne 4—5 ctp. 2 ).

) Hapaay ¢ 0TKa30M MCNONHHUTE 06A3aTENLCTHO Mo gorosopy Yron. Konexe
1522 r. Ha3wBan .MHHE 3aBEAOMO HEAOGPOCOBECTHHE NO OTHOWEHHK K rocy-
aapcrsy aedcresa™ (ct. 130), 4TO BH3BANO 3aTpyaHeHWEe B OTHOWEHHW Pasrpa-
HUYEHUS ITOFO MPECTYMIEHHA W MowenHnyecTea (cm. XKuxuneuxo .,Hmyuwe-
CTBEHHBlE npecTynaenus‘* crp. 141),
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Heucnondennem forosopa MAOMKEH OHTHE NpHYHMHEH Bpel WMH
y6uTOK rocymapcteeHHoMy umyumectey !). Ecnu Takoro Bpena unu
yORITKA He MpOM3OIINO, TO XOTd 6H AOroBop W He OHI  HMCIMOMHEH,
cocTaBa NMPECTYMIeHHsA HeT.

OxoHYEHHEIM paccMaTpHBaeMoe MPecTymJieHHe SBNAeTcs C Mo-
MEHTa HEeHMCNoNHEeHHs NOroBopa, NMOKYLIEHHE Xe Mo CAMOMY CYIeCcTBY
AaHHOTO NesHHd, Hak GeanelicTBHS, OPHAMYECKH HEMEICITHMO.

Mepa couHansHON 3aulMTH 33 HEHCNOMHEHHE NoI'0BOpa—IHIIe-
HHe ceBofomul Ha cpok o 6 mec. c koHdUCKalLHe# BCEro WIH 4YacTH
HMYyLIeCTBa.

KpanubuuapoBaHHEM BHIOM HEHCNONHEHHE IoroBopa ABNAeTcs
yuHHeHHe ero B 6oeBoil 06CTaHOBKE MM B CBA3H C MOCTaBKaMM
npenmeros cHabxenus Kpacholi apMun H ¢nora, ecrnu 3T0 MOXeT
OTpasuThCs Ha uXx Goecnocobuoctu (cT. 132).

Mepa couManeHol 3amuTH B STOM Cliydae—TnuiueHHe cBobo-
OB Ha CPOK He HHXe 2 neT, a Mpd OTAryalomux obcroATennCcTBax—
paccTtpen,

§ 53. Ill. 3anpemenHue clenkyu. Hapany c Ttemu pes-
HHUSIMH, KOTOpHe 3aKnioyalT B cefe NpuyMHeHue yuwepba dyxomy
MMyUIeCTBY, B YrONMOBHHX 3aKQHOAATENBETBAX MNpelyCcMaTpPHBATCH
OBLIKHOBEHHO H TaKHWe, KOTOPHE\Colep¥aT B cefe NHIb ONACHOCTE
nOAHMKHOBEHUs nofoSHoro’ Bpefa, WAM e BOoo6LIe MpeAnonaraoTcs
BPENOHOCHHMH. DT0 HMEET MeCTo B Clyyasix T. H. HaKasyemex
MIIA 3anpeieHHHX O0f CTpaXgM YroJIOBHOH OTBETCTBEHHOCTH CHEJOK.

B Bume obmero npaBuna 3aknoyeHHe mo6OH CAENKH MO HMY-
IECTBY, KaK Gul OHARHH APENCTABNIANACE 3MOHAMEPEHHO YOHITOYHOM
- 47 OfHOrO W3 KOHTPAareHToB, 3 MOTOMY 3anpeueHHOW H NpPOTHBEO-
3aKOHHOM, OGHIYHO He HAaKa3HBAeTCs M BIIeYeT 3a COGOH TONLKO rpa-
WOaHCKo-TpaBoBHe rmocnencTBus. Ho MHorma no ocoGumm coobpa-
JEHHSIM yCTAHABNMBAETCS YrONOBHAasi OTBETCTBEHHOCTb 3a COBEp-
mieHHe TnogobHOH caenku, npudeM 6e3pa3nu4HO, HACTYNH/ IIH OT ee
3aKnoyeHHa Kakoid nubo Hmymegraermmﬁ yuepb WM HET, TaK 4YTO
HaKazaHuem obnaraeTcs camuil hakT 3aKnioveHUs NoaobGHOH CAeNKH.

OcHoBaHHWe YronoBHOH DPENpeccHd HEeKOTOPHIX CHAENOK MO HMYy-
WECTBY KOPEHHTCH B COOOpPaXeHUAX HEOOXONMMOCTH OFpaM/ieHHs

1) Mo muenuto YepHoGposuesa (,,[Ipumenenue cr. 130 YK“ B Ewxen.
Con. I0ct. 1924 r. Ne 16 ctp. 370), 70T Bpea Aom¥eH GuTh HE OGHIKHOBEHHHM
MaTepHaNbHHM BpeaoM, ABASOUNMMCA OGBEKTOM FPAXAAHCKOTO MCKA, 3 BpPEAOM
OpraHu3auAOHHHEM, T.-8. TAKAM, KOTOPHA 3aKI04aeTCs B PACCTPOHCTBE anna-
paTa y4peXaeHHs AN MpeanpHATHA.

9 129



MNH  MHTEPECOB HAaCTHHIX fHU, HIIH )€ MHTEepPecos mNybnuYHEX,
rOCYAapCTBEHHEIX,

Cnyuyaes nepsoro popa VYron. Komexc He aHaer 3a Hckiioye-
HHEM HEKOTOPHX BMAOB 3aNpEIeHHHX CHeNOK, NPeayCMaTpPHBAEMEX
B Ka4YecTse TMpecTynneHui WHoro pona, TaxoBH, Hanp., NOKynKa
sasefioMo KpapeHoro (cr. 164), cmenku mno HMYLIECTBY, B OCHOBE
KOTOPHX NEXHT O6MaH U MONb30BaHHE [OBEPYHBOCTEI, T.-, MOLIEH-
Huyecteo (ct. 169), paBHO Kak W HesaHuA, K HeMmy NpUMHKAWUIHE,
B YaCTHOCTU COHT dankcubHUMPOBAHHEX NpegMeToB, nNpegHasHa-
YEeHHHX AnA c6hTa HAH 06lecCTBEHHOro ynoTrpebneHHus, BpPeNHHX
mns 310poBesa (CT. 171), c6HMT Hanenwuit us sonora, cepebpa H mna-
THHH C 33aBEAOMO MOMIENbHEIMH MMM WMELIMMH CXOACTEO C HACTON-
WHMU NPOGUPHEMU KiedMamu (cT. 172), hanee, COENKH MO HMyLie-
CTBY, B OCHOBE KOTODEIX JIEXHT NPHHYKAEHHE, T.-€. BLIMOTaTeLCTEO
(ct. 174), HaKoHen, cHesku, 3aKmoyabmue B cebe SKCMII0ATaLHI0
OMHOTO KOHTparewTa APYrHM, T.-€.POCTOBLIMYECTBO (CT. 173). Bce
3TH NeAHHRA XapaKTepU3YIOTCS TaKMMH OCOGEHHOCTAMH, BCIENCTBHE
KOTOPHX OHM DacCMaTpUBAIOTCS B KaYeCTBE IPYrHX HMYINECTBEHHHX
NPecTynneHui, a He 3anpemleHHNX CHEJIOK.

Hrto Kacaercs crnyyaes BTOPOro\pofa, To ciona npexe BCEro
C/IEAYET OTHECTH HMYLIECTBEHHRE CHENIKH, KOTOPHE 3aKTIOHaloT
Mexny coboio cnyxauiHe u HacTHBIE JTHUA B CBSSH C BHMONHEHHEM
CNYyXallHMH HX CleuMancHBix o6s3aHHOCTEN No cnyx6e: STH chaenku
XapaKTEepH3yIoTCs, (KaK B3ATONHHYECTBO (CT. 117) u gasa BaaTku
(ct. 118): nepBast M3 HuUX SBATETCH OCOGHM MPecTynieHueM Mo
cnyw6e, a BTOpas—y4acTHeM B HeM; K B3fITOYHHYECTBY COBETCKOE
MPaBo NMPHPABHHBAET y4acTHE JIHYHO MMM Yepe3 MONCTABHEIX JTHLL
B KaKoM-JIMGO TODPrOBOM MM NPOMAILUNEHHOM NPeanpUsiTHH, 3aHATHE

NMONpSAaMH K MOCTABKAMH, y4acTHe B [OTOBOPE MNPOMHUITEHHOM

APEHAH, BCTYIIEHHE B Kako# 6H TO HH 6uno dopMe ¢ rocynap-
CTBEHHHIMH YYPEKACHHUAMU H NMPEANPUSTHSIMU B OTHOWEHHS SKOHO-
MMYECKOro CBOWCTBA CO CTOPOHH NMHL, COCTOSIIMHX Ha rocyAapCTBeH-
HOH cnyxGe (1.3 u 7 4. 2 Bpem. npasun o cnyx6e B roc, yupexn.
u npeanp. PCHCP or 21 pex. 1922 r.—cobp. y3. 1923 r. Ne 1

ct. B). [anee, ciona oTHocsTcs CAENKH, KOTOPHE MpencTaBasoT

Coboio HapylieHHe NpaBMUn O NpPOM3BONCTEE TOPTOBIH H KOTOpHE
otHeceHH Yron. Kopexcom x NPECTynneHuaM MPOTHB mMopsiaKa
ynpaenenusi. Takosu: 1) Hapywenue NpaBHUll 0 BanoTHHX onepa-
uuax (ct. 591%); 2) 1.-e. CKyNKa u COHT BBHOE NpoMHCcna MPOAYKTOB,

MaTEPHANIOB H H3NEeNHH, OTHOCUTENBLHO HKOTODHX MMEEeTCH crneuuUans-
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HOe 3anpeuleHHe uny orpaHuyeHde (cr. 99); 3) Toproens caMoroHom
B Bupe npomucna (cr. 102); 4) c6uT onypMaHUBAWLIHX BelecTs
6e3 Hannexauero paspeweHus (ct. 104); 5) c6HT COMPTHHX HANHT-
KOB H CMHPTOCOAEPXAlHX BellecTB 6e3 Hannewauero paspelieHHs
WU CBHIIE YCTaHOB/IEHHOW 3akoHOM kpenocTd (ct. 101); 6) napy-
WweHHe Mpasun, perymupyowsx Ttoproeno (cr. 105); 7) amoctHoe
noBHleHHe ueH Ha ToBapuw (ct. 107); 8) HapyweHne mNonomxeHus
0 MOHOMONWH BHewHed Toproemu (cr. 5911); 9) nokynka u npomaxa
MOPCKOrO TOProBoro cyaHa, mniasapomwero mon ¢narom CCCP, 6es
paspewedds noanexaiux Bnacred (cr. 93 4. 2). Kpome Ttoro
B 4HCle HapylWeH4Hd MNpaBUll, OXPAaHSOU(MX HAPONHOE 3[paBHe,
06WECTBEHHYO 6e30MacHOCTL M MOPSOK, MOMEleHH COHT B3pLIBYA-
THX BEUIECTB MM CHapANOB 6e3 COOTBETCTBYIOLIEro paspelleHws
(cT. 182) ncbuT CHNBLHO HefCTRYOWHMX BEWECTB NUUAMK, HE MMew-
UMK Ha TO CreuuanbHoro paspeiueHuss (cr. 179). Bce st pmes-
HAS SABMASIOTCH MNOCAraTenbCTBOM Ha peryidpyeMoe roCyaapcTROM
NPOH3BOACTBO TOPrOB/H K OTHECEHH! K IPYM{e MPEeCTYNIeHHH MPOTHB
HHTEPECOB O06LIeCTEEeHHHIX,

Taxoit we xapaKTep NocArarefbCTBA HA OGIIECTBEHHHE HHTE-
pechl NpeicTaBNsAlT B3UMaHHE KBAPTHPHOW MNATH € NPEeNyCMOTPEH-
Heix cT. 156 T[pawxn. Kop, Kareropi TpymsdmMXCs BHUIE yCTa-
HOBJIEHHOTO pasMepa (cT,97), a TaKie Nnpofaxa U NoKynKa KBapTHP
H KomHat (cT. 98).

Taxum 06pasoM GoNLWMHCTBO OTAENLHEX BHAOB 3aNpelieHHbIX
crenoK, u3secTHX Yrom. (Kollekcy, OomxHo GHTBL paccMaTpHBAEMO
He KaK HMYUeCTBEHHHE NOPECTYNNEHHs, a KaK NPeCTYNNeHHst HHOro
pona. Tonbko HEKOTOPHIE 43 HHX SBAFIOTCH HMYIECTBEHHEMH
NpecTynjeHHsiMH, MOAXONAUIHMHA OOHAKO MOA TPYNMy NpHOGpeTeHHs
HMYLIECTBa, A HE MOBPEX/EHHS €ero, TaK KaK B HUX LIEHTDP TSKECTH
JIeXHT He B NMPHYHHEHHH yulepba, a B NONYy4YeHHH BHHOBHHIM H3Be-
CTHOro HMMYyWECTBAa, NpaBa MO HMYLWECTBY HAM MMYUIECTREHHOH
BHIFOMH.

Ortnenenue IL

IIPECTYITHOE MPHOBEPETEHHE UMYUIECTBA.

§ S54. [loHwThHe npecTynHoOro mnpHoGpeTeHHSA
MMyumecTBa Boo6Gme W ero BHOH. HmMyuwecTBo, KaKk COBO-
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KYMHOCTh MaTepHanbHHX Beluled ¥ H3BECTHHX MNpaB, MOXeT OHTH
NPEeAMETOM He TOJIbKO TaKHX MOCAraTeNnbCTB, KOTOPHE 3aKNI4aloTCs
B NMPHYHHEHHH HMYLIECTBEHHOro Bpela, HO H TaKHX, KOTOpPHIE BhIpa-
KAIOTCH B yBEJHYEHHH cdhephl HMYUECTBEHHOro o6najaHWd BHHOB-
HOro, COMPOBOKAALLIEMCA YMEHbLUEHHEM chephl HMYyIeCTBEHHOro
obnafaHMs MNOTEPNEeBUIEro, ¥ KOTOPEIE MOTyT GHITE OXapaKTepH30-
BaHH, KaK npuofpeTenHe UMyLW(eCTBa. B 3THX NesHUAX NPecTynHas
AeATeNnbHOCTL MOXeT OuhTh HanpaBleHa Kak Ha BCe HMYIIECTBO
3 [enoM, TaKk M Ha OTAeNbHEE NDaBa Ha HMMYLIECTBO; OHA MOXET
BHIpaXaTbCs KPOME TOro B MPHOOPETEHHH HW3BECTHOHW BHIFOOH M3
YYyHOro HMyIIecTsa.

CamMoe coBeplUeHHE NMPecTyNHHX AedHHH, XapaKTepU3ayeMulX, KaK
npHoSGpeTeHHE MMYLIEecTRa Booble, NPencTasnsaer Ty 0Co6eHHOCTE, YTOo
OHO BHIMONHAGTCH NPH H3BECTHOH AKTHBHOH [EATENILHOCTH CO CTO-
POHH CaMOr0 MOTEpIeBIIero: MNOCNefHHH (YyCTyMaeT BHHOBHOMY
CBOE MMYLECTBO HNH NPasBo Ha UMYILECTBO WM H3BECTHYK HMy-
LEeCTBEHHYI0 BHIFOAY BCNEACTBHE TOFO BO3MNEHCTBMSA, KOTOpOE OKa3hl-
BaeT Ha HEero BHHOBHHI. 3THM MOMEHTOM, He TroBopa yxe o6
ocofeHHOCTH 00BEKTA MOCATATENbLETEA, [jaHHasd rpynna HMyIecTBeH-
HBIX NPECTYNNeHHH oTnudaercs/ 0P FPYNAE NPHOBpPETEHHS HMyLle-
CTBA, KAk MATepHanuLHOW BEWiH, I'le AKTUBHOCTH €O CTOPOHH MO~
TepneBuUIero B COCTaBe MNPecTymjieHHd He TpebyeTcd H rge sTOT
COCTaB HCYepnHBaeTcs TEM, YTO BHHOBHHIE MM ofpaumaer B cob-
CTEEHHOCTh HMYLIECTBO, HAXOMsLIEECS B €ro BIAfACHHH, HIH Xe
3axXBaTHBAET, T.-8. OTHHMAET, 4Yy¥0e HMYLIeCTBO, AEHCTBYHd IPOTHB
BONH €ro Bnanensia. HanpoTue, B NaHHOH rpynne MNpecTymHHX
AesHHI HMMYLIECTBO MOTEpIEBIIEro NEePeXOAHT K BHHOBHOMY Kak 6kl
no fo6poit Bone MOTepHeBINEro, HO HA CaMoM [efle [MOCIeNHHH
BHIHYMJdeTCa K 3Toi nepejaye 6narofaps ToMy BO3[EHCTBHIO, Ko~
TOpOe Ha HEero OKas3kBaeT B TOH MM HHOH dopMe BHHOBHEIA.

DTo BO3neHCTBHE MOMET BHPaMAThCA pasannyHo. B opHHx
¢nydyasix BHHOBHHH npuberaer K CO3NaHMIO ¥ MOTEPNEBIIEro JOM¥HOro
npenctTasnedus o6 uaBecTHoM daxTe, no6yXAAOIIEero ero K 3aknio-
YeHHIO HMYLIECTBEHHOW CHEnKH, BleKyuled 3a cofod npuobpeTeHHe
HMyllecTBa BHHOBHHM. [lofo6HEIA crnoco6 pedCTBUA XapaKTepH-
ayercs, Kak ofmaH, a camoe npHofpeTeHHe MMYIIECTBA TaKHM.CNO-
cofoM WMMEHYeTCsl MOWeHHHWYecTBOM, B Ipyrux cnyuasx crnocob
AeicTBHA NpPOSBNSETCS B BUAE NPUHYXAEHHS NOTEpNeBIUero K yCTynke
HMYUECTBa [OCPEACTBOM YIpOo3bl NPHYMHEHUS €My B NPOTHBHOM
cny4ae W3BecTHoro 3ana. Taxoe npuobpeTreHHe MMyLiecTBa, npea-
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rionarailiee H3BECTHYI0 aKTHBHOCTh CO CTOPOHH NOTepreBilero
MMeHYeTCcs BHIMOTaTeNnbCTBoM. Hawxoden, croco6 AefCTBHS BHHOB-
HOTO MOXET MPOABNATLCH B BHAE SKCMNOATALHH YYKOA HYKIH,
Koraa MmoTepmeBwdi, XOTA W ycrynaer no6pPOBONLHO CBOE HMylle-
€TBO BHHOBHOMY, HO fleficTByeT TaK IOX BIHfHHEM HCNHTHBaeMOH
MM HYXMOH, YeM H NONb3yeTcd BHHOBHHA. DTO NeAHHE HMeHyeTcH
pPOCTOBLIHYECTBOM.

Taknm ofpazoM, HMylL[eCTBEHHHE NPECTYNNEHHs, 3aKmoya-
LiHecs B NMpPHOGPETEHHM HMYLIECTBa He KaK MaTepHanbHoHd Beuu,
a Kag UMylIecTBa Bog&me. ceonAaTcA K 1) MOlIeHHHAYeCTBY, 2) BHIMOra-
TenacTBy M 3) POCTOBLIHYECTRY.

Pazgen I

MOILIEHHHYECTRBO.

§ 55. JloHaTHe MomeHHMHecTBa. MoleHHHYECTBO
ecTb npuobBpeTeHHWe HMMyLIecTBa NocpeacTsom obMaHa.

OHo BHIpamaeTcsl B BOBJIEYEHHH, [I0CPENCTBOM 06MaHa B CAENKY
M0 MMYLIECTBY, CO3NAIOLIY HMMYIECTBEHHHH yOHITOK Ha ONHOHW CTO-
pOHE M COOTBETCTBYIOLIYIOf MY MMYIIECTBEHHYI0 BHIOAY Ha APYroH.

OTBonsi MolieHHHYeCTBY ocofioe MeCcTo CpenH HMMYUIECTBEHHHIX
npecTynyieHHd W MOCBdAMAsA eMy psaf CTATeH, NpenycMaTpHBAIOLUIHX,
KaK MPOCTOH M THXKMiH erd Bup (ct. 169 4. 1 u 2), Tax W ocobue
Buan (CT. 171 1 172—c6ut/danscuduunpoBaHHEX ITPEIMETOB U H3fie-
Nu € NoanenLHEMH NpoSHpHEMH Kneiimamu), Yron. Konexc nomeuaer
OfIHAKO, Cpefu CTarel, MNOCBAUEHHHX MOIIEHHHYECTBY, TaKXKe H
CTaThbH, FOBOPAIIHE O MPECTYNIEHHSAX, CXONHHIX C MOIEHHHYEeCTBOM,
HO HE CHHBAKIUMXCS C HAM. ODTH MNPECTYUIeHHs [OMKHE OHTH
paccMaTpHBaeMH OTHeNLHO OT MOWEHHHYEeCTBa, XOTH OHHM TOYHO
TaKme XapaKTepu3yloTca ob6MaHoM, Kak crnocoboM NeicTBHA, H MMO-
BTOMY MOryT GHITh CMelUMBaeMH C MoleHHHYecTBoM. K yxazaHHEM
NpecTYNHeIM OesHHAM oTHocaTca: 1) mommor moxkyMedTtoB (ct. 170)
¥ 2) H3roTOBNEHHE W XpaHeHHe MOoANeNIbHOro npoSHpHOro KneiMa,
KnefiMeHHe UM H3Nenui W CNHTKOB H3 3070Ta, cepebpa M NNATHHH,
HanomeHHe Ha H3NenHs W3 APYrHX MeTalnnos KIeAM H MapoK, HMelo-
UIUX CXONCTRO C npobHpHEME KnedimaMu (cT. 172). BTt npectymnne-
HHSl TIPENCTaBNAKTCA [EAHUAMH, HaNpaBleHHEIMH NpOTHB ofuie-
CTBEHHOT0 HMHTepeca — HerpHKOCHOBEHHOCTH YIOCTOBEPHTENbHHX
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CpeacTB M 3HaKOB, a He NPOTHB HmyulecTBa. C TOYKH 3peHHs Yrom.
Kon. oHE MOryT paccCMaTpHBATLCH, KAK 0COGHE CNy4aH NPHroTOBIEHHSA
K MowmeHHH4ecTBy. Hakonen, 3) ¢anecHdukauus H c6uT danscu-
GHUHPOBAHHEIX NPEAMETOB, MPEAHA3HAYEHHHX 0ns c6HTa WM obwe-
craerHoro ynorpebnenus (ct. 171), nmewor B Yron. Konexce xapaxrep
NpecTynieHHH, HAaNpaBAfOUIHXCA MPOTHB 06IECTBEHHOro 3[0POBESH,
TAaK KaK 3TH fAesHus TpeGyloT Ang CBOero cocTasa, 4robum danscu=
buKauHsa “WMena UNM MOrjla HMeTh MOoC/IeACTBHEM NpHYHHEHHE Bpena
3[0pPOBLI0.

§ 56, O6w U cocTas MOWEHHHUYECTBA. [TpenMeTom
MOIUEHHHYECTRA ABJISETCH HMYLIECTBO, MOHHMAEeMOe B CMLICIIE HMY-
wecrsa BooGue ¥ ofHuMalomee co6oi HApAYy C MaTepHANLHHMH
BEWaMH H OTAeNbHHIE MpaBa Ha HUMmymecTBo. MomeHHHYECTBOM
6ynet, kax ofMaHHOe npHobpeTeHHe YYKOH BEelH B CBOK COGCTBEH-
HOCTB, Tak H o6MaHHOEe nonyyeHHe Kakux HUOYAL MpaB Ha MMYLIECTBO,
Hamp,, NpaBa MONL30OBAHHHA HM; OHO OXBATHBAET H MONy4YeHHE KAKHX
HUGYNL BHrON, H3BMIEKAEMBIX M3 YYKOro MMYIeCTBa, Hanp. oceoboxne-
HHe cebs mocpenacTEoM ofMaHa OT/BHIMONHEHHH 00673aTensLCTB No
HMYIIECTBY M HAloXeHHe Ha [ApYroro) HEeBHrOAHHX 0673aTeNkLCTB;
UMY LLIECTBEHHHE “BEITOAH, NONydaeMele MocpencTBRoM oGMaHa, MOryT
BHIDAXATLCA [Aafiee B MONL30OBAHMHM W3BECTHHMH YCIyraMu APYroro
nuua, 3a NpeacTaBleHUE KOTOPHX TfojnaraeTcsd oOHYHO [eHexHoe
Bo3HarpaxpeHue. Hy¥HO onHaxko uMeThk B BHay, 4to Yron. Komexc
(ct. 169) roBopuT/ o monydesHHu mnyTemM obMaHa He KakKux JHGO
HMYLIECTBEHHHX, HO ,HHBIX JIMYHHIX BHrog“ T.-€. OYKBAaJABHO H,
TaKHX BHIrO[, KOTOPHE  YyWAH HMYyLWeCTBEHHOro Xapakrepa 1).
OpHako Hamo HMEeThk EBHIOY, 4TO TaKoe NMOHMMAaHHE MOLIEHHHYeCTBa
NPOTHBOPEYUT €ro NPHPONe, KaK MMYLWECTBEHHOrO MNPeCcTYIIeHHA;
€ IPYroit e CTOPOHK!, &ClH CYHTAThL NPEecTynjieHHeM BCaKUH obMaH,
KOTOPHA y4YHHEeH pagu mio6oil NUYHON BHIroOAH, TO 0OBLEM MOHATHS
STOrO MPECTYN/eHHsa pacuupsieTcs N0 6eckoHedHocTH. [IpH TakoM
TOJIKOBAHHH CT. 169 mMowHo 6w0 GH mNpecnenoBaTk YrOMOBHEM
CyRoM BCAKHH o6MaH, Tak KaK, KOHEYHO, OH BCErAia MMEET B BHIY
KaKoR-HUOYNL NWYHLi uHTEpec ofmaHumBabomero. Ho epsa nu
3TOF0 TPeByloT MHTepecH OOLIeXUTHS W €ABa NH B MONOGHLIX Cny-
4asX MOXHO yCMAaTPHMBATH MPH3HAKHM COLHAJILHO-ONACHOTO ASACTBHSA.

1) Broro He 6uio B Yron. Koa. 1922r. Kax ckasano s 06BACH. 3anucke
« npoexty Yron. Kop.1925 r., opoGpenuomy CHK, npexHuii saxox npecnemosan
TONBKO MOLIEHHWYECKOe MonyHeHHe MmMyuwecTEeHHHx BHrog (cTp. XX).
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TakuM ofpasoM nu4HHE BHIOAH 3AECh HaAo MOHHMATL KAaK NHYHHE
BHIFOAH WMMYIIECTBEHHOro xapakTepa l).

lopopsi o6 uMywecTBe, Kak ofBeKTe nocsraTenbCTBa TMpH
moweHHHyecTBe, Yron., Komexc He ykasmBaeT, 4To0H 3TO HMyLie-
cTBO 6HNO Ans BHHOBHOro u4ywum, [loaToMy, C TOHKH 3pPEHHS
Yron. Konmexca, MoleHHHW4eCTBO 6yneT ¥ B TOM chny4yae, ecnu
pecTynHas REeSATeNnbHOCTh BHHOBHOIO HAaMpAaBNSETCs MPOTHB €ro
COBCTBEHHOTO HMMYIIECTBA, KONbL CKOPO [AaHHHM [OCAraTenbCTBOM
HapylianTCcs Kakue HUOYIb npaBa TPeTbHX JIML, OrpaHH4YHBAIOLIHE
npaBa CoO6CTBEHHHKA BTOro MMymwecrsa. [loaToMy MOXHO BHAETH
MOIIEHHUYECTRO B C/iyuae [ONy4eHUsi BUHOBHHM NOCPEACTBOM ofMaHa
co6CTBEHHOrO 3aJ0XeHHoro HMyuiectea. Ho ecnu y nuua, ned-
CTBYIOIIEro NOoCpeAcTBOM o6MaHa, ecTh MpaBo Ha AaHHoe HMylle-
CTBO, He OrpaHH4YeHHOe NPaBaMH TPEThUX JIKL, TO STHM MCKIOHAETCA
BO3MOXHOCTL TOBOPHTR O MOUIEHHHYECTBe; TaK, He 6yner MOIUeHHH-
yecTBa, eCNH KpenuTop obMaHOM MOGYNAAET  AOMKHMKA K ynnare
nonra.

C BHyTpeHHel CTOpPOHH MOlIeHHHYECTBO_JIOJIKHO 6LITE YMEILI-
NeHHHM. BuHOBHHN momeH 1) cosHaBaTh, 4TO OH He MMEeT npasa
Ha TO MMYIIECTBO, KOTOPOEe OH|MoNyYaeT, M 4TO OH MONy4aeT ero,
BBONA B 3abnywieHWe TOTEpHesllero, KOTOPHHA BCNEACTBHE 3TOro
enaeT W3BECTHOE PACTOPSIKEHHe Mo WMYyMECTBY, W NOMKeH 2) Me-
naTh npuoGpeTeHysi 8TOTE MMymecTsa. HeocTopoxHOCTh, CaMo
coboii pasymeeTcs, HCKNioMaercs npH obMaHHoM criocobe AefCTBUA,
TaK KakK OH Bcerfa npeanonaraeT 3aBefoMoe BBeNEHMEe [pyroro
p 3abnyxnenue. Kakuw'npu Apyrux MNpPecTyMmIeHHAX, XapaKTepH-
3yeMHX, Kak npuobpeTeHHe MMYMECTBa, Yy BHHOBHOrO CBEpX TOro
IOMMKHA OHTL LeNb NPHCBOGHMS WMyllecTBa. Ho KOpPHCTHOH ueny,
T.-e. lefH JNHYHON HamuBH, Yron. Koa. 1926 r., 2) B NpoTHBYIONOX~
nocte Yron. Kop. 1922r., He Tpebyer. CnepoearensHo, nojyyeHue
WMylIecTBa MOCPENCTBOM Takoro ofMaHa, KOTOpHM COBeplIaeTcs
B MHTEpecax TPETbHX NuL 6e3s BCAKOH KOPHCTH /st CaMoro ofMaHH-
BAIOIEro, TOXE SIBMSIeTCS MOWeHHWYeCTBOM, Hamnp., cnyyainpunobpe-
TeHHsl [OCPefcTBOM o6MaHa [ns Myses [HPEKTOpOM TOoCrenHero
XyOOXEeCTBEHHOH BasH.

1) Bonee npaeuntHo nocrtymaetr Yron. Kon. VYCCP 1927 r., xapaxTepH-
SyA MOlWEHHWYECTBO, KAaK MONY4eHHE C KOPHCTHOHA LUenbio HMyLWEecTsa Ham

npaBa Ha HMYLECTBO, MOCPeACTEOM OOMaHa MM 3noynoTpebneHua [OBEpHEM
(cT. 180).
) Wnase 8 Yron. Kon. YCCP (cr. 180).
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PaBHeiM 06pasoM, BBUOY MCKMOYEHHS KODHICTHOW LeMd M3
COCTaBa MOILUEHHUYECTBA, MNOCNefHee c TOYKH 3peHus Yron. Konmekca
" 6yner u B TOM cny4ae, ecnd npHobpeTaiouiHi MOCPencTBOM ob6MaHa
Yy}O0e WMYWECTBO [AeT MOJIHEH BKBHBANEHT 34 HEro ToMy, y KOro
dTO HMyiuecTso npuobperaerca. C 3Toid TOYKM 3peHUS NPHXOAHTCH
MPH3HATH MOLWEHHMYECTBCM OOMaHHHIA HaeM xunuma !),

§ 57. O6maH, kaKk cnocob6 neHcTBUS B MOUEH-
HK4ecTB e. [IpecTynHoe neiicTsHe B CoCTaBe MOLIEHHHYECTBA BHpA-
WaeTcs B npuobpeTeHHH HMylLeCTBa MNocpeacteom ofmana. Cneuu-
bUYECKHM MPHU3HAKOM MOLIEHHHYECTBA, OT/IHYAUIHM ero OT APYrHX
POACTEEHHHX HMYIIECTBEHHEX TNPecTynleHuH, SHBASETCS obMaH,
T.-e. BBefleHHe npyroro B 3abnywneHwe. Yron. Kopmekc 1922 r.
HaxXofHN HYXHHM [aTh ONpefe/ieHHe NOHATHA obMaHa, ykKaspsas
B npuM. K ct. 187, yto ,06mMaHOM cCYHUTAETCH, KaK COOBUIEHHE oM~
HEIX CBEAEeHUW, TaK W 3aBelOMOE COKPHITHE 0BCTOATENLCTB, coobie-
due KOTOopHX 6uno ofasarennHo®. Yron. Kom 1926 r. storo mpu-
Me4YaHHs] He BOCIPOM3BOJIKT, HO CaMo CofOW pa3ymMeeTcs, 4TO W B HEM
obMaH NOMKEeH MOHMMATLCA TAK X€, KaK OH/MOoHMMancs B Yron,
Kon. 1922 r.

O6maH, xoTs M NpeicTasBnAseTca gBNeHUeM 6Ge3HPaBCTBEHHHM,
a notoMy Boo6lle HeJONYCTHUMHIM B  HeJOBEYECKHX OTHOLEHHAX,
caM no cebe eme He ofpa3yeT \OpecTynHoro gesHud., [IpaBa Ha
HCTHHY He CYILIeCTBYET, KaK He CYI{EeCTBYET H obluieil opHAHYECKoH
06513aHHOCTH TOBODHTH MpaBAy~—3Ta 06A3aHHOCTL YHCTO MOPANLHAS.
Tonsko Torga, KOrfla fIOKB WM BBEAEHHE B 3abNyNIeHHWe NpHYH-
HAeT TOT H/IH HHOH BPem, T.-e. KOoraa K o6MaHy NPHBXOAUT AOMONHH-
TeNbHHHA B/IEMEHT B BUAE MOCATATENbLCTBA HA KakHe HHUOGYAL NpaBo-
BHE MHTEpecH, 00MaH CTAHOBHUTHECA 3aNpeuleHHHM; B 3TOM ciy4ae
B YIOMOBHOM 3aKOHOAATENbLCTBE CO3NAETCH MOHSTHE TMPeCTYNHOro
AesHUdA, Y4HHSIEMOro NOCPeACTBOM BBENeHHsS Koro HUOYAb B 3abnyxie-
HHE H paccMaTpuWBaeMOro B Ka4yecTBE 0cof0ro IpecTymIeHHS.
Taxosu B Vron. Konexce cnyuau BBeaeHHs B 3abnyxueHue opraHos
TOCynapCTBeHHOH B/acTH, Hapywapollde HX NpaBANLHOoe (GYHKLUHO-
HHpPOBaHHE, HANP.COKPHITHE O6CTOATENLCTB, MPENsA TCTBYOUIHX BCTYNIe-

1) Sror monpoc BHABan pa3HOTNacHe B HAWwed nuTepaTtype. B nons3ay
NpH3HAHHA 3eck MOIIEHHHYECTBA C TOYKH 3penus Yron. Koa. 1922 r. Buickasn-
BancAd HKeneman (,0 HenNoOGpOCOBECTHOCTH NpPH HAaWME KHIHX NoMeLieHui™
B Becrn. Cos. I0cr. 1925 r. Ne 2 ctp. 62); NPOTHBYNONOKHKEA BACrAAA OTCTAM-
Ban Cuxopckuit (,5BngeTca N4 MOLIEHHHYECTROM OGMAHHHA HAEM XHIHX MO-
MewleHnA?* —tam xe M 7 crp. 279).
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HHIO B 6pak, M fada MOXHHX [OKA3aHKHA OopraHaM, BeAyUHM perd-
CTpalyio AKTOB FPa¥@aHCKOro CcocTosiHusi (CT. 88), NMOMHEIA ROHOC
A NoXHoe NoKasaHWe, [aHHOe CBHIETE/eM, BHCMEepTOM HIIH nepe-
BopuukoM (CT.95), coobuieHHe 3aBeOMO NOXHEX CBENeHUH B 3asiB/e-
HHAX, TONABaeMBEIX [NOMXHOCTHOMY JHUY HKNH TFOCYAapCTBEHHOMY
VYPEeXNEHHI0 B YCTAHOBIIEHHEIX 3aKOHOM 3asIBNIEHHFX NP PErucTpa-
UMM TOBapHilecTB, obuiects HW T. m. (ct. 187); nanee, B Yron.
Kopexce npecnenyerca o6MaH, BHPAXAWOUIMACH B TaKHX OeHCTBH-
AX, KOTODHE COBEPWIAKTCS C Uenbio Bo3byXneHus CyeBepus
B Maccax HaceneHds, MIA M3BAEHEHHs TaKUM NyTeM Kakux HubyabL
puron (ct. 123); kpoMe Toro, cioaa Xe OTHOCHTCH obmaH, Hamen-
wnii cefe BHElIHee BHPAXEHHE B M3BECTHHX NpeaMeTax—MACHEeKHBIX
3aHaax, 3HaKax mno4ToBod onnate M Ap. (cT. 59%) H moKyMeHTax
(ct. 120, 72 u 170); wHaxoHeu, ocoboe 3HaueHHe HMEET obmaH
B momexHuyectse (cT. 169).

O6maH, Kak cnocof neHCTBUs B COCTaBe MOlIEHHHYeCcTRa,
MOXHO ONpEfeNuTh, KaK 3aBefoMoe HaBpaweHue ¢akToB C Lenbio
BH3BATh B OPYroM JHle He COOTBETCTEYWIiee NeHCTBHTENBHOCTH
npencTaBneHne o HUX, ToT, KTG W3BpamaeT H3BeCTHHE bakTh
mepeq APYCMM JIKUOM ¥ BH3HBAET B, HEM JIOXHOE MpencTaBneHue
0 HHX, TOT coBepulaer o6MaH, H MOCHONEKY BH3BAHHOE TAKHM H3-
BpaieHnem GaKToB COCTOHME \3abnyxaeHus nobynaeT 4enoBexa
K TeM MM MHHM efCTBUSM, MOCTONbLKY 3TOT 3ddexT obMana
nonyYaeT npaBosoé 3HaveHHe. [Ipa 3TOM, ECTECTBEHHO, obma-
HHBaeMull He [NOMKEeH CO3HABAThL COBEplIaeMOro Haj Hum 06-
MaHa # [HOMKeH [ei#CTEOBATL B NPEANONIOXEeHHH 06 OTCYTCTBHH
TaKoBOro.

O6MaH Mo CBOEH CYU[HOCTM eCThk Mpex/e BCero usBpalleHHe
baKTOB, T.-€. ABMEHUH HACTOSLWEro HIM NPOLIJIOro, PpeansHo cylle-
CTBYIOUIMX HNH CYLIECTBOBABUIMX K MOTYUIHX OHIThL NPEAMETOM Heno-
BeYeCKOro Mo3HaHus. OITH PaKTH MOryT OTHOCHTBECA K MHPY Mate"
pHanbHOMY, (DH3MYECKOMY WIIH MOpANbLHOMY, B YACTHOCTH K obnacTH
NpaBoOBHX MBNEHUA (HAamp. NOXHOE 3asiBlieHHe O TOM, HTO H3AaH
[eKpeT, COomepXallui HOBOe MOCTAHOBNEHHE, BBEIFONHOE AN HUMYylle-
<TBEHHHX HHT2pecoB mnoTepresuiero). Tak KaKk GaKTH o6HHMAOT
AHWE TO, YTO AOCTYMHO HAWEMy 3HAHHK, TO MOA HHMHU HENb3sd pasy-
MeThL ABNEeHHH 6yaymero, T.-€. TOro, 4YTO TOJNBKO eile BO3MOKHO
B GymymeM M 4YTO OTHOCHTCS X 06n1acTH rasatesibHoro. JlowHoe
yTBEpXKIEHAE O HACTYNNeHHH (QaKToB B 6ynyweM TOJILKO TOraa ro-
nyuaet 3HaveHMe obMaHa, KOrAa OHO MpPEACTaBNAeT coboif He uTO
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HHOE, KaK JIOXHOe YTBepXNeHHe 0 HANMUYHOCTH YCIIOBHH HX BO3HHKHO-
BEHHS B HAacCTOfLIEM.

O6Man BhIpaxaeTca B H3BpalleHHH (aKToB, T.-e. B TOM, 4TO
o6MaHHBaMUA BHAAET BHMHWIEHHHE GakTH 33 AeHCTBHTENLHO
CyllecTBylOlMe, B TOM, YTO OH YTBEPKNAeT HX HaJHYHOCTh; MpH
sTom 6espasnuyHo, YTBEPKNAET NH OH HANMYHOCTE TAKHUX SBJEHHH,
HOTOpHIE He HMENU MecTa B NeACTBUTENBHOCTH, H/IH YTBEpKAaeT
MX OTCYTCTBHE, T.-. OTPHLIAeT cyulecTeoBaHHe ¢axToB, peansHo
CYLIECTBYIOMHUX MNH CYLECTBOBABIIHX.

Tak xak ans ofmMaHa CyuleCTBeHHA HAlIHYHOCTE YTBEPXKAEHHSA
¢axToB, TO BHICHA3LIBAHHE ONHHUX MNPENNONOMEeHHA WIH CYXAEeHHH
He ofpasyer ofmasa. TaxoBo Hanp. pacxsanHBaHHe TOBapoOB,
yKasaHHe Ha Ux N06POTHOCTh, OOGHYHO MPAaKTHKyeMHEe B TOPrOBOM
6uty. Ho ecnu Taxoe CyXOeHHE COMPOBOXAANOCh MPHMHCEBAHHEM
NaHHOMY TpeAMeTy 3aBefoMO He MIPHCYLIKX eMy CBOWCTB, NpHYeM
B MOATBEPX/IEHHE BTOr0 MPHBOJHIHCE JOXKHEE daKTH (Hamp. TOpro-
Bell NMpH MpoAaxe JIHHIOYEH MATepHH NON'BHAOM HeNnuHi04eHd pac-
XBalMBaeT ee W TFOBOPHT, YTO OHa HCMHTaHa MarasWHOM, 4ero Ha
camoM niene He 6ru0), To ofman Gyner Ha nuuo !). C aTod TOYKH
3peHus HYXHO paccMaTpuBaTh W pewnamy. [lponaxa cpeacTB Mpo-
THB BHMNAfeHHs BONOC C PeKnaMoi ,HeT Gonee INHCHX“ HE eCTh
eute ofMaH; TaKas pexnaMa CONepMHT MpPoCToe pacXxBajHBaHHE Mpo-
nasaemoro ToBapa. Ho ecniu sTa pewnama COnpoBoXaanack npHBene-
HHEM JNOKHHX OT3HIBOB O PEeKNaMUpyeMoM CpeAcTBe, MCXOAsUIMX OT
pasHHX ABTOPUTETHHX JIHL, TO B HeH y¥e 3aKNo4aeTcs yTBEPKNe-
HHe JOMHEX GaKTOBy M _©OHa mpeBpamaercs B obmaH, MOryUHA
pBecTH B sabnywneHne mHorux mioped. C ppyro# CTOPOHH MOTYT
6HTHL CMy4Yad, Koraa CYXIeHHe O CBOMCTBax OnpeneneHHHX npea-
METOB PABHOCHIILHO YTBEpMIEHHI0 W3BECTHHX HaKTOB, UMEHHO, eclH
OHO MCXOMHT OT JHUA, KOTOPOE B CH/Y CBOEro MOJIOKeHHsl, B YaCTHO-
ctu cnyxe6Horo, 065i3aHO BEICKAa3WBAaTh CBOE CYMAEHHE, 3aKoyaio-
nee B celGe OUEHKY CBOMCTB JaHHHX MpelMeTos.

He 6ynyT, nanee, cocTaBnsaTk o6MaHa /IXHUBHE ofelaHua HIH
yEEpeHUs:, TaK KaK OHM He 3aKMioyaioT B cebe yTBepiAeHus (akTos,
a KacaloTCs JULE YEero-To Bo3MouHoro B Gyaywem. Tak, eciny oiHO 1110

1) B 9TOM OTHOWEHHH HYXHO uMeTn B Buay cT. 195 4. 2 Fpaxn. Kon,
KOTOpas TOEOPHMT, YTO NpPOAaBel He OTBeyaeT 3a HEACCTATHM NPCAAHHOTO HMY-
1ecTBa, ecn¥ OHM GRUIM H3BeCTHH NOKynaTesio BO BPEMA 3aHAKYEHHA NOTOEOpA
MNH MOTIH GHITE YCMOTPEHH! MOKynaTeneM npu HeoGxoauMoR C ero CTOPOHH
BHHMATENBHOCTH, B MocnefHeM cnysae npogasel OTEEYaeT NHIUIbL TOTAd, KOrAd
OH OTPHUAJ CyUECTBOBAHHE AAHHBIX HENOCTATHOB.
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ofewaer ApyroMy, BCTYMaoEMy C HUM B CHNENKy, YNNaTHTh TAKOTro
TO YHCNa AeHbIH, KOTOPhie OH OyATo OB [OMXEH MONMY4YHTb, TO 3TO
He cocTasiiseT o6MaHa; TOYHO Takke He GymeT o6MaHOM NpH BoBNe-
YeHHH B HeBHIOAHyK clenky ofemande B GyaywleM BHION, He
OTpaBAABIUMXCSA HAa Aene, TaK KaK 3[echk peyb HIET 0 Takdx o6cTosi~
TEeNbCTBaX, OTHOCHTENLHO KOTOPHX HH CaM OfelmlailiHi, HH Mnojiy-
Yawwuy ofemjaHie He MOryT 3HATh, YTO OHHM HAaBEpHOE HACTYMAT.

Haxoneu, He o06pasyioT ofMaHa INOXHHE YBEpPeHHS B CBOHX
4yBCTBaX H/IH CBoeM 6/1aropacnoiioxeHuy K APYroMy JIHIY C LeJbK Mo-
OyAHMTH BCTYMUTH €r0 B TY HJAH HHYI CHENKY [0 HMYIWECTBY, Tak
KaK 3fech TOYHO TaKKe HeT YTBepxiaeHHs GaKToB.

[To cBoemy comepxaHui0 06MaH MOXET KACATHCH Pa3NHYHBIX
3JIEMEHTOB COBepIuaoumeics CAe/IKH; OH MOXET KacaThCsl KaK jHua
(sanp. TowpecTsa ero), Tak u npeaMera (Hamp. CaMoro €ro cyie-
CTBOBaHHs, KayecTBa, KOJIMYECTBAa, MNPHHAGNEKHOCTH H3BECTHOMY
NHUY K T. 0.). .

HsspaueHde ¢axToB, T.-e. yTBEPHHEHHUE TOro, 4TO peasnLHO
He cyuecTsyet, o6pasyeT ofmMaH TOMIbKO TOrAA,. KOr[a OHO AENaeTcH
BHHOBHHM coaHaTenbHo. OOMaH jionKeH GEITL 3aBefOMbIM H3Bpalle-
HHeM GaKToB: ecnu JNHLO, YTHEPMHOAOIEEe HanHuHe Kakoro nu6o
daxTa, caMo 3TOMy BepHT, To 3ueck Her obmaHa, KaKk HeT obMaHa
H B TOM cny4ae, €CnHd JAHHOE JIHLIO JeHCTBYEeT B COCTOSHHH AoGpo-
COBECTHOro 3abnyXneHus, nNPHHEMAsa 33 HCTHHY TO, HTO €H He
COOTBETCTBYET.

HcrameHnne HCTHHH ofpasyer ofMaH TOnbKO B TOM CNy4ae,
€C/IH OHO COBEepLIEHO)C UEeNnkio BH3BATE B MOTEpPlEBIEM He COOTBET-
CTByiOLlee NEHCTBHTENLHOCTH MpeicTaBieHHe o dakTax, T.-e. 3acTa-
BUTB €ro MNOBEPHThL TOMY, 4TO eMy coobmaioT. [losToMy, ecnu JOXb
npencraensieTcst GeapasnuyHoM, Hamnp. JI0Kb, GPOM3HOCHMAs B WYTKY
oHa He obpasyer ofmaHa.

YTBepxnenune saBefomo NMOXHEX (aKToB o6HYHO 3aKnYaeTcs
B BH3LIBaHHH owHGoyHOro npefcraBneHus y apyroro nuua. Ho owHo
MOXET BEIPa¥aTkCHd H B HCOONL30BAHHH 4YXKOH owubkW mocpen-
CTBOM IOAKPEIVIEHHS €e TeMHd H/IH MHEMH BHMHUIIEHHHMH dax-
taMu. [lpocToe e nonb3oBaHue YyWOH# OWMEKON MM MaCCHBHOE
X HeHW OTHomeHHe He obpasyer eme obmMaHa no Havany: vigilan-
tibus jura scripta sunt, T.-e. xamuu#d OOMKEH caM CremuTh 3a orpa-
XOSHHEM CBOHX HHTEPECOB.

K yTeBepxuenuio 3aBefoMo JIOMHEX ¢aKTOB [OMKHO O6HITH
IPpHpPaBHHBAEMO M yMOJYaHHE HIIM COKPHTHE HCTHHH. Ho He Bca-
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Koe COKpPHTHE MCTUHH yxXe ofpasyetr ofmadH. OHO TOnbKO Torma
MOXET MMeTh 3HaueHHe, PABHOCH/IBHOE 3aBeoMOMY H3BpALIEHHIO
$akToB, KOria Ha CKPHBAOLIEM HCTHHY Jexana o643aHHOCTh C006-
IHTH CBOEMY KOHTDAreHTy TO, YTO OH OT Hero CKpu. 3rta 063aH-
HOCTB MOXET BHTEKATh MM H3 0COGeHHOCTEH BAHIIOYEHHOro MEXAy
CTOpPOHAMH MOrOBOPA, UM M3 MPIMOrO yKasaHWs 3aKOHa !); Tak Hamp.
CTpaxoBoil o6MaH, T.-e, BEefieHHe CTPAXOBOrO y4YpexnjeHus B 3a6my-
MAEHUE C LeNibo MONYYeHHUs Mo NpeqghABNeHHOMY TPeGoBaHHIa CTPaxo-
BOH CYMMH 3a 3aCTPaXOBaHHOE WMYIIECTBO GyNET He TONbKO TOrla,
Korga 3aBEeNoMO /I BHHOBHONQ BOBCE HE HMENO MECTa MOBpeXe-
HUE MMYMEecTBa, HO M TOrAA KOraa BHHOBHHIN CKPHIN, YTO MMYUIECTBO
MOBpEXNEeH0 OT MNPUYMHHE, NUUIaBLIel ero mpasa Ha MonyyYeHue
cTpaxoBofi cyMMH. B 4acTHOCTH MOXHO yKa3aTb, YTO COKPHITHE NO-
XOROB AOMOYMpaBleHHEeM BreyeT 3a CoG0i OTBETCTBEHHOCTB MO 24,
er. 169 (noct. BLIMK u CHK or 21 maprag 1927 v. o6 ycrados-
fIeHHU Pa3MEepoB apeHAHOM MIAaTH 32 MYHULUNANH3MPOBAHHEIE H-
nue crpoenus—cobp. y3. 1927 r. Ne 31 ¢7u204). C npyro# CTOPOHH
MonyaHue nonydaeT 3TO 3HAYEHHEe (M B TOM Cnyvae, KOrga OOHO
MU0 NPHHUMAeT MONYaHWe IpYroro, BCTYNAWLIEro ¢ HAM B CAEMNKY,
3aBe]oMo MUIs MOCMNENHEero 3a yTBepXOeHWEe HIH OTPHUAHHE KAKOro
uubyne daxra. Ho npocTog yMonuyaHue o Tex HAH HHEIX darTax
BHe yKasaHHoro TpefosaHusi (Hamp: o HemoCTaTKaX moxynaeMoi
Bewu npu ee npomaxe)hHe ofpasyer ewe ofmaHa. Yrom. Kon.
1922 r. BoCUpMHHMAN BTy TOuYKy 3peHus (ct. 187 NpHUM.), CuuTas
of6MaHOM He TONLKo cooblieHne NOXHEX CBEeJeHW#, HO U 3aBe-
lOMOE COKPHTHE OBCTOATeNLCTE, CoOGUIeHHEe O KOTOPHX 6bIO 06si-
3aTenbHO.

HUaspamenne bakTos B cocTaBe ofMaHa rMpenronaraer, 4TO
ero addexrom O6ymeT omuGoyHoe MpPEACTaBNEHHE OTHOCHTENBHO
CyLIECTBOBAHUS TeX WM MHHX dakTos. DTHM HCYEPNLIBAETCH MOHS-
THe o6MaHa B COCTaBe MoleHHH4YecTBa. [1oaTOMYy MOIIEHHHYECTBOM
6yneT ¥ BHMaHMBaHHE [EHEr HHIINM, CHMY/IHPYOWHM CBOe Kane-
4yecTBO, NHIOM, COBMpAOIMM NOGPOBONLHBIE B3HOCH Ha HECyule-
cTeylouiee 6naroTBopHTENbHOE OOIECTBO K T. I

1) 3a orpauuyuTenEHOE TONKOBAHHE O06A33aHHOCTH cooblaTk 0 TeX HiH
MHBIX 06CTOATENscTBAX BeCKaswipaerca [epuer (L Mmym. npect.” crp. 28), yka-
3LBaA, YTO COKPHTHE, O KOTOPOM FOBODHMIO MpuM. K CT, 187 npennonaraer
HEKOTODYI0 AKTHBHOCTH B POTHBYMOMOMHOCTE YMONHYAHWIO, KOTOpOe Mpeanona-
rasT MONHYO NACCHBHOCTL. Hemuposckui (. c. cTp. 352) cunraer o6Asarent-
HEIM COOSLIeHHe TAKHX CBOMCTB BeWW KK BOOGIe TaKUX CBENEHWH, KOTOpHE
MOPNIM NepeMeHUTh MHEHHE Mepefaolero HMymecTso 06 06AsaTensHoCTH MM
BHIOAHOCTH NepeaaYH.
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OpHako B NMTepaType W B cyne6HOH MpakTHKe, a OTYACTH H B 3aKOHO-
NaTenbCTBEe 3aMewaeTca TeHOeHUWA CY3uTk MOHATHe ofmana, kak cnocoba
AeHCTHHA B COCTABE MOWEHHUYECTBA, NPHYEM BHABHIAETCA Y4EHHE, 4TO HE BCAKHA
ofMaH, a TONLKO CyulecTBeHHH# of6MadH ofpaayeT cobod SneMEHT MOHATHA
MOLlIeHHHHECTBA.

Bonpoc O TOM, KaKX YCTAHOBHTE HANMYHOCTL CYLIeCTBeHHoro ofmawa,
paspewaerca pasnuMyHo, OnHa ToYKa 3pPeHHA BuABMTanad 4HCTO GOPMANLHHA
KPHTEPHI, YKA3HBaA Ha TO, YTO CaM SAKOH AO/KEH YKA3WBATh MCHEPMHBAOUHM
ofpasom cinyd4an Haxkasyemoro ofGmaHa. OTo T. H. TeoOpUsa NeranbHOCO
mepeyHsd, TEOpHA, NPUHATAA BO GpaHUY3CKOM npase, rAe MOLIEHHHYECTBOM
cunaTaerca npuobpeTeHue UMYMECT A MMEHHO TeM 06MAHHBIM CNOCOGOM, KOTOPKIH
yKasaH B 3aKoHe. DTa TEOPHUA C PasBMTHEM SKOHOMHHYECKOro 060poTa OKa3H-
BAeTCA C/AMUWKOM Y3KOH, TAK KaK OHA He OXBaTHIBAET BCEX Tex cnyyaes, rie
rnpeacTasnsercs lenecoofpa3HulM YCTAHABIABATL YrolOBHYK OTBETCTBEHHOCTH
3a nporuBonpamHOe NpHOGpeTEHME HMYyllecTBa mnocpeactsoM o6mana, [lpyro#
BarfAg pasepBaer T. H. TEOpPMA HOPMANbHOTO Gnaropasymud,
B OCHOBE KOTOPOH JNEMUT nNpeAcTaBieHUe O TOM, 4YTO B OOLIEMHTHH Cylle-
CTBYeT M3BECTHLIK Npejes [03BONSHHOH MMM M YTO OOHKHOBEHHAA MHTEHCHAR
NpeycMOTPATENLHOCT AaeT Boofule BO3MOMHOCTB KAaWAOMY obeperarsca OT
o6MaHoB; no3TOMY HaKadyemelM 06MaHOM sBIAETCA TONLKO TOT, OT KOTOpOre
TPYAHO y6epeybcA CPeAHEMY 4ENOBeKY; KpATepuil, BHABMrazMuit 3Toi TeopHeH,
COBEpIUEHHO HEesACeH BBMAY MOJHOH HEONpEeAEe/NeHHOCTH CAMOr0 NOHATHA [03BO-
NeHHOR MHUBOCTH B OOLIEHHTHH, TpeTH# BarnAfd, T. H. TEOPHA HMHAMUBH-
nyansHoro 6naropaayMud, B KayecTBe KpuTepHsa pasrpaHHHYeHUs
HAaKA3yeMoro W He Hakadyemoro o6MaHa BLIISHRAST \NHYHHE O0COGEHHOCTH Mo-
TEPNeBLIEro M CYMTAET HAKA3yeMHM TONbKO Takod oBMaH, OT KOTOpOro MoTep-
neBuwui He MOr yGepeunca npH O6HMHOW ANA Hero HMEHHO OCMOTPHTENLHOCTH,;
¥ ®TOT BAarNAj BHABMrAET KPHTEPHiA B) BHICUIEH cTeneHu HeonpefeneHHHIR, TaK
KaK ycraHoBleHue OGHYHON CTENMeHM Ju4YHOro O6naropas3yMus noTepnesliero
04YeHb BATpyAHHTentHo. YeTBepTH# BSrNAR, BHCTABAEHHHHA B Hawed aMTepa-
type (Podnuuxui, [Nosusnes, Benorpru-KoTnsapesckui), NnpasSHALET, YTO TONBKO
TOT o6MaH ABNAETCA MpecEYyNHH M) KQTOPH i BH3HBAET B NOTEP-
nepwem omHGoHHoeMpencrasneuune o6 06A3aHHOCTHA Y
BHIFTOAHOCTH ANA HETONONP'eASEHHOr0 pacnopAXEHHHA WHMY-
LleCcTBOM, STOT BICAAANOGYCROBNMBaNCH, KAK BepHO yrkaawsaeT Kpyrnescku,
FIABHEM 06pa3oM oEO06eHHOCTAMKM HAWero MpexHero npasa, BHAEAABLIEro M3
MOHATMA MOWBHHHYEETEA NpOMieHke MHUIOCTHIHM, CONPOBOXAABUIEECs ofMaHoM;
8 HacTofillee BpeMs \C M3MEHeHHeM KOHCTPYKUMH MOlWeHHH4ecTea B Yron.
Konexce HyxHO ero cﬁm‘ YTpaTHBIUMM CBOEe 3Havenue 1),

1) Bsrnan STOT HBAASTCA OAHAKO OOUENPHHATHM H B Hawed cospe-
MeHHON nuTepartype: ¢p. [ponsuucknit (Haas. cod. crp- 390), Hemuposckun
(na3s. cou, ctp. 352) u 3Bmuen (Hass, cou. crp. 50); cm. Tawme OGBACH. 3an,
i npoexty Yron. Konexca, cocrasaesHoMy Kom. o6uwexonc, ora. H.K.IO. (Ma-
tepuanu H.K.IO. 1. X, crp. 54). Ha »T0#t e Touke 3peHWsA CTOHT, MOBUIH-
momy, Lllaproponckuit (Mowenunuecrso 8 CCCPu na 3anane, 1927 r. cr. 35).

EBoneewnpoxo nouumMaer obmas TIepHetr (H. c. cTp. 28; Tawwme Komm.
ctp. 236), HaxXOAd, YTO B YCNOBHAX PYCCHOH AEHCTBHTENLHOCTH HANO TPH3HATH,
YTO MOLIEHHHYECTBOM GYRET BCAKKA o6MaH, B kakne Ob HAWBHHE (OpMEI OH HM
BHUIHBAJICA: HUSKOE KyNLTYPHOE PasBMTHE MAcChLl Hapoja HE AONXNHO nonyckars
MOWEHHMYECKON 3KCMIoATauNK ero AosepanBocTH. HanpoTus, ucxoaa us notpet-
HOGTEA rpaMAaHCKOro, B OCOGEHHOCTH TOpProBoro 060poTa, CYXHBAET MOHATHE
o6mana DcTpuH (H. C. cTp. 69); o HaXoauT, YTO B TOM cnyiae, KOrAa B of-
MaHe (MOCKONBKY B HEM HET BKCMI0aTalMh HEONHTHOCTA M T, M) Y/IH4YeHo
NHLO, HE 3AHWMAIOWEECH HWMYLIECTBEHHLIM O6MAHOM B BWAE MPOMLICNA, OHO HE
AONMHO MOANENATH YyroNnOBHOA OTBETCTBEHHOCTH, ecn¥ ofMaH ¢ ero CTOPOHEL
1) He 6mr HanpaBjed MPOTHB TOCYyAapcTea u 2) Mor 6H GWTE Heonacew And
KOHTPAreHTA NPH HEKOTOPOA BHUMATENLHOCTH NOCNEAHEro.
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§ 58. Cnoco6 copepumenus o6mana. ObmaH, xax
uaspauieHde ¢GaKToB, T.-e. yTBEPMOEGHHE 3aBENOMO JIOXKHEIX (aKTOB,
MOXET COBEpIIATHLCH paslHYHHM MOyTeM H [0 CBOEMy BHEUWHEeMy
BHpa}MeHHio HIH 1o dGopme OH MOXeT OHThL COBEpLIEH HNH CNOBOM
HNH [OeHCTBHEM.

CrnoBecHH of6MaH CoBepliaeTCs [MOCPeACTBOM CIoBa, Bce
pPaBHO YCTHOrO HAH THCBMEHHOro, B TOM YHCNE H MNOCPEACTBOM
neyartH.

O6maH fedCTBMEM BHPAXAETCH HWNH B KOHKMIOAEHTHHX [aei-
CTBHAX HMNM B HMHHX MOCTYyNKax YesloBexa,

KoHknioNeHTHEE NeHCTBHA 3T0 TdKHe AEHCTBHUA 4YesloBeKa, Ha
OCHOBAaHUH KOTOPHIX MOXHO [enaThk 3aKNiOYeHHEe O TOM HIH HHOM
yTBEDKAGHHH MM H3BeCTHHX GaKTOB; OHH TakAM obpasom 3ame-
HAIOT CIIOBO HWIH MOAHPENNAT ero; HOHKMIOAEHTHRIM [edcTBHEM
MoxeT OHITH M MONM4YaHHe, MOCKONbKY MNA MONYaBLIEro CYyLEeCTEO-
nana ofsizaHHOCTL CooBmETE u3BecTHHE (akThH. KoHKTONEHTHLE
OeiCTBHS MOTYT BHPAXAaThCA B PASHHX MOCTYMKaX 4eNosBexa; Hanp,
3akas B pecTtopaHe ofefna noceTHTeneM, 3aHABUIMM MECTO 3a CTO-
nioM, ecTh fAedCTBHe, MOMKEHCTBYONee CBHIETENbCTBOB2Th O €ro
nnaTexecnocofHOCTH: pa3 oH 3aHMMaeT MEecTO 3a CTONOM, OH He#-
CTByeT TaK, Kak [OCTynaer BCHKUYA |\ UenoBeK, HMEWHi BBUIY
3annaTHTh 3a TO, YTO MM OyNer norpebneHo; MOITOMY €CNH Moce-
TuTenb, noobenae, He MoXKenaeT YNNaTHTh N0 CHETY, OH [OJ/KEH
OTBEeYaTh 3a MOMEHHHYEeCcTBO, TaK KaK CBOMM [OBENEHHEM OH BBen
B 3a6nyxneHue cnykaulero(pecTopaHa OTHOCHTENLHO CBOEH niaTexe-
croco6ioctu !). TouyHo fFakke HazesaHne (HOPMEHHOro MaThA
ROMKHOCTHOrO nuua (Hanp,, MUNHLHOHEpa) Ans Toro, 4To6e BO3-
OynuTH NOMHOE MpeicTaBleHHe B [PYyroM JHUEe O npaBe MPoHu3-
BONCTBA TeX HNH HKHHX [JelicTBHH, B YacTHOCTH oOHCKA, ecTb
o6MaH, COBEpIUEHHEA MPH MOMOUIH KOHKIOAGHTHHX ASHCTBHH.

O6mMaH neicCTBHEM KpPOMe TOrO MOXET BLIPAXaThCs B H3MEHe-
HHM BHemHero BHaa, ¢oOpMEl H CBOHCTB PasnHYHHX [OPEAMETOB,
ABNAOUMXCA OOBLEKTOM H3BECTHOH CHEJNIKH, [UT BHAAYH HX JIOXHO
3a ppyrue npenMeTH—T. H. danbCcHHKauus npeaMeTa, Hamp. nepe-
KpallMBaHKe KOUIaYbero MexXa B HENTHH UBeT ANs TOoro, 4TobhHl
BHIATB €ro 3a NUCUiA, HanuBaHWe BHHA JIOXOr0 COpTa B GyTHIKH,
HMeoIHe BTUKETH BHCUIEro copra W T. n. [lono6Huiii obmaH new-

1) B HexOTopHX SaKoHopaTenncTBax (Hanp. BO dpaHu.) aT0 AeAHue
paccMaTpHBAeTCA B HAY€CcTBe OCO60ro MpecTynfieHus, BHAEAEHHONO M3 MOLWIEH-
HHYECTBA.
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CTBHEM MOMET MpOSABNATLECT KPOMEe TOr0 M B TaKOH MAeATeNLHOCTH,
HoTopas caMa no cefe o00pa3yeT COCTAaB [APYroro NpecTymIeHHs,
Hanp., MoAk30BAHHE IONNOXHHM YHOCTOBEDPEHHEM M/ MONy4eHHs
H3BECTHOM CYMMH [IeHEr, MPUYHTAOEACH APYroMy /KUY, H/IH HMEeHO-
paHde ce6sd [OMKHOCTHHIM JIMLOM [Ns B3HCKAaHUA Jewauled Ha
KOM HUOyAb HEZOHMMKH MO ynnaTe Hanora. B sToM cny4yae Bo3MOXHa
COBOKYIMHOCTb MOMIEHHHYECTBA C APYTHM MPECTYNIEeHHEM HITH MOro-
ueHHe ero nocnefHuM. Tak, B cry4ae MONB30BAHHsS MONJIOKHEMH
OOKYMEHTAMH OTBETCTBEHHOCTH MOMeT OHTB YCTAHORNEHa M0 COBO-
KYMHOCTH M 3a nojnor fokymeHTa no cT, 170 u 3a MOlEHHH4YECTRO
mo cT. 169; coBeplueHHe Xe MOLIeHHHYECTBA JIMLOM, CaMOBONBHO
MPHUCBOMBIIHMH cefe ANd 3TOro BRACTb AO/MKHOCTHOrO JIHLA, NOM¥HO
6HTh MONBOAHMO MOA CT. 77, rOBOPsAIWY0 O CAMOBONLHOM [PHCBO-
eHuH cebe BNACTH AOMKHOCTHOrO JIHLA, COMPSAXEHHOM C yYMHEHHEM
Ha STOM OCHOBAaHHH TeX HJH HHREX OeHdCTBHH.

B o6nacTH KaKHX CHENOK, [03BONEHHHX HIH HeNo3BOJEHHHIX
3aKOHOM, MPOHCXOAUT 0OMaH, ANsl MOHATHAwEro OeapasnuuHo. BawHo
NHIL, 4TO6H Ha nUuo 6HNO0 HcKaxeHHe GaKTOB C LENkio BBEAEHHS
npyrorc B 3abnymneHde. [1osToMy MOXHO FOBOPHTBE O MOUIEHHH-
yecTBe M TOrAa, Korga ofMaH _MMEeT, MecTo [IpK COBEepLIEHHH
CHeNKY, KOTOpas 3anpeilieHa. 3aKOHOM WM [axe fpecTynHa. Tax,
MOILIEHHUYECTBOM Hano NPH3HATHL MYIIEepCTBO HiH NepelepruBaHHe
KapT NpH KapTO4YHOH HMrpe, ONa¥e B TOM Cny4ae, ecfid CyWecTByeT
3anpeT asapTHHX UFP. TOYHO TaKXe NPHXOAWTCH MPHSHATh HaMH4-
HOCTB MOJIEHHHYECTBA M B clyyae Npoaawu Kaxkux HHGynb npenme-
TOB TIOA BUAOM 3anpellieHHHX, Hanp. npocTod Gymark mop BHIOM
nofaenbHHX NEHEXHHX 3HAKoB. 3meck MMeeTcs NpHoOOpeTeHHe HMYy-
uecTsa MOCPeACTBOM ofmMaHa Tak Xe, KaKk M TaM, TAe HalHUo
BHONHEe N03BONEHHas chenka 1),

O6benuHss OTHENbLHHE CAyYad uMylulecTBeHHoro ofMaHa B
obutee MOHATHE MOLIEHHHYECTBa, 3aKOHOOATENBCTBO MOMET ORHAKO
Mo TEM HWAM HHHM CO06paEHHSM BHENATh OTCIOfla HEKOTOpHE H3

1) Unoit Barnan BelcKasaH B kacc. onpenenexuu Mock, ryGeyaa 1923 r.
no g. Ne 1784, npu3HaBlieM, 4TO ,COBETCHOE 3aKOHOAATENLCTBO M HE AyMaeT
SAWMWATE NPas0 WrpoKa, MONY4YWBIIEro NapasuTHYeCKHM cnocoboM HexoTopoe
umymectao”. Touno Takke YKK Bepxcyna PCOCP s onpes. no a. CmupHosa
(,H3s., UMK u BLUK“ ot 28 demp. 1925 r. Me 49) npusuana, uro cr. 187
(neine 169) Yr. Kop. npenycvatpuBaer nonydeHue ofMaHHEIM NyTeM HMylie-
CTBEHHHX Npas, MONEIOBAHHE KOTODHMM OXPAHAESTCA 3aKOHOM. B HexoTopHX
3aKOHONATENLCTBAX CNY4YaW 3TOr0 poad BHAENAKNTCA B OCOGHE MPecTyrieHud,
nocTasfeHHbBE OTHEJbHO OT MNpPOCTOr0 MOLIEHHWYECTBA H MpPEeAcTaBnsliHe
kax 6wt ero oco6ui pun. Takoi Bsrnan nposognnu ynox. o Hak. (ct. 1670

yron. ynox. 1903 r. (ct. 593).
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HHUX W yCTaHABNHBATL 3a HUX 0COOHIe HakasaHud. Tak Hamp., NOCTy-
nok 6GesbunetHoro haccax(upa, MOMECTHBINErocsi B BaroHe cpend
Macca{HpoB HWITH CMPATABUIErocs Moi CKaMeHKy, MOXeT OHITh KBanu-
duuMpNBaH, KaK MOWIEHHHYECTBO, [OCKONBKY HalHLO He3aKoHHOoe
nonb3cBaHWe MpPOE3OM M0 JKeNne3HoHW J[opore, T.-e. MONy4eHHe
H3BECTHOH MMYIIECTBEHHOH BHIrOAL NyTeM BBEAEHHs B 3abnyxneHHe
KOHOYKTOpa; OAHAaKO MO0 HauieMy 33aKOHONATENbCTBY BHHOBHEIM
E COBEpUeHUH Nono6HOro MpocTylika He MOANENHT OTBETCTBEHHOCTH
33 MOWEHHHYECTBO M 0673aH NHWbL YONaTHTk [OBOHHYKO CTO-
MMOCTh npoe3ana 3a 100 BepcT M B3aATh GuneT Ha NaHHHI noean,
(ct. 19 ycr. xen. nopor—co6p. y3. 1922 r. Ne 38 cr. 19). 1).
OccbenHocTbio nocraHoBneHHH Yron. Konexca o MoumeHHH-
4YECTBE ABNAETCA TO, YTO OH Hapsay C o6MaHOM mNpenyCMATpHUBaeT
B KauyecTBe ocoboro crmocoba feHcTBHA 3noynoTpebneHue NOBEpHEM.
3710 anoynotpebneHue NOBEPHEM [O0NKHO XapaKTepH30BaThCs, MOACGHO
ofMaHy, TeM, 4TO NOTEPNEBUIMH He CO3HAET NPOTHBO3AKOHHOCTH
NedCTBHS BHHOBHOrO, HapywamuUulero ero wBoJK HIH CHocobHOCTh
CaMOCTOSTENbHO PACMopAXaThCHd CBOMMH AEACTBHAMH. 3noynorpeb-
neHue AosepHeM, KaK Crnocob coBeplIeHHA MOJIEHHHYECTBa, HOMKHO
GHITh OT/IHYaEMO OT 3NoynorpebieHMst, NOBEpHEM, KOHCTPYHPYEMOro
B KadecTBe ocoforo mnpectymaeHus -). B nocnegnem cnyyae oHo
XapaKTEPU3yeTCs, KaK MpHYHHEeHHe UMYIeCTBeHHOro yuiepa nulom,
0653aHHHM 33a60THTBECA O MYMOM HWMYLIECTBE MIIH HMYILECTBEHHOM
MHTepece, TOTAa KaK( MOLIEHHHYECTBO €CTh MpHOGpeTeHHEe HMyLle-
€TBa nocpencreoM obmana. BnoyroTrpebneHHe HNOBepHeM, KaK Crocob
COBeplIeHUs] MOWEHHUHEeCTBa, BRHPAXAETCS B TOM, YTO BHHOBHHIA
MonL3yeTcs TeM [NOBEPHEM, KOTOpPOe MMTAaeT K HeMy MNoTepneBuIui,
BO Bped eMy. B ocHoBe 3TOro HNOBepds MOTYT NexaTh, KaKk ocobue
WOPHOMYECKHE OTHOLIEHHS MEeXNy BHHOBHHIM M MOTEPMNeBLIHM, TaK
U yucto daxTuyeckde. B nmocnenHem cnyyae BHHOBHHIH [OOMKeH
B036ynuTL OCOBHIMM MpHeMaMH #oBepHue K cebe CO CTOPOHEI NoTep-
NeBIIero W HCMoNb30BaTk BTO NOBEPHE; KaK CPelCTBO NpHobpeTeHHd
nMywectsa %), OTu ocobhie NMpUEMH 3aKMIOYATCS B TaKOM AesiTenb-

') Hemuponckuit (H. ¢. cTp. 353) oTmepraer 3gech BOOGIE HANWYHOCTE
MOUIEHHHYECTBa, TAK KaK 3fech HeT BREleHMA B 3a6NyWAEHWE, a4 ecThb MONHOe
HeBefeHHe MOoTepresllero. ;

3) Cm. Bawe crp. 118,

3) Bmuen (Has. cod. ctp. 49) oTHocuT K anoynoTpebleHMI0 [OBepHeM
CNy4YaH, KOrAa NOTepneBIIWH NO CBOMM OCOGHIM OTHOIIEHHWAM K MPECTYTHHKY
He BuAen HeobXonwMoCcTH cOONIONATE Te MepH MNPedoCTOPOMHOCTH, KOTOpHE
O6BIYHEL B MHTeHCKOM O6MXO4e, a TaKwe Te CNyYau, KOr4a MPECTYMHUK
HCronb3yeT GecnoMomHoe dH3MYECKOE MHAW NCHXMYECKOE COCTORHHE noTep-
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HOCTH, KOTOpas Oo4YeHb GNH3KO MOAXOAMT K o6MaHy, KXaK TaKOBOMY,
ABNAACH 0O WSBECTHOH CTEMEHH ero PasHOBHAHOCTLIO, HO He CIH-
BasCh OKOH4ATEeNnbHO ¢ HUM. OHa OXBaTHIBaeT cob00 M JOXHLEe
YBepeHHs, T.-e. 3asiBJIEHHs, HMelHe B BHAY 4To HHUOYNL HOMKEeH-
CTBYyiOLlee NMpoH30HTH B Gyaymiem, H pasHHe YNOBKH, HanpaBieH-
HHE K BO3OYXAEHHIO B COSHAHWH MOTEPNEeBUWEro OWMSOYHOrO npen-
CTaBlieHHsT O CBOHCTBE M 3HAUEHHH coBepwaeMoi caenka. Ciona
crefyeT OTHOCHTh MEXAY MNPOYMM U CAydYaH Monb3oBaHHs CnabocTeio,
HEOMNEITHOCTLIO, HEBEAGHHEM APYroro /Hua—I0NbL3I0BAHKE Ero NOBep-
YUBOCTBIO. TaKoBbl HAMp. CAyYau CKIOHEHHS HEeCOBEplIeHHONETHEero
K HEeBHIFOOHOH ANs HEro chAesfiKe, MOJyYEHHE OT CIENoro MNIH Maso-
FPaMOTHOTO MOAMHCH HA HKOKYMEHTE MHOTO CONEpPXaHWs, HeM Grulo
C HHM YCMOB/IEHO, HCMONBL30BAHHE 4YYXKOTO 6NaHKa BONPEKH ero
NpsAMOMY HaSHa4eHHIO, T.-€. CAMOBO/ILHOE BMHCHIBAHWE TEKCTA AOKY-
MeHTa Ha Gymare, MONNHCAHHONA APYrHM JTALIOM, BOMpPEKH BONE MOo-
chnegHero W T. m. 1).

Q6man, 6ynyuu cnocofom coae_pnjéﬁna-.uomeuuuqem‘aa, T. 8.
o6MaHHOro npuobpeTeHus Hnymec:'r;sa', NOM¥eH HAXOAHTBCA B MpH-
YUHHOH CBSISH C [OCNEAHHM; NPYFMMH)CNOBaMH, NpHOBpeTeHHe HUMy-
ILeCTBA [OMKHO MPOMCXOAWTL BCHAEACTBHE BBENCHHS B 3abnymneHue
norepneswero. O6MaH noaToMy. HOMKEH MPEeAlieCTBOBATL [EPEexony
MMYLIECTBa K BHHOBHOMY WM MO/IYYEHHIO UM MpaBa Ha UMYLIECTEO
nu6o BooGuIE HMYyuIECTBEHHOH Buroad. KoHeuHo, ofmaH Momer
6uTe ynoTpebneH MIpH COBEPIIEHHM M HHOFO HMMYUIECTBEHHOFO mnpe-
CTYyNNeHHs:, Hanpi N1 ofnervyeHHs 3axBaTa YyWOro HMylue-
CTBa NpH MOXHULIEHY (Hanp. BBefeHHe B 3a6NyXKAEHHE OTHOCH-
TeNbHO UENH nponuxuoaeuun B 4YHOE KHIIHIIE [PH COBEpPLUEHHH
KpaxH), MMM [JIS TOro, YTobH 06paTHTL B COBCTBEHHOCTH HONy4eH-

neswero; Hemuwposcwui (Ha3. cou. ctp. 354) e noHmMaer anoynoTpebnende
nosepHeM, Kayk 3aBeOMO HENpaBM/ILHOE OCYU[ECTBIAEHME BHHOBHHM CBOHX
NONHOMOYMI B OTHOIIEHHH ONMpefeNeHHOr0 HMYLIECTBA, & TAK)Ke clydaw o6MaH-
HOTO MCMONB30BAHHSA [OBEPHA NPH NOTOBOPAx.

B cmulcne anoynoTpeGneHns NOBepHs, KAk OCOGOr0 MpecTynieHHs, Xapak-
TEPH3YEMOr0 NpPHYMHEHHEM WMYLWIECTBEHHOro Bpefd MOBEpHTEN0, MOHMMAaeT
MOUIeHHHYECTHO, COBEPLIAeMOe MOCPEeACTEOM aNnoynoTpebneHus nosepua epuer
(. c. cTp. 28; B TakoM e cMucie, nosrgumomy, U B Komm. crp. 263). Ha mo-
nofHOH Ke TOWKe 3peHWs, nosuguMomy, crToaT DBpoGnescknit M YTescuui
(Komment. cTp. 377). Tax me nowumaior 3snoynorpebnedwe gosepuem [llapro-
pomckuit (H. c. crp. 41), paswo kak u Derpun (H. c. cTp. 68), nockonsky
OH MpH3aHaeT, 4YTO COBETCKOE yronoBHOE NpaBo NOA OGLUIMM TepMHHOM , Mo-
weHHU4eCTBo" Oo6BLeAMHHIO f[Ba pasAenkHO pAaCCMaTpPHBAEMHX GYpPHMya3HbM
npaaom npectynenua: 1) umymecreenteii o6man u 2) snoynotpe6ieHne N0BEpHEM.

1) MogoGHLe p[esHHs MHOTMMHM 3aKOHOHATENLCTBAMH (Hanp. repm.
©$paHIL), BEIENeHE B COCTashl 0COGHX MPECTYNNEHHKi, He BKNIOMEHHKYX B obulee
NOHATHE MOWEHHHYECTBa.
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Hoe paHee BO BlafeHHe HMYIIECTBO (HAMp. NOXHOe 3asABNenHe
NpHCBauBAOIIEr0 BBEPEHHOE €My HMymecTso o ero notepe). Ho s
3THX Cny4asx ob6MaH He ofycnaBnuBaeT o6orauleHHs BHHOBHOTO Ha
CHET JpYroro NHUA H SBSETCH B NAHHOM MPECTYNNEHHH JHUL NPH-
BXOAAIHM H CNy4YadHEM MOMeHTOM 1).

§ 59. [IpectynHoe nefAicTBEHe B cCOCTaBe MOoWe H-
HH4YecTBa. [IpecTynHoe peicTBMe B COCTaBe MOLUEHHHYECTBA
BEIPAXAeTCs B MOGYXNEHHH BHHOBHHIM [OTEPNEBLIEro MOCPENCTBOM
o6MaHa K MpeNoCTaBIEHHI0 €My HMYIWECTBA ¥ B NOCNeNOBABIIEM
3aTeM NpHOGPETEHWH MM 3TOr0 HMMYWECTBA NOCPEACTEOM mMpeno-
CTAB/EHHsI ero caMiM MoTepnesBmHM. [ToCNENHHM NPHIHAKOM MOLIeH-
HHYECTBO OTMNHYAETCA OT TeX MNPEecTYNIeHHH, KOTODHEe MOHHMAIOTCH
KaK [OXHUleHHWe, T.-€. 3aXBaT HMYIUECTBAa. B MoueHHHYecTRe
uMeeTCs HOOPOBONELHOE TMpPEefoCTaBNeHHe HMYLWEeCTBa MNOTepneslLnM
BHHOBHOMY, XOT# H NpOMCLIeAulee BC/ENCTBHE BBeleHus ero B 3a-
6nyxaeHHe BHHOBHEIM.

B 3aBHCHMOCTH OT 6nuxainimero ofBexra HocAraTenbCTEa, npe-
CTynHOE AGHCTBHE B COCTaBe MOWEHHHYECTBA BHDAXKAETCA B MO-
GymneHHW BHHOBHHIM MOTEpNesIieroNMNH K flepenade HMyliecTsa
B CMECNE Ma'repuanbuoﬁ'ﬁeu;u",_ HIX K€ K YyCTynKe npaBa Ha
MMyWeCTBO HNH K OTHa3y oT '!;_z_i__toro“___npéaa MM K [PUHATHIO Ha
ce6s o6si3aTenscTa, npudem WBTONACOYHICHHE HOMKHO COMpPOBOX-
HaThCA NpHOGPETEHHEM HM TAKHM NyTeéM HMYWECTBA HIH HMYyule_
CTBEHHOH BHIrOAH. [IPH' STOM B Tex Cnywasx, rie pedb HIET O Mony-
HYEHHH HMYIIECTBA, KaK MATEepPHaNbHOH BellH, MPecTYMHAH OesTellb-
HOCTb B MOWIEHHHYEETBE /MOXET BHIPAWAaTEC B TaKHX DEHCTBHAX,
KaK obmep, obaec, OGCYHTHBAHHE NPH pacyeTe mnaTexa, npoaaxa
BellH, Y¥Ke MPONAHHOH, COHT Cny4yahHO NOAYYEHHOro MOANENIBHOO
AOEHEeXHOro 3HaKa MoA BHAOM HACTOALIET0O H T. .

Tax xak B Yrom. Kon. 1926 r. MOWEHHHYECTBO ONHCEIBaETCH
He KaKk Mony4YeHHe HMyIecTBa MNOCPEACTBOM 31M0yNoTpebneHus
noBepHeM HNH obMaHa, Kak 3To 6mno B Yrom. Kom. 1922 r, (cr. 187),
a HaoGopoT KaK 3n0ynoTpebieHHe AOBEpHEM WM O6MaH B Lensx
MoNy4YeHHs: MMYyWecTsa 1), To ¢ ero TOYKM 3peHHs, ecau 6yKBanbHO

1) C atoR TO4YKM 3peHMA npencTaBAAeTcA HenpaeuneHuM anpeg, YHKK
BepxosHoro Cyga PC®CP no g, Ueaesckoro (Has, UUK u BLIUK ot 17 mapra
1926 r. Ne 62), npusHaBwee MOUWEHHHYECTBOM MOCTYAOK BHHOBHOrO, MpPH-
CBOMBWIErO ceGe H3NUUWIHE MONYyYeHHYD CYMMY W CHABWEr0 MO HAZHAMEHHWD
JHWE TY CYMMYy, KOTODYIO OH QOMKEH G NONy4HTh, ]

2) ¥Yron. Kog. YCCP 1927 r. X2APAKTEPHIYET MOWEHHHYECTBO, KAK MONy-
yeHwe umywecrea (cr, 180).
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NMOHHMaTh cT. 169, MoweHHHYECTBO HOMKHO ORINO 6H CYHTATLCA
OKOHYEHHEIM C MOMeHTa ynoTpefnednsi o6MaHa, HE3aBHCHMO OT TOrO,
kawod shdexr umen aToT o6maH, T.-e. XOTS OH B peaynLTaTe ero
npuobpereHya HMYWECTBa He Npou3ouulo. 3neck, CleNoBaTeNkLHO,
NPUrOTOBHTENbHHE NEACTBHA K MOLEHHHYECTBY BO3BEfE€HH B PaHr
OHOHYEHHOro IesHus. Ho ecnH HMeTe B BHAYy C OAHOH CTOPOHH
TO, 4YTO MOIIEHHHWYecTBO nomewieHo B Yron., Kog. B rpynnme umy-
WECTBEeHHEIX MPeCcTYMIeHHH, ONA CaMoro CylecTBa KOTOPHX Heob-
XONHMO MpUOBpPETEHHE MMYWECTBA W [PHYUHEHHE BSTHM KOMY-
HUOYAb HMYUWECTBEHHOTo yuepba, a ¢ ApPYyroid To, Y4TO AN TSHKOro
BHOa MolueHHuYecTBa (CT. 169 4. 2) mpsimo TpebyeTcs mMpHYHMHEHHEe
yOHTKA TOCYNapCTBEHHOMY HIH OGWECTBEHHOMY YYpEXAEHH, Cre-
AYyeT NpPH3HATb, YTO AN HANMHYHOCTH OKOHYEHHOTO MOLIEHHHYECTBa
TpebyeTcs TMONMYyYEeHHE HMYLIECTBa, KaK peaynbTaT YUHHEHHOro
BHHOBHEIM ofmana. MHave npuuuiock 6b SONYCTHTB, YTO ANS ABYX
BHIOB OHOFO H TOro € MpecTynlieHHsd HeOAHWHAKOBO YCTAaHAaBIH-
BAETCS MOMEHT ero BHIIOIHEHHS.

Takum o6pa3oM OHOHYEHHHM MOUIEHHHYECTBO MNOMKHO CYH-
TaThCsl C MOMEHTa MONy4€HHS BUHOBHHM HMYyLIECTBa IOCPEACTBOM
obmaHa, MpHYeM eCTEeCTBEHHO, (4TO0 ‘¢ 3THM MOMEHTOM COBMNamaeT
MOMEHT MpWYMHEHHS HMYyLeCTBEeHHoro yulepba noTepneBlLeMYy, Tak
HaK B MOIUEHHHYECTBE BCerga MMEETCs NpHOGPETEeHHE BHHOBHEIM
UMyLIEeCTBa, COMPOBOXAAMILIEECH ~ COOTBETCTBEHHHIM IMPHYHHEHHEM
yuiepba notepneBmeMy. HywHo HMeTb B BHAY, 4YTO OTAENBHHE
3aKOHOAATENLCTBA |BLABHIAIOT Ha TNEepBHHA nnaH To MNepBHH, TO
NOCNeqHHH MOMEHT W, B COOTBETCTBHH C OTHM XapaKTepH3ylOT
MOLIEHHHYECTBO MIIH KaK NPHYMHEHHE HMYLECTBEeHHOro ymepba unu
Kak npuofpereHHe umymectsa ). Yron. Konmekc B cBoux mnocra-
HOBJIEHHSX O MOIIEHHHYECTBE COBMelllaeT ob6e TOYHH 3peHus; npe-
AyCMATpPHBAaA MPOCTOE MOLIeHHHYECTBO, OM FOBOPUT O 3/0ynoTpe-
6neHHn NOBEpPHEM MM ob6MaHe B UeNSX I[OoNyYeHHs HMMYLIecTBa
unu npaBa Ha #MmymecTsBo (cT. 169 4. 1), a ynoMuHas Ha psny
C BTHM THXKOE MOLIeHHHYECTBO, YKa3bBaeT Ha YOHITOK, NpPHYH-
HEHHBIH rOCYNapCTBEHHOMY HNH  OBGLECTBEHHOMY YYpEeXOeHHIo
(cT. 169 4. 2),

JIlesaTensHoCcTs, HanpasneHHass Ha MPHOBPETEHHE YYIKOrO HMY-
uleCTBa MOCPeACTBOM of6MaHa, HO He JOCTHrLiasd ®TOro pe3ynbTaTa,
ofpasyeT NMOKylIeHHe Ha MOLIEHHHYECTBO. TaH, OfHO nolyXneHHe

1) MMepeoit TouxM 3peHHA NPHASPKHBASTCH repMaHcKOe, BTOpoid-—dpaH-
Ly3cKoe mpago.
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MOCPEACTEOM OGMaHa K nepefadYe npaBa Ha HMYIIECTBO, He compo-
BOM(IABUIEECs caMO¥ nepenayed, OYAeT TNOKylIEHHEM COBEPUWHTH
MOIIEHHHYECTRO.

Bonee paHHsisi cTanus npensapuTensHoil TIPECTYNHOH fgesiTens-
HOCTH — IPHIOTOBNIEHHE K MOIIEHHU4EeCTBY, cCornacHo cT. 19 Yron.
Kon., mnonnexut yronopHo#l penpeccHH HapaBHe ¢ OKOHYEHHLM
mpectynneHueM. OAHAKO HEKOTOPHE BUAH MPHUCOTOBMEHHUS K MOLIEH-
HHYECTBY paccMarpHBaiorca B Yrom. Kon. B xayecrtse camocrosrens-
HBIX MPECTYyNNeHHH M MOUISKAT HHHM MEPaM COLMANBHOM 3alHTH,
4eM mowenHudecTso. Cioma oTHocstcs: 1) noamor mokymenTos,
2) ¢anscudurauns u 3) noanenxa NpoGHPHHX KAeiM.

1) Yto racaercs nomnora nokymeuTos, To Yron. Kon. (ct. 170)
FOBOPHT JIHUIb O MONENIKE OPUUHANBLHEX [OKYMEHTOB, B MPOTHBOMO-
noxHocTe Yron. Kom 1922 r. (cr. 189), npenycMaTpHBaBILEMY
W MPOCTHE NOKYMEHTH, H TPEGYET HAaNMUYHOGEH KOPHCTHOH Lenu 1),
[Tpu aToM 3pece WMeloTC B BHAY NHWL TakHe obUUHANbHHE HOKY-
MEHTH, TIO[/IOF KOTOPKIX HE COCTABNSIET NPECTYIMIEHHS IPOTHB NOPSIAKA
ynpasiienus (ct. 72 4. 1). C apyro# €TOPOHH NOMIOr YACTHOrO HOKY-
MEHTa, COBEpPLIEHHLIH C UeNnbio nony:aeﬂ'na HMYILECTBa, COCTaBSET Npo-
CTO€ MPHTOTOBJIEHHE H MomEHHH‘lgc!rn_g li AOJDKEH MpecnefoBaThes,
(cornacho cr. 19) no cr. 169, T.-e. Crpoxe, uem nomnor opuuu-
allbHOTO [IOKYMEHTa, KOTOPLI BRedsT” 3a coboii numenue cBoboau
HITH TIPHHYNHTENBHEE pﬁ?u Havcpox mo | roma unu wrpad mo
1000 py6. Kasanocw/6w, 4TO\Cyn, HasHayas Mepy cOLMAanNbHON 3a_
IUHTH 33 MOAIOr MpPOCTOr0 MOKyMEHTa mo cT. 1694. 1, He pomxeH
BHXOAHTH 32 TNpenens, yKasaHHue B cT. 1703).

2) Panscudurauus unu obMaHHOE M3MEHeHHe BHOA W CBOHCTBa
H3RECTHHIX mpeameToB (CT. 171) ecTs mpHaaBaHHe 3THM npeaMeTam
BHELIHero BHAAa MM CBOHCTB NpeAMeToB Gonee UEHHHX, a HHOraa
H paBHOUeHHHX, OHa ofpasyer ocobmii BuA NPUTOTOBIEHHUST K MO-
IIeHHHYECTBY, paccMaTpUBAaeMHM, KaK CaMOCTOSTENbHOe NMpecTymnue-
HHE, NPH HAaNHYHOCTH ONUpENeNIeHHEIX YCNOBHA: a) danscudurauus
ROTHKHA KacaThCs TONBKO MPEAMETOB, NpenHas3HadeHHHX ANs COmTa,
T.-€. BO3ME3[HOr0 OTHYMASHHH (npona}lia, obMmeH), HnH obiecTBeH-
HOro ynorpebneHus, 6) oHa [NOMKHA NMPOUSBOAUTBCA C KOPHICTHOM

') ¥ron. Koa. YCCP 1927 r. rosoput o nopnenke s KOPHICTHHIX L 2AaX
MPOCTHIX GYyMar, MOKYMEHTOB W DACTHCOK, YCTAHABIHBAIOUWINX HMYl[eCTEEHHHE
npaBa unu Buroas (cr. 182).

?) Unoro muenus Fepner (Komm. crp. 264), naxonsiuuit, 4o nog cr. 170
NOOXOAWT M NOANENKA YACTHHX AOKYMEHTOR M PACHHCOK,
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LEeNki0 ¥ B) OHA fo/HA 6HTL OMACHOK AN 3[0OPOBRA HIM NPUYM-
HUTE eMy Bpef. Takum o6pasom ct. 171 umeer BBuay danncudu-
KaluHdio TaKKX M[OpefAMeToB, KOTOpPHE Mpexne BCEero ABAAKTCA Npea-
MeTamMu noTpebreHus; HapsAly C HHMH JOJKHHE GHTE MOCTaBlIeHH
¥ MHHE NpenMeThl, MONb308aHHE KOTOPHMH MOXEeT FPO3HTh BpeaoMm
310pPOBELI: Cloga OTHOCATCA pasHHe MeluKaMeHTH, Tpebyouue
HapyxHoro ynorpebneuds, a TaKxe KOCMeTH4YeCKHe cpelcTBa (Hamp.
ry6Has nomama # T. n.) 1), danpcudukauus BCAKMX HWHHX Mpenme-
TOB, TMOCKOJNILKY OHAa coBepliaeTcsl s MPUOGpEeTeHHs HUMYLIecTBa,
ofpasyeT MPOCTOE NPHrOTOBJIEHHE K MOIIEHHH4EeCTBY, Npecneayemoe
o cT. 169 1. 1.

Mepa couuanbHOH 3alIMTH 32 2TO NPECTyUIeHHe—IHILIEHHE
cBoBomsl Ha cpok mo 1 roma ¢ KoHQUCKAaLHeH HacTH HMYyMECTsa
W 3anpelieHHeM npasa Toprosnu Wi wrtpad Ao 1000 py6.

3) [Monnenxka, T.-e. H3rOTOBJIEHHE NOMNENBHOTO NPAGHUPHOro
KneiiMa NS KnefiMeHHWs HM3Nenui M COHTKOB M3 3o50Ta, cepebpa
H nnatuHe (cT. 172), nonkHa coBepuwiathesi C Uenbo ero cOHTa
M CcOmocTaBleHa ¢ XpPaHeHHEM TaKoro Kielma, KIeHMeHHEM HM
STHX HM3OENIHA W CIHTKOB H HaNOXE@HWeM Ha H3[enus H3 ApPYrHX
METAN/OB KIeHM H MapoK, HMeIUXEXONCTBO C NPoGHPHEIM KITEHMOM.

Mepa couHanbHOH 3dWIMTEl 33 NAHHHH BHA TPUTOTOBJIEHHSA
K MOlIEHHWHECTBYy—JIHIUEHHEe CBODONE HA CPOK [0 2 NeT WNH [pH-
HyIuTenbHHe pa6oThH Halcpok 10 1 roma ¢ KoHdHcKauHeR B 060HX
cny4aax nogAenbHEX H3fenud U Knenma.

Kak ocofuifi BHI NPHFOTOBNEHHS K MOWEHHHYECTBY, MOXHO
KsanubHLKPOBATE AESHHE, NMOMELIEHHOe CPefH MpecTynieHud, ume-
HyeMEIX HapylLIEHHeM NpaBuil 06 OTAEeNleHHWH LEepKBM OT rocyfiap-
CTBa,—COBeplieHue OOMaHHHX [AeHCTEBHI € menblo BO3OYKIECHAN
CyeBepusi B Maccax HacefneHus, A WSBIEYEHHS TaKuM MNyTeM
kakux nubo Brrof (ct. 123), Bnexyumee sa cofoit NMpuUHyAUTENbHHE
pafoTh Ha CpoK Ao 1 roga ¢ KOHQHUCKALWEH HACTM HMYLIECTBA HNM
wrpap no 500 py6. TMockonsky H3BNEKAEMHIE MNYyTEM YKasaHHHX
NeiCTBHI BHrogH MOryT OHITE MMYUIECTBEHHHIMH, MNOCTONLKY AAHHOE
fesHue BCEUeNd MOAXONUT IO MOHATHE MPHrOTOBAEHHA K MOIUEeH-

1) Vron. Kox. 1922 r. npeaycMaTpHBan OTAensHO AB3a BHAA danscudu-
xauuu: a) danecudMKAUHI0 NPeaMeToB, NpefHasHAYeHHHX And COHTA MAH
ofuecTaeHHoro ynotpebnenda (cr. 190) u 6) danncuduxauu npeaMeTos
noTpeGneHHsi, KOTOpas MMeNna HNOH MOrNa HMeTh NOCNe[CTBHeM NpHHYHHEHme
spepa agopossio (ct. 191), Yron. Ko, YCCP 1927 r. coxpauser oGa @TH BHAd
danscudukaunn (cr. 183).
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HHYECTBY; TaKoB, HAmp., CNyyail HMHCUEHHPOBKH HKAKOro HUbyAL uyaa
C HOPEICTHOH Uuenksio.

§ 60. Buau MowmenuuyecTsa. C Touku apenus Yron.
Konekca moxHo pasnuyate momennusectso 1) mpoctoe (ct. 169
4. 1), 2) Taxxoe (cr. 169 4. 2) u 3) ocobue BHAH ero (ct.
171 u 172).

1) MoweHHK4YecTBO, 3aKn4aoWeecs B 06MaHHOM Mony4eHn
HMYyWEeCTBAa YaCTHOrO JIMUA, COCTAB/ISET MPOCTOE MOLIEHHHYECTBA
(cr. 169 u, 1),

Mepa counanbHOH 3aWKTH 32 NPOCTOE MOLIEHHHYECTBO—JHIIe-
HHe cBobomH Ha CpoK Ao 2 ner.

2) TskxuM BHAOM MOLIEHHHYECTBA SBASETCH MOlLIEHHHYECTBO,
KBaNHULMPOBAHHOE MO OGLEKTY MOCAraTEeNLCTBA, UMEHHO COBEp-
lUeHHOe B OTHOWUIEHWH HMYLIECTBa, NMPHHAANEKALIEro FOCyNapCTBeH-
HOMYy wunu o6uleCTBeHHOMy yupexnenuo (or. 169 u. 2). Vron.
Konexc Huyero He roBOpHT NpH 3TOM 06 UMYMIECTBe, NpHHALNexa-
WeM rocynapcTBEHHOMY HIH 06lieCTBeHHOMY, NMPENnpUsATHIO, HO TaK
KaK B HeM OGHYHO NPENNPHSITHS CTABATCS HapsHy C y4pexaeHusMH,
TO sICHO, 4TO MONYyYEHHE MOCPeACTBOM|06MaHa WUMyuIecTBa, MpPHHAN-
NEeXalero rocynapcTBEHHOMY npennpgxa‘msm OONXHO NPecnefoBaTLCs
no cr. 169 4, 2. Krto coaepm 3TO MPECTYIUIEHHe, CIyXaumui
B NaHHOM YYpeMAeHHH mm nkgnpum;—l HNM MOCTOPOHHEE JHLIO,
Ansi CocTasa TSKKOTO MomeHHHl:echa 6e3pasnuyHo.

Hns TAXKOTO MOIIEHHWYECTBA TaK e, KaK W [N BCSIKOFO
Boo6lie BHOa MOlWEHHW4YecTBa, CyUIECTBEHHHIM MOMEHTOM SIBISeTCS
nojnyieHHe BHHOBHHIM, MMyWECTBa HJIM MpaBa 10 HMYIECTBY MM
HMYIECTBEHHOH BHIOAEI, HY€M NPU4HHSETCS COOTBETCTBEHHHI Yiiep6
rocynapcTBeHHOMY UMyllecTBy. [loaToMy Tam, rae HeT npuobpeTeHus
MMYLIECTBA, He MOXEeT OHTh peYyd O MOLEHHHYECTBE, XOTA 6l
MyTEM H3BECTHHX O6MAHHHX [AEHCTBHH BHHOBHHIHA W MNPHYHHHI
yuep6 rocynapctBy. [To3TOMy OT MOWEHHUYECTBA HYXHO OTIHYATL
37I0CTHOE YHIJIOHEHHE OT YNNaThl HANoroB, XOTA 6Bl MYyTEM K3BECTHHIX
o6MaHHEX NMPHEMOB—T. H. fedpayaauuio. TonsKo B CHIY npsiMoro
yHas3aHusl 3aKOHa MONOBHEIEe CNy4ad MOryT GHTL NPUPaBHEHEl MOLIEH=
HHYECTBY, HO caMH nao ceGe OHM MOLUEHHHYECTBA He 06pasyiorT.
Tawyio TouKy 3peHus nposoguna Huctpyrkuus BLIMK w CHK ot
11 niona 1923 r. o nopsinke nNpHBNEYEHHS K OTBETCTBEHHOCTH 3a
HapylleHHe J[eKpeTa 06 eNMHOM CeNbCKO-XO035HCTBEHHOM Harnore,
yCTaHaBNnHBapllasi OTBETCTBEHHOCTh NMATENbLUIMKA Hanora M ero
YHPHBaTENs 3a MOWeHHHYeCTBO Mo cT. 188 (Hmme cT. 169 4y, 2)
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Yron. Kog. B cnydae, ecnd nnatensuiHK Hasmora CKPEIT OT ONMCH
CBOE HMMYHIECTBO y OPYFrMX JIHL HIH He COOBMWHSI O JeHEeXHZIX
CyMMax, NPHYHTANIIMXCA eMy OT TpeThux nuu (§ 25). Brto nocra-
HOBNleHHe, KaK [peAcTaBnsiiomee coBod HCHIKYeHHe H3 obulero
NpaBHNa O B33aWMOOTHOIUEHHH MOIUEHHHYECTBA M YKIIOHEHHS OT
YIUIATH HAaNoros, He MOXET GOBITh TONKYEMO pACMNPOCTPAHMUTENLHO
¥ He MOXeT GHITh NPUMEHSeMO K CNy4yaaM 3M0CTHOrO YKJIOHEHHWS OT
nnaTtexa APYrHX HAaJIOroB.

Barnang Yron. Kopexca Ha To, YTO B Cny4Yasix 3M0CTHOTO YKIIO-
HEHHs1 OT [MNaTexa Ha/loroB HeT COCTaBa MOIUEHHHYecTBa, C OCO-
6eHHOW OTYETIIHBOCTBLIO BHITEKAaeT M3 TOro, 4TO TaKoe JiedHHe, Kax
COKPHTHE HACNe[JCTBEHHOr0 HMYyIIECTBA HNH HMYIIECTBa, MNepexo-
QALIero Mo axkTaM [JAPeHH#d, B LENOM HIH H4acTH, a paBHO HCKYyCCT-
BeHHOe yMeHhlleHHe CTOMMOCTH HMYLIECTBa B LEnAx o6xona 3aKOHOB
0 HACNeNOBaHHW W NAPEHHH, 3 TAKXEe 3AKOHA O Hanore C HACNENCTB
¥ UMyUIECTB, Nepexoisuiux no axkTtaM napeHus (ct. 63), B cocrase
KOTOPOTO B OTHENbHHX CNy4YasdxX MOMET HECOMHEHHO 3aKI04aThCA
o6MaH, OTHeCeHo K rpynme npecTyllleHHA NPOTHB NOpAAKA ynpas-
TIEHHS. i \

Mepa couuancHoi 3alUTH 38 TAKHKOE MOLEHHHYeCTBO—IHIle-
Hue cBofonn Ha cpox a0 SfmeT ¢ KoHbHCKALHEH BCEro HiIH H4acTH
MMYIlleCTBa. )

3) Ocofue BuAsL Momenuiiqecma XapaKTepuayloTca B Yrom.
Konexce 0co6eHHOCTbIO KaK MpenMera MocAraTenscTsa, Tax ¥ crocoéa
coBepLIeHAd npeci‘?‘nneunij. DTo—chepa TOProBHX O06MAaHOB; MO-
HIEHHHYECTBO B DTOMuGAYYae MOHMMAETCs, KaK COLIT ONpefeneHHHIX
NpeAMeTOoB; OHO MPEACTAB/SET HEKOTOpPHE OCOGEHHOCTH Mo CpaBHe-
HUIO C APYTMMH ChNy4asMH MOLIEeHHHYecTBa H (opManbHO TaKOBHIM
B Yron. Konexce He umenyercs. Cioma oTHocatcs a) COHT danbch-
dUUHPOBAHHHX mNpegMeToB H 6) COHT H3Nenud C MNOMIENLHHMH
npoOMpHHMH KneiMamu 1),

a) C6uT danscuduunpoBaHHEX npeametoB (cT. 171) umeer
cBouM o6mexToM danbcudunMpoBaHHEE OpeAMeTH, NpefHasHa4yeH-
HHe s c6uTa Mnu ofmecTBeHHoro ymorpebneHus.

C BHyTpeHHe#l CTOpPOHH MpecTynHas AesATeNnbHOCTh, BHpa-
waomasca B cbuTe danbCHGULMPOBAHHHX NPeaMeToB, MOXET GHTh

1) Vron. Kopexkc YCCP 1927 r, B kayecTBe ocoGOTo BWAA MOWIEHHHYE-
CTBa NpeaycMaTpMBaeT eue COLT 3aBEiOMO HErONHOr0 CEMEHHOro MaTepuana
NIMUOM, 3aHHMAOWHMEA Toproened (CT. 186); ato npecTynHoe AeAHWE YMOMH-
sanoce H B Yron. Kox. PCHCP 1922 r. (ct. 192).
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TONBKO YMEILUINEHHOH, TaK Kak, xoTd cT. 171 He Tpe6GyeT 3aBefo-
MOCTH, HO camas ¢anscHpUKauus [OMKHA BCErNA MPOUCXOMHTH
C KODHCTHOH Uenbo. YMuCeN GyneT Hanuuo, ecnu BHHOBHEIN 3Ham,
UTO JlaHHHE npenMeTH O6MaHHO M3MEHEHH B CBOEM BHEIIHEM BHIe
WIH B CBOHCTBAX, W Xeman COHTb HMX MON BHIOM HACTOSUIKX,
Ecnu e cOupaouuii .panbcudnunposanuLi npeamMer He 3Han
0 ero (anbCcHHKAUHH, XOTA 6H OH MOr H AOMKEH G6LiT 9TO 3HaTh,
TO OH NEHCTBYeT HEOCTOPOXHO M OTBETCTBEHHOCTH HE MOIMEeN(HT.

[TpecTtynHoe pefcTBHE MOMKHO BHPAXATHCA B cbruTe, T.-e.
B Tpofaxe Mnu obMeHe anbLCHOHULUMPOBAHHHX MPEAMETOB, NpPAYEM
STOT COHT MOXET npOH3BONMTLCS M TEMH NUUAMH, KOTOPHIE CaMH
He 3aHMManuch HX danecudHKaLHed,

lpecrynnenue CTAHOBUTCA OHOHYEHHHM 'C MOMeHTa cOMTa
AAHHOTO MpENMeTa, T.-e. NPHOGPETEHHS ero TPeThbHMH ITHUAMH.
lonuTka npogaTs unu obmeHATE ero o06pasyeT MOKyIIEHHE Ha
cbur. [IpUroToBneHHe K cOuTy, T.~e. dansCHPUKAUUST C KOPHICTHOMN
UENBLI0 MPeNMETOR COHITA, PACCMATPUBAETCHjuKAK CAMOCTOATENLHOE
NpecTynneHHe, fpecnenyeMoe ORHHAKOBO C CaMBIM COLITOM.

Mepa couuansHoi 3awuted 33ahc6HT thanscrHbHLAPOBAHHEIX
MPEeAMEeTOB—INHIIeHHe CcBoGoaH (| WM WIpHHYAMTENbHEE paboTH Ha
cpok o 1 roma ¢ Kou@ucxggy%eﬁ HacTH HMYILECTBA H 3ampeleHHeM
fipaBa TOProB/M MITH mrp;d‘ﬂ; 10 4000 py6. Henwast He o6paTHTL BHH-
MaHHA Ha TO, YTO BTA MEPA COLHAMLHON 3AMUTE IHAYHTENLHO HHKE
TOH, KOTOpas ycTaHOBNEHA 3aJIPoCTOE MolleHHHYecTBo. Yron. Kon.
CosnaeT H3 JaHHOrQ AesHHsA Gonee Jierkoe NPECTynNeHHE, 4eM Mo-
IIEHHUYECTBO, HE CMOIPA Ha TO, YTO 3[0ECh HANHLO NpHYHHEHHE
HIIH BO3MOM(HOCTB MPHYMHEHHS Bpefa 3[IOpOBLI0, T.-€. 06CTOATENB-
CTBO, KOTOpOEe ROMKHO OHNO Gul yCHNMHBAThL OTBETCTBEHHOCT.

6) COuT M3nennii W3 3onora, cepebpa W NNaTHHH (T. H. 6na-
FOPOAHEIX METANNOB) C MOMNENBHHMH HIH CXONHHMH C HACTOSAUIUMH
NpoGHPHHMHK kneiimamu (CT. 172) moxeT GHTH COBepUIEH H JIHLOM,
HOTOpPOE CaMO HE WU3roTOBMAANO MNOANENEBHEX KITeHM.

Mepa couuannHON 3amUTH 33 3TO NPECTYNNEHUE — NUUIeHHE
CBOGOAH Ha CPOK MO 2 JIET WM NPHHYAHTeNLHHE paboTH Ha CPOK
Ro 1 roma c KoHduckauHeA B 060MX CRydYasx MOMAENbHEX HSNENHH.

EcTk enfe onuH ocobuii BHA MOILIEHHHYEecTBa, KOTOpHH pac-
cmaTpuBaeTcs (B Vron. Komekce, Kak BHI MapoAepcTBa, HMEHHO
HPOTHBO3aKOHHOE oTo6paHue npu GoeBoii 06CTaHOBKE y rpaXNaHCKOro
HacemneHHs lIpHHAANexallero nocnefHeMy UMYLIECTBa MOf MpeaioroMm
HeoOXOOHMOCTH ero oTob6paHHs [/18 BOEHHHX uened (ct. 19317).

[
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3neck 06MaH BHIPaXaeTCAd B TOM, 4TO BUHOBHHI 3adBNsAeT moTep-
nesuieMy o CBOeM npase oTo6paTh NAHHOE WMYIECTBO pajd BO-
SHHHIX Lie/led, MeXNy TeM HMYLECTBO 3TO OTGMPAEeTCHd B NHYHHIX
HHTEpecax CaMoro BHMHOBHOrO.

Mepa cousansHOH 3aU(HTH 3a 3TOT BHI MOMEHHH4YECTBA—pac-
cTpen U KoHGHUCKALHA BCEro MMYIIecTBa, C AONYLEHHWeM NpH CMSr-
Yamux o6CTOATENLCTBAX MOHHXEHHS €ro [0 JTUIIeHHd caaﬁonu Ha
CPOK He HHX¥e 3 NeT CO CTPorod H3onmsuuei.

: Pazzen II.

BBEIMOT'ATEJTIBCTRBO.

§ 61. [ToHssTHEe BHMOraTenbcTBa. [IpuobpeTeHue umMy=~
ecTsa, MOHUMAaeMoro He B CMEICNE MaTepHanbHOH Belld, a B CMH-
cne HWMymecTBa Boofuie, T.-e. HMyllecTBa, oBHHMawouero cobod u
npasa Ha HMVIECTBO M MaTEpHAaNbHHE BewM, a TaKXe HMymecT-
BEHHHE BHFOAH, MOXET GHTL COBEpIIaeMO HEe TONBKO MOCPEeACTBOM
BBeeHHs B 3abnymjsHHe noTepneBuiero, obMaHa, HO W MOCPEACTBOM
NpHHYKAEHUS €ro CAeNaTh TO HIH-MHOE)pACMOpsiKeHHe 110 uMymle-
ctBy. [IpHo6peTeHHe HMylfecTBa nyTeM NOR0GHOro TNPHHYXAEHHS
obpasyet ocoboe npecTynAeHHe,, XapaKTepuayeMoe ¢ OfHON CTOPOHH
cnocoboM ero CoBeplUIEHHH, a C POPYyrod CTOPOHH ero o6beKToM,
H HaselBaeMoe BHIMOraTenbCTBOM.

Buwmorarensereo (cT. 174 Vron. Kon.), sTto — npuobpetenue
MMYIIECTBA MOCPENCTBOM MPHHYXAEHHS MOTEpPNeBlIero K Y4YHHEHHIO
HEBLIFOQHOIO A/ HEro PacropsiKeHHs HMYUIECTBOM.

Tax waw nns BEIMoraTenscTBa TpebyeTcs HanHYHOCTE H3BECT-
HOFO pacrnopsKeHHsS M0 HMYLIecTBy, COENaTb KOTOpPOe MOoTepHeBUIHE
BHHYXOAeTCs BCIAENACTBHE OKASHBAEMOr0 Ha Hero BO3NeHCTBHS CO
CTOPOHH BHHOBHOr0, TO OHO MpPeACTaBlsETCA Pa3HOBHAHOCTRIO MOCHA-
rarenbcTBa Ha ero csofoay, Ha cBobojy 4Henoseka pacronararth
CBOMMH [eHCTBHSIMH, MPEACTaBNAs CO00I OCOOHH BUI IPUHYMASHH .
OpHako TO OBCTOATENLCTBO, 4YTO MNPHHYNAEHHE B [NaHHOM Cnydae
HanpaBAAETCA Ha COBEpUIeHHe H3BEeCTHHX HelCTBHH, 3aTpardeaio-
IKX HMYyIIECTBEHHyl0 chepy H BrIeKyuwHx 3a coboi H3MeHEeHHs 3TOH
chepsl,—yMeHblIeHHe €e, COMPOBOXAAEMOE YBENHYEHHEM HMyLle-
CTBEHHOH ChepH BHHOBHOrO, 3aCTaBNAET 3aKOHOOATENLCTBO OTHCCHTL
Br0 fesAHHE K MPECTYNNeHUsIM He MPOTHB NHYHHX 6nar, a MpPOTHB
UMyLeCTBA.
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Hak ocofoe caMocrosTensHoe WMyllecTBeHHOE fIPECTYMNIeHHe, BRIMOra-
TEALCTEO €CTh [POAYKT CPABHHTENLHO HOBOTO BpeMeHH. CTapoe npaso He aHANO
€r0o BOBCE WM MPEAyCMATPHBAIO JIHIIL HEKOTOPHIE ero BUALL, OTHOCH HX K npe=-
CTyMeHusM pasHoro pona. Ha aroit Touke apeHus cromt mo cux nop dpau-
UY3cKHOE npaso, He 3HAKMee 0G0GLIEHHOr0 NMOHATHSA BHMOTATENLCTEA M npeny-
CMaTpHBAIOUEe OTAENLHEE ETO BUAK, MMEHHO NPHHYMIEHWE K BLITAYE MOAMHCH
Ha MMYUECTBEHHOM 06513aTENBCTBE, Yrpo3y NPHYHHEHUA WSBECTHOrO ana, co-
NPOBOXAAIYICCA TPEGOBAHUEM BHINAYH [EHEKHOA CYMMH MAH BRNONHEHHS
MHOTO YCNOBHSA, M WAHTAam. MOHMMAEMHN, KaK BEIMOFATENBLCTBO HMyLecTsa
MK NORMHCH Ha 06A3aTeNnLCTBE NYTEM yrposk pasrnaulenus no3opaAlKHx obcTo-
ATensctTB. OCOBEHHOCTLIO NOCTAHOBIEHHIE dpauu. npasa ssnserca TO, H4TO
OHO MOHWMAET MPEAMET MOCAraTENLCTEA MNPH BHMOraTeNLCTHE, Kax npaso
Ha HMMYMECTBO, & HE Bellb; TaKkM 0OpPasoM 3[ECk BEIMOFATENLCTEO ECTh AesHue,
OTIHHAKWERCA OT HACHNILCTBEHHONO NOXHUIEHUA WMYLIECTBA M0 cBoeMy obmexTy.

Ynom. o HaK, TOYHO TAKME He 3HANO OOIIErD MOHATHN BLIMOraTe/lLCTRa
H NpefycMaTPHBANO C OAHOH CTOPOHH CPEAM Yrpo3, KAk ocobmii ux BHMl, BRIMQO-
raTeneHylo yrposy, T. €. yrposy, CONpOBOMAABIIYOCA TpeGoBaHHeM nepenayu
M3BECTHOA sewn (cT. 1545—1547), c npyroit cTopoum cpeau HMYLIECTBE HHEIX
NPECTYMIEHUA—TIPUHYMACHHE K fade 00A3aTeNbcTBA MyTeM yrposu (ct. 1686—
1687).

Ha uno# Touxe 3apenus croat Gonee HoBue 3aKOHOAATENECTBA, KOTOPLE
YCBaHBAIOT H3TNIAN HA BEIMOTATENBCTEO, KAK HA ocoG@e NpecTynneHue, o6BEaH-
HAOIEEe PasHHe PHAW NPHOGPETEHMS HMYLIECTBA NyTeéM npuuyxaeHns, Ho npu
2TOM OHH HEONHHAKOBO MOHHMAKT COMEPMAHME .4 \O6BEM BLIMOrATENLCTEA,
OnHu 3 HWX pewapliee 3HaYeHHe npupaw’ cnom&y AEiCTBHA BMHOBHOrO,
apyrue—o6nherTy npecrynnenus. Ilepsas todka 3peHHS NPOBOAMTCA B repMaH-
CiomM 3AKOHONATE/LCTEE, KOTOPOE OOBEAHHAGT OTAE/ILHHE BHAL BEMOFATENLCTEA
B ONWH COCTAB NMPECTYMIEHHA, BKIOYAd 'CIOAANM maHTaX, XapaxkTepHayA BhIMO-
raTeLETBO TOJIBKO OCOGHM CrocoSoM AGHCTBUA—MOCPEACTBYIOWER HesdTeNb-
HOCTLIO0 CAMOr0 MOTEPMEeBLIErD; NO3TOMY 10raTeNLCTEBO B FEDM. NpPaBe MMeer
CEOMM NpPEAMETOM HE TONLKO LEecTEO0, HO M MMYIIECTBO, KaK
MATEPHANBHYO Bellb, Takum 3 SV 3pEHUA repM. Npasa, B TO spems,
HaK npn pas6oe MpPECTYNNEHME BHIpaXdeTCA B OTHATHH BElH Yy moTepneBwiero,
npu BHMOTATENLCTBE HMEETCH MPHHYMABHHE ero MepedaTh Bellb HIM CHENaTh
HEBHIFOJHOE DAcHOpAMEHHEe To whyectsy. Huas KOHCTPYKUHA NPHHATA Gmna
B yron. ynox. 1903 ., HOTOPOE.TaKME OOBRAHHANO OTAENLHEE BUALW BLIMOra-
TENECTBA B OAHOM npecTynnesus (cr. £90) 3a MCKMOYEHUEM WaHTama, BHe-
nenHoro orciopa (cr. 618); HolOHO NPMAABAO CYWECTEEHHOE 3HAYEHHE npen-
METY MOCATATENbLCTHA, KAKHMIOHD CYMTAN0 HWMYyLlecTao Boobule, A He MMYLIECTBO,
KaK MATEPHANLHYI0 REllb, CMOCOOOM e [AedCTEMA NpH BLIMOTATENBCTBE OHO
NpH3HABANO TOT ME CNOCOG, YTO H NpH paaboe, pasyMen MON HUM HE TONBKO
yrpoay, Ho u dH3uYecKoe HACHNIHe.

Eme paneme nowen no nyTH NONHOrO oGLENHHEHHS OTASNLHBIX BHIOE
suMorarensctsa Yron. Kopexe, xoropmii s pem. 1922 r. Hapagy ¢ BeIMOra-
TEILCTBOM HA3blBAJl, KAK ero BuA, W wanTaxm (cT. 195), B pen. me 1926 r,
SHAET eAMHOE MOHATHE BEIMOratensctsa (ct. 174); npu aTom o, nopo6HO repm.
Npasy, NEpBEHCTBYOUIEE SHAYCHHE NPHAAET CNOCOGY NEeHCTBAR, KAKUM OH Cuu-
T4€T HE BCAKOE HACHMIIME, 4 TONBKO Yrpo3y NpHHYMHEHMS M3BECTHOro ana.

§ 62. O6wuil cocTas BHIMOraTenbcTBA. IMpeameTtom
BLIMOraTeNnbCTBA C TOYKHM 3peHHs Yron. Konexca sensiercs HMyILe-
CTBO BOOGMIE; OH NPAMO YKa3WBAET Ha MNpaBo Ha HMYLIECTBO H Ha
HMYLIECTBEHHYI0 BHIFONY, Kak Ha HEMOCPENCTBEHHHH NpeaMeT npe-
CTYMHOH NesTeNbHOCTA BUHOBHOIO; HO M MAaTepHaNibHAs Belllb MOXEeT
6HTL NMpPeMeToM BHIMOraTenbCTBA Mo Yron. Konekcy, pas on yka-
SHBAET, KaK Ha ONMH W3 BHAOBR BHMOraTeNbCTBA, Ha TpeboBaHue
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COoBeplIeHHs KaKUX-HHOYyAb AeHCTBHH ,HMYLIECTBEHHOro CBOMCTBA“;
cioga crefyeT NoABOAMTBL M TpeboBaHHMe mMepenauyu kaxod Hubynb
CYMMEl JEHEr WJIH U3BecTHo# BewH. 1)

OcofeHHOCTBIO MpeAMeTa BEIMOTAaTeNnbCTBA SBASETCH TO, YTO
BTO TpecTynieHHe BOSMOXHO M B OTHOLIEHHH TaKHX MpaB Ha UMYy~
IIECTBO H MATepHanbHHX BelleH, KOTOpHE elle He NpHHaAnexar
NoTeprneBwIeMy W He MOryT GHITE mnpefocTasneHH HM Bﬁuonuomy
HeMeANeHHO, HO MOFYT OKas3aThbCA B €ro pacrnopshxeHHH B Gnuxaii-
wem Gynyiiem.

Kak » npu momeHHuyectBe, Yron. Kopgexc npu sHMoratenb-
cTBe He Tpebyer, 4ToOH MpenMeToM MOCHraTensCTBa OHINO yyWoe
MMYILLECTBO; MO3TOMY BHLIMOraTeNibCTBO BO3MOXHO M OTHOCHTENLHO
CO6CTBEHHOrO WMYyleCTBa BHIMOraTens, NOCKCIbKY Ha HEro HMewTcs
T€ WM HHHE NpaBa TPeTbUX ML, HapyllaeMkle NOCPeACTBOM BHIMO-
raTenbCTBa; Hanp. cloja creayer OTHeCTH (rpefoBanue Nepenadu
co6CTBEHHOr0 3aJIOMEHHOro MMyllecTBa MOA \CTPAaXoM MpHYHHEHHHA
B MPOTHEBHOM CNy4ae H3BeCTHOro Bpeda 3ameronpuHumatenio. Ho
€CNH Ha ®TO MMYILECTBO y TpeTherolfuua HeT HHKaKoro npasd, TO
aleck Henb3s [FOBOPMTH O BHMOraTenbCTBe; Tak, TpefoBaHue,
lipedbsENeHHOe K BODY, BO3BPATHTE MOXHAWEHHYIO Belllb oM yrpo3oi
ero y6uThk Henb3d KBanubHMAWPOBATE, KAk BHMOraTenncTso. Bo Bes-
KOM criy4yae MpH BHIMOrarensLCTBE MOMKHO OTCYTCTBOBATE § BHHOB-
HOTO MPaBO Hit TO HMYLIECTBO, B OTHOLIEHHE KOTOPOrO COBEpLIAeTCH
nocAraTenkcTeo. [losToMy, €CAM BHHOBHHIA NMPH MOMOLIH lNPHHYXNE-
HWS, He mpuo6peTasi 4yXOro MMyllecTBa, JMUbL CaMOyMpaBHO BOC-
CTaHOBJSAET CBOE MNPaBO;OH MOXET OTBeYaThb TOJILKO 3a camoynpas-
creo (ct. 90).

C BHyTpeHHe#d CTOPOHH BHIMOraTeNnbCTBO AOMNKHO GHTEL COBEp-
LIeHO YMHIUNEHHO. BHHOBHHEA O/MKEH CO3HaBaTh, Y4TO NPHMEHEHHEM
yrpossl OH MOXET BHI3BATH BHFOAHOE Ans cefsi pacropsieHue UMy-
WECTBOM CO CTOPOHH TNOTEpNeBLIEro, H HNOMKEeH WenaTtk 3TOro pe-
aynbraTa. [IpH ®TOM, Kax U fPH BCHKOM MPOTHBO3AKOHHOM MPHOG-
peTeHUH HMYILECTBa, AO/MKHA GHITE B HANUYHOCTH LENb MPUCBOHTH
npuobperaeMoe WMyllleCTBO WJIH, NOCKOMBKY pe4b HAET O MOJiyHeHHH
MMYLIECTBEHHONH BHITOAH, MONY4HTb 3Ty BHroay. HeocTopoxHOCTE
MCHIIOYdeTCsl 3fleCk MO CAMOMY XapaKTepy NpecTynHoH AesaTeNbHOCTH.

[pectynHoe pefcTBHE B COCTABE BHIMOrareNbCTBA BHPaMaeTCs
B NpHOOpPETEHHH HMYLIecTBA IOCPEACTBOM MPHHYXAEHH:A MOTEpnes-

1) B Yron. Kop. YCCP 1927 r. npsMo npegycMaTpHBaeTcA B 06 lUEM
NOHATHH BHIMOraTeNhCTBA TPEGOBAHHE Nepeaays KaKoro nu6o umyliectsa (cT.188).
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wero. [ina coctasa npecTynneHus UMeeT MOSTOMY 3HA4eHHe onpe-
AENeHHHH cnocob [eATeNnbHOCTH BHHOBHOr0. STHM crnocofom Aeii-
CTBHUS NpPU BhMoraTensctee no Yron. Kogexcy sBnsercs yrpoaa,
KOTOpas MOHUMAETCs, KaK CTPAlaHHe HMIH: a) NPUYHHEHHEM HacH-
N¥sl Hall MUYHOCTLI0O HNM 6) HeTpebreHdeM MMyLIecTsa HMiH B) orna-
uieHHemM no3opsiliux csefeHuii. Takum ob6pasom, He BCsKas yrposa
SIBNIAETCA crnocoboM NeHCTBHSA NPH BLIMOTATENLCTBE, a TONBLKO Yrpo-
3a onpefeneHHHEM 3710M. A

a) Hacunne Hap NUYHOCTBIO, KOTOpoe o6pasyeT conepxaHue
Yrpo3Hl B COCTaBe BEIMOraTenbLCTBA, OXBATHIBAET coboii BCAKoe BO3-
HBeHCTBHE HAa TeNecHyl HENpPHKOCHOBEHHOCTh, B 4YeM 6H OHO HH
BHIpa¥anock ¥ Kak Obl OHO He3HaYMUTensHO Hu GHno 1); oHo, ecTe-
CTBEHHO, 06HHMaeT co60l0 MOCAraTEeNLCTBO HA XW3Hb, MONMOBYI He-
NPHKOCHOBEHHOCTL M Ha cBobony.

6) Hrto racaercs yrposm HCTpeblieHHEeM:MMYLIecTBa, TO 3Mech
pasyMeeTcs yrposa BCAKOro Boo6lie WCTPeGrNeHHS HNH ToBpexne-
HHA HMyllecTBa 2).

B) Yrposa ornacHTh nosopsiuieel o6CTOATENLCTBO XapaKTepH-
3yeT TOT BHI BLHIMOraTenhbCTBA, JKOTOPHH WK3BECTEH M0I HMEHEeM
wadtaxa. Yron. Kon. 1926 r., (B siperuBononoxHocts Yron. Konm.
1922 r., sToro TepMuHa He SHaeT. i

mguTam—npecrynneuzﬁu erONIPOHCXOKNEHAA. Bnepsble oH 6
npenycMorpeH B0 dpaHuysc npase) (3akodom 1863 roma), xaxk camocros-
TeleHOE MpPECTYyN/eHHe, QTNWYHOE OT BEIMOrAaTeNLCTEBA. Bclel saTeM onpene-
NEHHA © HeM MOoABNAXFCA W HS8aKOHOAATENLCTBAX [PYTHX CTPaH; BIpoHeM,
HEXOTOpHIE 33aHOHOAATEALCTBA (Manp. repMm.) He IpeaycMaTpHEAOT ero ocobo,
CO31aBaA Takoe IHPAOKOE MNOHATHE BRIMOTATENbLCTREA, KOTopoe offHMMaET H
IaHTAaMX, YHOH{, O HaK., )HE 3H4n0 BOBCe man'ra.ma, HO cyneGHas NpaKTHKA
NOABONHAA ero HAH nog MOWEeHHHYECTBO HAM nojg BHMOPaTEHbH’j’K) yrpo3ay.
Hanporns, yron. ynow, 1903 r. npeaycmaTpuBano mwaHTax, xKax ocoGoe npe-

CTYyONeHHe, OTNHYHOE OT BLIMOTATENLCTBA, W OTHOCHIO €ro K YUCAy Mpe-
CTYNNeHnHA, HMEHOBaBIIMXCA HenoGPOCOBECTHOCTLIO 10 HMylecTBy (cT. 615),

CyulecTBEHHEIM B COCTaBe IiaHTaXa sBnseTcs ocobHli crocab
HEeACTBHS, KOTOPHIH CBOOHTCA Takxe k yrpose. Ho sTa yrposa mo ceo-
€My COmepXaHHUI0 OTMMYAETCS OT TOW Yrposkl, KOTOpas KHMeeT MecTo

1) Hemuposckuii (Hass. coy, c1p. 351) He cHHTAET BOIMOMCHEIM OTHOCHTE
Ciona yrposy MerKMMu BUAMH HACUNHA, TAK KakK, 0 ero MHEHHIO, T, 194 (unHe
ct. 174) npegnonaraer HacuilMe, CNOCOGHOE BHYUIMTBL CTPaXx.

2) Huoro muenun [losuslmes (ua3e. cou. cTp. 110), wxoTopmi, wcxonw
U3 OYKBaneHoOro TonkosaHua cT. 194 (deme cr. 174), rosopaued o6 yrpose
MCTPEGNEHUEM HMMYLIECTBA, HAXONUT, HTO NOA HEe HeNkr3A NOABOAHTL CiydaH,
KOTAa cYOBEKT yrpoxaeT He MCTpeGneHHeM, a NOBPEXAEeHUEM HMYLIecTHa,
x0T 61 W 06lle-onacHHM CrocoGoM, HO HE AOCTHMCAKILIMM CTeNeHH HeTpeGneHHsa.
Tawe Hewmwnposcuuit (Hass, cod. cTp. 254) HaxonuT, 4TO HCTPeGneHue HMYy-
ulecTBa ecTh HCTpefNeHHe 3HAYWTENLHOA ero YacTH WIM BCEro MMyLIEcTEa,
4 He HaKoH-nuO0 OTAENLHON BelH.
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Npyd OPYrHX CAy4asX BHMOraTenbCTB3; TaMm YrpoXaloHHA CTPEMHTCH
BLI3BATEL ¥ NOTepnesiuiero YysCTBO CTpaxa, 3fecb—y6exneHue B Bhi-
FOAHOCTH KYMUTL Mon4dauue yrpoxabomero. OHa MoXeT NpHHHMAaTh
ocofue Msrkue GopMH — HHOTA MPOCTOH HaMeK, HEeMOHSATHHH ang
OpYyrHX, HMeeT XapaKTep Yrposh IS YenoBeKa 3aHHTEepecoBaHHOro.

Yrpo3a ornacutk nosopsauiee O6CTOATENLCTBO Npeanonaraer
HEH3BECTHOCTEL MOMJIEeXAlero OrnameHuio o6CTOSTEeNLCTBA [APYrHM
NHUUAM HITH, [10 KpadHed Mepe, TOMY NTUUY, KOTOPOMY BHHOBHHIH yrpo-
WaeT ero coobiuTh (Hanp. Myxy o6 M3MeHe XeHH, XOTA Apyrue ob
aToM 3HalT). Yrposa NOMKHA KAacaThLCa OrflalleHHss CBeleHusd, [o-
30pSlIEr0 MOTEpreBiero, T.-6. HOMKHA KacaTbCA] Takoro o6CTosi-
TenbCTBa, KOTOPOe, M0 FOCMOACTBYIOUIHM B NAHHOW Cpele MOHATHAM,
MMEET M030pAIMi XapaKTep,—BCe paBHO, HOET NM 3heCh peyb o
TakoM O6CTOATENLECTBE, KOTOPOE 3aK/I0YAaeTCsl B [MO30PHOM AEAHHH,
COBEPLIEHHOM CaMHMM IIOTepneBUIMM, HIAH O TaKoM, KOTOpoe BHpa-
}aeTCs B HW3BECTHOM MNEesHUH, COBEpLIEHHOM| Hal HHM H MOryLleM
ero nosoputhk. Ho yrposa packpuTh TAHHYWKOTOpPas HHYEro Mosop-
HOro B cefe He 3aKn4aeT, Hamnp.ceO6WUTL O COBEpIIEHHOM IoTep-
NEeBIIMM TMPOCTYNKE, HE HMeoeM MNe30pHOro XapakTepa, He Io-
poiineT mnox onpeaeneHue cr.[ 1740, DTW CcBefeHHs MOryT OHTh
KaKk HCTHHHEIMM, TaK M BHMBIUINEHHHMH, TaK Kak LEHTD TSXeCTH
AAHHOrO NEesHMs NeXuDl B ro3ppsiieM XxapakTepe 3THX CBENCHHH,
a He B COOTBETCTBHH gg(__nﬁljamnni‘bnbuomﬂ. Yron. Kon. 1922 r. roso-
pun ente 06 yrpo3e COOGUIEHHS BJIacTAM O NPOTHBO3AKOHHOM Jie-
suun. Yron. Kon. 1926 ri o6 atom crneudantHo He ynoMuHaeT, a
TaK KaK BHAH YrpoSk, fIPH BHIMOraTenbCTBE [EPEYHCIEHH B HeM
HcyepnuBalouuM o6pas3oM, TO NAHHHH Ccly4ad He MOXET [OoABO-
AMTLCA TOA CT. 174 1),

Yrposa B BHIMOraTeNbCTBE MOXET 3aK/YaTkCs B yrpo3e NpHiH-
HEeHMs 3J1a KaK CaMoMy NoTepleBuIeMy, TaK M APYrHM JIAUAM, TeCHO
C HHM CBSI3aHHWM (Hanp., BHMOraTenbCTBOM GymeT TpebSosahue yn-
JATHTL M3BECTHYK CyMMY, Moi cTpaxom ybuth pefeHka TOro nuua
K KoTopoMy obpamaetrcs 3To TpeGoBaHue).

Yrposa, kKax croco6 HeRCTBHE B COCTaBé BHMOraTenbcrsa,
KOHEYHO, AOMKHA MNPEeNCcTaBNATLCHA, KaKk M B COCTaBe [APYrHX ripe-
CTynneHui, B yacTHocTH rpabexa, AeHCTBHTENbLHO Bo3byxaaoueH
cTpax B notepnesueM. C [pyroi CTOPOHH OHA [OMXHA 3aKNOYaTh

1) Unaue: Tepuer (Komm. ctp. 268), KOTOPHH HAXOAHT, 4TQ yrposa orna-
WeHHeM MO30PALINX O6CTOATENECTE OXBATHBAET M Yrposy COOGIIEHHA BAACTAM
0 NpOTHBO3aKOHHHX NEHCTBHAX,
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B cefe obewadHue MPUYHMHHUTE M3BECTHOE 3N0 noTepnesileMy B
Snuxadiwem Gyaymem. Ecnu ke pedb MAET 0 HEMEXNEHHOM ocyuie-
CTBNIGHHH 3TOrO 3na, TO TaKas yrposa obpa3yeT cocTaB rpaGexa
HNH pasbosi—oHa PaBHOCHNIBHA DHIHYECKOMY HACHNHKIO. Tak, ecnu
BHHOBHEIH yrpo3od HeMeaneHHo yG6HTH noTepneswiero pobuncs
Nepenaun eMmy TOTYac Xe MMYLEeCTBa, TO B JaHHOM chyyae bymer
pasboi, a He BHMOTATEeNLCTBO; €CNH XKe OH TpebyeT OT nmoTepnes-
Wero MonoXHTE B U3BECTHOE MECTO KaKYI-HUGYNL Bews, rpo3s B
cny4ae HeBHMONHEHHs 3TOro TpeGoBaHMs yGMICTBOM, To 3To Bymer
BEIMOTaTe/IbCTBOM.

Yrposa B cocTaBe BHMOFaTeNnsCTBA AOMMHA GHITL CpPencTEoM
npHoGpeTeHHs MMYLIECTBA; NOCPENCTBOM Yrpo3h MOTEPNeBHE npu-
HYXNAeTCs K HW3BECTHOMY DACMOPHKEHUI0 Mo WMymecTry. [Tpu stom
B TO BpeMd, KaK NPH HACHNLCTBEHHOM MNOXHIIEHHH WMYIIECTBA
Hacunue CIyKHT CPEACTBOM MISi 3aXBaTa HMMYUIECTBA BHHOBHHM,
MpH BEIMOraTeNLCTBE OHO CNYXHT CPEACTBOM HPHHYKEEHMS MoTep-
MEBILIEro X TaKoMy AEHCTBHIO Wiu GesfeHCTBMIO, MOCPENCTEOM KOTO-
poro HMYyIECTBO YCTymaeTcs W NePenaercs BMHOBHOMY. Takum
067as0M, Mexny MNpUHYKIEHHEM ) M 'mpHOGpeTeHHeM HMYyIIecTBa
B COCTaBe BHIMOraTeNnbCTBA JO/IXHA CYUEeCTBOBATL NPAYHHHAA CBA3E.

Ecnu TakuM 06pasoM. BHIMOTATenLCTBO XapaKTepHayeTcs
B Yron. Konexce c onHoi eTopoHK TEM; YTO ero NpeaMeToM SBNAETCH
WMyWIECTBO BOOGMIE, a HE TONBKO) MATEPHANbLHAS Bellb, KaK npu
HacuaLCTBEHHOM rpabexe u pasboe, a ¢ mpyroii CTOPOHEI TEM, YTO
BHHOBHEIH NEeHCTBYET ONpENeNeHHHM COCO60M, KaKUM SABNAETCH
yrposa, TO BO3HHKAET, BONPOC, KYAa CNEnyeT OTHOCUTH Te Cny4aw,
Kotopre B Yron. Komekce He npemycMorpexn u KOTOpHE He nof-
XOnAT MPSIMO HH 10N MOHATHE HACHIIECTBEHHOro rpabewa unu pa3bos,
Hd MOA NOHATHE BHMOraTe/IbCTBA, WMEHHO CNyYau NPUHYXKAeHHS
K nepefaye Kaxoro HUGYIL NMpaBa Ha HMYILECTBO HIH K BCTYMIEHH O
B HEBHIOAHYI0 CHENKy MOCPEACTBOM (HM3HYECKOTO HACHIHS, a He
yrposu. Cny4an w»Toro poma ckopee MOTYT OHTBL OTHECEHH K BHI-
MOTaTenbCTBy, YeM K HAaCH/ILCTSeHHOMy rpabexy unu pasboiwo D)y
TIOTOMY 4TO, €CM NOTepneBlnH, ycTynas GU3HYECKOMY HACHIIHIO,
lenaeT xaxoe HHOYNL HEBHIrONHOE Ansi ce6s pacropskeHue mo HMy~-
LIECTBY, TO OH MOCTYMAET TaK, KaK MOCTYNAaeT OH TOTAAa, KOrfa Mom
BIIHAHHEM NCHXUYECKOro MPUHYMXIEHHN NPHHHMAET Ha cebs HeBb-
rogHoe 0693aTeNBCTBO MO MMYWECTBY MK ycTynaetT BHHOBHOMY

) Brti cny4am OTHOCHIHCH no ynox. o wax. (cr. 1686) K npuHyMAEEHH©O
K Aaue obdAsarenscTs, a Mo yroi. ynow. 1903 r, (cr. 590) x BeiMoraTenscTay,
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Kakyi HuWOyIs HMymecTBeHHylo Beiroay. CnoBom, B aToM cnyyae
pelrauiee 3Hav4eHue Haao NpHUAaBaThk He cnocoly NeHCTBHS BHHOB-
HOro, a MPeAMeTy MOCAraTenbCTBd, B CBS3H € 0COGEHHOCTSAMH HOTO-
poro MposiBNAeTCH AeATEeNnbHOCTh moTepneBliero !).

[o csoeMy comepxaHuio npecTynHoe NeACTBHE B COCTaBe
BLIMOFZTENbCTBA 3aHMIOYAeTCs B NMPHOOpPETEHHH BHHOBHEIM H3BecT-
HOFO MMYLIECTBA, KOTOPOE COMNpPOBOXAAETCS ero rnorepei Ha CTOpPOHEe
notepnenwera 2). OHO xapaKTEepHIYeTCs TeM, 4TO MON BIHSHHEM
MPUHYXAEHWS TNOTEpPHEeBIIHH COBeplIaeT Te WAH MHHHE AeHCTBHS,
ABMAOUIHECH DPACHOPSKEHHEM .10 UMYWECTBY. DTH neficTBUS MOryT
OTHOCHTBCH HE TONBKO K 06nacTH NBYCTOPOHHHX CHENOK, HO M OfHO-
CTOPOHHHX PpacrnopsAXeHHH Mo HMYWECTBY, Hanp., NpHHYMAEHHE
YHHYTOXHTE 3aBellaHHE HIM COCTABHTE €r0 B H3BECTHOM [yXe,
B HHTepecax BHHOBHoro. Coo6pa3HC 0COBEHHOCTAM CaMoro npen-‘
MeTa MOCAraTenbCcTBa, BTH JEACTBHA MOTEPNEBLIErc NpPH BHMO-
raTenkCTBE MOFYT BEIPA3HTECA B Mepefade  onpepneieHHOH BeulH,
B YyCTYMHKE MpaBa Ha HMYLIECTBO, B NPHHATHH HA Ccebsl M3BECTHRIX
HEBHTIONHHX 0053aTenkCTB [0 MMyLWECTBY HINH MNpPefoCTaBlIeHHH
BHHOBHOMY KaKHX NHOG0 HMYWeECTBeHHEIX BHIOM.

Bo Bcakom cnyvae nns BEIMoOraTennctBa Tpefyercs HamHu-
HOCTE MPHYHHEHHS HMYIIECTBEHHOro yuiep6a Ha OAHOH CTOpOHE
W NONy4eHH:d HMYIIECTBEHHOH BHITOAH Ha APYroH, NMPHYEM MOIHOro
COOTBETCTBHS MEXAYy TeM H [PYIrHM MOXET M He OHITh, MOCKONLKY
B OTAENILHOM Cliyyae NpeaMeTaM IoCAraTenbCTBa He SIBNSeTCs MaTte-
pHanbHad Beulb; HO MPUYHHEHHS OHOro NHIUL BPENa HIH Nonyde-
HHS OIHOH NHIIEL BHIOAE AN COCTaBa MPEcTYNIEHHs] HEAOCTATOYHO.

Yron. Konexc, onHCHBAas COCTaB BHMOraTeNsCTBAa, YKa3HBaeT
KaK Ha BHAH MPECTYNHEIX AEHCTBUH, 06pasylouldx ero cocras, Ha
Tpe6oBaHue a) mepefayd Kakux NHOO0 HMYIECTBEHHBIX BHIOL HIHK
npasa Ha HMYyumecTBo W 6) coBeplieHdAa kawdx nubo neHcTBHH
HMYLIECTBEHHOr0 CBOHCTBA.

IMon nepBEIf BHIO MOJOHAET He TONLKO Mepefaya NoTepHeBiiHM

1) Huave TponsuHckui (Hass. cod. ctp. 400), KOTOPHI HAXOMMT, 4TO
TaK KaK B BTHX CNy4aaX MMEETCA ONHOBPEMEHHO NOCATAaTENbCTBO HA NHYHOCTE
¥ NPHHYMIAEHHE K NPenocTABNEHHIO WMYIIECTBEHHBX BHIFO[ MOA yrpo3od pans-
HEAWero HACHIHA, TO HAIMUO COBOKYMHOCTEL NPECTYNNEHHH, NPEeayCMOTPEHHHX
€T. 194 u 157 (umine 174 u 146) unu COOTBETCTBYIOUIMMH CTATHAMH ri. V
(nuae ta. V1) Yron. Koa.

2) Tpomsutickuii (nase, coy. cTp. 400) HaxonMT, 4TO OAnNA COCTaBa Npe-
CTynneHHs Ge3apasnuuHo, NpefocTaBnAeT M MOTEPNEBUIHH WMYLIECTBEHHYO
BHFOAY CAMOMY MPECTYNHHKY HNK e MO ero yKasaHHK TPEThEMY NHUY.
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MMYyLECTBEHHHX BHIOL M NPaB Ha HMYWECTBO, HO W NpPHHATHE Ha
ce6sl M3BECTHHX HEBHroAHLIX 0653aTeNbLCTE Mo HMYILIECTBY, BCTYmne-
HHWE B HEBHIO[HYIO CHENKY.

Hto e KacaeTcs COBEplIEHHS Kakux nubo nedcTBME umy-
LEeCTBEHHOr0 CBOMCTBA, TO NOA STHMH NEHCTBHAMH HYXHO PasyMeThb
BCAKHE pacrnopsxeHus no umyuwectny !). Ciona cneayer oTHOCHTE
TaKue CNny4ad, KaK NPHHYXAEHHE COCTABUTBL AOKYMEHT, 3aKNoyaio-
Wi B ce6e NpU3HAHWE TOrO WAM MHOrO nNpaBa Ha WMYLIECTB,
MCTPEOUTH NOKYMEHT, CHAyXalui YNOCTOBEPeHHEM H3BECTHHX 06s-
3aTeNbCTE NO HMylecTBy, u T. n. Coaa Xe clenyeT OTHECTH Te
Cny4au, Koraa BHHOBHHH NMPHHYXAAET NMOTepneBlUEro IepeaaTh emy
M3BECTHYIO Bellb, Hanp., MOJOXHTE B YKAa3aHHOM MecCTe onpaleneH-
HYI0 CYMMY NEHEer MIIH NHCbMEHHHN aKT H T. M.

OKoHYEHHHM BHMOraTenbCTBO, KaK M BCSKce Boobme HMy-
EeCTBEHHO@ TNpecTymnieHue, XapakTepuayemde, kak NpHoOpeTeHHe
HMYeCTBa, CTAHOBUTCS C MOMEHTA IlepeXOlla M3BEeCTHOro npenMera
MIIA MpaBa Ha HMMYILIECTBO OT MOTepresWerony BHHOBHOMY. [IpaBaa,
cT. 174 onucuBaeT npectynieHue, ax TpeGoBaAHHME Nepenauu UMy-
WeCTBEHHHX BHTOA H T. H., Takk 4TO SIBISETCS BOSMONHHM NpH
6yXBanbHOM TONKOBaHHM CYHTATHAYKe OBHO NpEABLABNEHHE BTOro
Tpe6oBaHUsl OKOHYEHHHM HNpi y?g“eﬂngu, 9) onnaxo npu mnopoGHoM
TONKOBAaHHWHM LEHTP TsKeeTH n YITHOH JesTEeNbHOCTH NPU BHMO-
raTenbCTBe MPHINIGCH 6Ei’§ggna7p aTk He B CaMmo#l CYyUIHOCTH 8TOro
NpPecTynneHns, HanpasleHHORQ MNPOTHB MMYLIECTBa, a B crnocobe
NEeHCTBHsI BHHOBHOFO, HAMPAaBIEHHOTO TPOTHB JIHYHOCTH; BMECTE
C TeM npHuUIOCH OH MpMaHATh, 4TO MOMEHT OKOHYaHMsI NBYX TNpe-
CTyNneHuH, ONH3KHX APYr NPYry O MMelomeics B HHX aKTHBHOH
AesATensLHOCTH MoTepneBmero—mMomeHHUYECTBA ¥ BRIMOraTenbCTBa—
“YCTaHaBIHBAETCS HEONWHAKOBO: mMOGYMIEHHe K [epenade KaKoro
HHOYNb NpaBa Ha MMYMECTBO MOCPEACTBOM 06MaHa pacCMaTpUBANoCh
6H Kak MOKyleHue Ha MOWEHHYecTBO, a MobyxMeHue K nepenaye

1) Vron. Keg. 1922 r. rosopun NpocTo O COBEPIIEHHH KAKHX NH60 Ae-
CTBHH, 4TO [3aBano MOBOA K OYeHb MIKWPOKOMY MNOHHMMAHHI BHIMOraTenhCcTBa
(cm. manp. Hemuposckuit H. c. cTp. 350). B usactHocTH Lupr. HKIO or 6 aus.
1926 r. Ne 3 yxaswsan Ha AONYCTMMOCTH NPHBNEYEHHA X OTBETCTBEHHOCTH MO
cT.cT. 10 u 194 (numne 16 m 174) Vron. Kox. sa Haeecenue pabeennxopy yr-
po3, MMelIuX UeNLid 3acCTaBHTE €ro, NOA CTPAaXOM YYHHEHWA HACHIMA Had
HAM unyu ero GNIW3IKKMMHM, HAM UCTpPebieHuA ero MMyllecTsa, OTKASATHCA OT
paGCcensKOpOBCKOH NeATENbHOCTH MM OTReNLHLX NpoABneHuil ee. B HacToamee
BpeM#, NpM W3IMEHEHHH KOHCTPYKUMH BHMOratensctsa B Yron. Kom. 1926 r.
(ct. 174), 3T0T UMPKYNAP NOMKEH CYHTATLCA YTPATHBLIMM CHAY.

*) Takosa Touka apenus Hemuponckoro (H, c. ctp, 350).
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TAKOro e npaBa MOCPENCTBOM Yrpo3hl, KaK OKOHYEHHOE BHMO-
TaTenbCTBO.

Takum obpasoM, ans NpH3HAHUA BHIMOraTeNbCTBA OKOHYEHHHM
CyUEeCTBeHHO, 4YTOGH CO CTOPOHH MOTEpreBlLIero MOCIAefoBano H3-
BECTHOe NieiicTBHe, yMmanswolulee chepy ero HMYyIleCcTBEeHHOro obna-
naHus M yBenuuuBapuiee chepy HMYLIECTBEHHOro 06NnanaHnsa BHHOB-
HOTO: MOTEeprneBlHi No/mKeH NMPUHATL Ha cebs obs3aTenbCTBO Npeno-
CTABHThL MMYLIECTBEHHYIO BHIFONY HNM YCTYNHUTh NPaBo Ha HMYylle-
CTBO BHHOBHOMY HIIH Xe [OMeH COBeplIMTh HHHe NeACTBHHA, T--e.
pacropsiXXeHHsl, M0 MMYILIecTBYy, Hamp., nepeflaTb H3BECTHHH npen-
MeT B Ha3Ha4yeHHHH CPOK BHUHOBHOMY M T. I

Opna yrposa, coeaMHeHHas C TpeboBaHHEM COBEPIINTL TE MW
UHHE NEeWCTBHS HMMYLWECTBEHHOrO XapaxTtepa, obpasyeT nHilb MOKY-
lueHHe Ha BHMOraTenbkCTBO.

Mepa counanbHOH 3allMTH 32 BHIMOraTeNbCTBO—IIHIUEHHE
ceofonul no 3 ner.

OTnensHuX BHOOB BHMoraTenbcTBa ¥Yron. Koa. He aHaer u
NUIIL MPH B3ATOYHUYECTBE MNPEeNyCMATPUBAET,  KaK oiHH K3 Gonee
TSOKKHX BHIOB MOCINENHero, B3sTOYHHYECTBO C NPHMEHEeHHeM cO
CTOPOHH NPHHSBLIEro B3SITKY BEIMoratenscTea (ct. 117 4. 2m. ,BY).
STo pesaHue Breder 3a cobol nuueHHe cBoboaw co CTpPorod M3o-
NnAUMel Ha CpPOK He HHKe 2 nel C [OBHIIEHHeM BMJIOTh A0 pac-
cTpena ¢ KoHdHCKalUKeHd HmyllecTsa.

Pazzea I

POCTOBLIHYECTBO.

§ 63. [MonsTue pocToBUHYyecTBa. [IpuobpereHue
MMYIECTEBZ NOCPeNCTBOM [POTHBO3AKOHHOH 3KCMMNoATaUHH ToTep-
NeBmIero MAM POCTOBLIMYECTBO €eCTh MonydyeHue HMYLIECTBEHHOHA
BHIFCAH MOCPEACTBOM CCYAB KanHuTana B POCT 3a Ype3MepHHe Mpo-
LEeHTH C MHCMONB30BAHHEM TSNENoro SKOHOMHYECKOro MONIOKEHH

norepneewero.

TaK Kak pPOCTOBLIM4ECTBO HANPABNEHO HA NPHOGPETEHHE WMYIIECTBEHHOH
BHIFOAR, TO OHO AOJKHO GHTH OTHOCHMMO K WMYUECTBEHHHIM [(IDECTYNAEH: AM,
33aHHMAA CPeayu HuX 0coG0e MEcTo M B BHAY NpeAMeTa nocAraTelibcTsa, U B BHAY
cnocofa neficTBMA BHHOBHOTO. Takosa oOLIMHAA HOHCTPYHUHS 3TOrO MpecTy-
unenns, Bnpoyewm, B Hawed NOPEBONIOIHOHHOW NHTepaType OHNO BHICKA3AHO
muenne ([MycTopocneB), YTO STO NpPecTyMjeH4#e AOMKHO OGHThL BHAENEHO W3
4¥Cna AMYIMECTEEHHLIX, TAK KaK OHO SBAAETCA OCOOHM MPECTYNNeHHeM MPOTHE
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o6UIeCTBa, HAK MPeCcTynfieHxe, HANPABNEHHOE NPOTHR HENPHKOCHOBEHHOCTH HMY-
ILECTBEHHOW COCTOATENBHOCTH Haceneuws, Ho xak 6 pocToBmiM4ecTBO, B OCO-
OeHHOCTH 3AHATHE UM B BMOE MPOMHCMA, HH MOAPHEIB2JI0 UMYLIECTBEHHOrO Gnaro-
COCTOAHHA HACENEeHHsA, OHO HE MOXET NpeBpaTHTLCH BCIEACTBHE 3TOr0 B npe-
CTyNNeHHe NpPOTHB OOINECTBA; HHAYE MHOTHE WMYIECTBEHHLIE MpPECTynneHHs Mo
3THM ¥E COOGPAMEHHAM MOMHO GHUIO OH ‘OTHECTH K MPECTYIUIEHHAM MPOTHB
obwecTsa (HAnp. NOKYMKY KPANEHOro WMYMECTBa X T. Mm,).

Touka speHust HA HEOGXONUMOCTE MPU3HAHMA POCTOBLIMHECTBA NpecTyn
HBIM NeAHHEM He NPeACTABNAETCA YeM TO He3wGNneMHM B MCTOpMM SakOHOnA-
TENLCTBA M HEONHOKPATHO MeHAnacs. XpHcTHaHCKOe ydeHHwe, obbABnABLIEE
BCAKWWA DOCT € KaNHTana rpexoM, HECOMHEHHO OKa3ano CBOE BIMSAHHE HA TO,
4TO BCAKOE B3WMAaHWe MPOUEHTOB C KANWUTana CTano paccMaTpPUBATECHA, KAK npe-
crynnenue. OaHako coobpaxenus MPaKTHYECKOTO XapaKTepa 3aCTABMIHM OTCTY-
MHTL OT CTPOrOFO NPOBEAEHHS 9Toro Ha4ana. [108TOMY NOCTENEHHO MOABNAKTCS
NOCTAHOB/EH N, O0BABIANIME NPOTHBOIAKOHHLIM B3MMAHHE POCTA NHIL CBHUIE
YCTAHOBNEHHOr0 B 3aKOHe npoueHTa. Takopa 6mina TOYKA 3peHMs, BEChMA A0r0
rOCMOACTEOBABIUAA B mpeXHeM npase. C TeyenneM BpemeHM OHA 3aMeHAETCA
HOBO/—MNPOBO3rAUIAETCA NMPHHUMN CBOGOAL NOFOBOPOR, B COOTBETCTBHM C 4EM
POCTOBUIMYECTBO MCHE3deT W3 YHCAA npecTynaeHui. OnHako mano no many
yCTAHABNHPAETCH HOBBIA MOTMB MpPH3HAHMA [AHHOTO HAEAHWA YroNOBHO-HAKA-
dayeMBIM: BLIIBHIAEeTCA MBICIL O TOM, 4TO DKCMUIOATAUHA HYX¥OH HYMAL HE aon-
#HA OHTbL 1OMYCKaeMa, KAK CPEeACTBO oGorameHus ((TOUKAa 3peHusn, snepsse
Hawenas ceGe BupaweHue B Genbrusickom sakonwe 1867 r.). PocroBmmuyectso
CHOBA OGBABIIAETCA MPECTYIUIEHHEM, HO He NOTOMy, YTO MPHIHACTCH NpecTyn-
HBIM B3WMaHHE 4YDPE3MEePHHX MPOLEHTOB, T.-8)’ NPOLUBHIOBE B pasMepe CBHIIC
YCTAHOBNIEHHOTO B 3AKOHE, A MOTOMY, YTO B HEM YCMAaTPYBAETCA IKCMIOATAUMA
Hy®aaomeroca Jenoseka. [loatomy, mockdMeky HeT HalMMUO 9TOA IKCMI0ATA-
UHH, HET H POCTOBLIHYECTBA, )

PaanuyHbie BarfANSl HA OCHOBAH{ARHAKAAYEMOCTH POCTOBILMUECTBA, BIH-
AIOWHE, ECTECTAEHHO, BMECTe C Tem| M| Ha | aMyic OGpMCOBKY COCTasa 3TOrO
'npecrynneunﬂ B yronosHom aa fe aAT efe BHpaeHHE W B COBpeMeH-
HBlX 3akcHomarenscreax. Oni :

‘CYLIHOCThLX MOHATHA PpPOCTOBUIWYECTHA
HY LI, NPHYEM HEKOTOPHIE M3 HWY MpH-

AA0T 3HAYEHWE BCETAKM M NpesHWeHMI0 YCTAHOBNEHHOFO B 3aKoHe pasmepa
AC3BONEHHLIX NpPOoUeHTOS.

[lepBylo TouKy 3peHHus MAPoBOAMT (paHl, 3aHOHOAATENLCTRO, OTMEHHBUIEE
TONBKO 33KOHHEH pasmep TWPOUEHTOB MO TOProBHIM [eNaM; HA Hel me CTOAIo
Halle NOPEBONIOUHOHHOE mpano Ao 3axoHa 1879 r., MCKNYUBLWIErO POCTOBLIHYE-
CTBO H3 YHC/A MPECTYNHHIX AEAHHI; BTOPOTO BAarfAna NPUAEPMHUBAIOTCH 2aKo-
HOAATENBCTBA FepMAHCKOE H HOPBEMCKOE, HE 3HAIOLIKE 3AKOHHOrQ MAKCHMYyMa

A03BOJNIEHHEX NPOUEHTOR, a TaHWe GensruicKkoe H BEHrEpCKOe, MNPpHAdUIHE
3HAYeHHE 3ITOMY MOMEHTY.

Ha To4re 3peHHA MOCNENHWX SAKOHONATENHLCTE CTOANO M HAWE [OpPEBo-
MOUMOHHOE NpaBo nocie 3akoda 1893 r., cHoBa OGBABMBLIErO POCTOBUIMYECTEO
npectynneHunem (ycr. o Hax. cr, 180 u yron. ynox. 1903 r. cr. 610).

Ana wannewaumero ysicHeHuss nmoanuuu Yron. Koa. mo sonpocy
06 OTBETCTBEHHOCTH 3a poOCTOBLIHYecTBo (CT. 173) HyxHO UMETh
B BHOy, 4TO BOOOUIE C TOYKH 3PEHHS COBETCKOrO TrpaMNaHCKOro
npasa COENKH, COBEPLIeHHHE MO BAHAHHEM KPAaHHEH HYXOH, MOTYT
6HTL MPH3HAHE CYNOM, MO TPeGOBAHMUIO MOTEpnesliel CTOPOHH HITH
Nnofnexamux roCyAapCTBEHHHX OpraHoB M roﬁl.uec‘rﬂmn-imc OpraHu-
3auHi, HegedcTBUTENbHEMH (CT. 33 rpama. Kofl.), HO OHM CaMH NO
cefe He CYMTAIOTCH eule MPecTyNHLIMH. TOYHO TaKWe XOTH Hauu-
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CrneHHe NpOLEHTOB HA MPOUEHTH (T. H. CMOXHHX MPOLEHTOB) BOC-
npeutaeTcs 3a HCKIYEeHHEeM 0651acTH CAENIOK, COBEPLIAEMEIX 3AKOHHO
CYWECTBYIOWHMH KPENUTHEIMY ycTadHoBnenusimy (ct. 213 rp. Kom.),
HO M 3TO fiesiHHe TOYHO TaKKe He FABMAETCH 3alpeleHHEM nom
CTPaxoM YrofioBHOW OTBETCTBEHHOCTH.

Yron. Kon. npecnegyeT DOCTOBUIMYECTBO TONBKO TOrAA, KOrAa
HanMLO HNH 3aHATME POCTOBUHYECTBOM B Buie npomucna (ct. 173
4, 1) unu T. H. Kabanewaa cpenxa (crv. 173 4. 2) 1), B oBoux
Cny4yasx MpennonaraeTcs HCMONL3OBAHHE HYXKAH MOTEepnesBulero, Ho
npx kabaneHo# caenke TpebyeTcd 3HaHde 06 9ToM BHHOBHOro, PaBHHM
ofipadom B o60MX cly4asx npeanonaraeTcs B3UMaHue Ype3aMepHHIX Mpo-
LEeHTOB, HO Ans npodecCHOHANBHOrO POCTOBUIMYECTBA 3TH NPOLIEHTH
AOMMHE GHITL CBepX N03BONIEHHHX 3aKOHOM, a AnfA KabanbHOoH COENKH
SIBHO MPEBBILAIWHMHE OGLYHWE I/151 AAHHOH MECTHOCTH pasmep. HyxkHo
onHAKO UMeTk BBuAY, 4to noctad, LIMK 1 CHK.CCCPot 17 aer. 1927 r,
(cobp. 3ak. Ne 48 cT. 490) npennoxeHro LIHK cowsHux pecny6nuk ycTa-
HOBHTB B Ka4eCTBe NpPH3HaKa MpecneayeMoras y FONIOBHOM [OpsAKe poc-
TOBLIHYECTBA—B3HMAaHHE POLUEHTOB(MO 3aiMy CBbIIIE OonpeneneHHoN
HOPMHI, PHYEM POCTOBUIHYECTRO ABIISLICS uﬂannq:uuuponauﬂum ecnu
NPOW3BOJHTCA B BuAe NpOMHCHA, AMbO ¢ HCIIONBL3OBAHUEM CTECHEH~
HOFO [ONIOMEHHSA 3aeMIUHKAz) YKA8aHHAA e HOpMa IPOLIEHTOB Mo
3afMy JomkHAa 6LITE YCTAHOBAEHA WONA pas/H4YHBEIX paiOHOB COB-
HapKOMaMH COIO3HHX PpECHYONHK MmH, [0 HX MOPYYEHHIO, COBHAap-
KOMaMH AaBTOHOMHHIX PECIHyOGRHK HNH KpaeBumu (obnact.) vcmonxo-
MaMH, H He NOM¥HA 6EITH HEXe MONYTOPHOTO M BHIME YTDOEHHOro
y4eTHoro mpouenta Eoc6atika CCCP.

Byayun npecTynieHueM [MPOTHB HMYyUleCTBa ONpPeaeeHHOoro
NHUa H ABMASCh MPOTMBO3aHOHHHM oforauieHneM Ha 4HyWOoH Cc4ert,
POCTOBIHYECTBO OTIHYAETCHA OT CNEeKYNALHH, HaK 3710CTHOrO MOBH-
IeHHH LEeH HA TOBAPH [MYTEM CKYNKH, COKPHITHS HIH HeBhINycKa
ux Ha peHOK (cT. 107); nocnenHee aBNsSieTCA NPECTYNNEHHEM NPOTHB
OBIECTBEHHLIX HHTEpPEecoB, BCAEACTBHE 4Yero H oTHeceHo B Yrom.
Konekce He B rpynny HMYyLECTBEHHHIX MpPecTynjeHud, a B rpynny
npecTynneH!ui NpPOTHB MOpsiAKa yNpaBheHwus,

Cpenu NpoYHX UMYLIECTBEHHBIX MPECTyN/IeHHH POCTOBLLHYECTO
3anuMaeT ocofoe MecTo Mo Crnoco6y CBOEro COBEPLIEHHHA, KOTODPLIH
ABJIAETCcA CBoeobpa3HHM BHAOM npuHyxaeHus. [Ipaspa, sTo npu-

1) Hexper 3 uona 1922 r. (co6p. y3. Ne 43 cr. 505), nmMeBuinA BpeMeH-
HHElil XapaKTEp, CMNeuHanbHO FOBOPHNA O KaGanbHEX CAENKAX, 3AKMOYEeHHBIX 8
1921 u 1922 r. O nem cm. Mmwunenxo. Mmyw. npect. erp. 190.
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HYM/eHHEe OTNIMYAeTCH OT TOro, HOTOPOE MMEEeT MEecTo NpH rpabexe,
pa3boe W BHMOraTeNbCTBE—HACHIIHSA HIIH Yrpo3tl, e He OTBOAMTCSH
BOBCE HIIH OTBOAMTCHA CIIHIIKOM Mano MecTa cBoBoNHOMY YCMOTpEeHUio
MOTepresiuiero, HaxoAsAleErocs NOA ONpeleNeHHHM Bo3NeACTBHEM
BHHOBHOTO; HO TEM He MeHEe W MpM POCTOBLIMYECTBE HENL3A He
CYHTATBCA C TEM, 4TO CorjlacHe MOTepPneBlIero MAaTHTE BHCOKUE
MPOLEHTH 3a JaHHHE B3aHMH [IeHBrH H BCNEACTBHUE 3TOrO NOTEepneTh
U3BECTHHH yuepb B CBOEM HMMYILIECTBE, MPEACTaBNsercd TOMNLKO Mo
BHeuwIHeMy Buay csBofomHEIM, Ha CaMoM e [ene STO corjacse
06yCNOB/MBAETCH TAKMM BHYTPEHHHWM COCTOAHHMEM MOTEpPNEeBLIEro,
HOTOpOE TOoNpHBaeT ero ceobomHoe yCcMOTpeHue: skcnioaTtauus Oea-
BHIXONHOTO BKOHOMHYECKOrD [ONIOKEHHA HABNAETCA TEM CPeaAcTBOM
AaBneHMs Ha cBobomy ero AEWCTBHH, KOTOPOE MMEET XapaKkTep NpH-
HYMIeHHs. i

§ 64. O6mui cocrtaB pPoCTOBIMHYECTBA H ereo
BuaH. [IpeaMeroM pOCTOBUIMYECTBA FABMNAETCH HYXOE MMYIIEeCTBO;
BUHOBHHN B 3TOM MPECTymleHHH MPHOGPETAET  H3BECTHYIO HMYylie-
CTBEHHYI0 BHIOAY, BHpaMaiouyocs B BUIe MONyYaeMoro MM npasa
Ha YpeaMepHHM POCT C KamuTand, BICOOTBETCTBMH C 4eM MpHHHU-
HaeTca yuepb norepnesimweMy B BUDE,BOJNIOKEHHS Ha Hero obsaaH-
HOCTH TUIATHTHL Ype3MepHHe MIPOUeHTH

MpenmeTomM npoTHBOSAKOHKOTO™ OboralueHis BHHOBHOTO MPH
pPOC IOBILIHYECTBE MOXET ‘ﬁ!ﬂTh WAH [eHEeXHHW KalMHTal, KOTOpHWA
POCTOBIHK faeT B3dWMH, NOfy4asi 3a BTO 4Ype3MepHHE MpOLeH .k,
AAHA K3BECTHHIE NpPEAMETH X037HCTBEHHOro o6opoTa (IIPOH3BOACTEEH-
HHH KanuTan, XHBOMLM MEpPTBHH HMHBEHTapk W T.1N.). Ha pasnuuun
OTAENBLHEIX BMAOB MpeaMeTra POCTOBIUIHYECKOH CNENKH [OKOHTCA
0o6GHIMHO TIPOBONHMOE pa3liH4He MeXAy AeHeXHHM H BellHHM poCcTOoB-
wMvecTeoM. Yron. KoleKc Tamie CYMTAETCS C PA3NMYHEM MpeIMeTa
POCTOBIIHYECTBA, HE MPOBOAA ONHAKO CTPOroro PpAasnH4YHs Mexay
NeHeXHLIM M BeWHHM pOCTOBUIMYECTBOM, Kak 3To 6uHino B Yrom.
Konm. 1922 r. (ct, 193) npenycmaTpyBasa C OAHOH CTOPOHH AAs MpO-
(heCCHOHANbHOr0 POCTOBUIHYECTBAa fa4y B3aHMH [EHEer HNH HMY-
ecrTsa, ¢ apyroHd-—pans kabaneHOH COENKH NpefocTaBlieHHe B nonb-
30BaHMe MN¥ B BHAE CCYyAH OpPYAMH NPOHM3BOACTBA, CKOTA, CEMsH
M OEHEXHLX CPeAcTB, MNPHYEM TIoA OPYAMAMH MPOH3BOACTBA 30eCh
MOXHO pasyMeThk BCAKHN HHBEHTAPh, MOTyWHH 6HTE HCMONE30BAHHEM
B nofoM NMPOM3BOACTBE W [PENOCTaBNAEMHH KMEHHO B KayecTse
Takosoro. He 6yneT pPocTOBLIH4ECTBOM NPeNocTaRNeHHe KoMy-Huby b
B [101b30BaHHE CTyNbeB, XoTA OH 32 4Ype3MepHylo NNaTty, TaK KzK
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OHH He 4BNAAKTCA OPyAHEM [POW3BOACTBA; HO pPOCTOBLIHUYECTBO
6yneT HaNKUO B CNyYae NpPeaocTasieHks B MONL30BAHKE 3a Ype3MepHoe
BO3HarpaxneHHe KaKoi-HUbYAb CEeNbCKO-XO3AACTBEHHOH MalUHHBL MITH
pabouero HHCTpyMeHTa. [IpeaycMaTpuBass HMEHHO TONBKO 3TH CNy4au
pocToBuiHYecTBa, Yron. Komekc He roBopuT ooHaKo O Tex, Koraa
npefocTaBNeHHe [eHer B CCYAY COMPOBOXAAETCHS 0653aTenLCTBOM
YyONaTHTh MPOLIEHT 3a 3Ty CCYAYy KAKWMH-HUOGYNL [PHNAcaMu MK
xnefom unH e paboTod B pasMepe, NpeBHWAOLIEM HOPMANbHEIH:
N0 aHaNOrHU CNy4YaW STOro Pofda MCXKHO MNOABOAHTE mnopf KabanbHHe
CHOETKH.

C BHyTpeHHe# CTOPOHL! DOCTOBL(HYECTBO TpeHyeT HaNU4YHOCTH
yMeicna, BuHOBHHEA nomixeH 1) 3HaTh O TOM, YTO B3HMaeMHIH HM
NPOUEHT 3a CCyNy KalnWTana WNAM B3WMaeMmas WM Nnara 3a nonbL3o-
BaHHE H3BECTHHIMM TNpeJMeTaMH 4YDPEe3MepHH, KaK NpeBHluaLue
3aKOHHHHA unu obH4Y2eM YCTaHOBNEHHHIH (pasMep, H 2) xenatb
MONY4HTh [IPH 2TOM 4YPE3MEpHYI0 HMyulecTBeHHylo Buroay. Csepx
TOro npH KabanbHOH cHAenKe BHHOBHEIH. AOJIKEH 3HATBE O HYXAe
UMW CTECHEeHHOM [ON0XeHHH NoTepieslero; npu npodeccHoHanbHoOM
€ POCTOBLIHYECTBE HEe HMeeT/ 3HAYeHWs, 3HAN W/IH He 3Han BH-
HOBHHIA 06 3TtoM. Camo cofol pasyMeeTes, 4TO MPH POCTOBUIKMYECTEE,
KaK UMYLIeCTBEHHOM 060raluéH1u, CoRepLlaeMoM roCcpPeICTBOM SKCMNoa-
TAUHWH YYXOM HyWIH, (Bcerfa NpennosaraeTcss KOpeICTHas Uenb
BHHOBHOrO H 4YTO HEOUTOPOXHOE POCTOBLIMYECTBO HEMEICIIHMO,

ITpectynHoe JIeHCTBHE B POCTOBIHYECTBE, KaK NpUOGpPEeTEeHHH
YY)KOT0 HMYyIleCTBAa B BHE MONYYeHHS OT MOTEpNeBliero HMylie-
CTBEHHOH BHTFOAH, BHPAXAaeTcH B 3aHMIOYEHHH H3BECTHOH CHeNKH
10 MMYLIECTBY MEX 1y BHHOBHHIM M MOTEPMNEeBLIHM C HCMONbL30BaHHEM
MepBEM TAXKENOoro MaTepHanbHOr0 MONOXEHHs MOCHefHero, noGyx-
DAOUIEr0 ero NMPUHSATE Ha ce6s HeBHroaHoe o6s3aTeNbLCTBO MO HMY-
IeCTBY B BHAE YNNATH 4Ype3MEepHHX T[POLEHTOB HIIM YPE3MepHo
BEICOKOH HaeMHOW MnaTHl.

OcobuM crnocofoM AeHCTBHSA, CYIUIECTBEHHEIM [fis POCTOBIU{H-
4ecTBa, HBNAETCSH MONb30BaHHE HEeGNaronpUATHEIME YCIIOBHSIMH,
B KOTOPHX HAaXONHWTCS [OTEpPHeBUWHH, HCNONL30BAHHE Ero HYXAH
UNH CTECHEeHHOro NONOXeHHs. BTOT cnocob AeiCTBHS XapaKTepH3yeT
camoe [OHSITHE POCTOBUIHYECTBA, KaK SKCNNOATALHH BHHOBHHM
norepneBuiero, Ho ans npodeccHoHanbHOro poCTOBLIHYECTBA He
TpebyeTcs YCTaHOBMEHHWS B KaXKIOM OTHENLHOM CNy4Yae HanH4YHOCTH
CO3HATENLHOA BKCMIOATAUMM; IKCMIOATAUMA 3HECh NpPearnonaraeTcs
B cuny caMoi mnpodeccHd BHHOBHOTO; Ansi KaGanbHo# e CHENKH
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Hao60pOT B KAWIOM OTAENLHOM Cry4ae AOMKHA OHITH KOHCTaTHPO-
BaHa HanW4HOCTL CO3HATEnbHOW 3Kcnnoarauud 1). Hyxna W cre-
CHEHHOE [ONOKEHHE MOTepPHEeBIUEro JOMKHEL OTHOCHTBCH K ero
SKOHOMHYecKoH cdepe u XapPaKTepPH3YIOTCH HACTOATENbLHOH noTpeb-
HOCTBIO B feHerax. Yem ouu ofycmoBneHu, W no CoBCTBEHHOH nH
BHHE WM B cuny ocofo CnoxuBwMXcs OOCTOSTENBLCTB, Nonan
B CTECHEHHOe MOMNOXEeHHe NOTEepPNeBIKHH, AN COCTaBa NPecTYNIeHKs
GespaanuyuHo. CTECHEHHOE MONOKEHHE MOMET HAH HacTYNHTh BHe-
3anHo (Hanp. NpH CTHXHIHOM GENCTBUH WM NpH MpPOHrpHile
B KapTH), MNW KE HCHOOABONL MOACOTOBAATECH (Hanp. npH He-
PaCYeT/IHBOH KW3HM CBepX [ONyYaeMHX Cpencre). BTo cTe-
CHEHHOE MOJIOXKEeHHE He T9KNECTBEHHO C MOoNoXeHueM O6e3aBmxon-
HHM: Ins ero HaJ4Y4HOCTH [0oCTATOHHO, 4TOOH MNOTEpPNEeBLUHH MaTe-
PHaneHO Hyxnancd, HO He TpebyeTcs BoBce, 4TOOH OH HaXOAWNCH
Ha kpaio ru6enu.

MpectynHoe peiictBue POCTOBLIHYECTBA 3aK/IOYaeTcd Mo
Yron. Kopexkcy B -nonytieunu Hmm'ecfmﬁnoﬁ BRITOAH  HIlHA
a) OT npeaocrasnexus B3aiMu JheHer MM HMYLIECTBA [10d
4pe3MepHHEe nNpoueHTH-—npoheccHoHaNLHOE DPOCTOBUIHYECTBO, HIH
6) oT npenoctaBnenusi B MOAL3OBAKASY, WM B CCyay M3BeCT-
HHX npeameToR 3a a nd;g'uarpamnenue — wabansHas
cnenka. Takum obpasom ‘Eﬁ‘,"npu KOTOPHEIX COBEpLIAETCH
POCTOBUIMYECTBO, MPECT. WNH 3aHMOM MIIH HMYILECTBEH-

HEM HaHMOM.

a) [lpenocrasneHne KanuTana B3aliMol 00 YPe3MEpHHE MPO-
UeHTH fApefnonara & "BsuMaHue 3a maHHEIE B POCT AEHLTH MPOLIEHTOS
CBEPX [03BOJIEHHHX 3akoHoM (ct. 173 4. 1); cornmacho, cr. 110
FPaXI. HOH. Y3aKOHEeHHHIMH npoueHTamd saBnsioTcs 6% rogoBrIX
C CyMMH [0/ira; aTo TOT MWHHMAlBHBE pasMep NPOUEHTOR, NpH
HOTOPOM He MOXET GHTEL DeuM O POCTOBUIMYECTBe, 2) XOTH 6H gaBwui
REHBErH B POCT GHN npodeCCHOHANLHHEM POCTOBLIMKOM H [Ja¥e 3Han,
4yTo Gepyiildit HaXONMTCH B KpaHHen Hyxne. Ecnun e npoueHTsl
32 NaHHBIE B3aHMH NEHLIH HNH MMywecTBO npeswwaioT 6%, To
BOMPOC 0 YpPE3MEpPHOCTH WX [OMKeH OHTh paapelaeM B KaXIoM
OTHENBHOM Cliy4ae B CBHA3H c ero ocofeHHocTsiMu. Ha sToii Touke

!) Tponsunckmii (na3s. eow, erp. 399) ucnonsaosanue 3aTPYAHWUTENLHOTO
TIONOXEHHA NOTEpPeslIero TPeGYeT TONLKO AN BEUIHOrO POCTOBLIHYECTBA, T.-e.
KafansHo#A chenku.

%) Cp. Ilextep (,3akoHuuit NpoueHnT n pocToBuiMuecTBo® a Pab, Cyne
1924 r. M 5 erp. 397),

166



3peHHs, He ofpallad OOHAKO BHHMAaHWA Ha 3HaYeHHe 6", cTouT
nnenyMm Bepxcyna PCOCP, pashacHHBWNA B CBOEM MocT. oT 16 mas
1927 r. (npor. Nz 9), uto Bompoc o TOM, SIBJISETCA NH B3UMaeMHI
NPOLEHT POCTOBIIMYECKHM B cMucne 1 4. ct. 173 Yron. Kon, pe-
WaeTcs CymoM He no ¢dopManbHEIM OCHOBAaHHAM, a4 B 3aBHCHMOCTH
OT KOHKPETHHIX OOCTOATENLCTE Aena, KaK TO MECTHHIX yCNOBHI,
NYYHOCTH cOBHHSAEMOro, ycnosuil 3aima u npoy. 1),

Bsumanne npoueHToB npenmonaraeT HaNUYHOCTE 3aiiMa,
KOTOPHH MOXeT OHTL BHEWHEe CKPHIT Mog BUAOM CHENKH WHOrO
pond; TOYHO TAaKMe CaMoe B3WMaHHMe [POLEHTOR MOXeT GHTh 3a-
macruposaHo. [loaTomy cny4au COKPHITHS 4YpesMepHoro pocTa
KaKuM-HuOynL Croco6oM, Hanp. BKOYEHHE MPOUEHTOB B Kamu-
TalbHYI0 CyMMY HIIM B3MMaHHe HX B BUIE NNATH 33 XpaHeHHe Hmd
#e HeYCTOHKH, MO/MKHO OHTL OTHOCHMO K pocToBwMuecTsy. Bymer
N¥ JaHHLIH [DOrOBOp 3aKNKYeH B NHUChMEHHOH dopMe unu B YCTHO#,
camo no cee 6e3pasnuyHO ANs COCTaBa MPECTYNNEHHs, TaK Kak
COT/IacHO MpHM. K cT. 136 rpawmn. MKom™HecobnioneHHe npasuna
O 3aKNOYEHUU JIOrOBOPOB HA H3BECTHYO CYMMy B TNHCbMEHHOM
¢opMe nuulaeTr CTOPOHH NpaBa cfunamecd B TMOATBEPXOEHHEe HOoro-
BOpa Ha CBHAETE/NBbCKHE MOKa3dHus,"HO He NMWaeT UX npasa npu-
BOAHTL NMUCEMEHHEIE NoKasafennersa. ||

Yronoeruii Konexcnucegas €6CTaB pOCTOBUIHYECTBA, FOBOPHT
TONLKO O B3WMAHHU 3a NAHHLE B3ANWME NEHLMH 4YPE3MEPHHX Mpo-
UeHTOB, He YyKAa3WBasA Ha CHy4YaH npHOODETEHHS H NpelbaBlIeHHS
KO B3LICKAHWIO 3aBENOMO DOCTOBLIM4YECKOrO 0653aTeNbCTRA HITH NONy-
YEHHA MO HEMY pPOCT ecKoro nnarexa., Hown sTh cnyyau nomxHu
6HTb MOABOAMMH O POCTOBIIMYECTBO, MOCKONEKY OyayT HanHuo
BCe OCTajbHHE B3MNeMEHTH COCTABa 3TOr0 MPEcTyn/eHus, Tak Hak
STH Clty4au nNPencTasnsioT cob0i0 He uTO HHOe, KaK coyqacTHe
B POCTOBLIHYECTBE,

') Ty xe Touky spenus nposopar [popaunckui (H. c. crp. 398), Fepuer
(Mmym. npecr. crp. 35), Hemuposckuit (H. c. cTp. 357) u 3muen (u.c. crp. 56).
B Takom e ayxe Menpgeneesa (,3aKOHHHI NPUUEHT M POCTOBUIMYECTEO™ B
Pa6. Cyae 1924 r. Ne 1). Hanporun Cenatopcxuii (,,PocToBmuyectso no ¥Yron.
Kon. PCPCP* 8 Ew. Cos. Oct, 1926 r. Ne 24 cTp. 746) HaxonuT, 4TO HHKAKO#H
NPeAenLHOA HOPMEl NPOUEHTOB B HACTHO-rpawAaHcKoM 06OpOTe HEe YCTAHOBIEeHo
¥4 4TO STOT NPHU3HAK, KAK HE MMEOWHH peanLHOro CcONep:HaHus, OThagasT,
Touno raiie 3Icrpun ( Pocrosuluyecrso® s Suuuki. rocyn. u npasa b, V,
ctp. 757) rosoput, 4to 1 4. ct. 173 npeacTaBnAeT coGofi eQMHCTEGHHKIA B Ha-
wem YK ofpasuux craTkd, KOTOpas rnacuT ,o06 YyronoBHON penpeccHH® H B TO
K& BpEMS MOKHA ANA NPAKTHKH ElUle He ,FIaCHT" BOBCE—MCKA HEKAKOR 3aKoH o
003BO/IEHHOM Da3Mepe MpPOLEHTOB He wu3aaH.“.



HAns cocrasa maHHOro BMAA POCTOBIUKHECTBA, NPOGECCHOHANB-
HOFO POCTOBIIKHYECTBA, HEOGXOAUMA HANHYHOCTE elle ONHOro ycno-
BHA—Tpebyercs, 4TO6H BHHOBHHH 3aHMMANCs pOCTOBIHYECTBOM
B BHAE NpOMHCNA, T. €. 6HN NPohecCHOHaNbHHM POCTOBUIUKOM,
Ecnu kro-uubyns nan npyromy neserd B CCyANy, MONb3YACh CTECHEH-
HHM €ro fonoXeHueM, 3a 4YpeaMepHHEe MPOUEHTH, TO OH ele He
CoBeplIaeT MPECTYN/IEHHdA, XOTH MonobHas CHeNnHa H MOXeT OLITh
lipH3HaHa CynoM HeNeMCTBHTeNnbHoH. [N NpH3HaHHs HANHYHOCTH
3aHATHA POCTOBLUIHYECTBOM B BHAE [DOMHCNA BaMHO YCTAHOBHTE,
4TO BHHOBHHIA HEOAHOKPATHO MNPENOCTaBNsAN KANHTAA B3aiMEl nox
ipesMepHsie NMPOUEHTH, H3BNEKaR H3 3TOr0 CPecTBa CyIecTBoBa-
HHSA, XOTA OH Ha Cyfe Luia peyb 00 eNHHHYHOM cny4Yae pOCTOBULIH-
YecTBa. DTo MOMET GHTH YCTAHOBNEHO HANp., HA OCHOBAHHH TOFO
dakTa, 4TO poCTOBIUMHECKAs CCyNa OHNA OKa3aHa nBymM unu Gonee
NHUAM, XOTsi OH 10 ONHOMY pa3y Ha KAMIOrol UKW Ha NPOCTPaHCTRE
CPaBHHTENILHO KOPOTKOrO MpoMexMyTka BpeMeHH !). 3aHsitHe pocrom-
UHYECTBOM B BHAE MDOMHICNA OXBATHBAETCOG0 M DEUUOMB MAH
MOBTOPEHHE TOr0 ME MNPECTYMIEHHH NOC/Ne OCYXKIeHHA 3a Hero,
4 TaKxe CoBeplieHHe BHHOBHHM/Dsd NON0GHLIX NpecTynneHui, aa
KOTOPHE OH BMepBbie CYAUTCH.

6) Ipyro# dopmoii pocToBuIMYecTRa o Vo, Hopexcy asnsercs
kabankHas cnenka, T. e. pOCTOBIM HECTBO, COBEpLIAEMOE [TOCPENCTBOM
SAKMIOYEHHA [0roBOpa HWMYIIECTBEHHOr0 HaWMa nyTeMm npeso-
Cras/ieHHst W3BECTHHX MPeMETOR B NONbL30OBaHUE APYroMy ML
WiM poroBopa 3adMa (CCYmM) M ‘Bepamaoweecs B NONyYeHHH 3a
TO BOSHArpaxNeHHWs B, pasMepe, ABHO NpeBHWAUWEM OOHYHYI NNS
NaHHOH MECTHOCTH HOPMY.

[IpeameTi, KOTOpHE HCMONBL3YIOTCS ANS POCTOBIIMYECTBA BTOFO
pora, TOYHO yKasaHel B 3aKOHE, 3TO—OPYAWS MPOM3BOACTBA, CKOT,
ceMeHa H JeHeMHhEe CpencTsa.

Oco6eHHOCTLI0 9TOFO BHAA POCTOBLYHYECTRA ABMSAETCS, Npexnae
BCEro, TO, 4TO 3Aeck He TpefyeTcs HenpeMeHHO B3WMaHWs mNpo-
LEHTOB B COGCTBEHHOM CMEICIe 9TOrO0 CJOBa, TaK Kak OHH MOLyT
6uThL CKPHTH B Ype3MepHO BHCOKO HaeMHON njare; MPH 3TOM
HPE3MEPHOCTL BO3HArPAXNEHHS, T.-e. BHCOKHH pPasMep CKPHTOro npo-

!) CeHatopckuii (H. c. cTp. 746) ycMaTpusaeT HAanMYHOCTE npoMsecna B
TOM NHUIE cnydae, eCTH MOJy4YaeMbie MPOUEHTH ABMAKTCA OCHOBHMM HCTOYHH-
KOM NOXOAX paiouero feHbI'M B 3adMH M ecnu npegHa3aHadaemas gnA 3Toi
uend cymma GYHeT npeAcTaBNATh C060i0 G0Nee UMM MeHee IHAMMTENBHHHA MO
ofbeMy KanuTan,

A
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UeHTa 3a MONh30BAHWE YKa3aHHHWMH B 3aKOHe MpeaMeTaMd, ycTa-
HaBMKBAETCA HE 3AKOHOM, a4 Ha OCHOBAHHH OOHYAaA-—Ha OCHOBAHHH
FOCMOACTBYOLWKWX B JaHHOH MECTHOCTH HOPM; 3TO BO3HarpaxmeHue
BOMKHO SABHO, T.-€, OYEBMAHO INA KAaXJOro pasyMHOro 4YenoBexa,
npesHaTh 3Ty HopMy. [pyrod oco6eHHOCTBIO HAHHOrO BHAA POCTOB-
[IHYecTBa SBNAETCA TO, YTO QNS ero cocraBa He TpebGyerca Ha-
NIUYHOCTL 3aHATHA POCTOBUIMYECKOHW [AeSTEeNnbHOCTBIO, KaK Mpo-
mucnom 1), HawxoHeu, éro oco6eHHOCTHIO. KAK yXe BIUIE yKaskhi-
Banoce, SIBNSETCH HANHYHOCTL 3HAHHS BHHOBHOLO O HYMHOE MM
CTECHEHHOM TMONOXEeHWH [OoTepneBlero, 4YTO BHTEKaeT M3 CloB
4. 2 cr. 173: ,c WMCNONb3oBaHMEM HYMIH WNM CTECHEHHOro noso-
HEeHHS nony4amolero”. )

OKOHYEHHEIM DPOCTOBUIMYECTEO B OB0MX Cly4asdX HOONMNHO NMpH-
3HABATLCA C MOMEHTa 3aKMOYEHHs CHENKH POCTOBLIMYECKOro coaep-
¥aHHsA, T.-€. C MOMEHTAa 3aKNO4YeHHWS CHENKH O NpPENOCTABNEHHH
B MONL30BaHHE W3BECTHOr0 MMYyLlecTBa.

Mepa couuanbHoOW 3amMHTH 33 POCTOBLUMYECTBO YCTAHOBMEHA
HEeoHHAKOBO B OTHOWEHHH O060OMX ero BHOOB: ANs NpodeccHOHANL-
HOro POCTOBLIMYECTBA JHIIEeHHEe CBOGOAN HA CPOK N0 2 NeT C KOH-
duckauueld 4YacTH HWMYIECTBa (HNH. 663 TaxkoBoi, Ana KabanbHoH
cnenKH—nHiieHde cBoboasl Ha cpox 1o 1 ropa 2).

Hano uMeTs BBHAY, 4TO NpHBENeHHOE YXe paHblle NOCTaH.
BUHK u CHK ot 10 okt 1923 r.o kynne-npoaaxe B po3HHLY € pac-
cpodkoii nuatexa ?)mpenycMaTpuBaer eule oQHO fessHWe, KOTopoe No
CaMOMy CBOEMY CYUIeCTBY He SBNAETCA POCTOBUIMYECTBOM, HO KOTO-
poe, Kak saknioyawumee B cebe MOMEHT HCMNONL30BAHHA CTECHEH-
HOTO COCTOSIHHSI NOTEPMEBIIEro, NpHpPABHUBAETCA K HeMy Mo yrosios-
HOH OTBETCTBEHHOCTH,

3To fesHHE XAPAKTEPH3YeTCH, KaK COrflalleHHe, HanpasnieH-
Hoe K OTMeHe, o0XOly M HM3MEHEHHIO MpPaBHNI O Kynne-npoame
B paccpodKy, sBHO NpeBHwapuee oGHYHYIO ANA NAHHOH MECTHOCTH
HOpDMY BO3HarpamieHHs ¥ CBA3aHHOE C MCMNONb30BAHUEM CTeCHeH-
Horo monoweHus nponasua (ct. 8). Takoso, Hanp., cornameHwe,

) Uuoro muennsa 3mues (Ha3s. cod, crp. S5), KOTopwii Boobie Ans po-
CTOBWHYeCTBA TpeGyeT, 4TOOH CYGBEKTOM €ro ABAAMOCE JIHUO, 3aHHM3IOUIEECH
POCTOBLIH4ECTBOM B BHAE NPOMBICAA.

) ¥Yron. Koa. YCCC 1927 r. (cr. 187) npupaBHHB3eT B OTHOLWEHHH Yro-
NIOBHOH penpeccHH POCTOBLIMYECTHO AEHEeMHOE H BEU[HOE, HO Pa3NU4aeT npH
3TOM MO TAMECTH OTBETCTHEHHOCTH COBEpIIEHHWE TOTO W APYroro = BHAE Mpo-
MbiCAa W HE B BAAe MpPOMHCHA.

%) Cm, ctp. 42.
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HanpassieHHoe B 06XOf NMpaBHi O MOCNEACTBHAX HEB3HOCA noxyna-
TeneM TPeX MOCMefoBaTeNLHEIX MUIaTeXeHd, B CHAY KOTOPOro AOroE0p
KYNIu-TIPOAaXKH B PACCPOYKY VHHUYTOXAETCS, M Mpoaasel BropaBe
Tpe6oBaTh HKpoMe BO3BpAlUeHHA [PONAHHOrO HMMYLWEcTBAa OoCoBoH
MIatel 3a TONML3OBAHHE MM CO [IHY Mepefayd ero MoKynaTenio Mo
lleHb BO3BpAllEHHs MPOAABUY, B pasMepe M No MpaBuWnaM, ycraHas-
N¥BAaEMHM (10 JOFOBOPAM MMYUIECTBEHHOIO HaWMa Ha TaKOe Xe HMYy-
ECTBO B NaHHOH MeCTHOCTH. TawuMm 00pasom cornalueHue NAATHTh
CyMmy, MpEeBHILAWYI HOPMANBHYO IS AaHHOH MECTHOCTH, Oyler
COCTaBNSATE DOCTOBLIHYECKYI0 CHeNKy. PaBHHM o006pasoM TaKol e
XapaKTep MMeeT COrfailéHWe He 3acYHUTHIBATL B CYMMY 8Toi 0co-
Goi mnaTH paHee yxe NPOH3BENeHHHE NOKyNaTeneM nnaTexH Mo
YHHYTOMEHHOMY [OroBOpPY KYNJH-TpCAak B paccpouky (cr. 5).

’.

B h =
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OTAOE 1L

MpeetynaeHun NPOTHB WCKANYUTEALHBIX NPas.

§ 65, MousTHe MUCKNWHYHTENbHHX npas. Kpone
MMyIECTBEHHHX 651ar, OOBEKTOM MPECTYN/IeHUH, Moryuux OuTs
y4HHEHHLHIMH KaK NMPOTHB WHAMBMAA, TaK M NpoTHB obulecTsa, ABNA-
0TCA elle TaKue 6rnara, KOTOpHE MMEIT XapaKTep OTYACTH MHYHHX,
OTYACTH MUMYUECTBEHHHX 61ar H KOTOpEen06pasyioT ocobyw camo-
CTOATeNnbHYI0 Fpynny NpaBoBux 6nap) xapaKTepuayeMHX MposiBie-
HHEM B HUX HHTEJIeKTYajbHON [ESTeNLHOCTH M YyMCTBEHHOro TROp-
yecTBa 4enoeexka. ITu bnara, umgaxgu&e HeMaTepHankHeIMM Gna-
ramn, sBAsiOTCS 06beKToM 0ge60i rpynnH npas, T. H. HCKIQYUTENb-
HHX NpaB, K KOTOPHM OTHOCSTES MPABO aBTOPCKOE, C OAHOH CTO-
POHH # NPABO T. H. MPOMBILTEHHDIH co6CTBEHHOCTH (MPaBO H3obpe-
TaTens, Npaso Ha POMEILIREHHBIH ofpaseu, MpaBo HAa TOBApHHH
3Hak ¥ mnpaBo Ha Gupmy) e Epyros. ¢

ABTopckoe npa.gg — MCKIIOYMTENLHOE [IpaBo aBTopa BoOC-
NPOM3BOAUTE, ONMYGNHKOBAaTh M PAacNpOCTPaHsATh CBOW NpOH3BENECHHH
u 06nacT¥ HayKu, NWTepaTypH H uckycctea. Hsobperarennckoe
Npaso ecTb NpaBo HCKIIOYHFENsHOrO PacmopsEHHs CBOHM H3obpe-
TEeHWEM MIMA YCOBEpIUEHCTBOBaHHEM B 06NacTH [POH3BOACTBA M
NpOMHIIAEHHOCTH. [1paBo Ha NMpoMEULNeHHHR ofpa3sel ecTb npaso
WCKITIOHHTENILHOTO PACNopsAXeHHs caelaHHOA MOJenbio HIH PHCYHKOM.
[Ipaso Ha TOBapHLIA 3HAK €CTh NPABO UCKNIYRTENBHOrO NOJIL30BAHNHA
M3BECTHHIMHA 3HAKAMH, HEOOXONMMHMHK AMA PA3NUYEHHs ONHMX Mpen-
MeTOB, O6pAllAIKUXCH HA PHHKE W BHMYCKaeMHX Wiy COHBaeMbiX
NaHHEM fKLoM, oT apyrux, [lpaBo Ha QHpMY ECTb HCKNIOYHTENbHOE
NpaBo MO/NL30BATLCS H3BECTHHIM HaHMEHOBAHHEM, OTIHHYAIKM JaH-
HOE TOProBO-MPOMHIIJIEHHOE MPEANPHSITHE OT Opyroro.

Bce sTi npaBa MMEIOT JIMYHHI XapaxKTep B TOM CMEC/E, YTO OHH
TeCHO CBA3aHH C NUYHOCTLIO UX HOCHTeNns—asTopa, u3obperarens,
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TFOProBUa HMNH MPOMHILNEHHHKA. B nuTepaTypHOM HIIH XYAOXECTBEeH-
HOM TMpOM3BEAeHHH, B H306peTeHHH, HaKoHeu, B NPHOBpPeTeHHH
NOBEpPHUs NMOKynaTens TMPOSBNSETCH TBOpPYECKas HHAMBUAYANLHOCTH
yenosexa. [[osToMy NpaBoMOPsNOK rapaHTHPyeT aBTopy M Haobpe-
TaTeni HCKNOYUTENBEHOE [PaBO HCMOJb30BATL TNPOAYKTH CBOEH
“TBOPYECKOH AESTEeNbLHOCTH, a TOProBla W MpPOMHIUNEHHHKA orpayaaeT
OT HenoBpOCOBECTHOH KOHKYPEHUHH, MPEeNnocTaBNiss HM HCKIIQYUTENb-
| Hoe MpaBo MOMB3OBATHCS ONpeleNeHHHMH 3HAKAMM MIA OTNHYHS
BHIMYCKAEMHX KWW CONBaeMHX MMM NpeaMeToB OT APYrHX M HMEThb
ornpeneneHHoe TOProBO-MPOMHIINEHHOe HaMMEHOBAaHHE.

OnHaKo, TaK Kak TBOPYecKas NesiTENLHOCTh YelloBeKa Mo Heob-
XONMUMOCTH BOMIOLIAETCS B H3BECTHHX BHELIHMX NMpeiMeTax, HOTOphe
MOryT OHITH OLEHWBAEMH Ha [eHbLrd M BCHMENCTBHH 3TOTO MOryT
CTAHOBHTLCH NPEIMETOM HMYLIEeCTBEHHHX OTHOWEHHH, TO pACCMATPH-
Baembie 6nara HeCOMHEHHO 3akno4anT cefe W HMYLECTBEHHHH
BNeMeHT: Mofo6HO MMYMWECTBY OHM MOryT OHTb NMepefaBaeMH HITH
ycTynaeMH [pPYr¥M NHUaM, NMPHUTOM HE TONBKO (H3HYECKHM, HO H
IOPHAHYECKHM.

~ Ofa ®TH aneMeHTa—NHYHHHA W HMYyLIeCTBEeHHHH—TaK TeCcHO
CcBsi3aHH Jpyr C ApyroM B Gnarax .aToro poAa, YTO OTAENHTb HX
Opyr OT Opyra 4acTo He MpelcTaBjsieTCs BO3MOXHEIM; HO 9TO BMECTE
C TeM Y OTNMYAeT MNAHHY0 KaTeropHio npaBoBHX Onar ot 6nar
MMYIIEeCTBEHHHX B TecHOM CMEICHE; BIIpOYeM, BMONHE MOXHO mpen-
CcTaBUTh cebe, Hamp:, MOCSraTeNnbCTBO HA ABTOPCKOE MpaBo, YyXaoe
MMYLUIECTBEHHOr0 MOMEHTa,—TaKOBO H3JaHHE MOoA YYXHM HMEHEM
1{pHOGPETEHHOro y aBTopa MPOoW3BeNeHHs.

Taxum o6pasoM B kayecTBe 0cC060H rpynnH NpecTyMHHX
nesiHHiA MoryT OHTH paccMaTpHBaeMH CIEAyioUiHe [pecTyIeHHs
NPOTHE HeMaTepHanbHHX 6nar, 3aknoyaoildix B cebe [PoayKT
MUHTENNeKTyansHoi TBOPYECKOH [esTensHOCTH 4YemnoBexa: 1) mocs-
raTensCTBa Ha ABTOPCKOE MpaBo K 2) MocAraTenbCcTBa HA MPaso T. H.
MpoMHILINEHHo# co6CcTBEHHOCTH (Ha npaBo HaobperaTens, Ha npaso
Ha MPOMHIUNEHHHH ofpasell, Ha MpaBo HAa TOBapHHH 3HaK H Ha
npaso Ha dupmy).

B BHAoy NBOWCTBEHHOCTH XapaKTepa paccmarpuaaeuux- 6nar,a 8 cCOOTBET-
CTEHH C 3THM H OBOACTHEHHOCTH XapakTepa MOCAraTENLCTE Ha HHX, B 4acr-
HOCTH Mg IIPECT!']'IHBHH'IT( NpoTHE ABTOPCKOro H nacﬁpetarenbcxoru npaea, Kak
HOCHF&TEIIB(ETB, 3aTparuBaKUHX NpaBo NHYHOE H BMECTE C TEM HWMEeUIHX HMY-
UECTHEEHHBIH XaApaKTep, B IHTEPATYpPe yroJOBHOrO MPaea 3aMeyaeTes pasHOrnacHe
10 BONPOCY 06 OnpeaeneHHH MecTa GAHHOA rpynne NpecTynneHuii B obmei cCHCTeMe

npecTynHuX aeaxuid. OpHn nucatenw (Hanp. [NMosnHUIEB) OTHOCAT 8TH MpecTyn-
NeHHA K [pecTyNNeHHAM NPOTHB NHYHOCTH, XOTA H YKASHBAWT HA TO, HTO OHH
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B BMAY CBOEH CBOEGPa3HOCTH CTOAT KaK GH Ha pybeixe Mexay nocAraTelb-
CTBaMH HA NHYHOCTE W HA MMylWecTRO; npyrue (Hanp. Doiinmurmii, Kpyrnes-
CKHil) MOMEWAKT WX B rpynny MpecTyneH i HMYIECTAEHHEIX, HAKOHEL, TPeThH
OTBOAAT UM CAMOCTOATENLHOE MECcTO (Hanp. B HEMEUKOH JHTeparype Iluer, v
Hawesi Tlycropocnes, coanatwowuii ocobyio rpynny npecTynneHHA MpoTHB HenpH-
KOCHOBEHHOCTH MpaB YMCTREHHOro TBOpyecTBa). IlocnenHas TOYKa3peHHA Hau-
Gonee NpaBMNBHA, Tak KaK AEACTBHTENLHO paccMaTpHBaeMHe NMpPecTyNHHE Oesn-
HHA NPEACTABNAIOT U3BECTHHIE OCOGEHHOCTH MO CPABHEHHIO C APYrHMH CPECTYh-~
JCHUAMH M 10 CBOEMY NpeaMery, M no cnocofly AEACTEBMA, H MOTOMY HOMMKHM
6HTL BHOENEHH B 0co6yl rPynny; HO Tak Kax HemaTepHansHHe 6nara moryr
MPUHAAMCKAT HE TONLKO MHAMBANY, HO M KONMNEKTHBY, B HacTHOCTH rocyaap-
cTBy BooGume (Hamp. aBTOpCKOe NpaBo), UNH ¥e OTAENsHHIM FOCYAAPCTBEHHHM
UNH OGUIECTBEHHHM YYPEeMAEHHAM W MpPeanpHATHAM (Hanp. npaso wa dupmy
HIIK HA TOBapHHIA 3Hav), To Haubonee nogxopsulee MecTo ans NpecTYyNNeHHA
AAHHOT0 POAA——TpyNTia NpeCcTYyNNeHHd, HaNpaBNeHHHX KAaK NpPOTHB NHYHOCTH,
TaK H NpOTHB OOWECTBA, KYAd OHM BXONAT HAPHARY C ApecTynneHusaMH, Hanpa-
HAEHHHMHA NPOTHB MMYLIECTBA B TECHOM CMHCHe 1)

B yronoenmx 3akoHopaTenscTBax oxpaHa nposABAeHMI HHTeNNEKTyanbHOA
THOPYECKOH REATENBHOCTH €CTh MPORYKT CPABHHTENbHO HeaaBHEro MpOMCXOMMae-
HuA. Panbiule Bcero, ¢ paaBMTHEM KHHrOMEYaTaAHMA HAYHHAET OXPAHATLCA AB-
TOPCKOE NpaBo, 3HAYHTENLHO NO3KE NpaBo M306peTaTens, HAKOHell, COBCEM He-
AasHO OOpaleHO BHUMAaHHE HAa HEOOXOAMMOCThL OTpalKAEHUA YrONDBHOHK KapowH
npapa HA TOBAapHHIA 3HAaK, HA NPOMBUIEHHEA o6pasey M Ha dupmy. [pu a1oM
MOMHO 3aMETHTh, HTO NEepBOHAYANbHAA OXpaHa ABTOPLKOrO NpaBa AaBANAChL MO-
CPEACTBOM NPeNocTaBNeHHs H3BECTHRIX NPUBMIETHALCHAYANA W3AaTeno, a 3aTem
M camomy asTopy, i nuuib ¢ XVII cr. ycrauasnueaerca o6uium o6pasom oxpaua
4B8TOPCKOrO Mpaea 3a HawAWM asTopoM. QXpaHa WaoGpETEHMH W [0 HACTOALIEro
BPEMEHH [NAETCA MOCPEACTBOM NpPEeAQCTABieHHs NPHBUJIErHH H306peTaTenio,
npaBa e Ha MPOMMINEHHb 06pasell, HA TOBApHWA 3HaK u Ha dupMy oxpa-
HAIOTCA OBLIYHO B CHNY CAENAHHOH 3aABKH HX COOTBETCTEEHHEIM OpraHaM BIACTH i
MPOU3BEAEHHON HA 3TOM OCHOB2HMH PErucTDALKH WX,

Y7o KacaeTca NocTaHOBKM BOMPOCA 0 IPECTYNNEHHAX MPOTHA HCKMIOYHTENL~
HLIX 1PA8 B OTAENBHEX YrONOBHLIX 3aKOHONATENLCTBAX, TO B 9TOM OTHOUIEHHMH MOX-
HO BHAETb ABOAKYI0 cucTemy. QUHH 3aKOHOJATENLCTBA BKIOYAIOT MOCTAHOBEHHA
00 3THX NOCATATeNLCTBAX B OGIUYI0 CHCTEMY YrONOBHOrO MPaEa, OTHOCA HX OBHYHO
K MMYIL(ECTBEHHLIM NpecTynneHnAM)(Tak Hanp, noctynaer QpaHiU. NPaBso B OTHO-
UleH¥H npecTynneHui NpoTua ABTOPCKOro npasa), Apyrye noceAWAanT UM ocobue
NocTaHOBNEHHA B cnedﬂgpbﬂugﬁ”ﬂai{ouax, Kacalolnxca asTOPCKOrD Mpasa, 0XpaHsl
TOBapHBIX 3HAKOB W T. A.M(REPM. npaso).

Hawe nopesoniouioHHOE 3aKOHONATENLCTEO CTOANO HA MEPBOM nyTs,
OTBOAA ONHAKO 3THM MPECTYyNNeHHAM MECTO CPeAW Pa3NUYHHX NPeCcTyNIeHHN,
Tax, ynowx. 0 HaK. NOMeIano NpeCcTyNIeHHs MPOTHB ABTOPCKOrD NpaBa B rpynny
npectynnenuid nporns umyuwecrsa (cr.cT. 1683—1685), npecrynnenun xe npo-
THB n3obpeTaTensckoro npaea (ct. 1353), npotue npaBa Ha NpPOMHIIEHHM
obpaseu, pucyHox u mopens (cr. 1357), a Tawxe MpOTHE mpasa Ha TOBApHHeE
anaku (ct.ct. 1357' u 13572)—8 rpynny HapyweHuii yctaBos (abpuiHoi, 3a-
BOACKOH M pPEMECNEHHOA NpOMHUUIEHHOCTH. Yron. ynowx. 1903 r. Bmnenuno
NpecTynneHHs NpoTHB AATOPCROrO NpaBa M3 HCNA HMYUIECTBEHHLWIX NPecTyn-
NEHMA ¥ AOMECTMNO UX BMECTE C MpPECTYNNEeHUAMH [POTHB NpPHUBHMIErHd Ha
nsobpetense (cr.ct. 620—623) 8 creunansuywo rnasy (XXXV), Hapywenue e
npasa Ha TOBapHHIA 3HAK OHO OTHECNO K FPyNnNe HapylleHHWA NOCTAHOBNEHUH
0 Hansope 3a mpoMHCnNaMu W Toproeaed (cr.ct. 356—358).

') Hawa cospemeHHas nuTepaTypa [OCAFATEeNkCTEA HA HCKNIOYHTEAL-
HHE NpaBa OOHYHO OTHOCHT K MMYLIECTBEHHHM MpecTynnaeHusM, npudem Hemu-
poBCKMi (H, c. cTp. 355) cYMTAET HX BHAOM CAMOBONLHOrO MNOAL3IOBAHHA, a
Bonxos (H.c. crp, 146) npuasaer caMOBONLHOE NONLIOBAHHE YYMHM TOBAPHHM
3HaKOM M dQHPMOH MOLIEHHHYECTHOM E LWHMPOKOM CMHCHE.
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Yron. Ko, OTHOCHUT npecTynneHHdA MPOTHB HCKMIOMHTENBHEIX
NpaB K TpYMe AMYLUIeCTBEHHLIX TPECTYN/IEHH i, FOBOPA C OAHO#H CTOPOHH!
0 nocAraTensCcrsax Ha M3ob6peraTensCkoe (MaTeHTHoe) M Ha
aBTopckoe npaso (ct. 177), ¢ apyrod—o moOCAraTeNsCTBAX HaA
MpaBo HA TOBAPHHIA 3HAK, HA MPOMHUUTEHHLIH obpaseu # HA Gupmy
{cT. 178).

Hy%HO OTMETHUTh, HTO OCOBEHHOCTBIO OMpefeneHu# Haluero
npasa O MPECTYyN/IeHWsX, npeaycMoTpeHHuix cr. 177 u 178 VYron.
Kon., saBnsercs To, YTO [PECTYNneHWs 3TH TMpecnefyonTcs TONbKO
no xanobe MOTepHeBLIEro, OAHAKO B 3TOM CHy4ae He ROMYCHAETCH
npexpaileHde HA4aToOro YronoBHOrO NMpecinefosaHus Mo MPUMHDPEHHIO
cropoH (er. 11 Yron. [pou. Kon.).

Inasa I.

MMOCATATEJIBCTBO HA ABT@RCKQE TIPABO.

§ 66. OxpaHa aBTOPCKQEroO.Npara‘fno COBETCKOMY
daKoHoAaTenbcTBY. Tak KaK 0.5 c1. Il nocradosn, III ceccun
BUHWK IX coausa 06 OCHOBHEX HACTHEIX HMYWECTBEHHHX MpaBax
22 mas 1922 r. (cobp. ys. N§36hcm 423) npusHan 3a KaasM
rpaXNaHHHOM ABTOPCKOE [PaBo, TO, MOMHO 60 6Hl OXHAATH yCTa-
HOBJIEHHSI OrpaxIeHust anTopekoro npasa B Yron, Kom., u, meicreun-
TenbHO, B MpOeKTe [ero uMenock onpeneneHue (ct. 193 np.) o Haxa-
3yEMOCTH CaMOBONLHOIO HM3JAHHs, DA3MHOXEHHS C Uenbio cOuiTa H
ny6NUYHOro MUCMONHEHKWS YYIKHX NHTEPATYPHEIX, MYy3HKaNbHHX U BO-
ofllie XYNOXEeCTBEeHHEIX POH3BENEHHH; OIHAKO NpPH 06CYXAEHHU MPOeK-
ta Yron. Kon. s BLIUK sta cTaTes 6:ina npefnoxeHa K HCKN4eHH0, 6e3
MpHBeneHus Kakux-n1u6o MOTHBOB, 1 6e3 Bo3DaXeHHH 6rina HekmodeHat),
Yron. Kon. 1922 r, oxpaHe aBTOPCKOMY TMpaBy, KaK TaKOBOMY,
He fgaBan W Opu3HaBan npectymnneHuem, cornacHo jgexp. CHK
26 Hosbps 1918 roga o MpH3HAHHHW HAYYHHIX, JHTEPATYPHBLIX, My-
3EIKANBHEIX M XYOOXECTBEHHHX MNPOH3BeleHHWH noctosHuem Pecny6-
nuku (co6p. y3. Ne 86 c1. 900), nuwbL CaMOBONLHOE H3gaHWE M
pasMHOXEHHe C Lenbi COHTa JHTEePaTyPHHX H XYNOKECTBEHHAIX
NpON3BENEHMH, NPH3HAHHEIX AocTosHHeM Pecnybnuxu (cT. 101)°%).
He 3HaeT yronoBHo - MPaBOBOH OXpaHH ABTOPCHOrO Npaea H Mo-

1) Bionn. I ceccun BUHK IX coawsa MNe 10 cTp. 12,
) Cm. Xuwmunenxo. HMyur. npecrynneunn crp. 197.
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cranoen. LIMK u CHK CCCP 06 ocHoBax aBTOPCKOro mpasa
30 suB. 1925 r. (cobp. aak. Ne 7 cT. 67), a Tawke nexp, BLUIMK
u CHK or 11 oxt. 1926 r. 06 aBropckom npaBe (cobp. y3. Ne 72
ct. 567) n, cnemosaTensHo, npu feicTaun Yron. Kom. 1922 r.
NUWeL B MOPsAAKE MPEABABAEHHS HCKA O MPHYHHEHHHX YOHTKAX ro-
TepneBwMA MOr Orpaxiarth CBOe HapylweHHoe aBTOPCKOE Mpaso.
KoHeyHO, oxpaHa aBTOPCKOrO MpaBa TaKMM NyTEM MNpeicTaBnsnacsh
HenoctaTouHoH, ¥ Yron. Kom. 1926 r. sBnonHe npaBHABHO BOCNOJ-
HMN ee, JCTAHOBMB YrONOBHYK OTBETCTBEHHOCTL 33 MOCAraTeNbCTBO
Ha ABTOPCKOE NPaBO, OMHUCHBAs 3TO AeAHHE, KaK CaMOBONIBHOE HC-
Nonb3oBaHHEe NHTEpPAaTypHHX, MY3HKaNbHEIX H HHHX XYAOXeCTBeH-
HHX MM HAay4YHHX MPOM3BENEHHH C HapylleHWeMm 3aKOHa o6 asTOp-
ckom mpase (ct. 177).

Kax BHIHO M3 onpelelieHAd COCTaBa MOCAraTeNbCTBA HA aB-
TOpCKOE Mpaso, caMoe conepaune NpecTynHoH NeATeNsHOCTH, BHpPA-
Kapueiics B HapyleHHH 3aKoHa of ABTOPCKOM npase, MOXeT GHTH
BLISCHEHO B CBSI3W C CYUIHOCTBIO OMNpeAeneHHd, Kacaollyuxcsa Coaep-
WaHus M MpelenoB aBTOPCKOrO Mpaga, KaK OHW YCTAHOB/NEHH C On-
Hoi cTopoust B nocT. LMK nJCH¥ CCCP ot 30 sinB. 1925 r,,
¢ apyroi B mexp. BUUK u CHK or"¥ okT, 1926 r.

§ 67. O6wui cocPAB NocAFaTenLCTBA Ha aABTOP-
ckoe npaBo no Yron Kon™ ObvexToM naHHOro mnpecry-
NneHus SBNSeTCA aBTOPCHOoe NMpaso, T. €. HCKIOYWHTE/bHOe [Opaso
aBTOpa NOA CBOMM/MMeHeM, MM [Oj YCNOBHHM HMeHeM (mcespo-
HuMoM), Mnu 6e3 0603HauEHHS (AHOHMMHO) BHINYCTHTH B CBET CBOE
nponsseneHue U B TeYeHHe YCTAHOBIEHHOro B 33KOHE CPOKA BCEMH
NO3BONIEHHEIMH 3aKOHOM croco6aMH BOCNPOM3BOAHTE M pacrnpocTpa-
HATH ero, a PaBHO M3BMEKATh BCEMH 3aKOHHLIMH CrOCOGAMH HMYy-
{leCTBEHHbE BHFOAE W3 CBOEro MCKIO4HTeNbHOro npasa (cr. 3
rmoct.). DTo Npaso PacnpoCTPaHAETCs Ha MPOM3BENeHHE, KaK Mos-
BuBlLIeecs B cBeT Ha TeppuTopuu Cowsa CCP, Tak u Haxomsimeecs
anech B BHAE PYKOWHCHM, BCKM3a WNH B HHOH OOELEKTHBHON Qopme,
He3aBMCHMO OT TPAXOAHCTBA aBTOPA M ero npasonpeeMHyKos. Ha npo-
uaBelleHHe Ke, MosBUBIIEecs B CBET 3arpaHHLEH Y HAXOAseecs 3a
rpaHHLel B BUIE DYKOTUCH, 3CKH3a, TH60 B WHOMH 06 LEKTHBHOH dopme,
aBTOPCKOe NpaBo NpH3HAeTCs B Npefeniax, YCTAHOBNAEHHHX corna-
wenusimu Coioza CCP ¢ cooTBeTCTByoWMMH rocyaapcTeamu (CT. 1).
OHo pacnpocTpaHseTcs H Ha MpPoW3BefeHWs aBTopa, COCTOSUIErD
rpaxnaiudom CCCP, nossuBuUiHECS B HHOCTPaHHOM rocynap-
cTBe, XOTH Oh W HE 3aK/o4YasweM ocoforo CornaweHus CCCP
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MpUYeM 3aLIUTOH ABTOPCKOro mpasa Ha TeppHIopHH PCOPCP nons-
3yl0OTCH W HAaCNefHHKH aBTOpPa, HO He JApPYyrHe ero MNpasonpeeMHHKH
(cT. 4 pexp.).

ABTOpCKOE MpaBoO PAcHpOCTPAHAETCH HA BCIKOE NPOM3BENeHUe
TINTEPATYypPH, HAYKH H HCKYCCTBa, KAaKOBH 6l HM OHNH cnocob
¥ ¢opma ero npousBeNeHHsl, PABHO €ro NOCTOMHCTBO M HasHaYeHHe,
KaK To: yCTHHE NpoH3BeNeHHs (pe4H, NEeKUMH, HOKNANH M T. I.);
NHCbMEHHEIE NPOH3BENeHHS (KHWIH, CTaThH, COOPHHKH H ap.); npo-
HSBENeHHUs NpaMaTHYeCKHe U MY3HKANbHO-APAMATHYECKHE; NepeBokl
Npou3BefeHHs XopeorpadHyecKHe H NAHTOMUMHE, B OTHOLUEHHH MO~
CTAHOBKH HOTOPHX MMEIOTCH YHa3aHHH, M3NIONEHHHE Ha TIHCBME HNH
MHHM CMOCOGOM; KHHeMmaTorpabhu4yeckHe CUeHapuM, UMenIHe CBOoH-
CTBa CaMOCTOSITENbHEIX NPOH3BEAEHHH; My3HKaNLHHE NPOH3BENeHHs
C TeKCTOM MnM Ge3 TeKCTa; DPUCYHKH, NPOM3BENCHHS HHBOMHCH,
CHYNBNTYPH, APXHTEKTYPH U rpaguyecKux HEKYCCTB, HINOCTPaUnU;
reorpadHYecKHe KapTH; MNaHE, 3CKM3bl M MNACTHYECKHME I[EOH3Be-
DeHHs, OTHOCSLIMECH K HayKaM, TEXHHUHE MNWK.MOCTAHOBKE HA ClUeHe
ApaMaTHYeCKoro, NH60 MY3kHIKANBLHO-APaMaTHYEeCKOro npousBeneHus;
KHHOMEHTH, QoTorpauyecKkne nNPOU3BEAEHHS WK NPOM3BEAEHHs,
nony4yeHHwe cnocebamu, aHanofuyAEMM € doTorpadmueit, u T. 1.
(cT. 2 moct.). PaBuuM 0GpagoM | aBTOPCKOE MpPaBo NPHHAMIEKHT
peAaKkTopaM ApPeBHHX DYHONHCEH, NHEBHHKOB, MNEPENHCKH W T. .
LOKYMEHTOB, & TaKXe COCTABHTeNdAM COODHHKOB MpoH3BeleHUH Ha-
POOHOTO TBOPHECTBA M HCKYCCTBA — GHIZIMH, CKAa30K, MOCHOBHLL,
neceH H T. 0. (C?: 6 nekp.). YTo HacaeTcs KONNEKTHBHLIX Mpo-
M3BElleHHH, COCTABIAIGIMX ONHO HepasientHoe LUEoe, TO ABTOP-
CKOE 1npaBo NPHHAMNIEXHT BCEM HX ABTOPaM, B3aHMHEIE ¥e OTHOLEeHH
MX PErYNHPYIOTCS COTNAlIeHUsMH Mexnay HuMH (cT. 5 mexp.). Hawo-
Heu, CllefyeT OTMETHThb, YTO aBTOPYy HE BHINMYUIEHHOr0 B CBET [pa-
MaTHYECKOro, MY3HHANkHOrO, MY3HKAaNBHO-IPaMaTHYECKOro, MaHTO-
MHMHOrO ¥ XopeorpahH4ecKOro NpoH3BENEHHS NMPUHAANEKHT HCKNIO-
YHTENbHOe MnpaBo Ha ny6nHYROEe WCMONHEHWE ero NpPOW3BeNeHHs
(ct. 5 nmocr.).

Tlpn ®TOM HyHO HMETh BBHOY, 4YTO B HM3BECTHHX CHy4asix
NpH3HAHHE aBTOPCKOro MpaBa Ha OMpefeneHHOe IPOHU3BElNeHHe Ha-
XOOHTCH B 3aBMCHMOCTH OT TeX MNIM MHHX ycnoBui. Tax, npaso
KOMMO3HTOpa Ha MoJyuyeHHe roHopapa 3a MNybAHYHOe HCHONHEHHE
MY3HIKANEHOTO NPOH3BENeHHS] OXPaHseTCA MLk B TOM CNy4yae, ecnu
HM Ha KaKAOM SK3EMIUISpe MYSHKANbLHOTO NPOMU3BENEHHsS yKasaHo,
4TO KOMMO3MTOP ocTaBun 3a coboit arto mpaso (cT. 5 moct.). TouHo
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TaKite Ons COXpaHeHHs 3a dororpagoM aBTOPCKOro nmpapa Ha doro-
rpaduyeckHe n3obpaxeHuss TPe6ye1Cs O3HAYEHHUE HA KAKIOM BDi-
semnnspe: 1) bupmu unm MMEHH, (aMHIHH U MecTa XHTenbLeTBa
dotorpada unu usnarens dororpaduu u 2) rona BHIIYCKa B CBeT
$ororpapuyeckoro npoussenesus (cr. 9).

CyuecTBeHHOH 0COGEHHOCTBLI aBTOPCKOrO MpaBa SBNAETCH ero
CPOYHHH XapaKTep, W MPOM3BENIEHHsl, B OTHOWEHHH KOTOPHX HCTe-
KA CPOKM NeHCTBHS aBTOPCKOTO MpaBsa, 32 HCK/IOYEHHEM [poH3Be-
neHui, o6BABNEHHEX NOCTOSHHEM rOCYNapcTsa, MOryT 6HTEL BOCMpO-~
M3BOAHMH, H3[AaBaEMEl, DAaCNpPOCTPaHsSeMH M. HCMONHAEMH BCEMU
nuuamu 6ea orpaHuuennit (ct. 12 mexp.). Ilo obiemy npasuny aB-
TOpPCKOe NpaBo NPHHAMIEXHT ABTOPY B TeyeHue 25 5eT co BpeMeHH
TNOABNEHHST ero mpoussefeHHs B CBeT (cT. 6 moct.), ans raser e,
MYPHAINOB, H APYrHX TOBPEMEHHHX W3NaHHH, a TaKKe PHUHKMOME-
Au4eckux cnosapeit (cr. 7), mia NponsBefileHuH xopeorpadHyeckux,
NaHTOMHM, KHHEMATOrpadHYecKHX cueHapHeB, U KHHONEHT ycTaHa-
BIIHBAETCs JECATHNETHWH CPOK MONL3OBAHHWA ABTOPCKUM MPaBOM
(ct. 8), HaxoHeu, B oTHoweHHn doforpadHyuecKux TpOU3BENEHH
YCTaHABIINBAETCS CPOK B MAThL JIET WIS COOpPAHMS CHHMKOB W B TPH
roaa ans OTAeNbHHX CHHMKOB (€T, 9)."Hpu aToM BCcsikoe nponase-
AeHHEe CYMTAETCHA MOSBHBIUMMCA.B CBET MEpBOro sIHBApPA TOro roa,
B TEYEHHEe KOTOPOro OHO OH/I0,BMEepBAE NPaBOMEPHO K3NaHO COOT-
BETCTBYIOUIHM TEXHHYeCKHM cnocefom. K H3gaHHI0 npupaBHMBaTCH
ny6Nnu4HOe NpencTaBiéHHe BpaMaTHYECKOro WIH My3HKajLHO-IpamMa-
THHYECKOrO MpPOU3BENEHHMs ;) NYONUYHOE HCMONHeH e MY3HKANLEHOrO
Mpox3BeNeHHd, nyﬁ'rlygl-loe.fﬁut;‘rannerme [pou3BeneHni n3obpasuTens-
HHX HCKYCCTB, MOCTPOHKA NPOM3BENEHMH APXUTEKTYpH (CT. 10).

Tak kax aBTopckoe npasd npeacTasnsieT onpeneneHyylo LeH-
HOCTE, TO, KaK W BCsKOe BOOGUle HMYLIECTBO, OHO MOXET mNepexo-
AUTH 110 HACNEACTBY H MOMET OHTH OTHYXIAEMO aBTOPOM JAPYrHM
nULamM.

[lo HacmencTsy aBTOpckoe MPaBo MOXET MEPEXONMTH TOMBKO
B TOM Cny4ae, €Cili K NepsoMy sHBaps TOro rofa, B KOTOPOM yMep
aBTOp, HE HCTEYeT YCTAHOBJIEHHHH CPOK MONL30BAHMS ABTOPCKHM
[paBoM Ha BHMYIIEHHEHE B CBeT MPOH3BEleHHS; OHO MNEepPeXonuT
Opd 3TOM Ha BpeMs, OCTaBIIEECS N0 MCTEYEHMs HAHHOrO CpOKa,
onHaKo He 6onee yeM Ha 15 nert, cyuTas ¢ nepsoro SHBaps roaa CMepTH
4BTOpa, Ha NpOU3BENeHHsl Xe, HE BHNYIEHHEE B CBET KO IHIO CMEpTH
4BTOpa, OHO NEpPexofuT K ero HacnegHMKaM Ha 15 neTHuii unu Gonee
KpaTku# cpok (7. e. B 10,5 unu 3 rona), cyuras ¢ nepsoro siHBaps rofa
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cMepTH aBTopa. Ho paneHeHwuy nepexof asTOPCKOro npaea Mno
HACnencTBy, MOCMe CMEpPTH HAacnefiHWKa WNM KaXOOro M3 Hacnem-
ﬁm«m, ecnu ux 6HIO HecKoneko, He pomyckaercst (ct. 11 moct.).

YTo xacaeTcsd nepeycTyNKH aBTOPCKOro MpaBa, TO OHO MOMET
OKWTL OTYYN[EHO B YACTH HJAM B UENOM MO M3NATENbLCKOMY NOrOBOPY
MNH WHEIM 3aKOHHHIM crnocofoM, MPH 4YeM XapaKTep WCNONbL30BaHHSA
aBTOPCKOTO NpaBa [onMeH OHTh onpefeneH B TOYHOCTH [OTOBOPOM,
OOTOBOPHl € O MEpeycTylKe ABTOPCKOTO MpaBa H[ONKHH OHTh, MOL
CTPaxoM HENEHCTBHTENEHOCTH, 3aKMO4YeHH B NHCbMeHHOH dopme
(ct. 12 nocrt.).

HaxoHelu, aBTOpcKOe MNpaBo Ha BCAKOE MNPOU3BENEHHUE MOMET
OHITL BHIKYMJIEHO B MPUHYOWTENBHOM MOPSANKE NPaBHTENLCTBOM
Coio3a CCP un¥ npaBHTenbCTBOM TOH COO3HOW pecnybGnMkH, Ha
TEPPUTOPHH KOTOPOH JaHHOE [IPOM3BEEHHE BOEPBHE BHIMYUEHO
B CBET MNH HaXONMTCA B BHAC DPYKONHCH, BCKM3a WNH B HHOH
o6beKTHBHGH dopme (CT. 15 nocT.), npuyemBCAKoe NpousseleHHUe, Kak
SBASIOUIEECH MPEIMeTOM aBTOPCKOrO NPaBay,TaK W TO, B OTHOLIEHHH
KOTOpPOrO CPOK aBTOPCKOTO MpasBa (HCTeK, MOXeT 6HTh 00BLSBMEHO,
no noctaHoBneHHio Cosera HapopHrrxyKomuccapos PCPCP, noctos-
HHeM rocynapctBa (cT. 11 nexp.),sPaBHBly 06pasom nocTaHOBNEHHEM
CHK PC®CP moryt 6u7zh) ofksBNeHH MoHonosnined Pecnybnuxu
KaK npaBo MNeperofa, TaAK ﬁag:awﬁ NEepeBoll Ha PYCCKHH A3BIK
NMHTEPATyPHHX NPoU3BeleH H, NOSBHBILHXCA Ha HHOCTPAHHHX A3HIKaX
xak B npenenax Pecny6nWKM Tak M 32 ee npemenamu (cT. 13).

B Takux cny4asx asTopCKoe MPABO MepexoiuT K rocyAapcTay,
¥ NOCHATATENhCTBO Ha, aBTOpPCKOE MPaBo, CTaBllee NOCTOAHHEM rocy-
napcrea, npeaycmarpuBaBmeecs Yron. Kop. 1922 r. (cr. 101)
B KayecTBe o0co60ro NpecTynAeHust MPOTHB OPAAKA YNpaBNeHUs, MOa-
napgaer nop AeicrsBue cr. 177 Yron. Kop. 1926 r.

ABTOpPCKOe MpaBo, KaK O6BLEKT MPECTYMHOro MOCAraTenbcTsa,
ROMKHO GHITH AN BHHOBHOTO HYYXHM; NPOW3BelNeHHe aBTopa CTaHOo-
BHTCH L[NA HEro ,4yXHM® C MOMEHTa OTYyXKAeHHs MpaBa Ha Hero
OpyrUM nHuaM Hunu o6bABNEHHA ero [OoCTOAHHEM rocyAapcTaa.
[TosTomy mo ct. 177 oTBewaeT ¥ aBTOpP, H3NABIIHHA CBOE NpPOH3BE-
NeHHe, HECMOTPS Ha YCTYMKy MpasBa Ha HEro ApyromMy nuuy.

C BHyTpeHHeH CTOPOHH MOCAraTenLCTB0 Ha aBTOPCKOE MpaBo
OOMKHO OHTE COBEpLIEHO YMHIUIEHHO, YTO BHITEKAaeT H3 CaMOro
MOHATHA ,CaMOBOJILHOrO* HCNONB30BAHHS, KOTOPOe MOXET OniTh
YYHHEHO TONbKO yMHILIeHHO. BHHOBHHH OOMMEH 3HATh, 4TO NpPaso
Ha HKCHOJIL3yEMOe HM NPOH3BeJeHHEe eMy He MPHHAANEXHT, H J0/KEeH
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WenaTtb HCMONb30BaTh nocnefHee. Llens peATensHOCTH BUHOBHOrO
INs cocTaBa MpecTymaeHHs Ge3pasnnuqa.

[MpecTynHOe aeficTBHe B COSTaBe paccMATPHBAEMOro MpecTy-
nneHusl XapaKTepH3yeTcs, Kak CaMOBONbHOE HCHONb30BaHHE Mpo-
u3BefleHHs C HapylueHHeM 3akoHa o6 aBTOpPCKOM npase.

[Tpu3HaKoM ,CaMOBONMLHOCTH® MOAYEPKMUBAETCA TO, 4TO MOCH-
raTenkcTBO COBEpIIAETCH MPOTHB BOMH YMNPaBOMOYEHHOro JIHUA.
[lpu oTkaze aBTOpa MMM Ero MpPaBolNpeeMHHKA OT ero mnpasa He
MoxeT OGHTL pedd O HapyweHHu aBTOPCKOro Mpasa.

Hcnons3oBaHde Npou3BedeHHs MNpeanosaraer nobyio AedTenb-
HOCTBb, B KOTOpOH MNpPOSIBNAETCS HapylleHHe YYXoro aBTOPCKOro
npasa. Ciofla OTHOCHTCH MpeXxie BCero MNOMIor B aBTOPCTEE, T. €.
caMoBONkHOE H3[@HHe 4YKOro MPOW3BEHEHHS TOA CBOMM HMEHEM,
nanee, koutpahaxkiHsd, T. €. CAMOBONbLHOE H3MAHHE MJIH Pa3MHOXEHHe
YyMOro MpOM3BeAEHHs, HAKOHel, Miarkar, (T. e. MPOTHBY3aKOHHOE
3aMMCTBOBaHHE OTAeNkHEIX MECT M3 YYKOFO MpoM3BeneHHa 6e3
yKAa3aHWS MCTOYHMKA, MOCKONBLKY 3TOTPOWEXOAHT ,He' B Mepy He-
06XOOKMOCTH®, ¥ pAA APYruX NesHdH, Hanp. BHECEHHE H3aTeneMm
10 CBOEMY YCMOTpeHHI0 6e3 COrflacHA)aBTOPa MK €ro HaCIENIHHKOB
Kakux-nubo NonoNnHeHHH, coxpaluegHHi, U Boobllle H3MEHEHHH B caMoe
npou3BefeHHe, B 3arnasuelero uux B o6o3HaYeHHE Ha HEM HMEeHH
aBTopa, a Takxe CHabeHune 63 COTnacHsi aBTOpa MIIM ero Hacnen-
HHKOB Mpou3BeleHHs umnwcTpauuamu (cT. 13 noct.), paBHHM
obpazomM nepeycTyfKa 1pyroMy NUily NpuobpeTeHHOro H3NaTeNnbCTBOM
npaBa Ha H3jaHHe npousseneHui Ges MHCLMEHHOro COracus asTopa
HNH ero npasonpeemMuEKa (cr. 21 mexp.).

OpHaKo He BCAKOE CaMOBOJIBHOE HCMONbL30BAHHE HYHKOTo Npo-
u3BefeHHs SABAAETCS TPOTHBO3AKOHHHM. 3aKoH caM yKashHBaeT pPsn
cnyyaes, Korla MM GesyCnoBHO, WM e NPH HANTU4HOCTH onpene-
NeHHHX YCNOBHH OTNafAeT MPOTHBO3aKOHHHN XapaKTep MNeaHH.
Tax, He CHHTaeTcs HapylleHHeM aBTOPCKOrO Mpasa: a) NepeBol
YyWOro MpOU3BENeHUs Ha MpYyrod #A3uK; 6) MONbL30BalHE HYNHM
" npou3seneHMeM A5 CO3NAHUS HOBOFO MPOH3BENEHHs, CYIECTBEHHO
OT HEero OTAHYalollerocs; B) MoMeleHHe HeGoNbIIHX OTAeNbLHEX
OTPHBKOB M Jla)e MofHas NepeneyaTia HE3HAYHTENBHHX M0 pa3Mepy
NpPOM3BeNeHMil, CHUMKOB H T. . B Bay4HHX, NMONUTHKO-NPOCBETH-
TenbHHX ¥ y4ebHux cCopHHKax c o6s3aTennLHHM yKasaHUeM asTopa
H HCTOYHIIKA 3aHMCTBOBAHHS, I') MOMELIEHHE OTYETOB O BHMYUIEHHHX
B CBeT NpPOHM3BEEHHSIX YCTHHX H MHCbMEHHHX B obnactu nurtepa-
TYPH, HayKH W KCKYCCTBa, NepedalliHX CYWECTBO NPOH3BEACHHS
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B CaMOCTOSATENBHOH GopMe HITM C BOCMPOK3BeIeHHEM OpUrHHana B mepy
HeoGXONHMOCTH; A1) MOMelleHHe B OTYETaX MOBPEMEHHBIX H3NAHMH
peyei, NPOM3HECEHHEIX B NYGAMYHHX 3aCefaHHsX; €) Nepene4yaTka
NOBpPEMEHHEIMY H3NAHHAMH NOSBUBIIMXCA B raserax coobeHHH,
a paBHO cTaTell, He MMEWHX BGeNnNeTPUCTHYECKOro XapaxTepa, He
paHee, 4eM Ha ApYrod NeHb MO HX OMy6NHKOBaHWH, MPH YeM B OTHO.
MEHHU MepenevyaTHBaeMbx cTaTed c6A3aTenbHO yKasaHHe UCTOYHHKA
3aHMCTBOBAHHA H xMEHH aBTOPa; X) MCMONL30BAHHE KOMMO3IHTOPOM
N7is CBOEro MYy3HKanbHOTO NpOH3BENeHUS TEeKCTa, 3aWMCTBOBAHHOrO
M3 YYXOTr0 JIMTEPaTypHOro MPOH3BENEHHS, NMPH OTCYTCTBHU HA 3TO
3anpeteHus, 06bAaNEHHOro aBTOPOM MOCJIENHETO HA KAWMIOM 3K3eM-
nnspe CBOero MpoH3pefeHHs; 3) nybnu4YHOE MCMONHEHHWEe HYXUX
npaMaTHYeCKHX, My3uKanbHhIX, My3bKanbHO-APaMaTH4YeCcKHX, KHHeMa-
Torpa¢uYeCKHX H OPYr¥X NpOMSBENeHHH B KPaCHOApMEHCKHX M pa-
Gouux knybax, a TaxK¥e B NPyrHx MecTax MpH yCNOBHA HeB3UMaHHs
nnaTH € NOCEeTHTeneH; H) HCNONL30OBAHHE XYNOXKeCTBEHHHX U doTo-
rpaquecxuf npou3BeleHHA B H3NeNHsiX BaBOACKOA H pPEMecreHHOW
MpPOMEILNIEHHOCTH; K) u3obpakeHHe MNPOH3BENeHHWH XMBOMHCH Cpel-
CcTBaMH BasiHus M, HaoGopoT, NPoW3BeNeHHH BasHHS CpeacTBaMyu
JXUBOTHUCH; n) BOCMpOH3BEAEHHE XYAOKECTBEHHHX NpOH3BEAeHHH,
HaXONAUIMXCH Ha YyNHUax, AUIOWaAsX | H B NYO6NHYHHEX My3esx;
M) noMelIeHHE BCAKOro popa npou3BeaeHui Ha NyGNUYHON BEICTABKE;
H) MPOM3BOACTBO TMOCTPOGK H COOPYXEeHHH no OnyGNHKOBaHHHM
aBTOPOM apXUTEKTYPHH M, HHXEHEPHEIM U HHEIM TEXHHYECKUM MIIaHaM,
yepTexXaM M pHCyHKaM, eCli aBTOp NpH CamoM Ony6NHKOBaHHH He
OFOBOPHT, 4TO TaKOe MNpdBo OH COXpaHseT 3a coboH; 0) CHATHe
KOMAM C 4YMOro TMPOH3BENEHHS HCKAYUTENLHO MANd JIHYHOro
ynoTpebneHus u 6e3 nomelweHHs NPHTOM HA KOMHMH XYNOXECTBEHHOro
HNK doTtorpaduyecKoro nNpousBefeHHs MOANKHCH, HNH MOHOrpaMMH
aBTOpa NMOANMHHMKA (CT. 4 mocT.).

Janee He ABASIOTCA 3anpelleHHHMH ny6nu4HOe HCTONHEeHHe
BHMYLIEHHOrO aBTOPOM B CBeT rponaseeHus (CT. S5 MocT.), H3naHHe
NpeBHHX PYKOMHCeH, NHEBHHKOB M T. 0., @ TaKxe CO0pHHKOB Npo-
H3BeleHHH HALCOOHOTO TBOPHYECTBA W HCKYCCTBA, YXKe KeM-TH60 M3-
HAaHHHX, B caMocTosTensHol ofpaboTke (cT. 6 nexp.), BKnoyeHue
aBTOPOM B M3AaHHE MONHOFO COGPaHHA CBOMX MPOM3BEAEHHH U TaKHX,
npaBo Ha H3laHHE HOTOpHX ycTynneHo uM apyruM nuuam (ct. 23).

Camo cofofi pa3yMeeTcs 4TO B OTAENLHHX Cly4Yasx OT yCMo-
TpeHus CyAa, MPMHMMAKUIEro BO BHHMaHWe OCOGEHHOCTH NAHHOrO
KOHKPETHOro Cny4asi, 3aBHCHT MpH3HAHHE NPOTHBO3AKOHHOCTH Hapy-
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IeHHA aBTOPCKOro Mpaea, Hanp. N0 BOMPOCY O HE3HAYHTENbHOCTH
pa3Mepa 32aHMCTBOBAHHA, 0 BOCNPOW3BEAEHHH OpHrHHAaNa B MEpy
HeoOXoOIUMOCTH U T. M.

OKOHYEHHHM [OCHAraTeNLCTEO HA ABTOPCKOE Mpaso HOMKHO
CYHTATLCA C MOMEHTA HCMOoNb20BaHUA (Hanp. H3JaHHS WM Pa3MHO-
WEeHHs) NUTEPATYPHOro MIIH XYNOXKECTBEHHOro MPOH3BElleHHd; pac-
NpocTpaHeHHs Nnoao6HOro nNpoW3BeseHHs crneunansHo He TpebyeTcs.
[MonuiTka W3gaTh NPOU3BEfeHHE, ABTOPCKOe MPaBO Ha KOTOPoE NpH-
HaUIEXHT [APYroMy Jiduy, HNH pPa3MHOXMTL €ro, Hanp., caada
B MeyaThb DPYHOMHCH, NOMKHA GHTL paccMaTpHBaeMa, KaK MNMoKYyeHHe
Ha NpecTyneHHe.

Mepa couHanbHOH 3AMMTH 33 MOCAraTeNbCTBO Ha aBTOPCHOE
npaso—NpHHYAHTENbHHE pafoTel Ha Cpok Ao 3 Mec. HNH wrpad
mo 1000 py6.

[nasa .

MPECTYIJIEHUSA MPOTHUB HPABA T. H. MPOMBILLUIIEHHOH
COBCTBEHHOCTH.

§ 68. [fonaTHEe W BHAH NpEecCTyNnNeHHH NPOTHB
npasa T- H. NpoMuHmMueHHON co6cTBeHHocTH. [Ipaso
T. H. DPOMHIIEHHOR (COBCTBEHHOCTH MONET BHpa¥aTbCd B
npase H3obperaTend, B npaBe Ha NpoMuIeHHHHA ofpaseu, Ha
Ha ToBapHHH 3HAK WK Ha ¢upmy. B COOTBETCTBHH C 3THM H MO-
CAraTenbCTBa HA 8TO MpaBo NposBnsATcd B Buae: 1) nocsrarenscrsa
Ha npaBo u3obperartens, 2) nocsraTeNnbCTBa Ha Npaso Ha NPOMBILI-
neHHHH obpasel, 3) NocCAraTenLCTBa Ha NpaBo Ha TOBApHHH 3HaK
M 4) nocAraTenbcTBa Ha mnpaso Ha dupmy. Bce aTH npecTynHue
nesiHust oTHeceHn B Yron. Komexce (cr. 177 u 178) x rpynne
MMYUeCTBEHHKX MpecTynneHHH,

§ 69. 1) NocsaratenbcTBo Ha npaso u3obpeTa-
Tenga. [logo6Ho TOMYy, Kak OrpaxaaeTcsd AaBTOPCKOe TBOPYECTBO
H COSNAETCs AaBTOPCKOE MpaBo, HOMKH) OFPaXNATLCA TBOPYECTBO
yenoBexa B O6NAcTH Tex WM MHHX M306peTeHuil MM OTKPHTHI,
UMeUAX 3Ha49eHHe [ TEeXHHKH H3BeCTHOro MpOM3BIACTEA, N
NOMKHO CO30aBaThCa npasBo HaobperaTensi, T. €. ero Npaso HCKIO™
YUTENLHO MONL30BATRCS CBOHM H300peTeHHeM.
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Oxpana H306peTaTenbCKOro fnpasa TNPOHCXONAT NHIIL OyTEM
TIpHBHTErHi, NpefocTaBnseMux H3ob6peTaTento, Tak 4To Ge3 mony-
YeHHs1 MpHBHNErHH Ha H3obpeTeHHe, T. H. NMaTeEHTa, HET H ero
oxpasbl. Takod NOpPAAOK YCTaHOBNEH BO BCEX COBPEMEHHHX 3aKOHO-
NaTensCTBAX; OH MPHHAT U B HalleM npase (nocran. LHK u CHK
CCCP ot 12 cent. 1924 r. o naTeHTax Ha u3ofpereHHsa— cobp.
3ax. Ne 9 cT. 27).

[TocaraTensCTBO Ha npaBo H3oOpeTarensa XapaKTepH3yercs
B Yron. Kopexce, kak CaMOBONEHOE MONL30BAHHE H3IoOPETEHHEM
C HapylieHHeM NpaBHJI, YCTAHOBJEHHHX B 3aKOHAaX O MaTeHTax Ha
n3obperenus (cr. -177).

O61exToM 3TOro NpECTyMneHus sBnsercs H3obpeTeHue, 3ape-
FHCTPHPOBAaHHOE B YCTAHOBNEHHOM MOpPSOKe; MO HHM, B COOTBET-
CTBHHM C¢ CT. 32 nocrt., cneayer pa3yMeTs Takoe H3ob6peTeHHe,
OTHOCHTENILHO KoToporo 6mna cpenaHa dasBKa H3obeTaTenem
B Komuter mo menam u3sobperexuns npu Bucmem Cosete HaponHoro
Xoazsjictea CCCP u BmjaHo 3adB04YHOE CBHAETENBCTBO, TaK Kakx
C TIONyYeHHEM 3asiBOYHOTO CBMAETENBCTBA 3asiBUTENL NpHoOGpeTaeT
yXe us3BecTHHe npaBa—oH, Hel Tepasa npasa Ha npHobpeTeHHe
naTeHTa, MOXeT fenaTk CooSmEHHT Wy nyBnuxauku 06 H306peTeHuH,
TNPOH3BOAHTE nyﬁnwmoe HCOBITaHHE, NMPHBOAWTL €ro B HUCMNONHEHHE,
a Takwe ycTynate cBoufnpasa) HA nonyyeuue mnateHTa (cT. 34)
Tar kak camas 3asBKa EENaeTCd C UENnblo MONy4YeHHs NaTeHTa
Ha u3obperteHue (cf. 27), TO\M306peTeHHE, OTHOCHUTENLHO KOTOPOro
BHAHO 3a7BOYHOE| CBHOETENLCTBO, MAO/MXHO OXpPaHATBCS OT Camo-
BOABLHOTO NONBE30BAHWSALHM NADYTUMH JHUAMH M [0 NONy4eHUs 3ad-
BUTENeM naTeHTa Ha usobperenre, Ho uaobpereHre, OTHOCUTENLHO
KOTOpPOro HEe MOCTYNHA0 3afBKH W HEe BHAAHO 3asBOYHOrO CBHAE-
TEeNbkCTBA, HE MONL3YeTCH NPaBOBOH OXPaHOW.

IMonnas oxpaHa u3o6peTeHus HACTYNAeT C NONyuYeHHeM MaTeHTa
Ha uzobpereHHe (MaTeHTHas rpaMoTa), BmnaBaemoro KomuTerom no
nenam usobperenni (cr. 40) u umelowero cuny B TeweHue 15 ner
CO nHs1 ONyONHKOBaHWSI NMOCTAHOBNEHWS o BuMaye mateHTa (cT. 17).
9TOT NaTeHT BHINAETCH Ha HOBoe H3o6peTeHue, NONYCHAloUlee Mpo-
MHNEHHoe Hcnonb3oBanue (cr. 1). TMom HoBHM wu3cbpeTeHHem
CnegyeT MOHMMATh KaK CO3AaHHE HOBOro MpefMeTa WM OTKPHTHE
HOBOTO cCnoco6a NpPou3BOACTBA B MCKYCCTBE, peMecne, ¢pabpuuHo-
32BOJICKOH MNPOMEILIIEHHOCTH, B CENLCHOM X03A#CTBE, B CPeAcTBax
TIEPENBHXEHHA H CHOWIEHHS H T. M., TAK H YCOBEPIIEHCTBOBaHHE
YK€ CYWEecTBYOIHX MNpPeaMeToB MAH cmocoboB (cp. ct, 12); Ho
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n3o6peTeHHe He NPH3HAETCA HOBHIM, €CMK OHO KO BPEMEHW 3aABKH
6uino B npenenax CCCP uny 3a rpaHuueid NONHOCTBIO HAH B cytlie-
CTBEHHHX YaCcTAX OMUCAaHO B MEeYaTHOM TMPOH3BENEeHHM HACTONBKO
OTKPHTO, 4TO MOrno GHTH BOCMPOU3BeNneHO CBeaywHM nuuom (ct. 2).
YKa3zaHHWe CYUECTBEHHHX OTNUYHTENbHEX MPU3HAKOB H300peTeHHs:
ofpaayeT T. H. naTeHTHyw dopmyny (cT. 27), Bonpoc e o HOBH3HE
MOWIEXHT paspelleHHio ocobod sxcmepTHsH (cT. 36). Tax xax uso-
6peTeHue, cAenaHHOE OBHHM NULOM, MOXET MNOANEXATH YCOBEPILEH-
CTBOBAHHIO CO CTOPOHH APYroro, TO BONPOC O HOBH3HE HMeeT Gonb-
woe NpPaKTHYECKOe 3Ha4eHHe MPH PELIEeHHH BOMpoca O HapylIeHHH
npaea u3obperarTens.

Bhigaueii maTeHTa ycTaHaBNMBAeTCs NpaBo Ha u3obpeTeHue,
fIpHHEM TaK Kal 3TO [PaBO HMEeT OTYACTH JIMYHHHA, OTYACTH HMY-
LIeCTBeHHH XapaKTep, TO HaANeXHT paafiivaTh, C OHOW CTOPOHH,
npaBo H3oBpeTaTens, ¢ Apyrod npaso maTeHroobnanatens. J6a aTH
npaBa MONy4aoT YrojoBHO-NMPAaBOBYIO OXpaHy, TaK KaK, COrjiacHo
ct. 23 noct. 12 cent. 1924 r., HapyuleHWesgpaB H3obperarenei, a
TaKXe mnpaB naTeHToobnapgatene# MapaeTca B YronoBHOM MOpSAKE.

lpaBo nsobperaTens, KpoMe npasa 3asiBKkkh 06 u3oOpeTeHHH,
CBOAMTCA K TOMY, 4TO OH MMEET MpaBo Ha TO, YTOOH HMMSA ero, Kax
aBTopa H3obpeTeHHs, GuNOlOTMENEHO B MATEHTE, BHAAHHOM HA ero
p3cbpeTeHle, NPUTOM eCNH NaTeHT BHAAH Ha MM#A NpaBolpeeMHHKA
6es yKasaHHs HMMEHH [eHCTBHTENBHOro H3obperaTens, TO MOCHEAHHA
coxpaHseT mpaso FpebosarhbjonybnuxoeaHus KomuteTom no npenam
06 n3aobpeTeHHsAX |Er0 WMEHH, KaK AelcTBHTenbHOro usobperarens
(ct. ND.

Yrto kacaercsa npasa nateHToobnapaTensd, TO OHO 3axjlo4aeTcs
B HCK/IOHHUTENBLHOM MNpaBe OCYWECTBAATE B BHE MPOMHCHA NpH-
Hagnewauiee emy uaobperenue B npenenax CCCP, a umeHHO H3ro-
TOBNATL, NponaBsaTk, BBOAMTH B 060poT mmu Boobime ynotTpebnsats
npenMeT H3o6peTeHHUs B NPOMHIUIEHHLIX LENsX, npuyeM, DeHCTBHE
naTeHTa, OrpaXAaloiero HOBOH30OpPeTeHHHH Crnocob, MpocTHPAETCs
Taxye Ha BCE NPOOYKTH, MNONy4eHHHE HEeNOCPEeNCTBEHHO MO 3TOMY
cnocoby (ct.9). C npyrof cTopoHs NaTeHToo6nafaTenio NpUHaUIeXHT
npaBo OTYYAHTL OATEHT B MOnNHoM 06LEMe HNH C OrpaHH4YeHHeM
ero HNeACTBHs, a TakXke MepefasaTh €ro Mo HaCNeACcTBY, PaBHO KaK
BHJABaTh HAa OCHOBAHMM CBOEro MaTeHTa paspeleHHe (NHUEHSHIO)
Ha HCronb3oBaHHe W306peTeHHs B ONpeneneHHoM HalpaBleHHH
(ct. 10).

K aTomy cnemyer nofaBuTh, WTO NaTeHT Ha M3obpeTeHue,
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OTHOCAMWEECH K 06MACTH rOCYNapCTBEHHOH OGOpOHHE MMM HMepliee
0co60 BaMHOE 3HAYEHHE A CTPAHH, MOXET OHITL, MPH OTCYTCTBHH
ROGPOBONILHOrO COrMalWeH s, TPUHYAHTENLHO OTHYXAEH B NONBL3y
rocysapcrea ocobnM nocTraHoBneHueM CoBeTa Tpyna u O6opoum
(c1- 15).

Hsobpetenne, KaKk HenocpeNCTBEHHLIH NpeaMeT paccMaTpHBae-
MOrO MPECTYMHOro, AEHHHS, NOMKHO GHITH YyXHM ANa BHHOBHOr0, HO
H COGCTBEHHOE H30OpeTeHue, OTHYKICHHOEe 4BTOPOM B YGTAHOBNIEHHOM
NOpALKe APyroMy nuuy, TOYHO TaKXe SIBNSAETCH OGLEKTOM Mpecry-
[NeHHs,

B cooTBETCTBHH C [BOMCTBEHHHM XapaKTepoMm npaBa Ha H30-
6peTeHne, U NOCATaTeNLCTBA HA 3TO NPABO MOrYT OHTB ABOSIKHMH:
HIIH CaMOBONBLHOE TMONIL30BAHHE YYKHM H306peTeHHEM ¢ Bugayei
ero 3a cobcreeHHoe (momnor B aBTOPCTBE) H/IM CAMOBONLHOE MOJik-
30BaHHE 4YyXMHM nateHTomM Ha usobpetexue. [oa nocnegHee momxHE
GHTH nonseNeHH TaKHE AeSHHS, Kak H3rOTOBAEeHHe, npofaxa, BBe-
AeHHe B 06OPOT M BOOGIE yMOTPe6NeHHE B, OPOMHIINEHHNX UeNsX
rnpenmMera 4yxoro uaobperenus. Han#ysocTs MPOMHILLINIEHHOH uenu
A3HHOH [esATeNBHOCTH MNPEeNCTABASETEs CYLIECTBEHHOH, TaKk 4To,
€CNH KTO HCONL30BAN H300pPETEHHEnE HHTEPEcax YHCTO NHYHHX,
TO HET elle NPOTHBO3AKOHHOCTH\B naHhoM aesuuu. K npectynHomy
MOJL30BAHUIO YYHHUM H30GPETEHHEMUAOMKHEl GHITL OTHECEHH M Te
C/ly4aH, Korna BHHOBHEHIM)  CAMOBOJNILHO MONL3YeTCA H306pEeTEeHHEIM
ApYrHM NMLOM CMOCOBOM NPOMSBOACTBA TeX MJIH MHHX peAMeToB,
a TaK¥e W TaKue HAesHHH, KOTOPHE 3aKI0YAIOTCH B HCNONb3OBAHHH
4y}oro Hu3o6peTeHHs, 334 npefenaMu MHONAyYeHHON JIHUEHSHHM OT
naTeHToob6nanarens. HakoHeu, caMoBonkHoe mnonb3oBaHue Gyner
H B TOM c/ay4ae, eCld BHHOBHHH MONB3yeTCA NATEHTOM, NPHHYAH-
TENBHO OTYYXKINEHHHM B MONbL3y rocynapcrBa. C Apyroi CTOPOHH
HEeT COCTaBa MNPECTYMNEeHHs, eC¥ JHUO N0 AHS Ny6nHKauuK O BH-
Aaye 3as1BOYHOrO CBHAETENLCTBA A06POCOBECTHO MPHUMEHSN0 AAHHOEe
u306peTeHde B NPOMHIWIEHHOM npeanpusTud (cT. 16), a TakKe
€CITH OHO MO0Mk30Banock H300peTeHHEM [0 HCTEYEHHH MSATH JIeT
C MOMEHTa BHIOA4YH MaTeHTa, ecld B TEe4YEeHHE STOro BPEMEHH
naredTooSnagaTenk HH JIAYHO, HHM TyTeM BHIAYH JULEH3HH He
ocyumecTsdn csoe npaso (cT. 18).

C BHyTpeHHe#l CTOPOHH NPECTYN/EHHE JOMKHO GHTL COBEPLIEHO
yMuHwneHo. BuHOBHHHA fJomked 3HaTh 4TO HaHHoe u3obpereHue
€My He NPHHANNeXUT, U OO/KeH XenaTh BOCMNOMNL30BATLCH WM, Kax
cBoed Co6CTREHHOCTEI.
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[lpecrynHoe geficTeHe B COCTase QAHHOrO NpecTyNieHHs
TMOHUMAETCS, KaK CAMOBONLHOE MONbL30BaHUE 4YY)XKUM H306peTeHuHeM,
OXpaHAEMEIM 3asiBOYHHI CBHIETENLCTBOM HIIH MATEHTHOH FpamoToi.
9To caMoBONLHOE MONBL3OEAHUE, €CThL MONbL3OBAHHE, MPOKCXOAsIIEe
6e3 paspeuresus TOro nHua, KoTopoe obnajaeT maHHEM H3oGpere-
HHEM, HUIH BOMpEKH TeM YCMNOBHAM, Ha KOTOPHIX MPENOCTABMNEHO
Nnonb30BAHHE YY)KHUM MATEHTOM Ha H3obpereHue. [lonb3oBaHHe e
4yXuM H306peTeHHEeM eCThb CCYIUECTBAEHHe MATEeHTAa, BEINAHHOrO Ha
nNanHoe usobpeteHue. Ero comepiaHHe 3aBUCHT OT CBOMCTBA TOro
H306peTeHus, HA KOTOpOe fOaH MaTeHT. ECNH MaTeHT BHIAH Ha Ma3-
FOTOBNEHHE KaK¥X nu6o MpeNMeTOB, TO BCSKOE H3rOTOBNEHHE HX 6es
paspewieHdss narteHToo6nanarens 6yneT HapylleHHeM ero npaea.
Ecnu mateHT BwIaH TONLKO Ha onpefefieHHHH Cnoco6 unu npuem,
TO HapyuieHueMm ero OyleT ynoTpebneHHWe HMEHHO Taxoro crocofa
WM TIpHeMa, NpH4eM BCe OCTaNbHHE SBAAITESA N03BONAeHHHMU. Ecnu
NaTeHT MMEeT NPeaMEeTOM KaKOW-HUOGyNb MPHEM MPOW3BOACTBA NpH
MOMOILK H306PeTeHHHWX U TOrO H OrpamfAeHHLIX NaTeHTOM OpYmuM,
TO HapyuweHueM nareHTa OyneT Kag HIroTOBNEHHEe TAKUX OpYAHMH,
TaKk M ynorpebneHuHe HX ONs _OrPaXAEHHHX MNAaTEHTOM [PHEMOB.
C npyrod cTopoHH panbHedwas paspaborTka CaMoii MHCNH, Haulen-
wen cebe BupaeHHe B H3BECTHOM H306peTEHHH, U TIDHMEHEHHE ee
K MPOM3BOACTBAaM, He OCPaXXNeHHHM BHAAHHHM MaTeHTOM, He Gyaer
MpefcTaBnaTh Co60k MpPecTynHoro nesaHH.

[lpectynneHue HONMHO), CYHTATHCS OKOHYEHHHM C MOMEHTA
HCNONB30BAHUS YYMOro MAaTEHTAa Ha H306peTeHHe, HO MONyHeHHs
MpH BTOM KaKOW-HUOYAL MMYIECTBEHHOH BHIONM WA COCTaBa npe-
CTYMMeHHa CNeuHansHo He Tpebyerca.

Mepa counanbHo#H 3aU[HTH 32 CaMOBONEHOE MOJNIb30BAHAE H30-
GpeTeHHEM—INpPHHYAUTSNbHEE paGoTH HAa CPoK Oo 3 Mec, HNH WTpad
no 1000 pyé. s

§ 70. II). IMocaraTenbCTBO Ha NPOMHIWIEHHHH
o6pasen. OguHaKoBoe 3Ha4YeHHe C CAMOBONLHHM [10NL30BAHHEM
YyXHM H306peTeHHEM HMMEeeT CaMOBONLHOE [ONb30BaHHE YYMHM
MPOMHILINEHHEM 06pasuom (DHCYHKOM HNIH Mofenbi). B cocraBnennu
nmofobHHX 06)a3noB MNpPoABNAETCA HHAWBHAya/NbHOE TBOPYECTBO HK
aBTOpa, ¥ OXxpaHa HX HONXKHA HMETh TaKOH Xe XapakTep, Kak H
oxpaHa H3o6peTeHHH, C KOTOPHMH OHH MMET MHoro obuero. Op-
HAKO MOCAraTeNbCTBO HA MPaBO HA MPOMHIUNEHHHH obpaseu Yrom.
Kogexc npHpaBHHBAaeT HE K MONL30BAHUIC HYyXHM H30bpeTeHueM, a
¥ MONb30BAHHKIO HYXHM TOBADHHM 3HAKOM, noMewmas eroHe B cT. 177,
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a 178, x0T PHCYHKH W MONENH, SBMSIOLHECS MPOMHILIEHHEMA 06~
pasluamu, OTNHWYAITCS MO CBOEMY CYIUECTBY OT TeX PHCYHKOB, KOTO-
pHE rpenHa3Ha4eHH [Uls BOCTPOMSBENeHMsl HA M3BECTHHX H3AENHAX
M KOTOpHE WMET 3Ha4YeHHe TOBAPHHX 3Haxos 1).

O6BLEeKTOM NAHHOrO NPECcTYN/eHHs SBNSETCs HKCKIKYHTe/NbHoe
npaBso BOCMPOM3BOAMTL B BHAE MPOMEICNA MPOMHMWIIEHHHA o6pasel
B LENIOM HNH OTHeNbHHX XaPaKTEePHHX YacTdAx, BBOAWTL H3AeNusd,
ponpou3Bofsimue obpasen, B oGOPOT MM MHEM 06pa3oM MONB3O-
pathcst uMu (ct. 7 noct. UMK u CHK CCCP ot 12 ceHrT. 1924r-
0 MpOMHILNEHHbX ofipasuax—cobp, sak. 1924 r. Ne 9 cT. 98),

310 npaso Ha ofpaseu npuobperaeTcs Ha OCHOBAHHUM 3aFBKH
erc aBTopa MNM ero npasonpeemHuka (CT. 2) u nocnenyoued peri-
cTpau¥u Ha 3 roaa, CYWTas CO OHA 3aABHH (cT. 4), npuyeM mpaso
9T0 MOXeT OHTH OTYYKASHO Kax [0, TaK H nocne 3asiBKH (c-r. 9).

Camue 06pa3us NPeAcTaBsnsioTcs B ABYX BMAAX, 3T0—a) HOBHe
no Buay HNH OpPME XYNOXECTBEHHO-NPOMHIIAEHHbIe PUCYHKH, Mpea-
HasHa4YeHHHE N BOCTIPOU3BENeHUs B COOTBETCTBYIOIIHX H3AAHHUAX,
u 6) HoBHe mo Buly, no dopMe, Mo JCTPOACTBY HNM PACMONIOKEHUIO
yacTell MopenH, npenHasHaYeHHBEe AN IPOMBILIeHHOCTH, KyCTapHOro
TIPOM3BOACTBA, TOPrOBNHM, peMegna, JAoMawHero ofuxofa M Boobuie
nns scakoii pabortH (cT. 1)y

CaMoBONBLHOE MONb3IOBAHUE UYKMM NPOMHUUIEHHHM 06pasLoM
NOMKHO GHTH COBEPLIEHO YMLILIIEHHO, T.~€. BUHOBHLIHA [IOJIKEH 3HATS,
YTO OH He UMeeT npaBa MNoiBIoBATHCA NAHHEIM PHCYHKOM WM [AHHOH
Monensio, U xenath uMu BochoneaosaTecs. Ho kpome Toro Yronm.
Konekc TpebyeT B BIOM (£nyuae H HANUYHOCTH OCOGOH UeNH Aes-
TenbHOCTH BHHOBHOFO — Lend  HenobpoCOBECTHOH KOHKYPEHLHH.
HysHo, ONHAKO, CKa3aTh, HTO ECMH 3Ta Uenb, YKasaHHas Boob1e ana
BCex NpecTynieHui, ynomunaemux B CT. 178, mpeacrasnsercsa Cy~
MecTBEeHHOH Mg MoNb30BAHHA YYKHMH TOBApPHHIMH 3HAKaMH H Hy-
woii GHpMOH, TO WIS MONbL3OBAHUS YYKHMH PHCYHKaMH H MOLENSIMH
oHA He WCHepnEHIBaeT BCex TeX CNy4aes, rAe yMEcTHO yCTaHoBleHHe
YrofioBHOR OTBETCTBEHHOCTH. DTO AesiHHe MOXeT ¥ He MMeTb Hu~
qero ofuiero ¢ HENoBPOCOBECTHOH KOHKypeHLuel, SBusch nocsira
TenLCTBOM Ha MHTEpecH nuua, SBNs0Lierocs aBTOpoM PHCYHKa HiH
Mofien#, a He Ha WHTEPeCH TOProBUEB HIH MPOMLIUMEHHHKOB, CTPa~
NaoIMX OT HeloBpOCOBECTHOMH KOHKYDEHLHUH, '

1) MpasunbHEE MOCTYyNano Yyrol. Yox. 1903 r., conocTaBnsf 3T0 OedA-
¥iHe ¢ Monb30BaHMEM uyxuM H3obpereHnem (cTp. 621).
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MpecTynHoe nefACTBHE B COCTaBe AAHHOTO MpEeCTynneHus ecTs
napylueHue npasa Ha ofpaseu, T.-e. BOCNpOM3BeneHue ero B BHOE
fipoMHICNa U3 JApYyroro Marepnana, ApPyruM crnocoboM, B ApYyrHX pas-
mepax WNM KpacKax MAHW C He3aMeTHHMH MNpH o6H4YHOM OCMOTpE
BHIOW3MEHEHWsIMH, 3 PAaBHO M BOCTIPOW3BENEHHE A APYrod OTpacnH
npomuimnenHocTH (ct. 10). Ho Bocnpou3seieHHe PUCYHK3, npeaHa-
3HAYEHHOro MAng H306pa)eHus Ha TOBEPXHOCTH, B BHAE usnenui 06n-
emHoli GopMH M Hao60pOT HEe CYMTaeTCs HapylleHHeM npasa Ha
o6pazeu (ct. 10 nmpum.).

Mepa couuanbHOi 3amATH 3a AaHHOE NPEeCcTynieHue — MpH-
HynuTenbHue paboTh Ha CPOK 10 6 mec. unu wtpad no 3000 pyb.

§ 71. III). TocsAraTensCTBO Ha ToOBapHHHA 3HAK,
Kpome npaBa Ha o6paseu yronoBHO-NPaBOBOH OXPaHOA MONb3YeTCs
npaBo Ha TOBapHHIE 3HAKH, KOTOPHE ynoTpebnanTca Ansg  OTIHYHSA
BHINYCKAGMHX MNY COHBaeMHX NMPOMHIUITEHHAKAMH WM TOProBUaMK
TOBapoB OT TOBAPOB NPYrWX NPOMEILJIEHHKOB (MK TOProBLES. OtH
ToBapHHE 3HaKH, ynoTpebnsieMse aa 0603HAYeHNs OTAENBHLIX NPEl-
METOB, MMET TECHy CB#3b C TeM{ NpeAnpAHUMATENEM, KOTOpH#A
ux ynorpebiasieT. YcraHoBnHBas JOBapHHE 3HAKH HA BHIYCKaeMue
wnu cOLBaeMbie W3fenus, (GabPUKEHTE M) TOProBuUH, a TaKie Mpo-
MBILITIEHHEe ¥ TOProBHE NMPEenupusitusl ETPEMATCH TaKHM nyTeM HATH
HaBCTpeuy TOMY NOBEPHIO K HHM)NoKynatens, 6e3 KOTOPOro HEMH-
CNUMO M TOpProeoe J[efo H IpHOGPETEHHE COMPSAMEHHEIX C 3THM no-
BepHeM J0XOfoB. 3T0 noBe;Ue)NPHOGPETAETCS MHOrONIETHHM TPYAOM,
3aTpaToil 3HAYNTENLHOrO KAMMTAaNa, NOCTOSHHEIM BHINYCKOM B CBET
nobpoxadecTBeHHoro €eo6pasHo ueHe ToBapa M T. .

TopapHHi 3HAK, MOCTAR/IEHHHHA Ha MSBECTHOM npegMeTe, HMe-
eT BBUAY OTMETHTH N06POKA4ECTBEHHOCTL TOBapa, yKasHBas Ha npo-
HCXOWIEHHE ero oT OpMelejieHHOro NMpeAnpUHAMaTens, Monb3yolie-
rocsi W3BECTHOH penyTauWei, WIH Ha COWT onpeneneHHHM TOpProB-
ueM, nonL3yoIMMCs OBECTBEHHEM NOBEPHEM 6naronaps Ka4ecTBY
c6nBaeMHXx MpenqMeToB. DTa MopanbHasg CTOPOHA TOBApHOro 3HaKa
npunaeT eMy ocobeHHHi XapakTep, 3acTaBNgOUIMIA BHAENATE NpaBo
Ha ToBapHHIA 3HaK, MONo6HO ABTOPCKOMY MpaBy H MpaBy Haobpeta-
‘Tens, U3 obiuero NOHATHS MMYylWecTBa.

Vron. Komexc, ycraHaBnuBas yroJioBHO-TIpaBoByl O0XpaHy TO-
BApHOro 3HaKa, NpeayCMAaTpHUBaeT CaMOBOILHOE MONL30BAHUE HYyXUM
ToRapHEM, GabpHYHEIM WIH peMecileHHHM 3HAKOM (ct. 178).

CaMoBONbLHCE [ONB30BaHHE YYXMUM TOBApHHM 3HAKOM MOXKHO
OnpenenuTh, Kak CaMoBo/ibHOE MOMElleHHe Ha ToBapax WnW MpenMe-
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Tax ¢abpu4HO-32BONCKOr0 HNH PeMec/eHHOoro NMpOM3BOACTBA 3HAKOB,
saknmo4yalouwnx B cebe TOYHOE BOCMPOU3BENEHHE MU SBHOE CXONCTBO
C YYXHMH 3HAKaMH.

[IpenMeToM naHHOro NpecTynneHus SBASETCH TOBapHHH 3HaK,
C KOTOpeIM COMOCTaBfeHw! 3HaKW (abpuyHud W pemecneHHmit, [lo-
HATHe TOBAapHOro 3HaKa ycTaHaenuBaetca noct. LIMK u CHK
CCCP ot 12 desp. 1926 r. (coBp. 3ax. Ne 11 cr. 80). ToBapHue
SHAKH, B3TO—MOMEUIEHHHe, B UeNSX OT/HYHS BHINYCKAEMHX WM
COHBAEMHX MNPOMHIUNEHHEMH HJIH TOPrOBHIMH MpeAnpHATHAMH TOBa-
POB OT TOBApOB APYrHX MPeAfNpPHATHH, NOCTOSHHHE OTNHYHTENBHHE
SHaKH, Ha CaMOM TOBape MIH Ha €ro ymaKoBKe, Kak To: KieiMa,
naoM6H, TaBPO, METKH, OTHKETKH, BHHLETKH, SAPNEIKK, OOTOMXKH,
PHCYHKH, a TaKXe [eBH3H, OPHIHHANBHHEE Ha3BaHHWA ¥ CNOBa, Coye-
TaHWe HX, paBHO KaK M YNaKOBKA OPHUIrHMHANBLHEIX BHIOOB (CT. 1 M 2
noct.). Beakud ToBapHui 3HaK pomken COllepHaTh ofo3HayeHHe
bUPMH NPEANpHATHS W yKAa3aHHE ero MecTOHAXOKICHHSH (cr. 3),
TaK 4TO OH MOXeT OHTb NpPHCBOEH 4TONBKO™ TaKHMM MPOMHILIIEH-
HHM M  TOPrOBHM MNpeAnpHATHSM,( KOTOpLEs HMET H3BECTHYIO
dupmy.

OxpaHo# ToBapHHI 3HAK AONB3YETCS TONBbKO TOrAA Korga
OH 3aperucTpUpoBaH cnoma;cmgﬂﬂum ycraHoBnednemM—OTaenos To-
BapHHX 3HAKOB M NPOMHUINEHHEX) 06pa3uoB KomuTera 06 H3obpeTe-
nusix npu BCHX (cT. 6);caMas oxpaHa ToBapHOro 3HaKa NPOU3BOAMTCA
nyTeM BHAAYH CBHAETENBCTBA HAa WCKAOYHTENBHOE MONB30OBAHHE
AaHHHM 3HaKoM (CT\8) u AdeTCH HA onpeneneHHHR CPOK, yKA3AHHHIM
3ageutenem (ct. 13), mpA4sM Bnaneneu CBHAETENHCTBA Ha npaso
HCKIIOYHTENLHOrO MONb30BAHWA TOBAPHHM 3HAKOM MOXeT TpeboBaTh
OT BCSIKOrO APYroro n¥ua npeKpaleHdst HEe3aKOHHOro MONL30BaHHUA
TOMASCTBEHHBIM MIIH CXOAHHM C HUM 3HaKoM (cT. 14). Yto kacaercs
pemMecneHHHX ¥ (GabpHUyHHIX 3HAKOB, TO, MOCKOMLKY OHH HEe OXBa-
THBAOTCA TOBAPHLHIM 3HAaKOM, HeoOXONMMOH NPHUHANNEKHOCTLIO
KOTOpOro SBNAETCA HANHYHOCTL onpenefieHHOH GHPME Npeanpus-
THS, OHH 0CO60 MOKa B HAalIeM 3aKOHOAATENBCTHE He fIpenycMaTpH-
BaKTCH.

C BHyTpeHHed CTOPOHH MpECTYNHOE H#EesHHUE MOMKHO OHTE
COBEpLIEHO YMHIIEHHO. BHHOBHHH [OMXKeH 3HaTh, YTO AAHHHH
TOBapHHA 3HAK NPHHALMEXWHT MIBECTHOMY NPENnpHATHIO, U NOMKEH
HEeNnaTe MCNonbL30oBaTh ero, Ho KpoMme yMuEICNa y BHHOBHOrO HOMKHA
GHTB CNeUHanbHAS ek NesTeNbHOCTH—Le b HEN0BPOCOBECTHOM KOH-
KyPeHUH#, noa KOTOPOH CreayeT pa3yMeTb KOHKYPEHUMIO, MPOTHBO-
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pevallyio yCTaHOBHBIIKMCS B TOProBoM OniTy o6uuasm !), KoHeuHo,
BOMPOC (PAKTa NPH3HATh UNH HEe MNpH3HaTh B OTAENLHOM Cciy4ae
HanH4YHOCTHL HEel06pOCOBECTHOH KOHKypeHUHH. Bo Bcakom cnyuae
Nofib30BaHHE YYXHM TOBapHHM 3HAKOM C MHOH Llenkio, KpoMe yka-
3aHHOH B 3aHOHe, XOTH M COCTAaB/NfAET Helo3BONEHHOe [edHHe, Mory-
ee Bje4k BO3MelleHHe MPHYMHEHHOro Bpeja, HO He SBIAETCH elle
NpPecTyn/IeHHEeM.,

' [lpectynHoe neiicTBHe B COCTaBe NaHHOrO NeAHHS BHIpaXaercs
B, CAMOBO/IEHOM MONb30BaHUH TOBApPHHIM 3HAKOM, T.-8. B MONbL30Ba-
HHM UM Ge3 paspelwleHHs ero Bnajensua. EcnW QaHHEH TOBapHHIH
3HaK nepeuies K JWLY, NOAb3YOWEMYCcd WM B CHAY AOroBOpa, 3AeCh,
KOHEYHO, HEeT MPecTyMIeHus.,

IMonb3oBaHue 4yXHM TOBapHHM 3HAKOM O3Ha4yaeT TO4YHoe ero
BOCNPON3BEJSHHE WX BOCMpPOU3BEefeHHe, ABHO CXOACTBEHHOE C TEM,
KOTOpOE NPHHALIEHUT APYroMy NPENNpHATHIO, BCIENCTBHE YEro OfHH
TOBApH HE MOryT 6HThL OTNHY4eHH oT apyrax. OHO mnposBnseTcA
HNY B BUOE HANOXEHHUS HA HakWe HUOYABWAPEOMEeTH TOBAPHHIX 3HA-
KOB MpenNnpHATHH, KOTOPHE HMEeHHO/NaHHHE MPEeAMeTH HW3roToBIAKT
WIH MUMeT y cefd Nng NPolaXH; HAW B Buie ynoTpelneHHs op#a-
THHANLHOW YMAaKOBKH, ynoTpeSilseMoi ApyruM mnpepnpustheM. Bo-
ApoC 0 CXOACTBE OQHOr0 TOBAapHOro 3Haka C NPYruM MOMIEXMUT pas-
peLIeHHI0 CYNOM B Kaxnom oTAENEHOM crnyyae B CBfI3Y C ero oco-
6eHHOCTAMH.

OxoH4eHHEMfMpECTYMMIEHHEe [O/IMHO CHYUTATBCS C MOMEHTa
HaloXeHusl TOProBoro 3Haka Ha Te H3[eNus, Ha KOTOpHE OH He
moxeT GHTL HaknammpaeM. HanuyHOCTH BHNYCKa B NPOAAXYy HIH
cBrITAa 3THX HM3nenuil NMIA COCTABA MNPEecTynieHus He TpebyeTcs.

Mepa couHanbHOH 3aIUMTH 33 CaMOBONLHOE [IONL30BAHUE TO-
BapHBIM 3HAKOM —IMpHHYOUTEeNLHHE paGoTH Ha CPoK RO 3 MEc. MUK
wrpad mno 3000 py6.

§ 72.1V). TlocsaratenscTtBo Ha ¢upmy. [locnennni
BUL [OAHHOH FpPYNNH MPecTynneHHH TMpPeicTaBnfeT CaMOBOJILHOE
NonL30BaHHE HY¥OH GHUPMON WM 4YyKHM HanMmeHoBaHueM (cT. 178).

dupma ecTh HaHMEHOBaHHE TOProBOTO MU MPOMEIIEHHOro
NpennpHsITHA, HHIMBHAYANHsUpylolee ero B ToproeoM Gury. B ox-
paHe ¢HpPMH KpoMe HMYIUECTBEHHOro B3J/IeMEHTa 3aKIl4yaeTcsd W

1) 3unn6epuwteiin (,Heno6pocosecTHan HoHKypeHuua“ — Con. [lpaso
1925 r. Me 3 ¢rp. 50) xapakTepHayeT ee, KaK OOLIECTBEHHO BPE[HHE MPHEME!
KOHKYPEHLHH, JeXallHe BHE YCIOBH DA3BUTHA NPOH3BONHTENBHHX CHI
CTPaHH,
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AMYHEA: B €8 OXpaHe NEeXHUT orpaxAaeHHe IoNoB AeATEeNbHOCTH (H3aH-
HECKOro MM IOPHAHYECKOro jJHua B 06MacTH ero TpyAa Han co3jga-
HueM Toprosoro npeanpuatHsa. [losepue K uymoir ¢dupMe npuobpe-
TAeTCs NeATENbHOCTRIO MPEeANpPHSATHSA, HOCSLIEro OnpeneneHHoe Hau-
meHosaHue. [ToaTomy B none3osaHuu uyxKoi dbupmoii  3akmioyaeTcs
TOCAraTeNbCTBO HE TO/IBHO HA MMYLIECTBEHHEIR HO M HA JUYHHI
MHTEpec, Tak €, KaK B MoCAraTenbCTBaX Ha aBTOPCKOE NpPAaRo, Ha
npaso M3o0perartens ¥ Ha NPaBo Ha TOBApHHI 3HaK.

Cornacxo noct. LIMK u CHK CCCP ot8 uions 1927 r. (cofp.
sak. Ne 40 cr. 395), npaso Ha ¢upmMy cocTouT B npaBe HC-
KMIOYHTENBLHOrO 10/1630BaHUST QUPMEHHEIM HAMMEHOBAHUEM B Clel-
Kax, Ha BHIBECKaX, B OOGBABNEHMNX, PeKNamax, Ha 6raHKax, Ha cye-
Tax, Ha ToBapax MPeanpusaATUsl, UX ynakoBKke u T. m. (ct. 8), mpu-
4eM, BCAKHH, KTO obnajaeT npaBoM Ha dupMy, Moxer Tpe6oBaTk B
cyne6HoM MopsiiKe NMpeKpaleHUs MONL3OBAHMS TOWIECTBeHHOH HIIH
cxonHod UPMOA CO CTOPOHEI IPYrUX NHU, d PAaBHO BO3IMEIUEHHS
YOHTKOB, NPHYMHEHHHX TaKUM MONL3OBAHHEM, MOCKONBKY y HEero
npaBo Ha QUPMY BOSHKKIIO paHble ADYrHX U NOCKONLKY BCNeNCTBUE
TOMIOECTBA HNY CXOACTBA (BUPM /BO3HHKAET BO3IMOXHOCTE HX CMe-
weHus (ct. 11).

[lpaso Ha ¢upmy HeflMOMeT OHITE OTYYKAEHO OTAENBLHO OT
MpPEeAnpUATUS, W B Cny4de nepexofa [peinpUsTHS K HOBOMY Bna-
RenbUy TAKOBOH MOXeET MOAL3OBATLCH MpexHed ¢GupPMOH npemnpus-
THA TUWL C COTNACHS MPEeMHEero BlafieNbla HIIH Eero npasonpeeM-
HUKOB W NMWE NMDU YCNOBHYM 106aBNeHWs K Hed yxkasaHHs Ha npe-
EMCTBEHHYI0 CBfA3b (€N, 12).

Camas Qupma momKHa 3aknouaTe B cebe ykasauue npenMera
NesATeNIbHOCTH NpeanpuaTHs W Ipyrme nauHue (cr., 1—6), npuuem
HE [103BONAETCS BKNWYATh B Gupmy obo3HaveHus, CNOCOGHEE BBECTH
B 3abnyxneHue (cT. 7). dupmeHHOe HAUMEHOBAHHE He MONNENKUT
0co60ii PerucTpauuu, He3aBHCHMO OT PEeruCTPauHH NpeanpUATHSA
(ct. 10). .

[locsratenscTBO Ha ¢upMy mnouumaercs B Yron, Kon,
KaK CaMOBOJILHOE MONb30BaHWE 4YWOU Qupmoii B uenax Hepo6poco-
BECTHOH KOHKypeHuuHH. C BHYTpPeHHEH CTOPOHH npecTynieHHe
IOMKHO OHTH COBEPLIEHO HENpPEeMEHHO YMHIUNEHHO M MPUTOM C
ONPENEneHHoN enblo—Heno6pPoCoBECTHON KOHKYPeHUMeH, MpH OTCyT-
CTBHH KAKOBOH HET cocTaBa NPEeCcTymiaeHus.

CamoBonbHoe nonb3osaHHe 30eCh, KaK W B APYrHX cny4asx,
npennonaraeT OTCYTCTBHE 3aKOHHOTO OCHOBAHHA MONb30BAHUS W3-
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BecTHOW ¢GHUpMON, MpUYeM 3TO MNONL30BAHUE MOXKET M He conpo-
BOXAATLCA yNOoTpeGneHHeM HyMOro TOBAPHOrO 3HAKA H MOXET BH-
paxaTecs B pasHHX HHHX [JeHCTBHAX, Hanp. B ynoTpe6neHWH BH-
BecKH QUPMH 4 T. M.

HAns coctaBa npecTynyieHus HOCTATO4HO yCTaHoBNeHMs daxta
TIONb30BAHHA YYMOH GHUPMOH; NONYYHN MM NPH 3TOM BHHOBHHIN
Kakyio Hubyns BHropy, 6e3pasnuyHo.

Mepa counansHoH 3awuTH 33 NOCAraTeNsCTBO HA MpaBo HA
bHpMy—npHHYIuTeNbHHE PaBoTH Ha CPOK 00 6 Mec. unu wrpad
no 3000 py6.
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INocrareiinbiit ykasaTtens.

(PKupnuM wpudToM oTMeYeHH CTpaHmuH, Ha KOTOpHX naetcs Gonee
nonpo6HLEIA aHaNnH3 COOTRETCTREHHHX cTaTedl Yron. Kon.).

1) Yron. Kop. PCOCP.

Cratbn. Crpannis. Crarsn, Cipannun.

10 32 70 10

13 75 Q. “ 130, 148

16 160 74 20

17 100, 103 71 143

18 100 79 10, 36, 61, 69 2

19 23, 27,31, 148 79 10, 24, 27, 30, 33,

49 26, 32,33 34, 35

582 10 80 10, 19, 34

58% 30, 35 82 37

5812 100 85 10, 36, 70, 106, 110. 111
592 10, 30, 35 86 10, 106, 110, 113

598 §530..30, 35, 61, 72, 87 10, 110, 112

96, 100 88 137

598 137 89 192

5911 131 90 17, 22, 50, 62,87, 107,
5912 11, 100 108, 109, 111, 153
5913 100 93 131

63 10, 37, 5i 85 137
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CrateH.

97

98

99
101
102
104
105
106
107
108
109
110
111
116
117
118
120
123
128

129
130
131
132
136
137
139
140
142
146
162

Crpanmust CrateH.
131 162 n, ,a“
11, 131 162 n. .6
110131
131 162" n-" n"
131 162 n. ,r*
131
131 162 n. ,a%
8
131, 163 162 npum.
28 163
10, 54, 55, 110, 120, 121 64
10, 110
10, 122 165
9, 53, 54, 55, 56
130, 161
130 166
21, 137
10, 137, 149 167
9, 53, 119, 420, 121,323,
124
168
9, 119, 121, 123,124
9, 53, 119, 125, 126
9, 19, 127 169
123, 124, 126, 129
27, 97, 98
33
32 170
33
171
33, 97
94, 159
8, 9, 12, 15, 18, 37, 59, 172

61, 68, 69, 86

Crpanuiist.

73, 74, 75, 76, 80, 81

73, 75, 76, 77, 78,
80, 81, 100

73, 75, 79, 80

54, 74, 79, 80, 81,
82, 83

54, 74, 80, 82, 83,
85, 93

86, 87

8, 12, 14, 37, 59,
68, 86

8, 9, 12, 101, 102,
103, 104, 130

8, 9, 12, 15, 18, 37,
59, 61, 68, 87, 88,
90, 100

8, 12, 59, 68, 69, 83,
84, 85, 86, 87, 89

8,9, 12,1518, 37,
59, 61, 68, 93, 95
96, 97, 98, 99

8, 9, 12, 15, 18, 37
39, 41, 43, 45. 47,
49, 53, 58, 103

8,9, 15, 26, 61, 119,
128, 130, 133, 134,
137, 140, 143, 147,
148,149, 150

8, 12, 133, 137, 143,
148

8, 12, 130, 133, 134,
148, 149, 150, 151,
152 -

8, 130, 133, 149, 150,
152
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Crartbi. CrpaHuubi.

173 8,130,162, 163, 166.
167. 169

174 8, 9, 16, 61, 130, 153,
154, 157, 159, 160

175" 8, 9, 12,'16;:17, 18,
19, 22, 23, 24, 25,
26, 27, 28, 29, 30.
31. 32, 33, 35

176 8

177 8,174,175, 178, 181,

194

182, 185

Crarten.

178

179
182
187
19310

1931
19313
193

Crpanuupi.

9, 174, 181, 186, 187,
189

131

131

137

11, S0, 51, 57, 102,
105

82

11, 36

11, 61, 62, 89, 99,
152

2) Vron. Kon. ComwoaHeix Pecrnybiuk.

¥Yroa. Kon.

_ ycee
116 120, 123
117 124
170 n. ,B* 76
170 0. .e* &
170 u. ,n* (83
171 6%, 85
173 89
174 94
175 103
116 91
178 58
179 43
180 135, 146
181 127
182 148
183 149
186 151
187 169
188 155

Yron. Ko
Aa, CCP

180)n. ,a% 14
180 n. .3* 77

184
197a

95
34



3) Vron. Tpou. Kog. PCOCP.

11 174

4) lpaxn. Kon. PCOHCP.

1
21 npum.
23
33
68
68a
686
110
117

13*

18, 26
38
105
162
15, 59
59
59
166
122

136
156
195
213

167
131
138
163

195



AArdaBuTHO-IpEAMETHDIA yKa3aTeAb.

A.

ABTopcKoe npaBo (ero HapyweHue), 174.
AwmmyHuuus (npomorauue), S7.
ApeHpartop (pacToyeHue umymecrsa), 125.

BI

Bauna (pas6o#), 96.
BeasbuneTHu# mpoean, 144.
BecxoasiicTBeHHoCcTh, 120,

Barou (kpawa), 79, 80.

Bews, KaKk NpeAMeT UMYWECTBEHHOro npecrynnedus, 12.
Banom (xpaxa), 77.

Bounckoe uMyuwecTBo (mpomorauue), S7.

Bpen uMyuwecTBeHHHN (npuuuHeHue ero), 116.
BrMoratenscTeo, 153.

I.

FocynapcTBeHHHE M OOlLIECTBEHHHE XpaHHNHwa (xpaxa), 80.
[pa6ex 87; (HacunscTseHHwit), 90; (HeHacunscTeeHHH#), 88.

A

Hedpaynauns, 150.
Dorosop (Heucnond€enue), 126.
HoxymenT (noBpexaetue), 17, 36; (moxuwenue), 69.

196



HomxHoctHoe muuo (6ecxossitcTBeHHOCTs), 120; (MpucBoeHue), 54.
HomxHocTHoe npucBoenue, 53.

K.

> eneanas nopora (nmpoesn Gea Gunera), 144.
¥enesHo-gopoxHule nospexaeHus, 30.

3.

3aBnajeHne UMyueCTBOM caMmoBonbHoe, 107.

3axnioyeHne HEeBHFOAHHX caenox, 123,

3anpeuieHHue coenwkH, 129,

3atonneHue umyuiectesa 29.

3BepuHuH npoMHCcesn (3aHaTHe um), 113.

3noynorpebnenne noBepHeM (B CoCcTaBe MOWIEHHHYECTBa), 144; (kak
ocobasi rpynna npecrynneHui), 118.

3uak ToBapHH (camoBONbHOE mMofib3oBaHue), 187.

H.

HarotoBnenne nomgenbHHX NpofUPHEIX Kuerm, 149.

Haobpetenne (camoBonbHoe mMons3oBaHue), 182,

Hmymecteenuni Bpen (npHunHedue), 116.

HmyuwecTeo BouHckoe (mpomotanue), 57.

Mmywecteo (ero mousitHe), 6; (co6CTBEHHOE, KAK MpeaMeT Npecry-
nnexus), 15. - .

HernoyurtensHue npasa (nocsraTensciBa Ha Hux), 171.

Hctpebnenue umyuwecrsa, 90; (yrposa WM NpH BHMOraTeNbCTHe),
156.

K.

Ka6anenwe cpenku, 163, .

Kneiima npobupHue (usrotoBnenue), 149.
Koukypenuus HenobpocosectHas, 189.
KoHoxkpancteo, 84.

KoprictHast uens, 11; (npn npucBoeHnu), 47.
KopricTHoe yGuiictao, 97.
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Kpaxa (B Mecrax o6uiecTBEHHOr0 Mons3osaHHs), 78; (M3 rocynap-
~ CTBEHHHX H 06LlecTBeHHHX XpaHunuum) 79; (menxas padpuyHo-
sapoackasi), 86; (nowamnu wu ckora), 84; (npu obLIECTBEHHOM
6encteun) 83; (npoctas), 73; (anektpuyectsa), 86.
Kynnennoe B paccpouky (npucsoeHue), 42.

A.

Jlec (Hapywenue npasun o6 oxpane), 110. °
JlutepaTypHeEe Npou3seaeHus (camoBonbHOE ucrnons3osanue), 175,
Jlowans (kpawa), 84; (mpopmaxa soeHHocnyxawum), S7.

M.

Maponepcteo, 62, 152,
Menkas kpawa (dbabpuuHo-saszonckas), 86.
Mopens (camoBoneHoe nonbsoBaHue), 188y
Mowennu4ectso, 133.
MysuikanbHele NPOW3BEAEHH A (cauoé’ﬁhbﬁue ucnonesosanue), 175.

H.
HapyuweHue aampcmro@gsa; 14.
Hapywetue npasung(o8 oxpane neca), 110; (o pubHoi rosne), 113.
Hacunue (B rpabeike), 903\ (8" pa3boe), 94.
Haxonka (npuceoexHe), 58.
HeBurogHHE CHRNKH, 123.
HenoSpocoBecTHas KoHKypeHuus, 189,
Henpa semnu (pa3paboTka c HapyuieHweM npasun), 112,
HeucnonHenue 06s3aTenbCTB 00 OOroBopy, 126.
HemarepuansHue 6nara (nocsraTtenbcrea Ha Hux), 176,
Hyxna (4crionb3oBaHHe npu pocToBuuyectse), 165.

A |

0.

O6man (MouieHHH4yecTBO), 136.

OGpasel, NpoMelLIeHHK (CamoBonbHOe nons3osaune), 185.
O6uieonacHoe MOBpeXAeHHEe uUMyLiecTBa, 24,
Obs3aTensCTBO (HeucrnonHeHHe no morosopy), 126.
OrnaweH#de MO30PHHX CBeNeHHM (mau‘ram}, 156.
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Opyxue (mpomortanue), 57.
OcraBneune 6es MpUCMOTpPa BOHHCKOTO uMyuecTea, 36.

IL

IMapoxon (kpawxa), 78.

[TareHT Ha n3obperenue (nonb3osauue), 182,
latpoxu (npomoTtaHue), S7.

[ToBpexpeHue umymecrtsa, 16.

Ilonnenka npobupHeix kneiim, 149,
[Mopxor, 29.

ITognor poxymenTom, 148,

[Mokynxa kpapesoro, 101.

[onesosaune camoBonbHoe (3emneii u ee nnofamu), 109; (yyxum Hso-
6petennem), 181; (npomuiuneHHEM o6p%auam), 185; (ToBapHuM
aHakom), 187; (bupmont), 189,

[Topua BouWHCKOro umyumecrsa, 36,

IMoxumenne umymectsa, 59

[pusunerns Ha usobperenue (manssopanue),“182.

Ilparynennii ckor (npuceoenng), 58.

TpuKocHoBeHHOCTE K npuofpeTedu WMymectsa, 99.

[lpuHarue ot BOEHHOCNKAUIHX BOMHCKOro umywecrsa, 105.

[Ipuobperenne umyumecTaa npeé:?iynnoe, 37,

Mpucesoenne umyweeToa, 41; (ssepesHoro), 43; (nonmxHocTHOE), 53;
(kynnenHoro B paccpoury) 42; (Haxonku), S58; (mpurynsHoro
ckora), S58.

[lpuunHeHne HmMyluecTBeHHOro Bpena npectynHoe, 116.

[1pobupHue knetima (usrotoenexne), 149,

[lpoesn 6GesbunetHwiii, 144.

[IpomoTaHue, S57.

ITpomeicen (nechwue npocrynxwu), 112; (moxynxa KpaneHoro), 104;
(pocToBmnyecTBo), 168.

[Tpomuimnennas cobcrBenHocTs (Hapylenue ee), 181,

[Mpomuunennsii obpaseu (camoBonsHoe nons3oeanue), 185.

Mpoueutn (poctosmmyectso), 167.

MyTa coobiueHus (paspyweune), 35,
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P.

Pas6o#, 93.

PaspafoTka Hegp seMnu HenossoneHHas, 112.
Paspywenue nyrted coobuenusi, 35.
PacnopaxeHue uMyuectsoM camosonbioe, 107.
Pacrouenue uwmyulectea, 122; (apenpatopom), 125,
Pacrpara, 49.

Pexnama (MoweHHW4ecTBo), 138.

Prcysox (camosonbHoe nonbsoBaHue), 185.
PocTrosmuyecrtso, 161.

Pui6uuii npomeuicen (3aHatue um), 113,

C.

CamosonbHoe 3aBnanesHue uMmywectsoMm, 107

CamoBonbHOE MCNONb30BaHHE 4YXHUX NpouspemeHuit, 175,

CamosonkHoe nonb3osaHHe (umMymecTsom), 109; (3obpetennem), 121;
(npomeiinenHsim ofpasuom), 185; (ToBapHbim 3Hakom), 187;
(pupmoint), 189.

CamoBonsHOe pacnopsixeHHe uMyuecTsom, 107,

Cawmoynpasctso, 8, 108.

Céur (danscuduuuponanHuix mpenmeTos), 151; (npeameTtos ¢ mnoa-
OEeNBHEIMK MPOGHPHEIMH KneWmamu), 152,

Cnenxu (sanpewensue), 122; (kabanbusie), 163; (HeBuronxue), 123,

Crnanmu (kpaxa), 79.

Cxot (xpama), 84.

CusATHe Béwell ¢ yOUTHX H paHeHHX, 62.

CobcTBeHHOE HMYILECTEO (MPH MMYIECTBEHHEIX npectyniexusx), 15.

CounaneHas onacHocTs (pa3sboit), 98.

CronmocTh moxuueHHoro (kpawa), 83.

Cyano (kpaxa), 80.

T.

ToBapHui# 3HaK (camoBonbHOe Monb3oBaHue), 187.
Toproena (Hapywenue npasun), 130.

y.

Y6uiictso HopucTHoe, 97.
YBeune (pasboii), 97.
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VYrpoza (BmmMoratenscteo), 156; (rpadex), 91; (pasboit), 94.

Ypepwanue mmywecrtsa, 48.

VknoHeHue oT nnatexa Hanoros, 150,
VKpHBATENBCTBO NpH Kpaxe, 103.
VMeHbmeHWe HacnelAcTBeHHoro HMyiuecTea, 37.

.

dabpuuHo-3aBOfCKas Kpawa, 86,
danscudurauua, 142; (cbuTt), 151.
dupma (camoBonbHOE Monb3oBaHue), 189,

x‘ {1

Xpauunume (xpaxa), 80.

XynoxecTeeHHEE NpoH3BefeHus (CamoBONLHOE HCnonk3aoBaHKe), 175.

1L

Llens xopricThas, 11, 47.

i
lauTax, 156,

d.

Dxcnnoarauus HyWABw(pocToBwHYecTs0), 165,
Onexrpuyecteo (kpaxa), 13, 86.
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JlonosnueHue.

Bo BpeMs neYyataHHs KHHCH NPOH30MINH CNenylouiHe H3MEHEeHH
LA
B 3aKOHOIATENLCTBE:

-

1) Mocras. BLUUK u CHK BEICP=br 31 owr. 1927 r.
(,Hasectua LIUK CCCP » BLIMK# or 3 Hos6p. 1927 r. Ne 253)
OTMEHEH paccTpen 3a npecTyidieHHsy) yKalaHHwe B cT. 116 y, 2
(cp. ctp. 57), 117, 4. 2 (cp. drpf 161) W B cr. 132 (cp. crp. 123,
124, 126 u 129). \

V|

2) C usnannem nompro [lOoMox. o BOHHCKAX MpPECTYNMNEHUSX
27 wons 1927 r. (€o6p. saksy Ne S0—or 10 cent. 1927 r.—ecr. 505)
cr.cT. 19310, 193' 193138 Vr. Kom, 1926 r. nomwHH cyYuTaThes
3aMeHEHHEIMH COOTBRICBESEHHLIMH CT. CT. 14, 15 u 20 [lonox., a
cT. 193%—cr.or. 27 u 28, npuyeM B OTHOWEHHM COCTABA npectyn-
NIeHHH, YKasaHHEX B 3THX CTaTbfAX, H Mep COUHANLHOH 3alUTH, 3a
HHX [OJIOKEHHEIX, NMPOU3BE[EHH CNEAYIOLIHE M3MEHEeHHS:

a)' B cr. 14 TMonox. (coorsetctayomeii cr. 19310 YK) npo-
MoTaHue (cp. c¢Tp. 57) onpenensiercs, Kak NPOTHBO3AKOHHOE OTHYM-
DeHHe, 3aNor W nepefaya B NONB3OBAHHE BRIAHHHEX ANS BPEMEHHOro
WIIA TIOCTOAHHOTO MONb3IOBAHHS MPENMETOB KAa3IEHHOro 06MYHIUpO-
BaHHT M CHApSKEHWH, NMPHYEM HApANY C HAMH [I0CTaBNEHO YMbILl-
fIEHHO® YHHHTOXEHUE MM NOBPEXAEHHE STHX MPEAMETOB, a pPaBHO
HapylleHue npaBun WX XpaHeHHs (cp. cTp. 36 H 51).

3a 6Gonee TAWKHA BHA STOrO MPECTYNNEHUA-—YYUHEHHE ero
B OTHOWIEHAHM BHAAHHHX WA CHAYKeBHOro ynoTpebrneHus XonogHOro
HIIA OTHECTPENLHOTO OpVXHS, NATPOHOB H CPEACTB INEpeBHKEHHS
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(He TonbKO nMowamy, KaK YKA3WBANOCh paHblUE)—NONONEHO JHLIe-
Hue ceoboanl Ha cpok mo 3 met (cp. cTp. 57).

OTBETCTBEHHOCTH TPeThbHX Null GOPMYNHUpPOBaHA (NpUM. K CT. 14)
cneayiomuM o6pasoM: ,nHuUa, NPUHABWIME YNOMsHYTHE B HacTosed
cTaTee MpelMeThHl, 3aBefAOMO ANsl HUX HE3AKOHHO OTHYXIAEMHE, 3a-
KNanblBaeMble HIH NepefaBaeMeble, B MONL30BAHHE UMM Ha XpPaHeHHe,

nonnexar OTBETCTBEHHOCTH, Kak coyyacTHMKu“ (cp. ctp. 57, 102
n 105).

6) Mo cr. 15 m. ,n“ [Monox. (cooreercTByloweid cr. 19311
u. 2 YK) HapyweHue yCTaBHHIX NPaBHN KapayneHo#H (MJTH KOHBO-
HOH) cnyx6H, COMPOBOMAABUIEECH YKAJAHHHMH B STOi CTaThe Mo-
cnenctBusaMu (cp. cTp. 82), B cnyyae coBepweHHs HX B 60eBoH
ofcTaHoBKe (0 BOEHHOM BpEMEHH HET YNOMHHAaHWs) BNEYeT 3a Co-
Goit nUlIeHHe CBOGONE CO CTPOrod H3ONALHEH HA CPOK He HUXe
3 net, a MpH HAJIUYHOCTH OTACYALLMX OBCTOATENLCTE BEICLIYO
MEpy COLUHANBHOH 3aulMTHI.

B) Cr. 20 Tonox. (cooTeerctBywowas cw 19313 YK) B otHo-
WEHHH YHUYTOXEHHS HNU MPUBSENEHHANB HEerofHOoCTh Ha4abHHUKOM
onpefeneHHuX npeaMeToR (cp. €Tp. 36)' yNOMHHaeT B Ka4yecTBe
06heKTa NpecTymIeHHs yKPenneHds, BOoeHHHEe Kopabnu, BoeHHo-Nne-
TaTenbHee annapate, { apTHUNEpHI0, BOEHHHE CKNAagel H Jpyrue
CPENCTBa BeleHHs BOWHH,WIPHYEM B TEX CAy4asx, TAe 3a NaHHOE
NpecTynineHde Ha3Ha4yaetesl JBHICIIAS Mepa COLManbHOH 3al[UTH,
K HeH MPUCOENUHSETCH KOHDUCKAUMS MMYLIECTBa.

r) B cr. 27 TIlonox. (cooreercraywuei ct. 19317 VK) no-
HatHio mapopepcrtsa (cp. crp. 11 u 61) npunau 6onee yakui o6beM:
3TuM TepMuHOM 0f03HAYaeTcs TONMbKO ,MOXMINEHHE Ha Mone cpa-
WeHHs Belled, HAXOAAWMUXCA NMPH YOHUTHIX M paHeHbIX®, MpHYEM O
KOPHICTOH L€ BTOr0 NesHHs ynoMuHaHus Goneie HeT (cp. cTp. 89—
90); mepa couHanbHOH 33lLMTH 33 3TO MpPeCTyneHUe—IIHUIIEeHHE
cBobolEl CO CTpPOrofd H3onslHed Ha CPOK He HHXe 3 JieT, a npH
HANMUYHOCTH OTHArYaoUIHX 06CTOSTENLCTE BHCWAS Mepa COUManbHOR
3aWUTH C KOHDHCKAUHEeH HMYIUecTsa.

M3 moHaTns w™mapoAepcTBa BHAeneHH B ocolyio cratbo 28
(coorBeTcTBylOWYO TOM we cT. 193!7) B KRayecTBe CcamoCTOsiTENb-
HOro NpecTynieHus paaboii, rpabex (cp. cTp.91) nporuBo3aKoHHOE
YuuuTO)eHHe umyuiecTBa (paHblle o HeM 0cob60 HE YNOMHHANOCh}
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¥ Hacunue (npeaycMaTpHBaBlIeecs paHee CT. 19318), a paBHO npo-
THBO32KOHHOE 0TO6paHHe MMyIWecTBA MO NPea/ioroM BOEHHOH He-
obxopumocTH (cp. cTp. 152); Mepa couuaneHOH 3aWHUTH B 3TOM
cryYae—uileHHe CBOGOAB CO CTPOrof H3oNsLHMEH Ha CPOK He Huxe
3 net, ¢ KoHUCKAUHEH HMyWeCTBa uNH 6e3 TaKoBOH, a npu Ha-
NYHYHOCTH OTSTYaloWHX O06CTOATENBCTB—BHICLIAS Mepa COLHANBHOMH

3aWHTH C KOHDHCKauWed HMyLI2CTBa.
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