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HHUTA 9ETBEPTA4.

06aszareanersa.

——

YACTL IIEPBA(.

Odmasg yaers 00A3aTenbCTBEHHATO opagsa.

t. I. TII, 13: de obligationibus. — t. 1D, XLIV, 7; t4 C. IV, 10: de obliga-

tionibus et actionibus.— Unterhilzner, quallenmiissige Zusammenstellung der

Lehre des Rémischen Rechts von den Sehuldverhiltnissen mit Boriick-

sichtigung der heutigen An wending 2 aoma. 1840.—Savigny, das Obliga-

tionenrecht. 2 roxa. 1851. 1853 (aeoronyeno).— Ryck, die .. v. d. Schuldver-
hiltnissen. Bd. 1, 1330,

I'VIABA ITEPBAS.

§ 208. Tomarie u Goxke moxpobuoe ompeybaenie o6a3arexseraa.

I'r. Mommsen, die Unméglichkeit der Leistung in ihrem Einfluss aut
obligatorische Verhiiltnisso. 1853.— Ryek, die Obligatio. 1878.— Iy Mommsen,
iber die Haftung der Contralenten bei der Abschliessung von Schuld-
vertrigen. 1879.— Ihering, techtsputachten in Sachen des intercantonalen
Comité’s der Giubahn gegen die Gesellschaft der Schweizerischen Central-
bahn. Crp. 47—123. 1870, — Bechmann, der Wani, Bd. 2. 8. 405 . 431 1
1884.— Kuntze, die Obligationen. §§ 21—27. 1886.— Prscatore, die sog. alter-
native Obligation. 1880. — Ihering, gesammelto Aufsitze. T. 1. Crp. 327 —
425. 1851. — Ryek, L. v.d. Schuldverhiltnissen. 8§ 41—52. 1830. — Savigny,
Olligationenrecht, §§ 2—4. 28. 37—43. 81 Vangerow, §§ 566. 568. 602.
109.— Windscheid, §§ 250—252. 254, 25, 264. 314. 315, 320.—Brinz, §§ 206—
217. 238—246.— Baron, §§ 103—115.

L IMouamie. By ucrounnxaxs mu HAaXOQaML [Ba JIeraibohlid
onpesbrenia ogasarenscra. epeoe (85 Hucraryuiaxs I1L, 13. pr.)
rracurs: obligatio est iuris vinculum, quo mecessitate adstrin-
gimur alicuius rei solvendae secundum nostrae civitatis iura;
Bropoe (Bp Jurecraxn XLIV, 7. 1. 3. pr.) raacurs: obligatio-

1



2 HOWATIE H BOAGE NOTPOBHOE OUPEIRIESIE 0BA3ATEIBCTRA, § 208.

=
num substantia non in eo consistit, ut aliquod corpus nostraoin
vel aliquam servitutem nostram facidt, sed ut alium nobis
obstringat ad dandum aliquid vel faciendum vel praestandum,
Obasame.ascmeo ecms maioe npasoomnouente, no KOmoOPomy odno
AUO (Grpume.n, xpedumops, creditor, reus credendi) moxcems
npeGosams oms dpyino (doaorcwuna, debitor, reus debendi) moro
omiicmsin waw 603depocania, s KOMOpOAY dpyroe uno o6azano.
Haw aroro onpexbrenis (kakb u nap JErQJIBITRIXS) BHHO pasin-
ie MemAy 06A3a1eAbCTBOMD U BEIIHAIMU IPABAMA: 0GBEKTOMb Ber-
HEIXE OpaBb Caykurh Thuecnas semm, o6BeETONT 0 A3aTCJILCTBA
JABIGIETCA Ja0 {(uooromy: adstringimer.... ut aliwm nobis ub-
stringat...); pasusqus OOBCRTH, — DAzAMIAbL U IPaBa Ha 1HNT;
Uzh pasauvid Meaxy thiecnon sempio m JULOND BHTCKAETD Pas-
JnYie MRy BelgHEMu IpaBadMu U 0043aTeNLCTBOME; ecayu Mph
TIPIHALUCRUT BENIHOE NPABO, TO ITOBHATHTDL. 4TO A wMni0 (co6-
CTBCHHOCTb ectb noanoe nbmie, infa in "\ aliena—aqrpanuyen-
Hoe), ecam e b npuﬂannex:giwggsamﬂcmo, TO ATO0 3HA-
HTH, UTO A JoLens NOAYUUIY; BENTAOE TIPABO ABISLTCs rocrou-
CTBOMT HaLb BEMBIO, 004327 ngtjifo € ECTh Orpanudenic cBOGOA
AOILEIUEY, [0TOMY 9TO I_wcﬁmﬁﬁ._ A0 BOSHUKHOBEHLI 06433TeN5-
¢tBa OwaB cBOGONenD, Mocah WC BOSHURNOBEHIA 006A32TeNLCTRA
OnD cBasans (obligadms), 6Gazant k1 karomy .m6o gbiicrsio mwin
yIymenio. '

II. Koane nodpeGroe gmpeduaenie. Orpanmyenie coGOI Jo.x-
HURQ MOXReTh ONTH DasfuYHo EKAmh o paswbpy, Tarn u wo mpo-
ACIKHTENBHOCTY; NOJKHHLD MOEETh OMTh 00J3anE KB 60Jbmeny
WHI Menblemy, Ha Goxbe wium wembe mpoxoLEHTENBHOE Bpems;
BOOOINE, copepEanie 0643aTeTBCTBA MOKOTH Grire cavoe pasno-
o6pasnoe. Coxep:kamie 06A3ATENHCTBA MOKETS COCTOATH BB 004-
SAHHOCTH JOCTABUTH MPABO COGCTBENHOCTH LM BeliHoe IIpaBo Ha
Kakyio 0o Bemb (—H T0, B APyroe 0603NAYACTCH BEL ACTOYHM~
RaXb caosowms dare B Themoms emmicrh '—), 103BOXNUTE WONL-
30BaHie @uu M3BNEueHiE INIOXOBT 13D Kako#d nu6o Bengu, coBep-
MMATH EARYI0 am60 paGory m 7. m. Uto ke ERacaercs paruys,
nlseMa U ocrocanis 0043aTeIBCTBA, T0 CyecIByIOTh caby. mpa-
BUXA: 1. pawuwy paa ceGa BCTpBUaers 00643aTeupeTBO BE 3aKO0-
HaXb OPUDOILI, HOPMAXD UpaBa W HPABCTBEUHOCTR; 2. Mmpa 06s-

'L4pr. D de us. 22, 1; L 5. §10. D. de v. o. 15, 1; 1. 37. D. de
usatr. 7, 1; L 19. D. de s, p- r. 8 3; L. 167. pr. D. de r. i. 50, 17; Gai. 4, 4.



HOBATIE A BOJGE MOIPOLHOE ONPEIBARHIE OBA3ATEIRCTBA. § 208. 3

SATEIBCTBA He A0LKNA NAXOTATHCA B 3ABHCHMOCTH OTH IPOCTOIO
YCMOTPBELT ZomAHEa: 3. ocmosaniems 00A3ATENBCTBA (rar®s u
YACTHRIXG PaBB BOOOIR, § 16) CIYAHTH HATEPECDH YIPABOMOYE-
faro, T. e. EPeAuTopa.—ITH Tpu upasuaa TpedyoTh Goxbe moi-
podnaro pashacmemnid.

Ad 1. Ilo sdgonanth Opupoist ((Ph3ntecKH) HEBOSMOEKHO 2,
manpusbps, npegocrasienie yxe ymmuromkennoii sema % o npei-
UACAHIAND DPaBA NEeBOBMOKHO, Tamp., mperocrasienie rei divini
iuris, mpaBa cOGCTRGHEOCTH HAa C¢BOGOHATO 4deropbra '. Kb
000uMD CAyYAAMb OTHOCHTCA UpPaBuaO: impessibilium nulla est
obligatio °. Kpyrs abicreiii, nmporusopbuaumss mpascrseninoct
(turpia facta, neiossosennua mbifcrsia), BechMa oGuIEpEIE: quae
facta laedunt pietatem, existimationem, gverecundiam nostram,
et ut generaliter dicam, .contra honos meres fiunt, nec facere
nos posse credendum est ©, 1. e. BedRGesGBznpaBcrsennoe u Ges-
qecTHOe AhACTBIC HEBO3MOKHO /UM HPABCTBNNAr0 CymecTsa .
Bearoe obasareancrso, nporufioe 8akOHAMB HPUPOJLHL, HOPMAMD
npasa, ROOpHMB HPABaMB, DHNTERHO, WCe PABHO, 3HAMI JE CTO-
pOilsl ero xapakteps muhie\gnai# ° (uro HBROTOpHe ocmapi-
BaIOTh Ge3b ocHoBanis)f Thunime Menbe, ccau anmo odbmanmee
MOFI0 GBI IIPH HALIeAAUIBND BEUMANIN b cBOEl CTOPOHH yeMoTphTh
HeBO3MOKHOCTh JAMHaro 00AgaTeaneTBa, TO (N0 HOBOM M MHOLMMIL
NPU3HANHON TEOPIA) OHO |BHHOBAO B Taks mas. culpa in contra-
hendo (nanmp., ecam“kzo’poxaers Bewps exira commercium, Kagb
CBOI0 COOCTBEHHYIO, MJM pacuopaxaerca NacxbicTBOMB, KOTOpOE
ey Jye NpHEALICHEUTE) U TOITOMY 0043200 VIIATATL APYroit
croporb— eciu mocabimag, 6esp BAHHE CL cBoell CTOPOEH, He
BHQJI2 0 HEBO3MORIOCTH 00A3aTENBCTBA —TAKD HA3. OMPUYAMERL-
HOlte D00BOYNbIE UHMEPECS, M. €. YObimKU, KOMOPbIE ROHECH opy-
06 KOWMPAIEWms 0Ms MO0, YN0 NOJONCUACA WA UCHOANEHIE O00-
t0680pa (Hanp., COBEPMUNE KARiA M100 3aTPATH HA NpUHATIE BEIH,
Koropyl Haxbanca npiodpbers) °. Bupouewms, cabiyers ykasats

L 55 pr. D, de v. 0. 45, 1: 1, 31. D. de r. i. B0, I7.— 3§ 1. 5. T. de
in.st. 3, 19; 1. 15, pr. D. do c. e. 18, 1; L. 9. 1. 97. pr. D.de v. o. 45, 1.—
*§2 L dein. st 3, 19; L 103. D. de v. o. 45, 1.—% 1. 185. D. de r. i. 50,
17 cf. 1. 182, eod.—* I, 15. D. de cond. inst. 28, 7.—7 1.26. 1. 27. pr. D. de
v. 0. 45, 1; 1. 4. C. de in. sh 8,38 —2 1. 15. pr. L 57. pr. § 1. D. de ¢. e.
18, 1; 1. 7. D. de her. v. 18, £. —2]. 8. § 1. D. de rel. 11, 7: 1. 8. . 9. D.
de ler. v. 18, 4; 1. 41. pr. D, de a. e. v. 19, 1; L 62. § 1. D. de contr. e.
18, 1. § 5. I. de emt. et. vend, 3, 23.



4 TMOBATIE U KOABE N0 POBHOE 0NPEXBAERIE ORISATEALCTRA. § 208.

Ha 10, 9r0 N0 HOBBAmMEMB uscabjposBamiamts orskrcTBeHEOCTD 3%
OTPHUATENBHB HHTEDECH HE 00YCAOBIeHa BHHOW (T. W. culpa in
contrahendo); manporush, sa mero oTBBu2eTh Beakilt, use u3D-
ABIeme BOXM Bo3GyAnno BB mpormsuukb BEPY BL Bo3HEENOBeHie
ofasarenscTsa, B00 BCAKil OTBEUAETH 32 HAIEANOCTL CBOMXD 8a-
aBienift; ko pbiCTBYeTs, TOTH JOMKends NBACTBOBATE Wa CROM
CTPaxb, a He Ha YYKOH.

Ad 2. O6pens 06:432TeT6CTBA OCTABICH'S Bh 3ABHCHMOCTS TOABKO
otb yemotphnia doawnuxa, eens, mHamp., kTo amGo oGhmaers
AaTh MIMEHUIE H TPHE 9TOMb Ae onpelbifsers RoJuvecrTsa, ecim
ET0 nm6o oGkmaeTs Aath y9actonh, e onpexbids, RKakoif yua-
CTOEB M T. . '°; Taroe 0643aTenberBO HUITOXHO ''. Hanporuss,
0G1eMB 0043aTeNbCThA, MOKEO NPELOCTABUTE YeMOTPhHio MPEMBALO
Jua; ToIAa 0043aTenbeTBO GYACTH YCAORHOE, A HMMEHHO, GyAeTh
aaBuchrh 0TH TOro, BHCKAXKETh Iu TpAThe, JWNO cBoe Mubmie i
abrs ', Ors mpocroro yemorpbuigd npomssoya, cifayers omiu-
qarh arbitrium boni viri, 1. es CHpaBemiueoe yemorphuie, mac-
nTahs KOTOParo # ecTh CHPaBCiamBoCTh; HOSTOMY, 00LEMb 0064-
34TeJBCTBA MOKHO TOCTABAEHL Bb 3aBHCUMOCTh OTH CHpABeJJINBATC
yeyorphnia me TOALkO IPETHARO MWHa, HO W CaMOro AOMKHmEA '
wan Epeanropa '‘;  ecuify BrCckasano yemorpbuie mecnpasexmmsoe.
TO CYABA MO TPeGOBAMIID WAPYrO# CTOPONH MCNpaBAAETH ero '°:
ecan me vemorphitie coBébyb ne BRHCEA2AHO, TO €r0 BHCKASHBACTD
cyaoa.—Hsh crazaMmare’ Buano, uro We TpeGyerca Bnoaunt rou-
naro onpexbnenia o6nema obasaremscrsa. Iloaromy, ponossis
BELd MOTYTH ORTbH IPEIMETOMS 06A3aTENBCTBA Jake 6eamn onpe-
abrenis KauyecTBa; TOPAX JMOMKHURY (10 Opaeuiy: in dubio se-
cundum debitorem) '® npenocrasuaserca BHGOPD MeEAY OTabin-
HeiME copravu 7 Bemayn ''.—Iloatomy, xanbe, asa mwam mhekonsro
IPEAMETOBs MOrYTh OHTH 00BEKTOMD 00A3ATEABCTBA ANBTEPHATABHO
(T. €. Takk, 1T0 B3H HAXD AONKERD OHITH MPEJOCTABICHT TONBEO
OAMHb, anprepHATHBAOE OOAsaredsctso). K axbes uwpaso smGopa

11 94 1 95. 1. 108. § 1. L. 115. pr. D. do v. o. 45, 1; L 69. § 4. D. de
i. d. 23, 3.—11 L. 71. pr. D. de leg. 1 (30).—" 1. 75. D. pro soe. 17, 2; 1. 25.
pr. D. loe. 19, 2—12 1. 69. § 4. D. de i. d. 23, 3; 1. 7. pr. D. do c. e. 18, 1;
1. 3. C. de dot. pr. 5, 11.— 1 1. 24 pr. D. loe. 19, 2; L. 30. D. de op. lib.
38,1; L. 22. § 1. D. de r. i. 50, 17.—1* 11.76—80. D. pro soe. 17, 2.—16 ]. 47,
D.deo. et a 44, 7.—1 1 32 §3. D. de e. i. 12, G; 1. 99. pr. D. de v. o-
45, 1; L 52. D. mand. 17, 1; 1. 3. D. de 1. e. 12, 1,



HOHATIE U BOABE MOIPOBHOE ONPEIBAKHIE 0BSSATEILCTRA. § 208. )

TPUHAIEADTS JOJKAHRY (Aake HemcupasHomy) ', n IPHTOMB
ON'B MOKETh NepeMbHHTE CBOK BEIGOPD '°, mOEa emie me memouHeHo
BCe 0043aTeABCTBO *°; HO eCaM JOMKIHID UPAMO BEICOBODHID
ceds mpaso BrGOpa BL xoroBoph, T0 OHD y&e Te MOKeTh lepe-
whHATE cBoero phmenia * To e npasuno pbiicreyers u Torxa,
CCIH - IOJKOUMED Aaxs o0hmamie ucnmoamemia (constit. debiti,
§ 264) no ormomenio k% oduomy ud OPEAMETOBD *%; MONARHHMKD
UIIACTCA [pasa BEIOOpA, ecail He CcoBepmaers rhilcTis, wHe-
CMOTPA HA TpACYXALHIC Kb HeMY, a JOBOXHTH xbao 10 executio:
BL TAKOMB cayuakh yike mo meoGXoxuMocTH mpaso BrIOOpa OCyIIe-
Crsaserca kpexutopoms. Rpepuropy npumagzemurs mpaso BHEIGOpA,
eCIH 3TO TPAMO YCIOBIENO BL XOroBoph; ecxn Bb Jgorosoph ue
TIOCTAHOBICHO NPOTHBHOE, TO uUPaBo nepeMbmaATs cBOE phmenie
(cBoii BBIGOD®) NpURALIEEATE EpeluTopy X0 @pe1basienia neka *°;
G KpeAnTopt npucsausacrs ce6h Bb Wewh) npaso BGopa, e
unbs ero, To oms cosepaers plugpetitio camsa **. IIpaBo Bm-
G0pa nperpamaercd. ecId OxIHS IP@AMETs NOrN6ACTL Beabicrsie
TNCTO CHyIalHEIXD OﬁCTO.HTeJIhCTB'B;:‘.ID{ﬁa AIbTEPHATHBHOE 00H3a-
TCAbCTBO, BB EKOTOpOMD XAQ, MACTL JO ABYXH MpejMeraxs, Tpe-
Bpameres (no mavanyi duze ‘wes sunt in obligatione sed altera
in solutione) ** B3 mpocree (obl pura) 2%,

Ad 3. OdasarefibcTBo Gess nHTEepeca 14 Kpeguropa, T. e.
YAOBXETEODENiA MPYCTOM NPUXOTH, MUITOKMO. Cropno, umkiors au
sHaveHie csofcroa MATePECa: TPEGYETCA M, MTO GH DO OHIL
MMYIECTBeHHLI NHTEPECh, WM HTO MOKETh ONTH HO MaTepiain-
Rbil maTepecs (§ 16), wanp., mpoxasens padhliM CTABUTH YCIOBie,
ne prostituatur®’; ma wysmowms ywactih kro audo cpydaers el
ACPEBLEBD, YEMB OHT NPUYHHACTD e TOJNHKO IMYIIeCTBeHMbIif
YIEepoT COGCTBEHHMERY YYaCTRA, HO U JIIIASTH vayfpyETyapia

1 47. § 8. D. de leg. 1 (30) (verba: quoties moram non est facturus
legatario, KOTOPHIXE OTHIOAL HEe cabiyers oromiectniaTnh onh quoties moram
non fecit.). * i. 138, § 1. L. 105. 1. 75. §8.D.dev.o. 45 1; 1. 6. §1. D.
de r. i 42, 1;1.10. § 6. D. de i. d. 23, 3 125 pr. 1. 34, §6.D. de c.
€181 §33.1.dea. 4,6.—~21 26, §§ 13. 14. D. de e, i, 12, 6; 1. 21.
§6.D.dea e v.19 1.—21 1133 § 1. i. f.cit;1 84 § 9. D. de leg. 1(30):
11 § 1. D. de leg. 2 (31). 2 [, 95, pr. D. de p. c. 13, 55 L 27.§ 6. D. do
P- 2, .- 1 112 pr. L. 75. § 8. D.de v. o. 45, 1; 1. 6. § 1. D. ad set. Tert,
38, 17; 1. 34. § 6. D. de c. e. 18, 1.—* § 33. 1. de a. 4,6; L. 46. §& 1. D. de
i.d.28, 3.—% 1.128. i, . D. de v. o. 45, 1.—* 1. 3L § 6. D. do c. e. 18, 1;
1.10.§6.D. dei. d.23,3;1.47. §3. deleg. 1 (30); L. 9.§ 2.de fund, dot. 23, 5:1.
128.D. de v. 0. 45, 1; 1.2. § 3. D.de eoquod.c.l. 13,4. — 2 L 6. L. 7. D. de
sorv. exp. 18, 7.



UOHATIE I FOAGE 00APOBNOE ONPEABIENIE OBA3ATEILETBA. § 208.

YUALTEL YROOCTBA MPOFYaKy *®; OAHO JULO BHIOBAPUBAETH cedh.
YTOOKI  Jpyroe JHNO UCHONAANO0 HALE €10 rpodoMs  maphernne
pesariosnsre 06paus *° n 1. u. Ilo npesge rOCIOACTBOBABIICM Y
MAbBII0, HeMaTepianbusi HOTEPECh MOIKCTH JMIWb TOPJa Cay-
KUTH  JOCTATOYNNING  OCHORAHIEMS KA  0043aTTBCTBY, KOLA
BeabacTsie 0COGEING 06CTOATENBCTBD Kb HeMY NpUCOSIHHACTCH H
BMYICCTBCMIH NATepect. Haup., yclosaena neycrofira. Ho mpa-
BoabHke, 110 YUCTO puMcKOMY MpaBy, PABIAYATE Bb ATOMB cayuab
obligationes stricti iuris m bonae fidei (§ 84); ama umocabiunxs
OBLIO  OCTATOMHO HeMarepiaibiiaro unrepeca *°; ecau He Osia
yOIoBiena HeycTofika, TO MOLKHAKL NpPUCTERAMICA Kb ymuarh
wrpada. paswhpn koroparo onperbasas mo cBOeMy yemoTpEhain
cyaps *' (remepn tarod mTpadmn wacto HAZKBAIOTE RoaMEINeHieMT
nevarepianenaro Bpexa, § 71 sub I), un takuys HYTeME OCKO]D-
Grenmoe mpasonoe YyBETBO n0TepUbBIIFOmT0I yYaI0 Y10BICTRO-
perie: BB obaacTy stricti iuris ne #tia, rot cynehs me nperocras-
JaN0ch ABHCTBOBATL MO yeMOTPBHION I, calroBatensno, menbas
ORJ0 HA3HAYUTE mrpada, Tpedosaies UMYUIECTBENHAR naTe-
pecs **.  Takb kaEs BH HacHdAcies RpeMd pmweknxs  sirieti iuris obliga-
liones yie ue eymecTsyers, B0 BCCT L H AT HDEWBEATH IPATNUI 0613aTeABCTR
bonae, fidei.—Bnpouent, Becema Wacro® cn mematepianpmEyn mu-
TEPEeCcoMT COBIAaess TPeOOBaie HPABCTBEHNATO NOITA; OTCIOA Hb-
xoroprie Xorhan BREBectH fakaoyenie, uro HeMaTepiaNbHEIl NATEpPeC:
AOCTATOUEHD JHIOL BbL TOMD cayiab, ecan shpureass xorbas wme-
NOJHUTE HPABCTBEEHYIO 00A3aHN0CTE; 910 Mubuie HeocHoBaTeNbHD **,

llpubasaenie. Caoso obligatio uwbers nbekoasko amaveniii:
obligatio osmawaers: 1) rtpeGosanic (tpaso  TpeGosamin) *°,
2) xoars *%, 3) wbaoe npasoormomenie, mpkh CTOPOHEL KOTOPAro
CYTh TpeGopamie i 10ars *’, 4) obssnpamomiii akTh, OTEyAa TeX-
nHYeckia BHpamenia verborum, literarum obligatio %, 5) Bmpa-
wenie pignoris obligatio oamasae1s yeramosiemie 3aNoronoro
npasa °? (BB IPOTABONONOAKHOETE Kb Personae obligatio, § 185 np. 1).

% 1. 16. § 1. D. quod vi 43,24.—2 1, 44. D. de man. test. 40,4.—3%9]. 54,
D. mand. 17, 1 i sheva npny. 27—29, 33.—3 |, 14, § 1. D. de serv. e. 11,
8.—% 1. 54 D. mond. 17, 1: 1. 33 §17. D. de v. 0. 45, 1; L. 9. § 2. D. de
statul. 40, 7. — ¥ Cp.eme L 1. § 2. D. de tat. 27, 3; 1. 7. L 71. pr. D. de
condit. 35, 1.—% 1. 16. § 1. D. qu. vi 43, 21— S 2 Ldpar 39 210
§1.D.der d 1,81 12.§ 2 D, de v. 0.45,1.—% 1,36. D.der c. 12,1.—
" Cp. samevaranuus nume xeraabaus onpepbaenin,— 1 1, §21. D.de tut.
27, 3.—* L 11. D. qu. m. p. 20, 6,




LAACCHOHRAIUA OEH3AT. TAA H KCTRHIANA. § 209, i

I'ABA BTOPAY.
BO3HUKHOBEHie 0093aTeIILCTR .

I § 209. Kaacemdmramia Taa n Ferumiama.

Lishe, die Stipulation und das einfache Versprechen. 1840, — Gneist, die
formellen Vertriige des nemeren Romischen Obligationonrechts. 1845.—
Schlesinger, zur Tehre von den Formalcontracten, 1838. — Girianna, die
Stipulation. 1859.— Karsten, die Bedentung der Form im Obligationenrecht.
1. Abth, Rém. Lehre v. d. Stipulation. 1878 — Wen4t, Reurecht und (vebun.
denheit bei Rechtsgeschiiften. Heft 1: condictio ex poenitentia, 1878; Heft 2:
Reuvertriige. 1879.—Haron, die Condictionen. § 4. 1881.—Gradenwilz, Inter-
polationen in den Pandekten. §§ 17. 18. (Aet. praescriptis verbis. Das
Reurecht). 1837.—Savigny, «§ 51. 52. 72—75. 82—85. — Vangerow, §§ 572.
995—600. — Windscheid, §§ 312. 326. — Brinz, §§4248—251. 299. 310. 319, —
Baron, §§ 116—120. 193,

Beaknersie mspeyeniit Tag ' w JOCTamiana ? up nayrb Pny-
CRaro mupasa yvcranopnaoch vcEipexwiendgoe abiemic 0643a-
TCNLCTBE 110 OCHOBANIAME UXT MROIMMEIOBENIA; 110 NPUEIMNY: aut
obligationes ex contractu sufit #t, quasi ex contractu aut ex
maleficio aut quasi ex maleficio *, PABIHIAIOTD KOATPAKTH, [I¢-
JUETE, QUASI-ROATPAKTHS (UaSkJeAnKTL.

A. Kowmparmw. Kownpaxmu cymv mn o6asameivcmsensme
dorsopst, 1OMOPUE e, CYiecmcosa ik 65 dpesmnens ius civile;
UXT OBLIO HeTHpe| pojia; |XaparrepHii IIPABHARS HXB, TARTD HAa3.
causa civilis (koropvesfensss embmmBats ¢n causa obligationis
u causa debendi, §§ 214.231), cocroans man B NIpOH3HeceHin
onpexbienHsNs cioBs (verba), mim BB npovbnenia onpexkbaen-
HOl tmcpmennoli opynt (literae), wam L comepmenin xhiicrsia
RPEIuTOPOND (res), uid BH HeGOPMATBIOMB CORIAMIENHiH ROHTpa-~
IenToOBS (CONSensus): NosToOMy pasamuaiors: 1) Bepoajbuie, 2) am-
TepaybHEe, 3) peaibHbie, 4) KOHCCHCYaTbIBIe KOATPAKTH; NepBHE
ABA HASMBAIOTCA (OPMAIBHRINA LOHTpakTamu, nochbgmie asa —
He(OPMANBHBIMI I MaTepiaIbIEMi.

1. BepOa.xviwie kommpaxms: MBICIHME Tmb NpH TOMT YCIOBIM,
TOOM ROHTDATENTHl MOFIHM TOBOPHTH M CIHIIATE H HAXONIINCH
B OAHOM® H-TOMYL ke MbeTh; BB KIaccmyeckoms npanh repGais-
HEXD KORTDARTOBL Omino Tpm: stipulatio, dotis dictio, operarum
lurata promissio.

'L L L5 D.deo. eta 44, T; cp. Gai. 3, 88.—3 § 2. I. de obl. 3, 13.
m 3arnania t. 1. 3, 27 n 4, 2—3 § 2. 1. de obL 3, 13.



8 KIACCUGHEAIIA TAA M focTaniana. § 209.

a. Stipulatio® no ceoeir gfopam cocrours usw memocpefcraen-
HAro yecTHaro BoOmpoca oxHoOro womTparemra (stipulator, reus
stipulandi) n yermaro orsbra apyroro (promissor, reus promit-
tendi); mepBoHavANBIO CNOBA OHJM UPENUMCAHH NPABOMB, HO
BHOCTBACTBIE BHOODD CIOBB ONIB NUPEAOCTABICHD CBOGOIHOMY
YCMOTPHHIIO  CTOPOWD; BHPOYEMB, ¥ BB KIACCHICCKOMDB mnparh
ciaosa spondes-spondeo  GhIM  pesepBUpPOBAHE A PuMaans,
apyria e cuosa:  dabis-dabo, facies-faciam. promittis-promitto,
G0geic-Gdsw, ToLnastc-Totaw, opoloyeic-opokoy® W T. M. — OHUIHA
o6mu y Pumagns eb neperpunavs. 3akoHoMb uMnepatopa Jbsa
(469 r.) 6mua npexocrarieHa cBOGOJA YIOTPEGIATH EAKiA YrOXHO
CI0BA M KOHCTPYENin ** , — Cymecrsoans 00MIAl COCTABIATH 0
CTUNyXAWiN nuchMennntii akth (cautio)®, w, orcioxa mano no mary
PasBIJACH HOpPMA NpaBa, Mo LOTOPOI cautio o0najfaers Gesycaos-
HOI0 JORASATENBHOI CUJNOW ®, T. e. OB&0 MCKIOYeH0 U J0KA3a-
TEJABCTBO NPOTUBHAro,” passh eciu On GLLTO VIORA33HO, YTO KOH-
TparenTs BO BpeMd cocTaniedid cautio ne” maxomuics BH TOMB
mberh’. Beabaersie aToro nepglraau coschuwns npomsmocuts caoBa
CTANyJNALIA, 3amucHBad uxh BB  cautio, Kakbh GH NpoM3HECEHHE;
HEBIMIU cioBamu, Ha XBAT CrnlyaEllia npespatTuIach BB IHCH-
MEeHHHH KOHTPAKTH, XOB TEODPIE IODACTOBD LPOAOILKANL DA3CMa-
TPHBATH €e, KaKkbh BEPOAILRLIN KONTPAKTS.

Codepacaniec Erunynaifin® MO:KCTh GHTH CTONB #e pPa3HO0G-
pasHoe, Wakh cofepaianie 0043aTeNbCTBa BOOOME; CTANYIAMNiA
MOZKETH 00HATL BCEBO3MOKHKA JOFOBOPHALI 06A3aTENBCTBA, JHIID O
OHHU OBLTE OAHOCTOPOHHM U 0GIAIATH HMYIIECTBEHHOK IBHHOCTHIO:
IIATE:RD NCHErD, NPeJOCTABJeHie APYruxh Bellell, cosepmienie
pacors, yuymenia n T. 1. ITosromy pumckie 0pHCTH H3Taraau
0001yI0 TEOpil0 TOrOBOPOBE NPEHMYMIECTBEHHO Ha CTHIVIANE, |
BH HACTOANIEE BpeM:d JNd OCHOBATENBHATO OBHAKOMIEHIA CB J0-
rOBOpaMH HE0OXOomuMO u3yTenie cruoynanid (xors mnocabpmas
yae Hurpb me ynorpeGiserca).

Wckp nsp crmnynamin, cMOTpA N0 cofepkaniio nocxbmeir,
GmBaers condictio certi, condictio triticaria miu actio ex stipu-

* Gai. 3,92 sqq,; t.1, 3, 15: de verb. obl.—% 1, 10. C. de contr. stip. S,
37. —* llpnubpu em. nn 1 40. D. de r. ¢. 12, 1; 1. 126. § 2.D. de v. o. 45,
1; 1. 11. § 2. D. de d. r. 45, 2, — € Paul. sent. rec. V, 7,§ 2; 1. 134, § 2.
D. de v. 0. 45, 1; L. 1. €. de contr. st. 8,37; § 8 1. de fidei. 3, 20.—7 1. 14,
§ 2. C. de cond. stip. 8, 37; § 12. L de inut. st. 3, 19.



RIACCHOHEAUIA TAA B fcTANIAHA. § 209. 9

latu. caorpa mo TOMY, wieth Ju gbao 06w onpexbiaenmoit xe-
HERHOI cyMmb, mau o apyrofi ompenkiennoii BEeIA, WA, HakKo-
HeI'h, 0 HeoupenbacHHNNT 00BLeRTaxT,

Yacro sarmonamu stipulatio (en cautio) noromy, aro stipu-
lator o6bmanrs promissor’y cosepumurs npexnbicrsie. * I BOTB,
€CIH 1IePBBUT NPeTBABAANS UCKED WL CTHITYJIIN [POTHBE BTO-
poro, 10 mocabumiii Morg nmocpenacrteoMs exc. doli OCYLIECTBUTH
yrosops o mnpeunbiicrrin NIePBaro, a EKPejuTops NOJLKEHD ORI
Bb TAROMDB cIy9aB nokasatrs, uto OHE CoBepmnIs 910 upexnbi-
crBie . Ha rorn CIy1an, rorxa upepxbicraie JOJEHO ORIIO €0-
CTOATh BB BRAAYE JeHers Bsafimor, UMIIEDATOPCKIA  KONCTHTYLin
3-ro Bbka® yeramormmm, wro exe. dol (exc. non numeratae pe-
cuniag) Jouyckaercs JEmMB X0 uHeTevemis onperbiendaro cpoka
(cmawana ogmoro roma, co Bpemenu Jliokqeriana imata, co Bpe-
seru IOcramiana  gsyxs xb1b) noeE mEyAH JOEYMEHTa: 1o
TIPOMIECTBI Ke DTOr0 CpoRa CI¥nynania #am  cautio CJyKHIA
A4 00bIABmAro 6eayeaoBHRMEOCHOBATICyE 00A3ANMOCTH YNIATUTH
(§ 96 mp. 4).—Cxonens co CRIMIAMIONHOKN cautio ORLin TOKY-
MEHTD, KOTOPBIH BELABAXC A6 (opibr CTHIIY AR BB y10cToBBpenie
noayyenia saiima '°; n 4in NOCHBINeMY Ghuin npumbnens 03HAICH-
HEIA HaYaJla SKCHOEnIid non num. PEC.; CM. NOAPOGHOCTH BB § 231.

b. Dotis dictid™ ecsi(yixe sumexmes uzs, ynorpe6.ienia upu
[Ocruniant) yermoe yeramosaenie dos, 0GHKHOBeRHO coBau: tot
nummi tibi doti sunf.

¢. Operarum iurata promissio'?, Boasmoornymennse, noxyas
CBOOOAY, OOMEHOBEANO 0GhmaNK uarpony mashcTHbLA yeayrm mo-
CPeICTBOME CTHNYIANM win o6bmanis moxn IpACAroi.

2. Jumepaawnonic wowmparms (nomen transcripticium) ko
Bpevern lOcrnmiana yike Bmmeus uss YUOTpEOJIenis; KOHTPAKTH
9T0Th COBEPIIANCA MOCDEACTBOMD BHOCEHIA JeHeMEHKIND JOIrOBB
Bb codex expensi m accepti'®.

® Gai 4,116; 1. 2§23 DY de dol. exe. 44, 4, § 2. I. de exe. 4, 13.—
L8 19110 L 14 pr. C. de non nam. pec. 4, 30.— 1. 41. § 2. D. de
us. 22, 1. — 11 1. 25. 1. 44, § 1. 1. 46. § 1. L 57. 1. 59. pr. D. de i d. 23, 3;
Ulp. fr. 6, 2; fr. Vat. §§99.100.—12 . 1), 33, 1; t. C. 6, 3: de operis liber-
torum. — 1% Gai. 8. 123 sqq.; er. t. I. de liter. obl. 3, 21.

* To, uro opma CcTopoHa BE ofa3arennernh oGasana COBEDIIATE BE
MoAL3Y ApYyroi, masrrmuerca abifcrsiess; ecam mhifcrsie onuo#l eropome
coBepmaerca pamsme ghifcraia apyroii, To GyAeMT ero masmBaTh upejg-
abiiersiens (Vorleistung), a noeabpynomes gblicrnie apyrofi  cropomm
na3oeeMtn Bosphiicreiems (Gegenleistung).
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3. Peaawnwe rowmpaxmw 1o npasy IOcrumiana 6uBanrs
ABYX® pojoRb: T. 1. contractus nominati um contractus inno-
minati.

a. Confractus nominati. HExoTopse peaisusie KOHTPAKTH (a
HMEHAO Th, KOTOpEHE MANPABIEHHI A BO3BpAmeRie AAHAAr0 in
genere mim in specie: saems, commodatum, depositum, 3azoropoii
A0TOBOPE, §§ 273—279) npumaiIemaTh Kb YHCIY BECLMA Pac-
UPOCTPAHCHAKND IOPHAMYCCRUND ¢ABIOKD; TMOSTOMY V:ke Bb Ie-
PiOA% pecuyGIuEd OHM Ghin cuaG:keRs 0coGHMb HA3BAHIEMD H
TeOpielo; Takie gorovopum mmboTh cuay. xord o6fmanie BoaRpa-
THTh HOAYYennoe nmocabgoBaro wedopMaisno.

b. Contractus innominati (Geasumennzie nontpartsr)'*. Ecan
OJiHO JIMIO COBEPILACTH BL MOXL3Yy Apyroro wusshermoe abicrsie
€5 HCQOPMANBILIMEL YrOBODOMB, YTO XOJKHEES COBEPIINTH BO3-
abitcTeie, TO, 10 NpaBY pecuyGAHEANCRALO\Depioga, Ui MOay-
YaTeNd HE BOBHNKQJIO 0043aTCHRCTBA, Takh YT0 ecldm omb A00pO-
BOJNLIO HE HCNOMHANh O00BmMa@naRe, TO MO0, COBEPIMNBMIE:
upexakiicTeie, MOrI0 OTH Herg ZMEL WIpedoBaTh  (NOCPRICTEOMT
condictio ob causam datgrum, § 282 mp. 1) Bosepamenis
IIONY9eHAAr0, TAKE LAKE OHO, OOGMAHYIOCH B ¢BoeH Hagexxh
na sospbiicrsie '°. Ho s®y nawairh umneparopekaro nepioga '® mo-
JYUATENL Ve NPASAABAICHy, 00A3AANLMDL Kb YCJAOBICHOOMY BOZ-
abacrsio '"; vhun| me mefhe npaso uuma, cosepmuBmaro npe-
abfictsie, TpeGOBATRY,BOZBDANIENIS IIOJAYYCHHATO, BCE TARH 16
OBLIO OTNBHEHNO, TaKbh YTO eMy INpefOCTaBIANOCH Ha BOOPSH '®
OPUAYANTD TOAYYaTexa ian (mocpeacTsoMs actio praescriptis ver-
bis, in factum civilis)'® &b cosepmenio BosybitcTsia, mmu (mocp.
condictio ob causam datorum) Kb BOSBpamenil NMOAYICHHArO;
NaJO TOTO, ero mpaso BuOOpa OGRJO X0 TOTO HEOrPAHNYEHO, UYTO
OUB MOrb TPeGOBaTh BO3BPAMEHid NONYYEHHAr0 HE TOXBKO BCXbI-
CTBIC WEHCHDABHOCTH Nonyyarens, HO uuorga (§ 282 rouw.) Bb
caywab neposmomuoctn BosybiicBia (ob causam non secutam) *°
4, IO NPAaBHIBHOMY, HO ocmapusaemoxy Mubmito, upocro no

1 £ D. 19, 5: de praescriptis verbis; t. C. 4, 4: de rerum permuta-
tione et praeseriptis verbis.—' 1. 66. § 4. D. de c. ind. 12, 6.—% 1. 1. § 1.
L 19.pr.1. 20. pr. D. h.t. 19, 5.—% 1. 8. 1. 15. D. h. .19, 5;1. 7. §§ 2. 4. D.
de paet.2, 14—'* 1. 5. §§ 1. 2. 1. .D. h. £.19, 5; L. 4 1. 5. C. h. t. 4, 64.—
“ 17 §2 D. depaet. 2, 14;1. 23. i. £ D. comm. div. 10, 3; 1. 6. €. de
transact. 2, 4; 1. 6. C. h. t. 4, 64.—%° 1. 5. §§ 1. 2. 1. 3. §§ 3. 6. 1. 5. § 4. D.
de e. oo d, c. n.8. 12, 4: 1, 5. 1. 10 Cideveliobic. d. 4,6,
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npoussony (6 CEMY T. Has. ius poenitendi)®'; aumb 10GPOBOJIBHOE
poapbitcrnie nperpamaio ius poenitendi*’. — Orrocamieca cioaa
JIOFOBOPKL 720 00.2vuUtedt 4acmey Ne NOAVIUIR BL OOBICHUON KH3HU
0co0mXH HA3BARIN (9T0 ORI «OGC3LUMEHHEIE» TOrOBOpPAI) M II0-
atosy mnogpasabusimcs ma verwmpe odmis Fareropin’’: do ut des
(wbua), do ut facias, facio ut des, facio ut facias. Omu moay-
ypag cHay Mago no many: aame Ilasears ewe me npussaers
Tperheil M3h O3MAUCHHBIXD Rareropiii’®, memay ThMB Rars npouie
FAACCHUeCKIe OPUCTH cauTanTh jhficrButensnumi Beh gernpe.

|, Kowceneyaavnvie wowmpermer. Ilyrems  pedopmaassaro
cornamenis, 1O JApeBHEMY ius civile, MOrA@ BOSHEAKHEYTH TCTHIpE
abiicTBaTeNpHEL OOAsaTexNbeTBA *° 1 Kynaa, maemn, societas, man-
datnm (§§ 286—307). IIpouian medopManbupia coraamenia (pacta)
ne NPOH3BOJMIN ITURAKOTO 00A3ATENBCTEA, 1O\ IPABAALHOMY MEBHIW,
Jake HATVpaasnaro’®, ogHO TOJBKO DACHMN WSUrarum OpoOERAI0
narypaisHoe oGasarenncrso *'. Jadftembiimes) passutie npasa A0
IOcrnniana npoussezo axbes mago ﬂgpenrlsu'h:

a. Hbroropsws pacta GhIB GPHEBORH UCKD: OTIACTY NPABOMD
H0PUCTORS. (Thwn pacta, RofOpENl NPUCOBOEYMIAMICH TOTYACH LpPH
sakmouenia exbaru bonaé fideijpacta adiecta)®®, orwacra nperop-
ckunb npasoMt (constitutum. § 264, pactum inrisiurandi, § 99:
Takb MasHB. pactadpraetoriay), oryacTm mMUEDATOPCRAMU 30KOMAMU
(pactum dotis, pactum donationis do 500 solidi, §§ 332. 69:
Taks Has. pacta legitim®)’®. IlckoBma pacta nasmBalorca Tenepo
pacta vestita BL npornsononokmoers kb pacta nuda.

b. Ecin pactum Grulo nampasieHo Ha B3auMAHA AbhcTBiA, #
OHA €TOPOma HCnoanuaa obbuanmoe xbiicreie, TO BOHUKANE
Ge3pUMEHHEN peaipnuil KouTpakTs (Bmme 3. D).

c. Hmueparopd 3eBOAD YETAHOBHIL HOBHHA KOUCEHCYANBHEIE
ronTparrs—contractus emphyteuticarius (§ 179).

B. Jeaurmoe. 1. Ionamie w ycaosin. Jeaurms ecms maxoe
11200360AeHH0C  ONTiCMEie, KOMOPOE ROPONCIaems 00A3AMEILCMBO.

. 8§ 2. 3. 1. b. pr.§§1— 4 D.de c.c.d.c 5124 1.6.§ L1
7 .19, 5;1.1. ,4.15.1.7. €, h.t 4,64—=1 1 pr. D. de ¢ ¢c.
d c.n s 12 4 1. 3 pr. § 1. cod—3 1. 6. D, h. t. 19, 5.—% L5. § 3. D. h.
t. 19, 5; cp. 'mme] 4. C. de dolo 2, 20.—% 1. 15. 1. 22. D. h.t. 19, 6; L. 3.
$
fi

iﬂﬂ,u

.dec. c.d c.n. s 12, 4—%1 1. § 2. D. dev. o. 45, 1;1. 56. D. de
d. 46, 1.—27 1. 5. § 2. D. de sol. 46,3; 1. 3. 1. 4.1. 22.C. daus4 32; I. 11.
§3Dclaplgnal3 t—-“l‘i‘§§56Ddepact2l4,lt?.liol'f‘-
D. d. e. e 18, 1.—2 1. 6. C. de dot. prom. 5, 11; 1. 35. C. de don. 8, 53.

=
=]
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Beskilt feaukrs nmpeinonaraers: a) mporaBonpashoe jbiicrsie (a
He npocroe ynymenie); nporaBonpasuoe xbiicrsie noXKHO 1O 00-
meMy npasury cocroats b dolus, Bb oxHOMS caydab (damnum
iniwria datam, § 313) omo mo:kers cocroath BB culpa; cHOCOOHM
Kb JXEIMETAMD JMMb T Iuia, KOTOpHA cuocoOEs ko Bmbuenin
(§ 71); b) nospewnenie kakoro mGo uenonkueckaro Gaara (rhaa,
€BOGO/IbI, UMYIIECTBA, “ECTH).

2. O0a3aTeabCTBO MD JEJNNKTA MOKETH OHTH IBOAKOE:

A 00A3GHHOCINL  GOIMILCIMUMS  Ywep0s, OCYUIECTBAIEMAd TI0-
cpeacTsoMs T. H. actio rei persecutoria (§ 81); oma umbersn
mBero ToaBk0 BB TONB cayuak, ecam JNeAMKTOMD HABECEHH HMY-
I0ECTBEHAHIT Bpent;

b. obasannocmy ynaamumy wmpagdis, OCYmECTBUAEMAN TO-
cpencrBons actio poenalis (§ 81); akno BB ToMB, wro, MO ApeB-
HeMy puMckoMy mnpaBy. mhkoropme TPOCTY KT (rard maa. delicta
privata) kapaimck ne yromoBHHBIMG Makasamiesms, a BIEICKAHIeMb
AeHe:kHaro wrpada Bh Moassy nerepobsorard, roroparo nocabumii
MOP'B TPEOOBATE rPAMRJANCKHMBMCEOND;),BD NMIePATOPCRiil mepioxs
BUEpPBRE Bb objactd Ooxpuel,(uac™i JeiurToBb norepwbsmesy
OBII0 BPETOCTABICHO HaMHOOPD Wall B3BICKATH YACTHHI WITPAD
OyTeMB IPUKTANCKATO WPOULCCA; WIH TOTPEGOBATH YrONOBHATO
Hakasamia 3a crimed extraordinarium®’, m o0mkHOBeNmHO HAGEpPa-
nocs moexbanee *!

C. Quasicontractus./Ilods quasi-xowmparmamu pazymmonts
GOAIAMEAVCINGA, CLOMMMA €3 OOAIMMEAVCMBANI U5 KOHIMPAKINOGS.
['ait ** u Oeruniams *° sambuaors 0 wbroropmxs 006a3aTENL-
CTBAXB, UT0 JXOIKHEKB ABIderca OOA3AHHLINE, XOTA OB M HE 3a-
KJIOYAND Ch EPEJHTOPOMD KOHTPAKTA U HE COBEPMUND AeIAKTI;
onn npubaBaA0TL, 910 MoaroMy (!) ero 0643aTeibCTBO BOSHHEIO
quasi ex contractu; cioga onm ormocars cabayiome caywam: 1)

@ 166§ 1. L 92. D. de furt. 47,2 1. 6. L. 45. D. de ini. 47,10; 1. 3. D.
de pr. del. 47, 1.—3! I 92. cit; 1. 45. cit.—2? 1.14. § 1. D. de pr. v. 19, 5.—
31 11. § 2. D. de serv. corr. 11, 3.—3 1. 34. pr. D. de o.et a. 44, 7; 1. 15.
§§ 34. 46. D, de ini. 47, 10; 1. 8. €. de ini. 9, 35. —* 1. 1. L 11. D.a f ¢
47, .- 1 1. D. vi b. . 47, 8; 1. 88. D. de furt. 47, 2.—¥ Cp., es oanoii
eropoHst, Mbera mpam. 34—306; ¢s apyroi cropomm,l. 53. pr. D. de o. et a,
44, 7 m coodwenie Ilanma np L. 34. pr. D. de o. et a. 44, 7.—*® Ha ocuo-
Baginm 1. 60. D. de o. ot a. 44, 7; 1. 130. D. de r. i. 50, 17; 1. 32. D. deo.et
a. 44, 1. 6. D. ad L I. de ad. 48, 5.—% L 5. pr. § 8. D. de o. et a. 44,
7.—% & 1. 3, 27; de obl. quasi ex contr.
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oGasarenscTso negotiorum gestor’a (§ 309), 2)—tutor’a (§ 382),
3) o6asareiascrso ush obmenia Gess xorosopa (§ 304), 4) o6s-
3QTCARCTBO HACNBAAMEA N0 OTHOWEHID Eb DOJYYATEN0 OTKA3A
(§ 444), H) 06s3aTeAbLCTBO NuIA, OGOrATHBOIATOCA OTH 1I0ayuenid
nepomknaro (§ 281). Hoswe 1op. otrocaTs cwoaa eume 6) litiscon-
testatio (§ 95 sub V).

D. Quasidelicta. Ilogs quasi-deauxmam pasysmioms o6a-
SMELCINGA, CXOOMNA €3 00A3UIMEABCINBAMY U35 Oeaunmoss. 1aii !
u [Ocruuians ** sambuaiors o nbkoTopHXb 006232TENLCTBAXD, UTO
AONEHARD ABNACTCA OOAAHHBIMG, XOTA OHH HE COBEPIIMIE HH-
EaROro JeamsTa, M npudaBAAnTh, uTo moaromy (1) ero oGasaress-
CTBO BOSHHEJNO quasi ex maleficio; cioga omu oTmocars 00s3a-
TeaseTBa: 1) cyapw, qui litem suam facit (§ 322), 2) roro jmia,
Koropoe orshuaers mo act. de effusis et eiectis, a pasmo u Toro,
roropoe orsbraers mo act. de positistel.suspensis (§§ 314, 316),
3) KOpaGenbmuka, colep:kaTe]d TOETHHUIE W IOCTOAIATO JBODA,
KOTOpHIE, 110 NPETOPCKOMY 2AUKRY, ©rBbuaioTh 3a Kpaky u apy-
ria Bpepusia pbitcrsia  cBoMXT Juosgi (S 312 mp. 11 um § 314
np. 1).

II. § 210. Kpurnra rraccmdumaniun L'ax u Fctuniama n samkma
€A HOBOIO.
Hesse, liber das Wesen und die Arten der Verbriige des heutigen Romischen
Rechts. 1868.—Brinz, kritisehe Blitter. Nr. 1. 1552.—Baron,” die Condie-
tionen. § 4. 188L.—Savigny, §§ 0. 77.—Seuffert, zur Geschichte der obliga-
torisehen Vertriige. 1881. — Vangeromw, § 600. — Windscheid, §§ 302. 303.
326. — Brinz, §§ 247. 319. 337. — Bekker, § 95 Beoil. I.

A. lpumuna. Uermpexwiennoe jgbicnie ocnosamit mpomexo-
AJeHld 0043aTeNBCTBD CBONCTBENO He (—EAKD HeOCHOBATENLHO Jy-
MaI0Th—) BOOONE PHMCKOR IOPUCHDYACHI{M, & Jumb Bo33phHiAMD
l'aa ', sammersopannmws IOcTunianons *; npouie pumckie opucTs
AOBOABCTBOBAJNCL JHIMb YRasamiems nma ruaasabfimis ocmosamis
BOSHUENOBEHIA 0G532TEJbCTBL: KORTPAKTH M Jeamktsl. Qo @ He
HCYEPNHBALTE TIPEIMETA: MIOr0 0643ATeNLCTRh Hexb3sd N0ABEeCTH
HM TNOXb OAHY U35 JTHXEL Kareropiii. Hakomews, ata xaaccufu-
Kalid COACPIRMTD JBA HEACHHA BBHIPAKEHIA; CJHOBO «KOHTPAKTH»

L5 §§4—6.D. de o. et a. 44, T; 1. 6. D. de extr. cogn, 50, 13. —
“t. L 4, b: de obl. quae quasi ex del naseuntur.—'1. 1. 1. 4. 1. 5. D. de
obl. et a. 44, 7.—2 § 2. 1. de obl. 3, 15.



14 EPATUEA KIACCHO. PAS W I0CTHRHIAHA M 3AMBUA ki1 HoBow. § 210.

03HAMACTH, 4TO 00232TEILCTBO OCHOBAHO Ha BOXB cropoHs, CIOBO
«eNKTH»,—NT0 00432TeNBCTBO BO3HAKACTD U3TL HPOTHBOIPABHATO
Abficreia; HO Kakid  00CTOATEALCTBA NOPOXAAUOTH T. H. ObL
quasi ex contractu u quasi ex delicto, oToro n3n» Hassagia Be
BUANO; # uacTo mopropaeviil ['aews u IOcrmpianown caopa: sed
quasi ex maleficio teneutur, quasi ex contracta ieneri videniur
¥ T. IL.—BOBCE He VKA3WBAITH, KAKOBO OCHOBAAIC BOINUNHUBEHIA
OTHXD 00A32TeabCTBD: OBU YKASKBAOTD JUILIL HA TO, YTO I0NKHUK:
10 (Uasi-RORTPAKTY doaxcens o0Cyxmcdemuca MOJ00H0 IOLKAARY
10 KOHTPAKTY, AOWKOMEL 10 (UaSi-JeIHETY—H0f00610 XOMAENURY
110 JAEAKTY, TAKD YTO B0 HJCTD 0 CXOACTBE 0menmemsenocn.—
WUrans, u3b nouATif, KOTOPHA PHMCEOE NPABO JA3eTh N1 KIACCH-
Jukanin ocaOBANIA BO3HUEHOBENLA 0043aTeABCTRD, IPUTOTILL TOIBEO
KOATPAKTh M JICTUKTS. | \

B. Sasnna wraccupuraiv I’gyﬁ“ﬂ%miam dpyroro. Cxb-
Ayerh NPUUATH HATH OCHOBAHIA BOBNEKEOBeHls 00i3aTenberss: 1)
Aowoeope, 2) 00HOCIMOPOHHINK GO0 “GQANCHIUKA UL €10 HAC.amd0-
dameax, 3) o cydvie. 4) GOHOCTROpPOMHEE BHIUAMETHEMEO 00-
Hu0 auue 63 Ciepy npagudpyer0, Gyoeins X a0 EMILUAINLAV-
cmeo  nedosgoaenroe (deawnna), wan dozgoxennoe, 5) NOAOH:U-
MEAVHOE NPEINUCAUILHSUROHE.

1. Jowagops. llpH peuemin pnyeraro 0pasd sepdanbHbie EOHTPAKTHL HE
apusniges B lepuadin; BanpoTHes, o0mIYENE mpaBo YyeraHoBodo BB lepwa-
#in b6 konnt 16-ro »BEA (b Urtaain m Dpasnin y:ke Aexmoro paubume)
T0 loaokedie, aro beswoe ofbmanie, xord O6s H jaHA0R HedOPAAIRHO, APO-
u3801aTh ABAcTBHTEAbHOE 00A32TEILETBO: N0ATOMY, B HLALMHAEME Dpash Ha
uwhero «KOHTpakTa»  eIBAYers IMOETaBATH «00A3aTeARCTREHHBA JOTOBOPEY .
Coopuo, npIHALICENTS 1M BCerjd TeNepenrHeMy for0Bopy XaparTeph PHMCEAlY
KOHECHCYAAbHAT0 KOATpaKTa, MK eue uwbers s@agemie pamcroe bacnie pa
peadbHbie W RoAcencyaabune xoropopsl Ilo mpasmasnosy mnbuio, eabiyers
pa3JavyaTe IOUMCHOBAHORE W beapaMeHHLIE peadnHhle KOHRTPaKTh:

a. Pnmceie Oesrumennnie peaabBEIe KOHTPAKTHl HaupasieHnl 00 obnemy
Opaggay ua uodyueHie w3pBeTHaro cozomiicmain: ato MBHOBEIE  JOrOBOpKI
(§ 215); mueuno IoaroMy uxXb cIBlyeTs TeUeph PaseMATPUBATE KdKb Kou-
ceHeYaAbHRe T0roBopel, ubo no Huobumewy npasy yime upoeroe o0Buranic
JaeTh [paB0 HAa HEKDB, U KAMILIE KOATPAreHTh MOTH TpeGosarh Heloldenii,
X014 OBl caML eue He coBepuIAaTs 00bwannaro c¢b csoell eropomnl ABiicrnis;
JBLIE OPeIN0IAragres, 4T0 OHL TOTOBS ¢OBepUINTH AL#cTuie (L0TOMY 4T0 W
npoTnBHOMEL cayual emy yrposaers Taks Ha3. exc. non adimpleti conlra-
ctus, § 215); naafe, ecam ojsa cTopoma €OBEpUIATL npesie ofbuianmoe
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Ibierkie, 7o ei, uo vplabuiseMy UPasy, yike He UPUHANIERITS ius poeni-
tendi, Taxh Kakh oHA JMih yOJaTHia YBRCTBUTEIBHEI 10ars; ius poenitendi
pubers Teneps whero amue Bb Towb cayyab, ecinm Tamoso sawhpenie eTo-
pOHB, Hanp., ecad Bed ¢Abika uMBETH B BH1Y eIUHCTBEHHO HUTEpecH JHua,
cOBEPUINBIIATD npeithiieinie; Wb ATOMB eayual 1 Teueph cabjyers paseMarpu-
RATH J0TOBOPL, Kakh peaabnsiil. Cabiyers faabe samBrais, ure nbsoTopue
! GespBMPHALIE JOFOBOPL HAUPABAGHH HA G0IGPAUCHIE NOLYUEHIAL0, TAKH UTO
onn He MBHOBHE XOTOBOPHL (Haup., inspiciendum dare, experienduin dare, pre-
cario darg)®; i 9T cJyYaH, He UYEIne B Tenepemiaemy obopoty, e.IbIyern
0 Teueps LPN3AABATH peAIBERIMU orosopamu, w60 npevthiieTsie mponexofuTs
aibch M Teueph He HA OcHOBAaMin Hpeiniymaro oofunadia, a  2e6popoJnmo
(ep sub b).

b. Pusckie 10HMEEOBAHHME PEATRHGIC KONTPARTH Beh Haupavaesn ua
dosgpaenie noayyennare; obknianie eozspamumas nuBeTs TOYHO TAKD Ke
whers o b usipbamens opash, moatony coniracfus nowinati u Teseps enge
ABIAKTEN peaabholMn oropepavu. lloaokuus, oTuus J0ronopawts  uacmo
upeauecTByers obbimanie cosepumath opeyybiicrsic “(@anp., paclum de mutuo
dando, de commodande), u aro odbinadie Teueps ZMETH HeKD; HO oObmanie
B03Bpanenis faercd me ofHoBpeMeHUO ¢b OBbmaniemn mperrbicTsid, a auum
npn copepuienin moeabiuaro, nio MAPEKIE QnOVOL0 Obl covebME HEMBICINMY
HJH MRICAUMO TOJBLEO, Kakb }'05031100.

2. Oduocmoponnee LUTABREHIE 604U JOANCHUEG Uit €20 HUL-
candodamess Oblzagrb Bb HBEOTOPHING CAYYAAXD OCHOBaHieMD
BOSHUKHOBeHid ofasareascia: pollicitatio (§ 211) u  orkass
(§444). \

3. Ha ocunosanimwgoaw cydvw 00A32TeNLCTRO MOKETH RO3NHI-
Hyrh BB upoueccaxs o pasgbab (act. familiae erciscundae,
communi dividundo u finium regundorum); KaKL CyAbA MOKETH
Lid pasrbiaa yeTaHaBAMBATH BEHHAIA NPABA PA3HATO POJA, TOTHO
TAKD ke OHB MOxerh Bosnoauth Ha adiudicatarius obasawnocmy
Bosparpaguts npoyuxs condomini (§ 132 np. 1. § 305 mp. 9).
Bs pecruryuionunst npoueccaxs (§ 111) cyaps Momkers Boscra-
HOBHTH NOpekpaTUBIIEecd 00432TeNbCTRO.

4. Rarp ocoosamie IPORCXOaIeHIA 0043ATENLCTBA, O0JBIIOR
smayenic nwhers odwocmoponmee GMWUWLWIMEALCINEO OJHOTO UL
BDL cfiepy mpasa JPVIOro; Takh Kamh Ha BCAKArO JOJGKHLL IT31ATh
nocakjcria ero gBicTBiil, TO BCAKOe OFAOCTOPONHEee BMbmaTein-
STBO BB MYKYIO IpaBoByw cfepy, Bh ocobenHOcTH Bb cdepy 1y-
JKOTO MMYINECTBA, MOKETb NOCHY:KHTH OCHOBARHIEMb U4 BO3HUE-
HOBeRiA 00643aTCABCIBA, OYAETH JAX 9T0 BMBIIATEALCTBO 103BOJEIO
HpasoMs Had IPOTHBONPABHO.
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a. IIporusonpasnoe ByEMATENLCTBO COBIAAAETH Ch MOHATIEMB
Aeldgkra H o6eyikgaerca U0 HAYAIAMB NOCKBIHACO, HO ¢b ofnoi0
BAKHOW DABHALEI BEH TeuepeligeMs upash, a HMEHHO: 10 pusctony npasy
U3% JeJAKT2 BOSHAKAETE NpPATA3aHie HA BO3HATPLAJEHe 33 YOWTEH AIN Ha
mrpads, WIE [ Ha TO, W BA JAPYroe, Temeph Ae NpUTAARie na uITpafs 3a
HeMHOrAMH HeRToueHisMm He cymectryers (§ 81 sub III).

b. JossodeHHoe npaBoMth BMBMATENbCTBO BB YYKYH HMYLIE-
cTRenmyio ciepy o0HEM2eTH 0643aTeabeTBa H3b negotioram gestio,
U3DL OlEKA, M3h CAyvaiHAr0 OOMICeHId.:

5. Ilo ocofenHO HACTOATENLHHIMDL TpeGOBAHIAMDL CHpABeLIi-
BOCTH #pago BBeNo HBCEOIbkO 06s3aTeasctsd (T. H. obligationes
ex lege); cogepiamie mXb PasiIuuHO; WHEOTOPHA U3b HAXD HAXO-
AATCA BB CBASM Ch TEMB 00CTOATENRCTBOME, 4) YTO OJHO JHLO 000-
rarTuIoCh HA CUETH HMYIIECTBR APYroro GOpMAIbHO—IPABOMBPHEIMD
IyTeMb, MarepiajsHO ke—0eshb ocuog@%’@ 285), b) uro Meany
ABYMS JUIANHE CyIlecTBYeTh TheHas poicTeeniaa csass (§328, 329),
¢) ur0 Ero aubo norepmhas yuephs, nosHaro BOsMBHIEHIA KOTO-
paro me jaers dopmainioe npana(SW314 cabg.).

31 o3mayeHunxb OCHOBAMIA NPONUCXOXASHIA 06A3aTEALCTBD
BD CHeNiANBHOMb HBN0KEH1N Hy:ﬁnmo'rc-ﬂ pollicitatio (§ 211),
norogopy (§ 212 cabp)y.oteass (§ 438 caby.).

A. § 211. Pollicitatio.

t. D. L, 12: de pollicitationibus. — Regelslerger, civilrechtliche Eror-
terungen. §§ 41—48. 1868.—Schlossmane, der Vertrag. §§ 19. 20.— Regelsberger,
Streifziige im Gebiet des Civilrechts. 8. 17 ff. (die Pollicitation). 1892. —
Vangerow, §§ 603. 615. — Windscheid, §§ 304. 308. — DBrinz, §§ 307. 661. —

Baron, § 136.

Pollicitatio 85 o6mupHOML cnMmcnb ospavaers BCAROe 00:A32-
teiscTsennoe oobuanie '; 6z mmcroms cxvicaw pollicitatio osna-
uaems 0OHOCIMOPOHHEE UIZABACHIE 60U, G5 KOMOPOMS 00HO AUUO
o6nugaems CoseputumMs 63 NOALZY OPYL0W0 KAKOE AUHO Omicmsie:
pactum est dnorum consensus atque conventio, pollicitatio vero
solius offerentis promissum *. Takoe uzbABienie BoAn 0043KBACTH

1], 48. § 1. D. de c. e. 18, 1; L. 5. €. de contr. stip. 8, 38.—2 1. 3. pr.
D. h. t. 50, 12.




POLLICITATIO. § 211, 104/

UBBABIAOMAr0 TOT4aCh (T. €. Gesh NPHBATIA €ro JPyruMhL im-
HOMD) Jumb BB CIBAVIOMANG CAyIAIxXE:

1. Bp cayvab o6bmania 81 TOJb3V OOIIHHK, eCH| JId TAKOTO
o6Tmania’ ecrb ocoGuiT moBoxd (iusta cansa), Hamp., oGbmaro-
meMy JaHa uIm OyAeTh MaHA Kakasd JA60 AOMKAOCTh; OOGIIHMHA
NOCTPaj2Ia OTh NO:KAPa Ml seMuerpaceris °. Ecam raxoro moroma
He CVIIeCTByeTs, T0 oObmanmie 00435BIETH NAMb TOFAR, KOria
yiEe HATaJoch uenoaHenie “o0bmannaro *.

2. B cayvah oGbmanis Bb DOJb3Y HePEBA MM Kako# JmG0
Omarovecrnnoii mbmm ° (votum, oGhrs). 2

3. Ilpzaagiesurs 1 nyGIMvnRd BHBOBb, T. €. OOKABICH-
Hoe nyb.uuno oGbmamie abficreia B MOMB3Y TOrO, KTO coBep-
OIMT:  Ch CBOEN croponm masberHoe npeppbiicrsie, manp., o6h-
Imanie Ipewiii sa counHenie, HACPAXH 32 BOZBpALIENie MOTEPATHON
Bem, b aueny pollicitationes. nin, Mowmers \GnTh, ero npasaasnbe
UDUBHATS JOFOBODOME Ch  HEONPednAeHH M TAIIOMb,—ATO0 BOOPOCH
CUOpuEIi; IepBoe Mubaie sacayRuBaeEs NpeAN0YTeHis Kakhb 1OTOMY,
NTO DUMCKOMY 1IPABY JO060pH &b Hesnpedmaewumi IATIMEA
Obumi BOOORIE UV:EAM, Takh, M0 TOH mpumamb, 9r0 Ha 00DBAB-
JeHAYIO HArpaxy nMbBern/MpaRe MmO JNino. KOTOPOe COBEpIIaeTL
TpeGyemoe nbAcrsie. me'gRrag o BHBOBB (cTauo OHTH, Ge3b accep-
tatio). Bupouems, #T0fo mexoskenia Hean3s monkphuours Iokasa-
TEJLCTBAMH U3H MCTOTAMEORB, TAKD KAKs O NOVOIMTHOMD BbEOBE
nocrbamie HEYero M@, roBOPATH, HECMOTPS HA TO, YTO HT0 ABIeHIe
OBII0 Y PuMIaED A0ROJABHO pacmpocTpaneHo 5.

Hbroropsie mpusHators eme werseprsii cayuai pollicitatio:
obbmanie npumamaro (§ 332): phiictBurensuo merounmsm ® acTO
yoomunaiors o pollicitatio dotis, no ®BH o6mens cmucyb, BL
ennieah BooOwe ooOdsarenbersennaro obbmania (Berme mp. 1).
a He BB cMIcHb ojmocroponmsro odbmiamis.

O 5 T 3 I 0 T 11110§1113pr1
14. D. h. t. 50, 12— ‘]1§7——5]3p1’.l-\§ . h. t. 50, 12.—5 L
D. h. t. 50, 12; e. 18. X. de cens. 3,39. —%2 1. 4 § 4. D. de cond. ob turp
e. 12, 5; 1. 15. D. de praeser. v. 19,5.—6 L. 6.C.ded t:prom et nuda polli-
cit. b, 11; L 1. 1. 13. C. do inre dot. 5, 12 1. 1. § 8. D. de dot. ecoll. 37, 7.—

b

" Cu. meume mpmy. 1; 1. 25. C. ad sct. Vell. 4. 29,
2

alL?Y



18 COTTAITEHIE. NPEJB. JOrOBOPD. MPOX. Cb 1IYBI. TOPA. $ 212,

B. JOI'OBOP'B. ;
1) § 212. Coraamenie. IIpexBapATEIBHEN JOTOBOPS. TIpomama
¢ My0IWIHATO TOPra.
Scheurl, Beitrige. Towe 1-fi, erp. 305 cahy. 1853. — Regelsberger, civilrecht-
liche Erérterungen. §§ 1—40. 1868 —Degenkolh, der Begriff des Vorvertra-
gos. 1871.— Schort, der obligatorische Vertrag nnter Abwesenden. 1873. —
Kippen, der obl. Vertrag unter Abwesenden. 1874. — Schlossmann, der Ver-
trag. § 16. 1876.— Karlowa, das Rechtsgeschift und seine Wirkung. §§ 3.4
1877. - Ihering, ges. Aufsitze. Tows 1-ii, crp. 402 caba,, Toun 2-ii, cTp. 67
emhn. 1831, 1882, — Brchmanx, der Kauf. Tous 2, erp. 270 cabx. 1834 —
Vangerow, §§ 603. 109.—Win tscheid, §§ 305—308. 310. — Pekker, § 94. Beil.
IL. IV. § 96. — Regelsbevger, § 150.

1. Ilomarie jorosopa BcIOmE OO0 yiKe H3J0KEHO BHIIE
(§ 48); subes nmuers pbup ammp 00% 0033aMEALCMEEHHOMS 10~
roBoph. OfazmeACMBERHbUE 00206/ Pors ECTD coraquenic 08Yxs
WA HICKOABKULE AUWE O MOMsH, “WHO 00100, CMOPOHOK0 OANHCHO
Gbimn CoGepUIeHo (PYUH UIBICIIHOE oniicmeie uaw WO 00ANHCHB
Gbiny  CoBEDULENDL  BIAUMNBIA FMUCIRGIR, Coraaiesie €ocToAIOCH
(LOPOBOP® SAKIIOYEHDb, COBEPINGHD, C perfectus), ecam mubercs
namno: a) npegtoxenies(oddiepra)sCo cToponkl OYAYIAro A0~
AEKa, T. e. ero oGbmamie ¢b Whiabo 3aKJIOTeHiA 0roBopa, b)
npuHATie o0bmanig’ (acceptatio) Ovaymusb KpeHTOPOMb: M-
Tie OMAO OBITH HIBABICHO Gydyuesy dorncruny (WMA ero upes-
CTABATENI0); MEKLY “OICYTCTBYIOIEME 510 Oy1erh nubrs mbero
Ime B TOMB cayuab, KOFla TM3biBIGHIe NpPHHATIA OO 1O
Gyaymaro JIOLREAKA (T. W. Empfangstheorie, Teopia momydemia),
HAMp., OACHMO HPUHUMAIOLIAL0 npeanoxenie OTIaHO BL PYEM Oy-
AyMaro IONRHHRA UM TOJNOKEHO BL €ro kBapTuph: BH 9THXD
CAy4asXh JOFOBOPS COBEDIICHD, HECMOTPA HA T0, 9T0 ATPECaTh
eme Be mpouers nuchva. Teopisa nosyuenia BnpotueMs HEe eCTh
o0menpu3HaHHas; NpoTHBDL Hed CTOATH XBA mobnia: meopia u3i-
asaenin (Aeusserungstheorie) u eopia eocnpiamii (Vernehm-
ungs theorie). Ilo meopin w3asagaenia, KOrOBOPD y&e 3aKNOUCHD
Pb TOTH MOMEHTH, EOUIA NPUNEMAOMif DpefioieHie Jaerh 00%
STOMD W3bABAEHiC (Haup., Bb TOTH MOMEHTb, KOIja OHD OPOCAeTs
IHCHMO BT UOYTOBHIE SIMUKD HIA Nepeiaers UOCTAHHOMY); HO,
sbap, BEIpABICHIE 06A3BIBACTD 4uws morda, Koraa omO cabiano
HAIEKAMENMY ALY, CTAI0 OThb 22ud 63 MOMs MOMEHNG, KOIAR
OHO JOXOMUTH O HALICKAMArO JMIA; NOYTa &Ke H MOCJIQHHBIH



COITAIUENIE. NIPEAB. JIOTOBOPE. OPO1. €5 NYEA. Toera. § 212. 19
CyTh TpENCTABATEIN He afpecara, a mnochuiaomaro. Ilo meopin
60CNPIAMEA, JOTOBOPD 3AKIIOYEHH JHMN, BH TOTH MOMEHTH, KOTJA
Oyrymiit ROMKHMKSL MOAYWATs (Bocunpisns) eslybmie o npmaariu
€O CTOPOHE! OyAymaro Kpeguropa (T. €., Bh NPHBEIEHHOMH BHIIeE
npusbph,—aums nocak npourenia axpecatons nEeMa); u6o €o-
ruamienie CTOPOHD AONKHO JOCTHIHYTH CO3HAHIA ATHXT NOCKBIHIYS:
Bb [OAB3Y OTOM TEOPIM FOBOPUTH, IIOBAIEMOMY, TO OOCTOATENB-
CTRO, 9TO CTHUYJNAMIA PIAYXOr0 HMYTOMHA, TAKH Kakbh OHB HE MO-
HeTh CHRMATL orsbra '; HO upHumEON HmuTOkHOCTE 3rkCh
ABIAeTCA He T0, YT0 .OTBEIh mpoMuccopa He JOXOIUTH 0 CO3HA~
Hif TAyXoro, a cropbe T0, 4TO OHL BOOGmE O TIYXOro He 10—,
XOINTH: N0 OTHOMEHI0 Kb TIYXHMB BOOOIIE HEBO3MOAHO DHEAKOC
veraoe usbasnenie.—I3n Brneckasanmard, cabayers:

. O6asarenscTBo emie He BOSAUKID, KOIA2 OXHO JANO Cirh-
Aau0 mpennoxenie ofiepry (propositio), “Ho npyroe ammo eme
e H3BABWIO Hpejaralomeny NpAAATIA dTOre IpeIo&enia (Hamp.,
MEEAY OTCYTCTBYIOMNMH—TOrJ®, KOREa NUCBEMO O HPUNATIH emie
HAXOJUTCHA Bb Jloporﬁ) Mo Bréro ‘WoMenTa kaks uperIOKEemie,
Takh W NPUHATIC MOTYTHy ‘Oktgs Baaxs! nasans. MummMm  caosamu:
ofifepma o pusmckomy npasy. we o6asweaems, TOITOMY KaKb
NPEIaraionlii, Tankay MPMIAMADIIIAE MOKETS A0 MOMEHTA 3aKII0-
Yemid JOroBOpa (OTKasaThCAY (Bb 9TOMB COCTOMTH IPAKTHIECKOC
SHATEHIC YEasamuHXb BEUNe Teopiii momyyemis, W3BABJAeHis, BOC-
piATiA); HO MOUTH BEE COINACHA BH TOMB (XOTA MCTOUHHER 00
cTOMB YMATYABAIOTH), YTO JAN0, (epymee Hasalh CBOe NpeLIoKeHie,
cosepmaers T. H. culpa in contrahendo u oGssamo moaromy BOS-
" MBCTUTH JpyroMy T. H. OTDUOATEJBbHBIA JOFOBODHHH MHTEpECH,
T. e. ymaatute BCh vh yomTEM, KOTOpHIE HOHECHA Apyras CTOpOHA
OTh TOro, 4ro OLLTa 00MamyTa BB Hajexab Ha comepmenie xoro-
Bopa (Haup., TO JaMmo, KOTOpOMY cxluamo npextomenie Kymim.
ne MOoJB3Verca JApPyrams cayTaeMb 3akyna, ¥ Ibra ToBaposs moj-
HUMALTCA BB NPOMEKYTOKD BPEeMEHH [0 RB3ATIS NpeLIo:keHid Ha-
3ajs); NPaBO HA BO3HATDAKkAeHie 3a Takoil ymep6n He muhers
whcra, ecrn npanatie nocabayers yae cIMmMEOMb NMO3THO, T. e.
10 FCTeYeHIN CPOKa, KOTOPHIA OhUIb HA3HAYEHD NPEIJAralOmuMb
HIM  caMb c00010 pasymbica 1O cupaBejanBoMy yemorpbmio. —

'11.§15. D.de o. et a. 44, 7; L 1 pr. D. de v. o. 45, 1; efr. Ulp.
fr. 20, 13. -

2*



20 COLTAMERIE. MPETS. N0C0BOPB. OPOA. €5 NYBL. ToprA. § 212.

Ha mayo touky spbmia cramm wBKOTOPEA AOBHA 3AKOHONATENb-
¢TBA; OMH OUBABIAIOTL DPELIArAmAro aGcomoTHO 06A3AHTNIMD
cBOUNG MpeioKeniens BB Teueric w2pbcruaro He0OABMOro CPOKa.
BB TPOZOMKEHiN KOTOPAro OTpeuenie He JOBBOMAETCA. Takoii TouEH
sphEiA JEPRETCA T FePMaHCKOe TOProBoe yioakenie, er. 319.

9. (06A3aTCABCTBO Yike CYMECTBYRTh, KOrLL CTOPOHE! CORMa-
CHANCH, UTO AQJKEHD OTb 32KIOTeNb 0043 M EICMEEHHBIE 0~
2080ps MAKOW MO POJe, HAMP., UTO XOLKEHD ORITH AAHD 32EMH
Bh TAKYI TO CyMMy, UT0 JOIKHA OWTh COBEpMEHa KymJd I
npojaka MO Taxoi To whak (pactum de mutuo dando, de refro-
emendo, de retrovendendo, protimiseos, — BooGme pactum de
contrahendo, npejBapuTEIbHEIA morosops). TaxiaMs 06paloMs nper-
BAPHTENBAKH N0T0BOPD ABIACTCA cOBepIIeIHEMD J0r0OBOPOND, HO
Cb 0COGKMB COJEDEAHIeND, & HMEHHO QD HAUpPABIEHh HA 3aKIO-
yenie BTOPOro ZOroBopa, a ACIoNHeRigMOrosoPa coCTonTd 315CH BH
3aRJMOUCHIN 3TOFO BTOPOTO norosopdoEcmu 01@d H3b CTOPOHD OTKI-
SHBAGTCH BAKJIOYATH YCIOBICHHEIA NOROBOPD, TO OTh HEd MOKHO
HOTPEOOBATh KA SaKM0YERLT JOroBOpa; Takb K BO3HArpakienia
3a YOWTRH, BOSHULMIC HaH 5TrOQILA3L (§ 243) ’. Ho Taks KaKb
N1OKA3KBaHIe YOMTEOBD GaiBaerB AT VIHUTENBHO, TO 0ORKHOBEHHO
CTODOHE! AOFOBAPMBATOTCA WUPH CAMOMD 3AKIIOUCHIE AOFOBOPA 0
peycrofivh * mwim JIOTH $AXATORD (v mosmixp iop.—arrha contra-
KOTOpHIX Tepaerh WM OTAAeTh BABOHHT
T4 CTOPOHA, KOTOpas OTKAKETCA OTH sakonenia gorosopa *.—
Eeau awia, KoTopsia HamBpeHsl 3aKii0qdTh JOFOBOPS, Yike cab-
Jaci BIAMMAGIA SuABIEHIA, HO eme He posexu xbia pake Jo
npeiBapETeasaAro J0rosopa, TO o6wbus XD H3BABIEALll HAsH-
BAETCA NPEIBAPUTEIBHBINE HEPEeroBOPANI, TPALTATAMI. Ipeasapu-
TeIBEEE TeperoBopsl Buoans neoGasareasis.—Ecan npexsapi-
TeIbHEA JOFOBOPH KM NPEJBAPUTENbHEIC NEPEroBOPEL 06JeKaoTea
b TUCHMEHNYI (OpMy, TO Bh STOMB CaydaB ropopars 0 OyHE-
pamin  (minuta); NyHETAniE He OPUHALIERATH OOIBIIeH CHJIBI,
Hexenu He(OPMAIbLHOMY NDEIBAPUTEILHONY IO0r0BOPY H.IH medop-
MAXBHEIMD TIEPeroBOpaMb.

3. Hbrp naimnmo COrJIAmierid, ecid CTOPOHEL YCTAHOBUIM ONpE-

21 68. D. de v. 0. 45, 1; L 75. D. de c. e. 18, 1; 1. 21. § 5. D. de a.
e.v. 19, 1. — 31 122. § 3. D. de v. 0. 45, 1. — 4 1. 17. C. de fid. instr. 4,
21; pr. L de emt. vend. 3, 23; Cp. L. 38. pr. D. de rit. nupt. 230206, 0.
de spons. 5, 1.



COTTAUIEHIE. UPEJB. JOTOBOPB. HPOX. CH MYBJA. TOPrA. § 212. 21

nbrenia o0b essentialia negotii, HO BDL TO e BpeMs yiep:xalx 3a
€00010 TpaBo peryauposars naturalia m accidentalia negotii (§61)
NOCIBAYHMUME COrIAMeniAMy; TakoA J0roBOPD IOKa He umbers
oGa3aresbHON cHam 2,

II. Cymectsyers ¢nopumit Bonpoch, Hephmensst B%H UCTOU-
HIOKAXb, KOUa HACTYIACTH COTJIAMERie CTODOHD TPH %YO.LuUHOMS
mopers (NPOJAKA NBUALIMOCTSH—AYKIIORD, NPOAAKA HEeABHAKNMO-
creii—cyoracrauia). ITo rocnopersyrmenmy mabnin, coBepmaromii
NYONUYOBIA TOPrh BEBAIBACTH NPHCYTCTBVIOMAXD NDELIOKATS eMy
JOroBOPB; €TA10 OHTH, ecIu NpelIoAeHie MiIH JHYHOCTH OpEIA-
raiomiaro eMy ne HOH[IABHTCA, TO ONb MOETb OTKA3ATHCA OTH
UPONAEH eMy X B3ATh BMISOBL Hasalb; xanbe, Mexly nberouas-
KUME TIPeJJI0AKeNiIMI OHD MOKETH BHODATE T0, KOTOpOE eMy
Goapme npasarca. Ifo unbxoropsie HOpUCTHE yTBEPKAAWOTH, U0
COBEPIIAIONGA IyGIMuHAl TOPrs camb HPEWIAraers JOroBOpPS in
incertam personam (T. e. TOMy, KE0 O0OJNBIIG JACTH WM MEHBIIe
10Tpedyers), Takb UTO HOCPEXETROME, BCARKArO IPElJOIKEHifs 3a-
KA01AeTCA NOr0BOPb, HO JOrGBONG WCIOBHHIA (2 WMEHHO, MOXB
yCIOBieMb, Y0 He NOCIKBAYeISs \Jy4maro npeLtokeHida); Cralo
Onirp, cabaka poskna (OmTh Wpnsmana 3a TEMB, KTo Gossme
aacTh wiM mensme gerpedyers Ilepsas Teopis npaBmiBAA BB
TOMB cayuabh, ecau’ coepmammiii Topra (EaKbs OOLKHOBEHHO Ghl-
BueTh) ne oupepbisers uBEE, n60 TOrNA BHISOBD HE ecTh Oompe-
akiennoe NperI0KeHIS; TAKORKHMD MO:KETH ONTh NPHSHAHO JHIIb
opejaokenie npncyrersyomaro. Maoe pbuo, ecaw cosepmaromin
TOpra camd onperliders 1BAy; BL ATEXD CHYYAAXT NPABHILHA
sTopas Teopis.—OCxbayers eme sambkruth, 4TO 0O PUMCEOMY HpaBy
NyOJMMIHBIA TOPrp, Kak® (OpPMA 3aKAOYEHIS JOroBopa, ORIG BL
HEKOTOPHINT  CAYIAAXS NPeNucanh 3aKOHOMB; Takb, Halp., Ipu
npoxaxB pignus in causa iudicati captum, mpum oraawh Bb apenxy
TOPOACKAXS seMenb °; kpomb TOoro, myGauuAsti TOpre OMIE BB
XOAy # BB YaCTHOMB 000poTrh.

II. Hibxotopsis HOBHIA 3aKOHOJATENHCTBA BBEIM NpHAY:KIE-
gl Kb 3aKJKYeHil0 JOrOBOPOBH, T. €. NOCTANOBAMN, 4TO BB
u3BlCTHRIXD Caywasxs mpeioikenie AOMKHO OWITL NPUHATO THME,
KOMY Tpejraraerca sakIiovenie JIOrosopa. BB OPOTUBHOMD cayuah

al.9 pr. D.dee. o 18, 1.—% L 2. L 3. C. de exc. r. iud. 7, 53; L 2.
C. si in c. iud. pign. 8, 22; 1. 2.C, de fide et iure hastae 10, 3; Nov. 120.
c. 6. § 2 L 3. C. de loe. praed. eiv. 11, 70.



22 o0PMA JoronorA. § 213.

ero MOXHO 32CTABHTH 3AKIOYHTE JOroBOPH # BOSMECTHTH YORITEY.
NPATMHEHHEEe OTKA30MB (Up. 2); BB YaCTHOCTH 00A3ATEABHO 3a-
KJIOUeHIe JIOTOBOPOBL A4 THXB yupeigeniit, wotopaa mwhoTh
ny6auumoe HasnaveHie, RaKb TO: :Kenb3Hg Jgopord, MOYTH, Te-
Aerpadur, TeredoHE, H3BO3UMEH, anTerm. Pumcrxomy mnpasy aTo
ABJenie 9yaio.

2) § 213. ®opma moronopa.

Setzer, Abhandl. aus dem Civilrecht. I. 1860. — Regelsheryrr, civilrechtliche

Erorterungens §§ 26—20. 1868, — Karslen nb xunrb, yrazaunoit ns § 209.—

Bruns-Sachau, Syrisch - Rbmisches Rechtsbuch. Crp. 220 eatm. 1880, —

Seuplert, zur Geschichte der obligatorischen Vertrige. 1881. — Saviyny,
§ 77. — Vangerow, § 606. — Windscheid, § 312. — Bekker, § 93. Beil. V.

Bo Bpema IOcrumiana 0GBEHOBEHHO TPEGOBAIOCH COGA0ACHIE
CTANYJALIOBHOR (DOPMEI; H3D OTOr0 IPABIKIA H3BATH OHJA TAKD
HA3. DEANBUHe U KOHCCHCYAIBHNE KOHTPAETH (10 Kaaccmyec-
KOMY DDaBy, U JUTepATbHEE KOATD Ry

[lo suabureny e 0paBy soofme A0PTaTOUR0 BEARAL0 HABABIEHIA BOAM
CTOPOH (Kakh YCTHATO, TAKDL H NAChMEHNALO, KAKB HPAMONO, TAKH H MOJG:L-
amgaro, § 210 sub B. 1). Juufb us WEROTODHY CIyIadXh Tpe-
Oyerca codmojenie ocoGody, (OpMAL, [Fakb 4TO Hecoluogenie Bie-
Yerb 3a €00010 HUUTORHOCTH EOIORODA:

1. By rbxp cayiasxs, vk pumcroe npaso NpeindcHBAETS
ne CTANVIAniL, & Jipyr?el% Qopmy; Tarb, IM4 JapeHis Ceelle
200 solidi TDQG&TM KeOHad HHCHHYAIA, 3SM(PUTEBTHYECK(
AOrOBOp'S JOJKeNbN0EES Bh u3BKCTHRING CAYYAAXD BAKMOYCHD
UAChMeNno, npn intercessio :KeHIUMHB JOJEKHA OHTH COOMOLEHA
tose onpexbirennas gopma (KOTOPYIO MBI H3N0KHEMD HEEe, $§ 69.
179. 256 catn.).

2. Bp TBxD caydaaxs, rib coBpeMennoe IPaso ¢0313.10 HOBELA (JOPMEL: BEKEETH,
Oymors Ba upeAbABNTEIA. JTO MAIATAETEA BD TEPMAHEKOMB YAacTHOMB mpasb.

3. Eecam cropousr Bb. nmpeasapuTeNsHOMS Jgorosoph camu
YCJIOBWIUCH O 3akmiouenid jJorosopa BB onpejbienHoit dopub.
Eecnu yenosiena nuchMeHHAA MM HOTapiadsHax (opma, TO, MO
upeanacanito IOcruniana’, 06513aT€J6CTBO BOSHULAETD JUIA CTOPOHD
JUmb TOrfAa, KOrAa ITHChMEHHLIl akTs moxnmcadds o6bmym cropo-
AaM# WAM  HOTADIYCOMB; Jaike NyHKTANiA, NOAUNCAHHAT 0OBEUMU
CTOPOHAMHU, OONJIEXKATH THMD ke NpaBUJaAMD U He JaeTh IlipaBa
HA HCKH O 3aKIIOYenid JOroBopa; HO Ta €TOpOHa, KoTopad KaJa
3alATOKs ¥ OTKABKIBAETCA OTDL 3aKJIOVEHLd JOroBOpPa. TepAers CBOil

1 1. 17. C. de fide instr. 4, 21; pr. I. de emf, 3, 23.
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SaNaTOKD; €CHH 3SaJaTOKD Jaja JApPyrad €TOpOHA, TO OTKA3KIBA-
oniica oTh 3aKIYEnid JOropopa YIIANHBAETH ABOMHYIO €TO-
AMOcTh moayuennaro (cp. § 212 np. 4). CosepuieHH0 cnpaBemBO
rOCLOACTBYIOUWee MHLHIE OTHOCHTH 3TO MOCTAHOBJERie JUIIb Kb
cayyaio comubaia (UOTOMy uUTO mmaye 5T0 GLUI0 GEL WpAMOe MO-
EPOBUTENRCTBO HAPYWIEHLI0 NoBEpiA), T. €. CYUTAETH €ro Hempumh-
HUMEIND KB TOMY CIy1al0, KOPAa To mecoMmmbmmoil Boxk cropoms
perfectio xoroBopa He oTkIajHBaeTCA N0 CcOBEpulenid THChMEH-
HAro aKra, KOTOPH JOJKeH'h JUMb CAYKUTS CPEICTBOME 061eryenia
A0K23aTeNbCTBA; BB TAKOMB CAydah MOMKHO OperbaBATh HCEH O CO-
BepHOIeHIn aKTa.

3) Buxst xoroBoposs.

a. § 214. JuckpeTHEId M a0CTPAKTHEIN JOTOBODD.
Licbe, Gueist, Sehlesinger, Grrtanner B cos., fpaEs. xs § 209. — Bihr, die
Anerkennung als Verpflichtungsgrand. 8. Aufl. 1894, — Schlossmann, zur
Lehre von der causa obligatorischer Vertrige. 1863, — Buhl, Beitrige znr
L. v. Anerkennungsvertrag. 1875. — i paltenstein, das speeifisch juristische
Geschiift im Rom. Obligationenreght. 1876.~ Karlora, das Rechtsgeschiift
und seine Wirkung. 1877. §5 36 cabd.— Survigny. § 78.— Vangerow, § 600.—

Windscheid, §§ 3184819.804. — Bekter, §§ 100. 101.

Rakbp Beakaa cabaga, TaKe U 0043aTENLCTBEANH KOrOBODSH
umbers BB BuAy Rauyio dmoo b (Taks Has. causa obligationis);
nwbas morosopa GIBaeTh. OOHENOBEHHO BHPAKEHA BB CAMOMB
aorosoph, HO He Beeraa, Takb UYTO HAOTAL € HEe BUIHO (§ 67).

L. Jowosops, 65 womopors obnapyscena ewo umwas, nassigaemen
JUCKPEMHBING, UNOUBUIYAALHO ~ ONPEONACHHHME, MUMEPLUIHO-
TUPARMEPUIOBANHBLMS, TUY3AALHUMS. ITO HA3BAMIE NPOHCXOAUTDH
OTH TOFO, WTO Bb DA3IHYHEIXD BUZAXB JIOFOBODPOBH OHBAETH U Pas-
navEad whae, Tags Yro Ok whim BEAKArO A0roBOpa 3ABHCHTH I
€ro MHJABHAYANbONU Xxapakreps. Taks, moaynaomii saems 065-
LaeTh BO3BPATHTH MONYIERHYIO CYMMY, YTO6H BO3NEBCTOTH Kpegu-
TOpPY ero TenepemHld BEYETD M3b CBOErD HMYILECTBA; HOKYIIIAKD
o6bmaers magherayo cymymy jgemers b Thwb, 9TOOH Dpoasens
o6bmais neperars emy msehctami npeamers; npogasens 0obmaers
Aarh NOKymUuKY uspbcramii upexMers cb rHMs, 106K HOKYNMAKS
o6Bmars ynnarars maBhCTHYI0 CcymMy JeHers; KTO BXOEHTH BB
TOBApUMIECTBO, TOTH 0O0bmaers cosepmuth wusBbernnifi B3HEOCH,
YT00H CO00MA Cb TOBAPHINAMA AOCTUrHYTH u3heraofl ubia.

II. Jowwsops, 65 omopoms umwas ne ewpuscena u we 6udnu. Hagv-
6aemea a0CMPaKmusiiG, WLCINBMs, NPOcInbims (HETIPARKIBHOE Ia-
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asamie—QopManbHbIT 10r0BOPT). JTO HasBamie OCHOBAHO HA TOMB,
910 31BCH JOrOBOPT ABJIAGTCH Kakb O OTBIGUSHHKIME OTD b,
BRICTYad BB 1poctoll gopmb oGbmania u mpumaria (mamp., s
odobmaio Baws ymraruts 100). AGerparTHRi TOroBOPD BB rpak-
HAHCKOMDB  060POTH ecTh HEKIOYUTENBHOE ABACHIS; 0OHKHOBEHHO
K€ KOHTDAreHTHl YRASLIBAITH ((BIb BH CAMOMD JOroBopb; HO
Beabxrersie ormiaesenid orb causa obligationis JOrOBOPH €AMb IO
ce0b cramosurca Goxbe kpbnunws, BB %szememmo Mwpis HE3aBA~
COMBIMB OTH LAJH (Cp. HEKe Tekcrds Mexay np. 7 u 8), TaEb
uro, ©b aro coorsbrersyers mambpemiio cropoms, mocubuis
COpamAIOTCA Kb aGCTPAKTHOMY JOFOBOpY.

1. Pumcroe mpage. AOCIpAKTHEIMG JOrOBOPOMT, 110 PHMCEOMY
UpaBy, MO#eTb OHTH CTANYIANIA: BL Hel, BUPOUEMD, MOKETD
OnTh BHpakena n wbas ! (causa stipulationisy uanp., dotis nomine
tot darc spondes? spondeo)'*, u0 UAETOOHA 32ETH0YAETCS T B
Bk aGerpakrnaro xorosopa (centlim dare spondes? spondeo).
Ho xora Omt whis BB abcerpartuod ‘exunyaamin He GRUIA YEAaHa,
BCe TAaRN aTa WBIb cymecTBYert MwonasmBacTh u2pherHoe BiisHie
na erunyiamio. Ilpn  aroms “¢abiyers obparars Bhmwamie ma
ABAJIOIII0, KOTOPas CyNecrBYeTS, MEEy causa traditionis (§ 131
np. 14) u causa stipulationis.» Bo nepsmxbs, BB COJIep:RaAHIn:
Karb causa traditionis, tak®, u causa stipulationis GmBaers mwiu
solvendi causa’ (Kro mi6o jpaers odObuiamie, uroGH omMhHETH
CYmecTBYIOIl 10iI's;, 1aib Has. stipulatio novationis, § 266 Bnh
sayanh) ", mwam donandi cansa®, mun contrabendi causa’ (oxmo
Juno 0Ghmaers yuaaTMTh CyMMYy, KOTOPYO APYroe JHNO NOJLEHO
eMy Jarb B3alMsr), nmu dotis constituendae causa®, mim whus
oGesneyenis, Haup., cautio damni infecti (§ 315 np. 18) u . m.
Bo sropmixs, Bb ToMB, 910 Kaks traditio, Taks u A0CTPARTHAS
CTUNYVIANIA BB ABYXH CIyYaaXbh OHBAETh HUYTOKHA, & MMEHHO,
ecam ona uMbers il japenie Memiy cynpyramu®, m ecnm ee
SAKOYAIOT: A Intercessio meHN(UAN’; 60 GewTs npouuTs CaY-
YAALS CIMUNYAAULR OlUCINBUmessia, LomAa Gbt dawce wuwas OdLid
nopouran (0bab, OCHOBAHHAA HA JOKHOMDL IPEXNONOKEHIN, MJIE

11 40. D. de r.c. 12, 1; 1. 126. § 2. D. de v. 0. 45, 1; 1. 71. pr. D. pro
soc. 17, 2.— %2 1. 20. D. de iure dot. 23, 3.—2 1. 2. § 3. D. de don. 39, 5.—
al. 2. D. de nov. 46, 2.—* 1. 3. § 10. D. de don. i.v. ot u. 24, 1.—4 1. 1.
§ 1. D.de cond. 8. c. 12, 7; 1. 6. § 1. D. de nov. 46, 2. — 5 . . de dotis
prom. 5, 11.—© 1. 3. § 10. D. de don. i. v. et u. 24, 1.— 7 L 1. sqq. D. ad
sct. Vell. 16, 1.
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OCHOBaHHAs HA TNPAHY:HIeHIN, Heupasombpuas, GesHpaBcTBeHHAs
ubie); #o mowa crmunyasuito Moxcro ocropums uckoms (condictio
stipulationis, actio quod metns, actio doli) m Bo3pakemienms
(exc. metus doli)®; B aToms cayyah ocmapuBAOMI NOMKEHD K0Ka-
3aTh OCHOBAHIE OCHADUBANiA, U X0 NPOBEAeHia OMOpOUeHia CcThIIy-
JAniA upusgEaeres ybiicteutension.— Hbkoropsie IODHUCTHL yTBEp;k-
AQIOTE, 9TO XOLKHUKS MOKETH OTRASKIBATH BB HCIOMISHIH aGCTPAKT-
HOH CTANYNANiN, HOK2 KPEJUTODD He JOKAMeTh HATHYHOCTH causa.
4 Caa KDPeNTOPD, He YAOBICTBODHBH ITOO TPEGOBAHiA, Hpexh-
ABUTH HCED, TO BTOMY HCKY MOXKHO LDOTHBOLOCTABHTE exceptio
doli. Ho 06a wmbcra ucrounmkoss, ma KOTOpPOe ONHPAETCA BT0
wabgie (1. 25. § 4. D. de prob. 22, 3 u 1. 13.C. de non num.
pec. 4, 30), roBopaTs He 00B aGCTPAKTHOM CTANYIAUIN, 2 00D
o0bmamu npemera. KoTopuit npednorciacmes doanmsirs (obcym-
MaeMbIAl TaMB AOKYMEHTDH ruacurs He: «d. 06bmaers B. VILIATATE
100», w0 «A. obbmaers B. yuaafure 100, xomopse ons emy
doaorcenz», cp. § 231 np. 3. 4.) v

2. Hwmwwanee npaso. Hagaag™ader: ‘@mﬁ erpoyanyin eafiyers me-

neps  npumbeATE Kb Heq‘mpua.u;uu&\' GOPIRPARIRHOMY TOTOB0PY; BIPOUEMS,
é -

MHOTie cduaTaloTh AhlcTanreinHt SopsuTIbER duckpenuenii Joro-
KOpB (Hadp., s odbman A. Flaaru WNETO 65 G nodapke, 8 00bmaw A.
YIAATHTS €10, KOMOPYIL ONEMHIL CEOOHA 000ANCUAS); HO DTO HeOcHOBA-
Tea5H0; nGo 00a3anaYeTh T01AMMEA 036 aberpartaol CTHNYAALIT TPONEXo-
AUTH He 0Th (Gopusr €0 o6bu@uig, Ho 0TB ero soaw, Koropas, shib, Toumo
Takke mykerca Raaniiy, n s alCTPaRTROND  10F0BOPD; % 2pusicdarcrit
000poms HYHOUEMER 65 MAKOMD NRCMUNY T, KOMOPR CAYNCUNS (b
IAMMHOI QOCIPAKMHONE CIUNYRANIL, B TIEL RAKD TENeph J0I0BOPHI He
Hya#lares BB ocoboft  Qopud, 1o 13 avod uBaH MomeTd caysnT medop-
Maapnbi afeTpakTHE {orosops.

b. § 215. Hsycroponnie u OXHOCTOPOHHIE JOTOBODHI.

Bruck, Die Beweislast hinsichtlich der Beschaffonheit des Kaufresen-
standes. 1874. — Bechmann, Der Kauf. Bd. 2. S 183211, 1884. — Puntschart,
die fundamentalen Rechtsverhiltnisse des rém, Privatrechts. §§ 12 ff. 1885.—
Ryck, Tu v. d. Schuldverhiltnissen. § 5{—68. 1839, — Andre, die Einrede
des nicht erfiillten Vertrages. 1890. — W, Stintzing, Nondum est ex emto
actio. 1893.— Vangerow, § 607.— Windscheid, §§ 320, 321.—Brinz, § 24,

L Bsawamwie, dsycmoporie 001060t (060100Hbie 001080pHE, MPeHC-
de nusnsaswieca contractus bilaterales aequales) cyms maxie doto-

®).1.1.8 D.decond. 8. ¢. 12,7 L 2 § 3. D. do dol. im. exc. 44, &
1. 15. pr. D. de fid. 46, 1.
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GOPBL, U35 KOMOPHLLH 08 KAKOW 1435 KOMMPAICHMOGE BOHUKALNS
u mpebosarie, ¥ 0042s; MOITOMY, A1 KAAKNALO EOHTPATEHTA eCThb
ocobmit mewn, umamnp., act. venditi—act. emti, act. locati—act.
conducti. Owm pacnagaworcs Ha 182 Kiacca: a MBHOBEE A0r0-
BOpu u joroBopst o0menia. Mfbnosse gorosopur (y I'peosn
synallagmata)' cyrs Takie, BbH KOTOPMXDH KazmIHA KOHTPAreHTD
o0bmaers apyromy kakoe mxmdo jbiicrsie 3a Bsosybiicrie; omu
PACHAJAIOTES 1A JBA BUJA, CMOTPA IO TOMY, XOCTaBIAers am XbA-
cTBie ONHOrO KOATPAIEHTA 20CMOoAnwoe O0JAJaHie Bemblo (1oro-
BOpb Ky, MHHBI W mOZOOHHA CBIKM) WIX TONBKO @pememoe
ynorpedienie m mnoabsosanie (Haems n noxoonsia cxbuaka). Joro-
BOPH 0OIIEHiA CYTH Takie JXOrOBOPH, BB KOTOPHIXH HECROIBLEO
KOHTPArcUTOBS COGTUHAOTD cBoH AbicTsisn L A0CTHREeHII coobma
naBhcraodl mbau, koropas pbiicrBieMb OAHOrO KOHTpAreHTa HE
Moria OW OHTH BOBCE JOCTUTHYTA MM, He MOriaa Obl OHTH A0-
CTUPHYTA TAKD Jerk0 nin Takb BHIOXHO.—IIPOTUBOMONOKEL ABY-
CTOPOHAEMS JOFOBOPaME: 1) cmpowo  00nOEMOpONHie 002060pbi
(npexcde naswgueusiecs contr. mnilatevales), uss romopwrs 0a
0dHOTE  CMOPOHHE  GOIHUKAENE Wpelnaarie, @ 04 Pyt  00ALs.
Haup., 3aeMb, CTUNYIAINA; SEbCE.CYIEeCTBYeTh HCKDL JAUIL LA
OJHON CTOPOHBI NPOTHBH prgr'oﬁ, naup., act. ex stipulatu, 2)
oonocmoponnie dowgopsl ¢z actiones contrariae (npexcde HA3IHBA8-
wiecs contr. bilaterales imaequales, caynaminodeycmopomitie), Ko-
MOPHE MO CEOEMY NEPGUHANAAVHOMY COOEPHCANiD ABAAOMES 00HO-
CMOPOHHUMY, HO OOMYCKGIOMS ROCANIYIOULee BO3HUKHOBENLE 005~
FUHHOCIY 04 KPeQumopa. Gcandemeie 0coOMLs VOHCIMOAMEALCMES
(manp., depositariug, commodatarius, mandatarius pbrawoTs Ha-
JEPIELA); ACKD A1 pecaboRania NepBonaasbaol 0043aHHOCTH Ha-
arBaerca actio directa, mexs i ocymecrBiaeHis nocabayonieii 064-
samHocTa—actio contraria (wamp., act. depositi directa— contraria)
II. Cymyuocts deyemopormnurs ROrOBOPOBS CIOPHA; NXB onpers-
JAKTH TO Kakb A5 NOIOBUHE OXHON U TOH ke exbimu, TO KaKkb
ABL CAMOCTOATENBHHA, H JAPYrd OTh APYra HEe3aBUCHMBIA 004-
3aTCNLCTBA, TO Kakb /B2 CAMOCTOATENbHEA, HO JDYrb APYra
npoHUKalia  odasarenscrsa. IlpaBuabsa mocabjuas Teopid: aTo
Bmmo H3b cn'l;nymmu'('h TMPABHIB:
Omﬂocumenuo UCROANENIA. Jums BB HCKIOYHTENBHEIND

'L 7§ 2 D. de pact. 2, 14.
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cnygaaxs OwBaersh onpexbireno 3akoHOMSB (TaKb, OTHOCHTEJBHO
OTHANAr0 BHAKME) ' mia 0COGBIMD MOOOTHHIMD COrJAMEHiCMD,
9r0 OfHA CTOpPOHA 006sA3ana cosepmuts uperbicreie. OGHKHO-
BeHHO ke NpHEMbHAeTcA npaBuio, uro AbiicTBia pomkns moeab-
JOBATH OJIHOBPEMBIIHO M 1T0 TOJABEO TOTH MOKeTh Tpe(osaTs
HCIONHEHIA OTE JPYroro, KT0 CAMB yike HCHOJHEIG HIH FOTOBDL
s menoamenio. FEemun gbiro poxoants o npormecca, T0 Ha #HETh,
(e3CIOPHO, JNeXKUTH 00432HHOCTD AOKA3BIBATL, YTO OHDB YiKe HCHOJ-
I IJIE FOTOBS Kb wenoaaenilo. Ho ABadgerca cnopuuMsb, LOMUKEHD
U HcTenh B3ATH HA celd J0OPOBOJBHO NOKaskBamie JTHXE (ak-
TOBB, KAK> RPUHAOACHCAUGULS K5 OCHOBUHIO UCKE, NIH OND MOKOTH
oRuAATh B03pawentn oTsbruMra  (tawe #as. exc. non impletl
contractus); cupasexnusoctsb nepsaro mabnid BUIHA N3 A3peUEHis
HCTOYNMEOBD: Offerre pretium ab emtore ‘debet, quum ex emto
agitur ?; wbera mcrounMEoBs’, Ha ROTODEM OMUpPAETC] HTPOTUBO-
noJxokmoe Mubmie, roBopars 06 NOHXD (XOTA W CXOJHHINE)
cIyuasxs; orciona cabiyers, MTo Takb Had. exc. non impleti
contractus ects codcTBeHA0 He exteptio (kakb yTBepKI2eTs rocIol-
crywmiee nubuie), a litisconiestatio negativa (§ 92).— laxbe,
ABAAETCA CHOPIBMD, LONAKNO Jg OTIMYaTh OTH exe. non impleti
contractus eme ocofoe Bospaxenie — exc. non rite impleti
contractus, ® na/Koro 3xbes najgaeTh 00A3AHHOCTH NOKA3LIBATE.
IIpapaitbusns DA0 DpE3HATS cAbyomee: Ha10 06pamAThE BHAMAHIE,
HEe 3aKJI0TACTCS JH BHYTBEDAKISHIN 0 HeHANIERAMEeNb UCHOMneH]l
yTBepskaenie 0 wememonHeHin (OTBBTYNEB-IPONABEND YTBEDIIALTD,
YT0 ucTendh ymaaruns emMy Ttoasko 90, mexny thus rars mboa
yeaosrena Omna 100; orebTYMEB-TIOKYNNIMKD YTBEP:KIAETh, YTO
HCTEIlb JOCTABUID eMy PYCCKYH NIIEHMIY, MeKAY ThWh Kakb OHB
KYUHIH BEHrepCkyl); Toraa onus probandi Jgesxurs Ba umcrmb,
ubo yroep:ienie orsbrunka cojepikutd BH cedb exc.nowimpleti
contractus; nmaue pbmaerca HOIpocs, eciu yreepiicnie orbruura
He JBAAETCA YNDPEKOMDs BH HEHCNOJAeHIW, 2 JHMb YRA3HBAETH
OcHOBaHie U1 npaBa Ha Boswbulemic Bpeja mim  ymeHbmenie
iwbael (maup., oTBBTINKB-TOKYNNIHKS YTBEP:AAACTH, 9TO MpEeIMers
EYIUIA CTpajaerh HeNOCTaTEaMn); BB 9T0MD caydab pbiicrByors

1], 24 D. loe. 19, 2.—? 1. 13. § 8. D. de a. o. v. 19, 1.—2 Gai. 4, 126;
1.25. D. de a. e. v. 19, 1; 1. 5. C. de ev. 8, 44; 1. 6. § 4. D. de exe. dolL
44, 4; eb nocabpunvs uberoms ep. 1. 3, pr. D. de a. e. v. 19, 1.
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npasuna kounencauin (§ 285), u6o orsbrIAKDL 30ABIACTD BerpBunoe
npATAsamie, W I03TOMY HA HEMD JIeKUTH Ouus probandi.

2. _Ompocumearno UCKAIONUMEIUNTE CAYLACEs GOIHUNKHOGEHEA
obasame.ncme auus 048 000w emoporst. Vinorga AByCTODOHHIA
J0roBOpS He Mwherh MONHOH, NBYCTOpOHHEd CHJLL, 00A32TEIBCTBO
ROSHHUKAETH ININb LIS OXHOW CTOPOHEL; MO3TOMY JApyrad CTOPOHA
MO:EeTh TpeGOBaTh 1O IPON3BONY YAEpHAHIS AOrOBOPA BL CHih

J ero YHMYTOMLeHIA, 2 TIePBas CIOPOHA NOMKHA TOAMMHATLEA
ea yemorpbmilo; eciu ke Apyraa cropoHa phmurtea COXpaHNTb
10r0BOPG B cHab, TO OHA JONKHA COBEDIIUTH TO, 910 CaMa 00%-
maixa. Baxpbimie caysam aroro poaa cabayowie: a. Hexbecno-
cOGHOE JMO 32EM0YAETD J{BYCTOPOHALH TOEOBOPD, HAID., OmeKaeMblil
sine tutore auctore®; b. saru04aers ABYCTOPOHHIA JOrOBOPD NOA-
BIACTHOE JTHLO, KOTOpOe, XOTA CHOCOOHO Kb mpiodpbremin s
¢BOEF0 BAQCTATENH, HE MOKETh HOCHBUEIN0 00AsmBaTh’® (970TH
cayJail Teueps He eYIESTBYeIt); €. KIO Jn00 HPOIAETT YRPAJeHHYIo
Bemp, He 3HAad, YTO OHa YKpajernad, mexny ThMbe Kakb 9TO
mapherao mokymmuky °; d. 3afT0YeHHWJOroBOPh KNI O BEH.
GOJBMAA YACTh KOTOPOH HUTFO%EHd, U 002 KOHTPAreHTA 007
TOMD He 3HAOTH . Omd cayiau Hasmeaiors negotia claudicantia:
(quia ex uno Jatere _constat contractus®. Uxs mpupoja cuopha:
cabayers pasimyamh TpE rAABHEL Mibii:

a. arber mwbers MBCTo oTHOCHTeNbHAs HEYTOXHOCTH (§ 64).
T. €. YIOMAHYTHIA Bhie’TIPOU3BOND OJHOA CTOPOHBI OTHOCHTEILHO
ydepocania JOTOBOPA 65 CUA¥s OCHOBAHD HA TOMD, UTO OTDH yCMO-
tpbuis 3TOM CTOPOHBI SABUCHTD ONBUCMEUINEAVHOCHL KOTOBODPA.
Jroro mubmis HeNb3H NPHHATH, HOTOMY UYTO MCTOUHHUEA YKe CB
MOMEHTa SaRJIUeHIA JOrOBOPa CUATAIOTH OXHOTO 00A3AHHRIMD, -d
APyroro HEOOA3AHHEINE’;

b. TONBKO OXHA CTOPOHA 00A3aHa, a Apyras Hbrs, HO moCHbE-
gas TOCTYNaers nporAss, Haabpemis xorosopa, ecian TpeGyers
0Th 0043aHHON CTOPOHK BO3XHiicTBiA, He UCHONBUBD CBOLIO (xora
6m 1 mexbiicrsureasuaro) o6bmanid, m TOra 00A32HHOMY AaeICH
exc. doli. I aroro (remeph rocmOXCTBYONAr0) MuhHis HElb3A

¢ pr. L de auct. tut. 1, 21; 1 13. § 29. D. de a. e. v. 13, 1 15 15 B
§ 1. D. de rese. vend. 18, 5. — 5 L. 3. § 1. D. de 1. cr. 12, 1; 1. 57. D. ad
aed. ed. 21, 1.— ¢ 1. 34 § 3. D. de contr. e. 18, 1.—" L 57. pr. 1. 58. D. de
e e. 18, 1.—8 1. 13. § 29. D. de a. e. v. 19, 1.—? Cp. ukcra, npasegeH HEI
BHme B6 up. 4—06.
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OPABATH, TOTOMY TT0, IO NPAMOMY YKASaHI0 HCTOYAEEORH'®, He-
0043aHHEIA IO0MKeHD Hemoasurs cBoe obbmamie ultro (7. e. me
oxupaa exc. doli);

c. of43aga JUIOb OJHa CTOPOHA, HO 00A3TENLCTBO He HA-
TpaByeno Ha T0, Yr00H ona nmpocmo cosepmuia obfmanmoe mbii-
crsie (D), a HA TO, UTOGH OHA COBEpIWIA €0 3a 6030miECMaie;
He HaMmmpenie KOHTPAreHTORB, A Yike HXD y2060ps BAMBLIAETDH
00a3aHHAr0 TPOTHRD TpeGOBaHiA coBepmuTh AbiCTRie Gesh BO3-
rhiiersia. 9ro—npasniasHoe Mpbpie.

3. Omnocumeasno nperpauwseria 06a3amervcmen 663s mame-
piaaaz yoosaemeopenia. Ecam ofpa €ropoHa 0CBOOOKIALTCA
0Th CBOCI 0GA3AHHOCTH HE MATEDIadbHEIMG YIOBIETBODPEHieMb IPVIol
cTOpONEL (IOCPEACTBOMD ILIATE A, [e0sudin, KoMIeHcaniu, HOBalY,
ONHIMD CIOBOMB, TOCpefcTBOMD satisfactio,\§ 261), a raxuwp
1400 WHHMb LYTeND, TO Nperpamaeics WeQOA3aHaoCTs IApyroi
cropomet. Ilpmybuenie sroro o0m@ro npae@na cofepkars cirb-
nayiomis phmenia HCTOYHNROBD: 4 :

a. ecim, 0O 3aKIOYeHid (OroBepa” KYIIA, M3TATCA NOvae
tabulae, T. e. ecim 3aKOMENBNLYTAITOKAIOTCS BIOARS MM OTIACTH
Iene;xnne RoArdm (—rtakie saKOWel M3ABANUCH HEOJHOKDATHO Kb
RORIY pecuyOIuri gmay noush conjamucraueckofi aruramiu—), T0
nporaBenms He o0f8ant BEAABATH BEmH, & ecad mocrhimaa yike
BHJIAHA, TO e MO®REO NoIpefoBarTs Hasaab '';

b. ecamr mpm moroBOph kymum sakmiogeso pact. de non prae-
standa evictione, m zarbmb Bemp no evictio OTHUMAIOTH Y NOKYII-
M@Ka, TO DpoAaBens We MOKeTh TpPeOoBaTh IBHK, a eciu OHD
O VYRS TOCTBIHION O IBHUKMIH, TO 06A3AHD A% e BO3BPATATS'”;
nogpobnocta eM. Bh § 288;

¢. ecyu HacTyDaerTh SKCOpOHpiamia OpeaMera KYIUM eme 10
ero Tepefadi, TO NpofaBenb He MO:KeTh TpeGoBaTh IBHEI, & ecl
OND WOJAYIHIs HOCTLAHIOI eme A0 JKcuponpiamiy, 70 0043aH%
JaiKe ee BOSBDATHThH'’;

d. ecau oxma cropoHa ocBoGO:Aaerca myrems acceptilatio, To

0cBOGOKEHHOK NpH3HAeTeA M Apyras cropoma '

19 ], 34, § 3. D. de contr. e. 18, 1. — " L. 50. D. de a. e. v. 13, 1, rak
cabnyers aarars He amitteret Do mckamenHOMY (EOPEETHHCKOMY CTIHCKY,
a admitteret (paBHO reciperet) Do ApyrEME CHACKAMB, YIOMAHYTHIME Bh
raoceh. — 2 L 11 §18. D. de a. e. v. 14, 1.— 2 1. 33. D. Joc. 19, 2—* L
23. D. de acc. 46, 4; 1. b. pr. D. de resc. vend. 18, b.



30 PUHCKOBAHUBIE A0rosopsl. § 216.

e. mpasuno: locatoris est periculum (§ 269 wp. 8 @ Cl):
HANpOTUBb, Kb KynIrh CTPAHHBIMD o6pasoys npunbaAeTca IpoTiBo-
[OJO/HOe TIPABANO: NOKYMIWED JOJUKERS YILIATATE HOKYUHYIO
wbay gaxe Bb TOMD ciydah, ecim npeiMerh KymIw O ero Bhl-
jaap MOrndn orh casus: emtoris est periculum (§ 269).

Brpoems, GOJILUIMHCTBO DOMAHHCTOBD BHICTABIANTD TPAMO
OPOTHEONONOKHEN OOl NPUANUNG, YTBEPHAAL (ua ocHOBamiH
ToNbkO YTO NIPHBEJEHHAr0 NpABAIA: emtoris est periculum), ¥TO
1pespaniedie o0gsaTeAbCTsA A 0]HOI CTOpPOHH He BIeYeTh 33
060K 0CBOGOMEHIA APYroil; 103TOMY OHA HPHNOAATH KD 3AKII0-
qenilo, 4TO ABYCTOPOHHIA JOrOBODDH 3ARIOTACTH B> ce0b nsa
IpYrb OB Apyra He saBHCAMia 0043areasersa. M3b npuBeeHHEND
sHime a—e HOpPMB CbAyers npoTmBHOE, HO HPABILIO O ¢asus BB
cay9ah RYMIR CHYEATE 5CE TAKK BAEHEING ADLYMEHTOMb Bb HOMB3Y
wuhpis NPOTHBAUKOBH—IPABUIO, KOTOPQE CP TOULH apbaid samu-
jmaemMaro masmu Mebpia TpyaHo OOBACHUTD; phpoaTHO, OHO OGLIO
ilepencceso Cb Apesnen HarypaTBuon KymiH (mancipatio) #a
KOHCEHCYaJbHb AOroBoph LI

¢. § 216! PucropaHibie JXOTOBOPHL.

Bechmann, der Kauff Bd. 2. 9952 ff. 1884, — F. Eademann, die Lie vl
emtio rei speratae (u. emtio, spei. 1885, — Vangerow, §§ 673. 623. 632. —
Windschuid, §8 322. 419. 420, — Brinz, §§ 298. 307.

Puckoganimie, i aIamopuse 00W060pu. Cynt marie 0010~
6OPH, MO KOMOPLIME COLIACHD Mammpeniin emopors 3AGUCwNG 0N
CAYUaR, 0Aa 15010 OOAIUIMEIVEMGO NPUNCCEINT 6o1200Y. @ 048 %£0W
yGoonoxs. Pumcroe NpPABO SHACTD crbayiomie uXb BAJAL: emtio
spei, emtio rei speratae, mrpy, mapH, foenus nauticum.

Tepiamckne NpaBo HACUNTHBACTE HXDB €MLS Hhek0aLR0: J0TEpel0, 10roBoph
0 10MAHEHHOR penth, A0TOBOPH eEpANOBABIA. Mer jekuel 335eh H3A0EAThH
TOABKO PUMERIE JOTOBOPLI:

1. Emtio spei ecmp 002080p3, 85 KONi0OPOMNs npedmemo comaKu
cayocwms nadesicda: ipsum incertum rei venit'; gorosopb HpiH-
sgaeTea HebACTBATEIBAEINE, CIU NJERAR HeOC YIIECTBIM (nanp.,
noryuaerca Oyaylyi YI0Bh PHOH Bb TOTh MOMEHTh, KOLJA 3d-
KHAYTHIA HEBOADb Yiie BRITALIGHD, HIM JoTepefHnlii Onyers, ROrLd

1], 11. D. de her. vend. 18, 4.



PUCKOBARUKIE forosopel. § 216. 31

OHD YiKe BEIIYTH); €CXH Wale:xKAa He MCHoJAerci, T BospbiicTaie
BCe TAKU J0AZKEHO OHTH COBEPIIERO’.

1. Emtio rei speratae ecmy 002060ps, 65 KOMOPOMs Nped-
MOMOME CORIKI CAYNCUNG 6LUGD, GOSHUKHOBEHIA KOMOPOU N0 RPU-
00 Gewels  MOCHo odcudamy (Hamp., €TO YeTBePTeHl NIIeFuH
OyAyimed aTBH); AOCOBOPEH ITOTH €CTH RYIIA MOAD MONYATUBRIND
VCAORIENS, «€CHM Bemb BOSHUKHETEH», H0ITCMY OHB TOJLKO TOFAA
coepmen (perfectus ¢.), n Boauhiicraie JOMKHO OHTH UCHONHEHO,
KOTIA Bellb BOSHAKIA'; 32TO KaueCTBO BORMUEMIEN Bemu He OKA3IR-
BaeTh MHEAKOTO BJAIAHLA Ha IOKVIHYIO Irbmy.

M. O6n wurpaxs * BH puMcKOMD Tparh naxoxuMs ciIblL.
HOPME: BOOGmE TUPH 3alpemens’; HO [03BOJLICTCA HIDA HA
yromenie®; urpa HA JEHBIH J03BOJENY JWIIG BB 00JACTH ladi
virtutis causa (GopnGa, moeHEbid urpu)’; Wes naxs IOcramians
UPUBHAND KO3BOJCHHWMH TONBKO MAThS ONpesBIeHubINs HrPb U TO
¢B TBMB, YTOOH craBuTh Me Goabme opmoro conmpa®. Beaxid
ADYLOit MOAMh W3B WIPE HEYTOMEHB, 2 VIUIATEHHOe MOKHO 110-
TpeGoBaTh Masaxh Bb_TeUeHle MAFHIeCATH abrn®. 9 upaBmIa BB
CYIIECTRENHBINE TepTaxs W3wBHBHAL TEPMANCKUMD UPABOME.

IV. Hapu (Gumse 0053ax.1005) ECMY OMHOCAULEECA 15 HPONUGO-
ROAOHCHBLMS Yy MOLPHCICHIAMS 08YCMOPOKRHEE 00NULINIE, RO KOMOPOMY
MOMs, e YMeePpHCOenie ORAICEMCR HEGWPHIMG, D0.UNCEHn YNRAQ-
mumy 0Gmwroe \dpywony. Byayum o6bmamiens noxb yCIOBieMDb
b COOCTECHHOMT CMBIGHS M MHUMEIMD YCIOBieMB, JOrOBOPD
napu suoasd pbicTnTenent (TONBEO, TO PHMCKOMY IpaBy, ero
crbrosano s3axmouars Bh Qopyb cruuyzamim'', urg Hepefasarh
CyMMy Dapu TperbeMy Jumy'’); HelbACTBHTEIENh IOrOBOPD IIapH,
ROTOPWHA OTHOCHTCA Kb YeMy Iuso GesHpaBCTBEHHOMY'®, BB YACT-
wocrw, Kb sappemenuofr urph'‘. Heocnosarensno mbroTopHe
nokaswBanTs (Babero megbiicrBurensuocTH GE3HABCTBEHHAN0 X0r0-
sopa uapu) mexbiCTBATENHHOCTS Hapd BOOOGILE.

V. Foenus nauticwm, pecunia traiecticia'®, ecmy 3aexs momy

21.8. § 1. D. decontr.e. 18, 1; 1. 11. § 18, 1. 12 D.de a. e. v. 19, 1.—
31. 8 pr. 1. 39. § 1. D. de c. o. 18, 1.—* tit. D. de aleat. 11, 5; . C. do
aleat. ot alear. lusu 3, 43. — 1. 2. § 1. D. h. . 11, 5—¢ L 4. pr. D. h. t.
11,6—7L2§1D. ht116—21112Cht343-71L1L @: h f.
8,43.—1 1 2. § 1. D. quar. rer. act. non datur 44,5.— 1 1. 108. pr. L. 120,
1. de v. 0. 45, 1; 1. 37. D. de r. ¢. 12, 1. — 2 L 17. § 5. D. de praescr. v.
19, 5— ¥ 1. 17. § 5. i. f. cit. —** L. 3. D. de al. 11,5.— 15 tit, D. de naut.
foen. 22, 2; t. C. 4, 33.



32 jor. o xwiicTBIN TPETHATO A. W 0 IBHCTBIM Bb HOAB3Y TPETHANO 1. § 217.

ANWY. KOMOPOEL CAMBIA 0eHuw'® wAl KYNACHHNE W HULE MOCAPIE
NOCHLIACIS 30 MOPE, MO HE HCEAACMS NPUMAMD HE CLORA PUCKA
MPAHCROPMA % MOIMOMY  GCMYRACMS 65 COLIAWEHIE €5 KPCOU--
MOPOMS, UMOOH NOCAMONITE NPUHAZE HA CEOR PUCKH MPANCAOPING.
(m. e. oms omGvmia do nputvemia)'’. can Bo BpeMs TparCIOpTa
MeHBIW HIM TOBADH HOrHGAIOTH, TO KPEIATOPY He NPHHALICKATEH
HEKAKOro TpeGoBamia; 3T0 ROHeYsO, He NpuMEHAeTcd, ecld mody-
YEBMIA 3aeMD cawnh BHHOBeEb Bh ruGeau'®. Tars kakn pucksn
najaers Ha KpeigTopa. To wocxbisiit me cBasamb 3akonmop ML-
PO IPONEHTOBH (V:ke 10 UpaBy xo-locTnnianosy)'’.—U apyroii
PUCKDL KPOME MODCROrO MOKHO TOXKE HDUHATH Ha Ce0d TYTeMD
1oroBopa °: Taxoi JOroBopL HassiBaered foenus quasi nauticum.—
Cp foenus nauticum cxoiemn repwagcsiii toroneps Gozuepen.

) |

v

d. § 217. JHororopm o xbicTRiEH Tpe umna ® 0 AbierRin
BB NOJIB3Y TPETBATO amua.
t. C. 1V, 11: ut act. et ab her. et cofitra ‘her.—t. C.IV, 50: si quis alteri
vel sibi.—t. C. VII, 6U: inter alios detasst. TLIT. 28: per quas pers.—t. L.
I11. 19: de inut. stip.— Busel. Doctrid nnd) mel'-; iitber die Giltigkeit von
Vertrigen zu Gunsten Dritterg 18605~ Unger. Vertriige zn Gunsten Drit-
ter. 1869. — Gureis, die Veriziice za GGunsten Dritter. lbt':l — Zimme-rmann,
Lehre v. d. ste]]ve:hretend@ negot-{gestio. § 2. 1876. = Dunz, die For de-
rungsiiberweisung. Schn]du'be;wmsung und die Vertriige zm Gunsten
Drittor. §§ 53—069. 1836.— Leoshard. die Anfechtbarkeit der Vertrige fir
das 1!f'crmc:"'en eines | ntton S. 2 . 1892, — Savignu, Obh,c:amoncnreeht
1—wmmn. 3308 —]'['lmlscheir? & 313. 316. 317.

L ,-'Imoeapa 0 damcmf" MPEMAL) AU (OGPEMCHEHIE MPEMBRL)
Auua) OuGIEME G5 MOMS CAYUAD, €CAU KMO AUO0 00mULaems
dmaicimeic MPEMmuA0 AUUC OME  CB0CW UMEHN (HE BWHCMYRAA
CAMOOBUMEADIO 63 KaMecmen npedcmasuniesna mpemyao). Taxod
MOroBOPSL 110 IpeBHeMY jus civile nmpu3HaBaJCa HHYTOKDBIMB; Ne-
mo factum alienum promittendo obligatur '; mo, mo xmaccmie-
ckomy (p Beipbmpemy) mpawy, oGbmasmift o0dsand @wiam 1o BO3-
MOKHOCTH CTAPAThCH, YTOOH TPETHE MUIO COBEPHIAN0 YCIOBICHHOE
xbitcTBie, WAU Jadke YOJATATE MHTEPECH. €CHM, HECMOTPA Ha ero
vemiid, Tperhe Jmmo aroro xhiicTsia me copepmaerh (Bh ATOMB
orpomenin phmaers mambpemie cropoms) *. Ecum kro odbmaern

BILL 3D oh 22 2.1 3-nn L £1.6. D. h. t.22, 21 4 €
h. t. 4. 33. — 1 1 3. C. h. 4, 33. — ¥ Paul S. R. II, 11 §5 L4 pr. D.
h.t.22,2 L 1.1 2 C h. t. 4,83 —%]. 5 D. h, £ 22,2—21.38.pr. § 1.
L 83. pr. D. de v. 0. 45, 1; §§ 3. 21. L. de in. skip. 3, 19.—* L. 19. D. rat. rem

k]

46, 8; L 14. § 2. D. de pee. const. 13, 5.



A0¢. 0 IBHCTB. TPRTHATO I. B 0 IBCTB. BB Mossay tPeThAr 1.§ 217. 33

OTH MMCHU cBoero macnbgmnka, To mocxbamiit (mo sakony [Octu-
Hiana) ° npavo 0643aHb Kb ucnonaeniio; g0 IOcrumiana ke wbii-
crBoBato npasuio: ab heredis persona obligationem incipere
non posse *.

L. Jowseops o dwacmsiv 6x nousy mpemvars auya (m. .
pactum in favorem tertii) Gmsaems 63 moxns CAYRA, ECal KO
AUGO  BvLI06APUBAEMS CCOM Onicmsie 63 ROABIY INPEMLAID AU
Oms CG0EI UMENW, (HE BUCMYNGR CANOOBAMEALHO G5 KANECMENH
npedcmasumers mpemomo). Taroi 10roBOpD npusHaetca ybii-
CTBUTCABHHING JULIb Bh TOMB ciayuab, eciu:

. wnn BrroBapusawomiin yhiictsie BB TIONB3Y TPETBAr0 JIULA
HAXOIUTCA Cb NOCABIHUMD BB OTHOMIEHIM BIACTH; I09TOMY, OTEID
MOXCTB BHIOBOPHTH ceGh pblicrsie BB moussy cmoero mogsia-
cTHAr0 caHa (M HaoGopoTs) *;

2. mim ucnoxnenic XBHCTBIA BB LOAL3Y TPeTHArO muiA mpej-
CTaBIlACTb MHTEPECs M JUIA CAMOrO BRFOBAPUBAIOIIATO 9T0 1hii-
crsie °. Bp o6racru strieti iuris obligationes HHTEPECH 3TOTH
ROJ&KeNDs ORI OHTH LCHEKHBIME (4anp., BRICOBAPUBAIOWLIN CaMB
M0XKeHDb OBLTH TPETLEMY JEUY \YIIaTuTE BEITOBODEHHYIO CYMMY);
rh TakoBOro me Omlo, abircysie BB TI0JB3Y TPETBATO Jnma xh-
JaJil 0OBKHOBEHHO HE peIMeroMt JIorosopa, a yeiaosiems o6h-
masia  Heycroitku (nisiv Tiio rem dederis, tot aureos mihi dari
spondes? spondeo)(’. Bw @Oxacrta bonae fidei obligationes yae
U0 PHMCEOMY NpaBy, JOCFATONRO OLJI0 HEMATepiATBHALO HHTe-
peca; Teueps ero seera foctaronno (§ 208 up. 30 eabr.). — Hrars, ecan
ABACTBIe MPeACTABIACTD MATEPECH MJA CAMOLO BRIFOBAPUBAIOLIALO,
T0 nocxbamiii Moxers TpeGosath uemoienia abficrBis B 0JB3Y
TPETBIAT0; HO CaMO Tperse JHmo, N0 O0uiemMy npasuiy, He mpi-
o0pbraers mmKakoro tpeGosauia®. Br Buxh mermouenmis TPETHEMY
AULY NPUAALIEEUTD TPEGOBAHIe UPOTEBDL JOWKHEER B cabiyio-
HMEXD CAY92AXD: 2. eCHM COBEPWAIOILN NMPOJAKY 32JI0CONpHHH-
MaTelb BHIOBOPUTL DDABO BRIKYIA B IOJ53Y 3a70TOAATENI, TO
nocwbanemy maerca act. in factum ®; b. ecam kro muso Japurb

* L un. C. ut act. ah, her. 4, 11.— ¢ Gai. 3, 100. 117. 158.— 5 § 4. I do
in. stip. 3, 19; 1. 88, § 17. L. 39. L. 45. pr. L 56. § 3. 1. 130. D. de v. o. 45,
L L 2 C. de contr. stip. 8, 37.—5 § 20. I. de in, stip. 3, 19; 1. 38. §§ 20—
23. D. de v. 0. 45, 1; 1. 3. C. de in. stip. 8, 38.— 7 I. 38. §17. D. de v. o. 45,
1; § 4. 19. L. de in. stip. 3,19.—% 1. 11. D. o. et a. 44, T 1. 6. C. si quis alt.
4, 50; 1. 6. C. de iure dot. 5, 12 1 73. § 4 D.der i. 50, 17. —9 1. 13
pr. D. de pign. act. 13, 7; L 7.§ 1. D. de distr. pign. 20, 5.

3



34 YRPBOORHIE JoroBoross. § 218.

BeIlb, BO3NATAd Ha OJAPEHAAr0 0GA3AHHOCT BHAATH ee BHocABI-
crBim Tpersemy Jmuy, TO nocibamemy xaerca act. utilis'; c. ecmn
KT0 1u00 OTFJaers 4yAyio Bempb Ha cGepemenie nid Bb CCydy
€b yroBOPOMSB, YTOOH OHA ORLIA BOABPAUIEHA COOCTBEHHWRY, TO
nocbamenmy xaerca act. utilis depositi um commodati''; d. ecium
BOCXOJIAIIA POJMCTBEHAARTD, YCTAHOBIAS NPAJAHOE, BEICOBAPHEBAETD
sosppamnenie mocabamaro cBoedl 1oTepn min ed xBramb, TO BMB
maerca utilis actio '*; e. ecam KT0 BHrOBOpMTEL ce6b wuTO NGO
B'b 110Jb3Y CBOHXD HACHBIRUEOBD '°, T0 IMOCHBIANMS JaeTcsd HCKB;
f. OIHO IOBOJBHO CTPABHOE 3aROHOMOJNOmenie ompexbiders, 9YTo
ecIg  KTo au0o jgaerd B3aldMel COOCTBEAHBIA JEALrM Ha JINA
TPETBAr0 MU, x0T 6h Ge3b BhioMa mocahiEaro, To Tpedosauie
npio6phraers TOTBKO TpeTLe MM, a He €amb saumojfaBens't. —
Kb oTuwb cIyqasNs pHMEEAro Ipasa repMaHes@e npaso OprdaBaie eme
nheR0IBK0: BONCAHIE enkl Bh Kaccy Xad : b eMB, CTpAXOBAHIe (KE3HH
Bh 0IB3y TPETHANB AMih, KpecThAuckid cibaxm 06n yeryuwh mMymecTeb
¢ YIOBOPAMI Bh N0AL3Y TPETHANS,. MPUHENEE TOPIOBHIXD 10AT0BL HpH npio-
Gphrenin Toprosaro saseienis... HHREOTOPHR, AKE yTBEPATAITE, UTO B3B BEBXB
JAOCOBOPOBS Bh H0AB3Y TpeThAretdnital nocifinee mpioGphbraers upaso Tpedo-
BaHIA; HIUOKEHIE STOTO CNODHATO Bﬂﬁpﬂﬂ'ﬂ‘ OTHOCHTCA KB FePMAHCROMY HacTHOMY
1npasy. ;

4)(§ 218, ¥gpinsenie XOTOBOPOBD.

Randa, zur Lehre won den Zinsen und der Conventionalstrafe. 1869. —
Bruns n Sachau, Syriseh-Rimisches Rechtsbuch. Crp. 216 eabm 1880. —
Bechmann, der Kauf. Bd. 2. 8. 415 ff. 1834, — v. Seeler, zur Lehre v. d.
Conventionalstrafe. 1891. — Pergament, Conventionalstrafe und Interesse.
1896. — Savigny, Obligationenrecht. § 7. S0. — Vangerow, §§ 612—614. —
Windscheid, §§ 83a. 985, 286. 324. 325, — Baron, § 111.— Belker, § 108. Beil. 1I.

Jlorosopsl MOryrs ONTE VEpDBINgEMR BHJAYED 3aLATRA. 00%-
nianieMs HEeYCTOKU. TIpucArol.

L. 3c¢damoxs (arrha). Bs Buxh sagaTka Moryrh ORITH JaHH
ReHbIE AANW JAPyria sem ': BB pEMCEOMD npash sajators anberd
ABOsiKOe npombHenie:

1. Kaxs suaxs cosepuwenia 00w60pa’®; TAKON 3a1aTOKB HOBME
©p. BaswBwors arrha confirmatoria, arrha pacto perfecto data;

10 1, 3. C. de don. gnae sub modo 8, 54. —** L. 8 C. ad. exh. 3, 42. —
12 ], 12, D. sol. matr. 24, 3; 1. 7. C. de p. c. 5, 14— Lun. C.utab her. 4, 11.—
M9 §2 D.dor e 12 1; 1 35 § 2. D. de don. 30, 55.). 126. § 2. D. de
v. 0. 40, 1.

1].11. 8§ 6. D. de a. e. v. 19, 1; 1. 5.§ 15. D. de inst 2. 14,3.—* pr. L.
de emt. 3, 23.



YEPROARBIE Rorosorors. § 218. 35

KaKD TAROBOM, OB YHOTPEOLIETCA Bb 0COOEHHOCTM NpH Hefop-
MaRvHBLLE JOFOBOPAXD, YTOOH CIVKATL JOKA3ATENLCTBOMD SAKIIO-
uenia gorosopa (ut evidentius probari possit, convenisse)®. Ecmu
AOroBOP® HCIONHEHD HIH YHUYTOXKEHT, TO BAAATORD TepAerh CBOE
sHavenie u MOANEKUTH — BH TePBOMD cayyab savery wim Boa-
Bpalleniio, BO BTOPOMB CAyiat — Bosepamenio *; anms Bb TOMD
cryuab, ecidm yHmITOXAeTcA A0rOBOPH KymmL Bb cuay lex com-
missoria  (§ 286 kom.), orcrymaoiii OTH AOrOBOPA NPOJABEND
MOKETH yiaepkath arrha®.

2. Kawns cpedemeo mpumyncdenin s saxaioueniio apednoro-
ocenrnaz0 doweopa (1. H. a. pacto imperfecto data); Bw Takoii
(YHEUIM 33]aTOKD BEICTYHAETD Npu pact. (le contrahendo; mapmii
arrha uumaeres sagatea, ecnu mosgmbe yg.nonmm OTBH 3aRNI0-
Yeuld I0rosopa, M MOIYIaerdb ABOIMHOE, ho@;fcmo eciId YRIO-
ngercA OpornpHas cropona (§ 2]_.4’11[1 Taron aagarors
OB BB XoAy y Pusmases u npu oxHoi é,hm.h u3b 00JACTH
cexeimaro npasa (nmpu oGpytefin); Wy, 3rfch moxylaTels 3a1aTEA
Bb ciyuak, ecra oms Gesn ocHOBani@ OTcrynaers oTh 00pydenid,
Xoxrens Baiarh arrha EBOMETE / maupoTuss, Heycroika ana
yepbuaenia oGpyuenia e monyekaerca’® (cp. np. 14).

Cospeyenniit rpa.g'memu @ptm. MOPORIID HOBLIA eayyail mpwthuenis
300ATEL ;

. 3¢ Rarp 1. 1. ;1._'1);&@!;3;@‘@_, Rengeld, oterynnoe; srfes &5 orosopy |

TMPHCOBORYILIACTCS eTaThi, To Tanuiii arrha somers oreTylurses oTs 10ro-
BOPA, IMMAAch 331aTRa. Jro me yEpbuaesie, a ociabaenie forosopa.

I Heycmoiika ecmy dmiicmaie, komopoe o6musano nods ycao-
gieMs, ecaw uzgmemnoe 0GRULaRie e OYOLMs UCHOIHCHO UAU
Gydems ucroaneno nenadaexncauuds o6pazoss. T neycroiika npu-
wbraeres By povMerons npash BL BoAKOH QymEmin:

Faxs cpedemeao yxpnnaenia saxaionennaro dowosope. pn
ITOMSBOSMNKACT, BONMPOCH, MOMETH J0  EPEIETOPD BB Cayvab
HEHCHOJHeNLd UIM HeHaJIeRAMaro Henoaueni; TpedoBath ILia-
Temka Heycroitkm n Bwberb ¢ 1bwb menoxmenia goroBopa  (wim
Boswbimenia yGRTROBH OTH HEMCHOMHEHIA WIM HEeHaLIeKALAro
HCNONfeAid), MM OHE MOkerhb HOTPedOBATH TOIBKO HEYCTOMiki,
I, HAKOHEIb, €My NpeIOCTARIeHh BHOHOPH Mekay ThMb u apy-

4L 8. pr. D. de e.e. 15, 1. —* L 11. §6. D. de 2. e.v. 19, 1; L. 5. § 15,
D. de inst. 2. 14, 3. — % L G pr. L. & D. de I. comm. 18, 3.—5% | 5 C. de
spons. 5, 1. — 5k |, 134, pr. D. de v. 0. 45, 1.

3?
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36 YRPHILIBHIR 70roBoposs. § 218.

rawb. [Imare:a meycroiicm Buberd ¢p ucnoaueniem® RoroBopa
(axn Boswbuieniems YOHTEOBB) MOAHO Tpe(oBaTh JHNIB BB TOMB
ciayuab, ecad BB [OAb3Y TAKOro TPeGoBaia mwhercsa mpamoe miu
- MOJUATHBOE coriamemnie Bb jgorosoph ° (mamp., meyerofika yeio-
BICHA Yyike HA CAyYail NMPOCPOYKI HCIONHEHiA, HeycTolika Heco-
pasnhpuo Maja BL CpaBHediu Cb NPEIMETOMD IIABHATO AOFOBOPa).
Eean takoro coraamenia mbrs, 10 BB oGuacru stricti iuris obli-
gationes MO:HO TPeGOBATh TOJIBEO HEYCTOAKM * (srorh caydail meuess
arkerh en obl. strieli furis, ep. § 84 sub 5); BB oGaactu obl. bonae fidei
:q;e()mnop Yy NPAHALIERUTH TIPABO BEIGOPA Mely HeycTroiKkolo u
HCNoJHeHieMs [oroBopa (wid BO3wbIienieMs YORTEOBD); €CIH ero
BHI6ODS Maah Ha OAHO H3b ABYXH, a Apyroe cocraBiders Goxbe
3HAYHTENBHYI0 CYMMy, TO OHB MOeTh HOTPeGOBATH DASHHUIE °;
OGBIEHOBEHHO KpPeINTOND BHIOGUPAETDH Heyc"roﬁﬁv HOTOMY 9TO HTO
H30ABAALTH €r0 OTL JOKa3bBamia }Gumom (ep. § 288 sub. II)
pash crbramAmid  BHOOPS CBASHBAETH KPBAUTOPA M Bb TOMD
cayuak. ecam OHL A0GPOBOABHO MPUHHMAETH HCIONHEHIE, XOTA
MO:RETH TPeGOBATH HEYCTOMELU; 4FOrla QHD Yike JMUIIACTCA npaBa
Ha nocn'lmmem LY

Kaics cpedcmso npuiyieIenis jin 30K.104eHE0 MPEIROI0INCeH~
Haw0 domaopu 192 (§ 24Q mp. W),

3. Bs COBPENCHHOME PpaRIAHCKOME 060poTh HEyeTOilka MOCTAHOBIAETES
yaero Bs mugh T. M. muleta poenitentialis, orcrymmoro, Tak® 910 R0AK-
HUEY IPRHATIGEUTH jﬁg@nu prifopa M1y HeYCTOHKO M MemodmeHieMT; BE
90N 3akJioyaeres He YRpbicsie, a ociabaeuie Jorosopa.

Heooxounmo eme ormbruts cakayoiee: pasmlpd HeycToilkn
34BHCHTH OTH YCMOTDPLHIA CTOPOH® ''; BHDOYEMD, €C.IH JOIIb CIO-
co0enb Kb POCTY, TO, MO DPHMCKOMY LIpABY, HEYCTOHKA He J0JGEAA
npeswmarh 3aK0OHAOA MEpu mpomentosd '*. Beabiersie sakowa 14-ro
nos6pn 1867 a6b orwbab sarounaro OrpamEHYenid TPOUEHTOBH 3T0 MOCTa-
goslenie ammeno eman (ep. § 43 sub 4).— JIbiAcrBUTeNBHOCTR He-
JCTOMEHN BOOGIIE He 3aBHCUTH OTb J(BACTBUTEJNBHOCTH PIABHATO
AOrOBOpa; MOATOMY §y puMLIEG npudbraig ke Heyeroikh mia
KOCBEHHAP0 UPUAYKACHIA Kb WCHOAHenily nexbilcTBATENbHRIND

61, 115. § 2. D.dev.0.45,1. — 71, 44. § 6, D. de 0. et a. 44, 7; 1. 115.§ 2.
D.dev.o.45,1.—8 1. 41. 1. 42. 1. 71. pr. D. pro soe. 17, 2; 1. 28. D. de a. e.
v. 19, 1.—°§ 7. I. de v. 0. 3, 15; 1. 11. D. de stip. pr. 46, 5—° 1. 23. pr.
D. de rec. 4, 8; 1. 23. D. deo. et a. 44,7;1. 10.1. f. D.de eo quod ¢. 1. 13, 4. —
W2 11220 § 3. D.de v.o. 45,1.—"11.56. pr. D.de ev. 21,2,.—1 1. 4}. D. de us.
22, 1;1. 13. § 26. D. dea.e.v.19,1; 1. 6. C. de us. 4, 32



YKPBIAEHIE J0roBopors. § 218. 37

caMExs 110 ce6b odasaresscrsbs (cp. § 217 mp. 7); meycrofika
Jamb TOrga npuspHaerca nejbicrooressAol, KOrAa BH INIABHOMD
aorosoph o0bmano wuro aMGo HeBo3Mo:kHOE, Ge3HpaBETBEHHOE,
nporuBonpasnoe’’, miw xorga akiicTsie xomkmo G6HTB coepmieno
sroanh csobogmo'* (moaroMy Helissst YEPBILIATE Heycrofikow 06py-
9YeHid, HeNb3A 3ANPETHTh TOAL CTPAXOMB HEYCTOMKH pacTppikemie
Opaka).—Eenu ueyerofixa yenosiresa gas yepboredia xakoro an6o
yOyINeHia, TO OHAa MONNERHTH ILIATCKY BB cayyab coBepnieRis
NPOTHBONONO:KHArO Ab#cTBIA'®; ecim e Heyerofika cayxRaTH LI
yEpbmaenia mono:kgrensuaro pbicrsia, TO cnpamuBaercs, G A
exberd ¢ ThMb npexmECaHD CPORT LA coBepiieHia atoro xbitcrsis,
mix ubTh; Bh nepBoMdb cayyal mevcrofika MOATEKHTD NIATEKY Cb
MCTEYeNieMb HAMAMEHHATO CPOKa'®, BO BTOpPOM® cayyab—ctn Toro
MOMEHTAa, KOFAA, HecMOTpa Ia wucredenie wodicum tempus'’ m
HeCMOTPA Ha TO, YTO MO0 OWIO cosepimap dbicreie, mocabynee
Bce Takd He cosepmeno'®. — YacrudHoe wcnmoinenie ne o0cBo0o-
#1aeTh oTh meycroiikg '*.—HanoynHagia 10MKHUKY €O CTOPOHE
kpepuropa ne tpedyerca (3uben’ Mar-mybesmn Taxp Has. 00BEKTHB-
Hyio mora, § 240 mp. 1)hrpeGyerca s culpa JOXKIHEA, ITO
BONPOCH CLHOPHBIA; 1O HPaBHIREOMY” Mubmio, BooGme '** culpa
He TpeGyerca’’; ecin HEBO3MONKIOCTs HCNOJNHeHid HACTYNHIA BeXb]-
cTBie vis major, To/Meycroiika He NOAIEKUTH nIarexy”’* .

1. Jusiurandam proamissorium. Obmwanie nods npucarow
ecmy  00nwyanie €5 YKAIAMIEMs HE NPEOMET, KOMOPbIE AUU0
o0muaIogee NONUMECINE  BVLCOKUMG. COAUEHHHMS. Babopy mper-
METOBD pHMCKOC IIPaBO OCTABIAETh G(OJBIION LPOCTOPB: per
deum, per salutem tuam, per caput tuum vel filiorum, per
genium principis, xaske propriae superstitionis, sump Gum ne
improbatae publice religionis®'. — 3a wckmouemienms oobuaHis
I0Xb NPACArOI YCAYIH €O CTOPONAI BOJBHOOTOYIeHAMKa (§ 209
mp. 12)*?, pumaane Besxh TBepAO Jep:xaldch TOFO NPABAIA, YTO

HL6Y. L 26. 1.35.1. 123. D. de v.o. 45, 1.— 1. Gl. pr. L. 134 pr. D.
de v. 0. 45, 1; 1. 2. C. de inut. stip. 8, 38.—15 1. 122.§ 6. D.de v.o0.45,1.—
%1 23. D. de o. et a.44, T; I. 12. C. de contr. stip.8,37.—!"1.21.§ 12. D.
de rec. 4, 8.—1° . 115. § 2. D. de v. 0. 45, 1.— ® |. 47. D, dea. e.v.19,1;
1. 5.§§ 3. 4. L 85. § 6. D. de v. 0. 45, 1.—" Ogno nckmouenie cy. os 1.2
§1.—L 4. § 3.D. si quis caut. 2;11; 1. 21. § 9. D. de rec. 4,8.—% |, 77. D. de
v. 0. 45, 1; 1. 9. D. den. £ 22,2 |, x2pr. D. ad 1. Aq. 9, 2.—% 1. 69. D. de
v.0.45,1.—*' 1. 3. §4.L. 4L 5. pr.—§ 3.1.13.§ 6. L. 93. D. de iur. 12, 2.—
% 1. 7. pr. D. de op. lib. 38, 1; . 44. D. del. ¢. 40, 12,



38 3AKJIOY. OTOB. YKPR3H MPEICTABATEARH. BREABHIE. § 219.

NpUCAra He OKA3LBaeTh BiiAHiA Ha jbiicTBNTENLHOCTH KOFOBOpA™’;
thus He MeEbe oJHDD H3D MMIEPATOPCRUND 32KOHOBDL HAJAraeTh
GesTecrie na moanorbraEe MANO (IMaior), KOTOPOe HAPYWAETH MAPO-
ByI0 cjfuiKky, NOATBEPIKIEHIYIO NPHEATO0 ™, 4 OXIHED 113 AMIEDATOD-
" CKEND DECKPUNTOBL’' OTRA3HIBAETH Bb PRCTATYLIH MIHODY, KOTOPHI
noakpbuurs opopaxy npacaroio (§ 101 mp. 13, § 105 up. 10).
0 npexbaaxs npuwbHenis 9T0r0 peCKPENTA euopuam rioecaropn Bulga-
ros o Martinus; nepsmii 0THOCHAD PECKPHUTE A0WE KB OTYYRACHIAND, CaMAND
no cedd ABICTRUTEALHMMD, HO MOTYHMB OBITH ONOPOYSHBBIME, BTOPOR—
TaKEE H KB O0TUYAIENiAMD HOITOARHEING, HANp., BCAM MINOT OTYYHAALTD.
yuacroxs Gess decrefam magassersa (§§ 378. 21 up. 9); sr0rh cooph
phuman usneparops Oprapuxsn I Bapdapyeca b Aulhentica sacramenfa pube-
ram?® (corzacuo ¢b ourmGonBLIND MaGHiens) sb TOMDH cMHEAB, YTO mpHCHTA
COBEPUIEAROIBTRATO Jnua 1BJ2eTh BCAKOS omygcdenic HeOOLIEKANAMb
ocnapuBanin (Tame wawmoncnoe). 3avkun NACKIA) AeKperaiin®®  upncsonin
004130 TRALHYI0 ¢BAY J03B0IEHII0 Ha OTISICHIRNJ0TAILHAT0 YIAETRA, ALH-
HOMY REHON NOTB [pUEATON0, OTPeUeild moxh TPHEAOI0 moayuspmieli mpu-
ganoe Jouepn oTh Gyryun@aro Bacabiersaieria, yphuaesiio moxs npuearown
lex eommissoria 3a10107aTeAeNB; (KAHONMCTRY, BB CBOID 0TEpeAL, BHICTABHIN
ofmiit upaEyAms, wTO dearoe HdHmanie 1035 NPACATON NOXKHO OBITH HMENOA-
HEHO, MO0SKOILKY OHO He 3EABACTH WMEFEDecOB TPETHUXD AMH (BB dacT-
AOETH rocyrapersa) @ He ‘Yrpoxaerbysbunomy Oaameuerny. Ilpewmsa npar-
TAKQ [pA3HAIA 9T0 HAYAI0 BH 00AACTH JApeAlI  MEmLy eynpyramu @
infercessio weRUNE; HO BB WOBOC BpeMH AAYKA CTPEMUTCH OTBEPrHYTH ATe
ouacHNg 00mee Madanoya ABEOTOPEIA HOBLLI NAPTHRYAAPUBIA 31KOHOIATEALCTBA
Tame coBehWH 3anpemaloTE yRphuaenie 3orosopost Babicyiebnowo npaearon®’.

5) 3agrmoyenie FOTOBOPOE® Yepesnh NPEeACTABHTENEH.
Buchka, Lohre von der Stellvertretung bei der Eingehung von Vertriigen.
1852.— Brinz, kritische Blitter. Nr. 2. 1853.— Rultstrat, iiber Savigny’s Lehre
von der Stellvertretung. 1854.— Mandry, das gemeine Familienrecht mit
Ausschluss des ehel. Giiterrechts, Toms 2-fi. Crp. 207 calx. 1876.— Chumbon,
iiber die act. quod iussu in den Beitriigen zum Obligationenrecht. 1851.—
Drechsler, die act. quod inssu. 1877.— Hellmann, Stellvertretung in Rechtsge-
schiiften. 1881.— Baron, Abhandl. aus dero Rémischen Civilprocess; Tons 2-ii:
die adjecticischen Klagen. 1882.—¢. Thur, actio de in rem verso. 1895.

a. § 219. Beegexie.

Savigny, Obligationenrecht. § 57.

Yuaenie o npexacrasuredscTsh Bm obdmacTd 00A3aTENECTBEANEING

281, 7. §16. D. de p. 2, 14; 1. 5. § 1. C. de leg. 1, 14.—%a 1. £, C. de
transact. 2,4.—2 1. 1.C. si adv. v. 2, 28.—% Auth, Sacramenta puberum xn L.
1. C. cit.—2% ¢. 28 X. de iurei. 2, 24; c. 2.in VL de p. 1,18; e. 7. X. de iurei.
2, 24.—2 Allg. Preuss. Landrecht II, 20. §§ 1425—1430; cp. Preussische
A.G. Q. T, 10. § 284; cp. ramme Reichsstrafgesetzbuch § 302.




SARJOY. J0r0B. YKPE3D (PEICTABHTEIRA, BBEIRHIE. § 219. 39

JOrOBOPOBH MOABEPLAOCH Bb HCTOPIM PUMCKArO 11PABA BARHEIND
npeoGpasoBanians; ene Goxhe amasid mepemburl npousnesn epetnesbio-
BOE H HOBOE AOOLITH0E 1IPARO; TO HpaBm10 IPeBHArO ius civile, mo KoTopowy
U3b  JIOFOBOPORK, 3AKINYEHANXT UIPEICTABATEIEMD, [paBa @A obA3ana0eTH
BO3HAKAIOTH TOABEO XIA mecabiuaro, Teueps BUOARE ormBneno w jame obpa-
THIOCH BB NPAMO TpoTABOMoaniHoe npasude. Jlisg moHmumania Xoga pas-
BHTIA NpaBa, ACHOCTH H3N0:KeHIs ¥ Hagiexamaro pbmenia orno-
CAMUXCA CIOAA CHOPHBIXD BOIPOCOBT He0OX0XuMO D3 biauTh Haue
H3JI0KeHIe T0 mepiojans (JpeBH:Aro ius civile, nperopckaro mpasa,
npasa IOcrumiana, coBpemennaro npasa. §§ 220—223).

Ho upeixne scero cafiyers BCIOMAUTD COALPLAHIC JBYXTD CYIIE-
CTBEHHHIXT M4 HAch nodariin (§ 65): mnpejpcraBuTend BbH H3b-
ABIGHIM BOJM W mpeicraBurTens Bb Boab (aywiue: BB cOCTaBICHIM
Bonn). Ilpedemasumenr 6z uazasaewiv aome (nocranii. nuntius)
ecmy MO AUUO, KOMOPOC JOAHCHO D06EEHY COOOWEHILYIO EMY 8010
apyr00 do €endmHIA MPemvAL0 WY, M. €. UIBAGUIN LC GMILCMO
dpyr0io (MOTOGHO TUCHEMY, KOTODOC €0IeD:KUTH HbABJenie Boan) .
Hpedcmasumeas 65 60am ecing Mo, UgO, KOMOPOe O0IHCHO CAMO
BMICMO OPYINO COCMAGUMB, 600 W) W3sAGWIMD €€ JAMMBME  3Q
apyeono mpemvery rwwyAlpeRcTaBurensCTBO NOCIAHAAN0 KACALTCA
OOHADY:KCHIA BOJHM, MPERETABATONHCTBO B BoAk kacaercs m co-
crapienia Boiu, caBTOBATENLHO, 3aKMOYEHIs AOFOBODA B JIOCTA-
HOBJEHiA JOrOBOPHEIXD COIIAMeHiil; MOCIAHHKEA JBIgeTCA Opra-
HOMD COOGLIEHIA 4YVeKOH BOJIM, NPEICTABHTENL Bb BOJXE COCTABIA-
eTh cofcmaenwnyio BOMIO. XKOTOpas THub He MeHEe J0NAKH2 OHTDH
DpA3EAHA TIPEACIABIAEMEIMD; OTOMY HUIYTh He NpornBops1urh TO
00CTOATENBCTBO, YTO HPEACTABATENs OHBaETH HHOIAA OrpaHUYeHd
' DASHBIMA WHCIPYKLUAMA: 9TH MHCTPYRIIA €TaBATH TOJBKO Ipa-
HUIILL, ¥3T NperbloBh KOHXH OHB He JONECHD BHIXOAUTH NPH
COCTABJEHIA BOJH; MOKHO JHINb CKasarh, YTO HpPEACTABJIACMBIM,
KOTOPBIA 7aeTh HHCTPYKIIM, HAOPABILIL CBOM HUMMPEHIA HA NAH-
Hyi0 cabaky, HO JHMmb NPEICTABUTENb COCTABIACTH PrIueHie, T. e.
Boxw. Komegno, ecan HHCTPYRLiM o6najaioTs Takowo onperbren-
HOCTBIO, 9TO NPEICTIBHTEN0 HEe ocraerca Goxrbe HuUYero f0GABHUTL
1 Ja:xe He HpPejocTABIeH0 HHKakoro BuGOpa, TO 3TO OVIETH Hpei-
CTABHTENHCTBO B USBABIEHIH BOMH, a He Bb BOXB.

JambrumMn eme, 9T0 OCOGHI BUAH UPEJCTABATENLCTBA Bb H3D-

'L 1. § 1. D. mand. 17, 1; 1. 2. §2. D.de o. et a. 44, 7.



40 IPEICTABHTRILCTBO 00 10S cIvILE. § 220.

ABJEHIM BOJHM COCTABIACTH NBATEIBHOCTD Magaepa  (proxeneta);
MARJIEPh 3AHUMATCA MOCPeJHUYECTBOME NIPH 3aKTHYEHIM A0roBO-
PoBL BH BB npodeccim; oub HILABIACTD KALION H3D CTODOHTE,
BeAYLHXb EPEroBOpE, COOGIIEHHYI0 eMy BOJIO Jpyroii cropoHml,
MoMy4as 3a 3TO Mpd SaKIYeHix jorosopa mapbcrayo maary
(proxeneticum), mpaBo HA KOTOPYH BB KIACCHICCKOMD apash
OCYMECTBAANOCH CYICOHNME HOPAAEOMB BB fopwb extraordinaria
cognitio * (§ 296 sub III).

“b. § 220, Jpesree ius civile.

Pernice, Labeo. Bd. 1. Ci‘p. 504 cahn. 1873.—DBaron, dio Condictionen. § 20.
1881.— Savigny, System, § 113.— Windscheid, § 313.

Uro m mo ius civile npn sakmowenin KOrosopost (kposxh Bep-
02IBHBIXE) MONYCKANOCH YHOTPEOIeHIQMHQCIAHHKXD, UTO HOCHEI-
Hie 0CTaioTea BHB BeAEAro 0643aTeALCTBEAHALO NeXUS, YTO IIO-
cabicTBia IOrOBOPA KAC2I0TCA JMITH, CAMAST KOHTDATGHTORS ',—
BCE 9T0 MOHATHO camo coGowd Ie, eeum 0roBOps 3aKTI0YAETH
omrpuwmeiz (§ 65 sub I 2) §noaHonouennuil Kb 3aEI0OYEHIO
NPEJCTABUTENb OTH HMGHUM MmpefezaBliieMaro (Halp., TOPrOBKIT
OpOKYPNCTDh, OUCKYAD, MPSACTABWTEIb IOPUINICCKATO NI MMOKY-
TIaeTdh, Npojaers, HATUMACTH, OTLACTDH BHAIIMH OTH UMEHH X03JUHA
xbaa, oneraemaro, jopupduecEaro JATA), TO U0 APeBHEMY MABNIL-
HOMY DpaBy, OHB OMIHES (& He upejcTaBIseMbii) CcragoBuUICA
EPeuTOPOMB UM JOJUKHUKOMB ’; w00 npaBo0 uig 06A3aHHOCTS,
OpPONCTEKANMAA U3bh AOroBOpPA, NPU3HAETCA LUBHILAKIMD IPABOMB
sa cubicrsie phmenia, npocroe e sawbpenie sakmounrs Joro-
BOpb (CM. § 219) He MOkeTT MPOMSBECTh TAKOIO HpRBA MIH OG-
8AHHOCTH. JTO BHIPAKATH OOHKHOBEHHO ciabI. 00DA3OMB: «ius
civile nemocpedcmsennary nPeICMAGUINEALCINBL NP DOEPALH
ne donycraemsy; npasmusabe: mo ius civile, norosops, 3akiio-
UEHTBIH TIPECTABATENENMD, He HPOUSBOAUTD MUKAKUZE HENOCPed-
CMBEHHLLs NOCANICMEIL 1A TIPEACTABISIEMAr0; eCld HA0 yCTa-
HOBUTL HE[OCPeJACTBEHHOe OTHOLIEHIe Me:XKILY IPEACTABIASMEIMD H
TPETBUMB LOHTDAreHTOME, TO IIPEJACTABATEAb JOJKEHD YCTYHHTH
CBOM OpaBa u3b JIOTOBOPA NDEHCTABIAENOMY ° MAM YCTYUUTH CBOH

2 ¢. D. de prox. 50, 14.
1 1. 16.D. de pee. e. 13,51 1.§ 11. D. dep. 16, 3;1. 1. § 1. D. mand. 17, 1.
?L11. D.de o. et a. 44, 7.—3 1. 8. § 10. L. 45. pr. i. f. D. mand. 17, L




UPEJCTABHT. [0 NPETOPCROMY mpAmy. § 221. 41

OpaBa b OTHOMICHIA MPEJCTABHTENHCTBA TPETHEMY KOHTPATEHTY.
[losupumomy, nekmouaercs ToTh cayualt, KOrIa mOBAACTHOS THIO
3aRJI0Y92eTH IOrOBOPH BB KauyecTsh npeicTaBuTeNs BIANBIEE, A
HMEHHO, TOCEOJBLY ABI0 HXeTs 0 mpelosawiars, OXMHAL TOIBKO
BJQJBIEA CTAHOBUTCA HENOCPEACTBENHO KPEINTOPOMD O JOroBopy *;
HO 3T0 NIPABHJIO OCHOBAHO HA TOMD Npuauund, 4ro ecm upioGph-
TeHid NOABIACTHATO Wi, 1O ius civile, nAyTs BB moNB3y BiA-
ARIKE, Ja&Ee TOTAQ, KOTJA NoasiaactHoe amno abiierByers ne Bb
ratectsb npegcrasarens Buajgsiku® (cp. § 65 np. 11).

[Bopouems, BB maaccuueckoME npaph BOSMAKNA MEICHB, 9TO
Bb TODPYYEHIA BaKMOYUTH JOrOBOPEL yiEe I 1O ius civile ecrs
JJCMEHTD, O00ASKBAIOMIIN JHNO, AaBmee mopydJemie (iussus); mo-
9TOMY KJIACCHYECKIC OPHCTHL JAIM TPETBEMY KOHTPAUEATY CON-
dictio nmporuss Jnma, JaBmAro MOpyueHie, AIA TOCTAAEHIA HCMOI-
HeHIA 00/A3AHHOCTEH, NPUEATHIXG JUIOMB, | ABACTBOBABLIMMD MO
nopyuesiio °].

¢. § 221. IIperopcroe mpaso.

Schlossmann, das Contrabiren mif offenap. Vollmacht. 1892, — Sarigny,
Obligationenrecht. § 54— Vangerom, /8§ 603> 240—243. 661.— Windscheid,
§ 482 —484. —Brinz, §§ 268, 259,

Hz.ao0cewnmi 65 § 220 BPUHUUNS UUEUILVHAL) NPABE NPaK-
IMUNECKU COBCIMMB HEWHALEQOOPAIeHs; OND YHAITOXAETH Ty Ihim,
Kb KOTODOH CTPeMATCA CIOPOHHI, BAHHTEPECOBAHHHA BB JOI0-
BOPB; 06513aTeNBCTRO, BOSHMKEACTD 31ECh MEKLY NPEICTABHTENCMD U
TPeTBEMD KOHTDATEATONS, meakny THMB Kak®s mo mawbpenio cro-
POHD OHO JOJKHO OW BOSHHKHYTH MEKIy NpPEICTABIAEMEIMB H
TPeTbUMb KoHTparenroMs. [loaromy mperopekiit agnkrs m npaso
IOPUCTOBD NPOH3BENA BB JTOMB OTHOMEHiM pedopMy, COXDAHUBD
ThNMb ne Menbe npexmiii npumRuMNs 1MBMIBHATO npaBa. O6iee
AAYa00 9TOH DefOPME TAACHTD: 00RIAMEIBCMEA, GOINUKAINYIA
no0 s ciwile Mescdy npedcmasuineIems w MPEMBUMS KORMPQ-
LEHMOME, O0CMAIOMCA 65 CUAT; KPOMIE MOW GOINUKGIOMS  CUYe
00a3amervemea MeNHCIy NPEOCINABAACMBMS W MPCMBUMS KORMPA-
WHIMOM,;  COJeP&AHIe ITUXD HOBHXD 0042ATeNBCTBL COBEPNICHHO
TO iKe, 9T0 U IIePBOHAYAJNBHLIXB; IIOITOMY HOBHA 00643aTEALCTBA

4 Ulp. 19, 18; Gai. 2, 86—90; pr. § 3. I. per quas p. 2,9.—%8§4.13. L.
de in. stip. 3, 19; L. 79. D. de aeq. her. 20, 2.—% 1. 17. §§ 4. 5. D. de inst. a.
14, 3; L 20. D. der. er. 12, 1; § 8. I. quod cum eo 4. 7; cf. 1. 84 D. pro
soc. 17, 2.



12 OPEICTABHT. M0 OPKTOPCKOMY mpapy. § 221.

OCYINECTBIAITCA UOCPeIcTBOMB actiones utiles'; syben Bo3mn-
KaeTh oTHomenie, ‘Koropoe umbers Mmoro odm@aro €b Koppeaib-
AEMD 00413aTeIRCTBOMB (HO 3TO HE €CTh KOppeadbHOe 00a3areib-
CTBO, Kakb YTBEPAKAALTH rocmojxcTByiomee mMabmie, § 245 sub 112):
Pa3HANA MeXAY HUMM 3aKJI0YaeTed Bh TOME, YTO HPU KOPPEAib-
HOMB 00A3aTENsCTRh CYMECTBYIOTh 1Ba PJIABHEIA, OJIWHAKOBO BO3-
xbiicrBytonyia xpyrs Ha Apyra (orxbabnma) o6asarenbersa, spbes e
0043aTeNbCTBY NPEICTABUTENA UPHHALIEKATh LIaBHoe m onperb-
JAI0Mee  3HavNeHie, OO0A2ATEALCTRY e NPEACTABIAGNMAr0 JHML
NpAAATOTHOe H IPOU3BOTHOE.

Bp yacrnoctn jxbao mpepcrasiserca us cabpvioness suab:

I. IlpioGpwmenie mpebosanii u3s 001060P0Gs NPEICMAGU-
meaes. ITOTH BOUPOCH obCyMmfaerca Pasiudno. CMOTPA 0O
TOMY, NOJABIACTEAD Iu upencmnarenup%mammemumy, WM &e
HbTB g ™\

1. Ecam upeacraszrens HaxQIHTCA NONH BAACTHIO MpejcTa-
BIAeMaro, 10 nocabamiit yikegdlo s civile ABagerca yIpaBoMO-
YeHEBIME HenocpefcTsenso ugnnoferopa nepsaro ® (§ 220 np. 4);
TO k€ mpaBmio ocraerca’ Bb cmub @ Bnocabjpctsin.

2. Ecim npegcrarfirenenm®y ABISETCH CaMOCTOATEJbHOE JHAIIO,
T0 ABI0 BABHCATEwOTH WIMYHOCTH NpERCTABIIEMArO0, & NMEHBO:
OIeKAeMEe, OPUAMIECkisk JWI1, CONIATH u3b JOrOBOPOBL CBOHXB
OEKYHOBS, PACHOPARUTeNCH, YIOXHOMOYEHHHNXD HpiodphraoTs
NPOTABTL TPeThAro KoHTparenrta actio utilis ”; ApyraMb JuDaM®
actio utilis paerca Jaump Bb HCKJOYATEIBHEXD CIYYRIAXD, 4
HMEHHO, eCHM HXb YIOJHOMOUCHNHL HECOCTOATENeHS °.

II. Boswurnosenie oGasamnocmie (101r2) #3s 101060P06s nped-
cmagumeaen. Bu nbroropexs cayyasxs (actio exercitoria u insti-
toria) spbep me ofpamanm BHOMania H2 TO OBGCTOATENBCTBO, Ha-
XOAUTCA JH MpeIcTaBHTEAL BO BIACTH TPECTABIACMAr0, WIN

1 Gai. 4, 69 sqq.—* 1. 12. D. de c. e. 18, 1. *—1 51. § 1. D. de aed. ed.
21, 1; 1. 16. §§ 2. 8. 1. 22. § 5. D.del. c. 40, 12—* L 13. D. de c. e. 18, 1;
L. 51. D. de aed. ed. 21,1; L. 16, § + D. de I e. 40, 12; 1.17. D.de L. c. 40,
12 8% nepmofi wacti.—5 Taxono cojep:tanie wonia pecksa cmopmofl 1. 17
D. de L c. 40, 12; ef. 1. 2. D. de litig. 44, 6.—5 § 4. I. de inut. st. 3, 19; L.
38. §17. D. de v. 0. 45, 1.—7 1. 2, 1. 4. C. quando ex facto tut. 5, 39; L. 5,
§§ 7. 9. D. de p. const. 13. 5 L. 2. D. quando ex f. 26, 9; L 2. pr. L. 9. pr.
D. de adm. tut 26,7:1.26.D. der. ¢.12,1.— 8 1.49. §2. D. dea. p. 41, 2;1. 1.
§ 18. D. de ox. 14, 1;1.1.1.2, D. de inst. 14, 3; 1. 27. § 1. 1. 28, pr. 1.68. D.
de proc. 3, 3; L. 5. D. de stip. pr. 46, 5; 1. 13. § 25. D. de a. o. v. 19, 1; L.
18. § 16. D. damn. inf. 30, 2.
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wbre. Bb gpyraxs ke cIyuasxs HMEHHO Bb BHAY aTtoro o6crod-
TEIbCTBA OBUIM BBEAGHB DAsIMYHEIC MCEH, 2 HMEHHO, IPOTHBD
BIAJAILA npexcraBaTena actio quod iussu, de peculio, tributoria,
de in rem verso, NpOTABb APYIEXNG NPEICTABIACMBHIND TAKH HA3.
actio quasi nstiforia u actio de in rem verso. Beb arm uckn
HasBaHel HoBmMH jop. act. adiecticiae qualitatis, moromy uro mx®
MOAHO HPELBABIATE PadoMs Ch NCKAMM MPOTHBD NPEACTABHTCIA:
hoc edicto non transfertur actio sed adiicitur °.

A. Henw, nesacucumme 0% Mo, COCMOUMs ae RPeIcmasu-
mey n0ds GAUCII NPLOCINUBAACMATO UAL HILNG.

1. Actio exerciloria". Ecna xopaderbutaks (exereitor navis)
HA3HAUMIs KOro JAud0 KamuTauoMb kopadad (magister navis),
OyJerb 1M 9TO €ro NOABJACTHHIL CHIAL, DPAadb WAH IyLO0l Hemo-
BEKB, TO OHB OTBEYAETH Hpers TPEThbUMH AMIAMH, €B KOTOPHIMM
3aKJIOUUTE IOFOBODH KANUTAHD, 3410WHEE, Ncnojmenie BeBXb
AOrOBOPOBS, BYXONANIUNE Bh EPYrbg@ro mpeanpiaris'', u obasanb
Jake YIATHTG [0 3aimy, ecalt Mocabgmifi Oman HEOOXOJHMB
(sanp., jaad pemonta kKopadia), #X0mg Gpl saThMs KamuTamb pac-
TpaTaab Aensrm na Apyrisfubma’. Orebuaers yu KopaGeIsIMED
H 32 JeJMETH Kanuranad — 919Th BOUPOCH NCTOTHHEAME He 3a-
TPOHYTH'** M BOSOYAALTHY CIOPH MeAKLY POMANMCTAMH; NHO Ipa-
BuNbHOMY MBEGHIIOf BOOpoCH, 310Th phmaerca BH yrBepAuTeNbh-
HOMB cubicxb, moTomy ume actio exercitoria mo coemy coxep-
JRAHl0 paBHa UCKY MPOPABD Kanutana kopadasa (cp.Bsume mp. 2. 3).
Hexn tperparo muna nporash Kopadensmigka masmBaerca actio
exercitoria.

2. Actio institorie *°. Ecan X034 MPOMHIIEHIAT0 Npei-
opiaTia (mpeanpiaTit MOryTh OWTh BeChbMa PasHOOGPASHHA, BB
HCTOYHAKAXD '*  yHOMAHAITCA : MOKYIKa © HPOAALA TOBAPOBS,
pasHocHad [pojaxka oxeagn W Obapd, OGamKOBEA NpeAnpiArid,
ynpapiedie GONBIHMD HAEMOBIMD JOMOMbB, YMCTRA [JIATHhA) Has3-
HAYMIb Koro Jm00 CBOMMD IpejxcraBmTeq]ems (institor), csoero am
NOJBAACTHArO ChHINa, paba miam wyxoro ueiombka, TOo ous orBh-

3

*1 5 § 1. D. de exerc. a. 14, 1; 1. 1. § 17. ead. — 10 t. D. 14, 1. de
exercitoria actione; t. C. 4, 25: de institoria et exercitoria actione.—
L L pr. — §§ 5. 15.16. D. h. t. 14, 1; § 2. 1. quod cumeo4, 7. 2 1. 7. pr.
§1.1L1.§9 D. h t 14 1.—"2 Cp. rawme L 1. § 10 D. h. t. 14, 1.—¥ ¢.
D. 14, 3: de institoria actione; t. C. 4, 25; de institoria et exercitoria actione.—
M1 3 1 5 pr.—§10. L. 19. D. h. . 14, 3; § 2. L. quod cum eo 4, 7.
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YaeTh NMpefh TPeTLOMU JIMHAMH, €b KOTODHIMA 3aKI09AaeTh JOro-
BOP® institor, 3a moxmoe mcnonmenie BebXH XOroBOpOBE, BXONA-
MHXE Bh KPYr's ero Upeanpiaria'®; orciofa MCKIOUAETCS 33eMb,
KOTOPHA MOmeTh OHTh eibianhs Ha OTBBTCTBEHHOCTH XO03AWHA
npexupiaria aume Bb BRROTOPHIXD €aydasxs Kpafined neo6xoj1d-
mocra '** . OrBbuaeTs MM XO3AWHD OPEAUpPIATIA M 32 JMCHMKTH
institor’a, sonpoch cuopumifr; no, no upaBAAbHOMY MEbHINO, ero
crbayers pbmure e yrBeprurensHoms cmucxb'®. Hexs Tpersaro
INgA NpOTUBD X03AMHA Opefnpiaria mHasmBaerca actio institoria.

B. Hexw mpomuss morw auya, npeicmasumers 10mopao
Harodunca nods € 8aACIMI0.

1. Actio quod iussu *". Heks 910Th OTHOCHTCA Kb TOMY CAYYAI0,
ecad MOJABIACTHORNA CHING WIH pPadh BaAKIIOYANL JI0rOBOPE Ch
TPETLUMB JHHOND 1O YIOJHOMOTIK €BOEr) RIAANBIKE; yuo,‘mmmqie
OORIKHOBEHHO U3BABIAETCA chocpeme’rﬁeuﬂa Tperhemy Jmiy '
HO MOXKeTH OHTH TAKAKe M3BABAeHQ’ TOJBEO mneaBIacTHoMy '* (aTo
nojoxenie cuopuo). Buagmka grefuaers 331 moxmoe mCmonmeHie
mpefsh TPeTsEMD KOHTPATEHTOMDHeKD WOCTBIHAr0 OPOTHBL HEp-
BAro0 Moxyuu1b (OTh HAYGABHEIXD GVOBH IIPETOPCKAr0 AIAKTA)
mazpanie actio quod iussu.

2. Actio de pecwlio *™ Wckh 5T0TH OTHOCHTCA Kb TOMY CaIy-
Y210, eciu MOJABIACTHRIA CRIAGL Mau palddh IN0JyIunh OTH CBOEro
BIaInEn peculium(T. e. MOXyYMIs YACTH MMYMECTBA BIAXLIKH
Bb ynpasienie) W Ipme¥hpanredin mmn*? win (no mubnio mosi-
HBAMAND KNACCHYCCKAXD IOPHCTOBE) €mie ¥ paHbie *** NpHHATD
Ha ceba 00643aTeisCcTBA 0 AOroBOpaMb; CIOJA He OTHOCATCHS 00dA-
3aTeNLCTBa M3h fAeaukta (passb ecam orb Hero 0GOrarmioch pe-
culium **) n papersennaro o6hmania noxsracraaro *** . Baajssa *
orebuaers npexs TperbEME AnmayMu Bb paswbph peculium** o

), 5 85 112601 7682, LN 5L 18 pr D. b ¢, 14, 3
13 L 1. G b €4 25; efi], 194§ 20D b 6. 14, 35 7. §11. i £ D.ad seh
\I:u. 14, 6.—1% 1. 5. §§ 8. 10.D. h. t.14,3.—1"¢. D. 15, 4: l.]ilijd]'.‘il::bu —¥ 1.
§ 1. D. h. t. 15, 4; L. 13. C. quod enm eo 4, 26. 1] 2 D, quod cum eo
li 5; Theoph. pnraphr LVe LSt Ao 80, 1T hi £, 15 4—21 1. § 5. D.
h. t. 15,4; 1. 5. § 2. D.de in rem v. 15, 3.—2 . D. 15, 1: de peculio; § 4. L.
quod cum eo 4, 7.—* L. 18. § 5. D. de castr. p. 49, 17.—"a ], 27. § 2. L. 42.
D. h. t. 15, 1; ef. L 5. § 7 JJ. de trib. act. 14, 4.—% 1.3. §§ 11. 12. D. h, &
15, 1.—=*a ], 7. D. de don. 39, 5—* 1. 3. § 5. sq. D. h. t. 15, 1; L. 49. D.de
o. et h. 44,7, 1. 14. D. de n. g. 3, 5; L. 7. D. de tut. 26,1.—% 1. 4. pr. § 1.
2.1 470§D EhA 1By,
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Bpema condemnatio ** (moaromy Bb mepioxs (opymyrapmaro mpo-
necca Bb GOpPMYIy BCTABIANHCH cioBa «e peculior, OTEyIA MCKB
TPETHATO KOHTPAreHTA NPOTHBS BJIANKH LOJYTLID Ha3sadie actio
de peculio). Ho sunaxssa mybers npaso B3ath ce6h smepexs nss
peculium Ty cymmy, KOTODYIO MOABIACTIHI JOIKEHS eMY MO Ka-
KUMD OW T0 Hu OhLIO oO0gsareancrsaws *’ (kpomk mrpadoss 29).
Meany wherompkumu nekymiaparMm Kpegmropamic LIPeUMYUIECTBO
OTAARTCA NPUBUJEIHPOBAHHBINS *°; Kb OCTANBHEMB npumbHAETCA
npaBuiio: occupantis est *melior conditio *. Orsbrersennocts Bra-
ARIKH NPOJOJARACTCA ellle Bh TeueHie OxHOro annus utilis mocah
nperpaenis Bracra *',

3. OcoGmil BEZD NpPEANAYIIATO WHCEA NpeacTaBiIAeTs  actio
tributoria®. Ycau nopsnacramid b xomym@nia ** BIagmEE yno-
Tpeonaxs whioe peculium umm wACTH €LQ A\ UPOMEIILICHHOE (BB
YACTHOCTH TOPIOBOE) mpepmpiarie *°*4fm 10" wpexnpiarie okasm-
BAETCA HEJOCTATOTHEIMS A IOJHaRQ YAOBISTBOPERisS TOPrOBHIXD
KPeAuTOpOBh, TO HACTYUACTH CNOXHEIAN CH KOHKYpCOMb pasybas
TOPIOBAr0 AKTHBA MexAy Kpejdropami; sibch BuagmEa o6Cy-
KJAeTCA, KAED OOLIKHOBEnMLI, EPEIuIops, U He HMBerh HHKa-
KUXT NDpedMyliecTsd (kpomb, sBmpouems, TOoro. 4ro OB MOEETH
OCYIMECTBUTH M TDPeGOBAMIM OCHOBAUHKIL HEe Ha TOPrOBEIXH cbi-
raxs *'); mambe, up@Buio:@ceupantis est melior conditio aabes
ne mpmywbuaerca *°. Rasxhs 1o o6meny npasuiy *** copepmaerca
BIAAKIKOK0, KOTOphUi M0~ actio tributoria*® orsbuaers sa ero npa-
BUJBLHOCTE ¥ 0043aHDB BL eavyab dolus Bosmarpaiurh o6u:keHmaro
Bh gbueixb map csoero mpouaro uyymecrsa. Kcun nopsnacrisii
Beirh MECKONbEO OTABJBHEIXD TOPrOBEXB NpEeAUpiaTii, T0 Epeu-
TOPEL Ka#[ar0 H3h HUXE YOBACTBOPAIOTCA OTABIBHO *7.

4. Actio de in rem verso®®. Ilo oGmeny mubniro, 3T0Th nekDs
OTHOCUTCA KB TOMY CIyYar, €cId NONBJIACTHRII CHHD UIE DAl
Ch YIOAHOMOTENH HIN 6€3L YHONHOMOYIA BIAXKIKH BCTYOAETH Bh

#1530, praD I o 15501; 1 58 D sol. m: 24,3 L 7.§ 15. . qu. ex c.
42, 65— 1.9. L 11. pr.—§ 6. . 52, pr. D. h. t. 15, 1.—* L 9. § 6. D. h. t.
15, 1.—* L 52. pr. § 1. D. h. t. 15, 1; 1. 23. § 13, sol. matr. 24, 3.—3 1. 10.
L 52, pr. D. h. t. 15, 1. L. 6. D. de trib. a. 14, 4.—% ¢ D, 15, 2 quando de
pec. 4. annalis est.—* 6. . 14, 4: de tributoria actione.—* i. 1. pr. § 3.
D.h t.14,4—%L 1. § 1. D.h. t 14, L—% 1.5 ¢§6.7 L 1. pr. D.
h.t 14,4—"15.§19.1. 6. D. h. . 14, 4—%1. 7. § 1. D. h. t. 14, 4.—
BLT§2 4 Dt 14 4 §3. L quod com eo 4, 7.— 1. 5. §§15.16. D. h.
-t 14, 4% ¢, D. 15, 3: de in rem verso.
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0043aTeIBCTBO, U TO, YTO0 HpioOpPHTAeTh MG 9TOr0 00132TENBCTIBY,
AIN YACTh TOTO YOOTpedadersh BB MOAb3Y BIAJNKEA. JTo MHBHIE
nporusophuars merounakams. [lo meroraumraws *, actio de in
rem verso ects Buxb actio de peculio; oma oTHOCHTCA KB TOMY
CJIYUAl0, eC/in TOIBJACTHLIA CHANB Miu pads noayuaers peculium
4 TO, WTO0 OHB Tpio6phraers Mo 00A3EBAMEMY ero XOTOBODY Cb
TPeTHAMD JNUOMB, He MPACOEAUMHACT® &b peculinm, a nsgepii-
BAeTH BH mONB3Y Buajnkn ‘°; mocabuuiii orsbuaers Bb Tevenie
0OMKHOBEHHAIO JaBHOCTHArO cpoka (Tpuimarmabraaro)*' BB pas-
whph cBoero odoramenia.

C. Hexw npomuss morw, K0OMOpomy €0 f.rapedcwmamnegb He.
n0deAUCIENs.

1. Taxp mas. actio quasi institoria. Ko 1mopvyaers xpyromy
3QKJIOYHTH KAEYI OBl TO HE OHI0 crbiky, wore orsbuaers (no
MOBHID TO3AHBRMHXD KIACCHYSCRAND 4 BH) Tpers TPeTbUMb
KOHTPAreHTOMS 32 IOJfA0e ucinoxnedie porosopa *°

2. Actio de in rem verso. MerRATOTE OTHOCUTCA Kb TOMY
CAYUAID, eCIH JeruTUMIDOBAHHAI HPeCEABATENh IIPH 3AKITOYCHIN
JIOTOBOPA Cb TPETBHMB JHLOMD,\BHINEND U3h UPerbioBn eBOHXD
monHOMONil, ¥ mpexcTasdfenuiiy, BEXhcTEE 3AKINIOYEHIA TAKOTO
Jorosopa OGOLATHICH; TOTRA UPEACTABIAEMEIA r)TB'F.lmen npeias
TPETHAMb KOHTPAreHTON® BbApaswhph oGoramenia **; mckn ecrp
utilis actio wsp cpbusu.

3. Ilo moroBopaME;KOTODHIE 3QKOHHO 3ARJIIOTCHH ONCKYHAM
¥ OPeJCTABATENAMH Al ONEKAEMEIND UM OPNARYECRUND JHIB; TMO-
cnbpuie orebuaiors mo actio utilis *°.

9 § 4. I.quod cum eo 4,7; Gai. 4,74 i. £.—0 1. 3.§§1. 2.1 5. §3.1.10.

S$4.7. D.h t 15,31 1. §1. D. h. t 15,3—4 L. 1. D. h. t. 15, 3—
4], 31. pr. D. de n. g. 3, 5; L. 5. C. de ex. 4, 25; 1. 10. § 5. D. mand. 17,
1; L 13.§ 2. D.de a. e. v. 19, 1;1 16. 1. 19. pr. D. dehmt 14, 3; l."
1. 6. C. de ex. 4, 25.—* 1. 19. pr. D. de inst. 14, 3: L. 7. §1-D. oot]
C. de ex. 4, 25.—% 1. 3. D. quando ex f. ‘_'h, Bid 15. pr. D. de dolo 4 3‘
ef . 9.1 10. D. de inst. act. 14. 3.—* L. 7. § 1. C. quod eum eo 4, 26;
. 82. D. pro soe. 17, 2.—4 1. 49. D. mand. 1? 1; 1. 15, C. si cert. pet. 4,
1 L 8. C. dep. 4, 34; 1. 3, C. de o. et. a, 4,10.—“’ 1. 2. pr. D. de adm. tut.
, L4 §§ 1. 2. D. de re iud. 42, 1; 1. 5. L. 8. D. quando ex facto 26,
;1 27. D. de r. er. 12, 1; Nov. 120. e. G. § 3.

= g"h e
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d. § 222. Ilpao Herumiana.
Sarigny, Obligationenrecht. §§ 55. 56.— Vangerow, § 608.

Up TeuenieMb BpEMEHN OpETOpCKift HmumkTh mogseprea cakyymo-
munb n3MBHeHIAME:

1. Has 10roBopons, 3aKI0UEHHEIXD ONEKYHOME OTh HMEHHE Ole-
KaeNaro, I10 OKOHYAHIM ONEKW He CYIECTBYCTH NpaBa TpeGoBaHiA
HA B I0JL3Y ONEKYHa, HE OPOTHBD Hero; Ha wbero mocabpaaro
BCTYOAeTH OJMHE OUeKAeMEIR .

2, T :ke npasuna npambpaoTca B Kb yHPaBIMIONEND UMYIIe-
CTBOMT OpUIYECKAro Juua .

3. Actio iudicati, KoTopas BO3HUKAETDH BB OIH3Y UIM IPOTHED
npexcraBured s npoueced (moroyy uro oma iudicio contrahitur %),
NepeHocuTes 10 o6IMEeMy NpaBuIy Ha CaMORQ mpexcTaBirieMaro *

Hanporusn, neocHosazenbisl cABAYIOUILA \yTBEp:RACHLA:

. Uro BD nosgnbiimens pmmckoM® mpaBB\Besakii mpexcTasu-
TeJb OTBBYAeTs MWL TOrJd, KOrXa), Tperiit “RoHTparents 0cob0
BHIFOBOPHIS ¢eGB npaso NpoTHE® Heropmaum uro ero orsbrerseH-
HOCTH POJOLKaeTCA Jumb X0 THXD MOPT, NOKAa OHL 3aMuMaercad
xbrawu popbpurens, WM MTONOTREICTBEHIOCTs [ HEro cyie-
CTBYeTD JHUIL BB TOil mlﬁ%% Bh KAKOHM y HEro HAXOAUTEA HA PYKAXD
AMYUIECTBO ,moa’hpumm lflmponumn BB [OJB3Y 3THXT NOJO:KEHii
u'];c:m HCTOYHUKOBE ° BOBGE HXD He MOATBEPAIAOTD.

Uro 1 mosxihiniest pamcroMs npash cabiyers pasiuvats
:bopnam.ﬂme I HepopMAIbLHEE XOTOBOPBI; YTO JHUMIL OTHOCHTEIBHO
IEPBEIXD YAGPEAIUCH HOPMBL LUBHJIBHATO M NPETOPCKAro IpaBa,
HAPOTARS, 0 HedOPMAILHOMY JOTOBOPY, 3ARJI0UYEHHOMY IIpeicTa-
BETCNENB, YUPABOMOYEHL W 004320 TONBKO MpeJCTABIAeMEI.
Enuacrsennoe mbero °, npuBogumoe BL IIOATBEpKIeHiE DTOXO II0-
J0KeHis, FOBODHTH He O PAazIyin (JOPMATBHEIXD H HEPOPMAIDHEXD
0043aTeNBCTBE, & 0 mparb u q:amﬂqecmm cocToaHin "; m02TOMY
TEOpia 3Ta He BeTpbTMIA Npa3HAHiA.

11 26. § 5. C eod. 5, 3% L 5. L. 8. D. quando ex f. 26, & 1. 1. C. eod.
5, 30.—* 1. 3. § 2. D. de adm. rer. ad civ. 50, 8.—3 L 3. § 11. D. de pec.
15, 1.—* 1. 28. L61. D. de proc. 3, 3; 1. 4. pr. §§ 1. 2. D. de r. iud. 42, 1;
L 6§35 D quod cui un. 3, 4; 1. 2. pr.’ D. de adm. tut. 26, 7; 1. G. D.
quando ex facto 2G,9; 1. 1. C. eod. 5, 39.—° 1. 20. D. de i. a. 14, 3; 1. G,
§1. D.den. g 3,5 L 67. D. de proe. 3, 3. —% 1. 53. D. de acq. r. d.
41, 1.—7 Pauli sent. rec. V, 3. § 2; 1. 1. C. per. quas pers. 4, 2T; § 3. L
«eod. 2, 9.
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e. § 223. Corpemennce mpago.

Thil, Handelsrecht, §§ 69—72 der 5. Aufl. — Hellmann, Stellvertretung in
Rechtsgeschiiften. Crp.142—163.1881.— Misteis, die Lehre v.d. Stellvetretung.
1885, —Sarvigny, Obligationenrecht. § 58, — Vangerow, § 608.— Wandscheid, § 313.

I. Ilo nopyn ofsiunaio npase, navaxo cobaioderin KOWOpPOii 0mno-
cumca ewpe x> cpednims enxams (§ 65 xow.), no dowsopy, sarmouen-
HOMY NPEOCINABUINCILHD OMD UMCHI NPEOCMABARCHAI0, YIPABOMOUEHD U
00A3aKs Ydce 1e NPEICMABUMENs, O MOALKO NPCOCINABIACMEE, €5 ATHMD
O00RITUBIME OPABOME cOLIacyered @ o0WYHAA pelakiis JoroBopa: MpercTanu-
Telb 33fBIAETH He 10, YT0 OHD 3AEINYACTH JOMVROPH OTH HMERM UpelcTa-
BageMaro, a 9T0 NPEICTaRMACMbIAl 32KNI09AETH J0TOBOP UPe3b HEro; IMOSTOMY
AOTOBOPHNE aKTh NOIUMEKIBACTEH o6RIkHOBeHHO exoawm: N. N. (mua mpen-
craBifeMaro) uepess A. A. (mMA npercrannreds).

IL. 0 ssavenia sroro ofLidmare npasa eymeerBYIOTS TPH TIABHELA Teopin.
[lepsast Teopis NpoToAKAETD [EPKATECT TOTO4B3LIAEA, UTO, TAKDL KAKD 3a-
RIOYAETH I0TOROPS OPEICTABHTENb, TO OB HENOCPRICTBEHHO I eTAHOBATE
KPEAUTOPOND B JOIAHUROND, RAKD L0 PUMEROMY NDARY, HO 9T0 0GRIYHOC MPaso
OTHHMAETH Y Hero ero TpeGoamie HAM JONS W IEPEHOCHTH HXH Ha UPel-
crapagemaro. llo eropoii reopim dpefCTZBETEN, BHCTYNIETH B KaueeTsh
KOHTparenTa, H0 THUG He MCRTEMBE HE\CTAHOBUTCA UM KPEJUTOPOND, RE 10k~
HUKEOMD, 70MOMY UMO HO SN0 HZ UANDASBICHA €0 60.4%; JONERALONDL HIE
KPEXUTOPOMS CTAHOBUTCH Hertfgpelcrnento npetcranagennii. [lo Tperseii Teopin
KOHTDAIEHTOND ABAACRSH CaMb WpelcTaBIIeMbii (on®  sararoyaers 10rosop®,
N0AB3YAch IpelcTaBuTeIeNd, RAKD CPEICTRONB), MOITOMY CTECTREHHO TOJBKO
0BT xbraercs EPENHTOPOMD Hdd tonmmmkows. Memay wropoll m Tpersed Teo-
pianm ODETH pasHAULI BB NpAKTHUCCKOM® pesyasTarh, pasamuie €OCTORTH
TOIBEO BB Teopermdccroii Jopuyanposkh. Hanpornss, weaxy nepsoio Teopied,
Ch OINOR CTOPOUBI, i BYOPO Uy TPeTsed, ¢b APYrofi CymECTBYIOTH BAKHHS
pasimyis Bb 0cobeHHOCIH DB BHLY eIBI. cayyaesh: 1) npercraBuTedn me-
cilocolers ke  00f3atelseTBaMb M mpioGphTeniaws, a mpefcTaBiseMbid Kb
aTouy cnoco0cEb; 2) k10 anG0 3aKIOYALTE JOTOBOPS B kadecrnh mpeicTa-
BUTEXd ADYFOT0, He OyIyydm BMD JNOJHOMOYCH'D HAM Iepectynas mpexbast
yuoaHoMouist; 3) upeicraBuTeIh MOIYIHAB YHOAHOMOYiE 0T HECKOABKUAD AMi(h
suberh. HAatepechl rpakiamesaro ofopora Tpelyors, wroGsl MPeII0KEHHEIS
BONpocH OHAN phimensl Be Bb eMuexh nepsol ¥3b UPHREICHHBIND Teopii,
T. €.: OpelcraBifeMulii 00d3niBacTes Mam npiobphraerTs, HeeMOTPS HA T, 9T0
peIcTasnTeas HeemocobeRs Kb obssareascrsy mwim upiodphremino !; kro me
HAkers YOOAHOMOTiA AW [EpPEecTYNAers 6ro, T0Th He 00433HE Kb ACH0AHEHIN
T0oroBopa (mam Bosuarpaieniio 3a YORTRE), & TOIbKO Kb BoswhmeHio Tash
Ha3bIBAEMAr0 OTpHiATeInHAr0 XoroopAaro matepeca (§§ 208. 212), passh

' Cp. L 7. § 2. D. de inst. 14, 3; 1. 1. § 16. D. de cx. a. 14, 1.




COTEPIRAHIE OBA3ATEABCTBS. OBMIA 0530PE. § 224. 49

601 0UD ABHO AN MOIYAIWBO TapanTmposait moenbIyomee coraacie npex-
CTABIACMAT0, HWIM CEPRING yupimiiento (dolo) oreytersic mam UDEBBIMEHiS
yuoanououis; nhekoatko Jobpateredi orshuanTh He COIBAAPHO, & RamIpld
pro rata (§ 244 np. 12. 13. 19). —Beb moar corzacam BB TOMb, TFo,
b 1ba maers 005 obeyyenin CYNIECTBOBAHIA RBOAW, A MOTMBOBD | eg
mpaviedia (§§ 50, 71, 62, 63), exbayers UPAHAMATH BO BHUMAHIE BOXM
IPEACTABUTENA, TOKD Kakh Moeabimili 104MeAD cOCTABATH W M3BABHTEH BOII0,
SARI0YEHUYI0 BB 10r0Boph (MHLIME CIOBAMHU: TAKD KAKE OHB EOHTPArEHTS).
loatony, xhrckilt Bospaers, jymesmas Goxb3mn, Qmauuecroe mprmyaiewie,
CYMECTBENHOE 3a61yKACHIe NPRICTABITEAS HCRA0YIIOTE Y5HeTRATEIBHOCTD Beg-
Baro J0roBopa; 3akIluemie Jorosupa BCALieTBie YIPO3H mpoTUBH npefera-
BATEIA NAETH 1IpRBO UPEACTABIACMOMY OCNOPATH XOMOROPH M T. .

[VIABA TPETHS.
Conepmxanie 00A3aTEelIBETE &,
§ 224. O6wiir ‘efzops.

t. D. XLVI, 3; . C. VIIL 42 d€ solutidnibus et liberationibus,

Cozepikanie 0043arTe sCTBh, MOEHO pascMATPHBATL Ch ABYX®
ToYeKs 3phuia: ¢p mqhﬁv‘;ﬂ,p'kn?ﬁ KpeAnTopa ¥ ¢b Toukd spbmia
ITOJLKHAKA. Sy N

| I & mpenum};ﬁ 06A3aTeIHCTEO eCTh IIPaBO: MPABO HA MCOOJ-
Henie 006A3aTeNbCTEA; OTCIONA, Xaubke, BHTEKACTS MpaBo pacmopa-
HKERIA  0643aTCJABCTBOMT NYTEMB CeSSi0, delegatio, compensatio,
novatio, nyrems npomesis. Ilpaso pacoopaKenis 0043aTelbCTBOMD
MBI HSIOAUMD HHUKE CDh DATUYHRIXG TOYEKD 3phmis; BL NepBOMS
pasyhiak STOR PAABEL ME HSIOAKUMD IpPaBo EPEAUTOPa HA HCHOJ-
HeHI® CB DABANTHEIXD CTOPOHB (CO CTOPOHEI NpeaMeTa, JHia Heuo-
HAIOWArO ¥ NPURUMAIONIAr0, BpeMenu, whera, ocymecrsienis
HCKOMb, KOITHBIM HECKOIBKUXB KPEAUTOpOBH, $§ 225—235).

Il Tna nomxnuka 0653aTeIbCTBO €CTH 0GA3AHHOCTS: 00a3aH-
HOCTE HCNOJHATH 00A32TeJABCTBO M OTBEYATh 32 HEHCHOJAHEHie I
HeHaLIexkamee ucnonnenie. Jonxauks orsbuaers Bh Toms cayuab,
€CJIH 00A32TeNBCTBO 116 HCHOJIHEHO 10 ero COOCTBERHOI BEHE, 926TO
Takke, ecin—imo vyxoii sunk, Ho ue orsbuaers 8L TOMB cxyuak,
eCl 00433TeNBCTB0 HEe HMCUOMHEHO 110 CIYYAHHLIMD 06CTOATENE-
CTBAMB; OHD OTBBYAETH B TOMT Caygak, ecau coBepiiennoe wemo-
HeHIe OKakerca 3arhMb MEUMBING, HUH TOABKO BPeMeHBEIM, MM
HE10CTATOYHRIMD, A TAKILE, €CAM MCOONHEeHie nockbIoBAJ0 me BL

. . 4



50 MPEAMETH WemoxuEHmA. § 225.

HajjieKamee BpeMd H He BB HAJIEKAIEMD wherb. Ecun na Jomk-
HUKA TAJAeTs OTBBICTBEHHOCTh, TO OHA OOKKHOBEHHO COCTOMTE
BL 00A3AHMOCTH YILIATHTE HATEpech (§ 243).—Beb arm mpexyersi
OyAyTh M3JI0:KEHBl BO BTOPOME paagbak sroii raassr (§§ 236—243).

PA3IEND IIEPBHIL
I1paB0 KpemuTopa Ha UCOOJTHEeHIe.
L § 225. Tlpeamers HCMOAHEHIA.

Riomer,die Leistung an Zahlungsstatt nach Romischem und Gemeinem Recht

mit Beriicksichtizung der neuweren Gesetzbiicher. 1366.—Savigny, Obliga-
tionenrecht. § 31.— Vangerow, § 583.— Windscheid. § 342.

Kpexarops MoKers TPeGOBATH JOCTaBlemia TOr0 UpeMera,
EOTOPHIl HMEHHO COCTABIACTD 00BeKTs 00:3aTeIBCTBA: Solvere
dicimus eum, qui fecit. quod facere promisit. *; m03TOMY, Kpexd-
TOpL IO OOMIeMY NPABHIY MONETH He cornacnThea HE Ha Abienie,
au ma mavboenie nbicTBiA; 1O MCKNMQUYEHII0 ROUYCKACTCA HPOTUBD
BOJI KpefuTopa:

1. Ibnemie pbiicTsia BhH, TOMB cayuah, ecnm TOMKHAKS Ipd-
aHASTH TONBEO YACTH JQJFA, WKOTOPY® OHB IOTOBD YILIATATDL =
HEOCHOBATENBHO HBEOTOpBIe AbBNaNHm OTCIO2 TOTH BHIBOXB, 9T0
HCIOJITeHie 110 YACTANE TOMYCKAeTCA BCErja; BHBOXL 2T0TH OIPO-
gepraercd ThMs, 110, HEeCMOTPA Ha VIUIATY YACTH HKOJIra, IMPOISHTEI
FAPOCTAIOTH HA 6ECHYA0ITE a7

9" Vawhnemie ybficysia Bb cayuab, yrasamuoys b Hosearb 4
c. 3. A uMeHHO, YTOOB OPEXOTBPATHTh pPacTpary Yy4acTEOBD Ny~
rews executio, JOCTHHIAHD NOCTAHOBAID, 1T0, KTO RONAESHD CYMMY
nemers u mnwbers TONBRO HENBRKUMOCTH (abroropsie IOPACTH
npRdaBIA0TE: AIH JBEAEAMOCTH), TOTH MOXETH AATH nocaBaHia no
cyxeonoi ouwbakB Bwbero miareika KPEXHTOPY (raxs ma3. benefi-
cium dationis in solutum, datio in solutum necessaria); KPeRETODT
MOKETH BEIOMPATH ME#LY PA3AMYHEIMU HEJBIRMMOCTAME. — Bo
pebyh DPOYMXD CAyYadAxs, TAB ITHXD yCioBifi HEe CYIECTBYETD,
MCHONHERie MOKETh COCTOATH Bb Uewbh Ju00 APyroMs, a HE B
apemiers 0043aTeNbCTBA, JAND Bb cayuak cormacia kpejaropa °
(raxp mas. datio in solutum voluntaria).—Datio in solutam npe-

1] 176. D. de v. s. 50, 16.—* 1. 21. D. de r. ¢
22, 1.—* Nov. 120. e. 6. § 2—° 1.2, §1.L 3. D.de
t. 8, 42; pr. 1. qu.-m. obl. toll. 3, 29.

.12, 1.—2 1. 41. D. de us.
ol b e s KR B s



JUil0 ACHOIDAIONIATO B UoAv4ARmAary. § 326. 51

Epamaers 0043aTeIbCTBO JAMBL Bh TOMB CAy4Yah, ecid TAHHEIA
MPEAMCTE TPHCOSJUACHD Kh HMYINECTBY KpeIuTopa Takb, Kakbh 2T0
ObLIO YCXOBICGHO ME1Y CTOPOHAMH; GCHH 5Ee 3T0 He nocabrosaso,
¥ HACTYMAeTh 3BAKMIA JIOAYYEOHATO KDEAUTOROMB OpeiMera Co
CTOPOHE ABACTBATENBHArO YUPABOMOUCHHArO, TO BCTYNAeTh BB Abii-
crpie crapuit noarb °, KOTOpHIA Memny THMB JAMB TOKOHMICA, U
kKpoMB TOro KpeguToph MOXKerh eme norpeGoBarh Boamblienia
yOBITROBB, TMOHECEHHHIN'd MM BCIBICTBiC 3BUENIA NOXyTeBHAr0
Bubero mmare:ka umpeaMera | (Hanp., @3gepKeKRs HA 9BHKLIOHHBIA
MpPomeccs. Ha IBUHUHPYEMYIO Beilb).

Haxomennoe Buime yuemie o datio in solufum necessaria ue oTkEEo
II. yer. rpami. e., Takh kakb Hocabpmill Be § 7H7 KacaTeIbHO HpPUHYIA-
TEAbHAT0 IL'I{:[I{L'II]BHiﬂ, HAalOpaBISHHAr0 Ha M)RH.’NC%MR AMylecTsa, OOiTBEp-
JRIAETH MIbCmible aKOBEL.

II. § 226. Juymocts MCHOJHAMITATO M WOJLYIAHULATO.
Vangerow, § 58;.—??&:;&&&&&{, '&;34‘2.—31-5&:, § 290.

He ncerpa TpeGyerca, gro6sl nBiicrhie ORUIO HCIOJRGRO ca-
MUMB JONKEHUEOMB M THIHO CaMOMy Kperdaropy.

I. Tpedyemoe xhitcriiie JONEHO OBITH HCIOJHEHO CAMUMB J0.LH-
HAKOMB JHUIb BH TOWE c:rrgqa’fs €CMM JUIHOCTD MCHOMHAIIALD
awkers BaiiHie Ha conepm'a.me xblicrBia ' (Hamp., TPYAD XYA0-
Huka, HHEOTOPH:A ‘pPeMeciHenurd padorsl). [Heam ke JMYHOCTDH
HCOONHANINAr0 He UMBETh Takoro sHaueHis (HANp., OOMKHOBEHHO
Bb cIyyak mpenocrasiaenid THUECHBXD Bemiel), T0 KbiAcTBie MOKETH
OBITH MCNOJHEHO KhMB YIOAMO; KPENATOPD HE MOMKETH OTKA3ATHCA
OTH NMPUHATIA [JIATEXKA OTH NOCTOPOHHArO JANA, KOTOPOe Npeila-
raers VILIATATH 1O 110PYYeHilo XOLKOMKA HIM 06esh TakoBoro ’

II. Bukero camoro kpemuropa, abilcTBie MOKeTh OHITH MCIHO.J-
HEHO ero npexcraBuTenio (YHOXHOMOYEHHOMY, ONEKyHy ° H T. 1.):
MaT0 TOrO, OHO JOGKHO OHITh HCIOXHEHO NPEACTABUTEINIO, ec/
kpexuropd Hexbecmocodend '.— Yacto BH camomp morosoph (B

51 4G, pr. § 1. D. h. t. 46. 3; 1. 8. C. de sent. et int. 7, 45.—7 L 24,
pr. D. de pign. act. 13, 7; 1. 4. C. de ev. 8, 44.

1] 31. D. h. & 46, 3. —? 1. 3. D. de neg. gest. 3, 5; 1. 23. 1. 40. 1. 53.
1.72. § 2. D. h ¢ 46. 3; pr. L. qu. m. obl. toll. 3, 249.—2 1. 180. D. de r. i.
B0, 17; 1. 12. pr. L. 14 § 7. 1. 34. § 3. 1. 49. D. h. t. 46, 3; L. 19. C. eod. S,
42; 1. 11. § 5. D. de pign. act."13, 7; L. 6. § 2. D. de cond. ind, 12, 6.—* L
15. 1. 66. D. L. €. 46, 3; § 2. L. qu. al. 2,8,

1#



52 JAN0 UCHOAAARMIACD A moayuawomaro. § 226.

cranynanin cabayromumy crosayn: mihi aut Ti#io Jare spondes? —
spondeo) * uau nosgnbe MOMKRHEY UPEIOCTABIASTCA OPARO YILIA-
TATH AOJEAOE BMECTO EpeqaTopa Xpyromy Jmny (solutionis causa
adiectus); solutionis causa adiectus me umbers npasa rpe6Gosania
IPOTABD JAOLRHHKAR M HE MOMeTDH, NODTOMY, HA IDOCTHTH XOJrd.
HU COBEPIUTH HOBAIIA, HA NPEABABATH UCKA °; OHB MOKETH TOIBKO
opunath xhifcreie ? W goNAeHs BO3BPATHTH NOJNYUYEHHOE Kpepu-
ropy °. Cnopro, umbers un JOMKARKD NPABO COBEPUIMTH NCHOI-
Hedie KpeanTopy csoero kpeauropa. Ho nbit Hukaroro ocmosasis
(sa wckaroveniens ongoro cayiaa **, § 294 np. 28) npejpocraBiaTh
JOLKHAKY TaKOe Hecornacuoe ¢b CojepaanieMd 0043aTeiabersa
paBo; BHOPOYEMB, [0 O0OMEMY OPABHAY, JOJKHAKD, YINATHABIILH
KDPEIUTOPY CBOEro Kpejuropa, npiodphraers npotuss Hoexbimaro
nmo Hawazams negotiornm gestio (§ 309) seérpbunoe Ipe(’)ursame
OCYIIECTBNMOE [0 IIPABUIANMb | NP YCJOBLIXS KOMIIEHCANIA '

[lnare:xs macrbIomarenio KpeauTopa MBeeria OCBOGO:KRAACTD AOJLK-
HAKA, BCe PABHO, BEAANG JH TOTH WOIyYenmde csoemy Hacabi-
miEY, Wi wbrs ** (160 machblEHEDH0OIeNy NPaBILTY J0NKeHD
neern nocabjaersia pehxn c1mom nac:rlﬁnhm:re.ua) —Inarexs me-
YHONHOMOUCHHOMY TPeTheMy megohm um gestor) 0eBo6OE-
XaeTh OIKHIKA UL B TOMD pyuah, ecid Tperhe JANO BE-
J1aeTh nmryqelmoe Epcnum‘pg g um{, ecqu Kpeguroph [Maern
HANPaBIEHO Ha npe,mo;.mmleme II,BH:KHMOﬁ BeOlH, KOTOPOil XOM&-
HAKD He MOIKETh UPeIoCTaBuTh BEXbAcTBie NpPENATCTBIHA, 3aBHCA-
IMUX's OTh JAUYHOCTA Kpejutopa (HAlp., KPeANTOPh OTRASHIBACTCH
NpUHATH, HAXOAUTCA BB OTCYTCTBIM, HECNOCOOEHD Kb OTUYKACHIO,
ANYHOCTs Epexuropa Hemsherma) ™Y, TO JAOKHEKD 0CBOGOMX-
XAerea OTh CBOEro Xoara cyaeGion Aenosnmieo semu (y Pumaans

3§ 4. L de inut.stip.3. 19.—5 1. 10. D. de nov. 46, 2;1. 10. D, h. t. 46,
3; 1. 7. § 1. D. de pec. const. 13, 5.—7 § 4. I. de in. stip. 3, 19; 1. 16. pr.
D. de fid. 46, 1; 1. 12. § 3. L. 59. 1. 106. D. h.t. 46,3.—8 §4. L d(.‘mutst.lp
3,19; 1. 131. § 1.D. de v. o. 45, 1; 1. 98.§5. i. t. D. h. t. 46, 3.—9 Cp. mkcra
b mop. (.—1 1 57. § 1. D. de sol. 46 3; l 16.D. pr. de fid. 46, 1.—* L. 81, pr.
D. h.t. 46, 3.—12 1, 38. 1. 95. § 6. D. h. ‘[!‘i, 3; L. 56. §2. D.de v. 0.45,1.—
13111 § 5 l) de pign. a. 13. 7= 1 6. D. de exc. dol. 44, 4.—% L. 11.
§ 5. D. de pign. act. 13, 7.—1 1. 28, 1. 3-1. §9. D. h. t 46, 3.— 7 112, § 4.
1. 49. 1. 58. pr. D. h. £ 46, 3; 1. 12. C. eod. 8,42. Y2 ], 18. §11. D. de usur.
22, 1; ep. L. 1. § 26. D. dep. 16, 3.



BPEMA HCOOIAEAIA. OBMER OPABRI0. § 227. 53

genosmuield Bb xpanb '%); JOMKHRKB MOETH B3ATH HA33LDL JEHO-
HUPOBAHAEI{ LUpPEIMeTs, IIOKA ero eme He OPUHANL EPeratops '’;
npaBo COOCTBEHHOCTH EPeAUTOps Dpiodpbraers aump npumaTiems
upepuera *°. Bupoyems, ZOJKHUED MOKETh Takake IIPOJATH He-
IPUHATHIL OPEIMeTh 332 CYeTh KPeAETopa’®, Hid OHB MOMALETH ero
BHIGpOCHTE *°%, WM, HAKOHeLs, €CIM OUB B ITOML 3aUBTEPECO-
BAHE, OAb MOXeTh NPeXbABUTL Kb KPEAMTODY HCKDH O UPHHATIH
nhitcreia *'.
III. Bpema wucnoamenia.

A. § 227. O6uee mpaBmxo.
Savigny, § 50.— Vangerow, §§ 585. 587.— Windscheid, §§ 273. 274.

Rpexurops Mo:kers TpeGOBaTh uiarexd TOrAA, KOCA HACTY-
N0 BpeMa HCmoJgHenia of6asarexscrsa. MosenTs HacTynuenii
BPEMEHI UCNOJHeHid MCTOUHUMEH BRpadalTs-exopann: dies obliga-
tionis venit, pn orauvie ordk BHpadenid: dies obligationis cedit,
ROTOPOE 08H2YAeTH TOTH MOMEHTh, Bh KOTOPHA 06A3ATEIBCTBO BO3-
Haraers (perfectio obligationis) 4

I. Korxa macrymaers BpeMs NMEHOIHEHIA, ATO 3aBHCHTD NpELIe
BCEro oT® TOro. ompepbaeno amyaTo sakomoms * (§ 294 mp. 13.
§ 328 B® wommb) NIE,0OCO0RNT HIBABIEHIGMB BOJH °; BB ciaytab
CYLIeCTBOBAHIA TAROTO onpexfieHis, kpejurops HE MOKETH Tpe-
60BaTh UCIONHEHIA paHbUle YCTAHOBIEHHAr0 BpeMenu '; HO OHD
o643ans (no npasuayiediei adiectio pro reo est, non pro stipula-
tore) * upHEATH HCMOAHeHie, €CIAHM JONEKHHEDL NPELIOKATL ero
paHblie, 1 MO/KETH OTKA3aTh JOJLKUMEY BB NPUHATIM AU BL TOMD
enyuah, eciam yroBoph O BPeMEeHH HCHONHEHid OBID NpPHEGABIEHD
B ero (kpeimropa) wuarepech ®. — Ecim NomKHEKD [0JB3yeTCA
npaBoMs Goxke PAHHArO NJATERA, TO Bh Cayiab HPODEHTHArO
IeHEKHATO JONTA KpPeIATOPh He I0JydYaeTh OTh 3TOr0 HUKAKOHA

1. 1.8§317D. deus.22 1; 1. 28. §1. D. de adm. 26, 7; 1. 2. 6.
1. 19. C. de us. 4,32, 1. 9. C. h. 6.8,42. 1. 7. § 2. D. de min. 4, 4,—"119.
C.de us. 4, 32.—2 |. 19. C. de usur. 4, 32.—%a 1. 1, §3. i. f. de per.13,6.—
21 9 D.de ae.v 19 1.
1 1. 213. pr D. de verb. sign. 50, 16.—* 1. 24. D. loc. 19, 2; 1. un. § 7.
de r. u. 2.5, 13.—2 § 2. I. de verb. obl. 3, 15; § 26. 1. de inut. stip. 3, 19:
B0. D. de o. et a. 44, 7; 1. 41, pr. L. 42. D. de v. o. 45, 1.—* § 2. L. cit,;
. 42. D, cit.—5 1. 41. §1 D.de v. 0.45, 1;1,38. § 16. 1. 137. § 2 eod; L.
70. D. de sol. 46,3.—C 1. 17. D. de reg. iur. 50, 17; cf. 1. 43. § 2. D. de leg. 2
(31); 1. 15. I). de ann. leg. 33, 1.

C.
E
1



54 BPEMA MCHOOJHENIA. OBMEE OpABmio. § 227.

BHFOJiB, TOTOMY 1TO €ro TpeGoBamie NDOUEHTOBH Tpekpamaerc:
HemoXmeniems; Apyroe xBIo eclH JeHeXHHN J0ID GeanpoIeHTARI:
TOIA KPEIITOPS MOKETH OTIATh NONYIeHHOe Bh POCT. JT3 BHIOAA
Rasmpaerca commodum temporis, repraesentationis, interusurium,
B COBPEMEHHOii TOProBOM TePMEHOIOriN—uCKoHTOMD. [To MubHilo
HBKOTOPHIXG HPE;RHHXD I0PHCTOBD, NOJKIHES, IIATA DAHbIe CPOka,
MOEeTh 5Ty BHIFOAY BHUECTh; HO 270 OHIO O HECUpaBe[Iuso,
TAKB KaKD JOLKHEKD MOKETh HABA3ATH KPEAUTOPY NCIONHeHie 10
cpoka. Ho rxh aroro TtpeGyerh MHTEDECH TPETbUXB JHIb, TAMD
KPEINTOPb 00A31HE COTJACHTRCA HA BEITErh inferusurium; Taws,
HAmNp., €CIH HAXL HUMYMECTBOMD MOIAHUKR OTKDELICA LOHEYDCDH;
NO2TOMY, eciim TpeGoBaHie NPOTHBS O6MAr0 XOJKHAKD eCTh Cpot-
Hoe TpedoBapie, T0 Yy KOHKYPCHArO LpPeiurQpa Bcerja BETHTAETCA
interusurinm ”; moaromy, Aarbe, KpeAuTOP®, %‘ropmay o6mift g0k~
HEKb [0 OTEDHTIA KOHEYPCR NDeiJeBPeMeNHo yIjatuib CBOil
0D, 0043a8D SarhMbL yOIATHTH interusurifit Bb EOHKYPCHY O
maccy ™. Bs aruxs cayuagxs (B HBKOTOPHEXD APYraxb 8§ 447
sub 1. 2) HeoO6xommso onpexbiNTFpasMEps interusurium; OTHOCH-
TeABHO €n0co0a ero onpexliienis cymMEcTBYIOTL TPH TEOpiu:

1. [lo Kapumosy ingérus Hum™€ocrours BL HPONEHTAXH, KO-
TOpHE O HAPOCIM B MPOMEKYTOTNOE BpeMA HA HOMHHAILHYIO
cyMMy 0043aTe]beTBA; KPeTHIOPD MOJYyYaerh HOMAHAIBHYIO CymMy
30 BHUETOMDL €4 OPONEHTOBH 3a NPOMEKYTOYHOE BpeMsd, HAIp.,
pyhero kamuraga BER300 Mapoks, KOJKEHCTBYIOIIAr0 ONTH yIia-
YeHHWMDL COyCTd [JBa IOfa, CUATAd 0O 5-T NpPOLEHTOBH, —
270 MapoKs.

2. Ilo Tofmany OHO C€OCTOMTH BH IPOMEHTaXH, KOTOpHE OH
HAPOCHH Bh UPOMEKJTOUHOE BpeMa Ha CYMMY JOJKeHCTBYHIILYH
OHTH VIIAYEHHOW Tenepb; KPEIUTOPD IIOJAYYAETH TAKYIO CYMMY,
9r0, npulaBEBh KH Hell OPONEHTH, KOTOpEE Ol HA Hee HAPOCIH
B TPOMEKYTOUHOE BpeMs, OHb O uMMEID BH CPOKD HCHOJHEHIA
06432TeIRCTBA CYMMY JOAra; Bb BHUTIENPUBEJEHHOMD UpEMBpE—
9272 wmapka 72 °%/,, nQeHHUroBs.

3. llo Jeit6runy OHO COCTOHTH BB MDONEHTAXL X IPOIEH-
Taxh HA NPOUEHTH, KOTOpHE O HAPOCHIN BB IPOMELRYTOTHO
BpeMs HA CYMMY, NOLKEHCTBYIOMYIO OHTH YNIAYEHHOI0 Temepb;

7) Reichsconcursordnung § 58.—7a 1. 10. § 12. L 17. § 2. D. quae in
fraud. 42, 8.—Cp. 1. 1. § 10. L 45. pr. L. 66. pr. D. ad. 1. Fale. 35, 2; 1. 24.
§ 2. D. sol. matr. 24, 3.



orcrouka. § 228. hh

KpeiuTops noiaviaerh Bb Hamemd npambpb — 272 wmapru
10130»."147 .

Enmucrsennoe shero, kKoTopoe BH HCTOYHMKAXD pPHMCKALO
npasa OOEBAMIEHO cdery interusurium °, ocmOBaHO wWa MeToxs,
npejIokenioMs BB 17-m% croxbrim RapnmoBoms; Ho oHo He
Moxers EMBTh 3HAYeHiT 065A33TEABHOA HOPMHI, UPEICTABIAA JNIIb
nonwrry phuleniz maremarmueckod saiatd. U B Teuepemmens
nbaosoys o6oporh npeubagered Metors Kapiuora; XoTd 0HB M MATEMATHUECK,
B puanyeckn Hepbpens M BeleTs TpE 60ake UPOIOMEMTEIRHBIXE HPOMERYT-
KaXb jiaike Kb aboypiy, HO 3a™0 08D jaeTh 0YeHb HPOCTOd emocols BEYH-
CIEAiS, & Npu He(OJBUIAXE LPOMEKYTRAXE M MAIKXE CYMMAXE IOTEDS, BO3HH-
KA1 J14 KpefuTopa, HpelcTaBasercd cobehwh HesHauuTeaspon. B mpak-
KD eyaoss DpuRATh Meroxh logmama, ero me mogreprwan m Huu. kom-
Kypenuii yerapn § b8.

II. T4 o6asarenscrsa, Bpems wucnoJHemiad KOUXD He onpexh-
JIeHO 0c000 HHU 3aKOHOMB, HH UIBKARICHIGMD ROJIE, MNOLIEKATH
HCHOJHEHII0 TOT9ach nocxh cBOGRO BOSHHEMOBeHi; in omnibus
obligationibus, in qubus dies gion penitur, praesenti die debe-
tur '% o jmomEmuEy cabiyeth TpeRoCTaBHTL TAKO CPORB A
HCUOJNEHI, KOTOPHHA ABAACTCH HEOOXOXMMLING [0 CAMOMY CBOMH-
crBy pbiicria (impedimentun paturale) ', wamp., BB cayuaaxm,
ecad rbr0 uieTh 0 MOCTPOHES MoMa, 0 mpefoeraBIeHin OyAymuxsb

IIOTOBE 2.

B. §.228. Mermouenia (oTepousa).
Vangerow, §§ 174. 586.— Windscheid, §§ 266—263. 275b.—Brinz, § 286.

I ITo tpeGopaniaws ecnopasemmBsocra, BL HBEOTODRIXD  CJIy-
YaAXbh NOIKHUEY Jaercd HeO0oNpmad orcpoura (modicum tem-
puS) HCTONHCHIA, TaKb, HAND., HACKBIRARY—OTHOCHTENHHO HacKT-
CTBEHHHXB J0JroBS (neque enim cum sacco hereditatem adire
debet) *, nomkmuky, KOTODHI npeit CYAOMb TOTYACH NPE3HACTH
CBOii XOATB W TPOCHTH 00% Orcpourh miarexa °

II. Boxbmunerso EpeiuTopoBs HECOCTOATENHHANO NOMKHEEA
Moxers (mo sakony lOcrmmiana) ® mpenocrasmrs OTCPOURY TOIiK-

°1.88.§3 D. ad 1. Eale. 35, 2—* L. 14. D. de r. i. 50, 17; . 213. pr.
D. de v. s. 50, 16. — 11 §27. 1. de inut. stip.3,19;1.14. 1.60.1.73.1.98.§ 1. 1.
137. §2. D. de v. 0. 45, 1; L. 186.D. de . i. 50,17.—*1,73.pr.D. de v. 0.45,1.

' 1. 105. D. de sol. 46, 3: 1. 71. § 2. D. de leg. 1 (30).—? 1. 5. §1. D
de coll. 37, 6—3 1. 21. D. de jud. 5, 1.—* L. 21, § 1. D. de pec. const. 13,
5.—* L. 8. C. qui bon. ced. 7, 71.



h6 orcrouEA. § 228.

HAERY ® DOPATOMB OTCPOURY O00A3AMEALHYI0 048 MEHLUUNCINGA.
IIpoxonmarentaocrs Takoil OTCPOURE HEe MOKETH GHThH GoubuIe
5-tu abre. Boasmumerso onperbiserca mo oGmeii cymmb ou-
FOBB; ecly JEe UBHHOCTh XOMroBb OKamkeTcd b 00BHXD CTOPOHD
PABHOI0, TO MO YACHY EPEANTOPOBE.—IT0rs 3aK0HH, KOTODHA TOABKO
[OBUJHMOMY HAPYIHAETH UPABA MERBIUWHCTBA, Ba XBIB e 0XpaHAGYTH HXD
HATEPECH, 0TMGHERs §-wh 4-up Bsoguaro sacona wo Hm, EOHKYDEHOMY YeTaBy
m § 14-us Bsoguaro saxoma xv U. y. r. ¢.; mo I Y. T.e. § 160 exbr. ss Bagh
npHytarreannoil anposoii exbarn (Zwangsvergleich) yeranogasers HHETHTYTh,
ROTOPLIA NPHCBANEILTS 00JBUIMHCTBY KPEINTOPORE enge (0anle 1IpaBs, Hemean
3akous Jeraniana (cp. § 268 sub IT).

III. Peckpunrons momapxa, wo PUMCEOMY MpaBy, MOrJa OHTH
IIpelocrasiiena OTCPOILA AOLEAMEY (moratorium); HO ITd 9TOrO
OBLI0 HEOoOXOAUMO, YTOOM XOLEHUKD UPSACTABILIS KDeAUTOpaMD
mopywurcied 3a Oytymee yrouwxersopemie °. Temeps Bek corzacam,
9T0 BTOTH MHCTHTYTH HECUPABEIAABD M OMACLH'D NI I0CTOMHETHEL MOHapXxa,
noatony ero ormbmmas § 4 Bsopuaro sakoma rp Hun. ROHEYDEHOMY YeTapy
m § 14 Bsogmaro samoma kb I y. 4. c.

IV. Tarky na3. wossn 1pmerama,beneficium competentiae
(Bp  ucrounmraxs condemmation in id quod facere potest) co-
AepuTs B ce6b orcpotky. “HEROTOpme xommmuKu Moryrs Tpe-
0oBaTh, YTOOL HMB GHLIONIIOKA (Huike mp. 21) ocrasreno eroanko,
CEOJIBEO HEOOXOMUMO s “WuXb cofgepskamia. Ocmosamiems s
OPeIOCTABICHIA ITOR OTCPOURE MOMKETH OBITH:

1. Ilonoxenie 10MmEHUED, KOTODSI HOIB3YETEA OCOORIMEG HOKDO-
BUTENbCTBOMB 3akoHA. Ha artoms ocmosaniu beneficium competen-
tiac npuHAATeLEUTE: 1. comary nporuss Bekxs ero EpeuToposs ;
PACHPOCTPAHEHIE €10 Ha AYXOBBHIXG N lopactoss (TAKH nas. milites Chri-
sti et Justiniani, cayra militiae spiritualis et togatae) we upnanamuo
TPAETHROW, 110 OPASHAHO HBKOTOPRINM HAPTHEYIAPHEIMA 3aKOHOJATAICTBAMA
2. no lex Tulia de cessione bonorum, kro I00POBOJBHO LOTpe-
OyeTh OTRPHTIA KOHEYpCA, YCTYIHBD Jid 9Todl mbid cgoe HMYy-
MECTBO CBOMME KpejuropaMs, n 3arbms mpioGpbrers Hopoe UMy~
Inecrso, ToMy umpunairexutd benef. competentiae nporuss RPENC-
Hurs RPEJUTOPOBD °, 2 He NPOTUBL 6CHZs (kaEp  whrOTOpHIE
yTBep#AA0TS) % 1o Bpotmouy daiony Kb Yerasy o woskypeaxs § 4

°L 21 4 C. do prec. 1, 1% RP.O. 1577. Tit. 23. § 4.—7 1 6. pr. L.
18. D. de re iud. 42, 1.—8 § 40. L de act. 4, 6; L 4. § 1. D. de cess. bon.
42, 3; L. 3. C. de bon. auct. iud. 7, 72. —® OcHonmmasch ua 1. 4. § 1. eit;
Ho oM. § 40. cit. m 1. 3. cit.



oTcrouEA. § 228. 57

JETYURA muymecrsa yeTpaHeHa M HO03TOMY TpOMCTERALUEE n3h Hes bemef.
comp. uedearo; 3. KTO BAJOAAANB, OYIYYM HOLD BIACTHIO orma,
TOMy MPAHATAERHTH b. comp. nporuss kpeamropa, passh ecan
HOCHBAHIA Tpedyers MCHOJNHEnia HeCEOpo mocab ocsoGomaenia
AOLKHUER OTD BJIACTH HIH e€Cau OmBINIA HDOLL BAACTHIO npio6pbis
P OCBOOOKNEHIH OTh Hesd 3HAUNTEIBHOE COCTOAHie 1O,

2. Jluunoe orHOmCHI® WERAY KPeIUTODOND m TOJLKHAKON.
eibAciBie KOTOparo Omuo Gm Heymwkerro, uToGH EDEIUTOPS 0CY-
OIECTBUTH CBO TPEOOBAHIC €O BCRK) CTPOrOCTHIO. TAKHMB OTHO-
MeHieNb MOeTh OuTh UM onpeghIeHHOe COMeHCTBOHHOE OTHO-
mepie MIN OTHOMEHie, HAXOMANECCA B CBASH CB CAMAMT Tpe-
6osamiens. Ha asroms ocmosamin mospayiorcs benef. competentiae:
1. BOCXOAZmIe DO OTHOmMEHII0 Kb HACXOZANUIMS ‘', HO me
06paTHO, Kaxh WBEOTODHE yTBEPAAAOTE; 2, Cynpyra Baammmo '*:
3. TeCTb N0 OTHOUIEHIK Kb 3ATI0, KOTOPELA BO BpeMa Opaka Tpe-
Oyers 'OTh Hero IuaTe:xa obbmanpdro npupamaro % 4. NYEB,
ero orens n ero xbru mo ormomenio, kn TEMD mEnams, KOTODEIMD
BosBpalaerca dos 10 3aKOHY; BewAPuTeNb NPOTHBL TpeGoBania
ush JapcrseEnaro oGbmania, % 6. ToBapuirs upormsn TpeGosa-
HIt H3b TOBAPUINECTBA.

Benef. competentiacects npaso uucro amumoe, ecrago GHTS,
He NPUHAICEUTD MOPYIATENIC NONKHHKA © He NEepexojurh Kb
Hacabxnukans nocabpmard '*. Ono HCKMOYAETCA Beeria BB OG-
C1H  TPeOOBaHIA U8 JETHKTOBH, BH 00JACTH opounxst Tpebo-
BaHIl — BB TBX® caygadxs, eclnd  MOUKHHAKL BHHOBEHL  Bb
dolus '? (mamp., mopBIACTHHIE CHEB BHIABATH CEOS npexs
ApYIUND KOHTDArGATOMB 32 CBOGONHATO OTH BIACTH); OTH hene-
ficium woikHO oOTKasaThea, ecag 210 me Oyners contra bonos
mores (Hamp., cO CTOPOHK POJHTEIEH 110 OTHOMERIn Kb Ibrams) *°.
Beneficium mpoxomkaerca anws 1o Thxn MOph. MOKA AONANRHEKD

¥ L 49. D. de re ind. 42, I; 1. 2— 5. D. quod cum eo 14, 5 — 11 I,
16. 1. 17. D. de re ind. 42, 1. — 2 I, 20, D. de rei iud. 42 1. — 1), 99 1.
22 pr. D. de re jud. 42, 1; L 17. pr. D. sol. matr. 24, 3. — 11 21, 1
23.1. 24. § 1. D. de re ind. 42, 1. L 16. L 17. §2. 1. 12. 1. 14 pr. L 15.
§ 2. 1. 18. pr. D. sol. matr. 24, 3.—* 1. 33. D. de i d. 23, 8, L 33. pr. D.
de don. 39, 5; 1. 19. § 1. D. re iud. 42, 1.—15 1. 63, pr. D. pro soe. 17, 2; 1.
16. D. de re iud. 42, 1; § 38. I. de act. 4. 6—17 ], 63, pr. eit.—18 ]I, 2325,
1. 41. pr. D. de re iud. 42, 1; L 7. pr. D. de exc. 44, 1;1. 63. §§ 1. 2. D. pro
soe. 17, 2; 1. 12—15. § 1. D. sol. matr. 24, 3.—1 1. 92 § 1. I. 52. D. de re
iud. 42, 1; 1. 21. § 6. D. rer. am. 25, 2; 1. 4. §§ 1. 2. D. quod eum eo 14,
5.—% 1. 14. § 1. D. sol. matr. 24, 8.



58 WHOTO HemoaHeAIg. § 229,

He npioGpbrers HoBaro umymecrsa *'. [Kro MORHO OCYIIECTBATH
BO BCAROHN erajim mpomecca; eccam 9ro nybers mbero xo phmenis,
TO JOKHIKD NPUCY/RIACTCA Kb MEAbIeMY; eCld &e Bb HCIIONHU-
TeNpHO WHCTAHIIN, TO Cb IOJKHATNEL MeHbBe B3bickuBaerca 2.
ITpu onpepbienia ocraBiseMofi NOKHUEY CyMME ciabiyers uambrn
Bb BOAY, CKOJBRO #eo0xodumo IAA cojpepstamia (UIpOTATAMLS,
ONESEABT, KAMUINA) JOMKHARY (U ero cempm) >
I y. r. ¢. me wocmyacs benef. competentiae, wosToMy BelER3TOAEH-
HeIT Hayada Biersyiort emwe o Temeph; mo mas § 686 L y. r e
cafayern, yto benef. competentiae me Momern OhITh O0EYUIECTRIALMO BB
BCIOAHATEIbHON uHeTaunin (Beiue mp. 22), ecam 0HO 0GOGHOBAHO YHe I0
pEierid.
IV. § 229. Mbero memoxnenis.

Reatz, die Lehre vom Erfillungsort. 1862.—Sehulin, zur Lehre vom Erfiil-

]unp:sorte und vom Gerichtsstande der Obligation. 1879.—Saxigny, System.

§ 370; Obligationenrecht. § 49. — Vangerow, § 584 — Windscheid, § 282. —
Brinz, § 290,

RpexnTops Mosers TpeGoBath, YTOON memoiHenie nocrbiosano
BB Hagle:kamenms wmberb.

I. Mbero ucnonnenia MOmeT™®, onpenbiarsca npupodor 06a3a-
MEALCMEA  wau €10 npedmenonms.  ILpupodoe o0sasamerscmen
wbero ompexbraerea Bp cmyuat tpeGopauiit Bosmbmemia Bpena u
mrpadubixs TpefoBaniii; Bb eayYab UEPBHXD KpeIUTOPD MOKETDH
TPEGOBATH UCHOJHEHIA BB €BoeMb MbcTo:xutenpcrshs '; mocabumia
JOJKHUED MOMKeTh UCHOsHnTs Bb cBoenb Mberoxnreancrsh. Ilped-
Memoms onpepbnserca wbero ucnonmemia Bb cayuab thxw 00s3a-
TEALCTRB, KOTOPHA HAMPABIEHH HA Mepeady min o0paGoTRy yda-
CTKY; HO ¥ Kb JABHKUMBIMD HHAUBHIYAIBHO ORPEOBACHHBING Be-
u@amMs npawbHAeTca Havyano, 4ro onk MOryrh OWTH NMEpeiAHH Bb
roms sherh, ryb omb maxomarca 0es3b BUBBL €O CTOPOHEL JOJE-
HUES, * (1109TOMY, DOKYOIWMKS M HAHEMATENb AONKHHE CAMH 3a-

21 63. § 4. D. prosoc. 17, 2; 1. un. § 7. C. de rei ux. act. 5, 13; 1. 8.
C. sol. mat. 5, 18.— 2 1. 17. §§ 1. 2. D. sol. matr. 24, 3; 1. 41. § 2. D. de
re iud. 42, 1; 1. 33. pr. D. de don. 39, 5—2 1. 8. 1. 9. D. de cond. ind. 12,
6.—*# 1L 173. D. de r. i. 50, 17; 1. 19. § 1. L 30. D. de re iud. 42, 1; 1. 6.
L 7. D. de eess. bon. 42,3.—% 1. 19. § 1. 1. 40. L. 50. D. de re iud. 42, 1; 1.
54. D. sol. matr. 24, 3.—% ). 16. 1. 19. pr. D. de re iud. 42, 1; L 63. § 3. D.
pro soe. 17, 2. — " 1. 7. 1. 8. C. quae res. pign. 8, 16; ¢ 1L 6. L. 7. D. de
pign. 20, 1.

11.72.§ 3. D. de sol. 46, 3. — 2 1. 12. § 1. D. dep. 16, 3; 1. 38. 1. 52.
§ 3. D. de iud. 5, 1, I. 47.pr. § 1. D. lleleg 1 (30); 1.137. § 4. D. de v. 0.
15, 1: 1. 11. § D. ad exh. 10, 4.



HCROBAA O0CYMECTBUMOCTL 0BA3ATEILCTBA. § 230. 59

6parh Bemp) °; POAOBBIA e Bem[d, HANPOTHRS, MOATEKATH BCIO-
morareasHoMy MBery memoamenmia (em. sub IMD), kpowb ciyvaess
saftMa n QuyemkoMMECCA: 32eMb JNOLKEHTL OHTh BO3BDAIEHD B
wberh moayuenia *, duaenxommmees (mo IOcrumiamoBy u cospe-
MEHHOMY IIPABY—OTEA3b) MOKETh OHTH YITAUeHD Bb TOND Mberh,
b maxogurca Goapmasd yacte pacabicra S.

II. Mbcro wucnommenia Mo;erd OmTh oupexbieno yz080pois
cmopors °. Torxa KpeguIops MOKers TPeGOBATH MCTIOTHEHIA TOIBKO
Bb 9roMb Mberh 7; ecam NOKHUED ne HCIONHACTH BbH ATOMB Mh-
crh, 10 kpeauropd Hmbers mpaBo Tpedosars mcnonnenia Bymberh
Ch TAKh Ha3. MBCTHRMB HATEPECOMD BO BCHOMOraTeNbHOMB MBCTh
nenonsesia (Bs mberh JmuHOA MOJCYAMOCTH JOJUKAHKA, CM. HUAE
sub III): mogpo6uocTn cm. Bh § 242 sub JI.

III. Ecan wbero menoswenia me onpegbieno, m IOCKHAKS
HoBOANTH ABI0 10 HCka, TO Mbero mekdrw.Oyaers MbeTows Heno-
BeHia % 510 OGHKHOBeHHO OmBaers Mhero AmHONR HOJXCYTHOCTH
ROAKHURA, CTad0 OwTh, ‘ero mberomumrennerso. OcmoBamie 21oit
HODMH 3aRJII0TAETCA BB TOMB/ WFOnBHWTOMB Mberh mcnoamenie
npexcrasigers Meabe Bcero)3atpyanerid s romxumka. Orcoxa
cabayers, 9TO ecau ROMKHUED WEHOJHAETH KOOPOBOABEO (00
9T0MbB cayial UCTOYHMEM YMaTMUBAIOTH), TO OB MOAKETH 3TO
c1bnary me ToIBKO. Bh Mberh cnoeit auunoft NONCYIHOCTH, HO H
BO BCAEOMB noixogamems mberh °) waup., Bb OpoMBIIIECHHOMD
3asejlenin, Bb kBapTuph Kpeauropa.

V. § 230. McroBaa ocyuiecTBUMOCTh 0643aTEaBCTEA.

Christiansen, zur Lehre von der naturalis obligatio nnd condictio indebiti.

184.4.— Holiius, Abhandlungen ecivilistischen und handelsrechtlichen Jnhalts.

Nr. 1, iibersetzt von Sutro. 1852.— Brinz, kritische Blitter. Nt. 3. 1853.—

Sehwanert, die Naturalobligationen des Riémischen Rechts. 1861. — Ryck,

L. v. d. Schuldverhiltnissen. §§ 2—11. 1839. — Savigny, Obligationenrecht.

§§ 5—14.— Vangerow, § 567.— Windscheid, §§ 287—289.— Brinz, §§ 219—223.—
Baron, §§ 142. 143.

I Ilonsmic wueuasmaro w wnamypaaswar obazamescmaa.
Ilono6no Beakomy mpasy, TpeGosamie Kpegaropa 10 o6IIEMY lIpa-

*1 2. L 5. D. deper. et comm. 18,6; 1. 3.§4. 1.9. D.de a. e. v.19,1.—
L 45. § 1. D. de iud. 5, 1.—% I. 50. pr. D. de iud. 5, 1: 1. un. C. wubi fid.
3,17, 1. 2. C. comm. de leg. 6, 43.—% § 33. I. de act. 4, 6; L. 47. pr. § 1. D.de
leg. 1 (30); 1. 50.pr. . 52. §§ 1. 22 D. de iud. 5, 1.— 1. 2. £ 7. 1. 9. D. do
eo quod certo loco 13,4.—°% 1. 1. D. de ann. leg. 33, 1; 1. 38. D. de ind.5,
1: 1.47. § 1. D. de leg. 1 (30); L. 4. D. de cond. trit. 13, 3; 1. 22. D. de r.c.
12, 1.—9 1. 39. D. de sol. 46, 3.



60 NCEOBAH OCYUIROTBHMOCTE 0BH3ATEABCTBA. § 230.

BIUlY BANANIEHO MCKOMB ' 1 HasmBaerca obligatio civilis uiu obl.
honoraria ?, eMOTpsA 1O TOMY, UPUBHAHO JHU HIPABO MCKA IUBUIb-
HEIMB MM nperopeknys npaBomb. Ho ects u rTakia obasamens-
CMBA, KOMOPWA duwend: UCKY, X014 BCakieTsie 2T0r0 HMB HEXO-
CTAETH CAMaro XapakTepHaro npHsAaka mpasa, Thus He menbe
MXH HEJTb34 HA3KBATH HUYTOKHEMIE (YTO OJHAKO ciyJaeTed Bb
WCTOUNAKAXD) °, NOTOMY UYTO €b HEMM COGMMHEHH Bb Ooibueft
mau Menbmei mhph npouin mocabicrsis odasarensersn. Onu Ha-
3EBAIOTCA BB MCTOUHDEAX® naturales obligationes *, yro ykaski-
BAETh Ha TO, YTO eCTeCTBGHHOMY B033pbHilO (X0rd ¥ He 10pugnye-
CHOMY) OHU HpPEXCTABIAIOTCA 00A3TEJNbCTBAMY.

II. Tlocandemsia namypaisnaio 0043umeiscman MOryThL ObITh
cabyronmia:

1. Ecin parypansHuii AOWLERAKD MCIOUHAETH X00POBOJNBHO,
TO BE HTOMB 3AKA0OYACTCA HCIOJNERie T0JTa; J0ITOMY Kb TAKOMY
acnonseniio me upnwbaaorca HE Hagada Japenid, HE Hagada
mIaTe:xRa HejoMKparo % HAOpOTHBRy XOTA O JOIKHHKD 1O
326 y:KAGHII0 CTATANG JOArD HMEKOBMMYT °, Bce TaKM EPeXUTOps
MOKETH YAep&KATs 33 c06QI0 yiiaueuHoe '°; Hamypaavrvil  Kpe-
Gumops, KaKks 00MIHOGEHHU 1060PAMNE, wAmems ius solut retentionis.

2. Eean marypaasHal WOIKAUES JOOPOBOIBHO Kid 00esmede-
HiA HaTypaabHaro (0043aTeInersa VCTAHOBUTH 3a70T0BOe 1paso !
HIM UPeACTABATH WopyyuFens ', mam jacrd oObmaHie IiaTemka
(constitutum debiti) " To ara akrn mvbore cmay u HE MOryTh
GBITH OCHOPEHK MOAs THMB OpPELIoroMsb, UTO OHM UPeXnolaralorh
HAIMIHOCTH bficTBHTENsHAr0 o0as3arensersd; ub0 HATYPAIBHOE
0643aTeIbCTB0  He ecth HeybiicrBuTensnoe, a TOABKO NHMIIEHHOS
HCEY 00A3aTeNsCTBO.

3. Ecam narypaibHEi IOJKHUKS COBEPMATD HOBANIK HATY-

11, 108. D. de v. s. 50, 16; L. 42. § 1. D. de o. et a. 44, 7. —? 1. 5. pr
D. de pign. 20, 1; 1. 1. § 1. D. de nov. 46, 2; 1. 1, § 24. D. de ex. a. ol
L 8. § +. D. de acc. 46, 4; 1. 10. D. de v. s. 50, 16; § 1. L. de obl. 3, 13.—
31, 10. D. de v. 8. 50, 16; 1. 16. § 4. D. de fid. 46, 1; L. 41. D. de pec. 15,
1;). 42. § 1. D. de o. et a. 44, 7.—* L. 5. pr. D. de pign. 20,1; 1. 5. § 2. L
94. § 4. D. de sol. 46, 3; 1. 10. D. de v. s. 50, 16.—* 1. 126. § 2. D. de v. o.
45, 1; L. 1. pr. D. loc. 19, 2.—6 L 15. pr. D. de eond. ind. 12, 6.—" L. 5. pr.
D. de auct. 26, 8.—* 1. 19. § 4. D. de don. 39, 5; 1. 21. pr. D. ad. 1. Fale.
35, 2.— 2 1. 40. pr. L. 64. D. de cond. ind. 12. 6.—1° 1. 16. § 4. D. de fid.
46, 1; 1. 10. D. de obl. et a. 44, 7.—1 1. 5. pr. 1. 14. § 1. D. de pign. 20, 1;
1. 13. pr. D. de cond. i. 12, 6.—2 1. 6. § 2. L. 7. 1. 16. § 8.1. Gu. D. de fld.
46, 1.—131. 1. § 7. D. de pec. e. 13, 5.



FICKOBASL OCYIECTBAMOCTH OBA3ATEIRCTBA. § 230. 61

pansnaro of4sarexscrsa, To oma umbers cmay '* na TOoMBL Ke
ozHoBauin, uto u ad 2.

4. Jllame mpoTHB® BOMM NOKAHKY HATYPAIBHEN EDPEIUTOPD
MOXKETh NIpPEeACTABATh HATYPAIbHOE 0043aT€NBCTBO Kb KOMIIeH-
cauim '°,

M. Cayuaw wamypaivnao ovasemersemes. Miorie #85 HEXT
Teneph He CVINECTBYIOTH: Bh YACTHOCTY, HATYpaJMbAOE 0632Telb-
cro paba '®, capite eminuti ¥, wmarypaapHOe 0043aTCABCTBO,
xoropoe ocrasazochk mocxh litiscontestatio *® (§ 267 np. 8),—
KOTODOe TPOHCXOAMI0 oTh npambuenis ius iniquum *',—koropoe
BOSHURANO0 M3 MKy TapauXb CABJIOKD MEKAY BIAJNKOI U IOABIA-
crueMs *?, HaTypadsmeia 064321€3bCTB3, KOTOPHLA MOTYTH HWETH
3Hauemie emfe 0 Temeps, N0 OONBMIEH TACTH CHOPHAL:

1. 3aews, TanALIK NOIBIACTHOMY AATATH, HPOUIBONATH, MO Sct.
Maecedonianum, TOXBEO HaTypaJIbHOE s 06A8ATCALCTBO €b HOCTHI-
creismu II. 1—3 **; nocabpcreie sub 4 me mopTBep:REaerca Hu
oanEMD MBETOMD HCTOYHHKOBS 1) MOTOMY, 10 TpABHIBHOMY MHL-
Hil0, MOJKHO OBITH OTBEpPrHYTO.

2. Cramosurca JH HecoBepmiennoxbrmiif, Berymusmift BB 004-
3aTeNBCTBO 0esh Ccornagia OMeKyHa, HATYPAIbHO O00ASAHHHIME,
Bonpoch cnopamt (§ 3S0nkon.).

3. Ocraerca Ia( MOIUKAUKS, HENPABUIBHO OUPABIAHHHIN, HATY-
palbHo 06a33HHENMB, BONPOCH cropHsd (§ 97 mp. 5—8).

4. Ilpexpamaerca. i 0043aTeAbCTBO BB cayuat jaBmocTs
HCEQ BHONRD, uam ocraerca HaTypaibHoe 00A3ATENLCTBO, BOIPOCH
cnopEni (§ 91 sub 2).

5. Hbrotoprie IpUCTH CYATAIOTH HATYPAJNbHBEIML 00A3aTENDb-
CTBOMD BCAKIH oOnval, KOTODHE Tpedyers OpejocTaBieHia dero
Iu00; TAKAMD 00pa30Mb OHE NPHBHAIOTH JKEHY HaTypadbHO-004-

"] 1§ 1 D. de nov. 46, 2.—131. 6. D. de comp. 16, 2.—1°% L. 95. § 2.
D. de sol. 46, 3.—17 1. 7. §§ 6. 7. 1. 9. §§ 2. 4 L 17. i. £ D. de pec. 15, 1:
1. 38.§3 1. 2. D. de eond. i. 12, 6 L. 20, § 2. D. de stat. 40, 7.—1* 1. 14. D.
de o. ot a. 44, 7; 1. 13. pr. D. de cond. i. 12, 6.—12 ]. 2. § 2. D. de cap.min
4, 5—* L 60. pr. D. de c. i. 12, 6; 1. 8. § 1. D. rat. r. 46, 8 1. 30. § 1. D.
ad. 1. Aq. 9, 2.-1 1. 3. § 7. D. quod quisque 2,2.—2 ].4. 1. 11. D. de iud. 3,
1; L 18, D. de furt. 47, 2: 1. 64. D. de eond. i. 12, 6; 1. 40. § 3. D. de cond. 35,
1.—311.§2 D. de v. o. 45, 1; 1. 56. pr. D. de fid. 46, 1.—3 1. 9. 1. 10. 1. 11,
L. 18. D. ad. sct. Mae. 14, G; 1: 26. § 9. 1. 40. pr. D. de cond. i. 12, 6; 1. 2.
D. quae res. pign. 20, 3; 1. 2. €. ad set. Mae. 4, 28.—5 1. 40, pr. 1. 19. pr. D.
de cond. ind. 12, 6; 1. 9. § 4. D. ad sct. Mae. 14, 6.—"a Cu. ogpano o066 exe.
metus Senec. contr. 1X, 3. (26).



62 0RA3. HCEA MOCPEICTB. IOAC. POCIMCIG. A0TOBOPH HpmauAmHIA. § 231.

3aHHOI0 Kb VCTAmOBICHIIO NPUIAHACO, BOJHHOOTHYIMEHHIKA Kb
COBepmEHil0 YCIyrs HATPOHY, OJAPENHAro Kb BIANMHOMY JAApEHIlo
(§ 70), Baapmaro B3afiMel XEHbIH Kb miaarexy npomeatoss. I ss
camomb whak, BB oHoMB Mherh ucroummkosh ° oOmdaid donatio
remuneratoria HA3BAmb HATYPAIBHEMG 0GasareabcrsoMs. Ho B0
BehXb ITEXDH CAYUAAXH YiKe LOTOMY He MO:KeTh OhTh HEEAKOrO
HATYpAJBHArO 00A3aTeNBCTBA, YTO mocxbiuee JumeHo OLUIO OB
onpexbrendaro cogep:kania (§ 208 mp. 10. 11); 00cTOATEABCTRO,
KOTOpOe NpHAAeTh BIEMDL CIyuadM® HBKoTopoe CXOACIBO €b Ha-
TYPAJBHEIME 00A3aTEJNHCTBAME, COCTOUTH BH TOMB, YTO eCIH UTO
HEGYAb npefocTaBieno Beabacrsie 00HYAM, TO OHO He CUATALTCA
mogaproMs (160 Hegocraers animus donandi) m me MO#eTH OHTH
BOCTPe0OBAHO Hasagh *’ (40O 5TO OBLIO Bl 1e0Jar0JAPHOCTBIO).
IV. Orn naturalis obligatio cabayers, oramuars obligatio civi-
lis inanis, quasi nulla, inefficax *°; a#0 TaK0e|0043aTEIALCTEO, LO-
Topoe 1o apesnemy ius civile mubio cuny, 1o nosgEbimee Ipaso
0cBoDOIHIO HOGEHUEA OTH B(;_m:u_m, oGasanBocTelt, Hamp., 004-
3aTeJHCTBO, 3aKI0YenHOe BCABACTBIE \yrposH Had OOMaHA.

§ 231. JorasniBamie MCEa TNQCPERCTBOMB NOATOBOH POCIHCKH.
Jlovoropd IpE3HATIA.

Cp. aareparypy wh §% 200, 2kd; ¥ ocobenuoern Bikr, der Anerkennungs-

vertrag. 2 Aufl. 1867."m Brung, kleinere Schriften. [, 278 ff. 1882.— [‘angerow,

§ 612a.— Windscheid, $§,3724 112 a, b, —Brinz, § 311.—Bekker, § 100. Beil.
I.—Baron, §§ 117. 120.

L. Ionamie w doxazamerswas Cuiq 0042060% POCRUCKY 6
pumcroms npaen. Jis JOKAsaTEILCTBA HCEA CAVKUTH (kpodb Apy-
PUXG CPEACTBB) A0JroBad pocnucka (cautio), T. €. NUCLMEHHHIU
doXyYMEHINB, 65 KOMOPOMs KMO AuGD NPUIHACIHE UIGRCHHbITL 004%
waw o6muwaems Ynaamumb u3enemisi  doxes (Bh MOCHBIHEMS
cayuak ma mybewms suberk ¢p thab constitutum debiti, § 264).
Ecam BB K0arosoit pocnuckb ykasano camo 00:3aTeibCTsO, Ha
OCHOBAHiE KoTOparo oHa BEjama (causa debendi, KOTOpOA HeJb3A
ewbmuBarh ¢h TAKS Has. causa civilis m Takp Has. causa obligatious,
§§ 209. 214), To HOBHE 0p. HABHBAOTH TAKYI0 POCIUCKY cautio

%) 925 §11. D.de h.p.5,3. — ¥ 1. 26. pr. § 12. 1. 32. § 2. D. deec. i 12,
6. —1.5.§15. D.de don. i.v. et w. 24, 1;1. 13. 1. 20. D. quae in fr. 42,
8 — ] 66. D. de r. i. 50, 17; 1. 8. § 9. D. ad set. Vell. 16, 1; L. 40. pr. D. de
cond. i. 12, 6; 1. 8. D. de cond. ob. t. c. 12,5; 1. 95. § 2. D. de sol. 46, 3; 1.
13. D. de iure d. 23, 3; 1. 25. D. de v. o. 45, 1.



J0EA3. MCKA LHOCPEJCTR. JIOAT. POCHHCKMW. J0TOBOPE mpH3mAHia. § 231. 63

discreta (mamp., «npusnaio, 4o A goxkews A. 100 Tageposs
N0 3QUMY, 3t COMIAHHOA UM5 U30EPICKW») *; TPOTABOIOIOERELL
BUADH A0Ar0BOf poemuckm ecrs cautio quae indiserete loquitur ?
cautio indiscreta («mpusuaio, uTo g gokens A. 100 TalepoBb»).
Ilo pumckomMy ©paBy XOKAa3aTeNbHON CHAOH 00J2JAeTh  TOJbKO
¢. discreta; manporuss, . indisereta Hecrnoco6Ha Cay:KuUTH KOKa-
3aTeNLCTBOMB  0%peOnAeHHar) IO0ATA; a MOKeTh JAHMb cAbaath
GIPOAMMHIMG CYNIECTBOBAHIE J0Jra, MHAYe FOBOPA: OHA [OPOE-
paern praesumtio hominis (§ 96 np. 10).—OcoGua npasEaa
npEmbHAIOTCA KB JOXrOBOI  pocnMewB, BegamEOl 1m0  3afimy
(m nooOHEIME eBaRaMD, Halp., quasi-ususfructus, locatio conductio
irregularis, mo me depositum irregulare) °. A umenno, Tars Kakb
Bh OTOMb eayuab jojiroBad pOCOHMCKA BE@ETCA 9YacTO BIEpeld
(1. e. eme 10 moayiemia 3afiva, HO Bb ORUAHiA Moaytenia) °.
10, Blpoario co Bpemenn Kaparamis(otome) 215 r. no P. Xp.),
B UponoLkenin ussbernaro cpoxal (xo Jiomieriama BT Teuemie
ognoro ropa, xo IOcrumiana B% TCYenie narm abrb, HOTOMB—
aByxs nbre) ' jokasarenbnad @CHAQ, IOACOBOH POCHHCKE GHLIA
T. CE. 30jep:kuBaenMa °; JOLKHUKS, MOXETs BB Teuemie 3Toro
BpeMeHd upefbABATh (Uerelayuon numeratae pecuniae, T. e.
MOEeTh BHICTABHThH HPOCTOe N 0esI0okasaTellbHOe yTBEp:LIenie,
YTO OHB 3afiMa He' moJyydarh, wuau nyrems mcka (condictio ob
causam datorum) ®\mnu UyTeMND Bo3pakeHia Ha HCKR  (exc. non
numeratae pncumac) ¥9¥hau, Hakomews, HyTeMb CyfeOHAr0 HIM
NUCHMCHAO 3aABJEHHAr0 TNPOTHBHAKY UPOTECT2 ''; OTUMB OHB
HIPUHYEACTS KPEINTOPA JORASHBATH HAIUUAOCTH JOJra IFRIMU
cpeacTBayu ?, HO eClU 9T0 I0KA3ATENLCTBO OKAMETCA yenBmBRME,
T0 OHb TNpHCy:kAaeTca Eb yuidarb asojioro '°. Ilo mereuenin
CpPOEa JIOJUKHUKD yike He Mo:xeTh pNhiarh Takoro 3afBienid, a
XoJkens 0Oe3yCHOBHO yIuIaTurh '*; HTo He noromy, 4TOOH A0Ar0-

U 1. 47. §1. D. de pact. 2, 14: 1. 24 1. 26. D. de pec. const. 13, 5; 1. 61.
pr. D.de o. et a. 44, T; 1. 26. D. dep. 16,3. —?1.25. § 4, D. de prob. 22, 3. —
*1. 25§ 4. cit.—* 1. 13. C. de non num. pee. 4, 30.—31.14. § 1. C. de non
num. pac. 4, 30.—° 1. 3. C, de dote cauta 5, 167 1. 14. pr. C. de non num,
pec. 4, 30.—8 1. 4.1. 8. 1. 14 pr. C. de non. n. p. 4, 30.—21. 7. C. de n. n.p.
4, 30; 1. 3. C. de post. 2, 6; 1.4. C. de cond. exlege 4,9.—2°. 9. 1. 14, pr. §4.
C.d. n.n.p.4,30.—* |. 14.§§4 — 6. C. dan. n. pec. 4, 30. — * 1. 3. L. 10.
l. 14. C. de n. n. p. 4, 30; Nov. 18.¢.8. — ¥ Nov. 18 ¢.8. — # 1. B. 1. 14.
§ 3. C. de n. n. p. 4 30; § un. I. de lit. obl. 3, 21. — % § un. T. de lit. obl. 3,
21.—8 Paraphr. Inst. ad § un. I. de lit. obl. 3, 21.



64  10EABIB. HCEA MOCPEICTB. 10Ir. POCTIHCKY. ZOTOBOPS meozpAnL. § 231,

Bad pOCMHMCKA 3akiyala BB cedb Jmrepansnoe 0653aTeJBCTBO,
a 1o Toif mpmIMAB, YTO AOMKHAKD, ROTOPHH OCTABHIL KOXrOBOM
AOKYMEHTDL BH TeYeHie AOAraro BDEMEHH Bh PYEAXbh KpexuTopa,
HEOOXOJUMO SaCTABNACTH AYMATH, YTO OHbL AhiCTBHTEILHO OJIY-
YIB  3HAUAMUNCA BB pocmuckl  sae; M03ITOMY, MBI HMEeMD
praesuintio iuris et de iure Bb moaB3y BREATM 3afima. Bnpoyens
BB HBROTODHINT HCKNOIHTENLHHND CIYYRAXD AOJNCOBAS POCIACEA
HOJYT2eTh JNOKABATEJIBHYIO CUJY TOTYACH €Bb MOMEHTA BRIIadm 1719,

Beojgoeili sakous ke M. Y. e § 17 onpexbagers, umo Jokasarednnisd
CHAZ JOITOBOA DOCUHCEM (W KBHTANNIN) HE 3aBUCHTH 0TH HCTeYeHis Bpe-
uenu. Jrayb yerpamena quercla nom numerafae pecuniae, n pwaasuhi poa-
TOBYI0 POCHUCKY MOAeTH BUPelb BHCTALUTH b yYeuBbXOMB YTBepHIcHie o
Hemolyyenin safiNa Jmmb B TOMD ecayuak, deeu ows dowarcems amo
ymsepoicdenie. Ho m paneris savams 06w YBEIUYGHHON 10EA3ATEILHOA cuah
AOXTOBOX  pocnmcka Tocah merevenia AmySNETHAYG | epoka TOme JAMIEAACH

3HAYERiA, XOIA 0 HAXD 0 He yHoMunaeTH' BoTHE 3aK0HB; MO0 OHA SIBIALTCH
AUiIb 00paTHOH eroponoto (ycrpameupoii) querela.

IL. Taxs was. dmosops npusnamia (Averkenmungsverirag). Jlo no-
shilizaro BpeMenn ofmee matuig pmgbao BB A0aroeoi poenuckt TOILED cpet-
CTBO A0RA3ATEILCTBA, & UMEARO, BEECYAedHOC npusHamie; nocahigee TEPALTE,
uo axoMy MubRio, cholo WAy BeaBigTBie MPOCTOrO JORABATEARCTBA LPOTHE-
‘Har0, T. €. BCATICTRiesTOro, W) BRIABMIA POCIHCKY T0KA3ATH HETPARHAb-
HOCTh 03HAUEHNATO BE well npasooTuomenia; faake, mo aroMy obmeny Mabuim,
UOXYIABINIA  J0ATOBYI0) POCIUEKY, UPEABABIAA HCED, JONREHT cyberani(inpo-
BOTH TNpH3HABHOC BL POSMHCKD mpasooTnomichie, T. e. UpegcTaBHTH (AKTH,
obocHoBaIBatoImie NocaBimee, TAK® uT0 cewakm ma eaufio indiserefa mego-
CTATOUHO JA  fokasaTeanersa mesa. Ho ww mocabinee mpems BricraBagmo
Osiav maBpie, 410 10ar0BaA POCHUCKA He TOIBED CIYKUTH €PEACTROMD 0k~
SATEILCTEA, @ CONEPHHTH eme Takb Has. X0r0BOPH NPHHAHLA; 0 cofepmamin
A0r0BOpa MpH3HAHIA MABHIA pacxoiaTes: OHR BHAATH Bh HCMD doroaops,
NARPACAEHHBIE HA YeManoBLeHIR dosea, W NO3TOMY BUIATH B AOATOBOf
pociexs puberh b Thus abempaxmmoe ofbmanie ynaaTTe 033AYCHARE
B Hell NpeiMers, Apyrie cumTAlTH N0r0BOPh APA3HAHIA 0OBMARIENE BHI-

AAI0MATO POCIHCEY RPUIHABAMS JOKAZANHBIMSG JOIrH, 03HAUGHEEI BH Hedl.
- Tlo nepeowy nosspbmito na jorosops npusmamia, joaropas PochHeRa He Te-
PAETH CHABL BCIBICTBIE MPOCTOTO I0KASATEILCTBA NPOTHBHANO; XAA YO0 He-
00X0TMM0 J0KAZATH, TO OHA Bha@a mo simulafio, USBUHUMEIONOMY 32~
01yiiieHiio man BeanicrBie 00MARA HAT Yrposs (§ 51); mo Bropoxy nos-
3phaiio A0CTATOYHO MPOCTOr0 JOKAZATEILCTBA npornsuare. o o6Bmee HOBRINE

T1.13.1. 5. €. de n. n. p. 4, 30; ep. 1. 126, § 2.

D. de v. 0. 45, 1.—181. 14,
1. C.den.n. p. 4, 30.—1° 1. 4. C.de n. n. p- 4, 30.



BAUIAIE KOHKYPCA HA OPABO KPEIHTORA. § 232. 65

TeopifAMb, NOIYIRBUILA J0aroBYio pociHery, BB caydah IpeIbABILHIA Heka,
ne 004328b Ccy6CTAaRNIAPOBATE NPHIHAHAAT0 X0aT2, N HOITOMY AJST 0Ka3a-
TeabeTBa focrarodso cautio indiscreta. 0065 otm Teopiu HecoraacEm em weTou-
HOKAMU  PUMEATO [papa, MOTOMY 4TO N0 HETOUHUWKAMT AOATOBAT DOCHHCKA
ABIHETEH OPOCTHIMB CPEICTROME J0KasaTedpeTBa U; HO TAaE® KagL oTd MEK-
HiS OpelcTaBigioTh Goake CTporoe OTHOLIEHI® KD BHUTAIOIIEMY POCHHERY, ITO
UpH pasBHTOMB 000porh Aaserest Gescmopuo moTpe6ROCTHIO, W TAaRh KAKD
Bb BuabuHeNs npaph mpusHaeres AbACTBHTEALHAIME H HegopuaTsHoe 00k-
madie, T0 9TH TeOPiW BerpBTUAM COUYBETBiC  KAKD BB TeOpiu, TAK® § Ha
OPAKTAKB: BH 4acTHOCTH, 0YeHh DacHPOCTDAHeHHAS UPAKTHRA OpPH3HALTD
AOCTATOYHBINY  OCHOBaHieNS HCKA Ty JNOATOBYI DOCIHCKY, KOTOPAd BEiaHa
HQ 0CHOGANIK Pacuemoss MeRTY NOIYYAIOUWNE U BHAIONIAND.

V1. BunisHie KOHKypca Ha npago HKpemuTopa.

A. § 232. Obmig mawaaa.

.i—":;fa;, der deutsche Conecursprocess. 1877.—I. Seuffert, zur Geseh. u. Dog -
matik des Deutschen Concursrechtss 1858.2 Vangerow, § 592.— Windscheid,
§§ 266. 269.-~Baron, §5 215. 218,

He npaso xpemuropa ma ucmoanehie 06a3aTemseTBa, 8 TOMBKO
(paxmuneckoe ocymecrsaenie ero. npasa nojsepraerca usmbueniio
B TOME CIy4ab, ecms, Berbicrsie HECOCTOATENLHOCTH XOMKHNKA
Halh ero UMYMECTBOMB OIKDHIBACTCA KOHKYDCH; Bb 10IB3Y MpH-
3HAHIA HECOCTOATENBHOCTH TOBOPATH, Mo . komH:k. yer., Bb cayiab
OpiOCTAamOBIeNLA IIaTemel praesumiio iuris et de iure . Kom-
Kypeh ecTb 0coboe Cyne6HOe NPOU3BOACTBO (TAKH HA3. Drocessus
cridae—xouRypensii Nponeces), HAIPaBIeHHO Ha TO, YTOGHI
pas3rbinTh HEJ0CTATOUHOE HMYIECTBO 00mAro ION:KHARA (de-
coctor) Mexay EpexmTopamm copaswbpmo ¢b mxXb TpeOoBanigMa.
Komryper ne orkpmBaercs ex officio, a roxsko 1o tpedosanmin
Uld ORHOr0 HU3h KDEAUTOPOBS, uau (co spemennm lex Iulia de
cessione honorum) o0maro joxmEmka; y Prvmans OTEDHITIE KOH-
EYpCa COCTOAN0 BB TOMD, 170 KPEJUTOPH NOAYUANA OTH MAIHCTPATA
missio in hona decoctoris . Tenepr ma mhcro missio BCTYIILIO
nocraposienie cyna. Jo oTKpRTiA KomEypea Reakiii KpeIuTops

1.26.§2. D. dep. 16,8; 1. 5. L. 6. C. #i cert. 4, 2, L. 6. C. de comp. 4,
3 ¢f. 1. 19.§ 1. D. de ace. 46, 4; 1. 6. 1. 13. C. de sol. 8, 42; Aanhke, ubera ne
opnw, 3, 4.

! Reichsconcursordnung § 94. — % Cn, Reichsconearsordn ung § 95, —

#1.12. pr. 1. 15. pr. D. de reb. auct. iud. 42,5,
5



66 KOHEYPCHBIR EPRIHTOPH. § 233.

HeCOCTOATENBHArO [OJKHHEA MOMKETh OCYLUIECTBUTh €BOE TPe(OBa-
nie, He 0o0paln(asd BHAMAHIA Ha ADPYFHXB KDPEAHTOPOBS °, Aake B
ToMb ciydab, ecam Beabjiersie sToro TepuATH Bpexd Apyrie Kpe-
xatops; ubo ius civile vigilantibus seriptum est (§ 235 nmp. 16,
17). Orkpurie ke KOHLKYpCa INDOM3BOXATL TO mocabjacrsie, 9To
pasemoTphaie ® yroBIeTBOpeHie Behxb TpedoBanii IPOTHBL OOMAr0
HOJEHEKA NPOUCXOUTE BH OXHOMD 06meMsb nponssoxcrsh *. JIums
5 KpemuTopH, KOTOpHE JIPeAbABIAIOTh CBOH TPeOOBAHIA Bb ITOMB
npousBoAcTBh, MOIYIATH YAOBIETBODEHIE H3h KOHKYPCHOMR MACCH;
Bh p. Op. TpeOOBATOCH ceoespemenrnoe TpexbapieHie (uro orub-
peno M. komk. y. §§ 130, 140, 143); ecim Kr0 He UpeXbABATH
cBoero TpehoBapid, TO wmocikbiHee ocTasidercs 6e3h BHUMAHLA P
pasybnb KoHkypeHoii Macew, HO BOOOME He TepdeTh CHIRI IPO-
TEBD JokHEEA °.—/[Ba BOIpOca TPeGYIOTH 0c00aro pascMoTphmid:
1) Kagid Juma OTHOCATCA Kb KOHKYPCHEIME Epenuropams? 2) Bb
EAaKOMD UOpAIKB moayianTs yA0BIeTBOpeHle KOHKYDCHEIE Kpe-
JATODHI?
B. § 233. KonkypcHhie EpegaTophi.
Mandry, der civilrechtliche Inhaltider ‘Heichsgesetze. §§ 23. 40. 43. 3. Autl.
1885.— Fangerow, § 5933.— Windscheid, § 272.— Brinz, § 286.

I. Puncroe wpaso. ROHRYDCHREIMM RDEIUTOPAMM HPUBHAIOTCA
b IuOma, KOTOPHMSH NPUOALIEHKATE BO BPEMA OTEDHTIA KOHKYpCA
auuHoe TpedoBaHie 'EHpPOTNBL 00WAro AOJAKHHEEA. CuabroBaTeanHo,
clofia He OTHOCATCA:

1. Taxs Ha3. BHHINKAHTEL IUI CEHAPAaTHCTEl ex iure dominil,
T, e. Th JMma, KOTOPHs TPeGYOTH nocpeicTBoMd actio in rem
(rei vindicatio, confessoria, hereditatis petitio u . 1.) BhU@yH
Kakoii 160 Bemm, Haxoxamedica BB KOHEYpCHOHR Macch; n6o Bce
TO, YTO HE OTHOCHTCA Kb HMYIOIECTBY AOJKHUEA, JNO.LKHO OHITH
sahneno w3p Maccw. Ilo B BaHankanTaMb OpPUPABHUBAOTCA
UHOPKA M NPOCTRIE KPEFUTOPHI, & HMMEHHO:

a. B, KoTOpHIe TPeOYIOTH BRIIAYU Bellu, HAXOKANEAcd BB KOH-
Kypenoit Maceh, mocpeserBoNs a. in rem seripta (mamp. a. quod
metus, de pauperie), m6o actio in rem scripta, X074 OHA ¥ OCHO-
pana Ha oOasarenscreh, rhus me mexbe obiagaers BehMm mociba-
CTBiAME HCKa in remy

4 ). 6.§7.1.10.§16. . 24. D. quae in fr. 42,8. — ¢ L. 6.§ 7. D. quae in
ir. er. 42, 8.—* Reichsconcursordnung § 152.
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Ha3. cenapardcTal ex iure crediti, T. e. T Juna,
CTPOrOMY TIDARY UPHHALIEKATH Kb WHCIY KOHEKypPC-
'OPOBE, HO KOTODHIA II0 €000DAKEHLAND CIpaBeLI-
Th OpPABO OTABJIUTH 9acTh KOHKYPCHOW MACCHl A
I0YUTeNbHAr0 YAOBIETBOPEHIA NYTeMB 0co6aro npo-
. H. NAPTHRYIAPHATO, 4acTHAro komkypea). Cioga
b1, cayuay puMCRaro mpaBa: @) KPeAETOPEN HacaBi-
0Oy YaTend, moaAn3yack benef. separationis, moryrs
cabaeTrBo 015 mMylleeTBa HacabiHEKA, HAXB KOTO-
s komHEYpeh (§ 427 sub L 3); 3) kpexnropa mox-
ANQ, EOTOpoe ymorpeldiaders peculium Ha TOProBoe
MOryTh OTABINTH TOproBOoe Npexupidrie OTH HUMY-
bIKA, HAXb KOTOPHIMB OTKPHTH KOHKYPCH; €CHH HOJ-
110 Beno BBCKoABKO InpexmpiATiii, TO KpeXHTOPH
Npexnpiatii Moryrs tpe6oBarh oOTMbienia mocHbi-
b nmna, KOTOpHA NpeNOCTABIANTH KpPeIulh MOXBIA-
v, mubiomemy pec. castrense, ambiors Mpaso oxrh-
18b ThXB, KoTOpmA cxbuanmcs ero kpeguropays Bb
151 G

OEL [IO/h 3J0I'p NPUHALTERAIN, [10, PUMCKOMY UpaBY,
1Cly BHHIUKAHTOBS 110 OTHOMICHIO Kb, 3AT0KEHHBIMD
e6HAs MPAKTAKS OTHECH UXB, Kb YHGIY KOHKYPCHHIXD

ITOPRl  MacCh, T. e. T Jnna, KOTOpHA yike mnocrb
nEypca Opiodpbau TpeGosamia NPOTEBH KOHKYPCHOR
Xb KPeIHTOPOBB), KaKb T2KOBOH; OHA MONYYAKTH
gie 7peds nebmu komkypcHsmm kpegmropamu. Cioxa
pe(oBaid H3h HEUCNOJHEHHHIXD JIBYCTODPOHHAXE N0-
JIMAro JOJUKHAKA, Bh KOTOPHE BCTYIAIH KPEXUTOPHI,
)BaHIA H3b 0043aTIBCTBD, KOTODHIA ORLIH 3AKMIOYEHE!
MaCCH, BH YACTHOCTH, TpeOOBaHie KOHKYDCHAr0 CyIa
13/epkeRs HAa KOHKYpesh °.

e Humeperaro  xowrypenaro yemasa. H. &. y. megorars
X'k e Hauamrs, uto M npexmee Obmee mparo, HO MawbHATS
IXb eaydagxs: 0Ah OTINYAETH OTH KOMKYDPCHLLEZS K]PEJHTO-
09¢HHBIXs Kb Buybaenilo (Aussenderungsbereehtigle), yupaso-
orabaenio (Absonderungsberechtigte) u kpeauroposs Macest:

15. 16. D. de trib. act. 14, 4. —2 1. 1. § 9. D. de separ. 42, 6.
. 1. 10. pr. C. de bon. amet. ind. 7, 72.—2 1, 8. i. f. D. dep. 16, 3.

5*
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1. Bounypenvinw speduwmopamu NPUSHAIOMER MIb AUUR, KOTOPBLMG
60 GpeMA  OIMKPRIMIR  MPOUICOICMBE RPURRIZLHCUMS  BiuuOe wtyuge-
cmeennoe  mpumasanic npowuss 00w doxxcrura *. Ito moustie co-
TIACH0 ¢b TpEHAAMB.

2. Vipasomouenn. xs guimaenio mm, KOMOPRE NG 0CHOBANIL NPU-
HAORCHCAULALO UMD IUMHAL WA BEUGHALD NPAGA MOLYME GROBIUMS UFD
MACCHL KAKOE XUO0 NpedMems, He nPunadiexcauis o0ueay ooy °,
Ciona ormocares mpexmaie cemapatmers: ex jure dominii m evoamig Hapakah
b TAKOBHMH IHN2, KOTOPHIMT Npauagiemuts act. in rem seripta. H. & y.
§ 36 craBarh napaBEb €5 BAMH mpofaBua Mam KOMMBCCIONepA 1A MoRY-
D0KB 10 OTHOMIEHIM Kb TOBADAME, KOTOpHe OMIM MOCIARM HYMT ¢B Apyroro
wheta obmeMy JXOIRHIKY B eme Be Bmonsh OIIATeHB; BO XId4 9TOr0 He-
00xoxme0, 4To0K TOBADH He NePEINIR BH o6Iaxamie obmaro AOLRHARR (Man
€ro UpeleTaBuTeds) eme X0 OTKPHITIA KOHKYDea.——YIPABOMOUGHHEE Kb BH-
Abaenilo He OPNEAMANTH coBeBMB yuacrTia BB ROHEYDCHOMD  LIDOA3BOALTEE,
0CYIIECTBAAN CBOE NPABO NPOTABD DACHOPANGTEIA ROHKYDCHOR MACCH HEAQBH-
€HMO OTH KOHEYpCA.

3. Vnpasomoucnnune ks omomxenuo © cymsy a) EPEIATOPRI, KOTOPHIE
nMBioTh Ha HEIBAKHMOCTH BeliHog NPaROy(HIOTeky, NPUYEN JOCTATONHO
SaKONHON MHOTEEW) BN Kakoe AnGO MHOB\IPABO HA LPEHMYIICCTREHHOR yro-
BIETBOPERie (Hamp., FocyIaperso Mo MOEOLY BeMeAbHBXD uogateii), b) san.sado-
IpUHANMATENN HAa NBHAKMMOETA W \res incorporales, ¢) Taks Has. kakb Ou
3aEIATOUPHAAMATER, T. €. UBANH PAXH Jmi(h, KOTOPHMDB NPHHAZIEAATH AL
ABIGKAMEIA  BONA HAR 31KOHHOR 3aKJajH0e OpaBo, niw ius retentionis u
KOTOpEIs, mopToMy, (Wo Il R. y. § 41 npnpasRenn xt 3ar’agonparaMate-
1AM, Daup., XYIO:RHWEH, DEMecieHANEH H pabouie N0 MOBOXY MXB Tpeho-
Bamid sa paGoTy U B3EPEEM—(I0 oTHOWEHIO Kb cTBIAHEBIND AMU I
TOUNHEHALING BEMaMb, HAXOAAMANES eme y XS, d) kperaTopsl Hacabicrsa
B 0TEa30uoAydaTean b shme I 1. b. ykasammows cayuah, e) cocofcraen-
apEM (condomini) m ToBapumIN 00MATO NOMKHEEA HA YACTh HOCIBIHATO (0
10BORY TpeGoBaRif, BORHUEAOMAXS B3 o6menia, f) EPETHTOPLI JEHA, POJOBOTD
nMBAIA, (aMuabAare GuIenEOMMHCCa—I0 OTHONMEHI Kb STHMB BMABHIANE.—
Has oToro nepeunciemia BUAHO, 90 YNPABOMOYECHNEE KB OTABICHIW cOOTRET-
CTBYIOTH UPEKHOMT cenmapaTncTam® ex iure erediti; mo ecaygam upemusro
(Obm@aro mpaBa 0TYACTH DACTPOCTPAHERK!, OTIACTH yerpaneaal.—YIpaBoMouen-
HHE KB O0TABIERI0 Be UPIHAMANTE HNEAKOTO YUACTifA Bb KOHEYPCHOMH mpo-
B3BOACTRE; OHO O0CYNMECTBIAWMTH CcBOM TpeGoBamia m cmoe pUTA3aNie Ha 0T-
ABIBHOE YTOBACTBOPeRie UPOTHNG KOHEYPCHATO DACHODAAATENS TAKb, KAKD
ecan ORl Haxs AMYUECTROME 00MAro X0OJ:EHUKL He OBLIO OTKPHITO KOHKY]Ea;
HOaTOMY MapTHREYIAPHAr0 KoBEYpea y&e Goabe He cymecrsyers. Eeam moerh

* Reichsoncursordnung § 2. —'* Reo. § 85.—% Reo. §§ 39—45.
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NPOJAAH OTIBICHHBIXD NPEAMETOB OCTAeTCA HAIANIERH, TO ero Ipucoed-
BATE KL KOUKYDEHOR waceh; ecanm ke BRIDYIeHHOR oTB mpoxaxn CYMMBEI
ORARETCA HEL0CTATOYHO AL YAOBAETBOPeHiA Tpebosamis oTabadomaro Kpeti-
Topa, TO HocaBamii MomeTd ocymeeTsuTs TpeGoBamie ueiocTamomed CYMMBI,
ecn o0mill toaEAKL JIudno oTBETErBERT 32 0TO TpeGomamie, B KOHEY p-
CHON'® 1IP0u3R0AeTES 7.

4. Kpedumopw: macew B, Pasaunaiomes usdepycku macem u Ooau
MACCHL:

a. Hsdepocku maccvr—ano cyleORNS BIIEP:EKE Ha 0biee I1POH3ROLETRO,
H3TePKEH Ha YHpaBJeHie, NPOXAKY W Dasibls Macchl, & TakKe nocobie, Ba-
3HayenHoe 00MeMy NOLKHAKY M ero cemederTsy.

b. Jomwe maccoi—rpeboBamis usws exbiaoxs mam pbilersii paemopAa-
Tedd KOBKYDCHOA MAaceH, TPeGOBaif Mah ABYCTODOHHMXB JOTOBOPOBB, HCIOX-
Bemie KOTODEIXB eme He nocxbliosaro um eb TOH, B ¢b APYIofl eTopoms W
Bb ROTODBIA BCTYNHAA KOHKYDCHAH Macea, u TpedoBAHiZ W35 HeOCHOBATEdD-
Haro o6oramerid 3acchl.

Kpegaropul Macchl He upWEMMaloTH Bb KOBEYpe mmkaxoro yuaeris, m,
Bb cIy4al enmopa o0 HXB UPHTASAmiAXB, ABI0 phuaeres He KOHEYDEHBIMB
CyI0MB, & OOBIKROBENHLING NpONeccOMB; OME HOJYJai0Th YA0BIETROPeHie HIb
BAAOBOH KOMKYPCHOHd Macchl, &% KOWKYPCHHe KDEIHTOPS!, HANDOTHBD, W3b
queToll KoHKYpeHoi Macesl. Beau romxYPEHOR Macohl HEXOCTATOUHO 1af BekXb
EPeINTOPOBS MALCHI, TO cHAYAla YIOBIETBOPARTICA JOITH Macch, & 3arbus
H3JCPEREN Macesl O,

C. § 234. Bw ragom® mopaakt moayvamTs YAOBIETBOPeHie
ROHRYDCHEIE RpeAuTOpE?

Vangerow, § 594. — Windscheid, 8§ 270. 271. 272a.

I. Pumcroe mpago. Romkypceueie kpeguropsl Abigrca Bb pum-
cromd mpasb Ha xBa kiuacca. Ilepsuiit kaaces o6pasyiors T Kpe-
TETOPH, KOTOPHMB MO 3aKOHY JaHO Npaso npeumyinecrsa (pri-
vilegium exigendi)®. Bropo# kiraces—seB mpogie. Bb npexbraxs
BCAKAro LAacca oTABABALA TpeGoBaHid 110 06IeMy NPABUNY PABHE
Apyrs Apyry *; Bb Buxb mermovenia mwhroropmia TpeGoBadia mep-
Bar0 kiacca (mmaxe 1. a. d. 2. a. e.) MoAB3yIOTCA NpeEMyme-
crBOMb npexh npoyumu. IlpaBa npeumymecrsa CyTh OTIaCTH
yacro Juunsia (privilegia exigendi personae), oT4acrTH nepexoid-
uia no nacabaersy (priv. exig. causae).

" Reo. § 57.—8 Reo. §§ b1. 52.—° Reo. § 53.
1 t. D. de reb. auct. iud. poss. 42. 5; £. C. de bonis auct. iud. poss. 7,
72.—2 1. 32.D. h.t. 42,5; L.6. C. h. t. 7, 72.
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1. Huemo awuwna nmpasa mpeumyuwecmss TNPARALTEKATH:
a) kasmb °, 3a mckmovemiems ed mrpadHsxs TpeGobamift; h) mo-
mapxy m ero cympyrb ®; c) ropoxaws ®, mapasub ch KOTODHIMU
mporie craars nepesy; d) sxeEb (w nyrarasHoii) u ea xbrams,
a pasmo u mesberb mo mosoxy xotanenaro TpeGopaHia 7; e) ome-
KaeMhMb [0 1OBOAY TpeGoBauiht u3p onexm °. Boasmed gacra
3TUXD JNUbL Bb HO3XHbiimy0 1uMIepaTopckyio 3n0Xy ORUIO Npero-
cTasleHo obmiee 3akomHeoe 3ajoroBoe mpaso (§ 190), raks gro
KOHKYpPCHAs NPUBHAEriA Jijid HAXD €Tada usInmHeii.

2. Ilpasa npeumywecmea, REPerodAUGin HE HACAIHUKOGH,
HpucBOGHK cHbIviomuMb TpeOoBaHiaMb: a) UBEPIKEAMB HA TI0-
rpeberie o6maro MOMKHAKA HIM APYroro Imia, norpeGexie Ko-
TOoparo Jexano mHa obmems xowskmukb % b) jmene:xmomy safivy,
KOTOpHIT OHLID BHJAHG Ha BO3CTAHOBJIeRie sjgamia '°; c) rpedo-
Banid TOBApUIA 110 TOBOLY MNPOMOPIIOHANBHArO BosMbIIEHIs
HSJepAKEEs HA DPEMOHTH o0maro sjamid *j.d) safiMy K14 Kyni,
MOCTPOMKH HJIM CHApAXKeHIA Kopabxd, a PaBHO M TPEGOBAHID
npoAaBIa EOpa6id, KOTOPEIA KPERUTOBAND NOKYIRYI0 1bHy '*; €) Tpe-
GoBanii0 TMOKJIa:KexaTedd IO HOBOLY,JeHers, 0esnpomeHTHO OTAaH-
HEIXh apreHTapiio Ha coXpaHenie '* (wro mpakTaka pacmpocrpa-
HHEJa Ha Bearoe depositum). -

II. IIpaxmuxa. [lpanTika BBeJa BEekOIbE) HawBHERid pHMCEaro npasa:
1) oma amumaa (K@EB yake MBL ymoManyim seme § 233) sazoroupummva-
Tedeld 10j0menia BHHIHEAHTORDS H OpHYBCIHIA HXE Kb ROHRYPCHLIMD Kpe-
auTopayb; 2) ona BBe#a WBCKOJALKO HOBHXG Ipagh NpeuMymecTsa: [ad
miepsers na nocafimwio Goahsab, 114 IKaaopaubd jJoMaurHeli upueayrb @
BO3HArpakieHin nealoMnmeaMs (Ha ocmopamwin 5-fi wmmrm Momees, ra. 24
cr. 14. 15), aaa depositum (semue 1. 2. e); 3) oma mpetocrasnia Bhro-
TOPHMD OPHBHIECHPOBANELIMG TpPeGoBaBiaM® (4T0 HBKOTOPHE OTHOCHIEILAC
NOXODORAHIXH H3EPREED VTBEDAKJAITH Yiae W N0 puMekomy mpasy) '*

3 1. 10. pr. D. de pact. 2, 14; 1. 34 D. h. t. 42,5; L G. pr. D. de iure
fisei 49, 14; Pauli sent. rec. V, 12. § 10. — * Cp., ¢» ogmoii cropomsr, L 17. D.
de iure f. 49, 14; 1. un. C. poen. fisc. 10, 7; ¢ gpyroii cropons, 1. 37. D.de
inre f. 49,14.—5 L. 6. § 1. D. de iure f. 49, 14.—* L. 38. § 1. D. h. t. 42, 5.—
1178 1. 1. 18. 1. 19.pr. D. h. t. 42, 5; L. un. C. de priv. dot. 7, T4; L 4.
C.de i. d. b, 12; 1. 12. pr. €. qui pot. 8, 17.—2 1. 19. § 1. 1o 1. 23. D. h. &
42, b; 1. 42. 1.44. § 1. D. de adm. tut. 26, 7.—° L 17. pr. D. L. . 42, 5 L
45. D. de rel. 11, 7.—10 1, 24. § 1. D. h. t. 42, 5; 1. 25. D.de reb. ered. 12,
1.—1 1. 52, § 10. D. pro soe. 17, 2. — 12 L. 26. 1. 34. D. h, t. 42, 5—% Cp,,
¢s ofmoli cropomm, 1 7. §§ 2. 3. L. 8. D. dep. 16. 3; en apyrofi cropon, 1.
24, §2.D.h, t. 42,5~ Paul, sent, rec. 1,21, § 15;1, 14,§ 1. 1. 45. D, de rel, 11,7.
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/
NPEAMYMECTBO Jame npers 3aJ0TONPUAAMATETANM: H3IEPREAMTE HA l]I’)XGI}DI]H
o Ha GoxE3ms, Hal0BamBH mpueayrh, ofmecTBeERIND M0IATAMB; OHH Hash-
BAIOTCH 20COMOMKO-RPUSUAIUPOBEHILIL mpebosaniamu. —Tarows ofipa-
30Mb KOHKYDCHAIE KPEIATOPE PacHandch 00 eyl. NPARTHES HA HATH EIACCORD:

Ilepsriit Raaces: a0¢0TH0TEN-UPABAIErHPOBAHAKIE KPEINTOPH;
Bropoft raacew: npusmaernposamnue sajoronpuumMaredn (§ 205);
Tperiii kaacen: mpocrhie 3aJI0r00 pHEAMATEIH;

Yersepriiit kiaces: OPHBATEIAPOBAHALIE EPEIATOPLI;

llaTeifi k7aces: mpocThIE KpeAATOPHL.

Romrypensie kpegarops, me 00JajamoNie 3aJ0TOBEMDL Dpa-
BOMD (4 B 5 KIACChH), HASHBAIOTCA BB HCTOYAHEAXD '° cred.
chirographarii, xaxs ecim 6m y nuxs BobYH GAK mUCHMEHHHE
JOJrOBEe JTOKYMEHTHL.

HI. Hpasusa M. %. y. § 54 cand M. 5 Y. 3HAYATETLHO HAMBHALT
K4KD PHMCKOE UPaB0, TAKh M UpaBHIA, BECICHRHS UPARTHR0W. CPABHATEIRHO
Cb mpemAefl npakTukoii Yerass BEBIAIE. Han KOHEY])CHATO [POH3BOICTBA
nourn sebx®h 3azoronpanusateseii/ 0GBABHRE. HXB YOpPaBOMOYCHBLIMA KB
orabaenio (§ 233 sub II. 3); epasnmressno cn PAMCKAMB IIPABOME YeETaBs
yerpanmas muoro privilegia fexigendi, ‘oeaBuBE WAL HAXB JMINL HEMHODIA.
Mo H. x. y. ®ourypensis TpeGopanis PacIaIANTeA HA B lL1aced: HA NIPHBAIE-
TEPOBABOKIS 1 HENPABUACTAPOBAHARLT.

Hepewii xaacce. Ilpususeruposannvs mpesosania Cymy caoiIouLEA:
a. ocTaBlriAcA 82 MOXBIHIE rofH J0 OTEpHITIA KOHEYpea nam cMeprs obmaro
AOTHEHARA HEYIOBIETBOPEHNBIMA TpeboBania XKAN0BABLA, ACHErL HA COABP-
aamie n apyria Tpefosauia npmcayrw, NAHATOR 00MENE N0IREAKOMD HA MO-
CTOABHYI0 eaykOy Iad JOMAIIRAT0, seMIerhIBUEcKaro mam HPOMBIIIEHHATG
X037icTBA; Kb HUMD NPUPABHEHE TPEGOBARIA KACCH BOHOMOMECTROBARIA Ha cayyai
6oatiaam mo MOBOTY BIEOEA XAA DOCTYNJEHiA W liepiognyeckaxs B3A0eoBH 16
b. TpeGosamie ummepenofi KACCHI, RacCh OTABABHAIXG Toeylapersh W 00MAH,
& PaBEO W YYACTEOBBIXB, OKPYRAKIXG W OPOBMBHIAILHHXE €030 (Amts,-
Kreisund Provinzialverbinde) no MOBOAY 00MECTBEHHLIXD HAJOrOBD, KOTODHE
AOAKBE Oblau GRITH yIIaveHw BB moexhimems roxy 1o OTEPRITISA KOHKYpCL;
c. TpeGoBanid lepEBel M IME0IH, O6MECTBEHHNZD €0HI0BE H 00IMecTReHHLX,
00A3ABHEIXD KB CTPAXOBARIM, CTPAXOBHIXT OTH OTHL YUpemaenii mo moBoxy
B3HOCOBS W mIaTexed, exbiyommxs kb ymiarh uo 34K0RY HAA TO YeTaBy
33 nocabraill TOXB X0 OTEPHTIA Komkypcmaro npowssoreTsa; d. Tpefosanig
BpayeH, XHDYDroBb, awrekaped, WNOBNBAILEMXED 0a00KS W cnabaors 10
UOBOTy nuaTel 51 JBYeHic ® yXoxb 32 GOABAENNG 32 mocAbimifi Toxh 10

“L38§1.D ht42501 4 C ht T, 72.—18 Reichsgesetz v. 15
Juni 1883 §55.



72 OCIOAPHBAHIE ABACTBII 0BmAr0 RoaxuarA. § 235.

OTEPHITIA KOHKYDCHATO [POB3BOICTBA, LOCKOIBKY pasubps TpefoBadili me
OpPEBRINTAGTE  Takehl; e. TpeGopamid xbred W amnb, ONEEASMBEIXE O6MBME
AOLKHEKOMD, KACAOUIACA MXb HMYNIECTBA, 0 32KOHY NOIEKAMAI0 YHpa-
BaeHilo mocaBHAT0; TPaBa IPEMMYNEETBA HME He laered, ecau tpebosanie
HE OcymeeTBIeHO CYAeOHLIMG N0DAIKOME BB Tedemie Asyxsh abrh moerh
UPEEPANIEHIA YUPABIEAIA HMYMECTBOME M He OLLI0 NOJAHO B CYAB 0
OTEPHITIA KOHEYDCHATO mponsBofeTBa.—OTAbasuuia TpeGosania pacnoaraiorcd
Bh HOpAIED nxs uepeyneaenid; mhexoanrko TpeGosaniii paBRaro kauyeersa Bhb
t1yuaB Hep0eTATEA KOHEYDCROA Macchl LOIYJalTh YI0BACTBOPEHIE MpPOmOp-
ionaIbHO CcBoeMY pasMtpy.

Binopoii xaaccs. Cyoia otaoesres seh TpeGopania 0ess mpemymectes;
TARD Kakb A4 1I0JHAT0 UXB YIORIETBODEHIA HEIOCTATOUHO KOHEYPCHON MaceH,
T0 OHO YI0BALTBOPAIOTEH IIPONOPNIOHAILHO cBoeMY. pasubpy.

Cabayomnxs TpeGosaniit mo I. . y. Boofme Heawas ocymecTBATH BE
KOHEYPCHOMS HPOH3BOACTEE: 4. IIPONEHTORS, HAPOCTAOIMXE €0 BPEMEHON OF-
KPHTIA ROHEYpea; b. naiepmens oTybIbHBIXD KpelITOpons Beabiersie ydacria
HXD B Npou3soiersh; e. 1eHemHBIXD MEpaPors; do TpeGoBanmia mIL AKTORH
MeIpocTd 00are A0AKHNUES MeA1y ZKUBHIMI, WAW BA Caydail cMepTd.

D. § 235. IIpaBo ROHRYPCHHIXH RPeIHTOPORs HA OCHAPHBAHie
IbiterBiit 00maro MOMRHERA.
Reinhart, die Anfechtungsklage wegen Verkiirzung der Gliubiger. 1871.—
Ziircher, die act. Pagliana nach Glemeinem Recht und den neueren Codi-
ficationen. 1872.— Schénemann, die Paulianische Klage gegen Veriusserun-
gen zahlungsunfihiger Schuldner zum Nachtheil der Gliubiger. 1872, —
Hasenbalg, zur Lehre von der act. Pauliana. 1874, — Fischer, Anwendbar-
keit der act. Paul. auf Zahlung, Hingabe an Zahlungsstatt und Pfand.
1875.— Mandry, der civilrechtliche Jnhalt der Reichsgesetze. §§ 10. 50. 3.
Aufl. 1885.—¢. D. XLII, 8: quae in fraudem creditorum facta sunt ut res-
titmantur.—t. C. VII, 756: de revocandis his quae in fraudem ereditorum
alienata sont. — Vangerow, §§ 177. 697. — Windscheid, §§ 463. 463a.— Brins,
§ 345.—Baron, § 132 ron.

I. Bsedewie. 3a ucrmouenient npaBa NpOM3BOXATH MNATEXE ',
OOMIA ROIKHUKD IO DUMCKOMY Npasy HE JUMAETCA HPaBa pac-
HOPAREHIA CBOUMDB MMYIECTBOMbB, HECMOTDA HA OTKPHTIC EOH-
Kypca; TAKAMB 00pa30MDB Kakb N0 OTEPHTLA, Takbs 1 mocab or-
KPHITLA KOHKYDCA YIDOKAETH OUACHOCTh, 9TO OOMUM JOIKHUKD
CTaHeTdh SJOYNOTPeOJATh CBOMMT IPABOMD BO BpeTb KDEAHTODAMS.
J1a OHACHOCTH 7MEneps BOIMOKHL TOABKO 00 OTEPHTIA KOHMKYDEA, IOTOMY 470
Ch 3TOr0 MOMEHTA [0 COBPEMEHHOMY HpaBy o0mifi foaXBHKS, He {ammasdges
AhecnocoGHOCTH, Tepders Thub me medbe mpapo pacmopamenis mabiommed

L6 § s S gD e kS ER



OCIAPHABARIE JI&iicTBIA oBuIATO jJomenmkA. § 235. w3

Y Hero Bo BpeMst OTKPHTIA KouEypea mMymecrsoms '* Takumsb 06pazons
CYMECTBYeTh HACTOATENhHOe TpeGoBaHie copaBelTHBOCTH, UTOGH
KpeIHTOphl OHIM SAMANIEHB MPOTHEBD TAKOTO 3I0YNOTpesiIeHid;
A04 3To# MBAA mperopckiii HINKTH BB HECKOABKO, TIOBHIAMOMY,
Mamepiaavno  PasIMUHEXBL  AckoBb.—['ocmoxerByomee wmuhaie
NpH3HAETh JBa TakHxh Hcka: actio Pauliana ? minterdictum frau-
datorium °. Ilpasuis omdmavisirs MCKOBL W UXDb Pasnuyill HeJIb3s
¢b JOCTOBEPHOCTBIO YEA3aTh; MOATOMY MH GyjeMb M3JaraTh MpPaBa
KPeAHTOPOBL HE3aBHCUMO OTh HCKA, KOTOPHIML OHH OCyme-
CTBJAIOTCA.

II. Pumecroe npaso. OOl npuanuns TakoBs: Beaxoe wopu-
duueckoe dndicmsie 00 waw ROCA OMKPBINEA KOHKYPCA, KOMOPDHIMS
06UgitE JOANCHUKS YMEHVULACIS CBOE UMYUECMBO €3 HAMIBPEHIEMs
NOGPESUMY KPCOUMOPAMB, MOKHCENEs Gblmy OEROPEHO ROCAMBOHUME,
ecan 0HO uMs Onucmeumensio noepedwios,. Ho no oGuemy npa-
BILIY JLJIA 3TOTO elme Heo6X0uMo, yTodbl Haxbpedie 06maro NOIKHNKS
On0 u3BBeTHO TOMY Jammy, BB M0JB3Yy KOTOPAro OHG YMEHBIIAEeTh
CBOE MMYyIecrso. YcioBia npdBarOcuipusaHia cvrb crblyomia:

1. YUroOn oO0mii NOJAHBED | YMEHBIIWIL CBOE HMYIIECTBO 0
naa nocirh OTEPHTIA KEHKYpCA; BEe pasHo, dando obligando mim
liberando ° (§ 68), MOIOKUTEASHEIND X OPUAAYECEUMD Xbid-
cTBieMb HIM ynymesiems (Mamp., HenpepBamHieMs IABHOCTH) '; He-
IpUHATIe OPeJ0HKEHHAro o0leMy ROJKHUEY npioOpbremia (nmamp.,
BacTbECTBA) He ecThuyMeHbIIeHIe UMYyIIecTsa °

2. Urobrr o0mUM MOJLKHAKD COBEPIHID YMeHbllleHie MMyme-
cra in fraudem ereditorum, 1. e. ¢» nawbpemiems IOBpPELHTH
CBOMME Lpejamropamd '°, w yro6m npioOpbrareis 3HaXL 005 ITOMB
mambpeniz ''; Toabko BB o6aactm negotia lucrativa npaso ocna-
pHEBaHiA He 3aBHECHTH OTH 3HAmia npioGpbrarens '*.

3. Uro6m Kpeguropr XbiCTBATENLHO HOTEPIEIA BpeIb OTH 3T0r0
opEjateckaro xhiicrsia; moaromy Th Jama, KOTOPHSA CTAIX Kpe-

2 Reichsconcursordnung §§ 5. 6. 7.—2 L 1. pr. D. h. & 42, 8 1. 33.
& 4. D. de us. 22, 1.—3 1. 10, pr. D. h. & 42, 8 1. 67. § 1. D. ad sct. Treb.
36, ;1. 96. pr. D. do sol.46, 3.—* L 10. pr. i £ D. h. &. 42, 8.3 §6.1.de

act. 4, 6.—% |, 1. pr. § 2. 1. 2 1. 8. pr. 1.10. pr. §13. 1.22.D. h. . 42,81 1. 1.
2.1.3. 1. 5. Cohi £ 7, 75—11]. 430 §8 152 I 4F L6 17 pr. 1. 18. D. b &
42, 881 6 pr. §§ 15 D_ h. t 42, §; 1, 67 (69). § 1. D. ad sct, Treb. 36,
1. 1 63. pr. D. ad L Fale. 35, 2—° 1. 45. pr, D. de iure f 49, 14.—%° 1. 1.

i o
pr. L 10. pr. L 17. § 1. D.h.t. 42, 8.1 1. 6. §§ 8. 9. D. h. t. 42, 8.—** L 6.
§§11.13. D. h. t. 42, 8 1.5. C. h. & 7, 6.



74 OCHAPHBAHIE AsicTsIl 0BmATo I0mnEMkA. § 235.

IaTopamMu 0o6mAro JOMKHMEA yae nocxh sroro jgb#ersid, =He
unbiorTs Dpasa ocmapusamia '; He Momers GHTBL OCOOpeHa Mpo-
Jaika 1o nojxoxamed mbeb, mOTOMY 4TO OHa He ABIAETCA HaHe-
CeHieNn Bpea KpegunTopams '*2.

Cnopro, mosers Ju ORNTH OCHOPeHD CBOeBDeMeHHbd (Ipous-
BEACHHHIT OOIMMD NOJKHAROMD M0 HACTYIIEHIM CPOKA HCIOJHe-
HiA) WIATE;RD AOAra; MO TOCHOJCTBYIOIEMY Temeps Makpio, mia-
TeXD> HE MOKETh OHTh OCOOpeHDd, ITOTOMY 4UYTO OTh Kperaropa
Heab3s TPeGoBaTh HEOCYINECTBIEHIS CBOEro MpaBa, 4YTOOM Ipeio-
XpaHuTh JPYrExs 0Ts motepu '’; creditor (rosopurca BB HETOU-
mnraxs) sibi vigilavit.... ', ius civile vigilantibus seriptum
est... '".—PaBaaMb 00pa3oMb COODHBIMB ABAETCA Cayvail naa-
TeRA JONra, BpPeMA IICNONHENid 110 KOTOPOMY ellle He HACTYLIIO;
ahKOTOpHIE AYMAOTH, YTO TAKOA DuaTe:xs MOkHO BHOIRD oclo-
PHTH, Apyrie Ke MM0NaralTh, YTO ero MOJKHO OCUOPATH JHMb BB
roit wEph, BB Kakolt shpurexs noayUmIs BHIOAY OTH Npeke-
BpEMEHHAro miaTe:ka (T. e. II0 OQTHOmEHIK Kb interusurium,
§ 227 up. 7); nocybpmee MEtHie NPAMO IIOATBEDIKAAETCA Bb
ACTOYHMKAXD '°.

[IpaBo ocnapusania HPEHALTERATH 1O D. NP. THMB JHOAME,
KOTOpHA yike OB KpPejuTOpaMi o001aro J0KHHKA BO BpeMd
Bpefnaro ibicrsisn, MOBAEBAIAMD KpeHTOPaMBb—IHING Bb TOMB
ciayuab, eciun oGuif XONMHUKT TOAYYEHHLIA OTH HAND JeHBCH
yonorpebnas Ha YAOBJIETBOPeHie NPeKHAXD (yIPABOMOUEHHHIXD Kb
ocnapuBagin) kpefuToposs °. Bm rauectsh obmaro mpejpcraBu-
TexA BCBXB KPEJUTOPOBD NPENBABUTH OCHAPHUBAIIIA HCKD MOKETH
u womkypeEsii curator *'.—IIpio6pbrarens, xoropmif 3mans o
3J0M5 yMBICAE 00mIAr0 JONAHUE2 H TPOTHABD KOTOPAro mpeadb-
ABJeNh HCKh BB TeyeHie ojxmHoro roja (annus utilis) mocakb mpo-
JURM EMymecrBa *?, o6gsaEb BHAATH npioGpbrennoe BMberh cb
IJI0AAMA ¥ HpOUeHTaMH *°; HO €CIM HEeI0CTaeTh OIHOrO M3H 03HA-
YeHHBIXs JABYXD YCIOBilt, TO npioGphrarens 0043aHbL TOXLKO

1. 10. § 1.1.15.1. 16. D. h. t. 42, 8.—1% Phmenia Huno Cyxa, roms 13,
erp. 42.—% 1. 6. §§ 1. 2. D. de reb, suct. iud. 42, 6; 1. 24.D. h. t. 42, 8 | 18,
§ 10. L 21, D, de iure f. 49, 14.—" 1. 129. D, de r, 1, 50,17.—'], 6. §7.D.
h.t. 42,8—"7 1. 24.i. f. D. h. ¢ 42, 8—10 1. 10. §12. 1. 17. § 2. D. h. t. 42,
8—"1.25 §3 D. h.t. 42, 8 1. 1. C. h. t. 7, 76.—2 1. 10. § 1.1. 15.1. 16.
D.h t,42,8—2 L 1. pr. D. h. t. 42, 8—* . 10, § 18. L. 6. § 14. D. L. &.
42, 8—2 1, 38. § 4 D. de us. 22, 1; 1. 10. §§ 19—23. L. 14. pr. 1. 17. pr. L
9, § 4—C. D. h. t. 42, 8,




OCOAPHBAHIE IHACTBIH 0BmIAre Jomxnmra. § 235. 75

BRIjaTh obGoramesnie **. Hacabgaukm npiodpbrarens orebuaiors, mo
PHMCKOMY UPaBY, TOJbKO Bh paswbph oGoramenia *°, mo eyx. wpas-
Tael Bs  npenbaaxs  eymwmur Haerbjaersa. OrpbrerBenmoers namaers i
H3 camoro o0maro nonxnmka *° (KOHEYHO, ero OGHKHOBEHHO Mpe-
cabiyoTs TONBKO TOrAA, KOrAa OHB OmATH npioGphraers mMymie-
creo). Orphuaers jgase m Tors (Do npaBmasHOMy MubEIW), KTO
upio6pbas Bemp 0TH mepsaro mpioGphratens, ecim W OHD 3HAND
N0 YMECEAB 00maro AOMEHUEA *7, 160 B TAROMD cayyah oHb—
fautor delicti. Ha roro mapaers meorpanmuennas oTsBTCTBEHHOCTD,
TOTH MOJers TpeGoparh Boawbmenia HeOOXORUMHXNT HaAepiers **
H BO3BPAIlEHiA CYMMH, YILIAJeHHOR MMT 32 IpEAMETh, eCiIH OHA
elle HaXOjuTCi BH KOHKYpCHOI wmaceh uau ecin KOHKypcHas
Macca Ha BTy cyMMmy oboratiuiacs 7.

1. Mpasusa Hmun. xows. yemasasd. %. y. duems xourype-
HOLMB  KPEQUMOPaAMs  shanumeawno b0ane oGwupryo  3auumy.
UMz PUMCKOE NPABO: OHB YCMAHOBAIEMS 6% NOAL3Y KPEIUMOpPoss
RPEONOAONHCEHIE, NMO 65 UIGHCHHBLS CLPUARTS 00UGEE 00aHCIHUKS
UMMAD HAMPPERIe WAMECMI, 8PEDs CBOUMS KPEOUMOPAMs u UMO
MPEMBE AUUO MO HAMMPENLE 3HAAO(CD. WUHCE MEKCING K5 BPUM.
32, 33, 35); sammms 0uz peuwnuposars (u3s HOGWLE NAPMULKY-
AAPHBILS JAKONOOXME.TUCTGE), ROHAMIC RPEKPOAULERIA NAAMEHCEN 1
RPUPACHUGAETS IMOME MOMEHNE 65 HIKOMOPWUES CAYUUALS K3
npocsin. 005 OMIPLINIY _KONKYPCQ, PACUWUPAR MAKUMS  OOPAIOMS
603MOsICHOCIY  Ochapusania (cp. mexcms k3 npum. 31, 32);
OpO3HanTea DOLIemaimmMmn ﬂGll&pﬂBEl.HilO HE TOJALEO

1. b opripueckia AbicTpia, KOTOPHIA 06U OLKHAKS NPEINPARLNE €5
mapheTnolo Apyroii eroport nBakle MOBpEInTH CBOMMSB LpeiaTopaws 0 (Bhime
1), Ho Takme B

2. 15 opaiEgeckia cabarm, KOTOPRIA 3aKI0OYERK O0MOMB JOLKHAKOMD
nocah mpekpanieBig niaTemeii nam TpefoBaHiA OTEPWTIA KoHEYpea u Beaka-
¢TBi¢ 30EAIOYEHIA RUTOPBIXG HOTEepnBaN BPelh KORKYDCHHE EPCIUTOPHL, ecin
Apyroil etopoBt BB TO BpeMA, KOTa OHa mpactymaia ke cabaxk, OBI0 Ha3-
BheTHO Upekpamenie muaresed wam TpeboBaHie OTEDHTIA KOHKYpEd; a PaRHO
B Th opuaageckia IbAersiy, KoropuiA uocabiosarn mocad mperpamenid maa-
Temell mam TpeGoBaHig OTEPHITIA KOBEKYpea H KOTOPLLA I0CTABAAKNTE o00esnede-

2 1. 6.§ 10. 11. 13. 1+ 1. 10. §§ 18, 24. 1. 25. pr. D. h. t. 42,8; 1, 5.
-5 T, To. = 1.10:8.25. 1,11, Digh: 64208 —283] 81 pr: 4. £ 1 10.
L 12 125, § 7. D, h. t. 42, 8.—*" 1. 9. D. h. t. 42, 8.7 |. 10. § 20.
bt 42, 8. —" 1L 7. 1. 8. D. L. t 42, 8 — 3 Reichsconcursordnung

I

h
51
24 Nr.

P U



76 ocOAPHBAMIE InficTsill opmaro goxmmura. § 235.

gie WAN Y0BAETBOPEHIE OTHOMY H3H KPEIETODOBH, ecau U0CKBIHIN B0 BPeMA co-
peplienia tbicTsia 3mars 0 mpexpamenin maavesedl A TpedoBamin OTEPRITIA
KORKYpea 3; JOkaspBaTh, YT0 0TRBryAKy Ona0 HIBHETHO Ipexpanienie mia-
teaell may TpefOBAHiE OTRDWITIS KOHKYpEA, IOMKEHD UCTOLD; OMCI00Q Caih
Oyenvs: Mescdy MbMe KAKd RO PUMCKOM] RPAGY CE0LEPEMEHMbIU NAd-
mesicy Joaa cosenmms ue nodaescums ocnapusanio (6vuue npum. 16,
17), n0 Yemasy ons Moxcenis 0y 0CROPEHD, CAU 0HY NOCATBOOBANE NOCA
npeKpauleHia naamexcet; (uan MPEBoBanin OMEPUWIMIR  KoHKYpea), U
M0 OOCIOXMEABEIEO (b0 UIGTCHEHO YOOGIEMBOPEHOMY KPEIUMOPY;

3. Th iopuauecckin Akiicrsig, KoTopus TocabroBaim moeat upekpatenia
naaremedl mam TpefOBARIA OTKPHTIA KOHEYPCA uAw 63 NOCAMIHIC OeCAmd
Omeli do mpexpawenis NAAMeHceti WU MPEOOBANIR  OMKPOUNIZ KON~
Kypca W KOTOPHA JOCTABIAKTH 0R0MY HSH KPEIATOPOSH obeanedenic WM
YIOBIETBOPEHIR, KOMOPLIZS 0N COGCILMD ME MO MPEOOBAML UIN HE MW
mpe6osams 6o MAKONo GUON AW 65 MO GPeMAy ecan OTBBTUNED He J0-
KAHKETh, Y10 BO BPEMA cOBEPUICHifA ABACIBiA OWB HE 3BATH HE 0 Nperpame-
nim naavemel Mam TpeGOBAHIM KORKYpea, Hil 0 HAMBPeHin oflaro IoIRANEA
Upel0CTABATL EMY BHIIOLY B0 Bpexh APYAHWH EDEAHTOPIME 2

4. 3AEI0UCHHNE 63 NOCABOHEeM> 800Y G0 OmKpWMiA KOHKYDEa:

2. 603Me30uwme JOTOBODHI 0OIMAf0 JOMKHAKA €b €r0 eynpyromws jo Hid
BO Bpes Opaka, ¢b €ro Had_@ro GYUpyra pojCTBEHHUEOND BB BOCXOLH (eI
HAE HAexoismed JumiA, ¢5ero UIE eréueynpyra NOAHOPOJHLIMU HIH HEN0J-
HODOAHEIMH Oparsawd, cecTPaMH NIK b CYNPYFOMB OMHOTO H3® ITHXD IR,
ecan Beakiersie saxiidedis 10Eosopa HOTpOBIE Bperb EPEAATOPH 00HIArY
AOLKHEKA, W 1pyroil KOHTparedrs He 0KAKETS, YT0 BO BPEN: SAKA0UECHIA 1oro-
BOpa.eMy 65110 HewsnheTRo HanBpenie 00Maro 1014 HUEA HOBPSTUTE KperaTopaMs;

b. Gezsozmeadrbis paclopdxenia obuaro JOA:KHHED, ecId oHd HE 6r1an
HOJAPEAME 10 ODBIYHEIMD eAYdadMB °*; BO TOTMUHLIA CPOKD YBEIMUHBALTCA
70 AByX® XETEH, ecid Ablo BIeTh 0 (Ge3BO3ME3LHRIND pacopsKeHiaXs 00mare
JOXKHEEL BB I0AB3Y CBOBTO CYNpyra, a PaBHO M O COBEPUICHHOMB HMMDB Bb
aT0 BpeMa o0e3nedenim HIM BOBPAMEHiM UPHIRHARO HIA MMYMECTSA  €X0
eHbl, [0 3AKOHY LOpElleuaro Bb ero yNpapieHie, ecad OB [0 3AROHY
M JOT0BOPY, 3aKAKYCAHOMY 10 BTOM0 NpOMEAYTE, HE OLIAD o0s13a0B CO-
BepIIATL aTH xbitersis 5.

Ipaso ocnapusadis MoeTh OHTH OCYMECTBACHO TOILKO PACNOPIIATEIL;D
wacch *%; yenburgoe ocmapusanic AberByers BB MOIB3Y 6CRRXZ KPEIUTO-
pors.—IIpaBo ocnapusaniA noranaeTes HCTEUEHieN® OHOFO r0Ja CO Bpewedd
OTEpHITIA Kougypea 3% moeah meTeYeHif dTOT0 cpoka NPABOMB ocrapuBaHia
HEeAb3A BOCHOIB3OBATHCA M A meTpefoBanis oforamenia.—Bb 0cTAIBHOND
II. k. y. moxTBepitiaeTh HadaIa, MIAOMEHHbIT BRIUIE Op. 22—29 8,

3t Reo. § 23 Nr. 1.— » Reo. § 23 Nr. 2.—% Reo. § 24 Nr. 2.—* Reo.
§ 25 Nr. 1.—% Reo. §25 Nr. 2. — % Reo. § 29.— Reo. § 34— Reo. §§ 30—33.




OTBBTCTB. I0XRUHKA 3A COBCTB. BREY (DOLUS B CULPA). § 236. 77

llo Huneperomy sasomy 21-ro ioas 1879 ., WpugAdeckia pbiersix
00Mmaro 10IA&BMKEA MOTYTH GWTH OCHODEHE! KDENATOPAMHM B Gk KOMKYPEHAL0
nPoU3GodcMea; MPA0 Ha OCHADHBAHIE NPERANIERATH BEAKOMY  KDeIHTOpY,
KOTOPE N0AYYNI® HENOIRATEIBBHA A0IT0BoH TATYIH, ¥ Tpebosanin koto-
pare y&e HACTYNUIB CPOKD HCNOIHEHIA, eCIW NPAHYAMTEIBHHS HCHOIHATCIL-
BEIT MEPEI OkA3AMNCH GeayelBUTHRIME; OcMADHBATE MOKHO lopuaAteckis ghii-
CTBid, nepeascientna suue sab I 1. 4. '

PA3JIBIDL BTOPOIL

OTBETCTBEHHOCTh NOJIKHUKA 83 HEHCIIONHEHie u
HeHannexallee MCIIOJMHeHie,

I § 236. OrskrerBemmoers jpommmmra 34 CO0CTBERHYI0 RBHHY
(dolus u culpa).

Hasse, die Culpa des Rémischen Rechts-0e napad. 1838. — . Mommaen,

Beitrige zum Obligationenrecht. 1. 3, 1855.— Ryck; 1., v. d. Schuldverhilt-

nissen, § 77. 1889. — Vangerow, § 10!%?— Windscheid, § 265. — Brinz, §§ 266.

Beariit pomxrurs orshdaerh sa TO, UTO HCOoJdHenle me exh-
aaercd mo ero sanh (§71) cosehyn uan oruacru HeBO3MO:HEIME,
BL MPOTHBHOMB Clyyal OHb 06433n% yIIaTuTh HHTEpeCH (§ 243).
Bn nacrmocrn:

L 3a dolus (in faciendo w in non faciendo) omemuaems eca-
Kith Q00MHUKE, MOUHO-MANHCe 1 30 culpa lata w culpa in con-
creto, maxs kaxs nocanowia npupasnusaomca s dolus. Jorosopsi,
KOTOPHMH yCTAHOBAAETCA NPOTUBHOS, HeXiiCTBATENBHE, Kaks
GesHpaBCTBeRAHe '; HANPOTURS, HE JUMIEAD CHIE JOroBOPB, BB
KOTOPOMD Nporuaerca yxce cogeputennnt dolus (culpa lata w in
concr.) u Tpe6oRamie uurepeca 10 9TOMY IOBONY; TaKoi mOro-
BOPH He ABJsiercd GesHpPABCTREHHHMD .

II. 3a culpa levis in faciendo orsbuaers Bearii NOJKHAK S,
ecaa culpa COCTOMTH Bb mospescdeniu eewu, TO ecTh TIOXXOXATH
noxb lex Aquilia * (§ 71 up. 16). Beasaa opypas culpa levis
B03AQAIAEMS OMGIIMCMBEHHOCLS HE 00  CMOPOHB, erau 00330~

L 23 D.idexr. i 50, 17; 1.27: § 3. D/ de pact. 2, 14; L. 17. pr. D.
comm. 13, 6; 1. 1. § 7. D. dep. 16, 3; L. 6. § 9. D. de a. e. v. 19 15 Las:
§ 3 D. de don. 39,5—2 L. 27. § 4. D. pact. 2, 14; ef. 1. 14, § 9. D. deaed
ed. 21, 1. — 31 18, § 1. D. comm. 13, 6; 1. 10. pr. D. comm. div. 10, 3.




78 OTBRTCTB. JOLKHAKA 3A COBCTS. BHAY (DOLUS H CULPA). § 236,

MEADCIMEO 3UKMI04eN0 65 000100HOMS unmepeen *, wa 0oy uzs
CMOPONE, ECAU MOABKO NOCATBONAR 3AUNMEPECOBANA 65 00A3AMEN-
cmen °; nogmoxy sa culpa levis omsnuaems ROKYNUGUIE, NPOda-
6eus, nanwMamein, omoaouit eaartmu, deponens, commodata-
rius, su culpa late depositarius w commodans. Vsw aroro mpa-
BHIA CYMECTBYIOTh cabl. @3bATIA:

1. Vuennuennaa omenwmemeennocms umbers whero:

a. Bz cuom omewmcmeennocmu 3a ¢. in concreto. Hhkoro-
PEUL JUOA, BB 00O [HOMB WHTEpech KOTOPHXD CyMEcCTBYeTh 061-
3aTeJbCTBO, OTBEYAIOTT 32 c. levis ®, HO UMb 703BOAETCH COCIATHES
H3 TO, YTO OHH Kb COOCTBeHHHIME JNBJaMB TOXe NpuMBHAIOTS Ma-
Jy10 3a00TAHBOCTB, TAKb 4TO OTBBICTBEHHOCTH NAJAETH HA HHXD
JHmb Bb TOMB clydal, ecid OHM He OKA3MBAOTH I TAKOI 3a607-
JHBOCTH,KaKb Bb co6CTBeHHEXD rhaaxs. Coja oTHOCUTCS TOBA-
pRING 110 {oroBopy (quia, qui parum” diligentem socium acquirit.
de se queri debet) 7, 6 muna, KoTOpmA cOCTOATH BB CAyuAHOMS
obmeniu (nam hos comiunxit non comsensus sed res) ®, my:xb 10
OTHOIMEHI Kb dos w parapherna™, “BLpoarno ma TOME ke 0CHO-
BaHiA, YTO W TOBAPUIIH.

b. Bz eudn omewmemeernoem 3a ¢. lata. Hskoropsa auna,
BB HHTEpPech KOMX'B CYmEeCTBYETH 06532TeI5CTBO, OTBEUIAITD TONBKO
3a c¢. lata; cooma ormocmrea ‘mperapucrs ' m  agrimensor, Bee
PaBHO, NOJY4aeTh W@ OHB BO3HArpakAeHie 3a CBOKW paGoTy MK
mbrs 1.

2. Vecauucwnasn 0menmemeennocmy, @ uMenno, Omenmeinser-
rocmy 3a ¢. levis umbers whero:

a. Js vhx® mHMUB, KOTOPHA 3aHMMAOTCA UyKEME Abaamm,
XOT M He MOAyYad BO3HArpakienia m, crbioBarensHo, He GYXyIn
SQHHTCDECOBAHHAIMI; CI0AA OTHOCATCA: o) mandatarius '*) 3) nego-
tiornm gestor; orsbrcrsemmocrs nocabamaro pacopocTpanseresa
Aai#e Ha casus, ecim OHB Oeperca 3a HOBHA Abia, KOTOPHIMU

‘1L 108. § 12. D. de leg. 1 (30); 1. 5. §1. L 18. pr. D. comm. 13, 6; L. 31. i.
1. D. loe. 19, 2 Coll. L. Mos. ot Rom. X, 2. §§ 1—3. — 5 1. 5.§ 2. i. £, D.
comm. 13, 6; 1. 17. § 2. D. praeser. verb. 19, 5 1. 91. pr. D. de verh. obl.
45, 1.—6 1. 5. § 2. D. comm. 13. 6; Coll. 1. Mos. et Rom. X, 2. § 2.—71, 72,
D. pro soc. 17, 2.—2 L. 25. § 16. D. fam. erc. 10, 2.—2? 1. 17. pr. D. de iur.
dot. 23, 3; I. 11. C. de pact. conv. 5, 14,—10 1, 8, §3. D. prec. 43, 26.—11. 1.
pr. § 1. D. si mens. 11, 6.—2 . 11. 1, 13. I. 21. €. mand. 4, 35; Mogecrmus
TBePAO IpHAep:EnBaIcA aroro npasmia: Coll. 1. Mos. et Rom. X, 2. § 3.




OTBBTCTB. JOLEHBKA 3A €USTODIA (34 aviyio puny). § 237. 79

OOHIKHOBEHHO He 3aHOMaJcd Xo3auub '’; ero orsbrersemnocTs
orpagutuBaerca culpa lata, ecam omb upmmans ma ceda Bexenie
nbarb, uroGH NpexoTBpaTHTH BEpOATHEIA Bpean '%; y) tutor '®, ko-
TOPOMY, BIPOYeMb, N03BOMAETCA COCIATHCA HA 00CTOATENHCTBO,
ykasapgHOe sub. 1. a 'S

b. g Thxb, KOTOpHE CaMH HABASHBAWICA HA KaKYK IHO0
cubaky ‘7.

He sampemaiorca yroBOpH, KOTOpHMH IPOINAETCA HIM yCIOB-
aupaercd orsbrcTseHROCTS 32 ¢. levis, XOma GH 10 32KOHY OT-
pbrerBennocrs onpexbranack mmage 'S, Ilpasmra, kacawmigcs
c. levis, uambuaorea rarme Bcabicrsie npucOeNMHeHis mora Kpe-
auTOpa manm poaxHuKa (§ 240 np. 23-—29. § 241 mp. 4. 5).

II. § 237. OrpbreTRemnOCT AOAKEEKA 32 Hpexbaamu colceTBen-
HO{i BUHEL
Burchardi, iiber die Verantwortlichkeitdes Schuldners fiir seine Gehilien.
1861.—Fxner, der Begriff der hiheren Gewalt. 1883.— Wyss, Haftung fiir
fremde Culpa. 1867.— Engelmann, die custodiae praestatio. 1887.— Bruckner.
die Custodia. 1839, — Gerth, der Begriffider wis maior. 1800. — Vanrgerow,
§ 105.— Windscheid 2§ 264 xon.— Brinz, §§ 268—270.

Orpbrersenrocts 33" mpeXbaaMit coGcTBeHHOW BHUHR umMbeTh
pHOrR2 MbETO MO OTHOLISHIID Kb JBHKUMEIMG BellaMb, HHOCAA 110
OTHOWIERi0 Kb HM3BBCTARME ABATEIBHOCTAME.

I Ilo omnoweniro xs dsuncumvins eewams. CoorsbrerBendo
ABYMDb BHJamb Biragbusweckon custodia: 0O0BEKTABHOM M CYOBEK-
tuBHOIl (§ 116 mp. 8* 8°) u odasanmocTs Kb custodia GeBaers
ABograro poga. Rro orpbuaers 3a o0nerruBHy®0O custodia, TOTH
oTBbIAeTE MOLVKG 3@ cOGCMEEeHWyI0 BUAY; HAUPOTEBL., OTBhyaio-
MmN 33 cyObexTHBHYIO custodia (1o Bnﬂnmefmy: TexHU4YeckKad
custodia) 0064338 TOCTOABHO JTHYHO OXPAHATH Bempb, H OTCIOAA
BHBOJUTCA, 970 OHD OTBBYAETH 32 uyimyto BUHY M 33 OOHKHO-
BeHHBI caydalt (BH OTIMMie OTB VIS Major, HenpeoxoamMoii
CHJE) ', BRH YaCTHOCTH, HAIp., 32 OOHKHOBEHHYVI0 EPaikKy H 32
NOBpe:LIeHie BemA JDPVILAMM °, 33 Bpelb, HAHECeHHbI MBIIIAMHA *;

# 1. 11, D. neg. gest. 3, 5.—'* 1. 3. § 9. eod.—'® Coll. |. Mos. et Rom,

X, 2. § 32— 1. 1. pr. D. de tut et rat. 27, 3.—7 L 1, § 35. D. dep. 16, 3; I,
54 §3. D. de furt. 47,2.—%1.23. D. der. i, 50, 17; 1. 1. §§ 6. 10. 35. D. dep. 16, 3.

1L 3 § 1. L5 D nautae 4, 9.—2 1. 5. D, nautae 4, 9; 1, b. § 13. L. 12.
§ 1. com. 13, 6; L. 20. § 2. i. £ D. de praeser. verh. 19, 5.—! 1. 13. § 6.

E);
D. lok. 19, 2; I' 2. pr. D. si quadr. 9, 1.



80 OTBBTCTS. JOARDAKA 34 CUSTODIA (34 4¥ikvio BAHY). § 237.

OHB He orBbYaeTs ToMBKO 3a vis major, (§ 238), BB uacrHocTA
38 HACHIKCTBEHHOE NOXHIEHie *, 60 UpOTHBS TAKUXD ABJCHil 1
JHYHOe OXpaHeHie He MOMO:keTs: custodia adversus vim parum
proficit, *. OcrmoBamie TaKo# OTBETCTBOHHOCTH 3AKTOUALTCA B
TPeOOBAHIAXE Ipakjanckaro o6opora; whws passurbe 060poTHS,
ThMB phike JOIKHURD ABIAETCH MB0JIMPOBAHHOW0 JAYHOCTHIO; HA-
OpOTHBD, OOBIKHOBEHHO OHB HAXOANTCA BB 0COGHXDL OTHOMEHIAND
Kb pasmmunbiimaMs ammavs (kema, xbri, xomammaa IpACIyra,
mpouie cayxamie, ADPY3bs), KOTODH:A HENBOBKHO OKAZHBANTH
BIifiHIE HA ero MOJOKeHie, KAKD NONKHOKY, RZpUMILMal yuacmie
Bh TOJIB30BAHINM HPEAMETOMB J0ira. Bh 06paGoTkb, OXpaHedi;
HMEHHO BCnbACTBie Takoi HepasxbimMOA cBASH JOMGKAEER ©
TPeTBAXE JNUb NEePBRM NO/LEEHD OTBEYATH(3a BHHY HOCTEIHEXE.
Touno Tarme rpaxpamckiii 06opors TpeGyers m orshrersenmocta
32 OORKHOBEHHEIX CIyTafi, TAKB KALB BOSMOZKHO npuHEATh MEpH
AXA UPeAyUpPeRAeHia ero, n 3aCOTMMBHA IOMKHEKL B CHIY OT-
ebrcrBentocTy mosaGornrea o MPUBATIH TAKAXB mbps; moaromy
9Ty 3a00TAUBOCTS HEKOTODHE PHMCEie Yopmersl HasmRanTh dili-
gentia exactissima, exactiofjexacta, diligentia dihigentissimi pat-
ris familias °.

1. Toasko 3a cobersemgyo Bumy (3a 00BeETHBHYI0 custodia)
orsbuaers: a) KTo/N0OMEEHB MPEOCTABHTL COGCMACHMYIO BEMb HA
ocHOBamiu negotium, honae fidei, maup., mpoxasens 7, b) k10 OI-
AEHD NPeTOCTABATD UYHCyio ReNlb HA OCHOBAHIM CABIRW, 32KTIO-
UCHHOR #e 65 ew0 wwmepecrs °, nanp.. depositarius °, mandata-
rius *°.

2. 3a uy#yi0 BUHY 1 OGMEHOBeHHEI caydait (3a CyOheRTEBHYIO
custodia, sa rexauueckyio custodia, 1o vis major) orsuaers Tors,
KTO XOJGKEHD IPeOCTABHTD uyxcyio BeNb Ha OCHOBARIY cabaky, 3a-
KIIOYEHHOA UMb @3 ce0eMs unmepecn . Clofa OTHOCATCA: ropaGens-

‘1 3. § 1. D. nautae 4, 9; 1. 2. § 1. D. de per. et com. 18, 6.—* 1. 31.
pr. D. de a. e. v. 19, 1.—5 I. 18.pr. D. com. 13, 6; 1. 1. § 4. D. de obl. et
act. 44, 7 1. 25. § 7. D. loe. 19, 2: 1. 3. D. de per. et com. 18, 6; Pauli
senf. rec. 1. 4. § 1; §§ 2. 4. . qu. m. re 3, 14; §1. L de obl. qu. 8x contr.
3,27; § 5. I. de loe. 3,24, — 7 1 35, §,4. D, de contr. emt. 18. Iepety 50 10,
de emt. 3. 23. —?® ]. 10. § 1. D. com. 13. 6.—? 1. 1. pr. § 12. D. dep. 16, 3;
Gai. 3, 207; § 17. 1. de obl. ex. del. 4, 1.—" 1. 5. § 4. D. de praeser. v. 19,
5 of. | 14. § 9. D. furti 47, 2.~ 1. 14, § 16. D. de furt. 47, 2; Gai. 3, 206;
L 10. § 1. D. com. 13,6.
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I@ED, XO3AUHD FOCTHHUIE MW IIOCTOANATO JXBOPA 0O OTHOIIE-
HI0 Kb BeNIaMb IIYTCMIECTBeHHAROBE WII X034eBbH rpysa '; h)
KT0 B3AIb Ha ce6a custodia Bemu 3a Bosmarpaxzemie '°, Bn
TaCTAOCTH XO3AHAD CKJI2JA OTHOCHTENLHO Bem(efi, B3ATHIXD Ha cO-
Xpaemie 3a mwary '‘; ¢) conductor, kaks BS cayuak cond. rei 3,
Takb U BB caydab cond. operarum m operis OTHOCHTEIBHO Be-
e, KOTOPELI OHDL J0MXKeNs 06paboTars, JOCTABUTL BB Apyroe
ybero n 1. m '% d) commodatarius '"; ) saknazonpammMaTens 1,
Kb arums caywaaws, coorshrerayionuys ofmemy mpaBmay, Dpu-
COBJUHAIOTCA emle HBCKONbEO HCKIIOYNTENBHBIXD CHyYaesp 1922,

Pagsuroe sume nomarie orpbrersennocts sa cyGBexTBAYIO
(Trexamieckyo) custodia ycTaHOBJIEHO 2BTOPOMD HACTOAALO yyel-
Huka (85 Archiv fir civilistische Praxis. ‘K 52, erp. 44—95. T.
78, crp. 203—310). Hpexcnemy obwesy Munwin 9mo nonwamie
He uaggnemno. M ono, nomoxuMs, ym‘ama.&h, 9T0 10 Hperop-
ckomy axuery de nautis, cauponibuf, stabulagiis , kopadeismurs,
X034€Ba FOCTHIHMOA W HOCTOAIARO XBOpPa 6e3ycIOBHO OTBHIAOTEH
33 BemH NYTEmIeCTBeHHHKOBL (M X0aseBb rpysa, passh eciu oma
BEIU NPONaJl NI HOBPe:RMEHR 10 BEUS caMEXD NyTemecTBeHHM-
KOBb I X03:€BH IPysa witu scbicTBie menpeoponnioii cuisr (Brme
cayvaik a). Ho omo cuuTaers or0 momoskemie IpeTopckaro syukra
4EMb TO AHOMAJNBUEIMG, YIYeEad USh BHLY MHOTO APYTHXH NpPABO-
OTHOMmemi#, Kb KOTOpmMbl mpumbnaerca ta :xe HOpMa. Bn mpex-
nie Bbka oTMXD IpABEEFAOmEniH He OCTABIAIM 6e3h BRUMAHIA, U
9TOOK OTIMYATE HXB OTh TEXb 0043aTeNbCTBH, BH KOTODHXE

“L3 §11l 4 pr. L 5. D. nautae 4, 9; 1. 14. § 17. D. de furt. 47, 2.—
13 1. 40. 1. 41. D. loc. 19, 2; amhes OTBepraerca comep:xameeca s 1. 19, 1. 20. D.
com. 13, 6 smbmie Trouiana.— 1 5. pr. 1. 60. §§ 6.9.D. loc. 19,2; 1. 1. 1. 4.
C. loe. 4, 65; 1. 3. § 2. D. de off. pr. vig. 1, 15; coll. . Rom. X, 9.—15 1.5,
§ 16. D. com. 13, 6; 1. 28, C. loc. 4, 65; § 5. I. cond. 3, 24; cf. 1. 14. § 16.
D. de furt. 47, 2; manpornss, 1. 11. pr. D. loc. 19, 2; 1. 27.§ 9. D. ad. 1. Aq.
9, 2 oTHOCATCA KB HEABILKUMOCTAME. — 18 ], 5, pr. D. nautae 4, 9; 1. 2. pr.
D. si quadr. §; 1; L 12. pr. 1. 14. § 17. 1. 48. § 4. D. de furt. 47, 2; 1, 13.
§8 5. 6. 1,25 § 7. 1. 62. D. loe. 19, 2; Gai. 3, 206. .207; § 16. L. de obl. ex
del. 4, 1.— 1. 5. §§ 15. 4. 9. 13. 1. 18. pr. D. com. 13, 6; 1. 14. § 16. D. do
furt. 47, 2; §§ 15. 16. L de obl ex del. 4,1; 1. 1. §4. D. de obl. at act. 44,
% Gai. 3, 205. 206.—* 1. 13. § 1. D. de pign. a. 13, 7; L 19, C. do pign. 8,
13;1.14.§ 16. D. de furt. 47, 2; § 4. . qu. m. re 3, 14; manporuss, 1. 14. D.
de pign. a. 13, 7 ornocnrea, shpograo, kB HeABMMuMOcTAMB.~—19 1. 1. § 35.
D. dep. 16, 3.—* g 1. I. de obl. qu. ex contr. 3, 27; Pauli sent. ree. I, 4.
§1.—% L 1.§1.1. 2. § 1.1 3. D. do per. et com. 18, 6; cf. L. 15. §,1.
eod.—* 1. 52, § 3. D. pro soc. 17, 2.

6
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JOXKHEES 0TBBuaerTd 82 culpa levis, YCTAHOBUINI TPETLI0 CTEHEHb
pUAR: Tawh Has. culpa levissima. Homedno, aTo Obaa omuoKa;
cylecTBYeTh TOIbEO BB CTemeHH BHHEI, 3 CYIHOCTh orpbrcTBEn-
HOCTA 31 CYOTBEKTABHYIO (TEXHAYECKYIO) custodia B TOMH MMEHHO
W COCTOThH, 9T0 AONKHUES OTBEYAETH JAEe TOrAA, KOrAa OB He
samoers. Ho sta ommoka membe Bamma, whwh ommoOKa rocto-
creylomaro Mbmia; nocabjpaa, BOpOYEMb, NOBIIHMOMY HATH-
H9eTH CMBHATHCA TPABUIBHEIME BaraAfoMb, 160 HEKOTOpHE aBTO-
purersnie pomanucrst (Bauymeds, bBpuans) B npuununk co-
raacHs ¢h Bosaphniemh apTopa.

1L Ilo omnowewito Ks OwAmersOCmAMs OTBLICTBEANOCTH 33
qyikyi0 BHHy HETH BB TOMD cayuah, ecnim xbno maers o 3aub-
crarenh, cyocraryrh; ecam ke xBio miews o goymouiaEnKh BIn
CayAKQUNEMD, TO Takad OTBBTCTBEHHOCTH mikers abero. Iloarony
mandatarius wag tutor, KoTopmit UGPYTHNG) Bemenie ABIL saMb-
crarteno, He oTBBuaeTs 32 BARY @IOCIHEIHALD; HO, KOHEWNO, eciH
omh cosepmmrs culpa in eligendo “mu in  inspiciendo, TO OHB
ABJISIETCS OTBBTCTBEHHBING, TAKP KAKDL MMbercd RAIMLO ero c00-
crenman suma. Hamporsfty, omebuaers sa uymyo BuHy: 1) con-
ductor operis (§ 2974mp. 13); om® orshuaers 3a HeHJIEHKANIES
EenoNHeHie NOAPAXAm(3ARII0XYI0 PaboTy CBOMXD CHYyRKANMUXD H
HOMOTHAKOBS; BAPOIENB, 3¥0 CIODHO); HO eciu HOAPARUAKD (mo
0COGHMD OCAOBAMIAMB) BUpasb nepefars HCHONHenie MOIPANA 3a-
wherurea0, 70 OnL ‘HE orsbuaers sa BuHY HOCHBAHArO, & TOIBKO
sa culpa in eligendo **, m6o 10 ero COGCTBEHHAA BHHA; 2) Ko-
pAGEJBIINKD, XO3AUHD NDEUDIATIA, JAABUIH nopyuenie, KOTOpLIe

. otRbuators mo act. exercitoria, institoria wmm quasi institoria
(§ 221 mp. 11. 12*. 15. 16. 43); omm OTRLYAIOTE 32 MCHOIHE-
Hie JOrOBODOBD, BAKJOUCHHHXD KAUNTAHOMB, HHCTATOPOMS, MAH-
farapiens, crbroBaTe’bHo u BH TOMB cayyah, ecim 3TH IANA He-
AAJUICRAIEMD 00pasoMb UCIONHATE AOr0BOPD.

HoBHe 0UeHs BaRHGE CIyuanm OTBETCTBENHOCTE CBEIE C06-
creenmoft BuAK neens Mymepekid saxonb 005  OTBLICTBEHHOCTH
(Reichshaftpflichtgesetz) 7-ro iiona 1871 r., TO KOTOpOMY iKe-
AB3HOFOPOKHALL TpeANpAHAMATENh OTBEYALTH 33 CMEPTh M thiec-
HEA NOBPEKACHIA Jiojeil, CIyIuBmIACA Npu SRCINYATANIN, eCcIH
He JOKAKETh, UTO NPHYMNON HEecYacTHaro ciayyad Obula meupe-

2 ) 13. § 1. D. loc. 19, 2.
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ofoauMas cura uau coberseHnaa BmHa morepuobemaro; panbe,
Bragbiaenms pyguMEOBH, Koueil, KaMeHONOMHD uam (adpmen oTBh-
Yaers Bb TOMB cayyab, ecid ero yuoJlHOMOYCHHSH WA ciy:armifk
HEncnpasHuMb (BHHOBAKIMG) HCIOJNHEHIeMb CBOHXB 0613amHOCTEIl
NpAYHHATSL CMEPTh HAM ThiecHoe mOBpe#jenie KakomMy auGo ye-
nosbry (moapodmocr: ev. B» § 314 sub 4).

III. § 238. Orbyaers JH JONKHERD 32 CIyIad?

Lipowh yxasammuxs ne § 237 xanrs cp. Fr. Mommsen, nw waurh, yraani-

aoft B § 203.—Tors ske aBropr, Lirdrterungen aus dem Obligationenrecht.

1859. — Hartmann, die Obligation. Crp. 166 ex. 1875. — Tors e aprops,

Juristischer Casus und seine Priistation. 1884.— Puntschart, die Fundamen-

talen Rechtsverhiiltnisse des Rom. Privatrechts. 1885 (moas aruys saria-

Biews crpunaeres mscabaonamie o casus).— Vangerow, § 591.— Windscheid,
§ 327.—Brinz, § 276—2

L. Cayuaiinverz apedors (cusus) nagvigadnea epeds, npoucuted-
ULitE NOMUMNO 6010 OOXINCHUKA AN WPLIMLALO, Juyd, CTANO GHTH,
CIOJIa OTHOCHTCA Bpejb, OPUIUHEANSA &) 0OKKHOBEHHLIMHA sBIe-
HiAMA NPHPOAH, KaKb TO, HAHp., KAPOI, MOPO30ML, BETPON®,
cubrons, upIb0; b) HABOTHRMMA, HAMD., MAEmAaM#; ¢) HeBMBaa-
euuvu mofsMu. O0wee MinNie omuocuns Onicmsin MPENLALO
U AKIICE Kb CAYHaaita110 3T, BenpasmisHo * . Cayvadt pac-
majaercd Ha JBA BEAAY OOKIKHOBEHHBIA CIy4a W T. H. Helpeo-
JONUMYI0 CHLIY.

1. OGEIKHOBEHHHMA'S MBI HABEIBAEMDb UDEOOAmMHii (IpexoTBpa-
TUMBEI) caygafi '®; ciofa OTHOCATCA NpUBEJEHHEe BEIE Sub «.
opuntipsr; Bb npumkpaxs 0. ¢. Bee 3aBUCHTH OTB 06CTOATENBCTBL
Ibna; Bpenh, NMPEYARAEMBIN MRMAMU HId HADAJeHieMb CIafoyM-
HArO UenoBBKa, ecrs OGRKHOBEHHEIA Caydail; Bpexs, NpUYHHEHAHII]
HCHYraBmenca JOmagsl0 Hiu Hamagemiems uveaoBBka Bb npu-
naasb GyicTsa, MOers GHTh HEUPEJOTBPATUMEIMG CIYIaeMb.

2. Henpeogonumyno cuay (vis maior, Jeod Bia, casus maior,
casus fortuitus, damnum fatale) ncrouauru onpexhadors, Kaks ne-
npeojoaumMuit cayyaifi (casus quibus resisti non potest '°, Bb oj-
oMb mberb ckasano: adversus’quos caveri non potuit) ', Opm
OTHOCATS CIOJA:

la Cp. npornas sroro 1. 2. § 9. i. £ 1. 3. D. si quis caut. 2, 11; L. 22, pr.
1. 37.§1.D. ad L. Aq, 9, 2; 1. 25. § 2. D. loc. 19, 2.—1b]. 13. § 6. D. loc.
19, 2; ep. 1. 2. pr. D. si quadr. 9, 1.—1¢ L. 18. pr. D. com. 13, G; 1. 15. § 2.
D, loc. 19, 2; 1. 1. § 4. D. de obl. et act. 44, 7; 1. 28.C. loc. 9, 65.—1d L 4.
. de per. tut. 5, 38.

6*
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a. Hempeogonayoe nposasnenie CTUXIfiHEXD CHIB IMPUPOLEL: MO~
&apdb (kpomB TOro caywad, ecimr NPATHHOI €ro ABIACTCA 9ba
Ju00 Buna) '°, HaBOAHemie, Oypw, rpagoburie, xopabiexpymenie,
3eMIeTpACeHie, MOPOBYIO A3BY i T. M. 'f

b. TabaHOCTE M CMEPTHOCTH BCEr0 MATEPiadbHATO, BH YACT-
HoeTH cMeprh M 0oxksHb paGoBs M KUBOTHHXE 'S; HOO ® 910 He-
NPefOTBPATHMELA ABJIEHiA NPUPOAM; coBepmenHo npasuisao Top-
rosoe yaoikemie cr. 395. 607 npauuciiers ciofa yTeuky, yCymKYy,
BOOGme BHYTPERHION IOPIY TOBADA;

¢. Ho taxixe m vemosbueckia macmibcreenuns xbiictsia, ecnu
OHHE HEmpeofOINME, HAmp., Hanajesie pa3GOHHUKOBH, NHDPATOB,
HamecTsie Bparos ‘M.

3a cayuail JOKHHER 0TBhYaeTh, KOHEIHO, TOrAA, KOPAA CASUS
macrymurs Bexbgersie ero culpa wit mora ' (Takd Has. casus
nixtus); ato coGersendo orsbrerensees \ne sa cayuaii, a 3a
IpefmecTBYOmYo culpa mim mor_zpﬁa ocANdE CIydad OIKHUKD
orsbuaers NpH HATHUHOCTH 0€QGATO, Ha TO® yroBopa (mamp., BB
cayuak xorosopa crpaxoBanid OThs omﬂ IPajo0HTis, IANLKA CEOTA
0 T. 1), 32 OOBIKHOBEHHHAQCASUS—BS caydah cyOnerTuBHON (Tex-
nmueckoil) custodia (§ 287); %85 MPOTUNT 0GIACTAKT, npumbasgerca
H292JX0: €asus a nulld praestantur *; sxbes Beabpcrsie cayuan
00433HHOCTS NOLEEUEA VMEHBIIACTCA WIM JaXe NpEKpalnaercs,
ecam norndnh Bech npexvers poara °. Cabnyers, Bupouems, samh-
THTB, 970 CAydall uMbersSHaYCHIe JHIb BE 00M2CTH 06A3ATEIHCTED,
HAIPABICHHKXD HA WHAMBHAYaIbHO-onpenbiednyio semp (species);
HAIDOTUBD, €CHU NPeAMeroM’ 00A3aTeNbeTBS CIYAATH JUIb POXO-
BEMB OGpasoMb onpepbienssia Bemu, TO cayuait syhce memm-
caand ' (OTEYZa NPABMIO INOCCATOPOBD: Seuus perire non cen-

Ia 1. 30. § 4. D. loe. 19, 2.—1f1. 8. § 1.D. nantae 4, 9;1.5. § 4. D. comm.
13, G; 1. 52. § 3. D. pro soc. 17, 2; 1. 11. D. de per. 18,6; § 2. 1. qu. m.xe 3,
14; 1. 15. § 2. 1. 25, § 6. 1. 83. i. £. 1. 36.D.loc.10. 2; 1. 1. §4. D. de obl. 44,
7124 §§ 3. 4. D. de damno inf, 39, 2.—Jgl 5 § 4. L. 18. pr. D. com,
13, 6; L. 23. i. £ D. de reg. iur. 50, 17; L 10. § 1. i. £ D. de L. Rho d. 14,2
1] 3. § 1. D. nautae 4, 9; L. 6. § £. L. 18. pr. D. com. 13, 6; L. 1. § &
D. de obl. et act. 44, 7; § 2. L. qu. m, re 3,14.—' 1. 22. D. de neg. g. 3, 5.
1L 5. §4 L 18. D. comm. 13, 6; . 10. § 1. D. de 1. Rhod. 14, 2; 1. 1. §4. i.
f D. de obl. 44, 7.—2 1. 23. D, i £ de r. i. 50, 17.—* 1. 5. § 4. D. comm.
13, 6; 1. 3. D. de per. 18, 6; 1. 1. § 4. D. de o. et a. 44, 7; 1. 37.1.51. D. de
v. 0. 43, 1; L. 107. D. de sol. 4G, 3; §§ 2. 4. I. quibus mod. re obl. contr.
3, 14; § 5. 1. de loc. 3, 24.—* L. 4 D. de iur. dot. 23, 3; L. 80. § 6. D. ad
l. Fale. 35, 2; 1. 1. §§ 2. 4. D. de o. et a. 44, 7; § 2. L. qu. mod. re eontr..
obl. 3, 14.
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setur); moaToMy JMOUKAAKD ACAEKHON CYMMBI He 0CBOGOXKIALTCA
ThMb, UTO IpejHA3HAYEHHHA UME HA YIOBICTBOPEHie 10Jra ACHBIH
cropbim 8o Bpema momapa °. Jaabe, cabayers sanbrazs, uro cay-
YAHHAA HEBO3MOKHOCTH HCIOIHEHIA BDb AJBTEPHATHBHHXH 0043a-
TEJABCTBAXD HACTYNACTH JNb TOFAA, KOLJA Y:ke He CYIIeCTBYITH
gcn anpTepHATHBHEE npefMersl goara ® (§ 208 mp. 25. 26). Oco-
OmA mpaBmiia NpEMbHAIOTCA Kb ToBapumecrsy. Ecmm exyuai mpo-
H30WeNsh Npu Befenim Xban ToBapHmeCTBA OJHEMP U8 SOcCii, TO
yuiep0s majgaerd Ha BehXb ToBapumiell, Bee DABHO, MOBPEKICHE
au (mna moruGAm) Bemd TOBADUINECTBA KM Beiymaro ybia To-
Bapuma *. Ecaa caywafi npousomens HeSaBACHMO OTH BejIeHia L5,
TO ero BPeIHELA MOCHBACTBIA NMAjAIOTh Ha TOBApHUIEH JUIMb TOrAR,
LOrfa 1oBpesaeHsl (M TUOruGiad) Belly ZOBAPHIECTBA; BPelb
HAH TOBPOAIID BEIUU,

IaJAeTh Ha OTABIBHAr0 TOBAPHUIA, KOTAA CIYH
EOTOPHA OHB oﬁhu,a.n'b AO(‘T&BHTB 10 4CTe
a JIAms BS NoAB30Bauie ° 9 N\

Cayuait, o hOTmeI’L MBI Bmmemmn cabayern pascmarpu-
BaTh, KAKD OOBEKTHBIEIA, nﬁpamuuﬂ Bel(b caydai; nbkoTophe
HOBHIG MHCATENN OTHOCATE'RD CAsUS™TAKKE TAKD UMA HASBAHHYIO
«CYOBERTHBITYI0 HEBO3MOKIQCTE » MOLL 9TUMD BRPAKCHIEMD OHE pPa-
3ymbiors 15 caydauBp KOTOPEND AONKHHER Beabjicrsie uasber-
HBIXG I0DEIUYECKENS, COORTI (Ramp., DECHIPONpiamniu, cyaednaro
phuorenis, sanpenieHif WBEB032) HE MOKErh UCIOJNHHATH 0GBIAn-
Haro Abicrsiz; Ho sybesr mbre mammmo casus m g npmwbuenia
npasmias 0 caydab wbre ocmosania *% Toumo Tarxe HeyzoGHO ro-
BOpATH 8x%ich, KAKh 3TO HEIABAO GRLI0 MPENIO&EHO, O «IOPULH-
UeCKOMDb cIyuab»; MOKHO TONBKO YTBEp:KIaTh, 4t0 31bch HbTH
BUHR Ha CTOpOHS JNOMKHEEA, TaKb 9T0 08B He orbuaers sa
yORTRE.

II. Ecau odno w mo ace cayuairioe obcmoamearcmso Win
abiicTeie Tpersaro auma BMECTE b BpegoMb NPRHOCUTH N KaKis
a60 BEI'OABI, TO LOCIBAHIA ZOCTAIOTCA KPEIATODY HIH TOLKHALY,
CMOTDA 1O TOMY, Ha KOro majaers Bpels: commodum eius esse

® L 11. C. si cert. pet. 4,2.—° 1. 2. § 3. D. de o0 quod certo loco 13,
4110, i £ 1 11. D. de i. d. 23,3.—71.52. § 4 L 58. § L. L. 60. § L.1. 6L
D. pro soe. 17, 2.—21.58.§ 1 i. £ D. pro soc. 17, 2.—2 1. 53.pr. D. pro
soc. 17,2.—9%3 1. 33. D. Joc. 19, 2 1. 18. § 17. D. de a. . v. 19, 1; L 21
BB xoau:h (quid, si rem—praestare debeo) D. de her. vend. 18, 4.
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debet, cuius est periculum '°. IToatomy, Hamp., mCkm 0 kpaxh i
TOBPEEACHIE Beld NPHHANICKATH NOWLKHUKY, ECAH ORD Hecerb
BPeIHEL TOCTBACTBIA 9TAXBH (axToBs '’; BB MPOTHBIOMD Cayuab
ONM TIPUHANIEKATE KpeauTopy '

I IIpasuno: commodum eius esse debet, cuius est peviculum
BHPAKENo Bb HECKOMBEAXD MBCTAXD MCTOMHNEOBDL '* BH TAKOMB
o6mewd BUXB, 1TO 13B HEro A0 mocablEAro BpeMend BRBOJHIN M0~
noxenie, OVAT0 BeAkill kpeguropds AMBeETs NPABO HA MIOXH I NpU-
pamIenis, KOTOPHE BOSHUEAOTH MeHAY YCTAHOBJEHieMb M MCHOIIe-
miews obaszarerscTra. Ho b mocabjpmee ppems XOK232HO, UTO ITO
N0M0&EHIe OTHOCHTCA TONBKO KB onerosae obligationes '*; Kb
APYTHND 00432TEMBCTBAMD OHO npuybRAerca anmb BH TOH wbpB,
MOCKOJBKY OBHAYEHAHSs TNPUPAmIeHis JABRAIOTCA HACTAMK ReIy,
namp., Bucamie naoxs, alluvio '°. Ho u Bb o6aacra obligationes
0Nerosae KpeuTopy NPHHAUICKUTH HPABO UMb Hi Ty UPHOKLIS,
KOTOPYIO Bemip mpmiecaa wxenocpedemeenno (commodun ex re), Ho
ge Ha Ty HPNOHIb, KOTOPYO JMOLCKEHKSD MOJYTHID XOTA U IOCpel-
CTBOMD JAHHOW BeIM, HO CBOCH™KBATENLHOCTEO, HAMmp., Ha COM-
modum ex negotiatione.

IV. § 239. OrpbTeTReHHOCTs NOMEHHEA 32 ABMKNIN, HEJOCTATRH
¥ HNOPOKH.
Brinz, § 230.

Ibamit paxs 06A3aTenscTBs BMEETH MBABIO AOCTABHTH KD -
TOpy M2 BCErJA HIM HA BpeMs o6dajamie THieCHHMH X 6eath-
JeCHHIME BemaMm; Bb cayyal ThiaecHHXD pemeii—muian npaBo €oo-
cTBennocTH, M Riaxkmie, mam detentio (wbna, Kynusd, Haems Th-
JECHHXD Bemed); B cayuab GesrbiecHsxb—o06aajanie BeIHEND
AT 00432TeNbCTBEHHKING JIPaBOMD (Hamp., TPOJNK: CEePBHTYTA,

0] 10. D. de r. i. 50, 17; § 8. I. de emt. 3, 23; 1. 22. § 3. C. de furt.
6,2; 1. 13. § 1. D. comm. 13, 6.—"1 L 7. §13. D. comm. div. 10, 3; 1. 13.
§17.D.do a. e. v. 19, 1.—* 1. 14 pr. §§ 6. 10. 15.16. 17. D. de furt. 47, 2; 1. 25,
§8.1 60. § 2. D.loc. 19, 2; 1. 12. D. re iud. 42, 1; §§ 16—17. L de obl.
quae ex del. 4,1.—13 L. 35. § 4.D.de contr. emt. 18, 1. 1. 13. § 12. D. de a.
e. v.19,1; 1. 11.§§ 8—10. D. quod vi43, 24 1. 14. pr. D. de furt. 47, 2.—14 Car.
whera mp. 10— 1. 3. § 1. L. 13. §§ 13. 18. D. de a. e. v. 19, 1; L. 13. L. 16.
C. eod. 4, 19; 1. 7. pr. D. de per.18, 6;1. 7. §12. D. sol. matr. 24, 3. =181.23.
D. de leg.1 (30); 1. 16. L. 26.D. deleg. 3(32);1. 8. 1. de usur. 22, 1.—% L2k
D. de her. vend. 18, 4.—8 Memny 1. 13. § 11 u § 13. D. de a. e. v.10,1.
—19 1. 13. § 11. cib; cp- morxe L 13. § 18. D. i. f. eod.—* 1 13. § 13. cit.
cp. 1. 50. D. de iure fisci 49, 14; 1. 49. § L D. de usufr. 7, 1.
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tpe6osania). Bo BeEXD 9TUXD CIAYTAAND, €C.zi 0023AMEALCINGO He
ecms negotiwm lucrativem * (§ 70 sub III), nonxaurs orsbyaers
OOKIEHOBEHHO 32 TO,

a. 170 JOCTaBIEHHKI TPLIMETH 10Jra OCTAHETCA 32 KPeIUTOpOMb
BCErJa WA BH TeJeHie onperbienHaro BpeMeHH; BB UDOTHBHOMb
ciaydal goqsHnks 064325 10 00LIEMY IIPABATY IUIATATH UATEDECS;

b. 9T0 mpeaMerH joara He CTPAA2eTh HELOCTATEAMA HJIH IHOPO-
KaMu, ROTOPHE BPEAATH O0MANAHI0 HIM MOJB30BAHII BeIBIO, K
BO BCAKOMT CJayyah ABIAIOTCA NPOTUBHBIMA YroBOPY; BB IPOTUB-
HOMB CayIah HA NONKHMKA TNafaeTh OTBBICTBEHHOCTH, BHPAKA-
0mMagaca wid Bb UPeKpalieHin JOroBopa, WIM Bb BO3BPAMIEHId
CYMMBI, Ha KOTOpPYIO yNMeHbIIMIACH I5HEOCTH npejyera BCIbicTBie
HETOCTATKOBD MU TOPOKOBB, MM Bb yumiarh nmepeca..

Croga ormocsrea cabayomie gorosops: 1) xymra *; 2) yera-
HOBICHIE dos venditionis causa acstiwfita (§%832)% 3) u’bHa ' 4)
pazrbas *; 5) mEpoBad crbika OTAOGHTENSHO BEIM, KOTODAA AAHA
Bh BOAS orcrynmoro ° 6) orraua‘Bemprsybero miarexa ’;7) yera-
nosnenie pignus ®; 8) ornaua Bemiel BHAMME °. Puyckie w0pACTH
PA3BHUIM OBHAYCHHEBIe JB3 BNIA, OTBBICTREHHOCTH JOJEHNEA OpeH-
MymecrsenHo Bb npuwbitenin kBykymab ' n sarbus nepeneciu
noutH Beh yeramoBleRHEIe OXHOCHTENBHO KYILIM OPHHIHUOE Ha IPO-
7iA 0058aTeNBCTBA, (BEIME Bepenncienasid. 1[09ToMy M H3IOKAMD
OTHOCAIIACA CIOA HWODMEL PUMCKAT0 NpaBa JWMb Bb YIeHIA O
kyoah (§§ 288. 289).

V. § 240. OrpbreremnocTs AQIEHERA 32 mMOra (32 TPOCPOURY).

t. D. XXII, 1: de usuris et fructibus et causis et omnibus accessionibus

et mora. — v. Madai, die Iehre von der Mora. 1837. — Fr. Mommsen, 55

kunrk, yrasaunnoit ke § 236. — Kniep, die Mora des Schuldners. 2 rouma.

1871. 1872.—v. Waldberg, die “Mora debitoris in ihrer Bezichung zur Culpa.

1878. — Ryek, L. v. d. Schuldverhiltnissen. §§ 83—88. 1830. — Vangerow,
§ 58S.— Windscheid, §§ 276—231.—Brins, §§ 271—274.

To o6croareascrso, 4T0 JOMKHAED HE HUCIOJINAIL BB CPOKbD
00532Te/I5CTBA, He OKa3blBAeTh CaMo 110 ce0h HHEAKOro BJILAHIA

1 0 monparmeEous cu. Bame § 70 Texers Kb mp. 14—16a. —* 1. 11
§2 D.de a. e v. 19, 1; L. 60. D. de ev. 21, 2. — 3 1. 1. C. de iur. dot. 5,
12; 1. 16. D. de jur. dot. 23, 3.—* L 1. § 1. D. de rer. perm. 19, 4; L 1. C.
eod. 4, 64; 1. 29. C. de ev. 8, 44; 1. 19. § b. D. do sed. ed. 21,1; 1. 2. D.de
perm, 19, 4. —51.66. § 8. D. de ev. 21, 2;1. 10. § 2. D, c.d. 10, 3. —% L.
33. C. de transact. 2, 4—" 1. 4. C. de ev. 8, 44; L. 24. pr. D.de pign. act.
13, 7.—% 1. 9pr13‘7l36§1.D.dep1gn act, 18, 7.—21, 9. pr. L7. L.
8.L33D10019 = 119. §4C L 16, § 1. DL eod;; 1.13§6Ddanm.1nf
39, 2—1 £. D. de aed. ed. 21, 1; t. D. de eviet. 21,2
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Ha ero 006A3aHHOCTH, passh ecam ¢b HemEmoNHeHieMD CBA3BAHEI W3-
pheTanA mocrbacrsia o0codmMm onpexbieniaMm BH JOroBopd, sa-
phmanin wm mo sakomy (y HOBHXS OpHCTOBD — mora obiectiva,
mora Bb OOIHPHOMS CMEICTB); 63 002060pM WAL 3G6MUGGIIW; HATID.,
JI0KHAKD 0043aWb YOJXATATH HEYCTOHKY ', EPeluToph MOKers
OTCTYOHTECA OTH AOroBopa (§ 286 np. 48); no saxony Bb AbKO-
TOPHISH CAYYAAXH HA ROJAHAKR BO3JAraeIca 0043aHHOCTD ILIATATH
upouenrs (§ 42).—Ho Bamuma mocabjersis HACTYmAalOTh BE TOMB
cayuah, ecan JOMKHHES HAXOAMTEA in mora (9acTo BYECTO mora—
stat. per debitorem quominus.., Y HOBHIXH ISPUCTOBL: mMOIa
subiectiva, mora B»m Themomb cumcak, mora solvendi, Hemcmpas-
H0CTH, MPOBOIOYKA, TPOCPOULA).

I. Yecrosia npocpownu (mora). Jonxnauks eme He HAXONATCA
BB Mpocpoukh, 1) xowa nacmynuio epeMd UCROAHENLL 10 0043
MEALCMBY, @ 044 IMO0 euye HeodLoduMOsN 2) WmoGvL  JOAHCHUKS
noayuuzs Hanomunanie, 1w 3) wmebve HEUEROAHCHIE RPOUIOULAO
NO €20 GUMM. <

1. 1lpaBnna o Bpemen:m MEIQJHEHIA 110 00A32TEJNBCTBY CM. BB
§§ 227. 228. . .

2. Ilpexie whyp UPACRYIAZE Kb HCKY, KPEAUTOPS AOJNAEHD
nOnHTATECA BEGCYICOHRING NYEEMB CKIOHNTE JOJLKAUEA Kb X0GPO-
BOJBHOMY HMCIONHEHIK; OHG AOJKewb HOTPeOOBATE OTH HEro IJa-
Texa, Hanommunh (intempellare) 2. Ho EOMY npHHALIeRUTD dHICH-
HO® UCKA TpeGoBaHie, T0TH HE NOIb3YeTea MPABOMb HANOMEHAHIA )
cTAN0 GHTB, HAKOrIA He MOKETh NOCTABATh AOWLKHHEX Bb IPO-
cpousy.—Hanomunamie xoikH0 6HTH crbiamo camomy JNOIKHHKY
HIH ero NpeicTaBmTeNio ‘', B Bajiexamee Bpesmd (T. e. He Bb
HeymECTHOE BpeMsa, HANp., B Uachl, HENOCBAIICHHE® 3aHATIIO Ak~
JaMd, U He NpPe:KJIeBPeMECHHO, T. €. 10 HACTYIUIEHIA BpeMeH: ACIo-
menia) °, By magicxamems mberb 7; BUpoYeMs ANA HAIOMUHANLA
He Tpedyerca cofmofieHia karuxb 1160 Gopms.—Bb punk mexmo-
yenia He Tpe6yerca mamommEamia (lex interpellat pro homine,
mora fit ex re): a. ecim HATOMMHAHIE HEBO3MOKHO 8a OTCYT-
cTBieMs AOLKHMEA % b. ecum KTo 3aBAXBIE BEmIBI0 MOCPEJCTBOMb

11, 12. C. de contr. stip. 8, 37; L. 23. D. de obl. et. act. 44, 7. —* 1.
32, pr. D, h. t. 22, 1; 1. 36. § 3. D. de leg. 1 (30); L 24, D. quando dies
36, 2; 1. 23. D. de verb. obl, 45, 1. —3 1. 127. D. de verb. obL 45, 1; 1. 88,
D.deri50,17. —41. 24 D. dev. 0.45 1.—35 1 32 §1. D, h. . 22,
1.—5 1. 49. § 3. D. de v. 0. 45, 1.—7 1. 32. pr. D. h. £ 22, 1.—*¢ L 23 § 1.
D. h. ¢, 22, 1; L 2. D. de naut. foen. 22, 2%
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nemukTa (TafiHAr0 MAM HACHIGHATO NDHCBOEHIA): Semper moram
fur facere videtur ° ¢. ecas tpedosamie OPUHLUICKATS M-
HOpY '°.—Ouens CHOPHKMS Teleps ¢xbraicsa BONPOCE, TpeOyeresd ian
HAIOMHHAHIe BB TOMD CAy4a’b, el Mpn BORHKHOBEHIE 0643aTENs-
CTBA YCTAHOBJIEUD ONperblieHHA CPOKS mIarexa Had (KAKD OGRIK-
HOBEHHO BRIDAKAIOTCA ), IpaBAa Jut, 9to dies interpellat pro homine.
Herounnkr '* me nawors onpexbaeanaro orebra. Ilo TPABHIBHOMY
mabaio, 1B10 3aBucuTs oTs mankpenia eropons; mocakimee MomeTH
OBITH HAUPABICHO MM HA TO, YTOOH 0 VCIOBICHHALO JHA Kpe-
auTops He uwbIh mpaBa TpeGoBars, mam Bwberh cb Thub m ma
T0, 9TOGH BB YCIOBJIEHHLH AGHb NOLEHUED HCHONONIL 0083a-
TeISHCTBO  AOOPOBONBHO. BB commurensmaxs eayuasxs eabiyers mpeimo-

Jarath BTOpog Hawbpemie, KOTOpOMY e€00TBBTCFRYeTs noaoxenie «dies inter-
pellat pro homiue», moromy uro aro mozoxenie Hauero eroxbiis OnLo

C006mIAeM0 [pHETAME BB EayecTsb HOpMBI npasa, ﬁ“} ig ocradoch 0Gess
BIiAHIA Ha Hapox® (§ 7 vexers mocad mp. 5), %

3. Jowrnuxs HeBHHOBeHL BL HeMCIOMHEHIA, €CTH OBD MO
U3BULNTENLHONY 3a0ay:xneniio '* ge sHaeTs caMaro 06:3aTeasCTBa,
ero paswbpa win Bpemenn ucnmﬁziqﬁi K;wanp., HacTBIHAKS eme
HeX0CTaT0uHo OCBbIOMILICA HNCOCTOARM HacaBacTBa, MOpyIATElD
REJIAeTh Hpeikie y3HaThOTH TEABHArO JOMKHUKA, ODABIA 1,
9T0 ORL He HCHONHULL Q0a3aTeNscTsa ''.—3arbMp XOLEANES
HeBUHOBEHD Bh TOMB, il‘:fly?la'},g ‘ecan menonmeniio nowkmain pakm-
HISI 00CTOATENBCTBA, %" muzg., OHG HAXONUTCA BB OTCYTCTBIEM 1O
AbIaMb TOCYX. CaymObyeBE mabny y Henpiareaed '®, umn Epegu-
TOp® OTcyTcTByers . CORTACHO €b ITHMT OXHO WHCTO HCTOYHH-
KOBH ' npaMo mpusmaers culpa yeXOBieMb NPOCPOYEH, TOABKO
onus probandi (orcyreTsiA BHHH) JekOTH Ha JOKANEE. DTHME

-

° L. 8 §1. L 20. D, de cond. furt. 13,1; 1. 7. C, do cond. ob t. c. 4, T;
1 1. § 35. 1. 19. D. de vi 43, 16.—° Cp., e oxaoii eroponsr, 1, 8. § 2. D. de
leg. ad. 34, 4; 1. 26. §1. D. de fid. lib. 40, 5 L. 3. C.in qu. . int. 2, 40; 5
Apyroit eroponw, 1. 87. § 1. D. de leg. 2 (31); L 6. C. de a. e. v. 4, 491
B monpay aroro yrasmmaors ma 1. 33,1 114, 1. 135. § 2. D. de v. 0. 45, 1;
1. 8. D. si quis caut. 2, 11; L. 40. D. de r, cr. 12, 1; L 10. C. de a. e. v. 4,
49; L 12. C. de contr. stip. 8, 3% L 2. €. de iur. emph. 4, 66; c. 4. X. de
loe. et cond. 3, 18; nporuns aroro: L 26, § 1. 1. 53. pr. D. de fid. lib. 40, 5;
L 17. § £ D. h. t; 1 49. § 3. D.de v. 0. 45, 1; 1. 3. C.in gu. ¢. in int. 2, 40;
1.5Cdea e v.4495 L5 C.dop.ie 4 54 L2 A f L322 D, ht
@) 82,8 1D, do vue, 45, 1. =50 5 D). da.r oc 12,1: 1..63. 1, 99,
D. der. i 50, 17; L 24. pr. D. h. t. 22, 1.—% 1. 42. D. do r. i. 50, 17—
1. 5. D. de r. er, 12, 1.—% 1, 23, pr. D.h. ¢. 22l —1%1.17.§3. D.h: £ 22,
1.—-181 9. § 1. D. de usur. 22, 1;¢f 1. 91. §3. D, deiv. 0. 45, 1.
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Munucmeperunb Adenapmamenmamb, (Y. 18ir
Aseycma 14), w cayxba no yyenoin vacmu. (Vi
1812 I'ensapa 12).

2. Omnyuwenie na 60130 b sewacio.

§ 79
Ommyujenie Ha BOAXO Cero poja IpUHajAe-
XKUmb COOCMBEHHO Kb AOTOBOpPAaMb, M ecuib
ycaosie 3akAmy¥aeMoe MexAy uombujukomn u
ONIMyCKaeMbiMi HA BOAX KpeclTbAHAMM, IO
KOmopomy uepBblid 3a masbcminyro naamy ga-
pyems umbh cBoGOAy M ycimyHmaemrn npaso col-
cuiseHHOCmM Ha u3BbcmHoOe( mpocmpaHcmbo
seman emy npunagaexaujer. Ceiwr pogs omny-
UjeHIA HAa BOAIO TpesKAe €ero 6bInb BO BCe He-
nzpbcioens; HO BBeAeHD Bb ynmompebaeHie mok-
»0 Bh 1803 roay, OaarozbimeasHpiMm Bugamu
uptab GaaromoayyHo Lapemsyroigaro HMIIE-

PATOPA ANEKRCAHAPA-L,

‘ § 8o.
Omnyckams maxuMb o0pa3oMb Ha BOA
mombuguks MOMEmbL Kakn GaarompiobGphmies-
HBIX'b, WMAKD W POAOBDIXh KpecIubANb, KaKb
1o opuHaykh, maxb u hapIMU cereHiaMU, M
ynisepXjAams 3a HuMu uanm Hhkomopmzi yuya-
cmokb 3emMam, maw u ukayro aavy. . Ycaosisa,
3aKAl0YaeMbIA IMAaKuMb 06pa3omMbt MeXAy Io-
MBlUMKOMDh M YBOABHAEMBIMMA KpecrobAHAMM,
IpejociaBAeHbl cOBeplieHHO 060¥0jHOMY cO-
raaciio goroBapuBalouuxca (1), MW TPOM3BO-
AAMICA HA NPaBAAAXD HOCHIAHOBAEHHBIXD AMA
Bchkxb porosoposn Boobumie, (CGue. Kuuey III);
HO OpuBogamca Bb agblicmBo He mHave, KakKb
Cb com3BoAeHia Bpicoyariuicui Biracmim, KOIIO-
poe AoaxeHb wmcmpocums nombuukns mocpea-
emBomb I'ybepHckaro j/lsopancraro Ilpegsopu-
mean, ypesn Murucmwpa Baympenuanxn abas (2).



MORA KPEIATOPA. § 241. 91

[POTEBHO €ro HHTepecaMs, HAOp., apeujaropd umbnia—s®b TOMB
cayuak, ecim nocabgaee He mepegano emy Bb HALIE:Kalniee BpeMs,
TAKb YTO OHB B3AXb YKe BB apeniy Apyroe nmbrie **2; npm or-
CYTCTBiM 3TOr0 yCJIOBIA OTCTyMJIEHIe OTb JOrOBOPA AONYCKAETCA
TOIBKO BB cayiah ocodaro yromopa (T. H. clausula cassatoria).

III. Ipexpawenie npocpouru. Ipocpoura 10i:KHHEA OpeKpa-
maerea (mora purgatur): 1. ecau TpeRpaimeno o06A3aTeabCTBO M-
TeKEND UIM HHEIMD OyTend °%; 2. ecId KPeluTopd AAIB OTCPOIRY,
npaxo ' mwim MongamuBo (HAmp., YCJIOBHON WoBamied, jake eciu
condicio deficit) ** 3. ecam ROMKBHED HATIEKAUMB O6PA3OMD
npejaraers KPeguTopy HCIOJHEeHie,—LIA Yero Tpeoyercd, 9roOsl
OHb UPegIOKuAs H BoambieHie Bpejg2, KOTOPHH NpPOU30meETDH
OTH TPOCPOURH *?; ecaH EpPeIATOPS He MPHAAMAETH NPEII0KeHid,
TO OHB €AMb MNONAZAETH Bb NPOCPOULY: OJHOBPEMEHHAA NIOTa Kpe-
AATOPA M JOJKHHKA HEMEICIUMA. "

ITpunoxenie.

§ 241. Mora spegiTopa.

mora cromany 1801, Hirsch QhovisiRg T vors Gl blgerversge. 1005
Windscheid, §§ 346—347.—Brinz, § 275.

ITpocpoura mmcjuma u. B8 cropomb EpegmTopa—BB caydab
HeNpHHATIA OpPeJIoReRHaro MCnodHenia (Bb MCTOYHHRAND: IOra,
yacro: stat per creditorem quominus..., y HOBHXB MOPHCTOBL:
mora accipiendi).

1. Yeaosia. Epedwmops enadaems s npocpourxy 65 moms
CAYAUN, ECAU OWE HE MPUHUMALIE UCROANEHIR, NPEIAOHCEHHAID
Hadaexcawus oopasons ' (8§ 225. 229). Tars kaks o npasu-
aamb 0 wherb mcooamenmia (§ 229) moorja mpeaMers XOJra JOJ-
Heab OBHTH JOCTABJEHD LDEIATOPY, & JNHOLA2 CaMb KPeTAToPD
IOJLEeHD ero3abpars, TO I10JLRHHULD, Ipeinarad menoluenie, mHOra
noxReAT HwETh TNpeaMers Noxh Pykoiw, a mHOrga ABTH: HMHOrIA
Tpedyerca (Kakh NUpERAS TOBOPUIH) DealsbHOe NpeiIoXenie, a

#) & pr. L. 16. 1. 17. L. 20. D. de cond. furt. 13, 1; 1. 2.C.e0d. 4, 8: 1.
9. C. defurt. 6, 2—*2 L 24. §4. D.loc. 19, 2. 1. 135. § 2.D. de v. 0. 45,1.—*
1. 17. D.de cond. furt. 13,1;1.29.§1. D. de v. o. 45, 1; 1. 8 pr. D. de nov.
46, 2.—* 1.54. D. de paet. 2, 14.—3 |, 14. pr. 1. 31. pr. D. denov. 46, 2; 1. 72.
§§ 1-3.D.desol. 46,3.—%1.73. § 2. 1. 91. § 3. D. de v.o. 45, 1; 1. 72.§$ 1.
3. D. de sol. 46, 3; 1. 17. D. de per. 18, 6; L. 51. pr. D. de a.e. v. 19, 1.
11.89. 1. 122. pr. D. de v. 0. 45, 1; L. 41. § 1. D. de us. 22, 1.
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uHorfa crosecroe. Ilpenrnomenie corchut me Tpedyerca, ecau aa
OTCYTCTBIOM® KPEJUTOPA OHO OKA3an0ch Gul GesycobmumMs 2. —
TpeGyerca mu g2 BOSHNKHOBEHiZ MOra BUAA KPEIATOPA, BOUPOCH
CIOPHEIY H efBa Ju paspbmuMeil Aa OCHOBAHIM NCTOYAMKOBE °;
110 OCHOBAHIAMB CUpaBEIJUBOCTH, ero cabryers phmuts B yrBep-
AHATENBHOME CMBICTE; BOOGPA3UMb, HAUp., TAKOH cayuyal, Wr0 J0J-
AHUKD UPEIAraeTs HCHOAHeHIC EPEIATOPY TOrAa, KOria Bb RHINOh
nocabIHAro mo:kaps.

II. Hocamwdemsin. Ilpocpousa Kperuropa He AOMKAA OpHUA-
nurh  Bpega poskuuky. IlosroMy pomxmmes orsbuaers ¢n sroro
BpeMenn Jmmsb 3a culpa lata, xora 6 mpempe orpbuars 3a culpa
levis *. ITosTowy Bpexs majaers Ha KpegaTopa, eciu Bh cayviab
oﬁasa'renbcraa 0 POZIOBOM BEI JLTH ANBTEPHATUBHATO 00:3ATENb~
crBa Beabuersie casus mau culpa levis JoMRHAK2 HOrAGAETH TOTH
npeiIMers, KOTOPHIiT OHIB npeIomefs Bagh umemommenia °.
ITosroMy poMEkHNKE He 0043aHD Xpanurh HpeaMera JOJTa, eCIH
8TO BJIEUETH 32 OGO W3IEP:KEM NeHers wiu wMEcra; OHB MOKETH
BAECTH ro Ha Xpamemie B XDasy, ™\(Temeps 8% Cy1B), 2 eCad 3T0
He YROOHO, TO NPOAATh WM 1Q&e BRIOPOCHTH, NPELYIpPeldss: 00h
ATOMD EPEINTOPa; eCIUMONKHMRTCOXPAHNIL [IPEMETD NOALD, TO
EPeUTOPE JONKEHD BOSMBCTUTE emy Bch yORTER, Hanp ., HAEMAYIO
nIaTy 82 G0YKM, BHWROTOPHING (OIKHUED XDAHUID BHHO °, U3EPHLY
HA nponmramie paba °, HAeMHYI0 IUIATY 3 CRIALG.

1. Ipexpawenie, O6nopania npekpamenisa, naiosReHHEA M0 10-
Boay mora solvendi, npumbnaorea agaTornyno HKsIo0ra accipiendi'®.

VI. § 242. Orebrereemmocts JOIRHMEA 32 MONOJHeHie BH Haj-
aemamens miers.

Mureparypy cu. »e § 220 1w Cohn, die act. de oo quod certo loco. 1877.—
Lenel, das ed. perpetuum § 96 (dle act. de eo quod certo loco). 1883. —
Brinz, § 279.

I. Obwee npasuao. Jowxcwurs omewuaems sa Invicmeic 63"
Hud.f.’,emcame.ua MICMTs; 85 NPOINUGHOMS CAYUAW OME RAGMUNSG

* 1. 6.C. de us. 4, 32.—2 Cp., ¢ ogmol cropons, 1. 37. D.mand. 17, 1;
L 72, pr. D. de sol. 46, 3; ¢s gpyvo#t cropons 1. 18. pr. D. de const. pec. 13,
5;L3. § 4 D. de a. o. v. 19, 1.—* L. 5. I. 17. D. de per. 18, 6; 1. 9. D. sol.
matr. 24, 3, — °L 84 § 3. D, de leg. 1 (30); L 6. D. de dol exc. 44, 4;
L 72. pr. D. de sol. 46, 3; 1. 105. D. de v. o. 45, 1.— ¢ 1 1. §§ 3. 4. D. de
per. 18, 6.—" 1. 12. 1. 14. pr. D. eod. 18, 6.—"a 1. 10. § 2. C. de bon. auct.
ud. 7, 72; 1. 20. § 1. C. de agr. cens. 11, 48. — 8 Cum. mhiero nu npms. 6
ml 8 D. de trif. 33, 6. —? L 38. § 1. D. de a. e. v. 19, 1,— 10 |, 17,
D. de per. 18, 6.
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mans nwas. interesse loci. Interesse loei Mokers OHTH PATHINO
o cojpepxkanito. Haorna yhicrsie »s memajne:xamens mberb pas-
HAETCA HEHCHUOJIHEeHi (Hamp., xbno mjgers o mocrpoikd moma);
TOTa KPejuTOpd MOKeTh TPeGonars noBtopenis pbicrsid BB Haj-
nexaniens wmberb ', Ilmorma gbitersie Bb memarexanmens mberb
6miBaeTs Menbe mbumo, wbms pbitcreie Bh majiekamems mberb;
TOrEA KPETMTOPD MOAeTH TpeGoBarh pasuuuil whamocredt *. Maorga
AibiicrBie Bp mHenajue:xamems MBerh jbiaerh XnA Kpex@ropa He-
BOSMOKHEIMG HUCIIQJIHATE ero 0043aTelbCTBO, KOTOPOe OHB JOJUKeHD
ORUYD HCIONHUTH BH TOMS ke Mberh, ryb u ero gomKHBRB; TOrLa OHB
MO:KeTh TPe0oBaTh, UTOOK JOJGEHAKD BO3MECTHTE eMy Beh yOBITENH,
npomemenmie 01h 910r0.— Bopoyens, mano sawbraTh, YTO HCHOI-
HeHie He Bb YVCJIOBIEHHOMD Wherh MomeT™s OwTH BHTOIHO 1A
kpeguropa (Hamp., Bempb obuanaers EbhgoMbMber Gousmero wWhA-
HOCTHIO, YEMDB BB YCIOBICHHOMD); FOrjia EDEIATOPH, NPOCHBIIIA
JORBUKD 00% HCOoAmemin BH TOWME wberbn moayumsmii ero,
HOJEEN's COTAACHTHEA HA BhIYerh pasmmusl whns °.

II. Ocobennocmu odazamermémes stricti iwris. Wanoxensns
npaBHIa He NpuMbHATHCHABS WPERHEMD ius civile xb obligationes
stricti iuris. Bw o6aactd obl. Benae fidei, eciu Kpemurops yro-
BOpIJICA Ch AOJKHHEOWSE 005 onpexbneHHOM® Mberh Hemommemid,
a JOUKHUKE BB 3ToMs MECTB He uCnONANNB, KPEIATOPS MOrD
NpexbABATL HCKD 13 KOHTParTa kaks B wberb memonmenia (forum
contractus), Taxs m BL mberb amyHOM IOgCYXHOCTH NOKBHEL
(forum domicilii n originis, § 24) *; ecxu 0B DPEIBABIATL HCKH
Bh mberk maunoii momxcyAHOCTM OMKHEKA, TO MOCKBEmifi mpECy-
Agajncd Kb menoamenito Bh aromd mberh m swberh en Thun KB
ynaarh interesse loci. Hanpornes, Bs o6macrm stricti juris obliga-
tiones, eciqu NOLKHAKD He HCHOJAHAND BB YCJIOBIEHHOMD Mberh,
TO IO JpeBHeMy ius civile KpexuTopd MOrb IpeXbABNTH HCKD MAIIL
Bb OTOMB MECTE, & JNOKHMED NPUCYEIAICA TOJBKO Kb UCHOAHE-
pilo By aroMs mberb (cramo Gmire, Gesw interesse loci) °. Ilpe-
TOpCKid BIBETH MOZYAHMND stricti iwris obligationes thwun ke
npasmiamb, 90 u obl. bonae fidei; mo mperopckomy auKTy Epe-
anrops MOrh u3b stricti juris obligatio |npegsasmts actio de eo

11. 2§ 7 D. de eo quod certo loco 18, 4 (... quemadmodum si quis
insulam...). — * L 2. § 7. cit. (...et ideo quod interest solum petendum).—
312 pr. D. de eo quod certo loco 13, 4.—* L. 7. pr. D. eod. 13, 4—° 1.
1. L. 4. pr. D. eod. 13, 4.
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quod certo loco dari oportet ® b wberk amunoit mogcyamocru
NOLKHUEA; 970 OBAD ApOMTpapHBI HCKb, BbL KOTOpPOMDL Cyibh
OpeocTaBIAroCch ¢B06G0AHOe yemorphhie BL To#t #e mbph, Kaks o
8b bhonae fidei actio, n Bb Koropom® OTBLTYMES DpHCYKIAICA Kb
UCHOAHeH1I0 Bb Mberh Heka u B TO e BpeMd Kb yiaarh mberaaro
unrepeca *. TaxuMn 00pasoMb Bb KIACCHUECKYI0 2UOXY MexAy obl.
bonae fidei u stricti iuris 6sL10 pasnnyie TOABKO Bb HAIBAHIY UCKE.
910 paaimgie Temeph He UNEETH HUKALOKO 3HAYEHif.

VIL § 243. Yyenie 06® marepect.

Iy. Mommsen, Beitrige zum Dbligationenrecht. T. 2-i. 1855. — Cohnfeldt,

Lehre vom Interesse nach Rémischem Recht. 1865.—Jhering, das Schuld-

moment im R&m. Privatrecht (Vt.rm Schr. Crp. 215 extn. 1879). — Vange-
row, § 571.—Windscheid, §§ 257. 258.—DBranz, §§ 281—281d.

Raxp BHAHO M3L M3M0:KEHHAr0 BEHLIIE (§§ 236—242), 00HELO-
BEHHO CIbicTBient Hemcnoamenis it HOWAIEEAMAr0 HCIOIHe-
Hid GuBaers 06J3aHHOCTH NONxHEGR IraTnTh unrepecs. Ho ecrs
u Takid 0042aTelbCTBA, KOTODHA C3 €aNA0 HONA.LQ HAIPABIEHE
HA YIJary MATEpeca; Takopa | 0@IbMasd acTh 00543aTeNbCIBD Ub
AENMKTOBD, 0043aTenbcTBo A cantio damni infecti u ap.; ymaaTe
HHTEPECa MHOIZA MOKHOTPEOOBATh U HCKAMM U3H BEIIHEIXD IPABE '
(§ 152 Tercrs npesgmmp.ll, § 172 up. 12).—Cnoso unTepecs
sabep Geperca me/B TOMB VCMbICIB, BH KAKOMB OBD ABJIAETCA
yeaosiens Behyp dacranyh mpass (§ 16), a Bb TOMB cMuicab, BB
KakOMb OHb ORUIL H3NOKens Bb § 71 wup. 1, & HMCHHO: BB KAKOMB
HCTOYHHEN  ymoTpe6agiorh caosa: id quod interest creditoris
(oTEyxa Heypauno 00pa30BAMIOE CIOBO «HHTEPECH»); @3 9IMOMS
CMBLCAIL UHINEPCES CCMY BPCOB, NOHCCCHHBLE KILME AUOO G5 €0 UMY~
WLCMBT  GCANICINGIC ONPLIMACHHALD ROIOICUMCAVHAL) UAU 0N
DUYAIMEABHAI0  hakma, 3¢ KOMOPLIL OMEMYALHE JPYLOE AUYD.
Ocobaro pascymorphbuia Tpebylors: 1) pusawps uwmepcca & 2)
€10 NPUYUHKAR COAZL C3 (AKMOMs, 3¢ KOMOPLLIE OMERYALINE OPY-
06 AUN0.

L. Paswyps. l[HrepeET. COCTABIZETh Bech YIUepOs, ROTOpBIH
NpUYEHEHD KPeIuTopy, COCTOUTH JAM 3TOTH BpEAd BDL TOMB, ITO
orb uMymecrsa orrbmizacs ussbermas vacrh, LKOTOpad YiEke Bb

6 t. D. 13, 4; de eo quod certo loco dari oportet; t. C. 3, 18: nubi con-
veniatur qui certo loco dare promisit.—71.1. C. h. t. 3, 15; L. 2. 1. 3. D. h. t. 13,4.
] 68 LTI D.deT v. 6;1.
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HEeMB 3aKJI0Yanach (y HOBHXH I0pHCTOBL—dAamnum emergens, I1070-
SKHTENBHHE BpeIs), Wil Bb TOMb, YTO Kb €ro UMYMIECTBY He IpH-
COGMIUNOCH YT0 JI60 TAKOe, YTO MOLL0 OH OPUCOENHMHUTHESA
( y HOBHIXH IOp.—lucrum cessans, HOTepAMHAA DPHOLUIB, OTPUILA-
TensHEUt Bpexs). llosromy, Hanp., yGuBmiii yyxoro pa6a, XoT0-
paro cOGCTBEHHHKD OTYYARIDL Cb HEYCTOWKOK UM KOTOPRIMD HE
OELIO emie NpuAATo OTKPHBMIeecd HAcKBACTBO, XOLKEHD YIIATATH
coScrBennuKy mbay pada I neyctofiky wmi iwhaRocTs Hacbacraa %
npojaBend, He BHAABMIE UPOXAHHOT Bemy, LOTOpPad BDb CBOIO
ouepenhb UPOJAHA MOKYIIIHEOMDL TpeTheMy JHIy, AOMKEeHD yraa-
TETh ¥ TOTH HHTEPECH, KOTODHIl YIIAYeHb HOpPBHIND MNOKYMIIH-
KOMD BTOpoMy uokymmuky *.—Dbespasiuymo i TO, IPOU30MIEND NH
Bpexb HEemoCPeICTBEHHO 1 HeoOXoAuMo Bexbacrsie spepuaro gakra,
U TIOCPENCTBeHH0 BCABACTBIC MANMYHOCEM M HACTY(IeHid
00CTOATENBCTBD, KOTOPLXD OTBBICTBEHHOE, JMUO He 3HAJ0 HIH He
Moo npexsExbTs (moarToMy, Hanps YOUBUIE J0OWAxb, KOTOpad
NpUHALIeKANY Kb UeTBepEb, M0LKCRD yUIaTHTh U TO, ThMB yMeHb-
muaach IBHHOCTh OcTadsHEXE JomaXell °; mpopasmii sasbiomo
[I0X0# CTPOUTeNbHK MaTEpiadh, ecid BeabacTsie 3TOr0 Py
JIOME, KOTODHA OBUIG BHETPOBHD ML I'HUJIOr0 MaTepiaia, 0043aHb
soayberuts 1hiHocTs OGPYMUBMAroca 1O0MA; NPOAABmIH 3aBbroxmo
60NbHOE ;KHBOTHOEy 3apasuBilee 3aTbyMb Bee €Ta10, 00432HD BO3-
wherurs nhanoers Beero feraja ®; meynuaraBmiii BL CPOKE CBOErO
JONra, TAKB 4TO er0,kpefuTops, Bb CBIW Olepexs ne OyAyud B
€OCTOAHIM YONaTHTh BH CPOKB CBO 0D, AOMKEHD YILIATHTD
HeYCTOREY,—B03MbINAaers KpeiuTopy W oTy HEYCTOHRY ™). He npm-
HAMAETCA TONBKO B pPACUeTh JMYHAA NPUBABANHOCTs BBpuTeId
(mamp., &L nacabjcTBEHNHOMY YYacTRy, Kb paly, KOTOpEIi ecTb
filius naturalis mony4aom@aro HAETEpPECh) M UpesBHIAHNA U upes-
whpara satpars ®. Bp cayuyab meomnpepbrenmocrd pasmbpa Bpexa
npaxogurca phmare abro mume no BbposrEOCTH: TOITOMY, HAD.,
KTO TpOjakh YIOBb PHIGH M He XOYeThb 3aKHBBATH HEBOAA, TOTDH
npucy:kaerca no yeMorphmio cyapu Kb IIATERY nbaHOETH Cpen-

2113 pr. D. r.r. 46, §; L 33, pr. D. ad L. Aq. 9, 25 1 19. pr. D. loc.
19, 2, 1 8. D. de ev. 21, 2; 1. 33. D.dedolo 4, 3.—* 1. 22. pr. 1. 23. pr. D.
ad 1. Aq. 9,2.—*arg. . 21. §3.i. £ D.dea. e.v. 19, 1.— 1L 22. §1. D.
ad 1. Aq. 9,2.—¢1 13. D. de a. e. v. 19, 1. — ? 1. 8. D. de in lit. iur. 12,
3; 1.2 §8 D. do co quod. e. 1. 13, 4.—2 1. 33, pr. D. ad 1. Aq. 9, 2; L G.
§2.D.deop.serv. 7, T; 1.48.i. £ 1. 44 D. de a. e. v. 19, 1; L 13. § 1.
D. de s. p. w. 8, 2; 1. 40. pr. D. d. i. 39, 2.
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HATO BO3MOKHArO vioBa °. Bupouems, wacto m NpUOIMIATENLHAS
onBHER Bpefa NPEACTABIACTh GOMBIIiA 3aTpyAHEHis; KaKb, HAMp.,
onpexbiuth yORTEHN, KOTOpHEe MOHEcHa KenbsHOIOPOKHAA KOMMIA-
pia Beabicreie Toro, uro B3ABmificA 3a MOCTPONKY NOPOTE Kb
CPOKy He OROHIET u3pbermoit wactu myrd? bb arnws caydams
OTHOCHTCH YIOMUHAEM0e BB KoHUE 9Toro maparpada moaomesie Hum. y. rp.
eyl § 260, mo koTOpOMY CYAbAl MOKErD J0NYCTATS NETUA Kb ONBHES HOXB Hpa-
earoio.—Ilo sakomy IOcrmmiama '° (mmbromemy ubiasio mpexynpe-
aats upeamBpHEA Tpe(OBaHis HHTEPeca), ecadm npeaMerh 006:Asa-
TeABCTBA NPeACTABIACTD ompexbiennyio IBHAOCTH, TO UHTEPECH He
MOAETH NPEBHIMATs ABOAHOTO paswhpa 210 ubarocra. Tars KaKn
pelakmia 9T0ro 3akoHa Lpadue HeoupepbienHa (sancimus in om-
nibus casibus, qui certam habent quantitatem vel naturam, veluti
in venditionibus et locationibus et Omni'hua contl'a.ctlblh hoe
quod interest dupli quantitatem minume,exeedere), TO cogep#a-
Hie ero BO30V:KA2eTh CHOPH; BH QEOGEHHOCTH CIOPATE: 1. 0 TOMD,
OTHOCUTCA JH ITOTH 3aKOHD A Kb TARHMD 0043aTeiIbCTBAMbB, KOTO-
PHA €3 CAMA0 HAMEAQ RATDARICHBEHAYIUIATY HATEDeca, & NMeHHO,
Kb 00432TeIbCTBAMD 3D JeAAKTOBS: TocnojcTayoniee Mubrie oTpa-
n2erh 9T0; M Bh camos’ ybib, Mesny mpunbpamn, ROTOpHE HpA-
pomurh [Ocruniagd, 0043areipcTsa H3h JSIUKTOBD He JHOMAHYTH
2. 0 TOMB, Lakig O0d3arenpeTBa cabiyers cuaTath TPEOGOBAHIAMU
qero au60 onpexBiaennar0; mmorie OPHCTH NOXB HUMHA PASYMEBIOTH
Bch 00432TENBCTBA, WEOFOPEA He HAIPABJICHH €3 CAMA0 HAUAIW
Ha VIIATy HATepeca; NpaBisHke OTHOCHTG CIOXA TOJBRO Takid
003aTeIBCTBA, OOBEKTH KOTOPHXD ecTh onperbiennad species MM
onpexbiennoe 110 KayecTBYy W KOJMYECTBY genus, mim pabara mo-
JeHIARA M peMeCIeHRHEA.

1. Hpunwmnas ceass nevcdy 8pedosts w ROPONCIAIOUNMSE OMEIDINL-
emeenrocmy Pparnoms. OcHOBamieM:b [aarexa nnrepeca OGmBaeTh
onpenbiennuit PartTb, 38 KOTOPHI A0JKHO 0TBBIATH APYroe TUIO;
n02TOMY BOSMBIEHII0 LOMIERUTH IAMb TOTH BPEXb, KOTOPHIA
apagerca biicTBATeabHLIMD cabacrBieMb 9Toro (aKTa; MHRIMI
CIOBAMH, Meacly Parmonts w 8pedoms JoaICHA CYUELCEO8RINT NP~
yumnan cgasn. Ilpwumngoft cpasu, Haup., Whrs HAIEANO, ecCIH
JIAHEBA (QarTh OLLTP CHOCOOEHD NPUYHMHATH Bpexdb, HO, OpEELEe
afMp aT0 cayumioeh, TH e Bpeamsla nocabjersia ma xhab mpo-

91, 12. D. de act. emt. 19, 1,—1 1. un, €. de sent. quae pro eo quod
interest prof. 7, 47.



YYEHIE 0Bb HHTEPECH. § 243. 97

ussens Apyrod ¢akrn (moaromy, mameemifr paoy caepmeinnyio
pany DOOANeRATS: OTBLTCTBEHHOCTH He 33 yobiiicTBo, a TonaBKO 32
HaHecemie pamul, ecIm CyMepTs paba mocxkroBaa Henocpedemeeno
oTh xbicTBia Tperharo muma ' mam sexbacraie HedpexHocTa
Bpata, ' wmm Bcabpersie coGerBemmoli HeGpexuoern %), [Ha-
IPOTUBS, OPUIMHHAA CBASL €CTh HAJNHLO (npaBuisibe: me YHUYTO-
RAGTCA), €CHA 70CA75 BOSHUKHOBEHid Bpejd HACTYNACTh HOBHIA
darrs, xovopsii 6w npomssent Bpeiabla mocabacrria, ecim 6u
OHH yxe He OblLIM IPOU3BEICHE: neque enim ex postfacto
decrescit obligatio '* (moaromy, namp., paspymusniii YYEON JoML
orebuaers m BL TOMB cnyiab, ecam noecrb paspymenia upou-
30MeNs n0Eapb, o6paTuRmif BB menexrn neh JoMa Toii uacrm
ropoga) "*.—Ilpu woacraruposanmin IPAIARHON 3ABUCHMOCTH Ha10
HOCTYNaTh €5 GONBLIOK OCTOPOKHOCTHIO, \BH 0COGEHHOCTH eciu
Ab10 m1ers o mnorepammoi OPUOHUEwE, ¢. 0 rEmoTeTHYeCKHO
Burogh. Iloatomy, ¢» ommoii croggzii.x, KDETBTOPS, KOTOPOMY He
BHJaHa cxbayemas Bems, moEens Tpe6osath OPHOBLIN, KOTOpYIO
OB MOIh, HOJYYUTE OTH Mpencfapigpmiaroca (Rokasammaro HMB)
caygaa mpojamxum '°, Bw a'ég::% KDEATOPH TaKol Beld,
LKoTOpas mmbers pmﬂoqg‘y# ITOCTDL, MOKETh Tpe6OBaTh BhICIedn
UbHHOCTH, ROTOPOX BEMP OOMAKAIL XOTH OLHOD MOMEHTH BO
Bpema mora '"; TogHo" T&g BIHOTOProBens, y KOTOparo HOKym-
Ak He Oeperh KYmIenddro BmHA W THME JMMAeTs ero Boa-
MOAHOCTH uonbsoaa_n%(l;i{’%ﬁoquamn, MO:KeTh TPeOOBATL HaeMHOM
OJATH 32 GOYKH, €CIU eMy NpeICTARIAICA caysair waiwa '8, Ho,
Cb JPYroif CTOPOHH, KTO JOJKEHD Kymmy JEHeRUYI0 CYMMY H
BUAJAETH BH HOPOCPOUEY, TOTH AOLACHD VIUIATUTH TOIBKO npo-
UCHTR, HO He NPUOHLIL, KOTOPYI GH KyNems MOAYWLIb, ecam Ol
YUOTPEOHIL JeHBrd Ha CBOH TOProBHE 06OPOTH '% WGO HEKAKOI
Kynems me nybers OGHKHOBEeNia OrpaHEYEBATE CBORH TOProBIH
BCABICTBIE TOrO, UTO TOTH HAM APYrof NOMKHEKH He YILIZ9HBACTh
My BB HAJJIEKAINEe BPeMA CBOEr0 J0Ird; Bb TAKAXE CIYYaaXB
Eynubt MpEGEraloTs Kb yCWIeNHOMY MOI530BaHi0 KDefuTOMS, Takh
9T0 BpeAL OThH HECBOCBPEMEHHOH VINIATHL BRPAKAETCA TONBEO

g L1L§8.L15 §1 L 52 pr. D. ad L Aq. 9, % L 4 D. de imp. 25,
1.—1 1 52 pr. D. ad 1. Ag. 9,2 . — 21 203 D. de r i 50, 17, — 1 1,
44. § 2. D. de aed. ed. 21, 1. —151 7, § 4 i £ D. quod vi aut cl. 43,
24; L 37. D. mand. 17, 1; 1 16. § 2. D. de ev. 21,2 1. 27. § & D. de xei
vind. 6, 1.—16 L. 57. D. sol. matr. 24, 3. — 7 | 91, §3. L £ D. do a e. v.
19, 1.—* 1. 1. § 3. D. de per. et comm. 18, 6.—* L 19. D. eod. 18, 6.

7
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BH NPONEHTAXB; HO, KOHEYHO, NPHEAETCA DAsCYAJATH HHATE, eCId
Inarexs NOLKeHb Ontb nocabioBars me BB MbCTO:KHATENsCTBE
KpeiaTopa, a Bb Apyroms mberb, rab kpepurops He mubers ama-
KOMBEIX'6, HE I(0/B3yeTcs EpesuToMs 2°.

Phmenia HCTOYHEEOBS O IOTEPAHHON mpuOsLIM Boa0yxuwim Hh-
¢KOJIBKO HENPABHABHHXD BICAALOBE; 4 MMEHHO, UPeKIe DABINYALL
HEenocpeNCTBenubfl MnTepecs W KocBenHm (damnum circa rem,
extra rem) # YrBep:KAAIM, YTO JONKHO BOSMBMATBCA TOJBEO
damnum circa rem—To OTHOCHTEIHHO 0043a7elbCTBD U35 culpa,
TO OTHOCHTENBNO KYIUIH, TO OTHOCHUTENBHO JEHE:KHHXH [0JII0BB.
CayMo 910 rbieHie ocraBieRO Temeps moduTH BehMU, HO 00ILAro
uEbmia o sHaYemim 3Tuxs pbmenii WCTOUHMLOBH BCe TARM HE
COCTABHIOCE.

Beabxerpie atoro H. y. r. ¢. § 260 mperocran

: eTh UTMpOKid IPOCTOPD
yesorphaifo eyxsi Bo Bebxs THXE mpoueccakh, b AB10 mieTs 06D HHTE-
peeh; evaba phlmaers mo cBoeMy ycuwﬁ, apuEfaad Bo BHuMadie Beb
00CI0ATEABCTBA, KAKB TOTH BOUPOCHS) upARdHEHD AW Bpelb (r. e. Bompoch
0 OpoumEAOf eBA3W), TaKb H TI'h BOUPOTH, KAKOBD paswbpe mATEpECA;
faabe, yemorpbuino cyla upc;quaui@go—gm OpUEAT Upefiomenie 010
H3b CIOPOH', AeJaionieil B3ATS Ha Cefd 0GASLHHOCTS 10KAIRIBATE, HAH eX officio
UPELIOHATL BOUPOCE HA ﬁamﬁmnaﬁg 3ECcuepToBs. Bb RpaHUYD CIyYadxbD
CyIh MOKeTH JIONYCTHES MCTIAKD outnkb Bpeia moys npuHeAro, BO BB Ta-
£0Mb caygaB Jodken® oapeybadTh maximum, BRIE KOTOPAro He MOKETD
marn werens (Baiue §)45).

TJIABA UETBEPTAML
EQUHCTBO ¥ MHOMECTBEHHOCTh 0643aTENbCTB .

1) § 244. Jbmamocrs ® Hexbammocrd 00643aTEABCTRE.

Rilbentrop, zur Lehre von den Correalobligationen. §§ 21—24. 1831.—
Uibelohde, die Lehre von den untheilbaren Obligationen. 1862.—Baron,
Gesammtrechtsverhiltnisse. § 16. 1364.—Sieinlechner, das Wesen der iuris
communio und quasi communio. &§§ 19. 20, 33. 1876.—Ritmelin, Theilun

der Rechte. §§ 19—21. 1883.—Scheurl, Theilbarkeit von Rechten. S. 68 fL
1884.— Ryck, L. v. d. Schuldverhiltnissen. §§ 23—27. 1889.—Savigny, Obliga-
tionenrecht. $§ 29—36.— Vangerow, § 567.— Windsekeid, §§ 253. 299. 300.—

Brinz, §§ 229 —233.

L Ilonamie w mpusomenie x3 Pasnuims 00A3WMEALCNEAMS.
Obazumeancingy  npusanaemca  onaumsins  (0bl.  dividua), ecau

2], 2 §8 D.de eo quod certo loe. 13, 4. —=1 1. 20. § 3. D. ad leg.
Aq. 9 2. —2 To e gomasunaers L 23. § 2. D. ad L. Aquil. 9, 2 (verba;
quia retrorsum, quanti plurimi fuit, inspicitur).
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Omaumo camdyemoe omicmaie, m. €. €CHn OHO MONCEMS NOCHD-
dosams n0 UACMAMS (633 USMWBHEHIA TAPARMEPE U YMEHVWCHIA
unmnocm. Tloaromy:

1. OdasarexscTBa, cojep:kasic laompmn'. COCTOUTH BB OPEI0-
CTABNEHIN TIpaBa COGCTBOHAOCTH HJIM XPYrOro BENIHAr0 Ipasa ',
10 00MEeMY HpaBUIY, CYTh 00432T€ALCTBA IEIUMBIA; NCKI0TAI0TCA:
a. 00:3aTeNbCTBO, HAIDPABIEHIOS HA YCTAHORIEHie cepsATyTa *;
ABIEMO TONBKO 06:3aTeIbCTBO KB YCTAHOBIEHIO y3ydpykra (§ 156
op. 6. 7); b. ansrepnaruBHOe 0643aTENHCTBO, 2 TaKke U 0013a-
TENBETBO, NMPEAMETOND EOTOPArd Cayxars OTIBIbHLA Bemu, ompe-
nbJeRnBd TOXBLO 1O PORY; HO mexbammocrs ocnosana syhch me
ma apupoxd xbficTsiil, a Ha TpedoBaHIM CHPABEIIUBOCTH: Helb3A
NO3BOJATH JAOJKHHRY NPETOCTABHTH KPEINTOPY TACTH PA3AHTNEIXD
Bemed °; O3TOMY BB JPYPUND OTHOMEHIASH W 9TH 0043aTeIbCTBA
A A, P A |

2. Oda3arenncrsa, Hanpanﬂermbw‘”m ;('Lﬁcggm wig yuymenie,
OpU3Nansl Bb MCTOUANEAND ° HellaMBMH (TAROBO, Hamp., 00A3a-
TeABCTBO Kb COOPY:REHIIO KakOrQ 6o, Opils, Kb J03RBOMEHII mpo-
X0[2); HO €CTh HCRIOYeHidifl, eCiu 0043aTeqbCTBO HANPABIEHO
na HBCEONBEO PaGo1uxs Auélt (onmgmuo o xuams) % b. ecau omo
HAOPABIERO M OCYIeCIBISEie NbIMMAro mpasa, Halp., Ha I1Ipo-
menie abaumaro 064daTennciBly Ha HempecabgoBamic HCEOMB jb-
amyMaro npasa ’; ¢. ©GA3aTAABCTBO, HANDABICNHOE HA MepeIauy
Biajbmia Bempio, rocnoaefsyiomee whmie cumrTaers IBIEMMND
(moroxy w10 gcTh 00mee Braxbuie 1m0 MICATHAEND TacTAND, § 115),
Me:RAY TEMB HCTOMHHEN HA3KIBAIOTH TakOe 0043aTeNbCTBO Hexhau-
MEIMG °; Y0BIETBOPUTENBHArO O00BACHEHId 310r0 phITenis .eme me
Haiizero,

IL. locandemeaia Onauwnocma u vedm.aumocms GHBAOTH TBOAKIA:

1. B obaacrm XEiMuMEXE 00932TeIbCTBS BO3MOKHO TpeboBamie
u jbiicreie mo wacrams, crazo GwTh, M YAOBIeTBOpEHiC Kpexu-
TOpa, ¥ OcBOOO:KAeHie JoMKmNKEa o0 uactams °. Bosmommo im
TOJBKO IbiicTBIe MO TacTAMB, WJIH OHO Beeria (4 NPOTHBE BOJU
KpEIUTODA) A0SBOJEINO NpABOMbB, STOTH BONIPOCH MH yike phmumim

118.§1. D. de v. 0. 45, 1.—? 1. 2. §1. L. 72. pr. D. de v. 0. 45, I.—
31.2.§1. 18 §4. D.dev. 0. 45, 1; L. 9. § 13. 14. D. de ¢, i. 12, 6.—
“L2.§3 185 §4 D.dev. o 43, 1; 1. 17. D. de ace. 46, 4; 1. 54. pr. L
117. D. de v. 0. 45, 1.—5 L. 72. pr. D. de v. o. 45, 1.—5 1 15. § 1. L 8. pr.
D.deo. L 33 1; 1. 54 § 1. D. de v. 0. 45, .—7" L. 4. § 1. D. de v. o. 45,
1.—% L 72. pr.D. de v. 0. 45, 1.—* L. 9. § 1. D. de sol. 46, 3.

TG
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Bame (§ 225) Bb nmepsoms cwmmerb.— ks wexrbauMawn oGa3a-
TeABCTBAMD NPUMBHAITEA NPOTHBOMONOKHLIA OpaBmia: rhienie He-
MEICTAMO; neque enim ullum balneum aut ullum theatrum aut sta-
dium fecisse intelligitur, qui ei propriam formam. quae ex con-
summatione contingit, non dederit '°.—IIpu o6a3aTedBCTBAND,
HeABAUMEIXD N0 coolpancenians cnpasedaugocmu (cM. Bume 1.
1. b.), vacTnaHOe HCUOJHENIC BO3MOEHO, HO HMbers smasewie OHO
JUmMb BL TOMDB eayuab, eciadm TOMKARKL BHOCKBAETRiN jaeTh
OCTAJNBHKIA YACTH MO% %ce Bemu; ecldm ke OHD JaeTh 3arThys
APYryio Bemb, TO MOKETh OOPATHO [OTPEGOBATH YaCTh, NAHAYIO
mpesae '

2. Ecam mhckoasko Jumb 3aRMOYAOTH JOrOBOPH 0 XBaUMOMD
abhcrsiu, Bh Kadecrsd KpeaumtToposd MM @b KasecTsh moMkHE-
KOBB, TO, 00 sakony XII rabamms '*, OBaHie WIN A0Arb ipso
iure pasgbaserca memay ormu Jnpg mina sunt ipso iure
divisa; TarEMb 0GpasoMb BOHNEAET 0 OTABABABIXD, APYTH
OTH JAPYra HE3aBUCHMHXH 00A38TeN5EIBD, CKOUBKO €CTh Lpexuro-
POBB DIH AQIEHHKOBS; NPeAMERONEY KAMAr0 H3h OTUXE 06:50-
TeNBCTBD ABNAETCA TONbK MacTh o6 iuannaro upegyuera 2. To e
npaBuio OpEMbHAeTca @b TOMB), cAytab, ecau YMAPALTH  Kpejin-
TOPD HIW JONAKRHEDLSMMATO 00:3aTe5CTBA, OCTABNA HBCKOIb-
REXD HACAGIHUKOED; TOLAINO00A3ATENBCTEO DPACUAAACTCA MEANLY
gacabapuEaME  HA) HECHOIGKO CAMOCTOATOIBHEING YACTHYHEIXD
o6asareasersh 1. —Wes” mexbauMmMe  0043aTeIsCIBAMT IpENE-
HAOTCA MHBLA MPABAJA; XOTA B 3rkCh BOSHAKAETH CTOIBKO 004-
3aTJbCTBB, CROJLKO €CTh EKPeANTOPOBh WiIM KOUKHHKOBD, HO
Eaxpoe o0asarelbeTBo Hanpasieno ma nbaoe mexbanmoe nhitersie
(in solidum, oTkyxa masRamie—cONUAAPHOE O00A3ATEABCTBO) KAKD
00 OTHOMEHI Kb KPeiuTopaMb, Takh 0 II0 OTHOMEHIO Kb L0NE-
Ankaws. Orcioga crbayers:

a. Benn mexbamyvoe 0643aTelbCTBO UPHHANIEKATE HILEKO.Tb-
KUMZ KpEOUMOPaMs, TO NONLKHUED MOKETH COBepmuTh cubiyemoe
nbiicreie Tomsko BehMbB Kkpenuropams Bwberh 'S, paspb ecam co-
Bepimenie pbiicrsia ofgHOMYy comep:xuts B ceGh nwberk em Thusb

). 80. § 1. D. ad. L Fale. 35, 2.—1 I, 26. §§ 13. 14 D. de c. i. 12, 6;
1.2.§1 D.de v. 0. 45, 1.—2 1. 25. § 9Dfun3r0102110munu3
ox pl. 8, 31; L. 6. C. fam. 6. 8, 36—t L 11. §§1.2°D.ded r. 45 2 L
6. €. si eertum 4, 2; 1. 1. L. 2, C. si plures 7, 55.—" Cu. mbera 35 npuu.
12 m xpoub Toro 1. 2. § 5. L. 4. pr. 1. 25, § 1. D. £ e. 10, 2—2 1. 5L § 1.
D.de v. 0. 45, 1; 1. 1. § 36. L 14 pr. D. dep. 16, 8.
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yaoerersopenie Bchxn '°, miu ecam jgbiicTBie MOKeTh OHITH

coBepiueHo Ka:xioMy BB orrbanmoctu, Hamp., HBECKOABKO cocod-
CTBEHHHKOBD V9YaCTKa BHrOBapuBaiorh ce0b Bemuni cepai-
1yrs . —Ilenm pbro 0X0xATH KO NeRexHON OmbHEM BB mpoueces,
A TakamMb odpasomt ma mbero cabpyemaro mexbammaro ablicreisa
BCTYMaeTh abamwmoe (memsru), To TpeGoBaHie OTTBABHEIXE COMM-
JADHBEIXD KDejTOPOBE CORpaliaercd X0 MOroJlOBHON HacTH JeHewk-
Hoit wwbnnocrn mexbammaro akitcreia '8

b. Ecan Bb nexbanymoms 0643a1eibeTRE yIACTBYCTD #10CK0AB1O
00ANCNUEOGS, TO KaEKIBA JOMKHHED OCBOGOGIAETCA JUIIL TOIIA,
xorjia menoxmeno mwhioe yhficreie %, Taks UTO0 LI ero ocBoGOEE-
Hifd eme HegoCTATOYHO, YTOOK OHD HCHOJHHNDL TO, 4YT0 IPHNO-
miTCA HA ero vYacTh (Hamp., ABa condominiy yvacrka 065manTh
YCTAHOBUTH BEIINEIl CEPBHTYTH, OJUND VCTAHOBIAETH, a4 APyrod
abrp). Ecam xbio moxopars 1o neme ﬂikﬂ,ﬁj;ﬂm BB mponecch,
TO TOTH AQJNARHHES, 0 BARE KOTORArO 05333.: JIBCTBO HE HCITOJ-

HEeHo, IIpHCYyALAeTcad Kb yuna@‘f BCRLO * NHATEpeca Bb JEHBIAND
TOPEIC OJIHAKOBO BAHOBHK

(TombE0 HBCEOJBEEMD AOJLKHORANMS, “HOTO
W BCB  HECOCTOATENLHH, npnﬂaémemgn, TaKh Has. beneficium
divisionis, 1. e. omu MORYTh TPBGOBATH, ITOGH KpEHTOps pasuh-
JUXb CBOe TpeGOBaiie., MOHY OTALABHBIMIT JOTKHHKAMH)?’; HO
KaKh NOCTYNaTh Cb ABMb, KTOWICBUHOBEHD Bb HEHCHCNHeHil, 10
BONpoCh cmopnsri. \Cupasepmmsocta coorsbrcrsyers 10 Mbero
HCTOMHAKOBB, KOTOPOE “POBODHTH BB II0NK3Y BO3I0XKCHIA HA HEro
OTBBTCTBEHHOCTH TOJABKO BB pasMbph wecmw jxenesxnol Crommo-
ctr *'—**.—Bnpouens, mexay HEcRONbEEME [OCEREEAMH MMBETH
wbero mpaso perpecca: 1. Bb cayuah pagnwod BumosmOCTH HE-
CKOJLKEXD; A MMEHHO, TOTh, ROTOPENE 1e BOcHOAB30Bancd benef.
divisionis H I03TONY YIIATHIH BEch HHTEPECH, MOKETH TPeGOBATH
OTh CBOHXb COBHHOBHHEOBH coorBETeTBenmaro Boawhbmenia *%;
2. Bb cayuab wekaionune.ron0w BUHOBROCTH OXHOrO WM HECKOIB-
KAXb; & HMEHHO, BHIIOBHLIE JOLEHK BOSMBGCTHTH HEBHHOBHEIMB
yiulauenHsla nocxbiauMa gacTa jgeme:xmoit mbamocra **

%5 .11 §1. D. de a. p. a. 39,3.—7" 1. 18, D. comm. pr. 8 4.—% 1,25.§9.
D. fam. e. 10, 2—* L 192. D. de r. i. 50,17;1. 17. D. de serv.8,1.—2 1. 22,
D. dep. 16, 3.—2 L 25. § 10. D. fam. erc. 10, 2. Cp. wposh Toro . 2.
§§ 2. 5. D. de v. 0. 45, 1.—= L 72, D. de v. 0. 45, 1; cp. spombs Toro L
80. §1 D. ad 1. Fale. 35, 2; 1. 11. § 23. D de leg. 3 (32); 1. 49. § 4 D. de
leg. 2 (31); 1. 139. D.de v. 0. 45, L.—2 1. 2. § 2 1. 85. § 8. D. de v. o. 45,
1;, L 2. § 10. fam. e, 10, 2. — 2 1 2. § 5. L. 5. gL D. de v. o. 45, 1; 1. 2
§§ 12. 13. L. 44, § 5. D. fam. e. 10, 2.
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IOI. Eers eme asa poxa 003aTeNbCTB:, KOTOPHIA, XOTA U
MOryTs ORITh HANpPABJIEHH Ha YacThb, Thib He menke HAOPABIAIOTCA
Ha mbaoe (in solidum); ods3arenscrBa 3TH HAZHBAOTCH KEOppeais-

HBIMH M TOJBEO COJHIADARMI 06:A3areibeTBaMu. Q0B DTOMB HH:Ee
BL §§ 245—247. :

2) § 245. Koppeaapania 00a3aTeaneTaa.

t. D. XLV, 2: de duobus reis constituendis.—t. Q. VIH, 39; . L III, 16:
de duobus reis stipulandi et promittendi.— Rilibentrop, zur Lehre voa den
Correalobligationen. 1831.— Brinz, kritische Blitter. Nr. 4. 1853.— Kunitze,
die Obligation und die Singularsuccession. 88 30—b7. 1856.—o, Helmoli,
die Correalobligationen. 1857.— Fitiing, die Natur der Correalobligationen.
1859.—Samhaber, zur Lehre von den Correalobligationen. 1861.— Baron, die
Gesammtrechtsverhiltnisse im Rémischen Recht. Crp. 206—391. 1864.—
Brinz, zur Lehre von den Correalobligationen und den solidarischen
Schuldverhiltnissen. 1873.— Unger, passive Corxealitiit nnd Solidaritiit.
1884.— Waldner, die correale Solidaritit, 1885,— ggx:gg:, die Individualisirung
der Obligation. Crp. 49—113, 1886.— Kuntze, die® bligationen. Crp. 125—
186. 1887.—Ryck, I.. v. d. Schuldverhilfnissen. §§ 1222, 1889.— Wieding,
NovellaJustiniani 99.1857. — Savigny, Obli gationenreeht.§5 16—27.— Vangeronw,
§ 573.— Windscheid, §§ 292—298.— Brinz, §§ 284— 237. 253. 254.— Ruvon, § 117.

(Lonwamie LOppeatbHLIXD W8  TOABKO CONMEAPHBIXS 00432~
TEIBCTBE CM. BbL § 247), :

1. Ipaxmuuecroe “uaueniey woppearsunzs oGazamerscmss.
HMoxoxenie XIT ragans: momina sunt ipso iure divisa, Koropoe
Kb 00432TeNbCTBY (HBCROJBEUXD aunb o xhaumoms abiicrsiu npu-
wbuaerca ¢z camaidmangna, a K o0azarenscrBy 0 HexbauMoMb
ABACIBI ODH LDEBPALICHIM €ro Bb JICHEALHHIA IOALD (§ 244 mp.
12. 18. 22), moocems Goumo awweno nmpunmnenis soaen cmo-
DPOong, T. €. MOKETb COCTOATBCA oupexkiaenie, 4ro0m Kamjaslli u3n
AOIKHUKOBL OJNAKEHD OBUIG UPSXOCTABATH Lihintii (mepasgbrennsrit)
TPE/METH, BIA YTOOH RaEABA H3H LPEJUTOPOBL MOTH TPeGOBATH
nbaaro npeamera; TorAa BOZHMEASTS TAKD HAHIBAGMOR (BOBRIMU FOD.)
KOPPealsoe 0043areibCTB0; OHO OHBAGTH HAM IACCHBHOE (BB
caydal HECKOALENX® JOMKAHEOBH, KOTODHE Bh HCTOYRHEAXD
HagniBawres (duo rei debendi, duo rei promittendi, Bb 0xHOMB
wberh '-—correi), nan arTusmoe (BB caysab abcronpkrnxs xpegun-
TOpPOBB, KOTOPHIe BDL UCTOYHUEAXh HMeHYOTca duo rei eredendi,
duo rei stipulandi). ILfas, pua xoropoit abiicTByomia amna upa-
CBAUBAITH 00:A32TEIbCTBY CBONCTBA KOPPeATbHOCTH, OHBAETH BH
Cayuah HACCHBHATO KOpp. 0043ATeNBCTBA HHAS, HEKEIX BD cay-

1L 3. § 3. D. de lib. leg. 34, 3.

.
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9ab akraBAAro Kopp. o6asateiscrsa. Br cayuak naccusmaro Kpe-
ZUTODD ROCTAraeTdh OOdbmell NpounoCTH W HANEKHOCTH CBOErO
TPe6OBaHiA, TAKD KAKh KamIbIA KOppealbanlil JIOMEHHES OTBB-
9aerh 32 WHARA poarm, a Takxe whroroparo yioGersa npa
YAOBJETBOPEHIN B npecrbroBamin cBoero TpeGopamiz, IOTOMY Y10
eMy npuxogurca mMETH ABAO TONBEO C€b OXHUMDB AONAHHEOMS,
CTal0 OhITh, OZMHB Pash MOAYIAT, XABATH POCIMCKY, HPeXBABIATS
ucks. Br cayral akmusmaro nopp. o6asateiscrsa, HaoG0POTH,
VA0OCTBO BOSHHKATD JUIA NOJLKHEEA, EOTOPHII MOKET CPa3y XaTh
IPEAMETs J10Ard OJHOMY KOPPEaJLHOMY KDEIUTOpy; BHPOICMS
AKTHBHOE KOppeajbHoe 0043aTejnheTBO MOkeTh mAMbres mhipio =
YAOGCTBA KODPEANbHAKXD KDeJATOPOBH, €cI (UT0 OQUeHb YACTO
OLIBAETD) KODPeaJbHEe KPElMIOpH COCIOATS APYFD Ch APYrOMb Bb
TOBapHmectTsh. |

II. Bosuurnogenie xoppeansnazo odnadimvessemaa. Loppearvnoe
0023aMeICMB0 603NUKAEMS N0 6OMD  3AUNMEPCCOBANHILS 1O~
powns, 1. e. d \

1. Bz odaacra 00A3aTeI5CTAB MSEYEOTOBOPOBE—I0 COMIALIEHII0
EOHTPATEHATOBD: *;  colep:ifiie “8T0L0 COMIAMEHIA BHPAKALTE
Teneps ciosasu: «swherd n mOPESHB, COMMTAPHN, OXUNT 32 BCEXE
m Bchb 3a oamoro». Cw HETOpPHYCCKOd CTOpOHE HAajgo 3aMbTHTH,
IT0, IO DHMCROMY HPaBYy, HEPBOHAYAIBHO TpedoBazca Hempemhumo
edunviE aKTh; BB \gayuah axTuBHOM KOppeatpHOd CTUNYJIAIIN
KRR M3% CTUNYAATOPOBS DpEXAArals cHAYANA BOUPOCH, & 5i-
Thub odbmatnif gasans orshrs, obpamennn# ko Bebms (Titi,
centum dare spondes? Titi, eosdem centum dare spondes?—Utri-
que vestrum dare spondeo). Bb caywab naccusmoft EoppeaubHoif
crumyaamin stipulator odpamanca cmasana en BOOPOCONE Kb K-
AOMy u3 OGBmAKIMXE, 2 3aTEMb MOAVIANB OTH KAMAATO yTBep-
AurenpHetd ovsEre  (Maevi, quinque aureos dare spondes? Sei,
eosdem quinque aureos dare spondes?—Spondeo. Spondeo) . Ho
BIOCTBACTBIN BT ciaydab wmaccusmOf * KoppeaabHOI CTUNYIANIA
CTald ZOMYCRaThCA N paswbiennsle akTh; MHOTIE YTBEP:KIAIOTH
TO Ze OTHOCHTENBHO AKTUBHOH, HO 3T0 npoTHBOphIATE HCTOY-
HAKaMD °.

2L 9. pr. D. h. 45,2 1. 13 § 9. D. loc. 19, 2—3 pr. L h. t. 3. 16;
l.8 D. h.t. 45,2 —41 3, pr. D. h. & 45, 2; 1. 43. D. de fid. 46, 1; 1. 8.
§ 5. D. de nov. 46, 2. -5 1. 23, § 2. D. do stip. s. 45,3; L. 7. § 1. D. de auct.
ot conk. 26, 8,
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9. Bp 00xacTa 00433TENBCTD W3h pacmopimeHill Ha ciryyaii
cyepra—ro Boxh macibrofaTe. 1 axbes BB BacrosAmiee BpeMi
ynoTpesadioTes TaKid e BRIpR:KEMis, KaKh B Bb 00IACTA ROpP-
PeAIBAEIXD J0T0BOPOBD. Pumiasme Bb caydab maccmeHAro KOp-
pealbHaro OTKasa 8 yuorpe6uiam cabx. ciosa: Lucius Titius heres
meus awt Maevius heres meus decem Seio dato; b cayyah akTaBaaro
KOPPEATBHAr0 OTKA3A! Titio aut Seio, utri heres vellet, decem dato %

[Io rocnogcTByoOnIeMy MHEBHIO, Kb KOPDPEAJHHEIMD o0a3aTeldb-
CTBANT HAJO eIe IpEIHCINTH: 06A3aTCABCTRO LOPYIHTETA PLOME
¢b 00:13ATeI5CTBOMB TIABHATO AOLKHUKA, & TakEe, 10 DAMCROMY
fpasy, OTBSICTBEHHOCTH NPEICTABIACMAr0 DAZOMB CH 0063aTe Tb-
cyBoms npeicraparend. Ho umme (§ 246) Myl yBIIUMD, 470 3pbeb
GEIBAETE TOJBEO COJIUAAPHOCTH, & HE KOPPeaibHOCTD.

1L [Ipasoomuowenisn Koppearbivbrs KPEoUmoposs i KOpPeary-
HbITE 00AHCHUKOGS. P

1. Omuocumersto UcnoIeHisd. )

a. Haotcdwii %0ppeasvivwi fxpedumops MOFEETD notTpeGoBarh
gech J0Jrb, J0KHUKD 0CBOOQKIASTCT WIATSHEMD 0QJHOMY H3B Lpe-
xaroposs °. Cnopro, 0§ABaHS, 11 |y IOBIETBOPEHHEI KPEJXHTOPD
COBEDMATH PErpecch Bb HoIbey TMPOIHXD KpeAuTOpOBD, T. €. 004
3a;b AW OHD BHAQTH MMB COOTBLTCTBENNYIO TacTh HOAYYeHHATO;
phmenis 210r0 BOUPOCA, 1, NPABIILHOMY mAbHio, Helb3sd BHBECTH
W3h CYI{HOCTHA KOppealbHaro 0043aTeNbCTBa, KAKDh TAKOBOLO; Jdd
pTOro Na10 06pariEed Kb NPABOOTHOMEHio, BA OTBE KOTODAro
BOSHUKJIO KOppeajbHoe O0#3aTENBCTBO; NO3TOMY, HAmp-., paBso
perpecca me mvbern wmhcra BB cayual EoppeasbHAr0 OTKASA:
HATPOTHBDB, UPaBO perpecca mrbers whero By caydab xoppeaisb-
HAFO JJOPOBOPA, KOTOPHI 3aKmoyent HBCKOMBREMIE TNOBAPUAULAM
¢h TPETHUMB JAIOMD '°.

b. Kaowdwit xoppedrsious Q0axcHwis OTBEIAeTH 30 BECh JI0IrD,
eCIH ILIATERD 0CBO0OAKAETH UPOYAXND AOLKHUEOBD 111 spbes
cuopno, nubers am KOPpEeIBHHN JOJKEAKD, HCIOJAUBIUE Bech
JOArG, MPABO Perpecca NPOTHBD NPOTAXD AO.KHALOED; o 1pa-
puabEOMY MEbHio, m 3xbch HAI0 MCXOMATH HSH IPEPOJKL TPABO-
OTHOWEHIA. CyMECTBYIOMAro Medly KOppeasbuhiMi JOILRBHEN MII

61 8 § 1. D. de leg. 1 (30); 1.25. pr- D.de leg. 3 (32); o51.9.pr. D. h.
t. 45, 2 eobgyern (xusd Behum npuanano) anrars Titius aut Maevius. —*
L. 16. D. de leg. 2 (31).—* L 4. C. do v. 5. G, 38.—9 1. 31. § 1. D. de nov.
46, 2.—0 1. 62. pr. D. ad 1. Fale.35, 2—" 1 3.§ 1. D. b b § 1. L
h. t. 3, 16. 4
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(ramp., societas) **; no YIIAMABAIONIN  KOPPeATBHEEI  KOMKHIRE
0 GCAKOMS CAY%@d MOKETH NOCTATHYTH MpaBa perpecca, norpe-
JOBABDL OTh KPEAUTOPA MEGCin ero TPEGOBAHIA MPOTUBE HpouAXT
OPPEANBHEIND TOEHUROBE (cropro); ana asrofr whin eMy npu-
[AIIeAUTD TakD Ha3. beneficium cedendarum actionum '3, koropoe
HD MOAETh OCYmEecTsuth Bb npouecch mocpexcrsons exceptio
oii.—Bupouens, orsbrersennocrs KOPPeaIbHEIXE JOJKHNKOBT 5
eCh 104rs Okura mawbnena 99-oi Hopennoi IOcraniana * (m06a-~
teniews kb Hos. 4); o6macrs upmwbnenis nocnkisen  BosGyk-
AeTL  COOPE  BexbicTsie mescuolr pepaxmin (e me alqheyydws
teulovavs iafor TWVEC, el pev wpocllein 10 deiv xai Sva zobrwy iz
oxhnpov évéyeada ..). Ilo pasuwasaony mabuio, Hoseana ormo-
ITC:A KO 6C7bM3 KODDEAIBHHNMD JOJLKHUKAME; et oru Bch eo-
OATEILHE I HEe OTCYTCTBYIOTH (T. €. Jerkg, MOP§TH GHTH npe-
TEAYGME HCKOMB), TO OTh HHXS MOEHQS TDeO0BAT TOABEO co-
'BhrerByOmuxs uacrei (amMB npEEaL > Ha3. benef.
visionis); Beero xe nomra Mommod aTh JUMb BB TOMb
yiab, ecim megocraers KQKOr0 i | O3HAYCHHHIXD VeJ0Bifi
OCTOATEALHOCTH BN TPRCYTCHBIf, (HUKOBD); GO O He-
PABELTHBO, ecid OH LPei#Iops Mers BHOpPaTs ce6h oumoro
P MOIAHUKOBE U TPeGOBAPS O¥b HEr0 INIATERA BCEFO OJTa.
BLIA 33E0HOIaTeancTsa yefpauman ghenef. divisionis KOPPEAABHEIXD ZOAsKAR -
B, IOTOMY 9T0 0HO npnm;mugypkqﬂn HawBpedin RoHTparenToRs.

2. Henoanenin pasnacmen depositio. datio in solutum, com-
nsatio, maake, mo DUMCROMY TIpasy, acceptilatio '* (noromy uro
ceptilatio ecrs imaginaria solutio), mno HNHBUIHEMY npasy, shiaya
micR B noaysesin (§ 268). e pasmserca nemonmeniro-

a. Pactum de non petendo; ecau a1o ecrs Taxs Has. p. de
D. In personam (§ 268 mp. 8), To ero nlitcraie, KOHeqHO,
PANUTHBALTCA JNMTHOCTRIO 3aKTIOYHBIIATO pactum '%: ecam—in
W, TO Bb clyyab maccnsRaro koppeassHaro 064saTessersa
oMb Juma, sarmounpmaro pactum, omo ;[i'.i-icTBym TOJABKO BB
153y TOPO ROPPEAIbHAr0 XOIKHHKR, KOTOPHIL COCTOHTS ¢ nanuc-
ITOML  Bb ToBapumecTsh, M TO me pam: mero caMoro, a
(4 [ALECHCATA. UPOTUBS KOTOPAr0 OHB Bh MPOTHBHOMD cayTab

? L 62 pr. D. ad 1 Fale. 35,2 1 1. G, h. t. 8, 30— 1. 65. D, de
21, 2, 1. 47. D. loc. 19, 2; 1. 13. C. de loe. 4, 65.—* Cp. monmurky Map-
a3 85 1 47. D. loc. 19, 2.—15 ], 31, § 1. D. de nov. 46, 2; 1, 13. § 12, 1.

D.'de ace. 48, 4.—18 ] o5 § 1.D.dep. 2 14 1. 3. § 3. D. de lib.
. 34, 3.
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COBEPIUTS ON perpecch HOCPEICTBOMD actio pro socio '"; Bp
CIygah AKTHBHATO KOPDEANBHALO 0613TeNBCTRA p. de n. p. in
Tem Takke KpoMb NAamUCHEHTa BPEJHTH TOIBKO TOMY KOppeas-
HOMY KPEeuTOpy, KOTOPEA Ch NAOUCHERTOMB COCTOUTE Bh TOBApH~
mecrsh '°, uro mmorie mecnpazexnmpo OTPULAIOTS.

b. Confusio; ecim kpemurops crbnaerca HacabauUKOMB 01~
HOTO u3b ROPDEaNBAEXb JNOLKHEEOBL (Ham 1a060poTs), T0 npodie
KOppeaIbible MONAKHNEA OCTalTCA 00A3aRHHME '°) me JNMAACh,
OnHAKO, Kaws benef. divisionis wss Hoe. 99, raxs n npasa pe-
Fpecca, ecim TAKOBOC UMD NPHHALIEFKUTH (Bume mp. 12. 13).
MMoxo6anvs xe 00pa3oMb KOppeasbHKf EpPerurops, cabrasmiucs
HACTBARUKOME 06IIAr0 JOMKREKS, CTAHOBUTCA TOJGEHUKOMb CBOMX'D
UPCAHUND RPEAUTOPOBS (uT0 HBEOTOpHE OIPHLAIOTE), coXpanas,
OHAKO, MpaBO perpecea, ecim TakoBOe eMy NPUAAICKATS.

c. Ilo pmmeromy ius civile, capitiS™deminutio; npouie EOD-
PEAIBHLIS R0LKNIKH, ne motepnbyfirie capitis) deminutio, ocraoresa
o6asammEME *°. Dro ocHOBamid UPREPAINERin  06132TCNLCTBD He
CYMECTBYeTs yi&ke Bb uperopekossynpash (§ 25).

d. Papmaeres nu uefip.inenito HOBANiA, BONPOCH CHOPHEI.
Pocrogcrsyomee wobuiephmaers 8o sy YTBEPIHTEAbHOMD CMEICKE;
HO OpaBMIRHRMG GYIer®horo pBmenie jums TOTAQ, KOrja BOJ4
COBEPMAIOMuUXS HOBAIO JAUL HANPABIGHA 03 HOIHOE npexpa-
mieHie  KOppea’bHaro 064821eI6CTRA, & He Ha OCBOOOXKIEHI® TOJXBIO
OHOTO ROPPEATLHAPQAOIKHNEL NN HA YAaJeHie TOAbKO OLHOrO
KOppealsHaro kpexaropa *',—

3. Eenu mo nosoxy KOppeaiabHaro 00432TeJbCTB. BOSHUEACTE
COOPE M BTOTH CIIOPH OKAHTHBAETCA NPOIECCOMT HIH HOPHECATOI0,
0 nbiicrayors cxbayiomia npasuia:

a. ITo mpasy X0-10CTHHIAHOBY, mpuMbHANOCH mpasEI0 «ne bis
sit de eadem re actio» (§ 95), xora G npomeces OwLIL B0306y-
“RICHD TOIBKO OXHUMD H3D KOPDEATBHEIXT EPEUTOPORS MU TONBEO
TPOTHED OZHOrO0 KOPPEATBHArO NOMAHAKA. D10 BRHDPAKAIOTH OGH-
KHOBEHHO Tark®E: seabupersie litiscontestatio co CTOPOHEL  OJHOIO
KOpDeaJbnaro Kpeiuropa npovie KPeJUTOPH TepAJH CBOe TpeGo-

Y1 21. §6.1.22.1.23. 1. 25. pr. L 27. pr. L. 40. pr. L 67. § 1. D. de
pact. 2, 14; 1. 34. § 11. de sol. 46, 3; 1. 5. § 1. D. de lib. leg. 54, 3.1 |. 34
pr. D. de rec. 4, 8.—1° 1. 71. pr. D. de fidei. 46, 1.—°1.9.D. ded.r.45,2.—
71, 31. §1. D. de nov. 16, 2; 1.8, § 11. 1. 20. D. ad set. Vell. 16, 1. 1. 33.
§ 1. D. de st. 5. 45 3.
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pamie, Bexbacreie litiscontestatio ¢ ofxHEMB KOpPEANsHBIMDB NOJK-
HHEOMB 0CBOOO:EAaIuCh npodie poxcmuku **. Ho norepa tpe6o-
BaHiZ W OCBOGO:xIeHie OTH A0Jra Hpowcxoiwidm Toxpko civiliter;
HEYYACTBOBABMIE BE lpomecch correi 0cTaBajuch TakAMb 00pa-
30Mb HATYDAILHHMH EpefnropaMu wam jgoikanxayu **. IOcra-
pians Jdoumrs litiscontestatio aroro smavenia **, nmo yrsepssaenito
BBKOTOPEIXD, XI1 BCEXS KODPEANsHEINS AO/LKHHEOBD; 10 COpa-
BeJUIIBOMY ¥ T'OCTIOJCTBYIOMEMY MHBHIIO, TOJIBEO IS 2AcCUBHNLs *°.

b. FEcan (Maummii) xoppeajsusifi JOJKHHED OTPHN2ETH NOXH
npucarofi, Ha KOTOPYI0 €ro BH3BAXD (MHIMBIR) KOPPealbHH Kpe-
AHTOPS, CYIIECTBOBAHIE KOPPERNBHAPO 0043aTEIbCTBR, TO 9TO IO-
Je3H0 W II9 ero (MHUMHXNE) COZOJGKHHKOBE; TOYHO Takike, Cb
APYTOll CTOPOHE!, UPH3HATH 3HAYEHIe NPUCATH JOKHN U (MAMMEE)
COKPEXATOPE TOF0, KOTOpHIK BAI3BATs Ha mpudsry *°. 9ro mpasmio
npumbHAeTcd JIAWB TORAA, KOTJA NPHC oTHOCHTCH Kb 0043a-

TeABCTBY, Kakb TaKOBOMY, HO eCiu gfiph racaercd yuacrig
NpACAraioIiaro Bb oﬁﬂsu'rcﬂbcm'hj’ | KOHEYHa, ATO NPaBHIO HE

npavbasgerca *7.

IV. IIpnoasuns eme caby Safrbualis?

1. Raspenit correus oryﬁﬁi{"‘% hOEQIBLO 334 €COOCTBEHBYIO 1OTa,
a me 3a mora npownss Coprei %

2. Orphuaers Jur, m!;-kmﬁ cOTTeusS TOJBKO 33 COOCTBEHOYH)
BEny (culpa wim (_'109 s) wia TAK:&EE M 32 BHAY OPOYAXD YIACTHH-
K0BB, Bonpock cnopHml. Locnoxcrsyiomee mubrie pbmaers ero
yrBepAuTeIsHo Ha ocuosdmu L 18. D. de d.r. 45, 2, no sakoH®
3TOTH BoBCce He roBopuTh O Buak: mpasmmube pbmars Bompochd
85 OTPUNATENBHOMD CMEICTS.

3. Cojpepszanie KoppealsHaro 0043aTeNLCTBA 63 MOMENNE €0
603HuKNO8CHIA JOJGKHO OHTH BOOJNDB paBHEEMB Mg Behx® correl.
Paaamuie jpomyckaercd TOJBKO Bb TOMD OTHONIEHIN, YTO OJXUHB
correus Mo:#ers 0043aThes NOADL yCHOBieMb Wiad CPOKOMB *°.

4, Ilosxutbiimie XOroBopsl, KOTOPHE COTTEUs 3aKN09aeTh OTHO-
CHTEJIBHO KOppeasbHaro 0043aTelbCcTBa H KOTOpHe H3MBHAITH

00asareabcTBO (Banp., ont obbkmaers orshuars sa culpa levis,

22 1. 28. C, de fid. et mand. 8, 40.—* arg. 1. 16. D. h. t. 45, 2—% 1. 23.
§ 2. C. do fid. ot mand. 8, 40. — % 1.2. D. h. t. 45, 2 L 6. i. f. D. de fid
{6, 1; . 31. § 1. D. de nov. 46, 2. — ¢ ]. 28 pr. § 8. D. de iurei. 12, 2.—
T Cf 1. 28. §1. 1.42. § 1. D. de iurei. 12, 2; 1.1. § 3. D. quar. rer. act. 44,
. — [ 3284 D.deus 22,1;1. 173. § 2. D.der. i 50,17.—* 1. 9. § 1.

15.1.5. D. h. .45,2.—%1. 7. D. h. .45, 2 £ 2. L h. +. 3,16.



108 TOABKO COIMJAPHEIA 0BA3ATEAGCTBA. § 246.

MeALy THMB KaRh HA HEMB JIeRUTH TOJBRO orBbTCTBEHHOCTD 33
culpa lata, BriroBapusaers ce6b OTCpOYRy X T. I.), nubors 3ma-
yemie TOJNBKO JJIS JOTOBAPHBAIOMAroCA M €ro TOBAPHINA gL o
ecId EOppeaIbHEIl KpefaTops npimers oGbmanie miarexa (consti-
tutum, § 264), T0 BOpeab TOABKO OHB HMEETD IPABO DPUBHATD
mrarexs *2, moroMy uro constitutum ecrs madazo solutio; carbro-
BaTeIbHO, KOPPeAIbHHHl KpPeAuToph, NPNHNMASTH U ONDb IIATEHD
man o6bmamie umare:ka, Bb pasHoii MEPE HCRIMIOYAETH CBOHXD CO-
K]EIATOPOBB, XOTA Ol nocabamie Be Oman ero socil.

5. ITo saxomy IOcrmmiama *°, mepepwBh JaBHOCTH, NPOUC-
mexmiil 10 OTHOWMIEHI Kb OXHOMY KOPPEAJIbHOMY ROJARHURY HTH
ONHOMY KODpeatbHOMY Kkpeauropy, nwbers 3Hauenie nepepssa
1A ecmas, «quum ex una stirpe unoque fonte unus effluxit con-
tractus vel debiti causa ex eadem actiondjapparuit».

V. Ipupoda roppeaasrowrs 00a30REACME5 OYALTH H3I0KEHA
B § 247.

©
3) § 246. Tombro COMMTAPREIA 00:32TeABCTRA.

Car. mepmmj;.:y&:aaa.&lyib b § 245.

Toasro couapabF064331eTBETBA CYLIeCTBYIOTD Bh PUMCROMT
npash Jums Kaxs COLBAAPHOCT JOJITOBD (emopuo!); Ma1 mybens €B
aaMa 160 Bo BehxE TEXD CYEANXD, 200 HACKOALKO CAMOCINOAMERY~
HoLLS 0042065 m@g{meu@ na 00n0 u Mo dice dnicmeie.

1 Boswurnoseriens0ca0oBatia BOSHAKHOBEHLA COMMIAPHBIND
00532TeNBCTRD HEeB0sM0:kHO (Kakbh BBH 0061ACTH ROPPEAJbHAIND
0043aTEILCTBD) CBECTH Kb ONHOMY NPHANUNY, BB YaCTHOCTH 00
mexonnoit Tourh koppeansHaro 0043aTeNBCTBA (2 MMEHNO, UTO
crbiyers mpeforsparath pasybienie OAHOro 00A3aTeNRCTBA HA
aBCROMBED I0MCBHXT 06A3aTeNseTBS) 3xbeh He Momerh O5Th 1 phun.
Ocropanis BOBUAKHOBEHiA TOJBKO CONMAADPHEXD 00:432TeIbCIBD
OHIBAKTH JABYXD DOJOBE:

1. OMmEmmMEmeennocms HRCKOIVKUTS U3 34 NPUNUHEHHIEGPETS:

a. HEcrkomsko auirh COBEPWIAIOTH €000MA AeINKThH; OHH OT-
phuators 33 Boswbmenie Bpeld COMUJAPHO *, MOTOMY 9YTO OOmMiH

a1 9 §1 D h t 4521 34 pr. D.derec. 4,8 1 L L 14 D. zat. .
46,8.—% 1, 10. D. de p. c. 13,5. — ¥ 1. 4. €. h. t. 8, 39.
1], 1. §4. D. de eo per qu. f. 2, 10; 1. 14. §15. 1. I5. D. qu. m. . 4,
1. 17. pr. D. de dolo 4,3; 1. 5. D. de n. a. 9, & L 3. pr.D.si m. 11, ;L7
4 L 18.D. qu. £ £ 27, 6; 1. 1. § 13. D. do vi 43, 16; L. 1. C. d. e. £ 4,8.

2
§



TOJBKO COJMTAPHBIA OBA3ATEILCTBA. § 246. 109

JeJHKTE ecTh JeIuKTs Kamiaro °. Cb 2T00 0043aHHOCTHIO HEAb3st
exbimmBare axp 00A3AHHOCTH YINIATUTH INTPAb; KAKIsIR yrnaaqu-
Baers sech mrpaps (§ 81 mp. 8).

b. Hfckoasko nums 1mo o6Guwieii Bugh Hapymawrb Y&Ke cymie-
CTBYIOIEe 0043aTENBCTBO; OHA oTBRIAIOTH CONHIAPHO HA TOMB Ke
ocuopamig, 110 ¥ Bb caydab a. Cioga oruocnred 0043aTeNBCTRBO
abCKONBLAND COONEKYHOBD WM THHOBHAKOBD %, a Takke # HE-

CROJBKAXD JHIB, KOTOPRIA HAHAIH Bellbh HIH B3JIH ee Bb CCYAV

Ml H@ COXpaHeHie °, mIx KOTOPHIME OODPYYeHO HCIouienie Kakoro

6o mhiaa ©.

¢. Hfcroxpko guus mpuAAIx Ha ceda 1m0 J0roBopy  Boswb-
mienie Bpeja; Hamp., IO DHMCKOMY IpaBy HBCKOIBKO MAHJAHTOBS,
KOTOpEE HOPYYHJIH KOMYy Au00 Bejemie Kakoro iau0o xbia, Bce
paBHO TNOPOsHL BJu coodma (ubo obmiee MOPvUeHie ecTh MOpY-
gemie Kamxparo) ’; mo mumhmEeMy upasy!;;m%@w CTPAXOBRIXE Yyupe-
®ienifi, Bb RKOTOPHIXD 32CTPAXOBAAA 0FHA WSTa e Bemlp.

d. Hbcroasko aums 0dasa8H 00 38K0HY Kb Boswbimenio Bpena;
HAmp., HCKOABEO KATBLOBD OXHOMLKOMEATH, KOTODSE OTBEIAITH
no actio de effusis et eiegtif\g mh@rOIBKO COCOGCTBEHHMLOBY
paba unm muBOTHAro0, KoTPHeNgTHbEAloTs mo actio noxalis °.

2 Ommmcmeemwcmf&adnowwmm 3@ aﬁa&amexacmeo dap. Y-
HOPYYHTeINA PATOMB ._g;'b oﬁﬂgrre.ubcmom [JIaBHATO JOJLEHUKA, 2
Takke, [0 PHMCKOMY MpaBy, 00/13a1eJbCTBO OPEACTABIACMAr0 piA-
AOMB € 0043aTeABCTBOMB OTEpHTaro mnpeacrasutens (§ 221).
T'ocnozerByromee mpbmie npuumciasers Beh oTnm cayyau KL Kop-
pealsHEING 06AsaTe]bcTBAMB; cp. Nporass aroro § 245. IL
§246. II. 2

II. IIpasoomnowenin cosudapunzs doavcnunoss. OG0UMT CIy-
YagME CONMAAPHAre 06A3aTeqscTBa 00IM ABA IPABHIA:

1. Kaxpusiii conmiapHRil J0JGKHARD OTBBUAETH 32 BeCh JA0JrD
(in solidum) '° Bupouems, OTBHTCTBENHOCTD 3Ta CMArYAETCA TPEMA
cmocodama: a) Bh HBKOTOPHXD ciaydaixs mpusmaHo henef. divi-
sionis; ar0 beneficium OHJIO DPEJOCTABIEHO HMIIEPATOPOMB Axpia-

21. 1.§§ 14. 15. D. de tut. 27, 3.—* 1. 15, D. de tut. 27, 3; 1. 881 D.
do adm. tut. 26, 7.— * 1. 5. § 15. D. comm. 13, 6.—* 1. 1. § 43. 1. 22, D. dep.
16, 3.— L. 60. § 2. D. mand. 17, 1.—7 L 21. L. 50. § 3. D. m. 17, 1; 1. 52. §8.
o fid 46, 1.—5 1 1. §10. 1 2. 1 3.1 4. D. de his qui of. 9, 8.— L 8 L
)). pr. D. de int, in i. 11.1; 1.8. D. de nox. a. 9, 1. 1. §14. D. si quadr.

pr. D.
3, 1.—191 1. §43. D. dep. 16, 3; L. 14. §15. D. qu. m. c. 4, 2
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HOMB (BB epistola divi Hadriani, § 259 up. 17) nberonskumn
COTOPYIUTCIAND, HO KJACCUTECKIe H0DMCTH PACHPOCTPAHEIE €ro
Ha HECKONBKHXD ONERYHOBD, THROBHUKORS, ACLHOBHTADIEBD, ecan
0BH BbH pagnoi mMbph BuwoBns '!; cnopars o TOMB, cabiyers Jn
orpammanrs beneficium nepeuncrenmsmm CIy9adgMil  WIH  pacupo-
CTPAHUTE €r0 Ma BChY'D COAMIAPHBIND NONANNEOBD; CIPABEIHBOCTE
TOBODUTH BH NOJB3Y pacupocTpanenia: nec enim amplius actoris
interest '*; b) BH whkoTopEIxh caydanaxs wwbers whero benef.
exCUSSIONIS, T. €. OJMAB H3b COMMIAPHHXD IOEHUEOB: 0TERIRETH
principaliter, a apyro# jmms BB Toms cayiab, ecanm oxasanock
Oesycnbmunss B3BICkamie ¢h mepsaro; oTo mpaBuiIo npumbmanocs
YA€ BB RIACCHYCCEOND mpah kb HBeRoaBEnMB coomerymaws m
AUHOBHUKAMD, €CTH Bb UPUYUHCHIH BDPEA 24G6WAM: 00pasomns
BUHOBEWS OAuHD usL HAEXH '°; manbe, no Hos. 4, rnapmmii tomx-
HUKD oTBBuaeTs upemie HOpyuuTens; o ‘3ibch ymbermo pacipo-
CTpaieHic Ha AHAUOrHYANE CAyYaI;48) B RBEOTODEIND CIYIAAND
uwbers mbero npaso Perpecca; a #MeHHO, COMAADARITT TOMMATIRD,
yIIQTHBIIIE BECH X0ArB, MOKEEH 10 OOmIeMy Npasuay TpedoBaTh
OTb CBOUXD COXOJURHNKOBL, BOFRarpaxfenia Bb paswkph, onpe-
Xbiasemoms 1o beneficiumy ‘divisionis 4 excussionis; muaa aroii
wham onn Momers nOTPesOBATH OTh Epefuropa mneccimr ero npans
NPOTEBS UPOINXD AOWKMIROBS (benef. cedendarum actionum =)
eCIH ke OTOR meckim me wo®rkronano Gess ero BHHE, TO OHb
MOKeTH mpeanaBuTRyutilisTactio * (§ 249 sub 3). Comnnapass
ROXREMEAMS A35 doluS"He maerca mmraxoro mpasa perpecca 'S,

2. Hcnomnenie XBHACTBIA OXHAMD NOMKHEEOME 0CBOOOIEAAELTH
UPOUAXD COMMIAPHEIND IONAHHKOBS '’, TaKb Kakb TOrJA BpeLd
y&e Boswbmens, odbmannoe memoxmreno. Memoxmewio paBHAeTCA
depositio, datio in solutum, compensatio; OTHOCHTCS JH CIOA T
acceptilatio, Bompocs cnopumii; 1o npasuIsHOMY MBESHIW, ero cab-
Ayers phmnTe BB yreepauTeasnoMs cymarexb (moromy uto accep-
tilatio ects imaginaria solutio).

11 38 pr. § 1. L. 45. D. de adm. +. 26, 7 1. 7. D. de mag. conv. 27,
8§ 1. 22. D. dep. 16, 3.—12 1. 22. D, dep. 16, 3. — 3 1. 3. §2. 1. 39. §11. L
55.§2. D.de adm. t. 26, 7: 1. 12. D. rem p-46, 6; L 11.1.12.1.18. D. ad
mun. 50, 1.— ¢ 1. 1. §§ 13. 14. 18 1. 21. D. de tut. 27, 3; 1. 6. C. arb. t. 5,
51; 1. 2. C. de div. t. 5, 52; 1. 2. C. de contr. i, t. 5,58. — 151, 1. §§ 13. 14
D. de tnt. 27,3;1. 2. §§ 8. 9. D. de adm. 1. 50,8; 1. 4. D.de hisqui ef. 9,3.—
UL L§14 D.de tub. 27,3; 1. 33.§ 2. D. de adm, t. 26, 7.—371. 14 § 13, D.
qu.m.c. 4, 21 1. § 43. D. dep. 16, 3.—** 1. 16. D. de ace. 16, 4.
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Kpowhk aruxs asyx® 00mExD Hauaab, O3HAYEHHEE [IBA BHIA
TOJBRO COJNIAPHEIXD 06A3ATCABCTBL CYMECTBEHHO OTIAYAIOTCA
APYTD OTH Jpyra. B® obnacty conmzapHmXb 00433TeNBCTBD Kb
BO3MBIICHII0 Bpega MedIy COMMIapHBIME jopLEkaukaMA BHETH Goxbe
HuKako# 3asmemMoctTd (kpomt Bmmeusnosxkeuwoii). Hanmporuss,
COJHIAPHBIA 00433TeJIbCTBA, BO3HHMKAIONIA W3b OTBHTCTBEHHOCTH
33 4yEYO 0043aRHOCTH, HMEIOTH XapakTeps IPHIATOYHHIXD 00543a-
TeNbCTBD; TrJIaBHOE 0043aTENBCTBO, KOTOpOe ecTh HeoOXOAEMOoe
ycloBie WXB CyIMecTBOBaHiA, ompepbisers AN cojepkaHie
CYABOY; 6cAKOe NpexpamieHie riasHaro o04sareascrsa (IO HpaBy
ro-1ocTiunianoBy rarke # litiscontestatio cb» ruaBEEMT JOJEHH-
KOMB) BJIe1erb 3a co60n o ofleMy IpaBiay Ipekpamenie mpu-
JaTOYHArO, YMEHbIIeHie Wl YBelTdYeHie riasHaro 0033aTelbCTBA
(manp., scabjersie casus, mora, culpa rTaBRAr0 JOJKHHKA), BIe-
9erb 32 €060 yMeHbMenie niad yseamgenie, npuzarougaro. Ho
pbre 00pATHEOR 3ABHCHMOCTH TJABHALO ofi}:aamnbcma OTh HpHja-
TOYHAr0; OTCIOAR OBLI0 TOJBKO 0T8O n3pare, cOCTOABMmEE Bb
TOM®B, UT0, M0 J0-IOCTHNianOBY Aipasy, ditiscontestatio ¢b mpmua-
TOYHEMD JOJGKHUKOMB oouapg;rliu}iua €Boé moryowanmee xhicrsie
TaK:&ke JJd TIABHACG # &er PO TXE NP AATOTHAIXD TONKHALOB,
TAKD KaKb HCKDL O HPUIATOYHOMD apﬁﬂmm.abcmk HEMHICJIAME 083D
UCKA O TIABHOMD; HO"W 51Oy usbatie ycrpamero IOcrmmiamoms '*
Taraunb 06[13.3051’5 BTH coMuIApHEA o0g3ateanctTda phako oTi-
YaloTeA O OTD roppayhﬂmxm 00434TeILCTB, Bb KOTOPHIXE 00432~
TeNbeTBa OTABIBHEIXD COITel HAXOJATCA BbH OTHOMIEHIN paBsnofi
3ABHCHMOCTH JpYrh OTH JPYra M DABHArO BJIAHIA APYrH HA APYra:
HCTOYHUKH [OPAMO NPH3HAIOTH 3TO pasimuie *°; 0 KOPPEATLHBIND
obasarTenserTBaxh ckasano: sunt duae obligationes eiusdem pote-
statis, 0 coimmapHEIXD 0043aTeABCTBAXD, O KOTOPHXH 316CH HIETH
phusb: est aliqua differentia obligationum, rei obligatio (rzaBmoe
o0asareabcTso) est plenior; HeocmoBATENbHO FOCHOACTBYHUICE
uabuie NPUYACIAETh STA COAMJADHEA 0643aTeIBCTBA Kb LOP-
PeabHEIN.

II. Cpusnenie npasoomnowenizi corudapunzs doancruross u
Koppedavrurs. By 1paBooTHOWEHILAXD CONRJAPHEIND H KOPPEAIb-
HEIXD JOJLKHUEOBD BB I0CTHHIamOBOMD (m mmnbmmews) mpash me
MHOLO DA3iInvyifi, 3 AMPHHO, HOBAmid Cb OJHUMDB KOPPeAILHHMD
JNOKHUROMD MJN LPHCATa OZHOFO KOppPEAlbHaro MOJKHIKEDL MO-

# 1. 98, C. do fid. 8, 40.—® L 5.D. de fidei. 46, 1, L 13. D. h. t. 45, 2
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#eTb unbre ocBOGOERJAOMEe 3HAUGHIC AMA NPOYUNE; Ch Apyroii
CTOPOHEI, IePePHBH HCKOBOH IaBHOCTH OPOTHBE OAHOTO KOPpPEaTh-
Haro JOUKHHEZ BpPEJIHTH H TPOMHEMB; KODPealbHmil JOJKHHES He
noapayerca benef. excussionis. 3arbws, Memny BTOpHMB BRXOMD
COMMAAPHKEIND JMOJKHAKOBD H KODDEAJRHBIMA JOLLAARAME €CTh TA
Pa3EHIA, 9TO MPRAATOTHOE 0043aTe]bCTBO 3aBHCHTH OTH TJIABHALO
(Berme I kow.). Haxomews, Bn go-focrumiamosoms mpash mesty
OEPBEIMbB  BUAOMD COLMJAPHLIXD JOLKHHEOBD U  EODpeAIbHEIMH
HoJuKHAKAMA ORUIO eme OfHO Ba:HOe pasmmwie: litiscontestatio
Ch OJXHUMD KOPDPEATBHEIND JOLKHAROMD OCBOOOKTMIA M IPOTHNE;
AMEHHO OTKDHTIE 9TOr0 Pasjdyid IOBEIO BL HANIE BpeMd Kb OT-
ABIEHII0 KOPPEANBHEIXE 00432TNBCIBE OTH TOABKO COMMTAPHEIND. —
Beabiersie nesmaumTennmocTH JIepeUiCICHBEIX D paa;m'uii Ropbiimee 3akoHo-
JaTeILCTRO  OCTABAI0  NPOTHBONOGTABICHIE hﬂp[l BHHX 1 COJHAAPHAIXD
00A30TeABCTRE, FOBOPA TOALKO 0 JONKAUKAN®, ROTOphE «0rshuaiors coxm-

JapHO>. 4 4
4) § 247. Hpupopa woppeaffbubiXh I TOIBRO COMAAAPHEIXD
00238 TETERTRS:

1. 'ocnodemeipowyad’meopis. W6 noskiimaro BpeMenn ne pazmi-
Yall ROPPEAIbHAro _u \ econm@nam 0032T€15CTBA; TFOBOPHIM
TOIBEO 0 KOPPEAIBHOMS OOHIATENHCTBE, HASHBAA YO OJHID 064-
30TeJLCTBOMD Ch %glomlgmm cyOnerramp. Ho Bors sawbruum,
410, IO RIACCHYECKOMysPUMCKOMY NDABY, WHOFAA (2 HMEHHO B
OGIACTA TONLRO CONUIADHEIXG 0043aTCALCTBS NEpearo Buja, § 246
sub I) litiscontestatio ¢b ogHAMD AOMKAUKOMD HE BIEUETH 34 CO-
5010 0CBOGOAJENIA er0 CONOMKHEKOBH; 9T0 OTKPWTIe IOCIY:REIO
MOBOJOMS KB YCTAHOBJIGHIK) pAsInyid Me:jly KOPDEAJBHRIMHE Ii
TOABLEQ CONAAPHBIME 00A3aTENLCTBAMT; %0PPEAivHOE 00A3AMEIY-
cmeo nrpuswaaw (M TEneps 3To TocHojcTByOmee Mmbmie) odwnus
00A3AIMLALEMBOMS C5 HICKOIWKUMU CYOBERMAMUL, MOALKO COTUAY-
H0e  00AIAMEIBCINGO — HICKOAVKUML  O0AIUMEICMEAMNU, HARPA~
8ACHNBIMY Ha 00uMs % moms e mpedmems. THMb €BOMCTBOMD
EOPPeanbHaro 00643aTedbCTBA, YTO OHO €CTh 000, edumoe 00A3a-
MEABCME0, OOBACHUIN TPABHIO, TTO He TOJBKO ILIATEHRD (H AKTHI,
aybiomie ¢» HEMB paBHOe sHauemie), mo u acceptilatio, novatio.
litiscontestatio, culpa, nepepurss WNCKOBOH XABHOCTH — IPOU3BO-
AATH paBHoe AbiicrBie Ha 6cmas correi, XoTA HCXOZATH TOJIBEO
0Th OJHOTO W35 Huxb. Ho Taks kaks 910 npasuno npumbasercs
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HC KO BCBMB IOpHIAYECENNMT darranms (6escropro He npnnknserca
kb confusio, capitis deminutio, mora, pact. de non petendo, cnop-
HO—ED culpa, novatio), T0 yemanoswru pasruvie Mewcty 06zex-
TUGHDLMG COCMABOMS U CYDZEKIMUBHYUMG OMHOUIEHIEMS KOPPea.ty-
W0 00A3@MEABCMB, VTBEDEIAA, «4TO TH pakTh, EOTOpHE Ea-
CRU0TCT OGLCKTHBHANO COCTABA CAMAFO O0GA3ATEILCTBA, MONESHL
A1a BChXB correl, a Th, KoTopme BAIARTL ToALKO HA AMTHOETL
OHOTO U3% HUXB, HE 3aTPOrUBAA COCTABA CAMATO 0(A3aTeNBCTBA,
MOTFYTH OBITH MONESHS! UM BPEAHbl HCKJAIOYATESHHO I HEro of-
HOFO»,

IL Jpyeia meopiu. Yxasanuas veopia momssoramach nbioro-
DO¢ BpeMA BCEOOIUMD NPUBHAHIEMD; HO B mocTBANee BpeMms oma
HE pasb NOXBEprayach HANAXLAMD; 0COOCHHOKKE BOSGVAXANO cO-
MEkHIA pasnuvie Me#ny OGBLEKTBHEIMD COCTABOMB i CYOBeKTnB-
HRME OTHOMEHIeMT KOppeatbHaro oGszareibersa; BO-IEPBHIXG [10-
TOMy, uTO ITHMD eme He 0OBACHaQECA, noughy e HBROTOpHe
(akTH XBHCTBYIOTH 0GBHEKTNBHO, A uhkoTopie CyOBEKTHBHO; BO-~
BIODEING IOTOMY, 4910 BOO6me (CYOTBKTil 064A31TeNLCTBA U CaMo
00A3ATOABCTBO HAXOAATCA BERAROM THOHON CBASM APYTD Ch apy-
POMB, 4TO BCARLE (arrs, MLacaomifich cyoserToBs 00s3aTe16¢TBA,
K2aKDL TAROBHIXD, AOJLECHD WBO3ABHCTBOBATE % #a 0643aTelbeTRO.,
Cio1a npicoetanaerg eme TORUTO I CAMHE UCTOUHHLH HASHBAITE
EOppearsHoe 00a3aTILCTBO fro una obligatio, o plures obligatio-
nes '. Berbacrsie arorows® mocirbamee Bpem: ORI ITPeJI0KeHk
Apyria Teopiu 0 npmpoxh KOoppealsHaro 06A3aTeNLETEA.

1. Hbroropue BooGme He mpnsmaiors pasiauia MERJY KOp-
DEAIBHBIME W TONLKO COMUIAPHEIME OGasarenscrsamu. llpasmia,
ROTOPEIA  IOCHOACTBYIOIee Mibmie CBOXUTB Kb eIHHCTBY Loppe-
ATBHATO 00432TeNLCTBA, OHH OTYACTH CYHTIIOTH MOCTAHOBJISHLAMH
9HCTO NOJOKHUTEIBHArO Xapakrepa (—MUCTOYHUKM BOBCE HE AAITH
HOBOJA TARD AYMATH—), OTYACTH BEIBOAATL HXD H3B NDEANONA-
agMOH  BOMH  CTOPOHD (—4TO, OYEBMAHO, NOYTH HULLE HeBo3-
MOKHO—), OTYACTd, HAKOHEh. OHH YTBEP:KAAOTH, YTO Th npa-
BHIL, COOCTBEHHO rOBODA, AOIAHHE O NPEMEHATECH H KB TOILEO
COMUAADHBING 00A32TENBCTBAND, HO YTO OHH He npuMbHAlTCA KD
TONBRO . COTHIAPHLING  00A32TENLCTBAMS IIOTOMY, 4T0 mocxbuuis
CyTh 00A33TeJNbCTBA UL NEJHKTOBD MM CXOANHIXD Cb NeUKTAMH
(baxtoBs (—aT0 yrEepaaenie Hmuero me MOKa3HBACTE— ).

1 Cp. muge np. (—8.
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9. HXpyrie, vAepikuBad pasliudie MeRIy KOppeatpHEIMH 004-

3aTEJLCTRAME 71 TOIJBRO COJWIAPHEIME, HA3KBAKTHE KOppeasLHoe
0032TeIBCTBO0  00432TEABCTBOMB  CYOBERTHBHO-AILTEPHATUBH M E:
Bh KOppearsHOMD o6Gasatenbersh me pbmeno (in pendenti),
135 HBCKOJBEUXD JUIIB €CTh EPeluTops (41U JOJKHHUKR); 9TO He-
phmuTenbHOe COCTOARIS NPEKpAmiaeTCa HocHbAyomuMG AbHCTBIeMD
(electio, oceupatio); HATPOTHBS, BB TOJBRO COJNMIAPHOME 00GA3a-
reapeTsh umberca pagomb AHCkoabko onpexbieHHsIXD  00sasa-
TeJNBCTBD, KOTOPHA (32 HCRIOUEHIEMS IATEXA) He 3ABHCATH APYrS
OTh Npyra. ITa Teopid NPOTABOPBUUTE MCTOTHHGAMT, KOTOpIe
KQKJAr0 M3B COrrel €hb CaMaro HAUANQ HABHIBAIOTH JOMKHUKOMB
nId KPeAMTOPOMD M OGCYAZATH Kakh Tarosoro: et stipulantibus
solidum singulis debetur, et promittentes singuli in solidum te-
nentur %, u T. DOX. BHpaKenia >.

3. ABTOPE HACTOAMAr0 yIeOuHnKa COMIACENT Cb IOCOOJCTBYIO-
nEMs MRbHIeNs OTHOCUTENBHO TONBRO COMIADHKXD 00432TeNbCTBE;
BH KOPPeaIbHOMD iKe 00:43aTe]sCT8s BUIuTh 0HD COBORYIIHO@ MPaBo-
ormomenie (Gesammisrechisvefhalthiss)iyr. e. coeiumenie oaHOro
obmaro 00#3aTeIbCTBA Ubwﬂa;(,mbmﬁgm oTbapARME  06430TR1b-
ersama. Boaa xbiicTBYOME XD GIAIE, 9TOOK 00432TeIbCTBO He ORLIO
pasybieno, MOXeTh OHITHy UCUOMIEH TOJBKO ThMB TyTeM®, 4TO
004132TeJIHCTBO 3aKI0YACTCANEOBOKYIIHOCTEIO correl Kaks wbmb 10
eIUHBING; TAKAMDB 0GPAOMD BO3HHEKAETH COBOKYIHOE 06A3aTellh-
¢TBO, BB NCTOVHAKAXB==€Ommunis, tota, una obligatio *, commune
ius ®. Ho, pmarxbe, Takp Kakb KamImil correus ecrb CaMOCTOA-
TeNbHA CYOBEKTH NPaBh M 0012132Th OTXBALUNND UMYIIECTBON,
TO COBOEYOHOE 00433TeAbETBO MOPOAAaeTh OTAbAbHOE 00:43aTens-
CTRO A4 KA:EXAr0 COITeUs, Bb MCTOUHUEKAXb—]ropria singulorom
obligatio ©, duae species obligationis ', duae obligationes °. Bs
ROETOMB OTALAbHOMDB 06f3aTeNbCTBE CYyUIeCTBYETh Kakb ORI Npo-
oban; MO0 KOppeaNbHEA KPeIUTOPD OPU3HAETH YUPABOMOYEHHOCTH
CBOMX'D COKPEIUTOPOBD PAAOMB €b €000, KOPPeatbHEIH TOLKHEKD
VIBEPRAACTD HAIMYHOCTh 00A3aHHOCTA CBOUXE  CONOJLEHHROBD
PAZOME €0 CBOEI 00A3UHOCTBIO; OTCIOfA CAbIyers. 9T0 HCMOJ-

2. E hot. 8,165 1.2 D, he 6045, 20— 4150 § 1. 1100 D.hteﬁ,

‘]34.§1D.deso!-1bd‘l:31.§]Ddenov.lh,2,l . D. h. &
40.2. 5 1. 31.§ 1. D. de nov. 46, 2.—51 9. § 2. D. h. ta-zl-),.._-—’l.IS.D.
h. & 45, 2; 1. 5. D. da fid. 45, 1.—-5§1. T h. t 3, 16; L. 5. D. de fid. 46.
1; 1 15. D. h. t. 45, 2.
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HEHie KOpPPealsHaro 0043ATeJbCTBA, XOTA HCXOJAINEe 01D OLHOr0
EOPPEAIbHAr0 ROJAHUKA M O0DAICHHOS KB OJHOMY KOPPEAILHOMY
Epexuropy, Thub ne menbe upekpamaers ecm oTABABHMA 00a3a-
TEeJIbCTBA; TO JKe OTHOCHTCA M Kb PACHOPSLKEHI0 00A3ATEILCTBOME
(namp., novatio, cessio), ecim ToabKO Hanbpenie pacnopamaoiIa-
rocd HANpaBJIeHO HA Ipekpamenie Bebxbs orabapHuN® 06432~
TeascTsh; Aaabe, litiscontestatio, cyvieGmoe pbmemie u npucara
BIGRYTH 33 CO00I0 OJUHAKOBHA NOCHBICTEIA JIa ecmazs correi,
Takk Kakbh ok cyTh cpeacrsa yaocroBbpemia woppeamsnaro 06d-
3aTeJbCTBa, a yxpocrosbpenie oTababHEArO KOPPEAIBHArO 0GA3ATEUB-
CTBA HEBOMOKHO 6e3d npejasapurelbuaro yrocrosbpenia cosokvi-
Haro oGasareabcrsa. Rpowb ucnonmenid, pacmopa:enia m yaocro-
Bhpenia, mMe:way oTabasAmMR oGssarenscrsaMu HhTH Goxbe WHKA-
KO 3aBACUMOCTH, NOBTONY BCAKI ApYréit mwpuiaieckid (harTs
(maop., pact. de non petendo, confusio, Wora, culpa) xacaerca
TOABKO OJHOTO Hib COIrel. ’ g,

TTABA ILTTAL
Y 4 R

Yerynka TpeﬁoBaHlﬁ'gg HpuHATIe Ha cedd YyKUXb
IoJroBhf(cessio # intercessio).

¢~ PABNLID [TEPBHIL

Yeryuka TpedoBaHi# (cessio).

t. D. XVIIL 4; C. TV, 3%: de hereditate vel actione venditu.— Mihlenbruch,

Lehrevondercession der Forderungsrechte. 3. Aufl. 1836.— Kuntzs, nm mep-

Bol kanrd, yrazaunoi e § 245.— Windscheid, die Actio des Rémischen Ci-

vilrechts. §§ 15—20. 1856. —Schmadt, die Grundlehren der Cession, 2 moua,
1863. 1866.— Ryek, L. v. d. Schuldverhiiltnissen. § 103. 1839.

I. § 248. Heropuueckoe Beejpemie.

Danz, die Forderungsiiberweisung. $§ 1—6. 1886.— Fisele, die actio utilis
des Cessionars. 1887.— Vangeror, § 574. — Windscheid, §§ 328. 329.— Brinz,
§ 284. — Baron, § 137.

Bompocs, momers mr tpeGosamie nepelita 0TH Kpemrtopa Ha
Epyroc JUNO, N0 ApeBHeMY Zus civile, pbmaerca pasanuno no
OTHOWMEHI0 Kb YHUBEDCATBHOMY TNPEEMCTBY I TNPEEMCTBY CHACY-
JADIOMY; HA YHEBEPCAJBOAr0 MpeemMuanka (macrhyanka, pater arro-
gator u 1. 1.) TpeGosania (powb wmero-nmammx®, § 270 np. 1)
MOTJIM LUEPEeXOJuTh, HYTews CHArYIADRAr0 MpeeMcTBa (HAup., Ha

K#*
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T0ro, k10 X0oThas cosepuiuth MBHY, EYIIO TpeGoBania) TPedoBa-
Hie He MOorio OWTb IEepPeReceHo ONHNMD KPEAUTOPOMD;. A nepe-
noca TpeGoamia neodxogmma Guna delegatio (§ 307), T e. Taras
cafika, KOTOpas 3aBUCHTH OTH COrJIACiA XOLKHAKA H KOTOpaA HE
IIePEHOCHTH cTapoe TpeGopadie, a sawbHuers ero HOBHMb. [Ipa-
THHY 9TOr0 TOCHOACTBYlomee wubHIe BHATH BL TOMB, 4TO 00A3a-
TEABCTBO, NPENCTABIAI W4CMO AuYHOE OTHOLICHI® Nedxy IBYMS
CYOBEKTAMA NpPaBh, MO CAMOMY CBOEMY OHATII0 HE MOKeTh OHTH
nepesocHMo,  4ro nepembra KpeiuropoBs uswbuAeTh €amo 0064-
zarenbcrso. OQUeBHAHO, 5T0 MOENO CKA3ATh TOIBEKO O TAKUXH 004-
3aTeIBCTBAN'D, HA KOTOPHA OkasmBaers ompenbiennoe niiduie amd-
HOCTH CTOPORD (Haup., 0043aTeABCTBA Kb yCIyraMb, Kb yCTAHO-
premiio yaydpysra, § 270 np. 1); ecau O 910 oOBACHenie GHI0
CPABEIMBO OTHOCHTENLIO BChXD 0653aTeNbCTES, TO 9TO He JO-
nycrano GB Takme Nepexofa TpecoBMMiinI0 Y HUBePCATBHOMY Tpe-
eMcray. JibiicToRTENbHAS IPHIUHA 3ANT0UACTEA B TOMB, UTO JIPCB-
geMy ius civile megocTaBajIo diopMei 1ua TiepeHoca oM ALHHES
tpeGoBaniit ' (4r0 TIpH nesnafTeABHOCE 0043aTeAbCTERHHAT0 000~
pora Bb CpejHiii nepioab SPEMERoH pecnyGanky HeYIHBATEIBHO);
rakylo Qopmy mago Guabd cosgare’ e mamm xnmp mocrb sse-
nenis dopmyrapHAro_mpemecca, . €. TOrJA, KOrAA CTAN0 BOBMOKHO
BECTH CBOJ NpongéCh HE WYHO, a PesT CBOEro MpefCTaBuTe:d
(cognitor, procurator) *;pnyreys litiscontestatio ¢b OTBETIMROND
npencrapureas abiaucaddominus litis, 1. e. phbmenie npousnocu-
A0ch HA UM TpeIcTaBaTeNs; HpOKypatops mmbib actio iudicati
M JIOMkeHD OHIbL 32ThMDB PABCUMTHIBATLCSA CBH IIPEJCTABIACMLIMD B
TaruMb 06p230MDB, €CHH KT0 anGo Xorbas nepeiats csoe Tpedo-
Bamie JPyroMy, TO OHB JaBauh mocrbyaeMmy mandatum agendi
(ynoamoMoyMBaxh ero moAyuuTh ucnosrevie n 8L cayaab Beo6X0-
AMMOCTH BUATH HCKB), 3aABidd BMberb ¢b Than, uro oHh MOKETH
910 crhiath in rem suam (T. €. Bb COOCTBEHHOME mmTepech, mHe
AaBasg OT4eTa, Cb NPABOMB YAEPEATh 3@ COOOI0 MOAVUEHHOE OTB
IOMEHUEA): Tpexcrasurens yhianca cognitor wig procurator in
rem - suam *. Taxums mnyrexs [NOTpedgocTH 000POTA BB BHATH-
TENbHON MACTH OLUNI VAORIETBODEenk; XoTa kpegutops (cedens)
YCTYIAIh TOJBKO %rK3 (U0DTOMY HCTOYHUEM daie roBOpATH O

1 Gai. 2, 38. —? Gai. 4, 82.—? Gai. 4, 86. 87; fr. Vat. 317, 1. 4. § 5. D.
de app. 49, 1; 1. 11. pr. D. de dol. exc. 41, 4; 1. 22. 23. C. de proec. 2, 12.—
L (xad. 2,39,
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mandare, cedere actionem, meiens o cedere nomen), XoTa cessio-
narius OB TONBEO mpedcmasumerems KpegaTopa BhH mpomecch,
HO, 10JIy4ad MCKbB, HECCiOHAPIfi B CYLIECTBERAKMXH OTHOUIEHiIXH
upioopbraus u Tpeosamie. Bupowesms, T015k0 B CYIIECTBEHHAIND
OTHOUICHIAXD, 970 BUAHO u3b cabgyiomaro: mand. agendi in rem
SUAm MOAACIKANO OOGMEHOBEHHBIMD (DABHIAMB TOPYUYEHIS I TOITOMY
(S 306 sub IIT) Tepano cuny seabacrsie oTwhAN ynomiosiouis co
CTOpOHSI MaHKaHTa (Hedenra) **, a Takmeen Beabacrsie csepra
MAHJAATA Wi MaHEaTapia (LejleHTa MIM Oecclomapis), ecan JTH
dacrr macrymamm o litiscontestatio mecciomapis es xorEmNEOMD
(debitor cessus). UroOm yerpamnTs 9TO HeyAOOCTBO, BH HMICDA-
TOPCKIl nepioxs GhlTa AaHA neccionapiio actio utilis suo nomine *,
T. €. TPABO  HOJNYYNTH WIATERD U BYNHUTH HCKD, He GHCMIRaA
6% POAU MPEICIMAGUIMERR  NEPSONAUANLIHMIO) KPLOUMOPQ, HO ONii-
cmaoya oms ceoero wmerw. Mano mo many (b 3-ro sbka nmo P.
Xp.) ora actio utilis suo nomine £Taga TABATECE M BH TAKUXE
CAVUAAND, [ EpeauTops coschMB He 1a€Th mukaxoro mand.
agendi, HO sakmovaeTh cAbIRYSOTUYHEEHiA, KOTOpAs 00AHIBACTH
ero 15 BrIaTh mand. agendi (Tafn Hag. Cessio voluntaria: kymms ®,
datio in solutum *, xerarn® yeramesaeuie upapamaro °, mapenie'’):
MajI0 10ro, ara actio utilis cramy, npuybHATHCA B Kb HBEOTOPEND
TAGUMB  CAYUAAMD (FAKD WHKOTODHE YTBeP:RIAOTH—EO BCHMD),
KOrfa K10 an6o o@asamn b yerynkh TpeGopamia e cuy HOPMH
npuse (Tars Has. eessiodegis, § 249 -sub 3).—Ilpupoga oroit
actio utilis cnopma. MHorie xyMaiOTB, UTO OHA KACAETCS TONBKO
OTROMIENIA Me&]y UEAeHTOME I Necciomapiews, xasad moexbimemy
TEeproe (HeoTMBHMMOe W HacHBACTBEHHOE) MPABO; OTHOMEHIA ke
MY OeccloHapieMb U JOLKHUKOMB MCKB ITOTH He 3aTPOrHBALTD:
HeCCIOnaplii Bce TAKH OCYMECTBIYETH wyocoe Tpedosamie. JApyrie
nojaraioTs, 9ro actio utilis oxsarmeaers um sro mocabguee orHO-
menie, Takb 9TO Hecciouapiit nsh NpejcTaBuTel megenta xbaaercs
CaMb  yopaBOMOYEHHHKIMbB, KpegUTOpPONH J0MLKAUEA. CHpasemiuso
nocabiaee wubmie, Takbh Kakh TOJABKO OHO 00BACHIETSH, oouemy
geccionapit Moxers AbACTBOBATL OTH €60€20 WMEHH; ILOITOMY

¥ 1. 3. C. de nov. 8, 41.—* L. 16. pr. D. de pact. 2, 14; L. 55. D. de proe.
3,3 L 1. C. de o.et a. 4, 10; L. 33. C. de don. 8,53. 61. 16. pr. D. de pact.
2BESINE LB N0 hit 4 3% 100 12, C.de 0. 'eba. 4, 100—11, 2,
C. de o. ef a.4, 10.—8 1. 5. C. quando fise. 4, 15.—2 1. 18. C. de leg. 6, 37.—
10 ), 33. C. de don. 8, 58.



118 MOHATIE W AETE IEccn, § 249.

MOAKHO YTBEPHAAATH, 4TO Cessi0 BB nosaabimems pumckoms npash
IPOUBBOAUTDL CHAPYJAPHOE INPEeMCTBO BB TPeGOBAHIAXD: c(essio
AGAAEMEA 30MCE ONICMGUIMEALHUMS NPECHMCMEOMS 65 MpeGosain,
@ He HO6UIEI, NOIMOMY RPUOAMOMHBA WPAGA U MPUGUILYIN
neperodams mooke na ueccionapin (§ 250 sub 2 a); aT0 MOX-
TBEDRAACTCA M BHPAKEHIAMH HCTOYHHEORD, Kakb 1O obligationem.
debitum transferre, donare ''; ogmaro meoGxomumMo 3ambrats, uro:

1. Tlo dopyb u wo nassamito mexenrs ocraercs KPeIuTODOMT;
EARL  GOHHTAPHOMY COOCTBEHNMLY WCTOURHKA HE IPHCBAXBAIOTH
HagBauia dominus, a mnperoperomy maeabumuky massamis heres,
TOUHO TalKe Heus3d OomkujaaTs m npnwbaenis ciosa creditor xs
necciosapiio. Jaa copesenHaro mpasa 10, Konedso, ne umhers SHAYEHIH.

2. OGeroareascrso, KoTOpoe 060cHOBHBAETS actio utilis meccio-
Hapia (oraygmrespuas cxbika, npefnmcamie npasa) camo mo ceGh
HEeNBBHCTHO JIOJLKHUKY; 20910MY OHE M 3 W NOCAM €OBePILE-
MIA ULCCTL OMNOCUMBCA K3 uederaly, Kars Ky xpedunopy (mamp.,
ynaaimums ey doas, cosepunup cs wults compensatio) ' do
ML NOps, noka ne yanaemd Osyectir. Ho cuopHO, cBABHBAGTH
JN JOJKHAKY €b HeccioHapiedp beAkOe Kakamb G TO HH GBUIIO
oﬁpaiaom nomexmee jiogHeroncEbuabhie o neccim (Jmms GH 10CTO-
BbprOe), nim ToaBKO MPgMOe uSBkmenie (denuntiaiio) co cropomer
necciogapia (min F8K%ke o JefeBTa, Kakh HBROTOpPHE yTBep:®Ia-
101b). Mcroynmrn| o yndMmmanors o denuntiatio, To ooxoxars ee
MOJIMAHIeMb ' *—dTON JoK3nBaers, uro denuntiatio me Tpedyercs,
HO DEKOMEHAYeTc:A; AJA Neccionapis BechkMa BAKHO He OCTABIATH
U3BbIIenia TOMKUUES HA NPOM3BOXD CYABOH.

II. JorMaTu4ecKoe Uu3lI0MeHie.

A. § 249. Ilonarie m arRTH meccin.
Vangerow, § 6574.— Windscheid, § 330.—Brinz, § 285.

Heccia ecmy casocmoamesvwvni nepenocs mpedosania oms xpe-
dumopa 1 dpyroe auyo. Ona cosepmaerca:
1. Hspapieniems co Cropomnl KpepuTopa BOIM NepeaTh Ipy-

" L 23 C. mand. 4,85 1. 2 §8 D. h, t. 18, 41 5. § 2 D. qu.
m. p. 20, 5; L. 64. § 4. D. sol. matr. 24, 3; 1. 64. pr. D. ad sct. Tr. 36, 1.—12 ],
23.§ 1. D. h. .18, 4; 1. 17. D. de transact. 2, 15.—™ Cp., ¢n oxuoRt CTOPORHL,
- 3. C. de nov. 8, 41; 1. 4. C. quao res p. 8, 16; es gpyrof eroponm, 1. 17.
D. de transact. 2, 15; 1. 18. pr. D. de p. a. 13, 7.

e



HORATIE A ARTB Orcerm. § 249, 119

rOMy UpaBo TpPeGOBAHIA HAM B3HCKARIA 1O TPeGOBAHII BB CBOIO
(moayuaomaro) TOXB3Y W TPHAATIEMD €0 CTOpOHHE japyroro. Nus
U3BABICHIA 9TOH BOMM (M faA4 npuHATia) ocoboit GopME me Tpe-
Oyercd, HO OOHKHOBEHHO OHA COBEDMALTCA B'h TUCHMEHHOR dopmh,
uTOOR JIOCTABUTH LECCIOHAPID CPEACTBO JAOKA3ATENBCTBA IECCim.
Corzacia pomkmnmka me Ttpebyerca'. Ileccia ecrs aGeTpakTHsIf
ToroBopb. AOCTpakTHAA BONA TepeiecTn Tpedopanie mwbers Bn
Buly (karb anmmus dominil transferendi npw traditio, § 131 np.
14) rakyio 160 KoHEpernyio whap (eausa cessionis). Kb KOTOpOi
opunbaaorca 15 ke upasuia, U0 u KL causa traditionis.—
UzpaBienie BOJM ABIASTCA MBINOIHAMD, €CHH CAUSH CESSIONIS 3a-
KJIOYAeTCA BL Kakol 100 oruypureasHo cxbawb, comepmenmoi
KPEANTOPOMD, RaKb TO: KYIULA, Jerars, ycranoriedie dos, lapemie
(cp. mekers § 248 kb mp. 6 —10); Toria meccia masmBaercs
cessio voluntaria; BB DI]OTHBDHD.F[OJ-HHOLTB HQ(,JJ'B;UWR TA leceld,
LOTOPAsA OCHOBHIBACTCH HA upen,uﬂcaaﬁ 3an0ﬂa., HA3KBALTCA CeSSI0
necessaria, HAIp., COBEPMIROIii LLTATE:RD KOPPEANLHEIN Wil COH-
JAPHEIA JOJAKHUED OCYMECTBILETD benef. cedendarum actionum
(§ 3&5 mp. 13, § 246 np. 14)

2. CyjgeGHBND nocrar ML phmeniu npomecca o pas-
,u;{mL 2 AN AN MCHOONAEHIA Kakoro mmoo phmenia; ph mocabi-
HEMD CquaL MBI uwkem, wmepesoas Bwbero maareska. Ilepesors
BakeTO NaaTe®a, 1o H Y- T. &g ?“?‘36 cab1., JonyeraeTes TOJLEO NpH JeHex-
BEIXL TpPe0BaRiAND; eMy IpRHATICHNTE (L.ah'h 0THBYen0 BE 00bACHEATEILHOM
aamace’s w3 I. y. 1. ¢.) xapaRteps datio in solutum (§ 225 sub 2).

3. HenmocpexersennuMs 10CTAHOBIEHIeNMD 3ak0HA (cessio legls).
Ho aBuserca CHOPHRIMB, MOKETs JH Ka:Ibii, KT mMbers 3anom-
HOe NpHTASANie Ha YCTYNKY TpeGoBamid, ipso iure BHICTYNATh BD
poIM leccionapida, Wi 210 npumbagerca anms KB OTABIRHEME
HEMHOIMD CIyJadnt °; mepeoe Mubmie npormBopbuurs AcHEIML
csupbreascrsand merounuxost . Ibiicteutenssme cayzam cessio
legis eyt cabayiomie: nhroTOpEe coampapike AOLKIAKH, Y-
TUBB BeCh JOJI'B, MOIYyTh Bb CHIY 3aKOHA TpedoBaTh COOTBET-
CTBYIOIMUXD YaCTed OTH CBOHXD COXOJLKHUKOBD (§ 246 np. 15);
He NOJYYUBIIA 0043aTeJpHON I0MM HACTHIHHKS, KOTODHIL COBep-

11.3. C. h. t. 4, 39;1. 1. C. de nov. 8,41.—2 1. 3. D. fam. ere. 10, 2.—3
L 57. D. de leg.1 (30): L 1. §§ 13. 14. D. de tut. 27, 3; 1. 4. D. de his qui
eff. 9, 3: 1. 8. § 16. D. de inoff. test. 5,2; 1.2.D. qu. ex f. 26, 9.—* 1. 11. C.
de fid. 8.40; 1. 49. §2. D. de a. p. 41, &; g 4. L. de fideiuss. 3, 20.



120 [PABOOTHOMIENIA LEIEHTA H UECCIOHAPIA KB Joamauwy. § 250.

Wb rescissio testamenti, Mojkers Bb culy 3akoHa TPeGOBATE HA-
3a1b OTKA3H, BhJaHUEE HacxbiHURAMA 00 3asbmanio, ors aumb
NOJXYYARIUXD *.

B. TIlpaBooTHOIIEHiS.

1) § 250. nementa u mecciomapia & AOIRHAKY.

Vangerow, § 575. — Windscheid, §§ 331. 332. 334, — Brinz, § 285. — Bekker
§ 98. Beil. L.

1

1. Ifenents ep MomenTta cosepmenia cessio (a He Ch MOMEATa
denunfiatio. kaks HEEOTODEIE MONATAIOTL) Tep#eTh CBOe TPEGOBA-
Hie ; OTClofa cabxyers, BB YACTHOCTH, YR0 BTOPOK Necciell 0B
HAYEr) He IepeHocATh Ha, HOBArO ueccioﬁ?_apix. Thap ne wmewhe
AOJKHAKD, IOKA HE Y3HAETH O neccin.,;%mm@'i HOCTYMaTh Ch HefeH-
TOMT KAKB €b KPeIHTOPOMS *.

2. ecciorapiii ¢b MoMenTa goBepmIenin cessio (2 He ¢b MOMEHTA
denuntiatio, kars AEKOTOPEIE IQNAFARTR),Npi0GpETAETH TPEGOBAMIC 1
MOKCTH HMB PACTOPAKATBCAIO €BoeNY yemorphuin, Hanp.. IpocTuTh
ero, mpeicTaButh Kb sadeTy, ORIYIWTS °. OHb MOKETH OCYMECTBATH
TpeGoBanie BE TOMB Xe 00nemb W TOTbRO Bh TOMB 00HeMb, AR 1e-
Ients °; BH STOMD OTHOmei nos bAmee npaso (10 KOTOPOMY Iec-
ciomapifi NpH3HAGTCA KPEIHTOPOMB) XOJLEHO OHLI0 VAepxEaTs Beh
crbicTsig NPeRHATON(HO" KOTOPOMY LecCiomapift MPA3HAETCA JIIIH
OpeCTaBATedeNs KPelaTopa), HOTOMY UTO MHANE WM HecCioHapii.
HIA JOLKHURDL MoHech On ymepOs. Orcioga cabpyers:

a. Ilecciomapiio mpEBagIexaTs He TOXBKO BCH MPUIATOYHBL
npasa (Ha 3aJOrH @ TPOTUBL [OpydmrTeneit) ’, mo u OpHBHIETIH,
H T0 ¥e ToJbKO privil. causae, o m personae cedentis, manp.,
NPONEHTHAA M *3RJ0r0Bas# npmBmieria ¢gmcka ®. n60 Bb IPOTHR-
HOMD €nyuah TpedoBanmie BB DYEAXD MECCIOHAPIA  YMEHBIIMIOCH
6m 8% nbnb: Thup me menbe HMCTOYEMEM HCKIIOWAIOTH OTCIOIA

*L 8. § 16. D. de inoff. test. 5,2. Cu. eme cnarynspastdi eayyaii |, 53.
i. £ D. de cond. ind. 12,6.

! L 16. pr. D. de pact. 2, 14; 1. 18. pr. D. p. a. 13, 7; L. 26. D. de proc.
3, 3.—? Cu. rewers § 248 wpnp. 1. —3 1. 6. D. h. & 18,4 — 4 1. 20. pr. D.
h. t. 18, —51.13. § 1. L 16. D. de pact. 2, 14; 1. 17. § 3. D. de iurei. 12,
2;1. 18. D. de comp. 16, 2;1. 33. C. de don. 8, 53.—51. & C. h. t. 4, 39.—7 1.
6. L. 23. pr. D. h. t. 18, ; L. G. L. 7. C. de o. et a. 4, 10; L 14. C. de fid.
8 40.—% 1. 43. D. de us. 22, 1; L. 2, €. de his qui in pr. 1. 8,18; . 7. C.
de priv. £ 7, 73.



HPABOOTHOUIEHLA IBIEATA U [ECCIOHAPIA XPYFE KB eyry. § 251. 121

JMTHRA  OpaBa HmpeumMymecrsa BB KoHEYpeh (privil. exigendi
personae) % 310 mOdOeHie NHTAINCH OGBACHATS DA3HEIME CHO-
cob6amu, HO eBa JU ero MOAKHO OmpaBxaTh.— [Ipomeccyannmaria
npuBmierid nefeata (Aanp., NPABUIEris OTHOCATEABHO MOACYH-
HocTH, 0eBoGOkAeHie Orb cautiones) we npUHAKIEKATH TeccioHa-
pil0. Takh Kakb oW He KacawTca TpeGosamis.

b. Mo:ers 1@ meccioHapiit BOCHONE30BATHCA CBOMME COOGCTBEH-
HRIMU JTHTHHIMI NPUBUWICTAMA, BOupoch cuopasii. Ilo npasmis-
HOMy MEBHIO, ero cabayers phbmurts BB OTpHIATENBHOMD CMEICTE,
IOTOMY 9TO Bb UPOTUBHOMB cCilyyal gomknEED noTepnbas Gw
Beabacrsie leccim  ymepGs. Hogrsepsineniii BB HCTOTHHKAXD
abrs '°.

¢. Beh Bospasmenis, KOTOPHA MOIKHAKE MOI: HPOTHBONOCTA-
BATH TEJCHTY (na.np., BOBpaKeHie KOMIGHCALIH), COXPAHAITH
CHY W TIPOTHBDL UGCCIOHADIA, €CAw MOLLKO\G0 BPEMA ULH BOIHUK-
HOGeHIA  JOaNCHUKS He 3Haxs eue O ULCCid. |

2) § 251. uenenra n

Schliemann, die Haftung des
Scheid, 8

— Wind-

1. O6a3aBAOCTHSNONCHRR CYTh CIBAYIONA: OB XOAKEHD BO
BCEXD CayYadxs (f. €. B®) 98MH OH Causa cessionis HYE 3aKI0IA-
Jacs) copbicraosath mecclonapiio B OCymECTBIeHin TpeGoBamia.
B UACTHOCTU: YKA3aTh M BEIIATH €My CPEJCTBA AOKA3KBAHiA 3
Aaxke, OHB JOJKEHDH BHJATH HECCioHapilo Bee T0, 9TO MOAYTHIH
ors pomkEEEa *. Hanporuss, mompoch 06b ero orshrereemmoctu
8a cymecTBoBamie TpeGosamia (sa nomen verum, debiforem esse)
Hin 33 ero QakITMYecEyi0 ocymecTBEMOCTs (3a nomen bonum,
HaJIe:RHOCTH TpPEOOBAHifA, louuplatem debitorem esse) pbmaercs
PAsANYfao, CMOTPA IO CAUSA Cessionis: Japureib miam OGpeMeHeH-
HBIT OTKA30Mb He OTREIAST, HM 32 TO, HE 3a Apyroe, npo:msem
He oTsbuaers sa nomen honum, o orshyaers 3a nomen verum 2

Y1 42. D. de adm. et per. 26, 7. — 19 [Ipunefiennua npeaye 1. 6. D. de
iure fisei 49, 14 u L 17. § 6. D. de us. 22, 1 roBopars 056 yHHMBepCAIL-
HOMT Tpeemcrab.

1] 28. 1.55. D. de proe. 3, 8; 1. 6. L. 14. pr. L 23. pr. D. h. t. 18, 4.—
71.23.§1.D. h. £. 18,4.—? L 4. 1. 5. D. h. t. 18, 4 L 74. § 3. D. de ev.
21, Z5ef, 1. 10, L. 11. ). 12. D. b. & 18, 4; 1. 18. § 3. D. de don. 39, n; 1. .
§§ 1.2. D. de leg. 1(30); l. 31. pr. D. rlaa o h K e



122 NOOYETAMOCTS H HEXoOYCTHMOCTH urecil. § 252.

JOMKHOED, JACHERH0g TpeGoBaHie Koero nepeseienHo sBCTO NIATEHA eT0 KpRId-
topy ( 249 sub 2), Tamwme Be orwbuaers, mo IL y. roe. § 736
qaeTh 2, 33 Tomen bonum; yOpaBHAONUA  MMYMECTBOMB, KOTOPHIH
npesparuas nocxbauee (W 9aCTh €ro) L TpeGoBamid, OTREYAETH
32 0X5 IBHCTBUTJIBHOCTS H 32 HXBL HAJEMHOCTh; HO OBTH MOJO-
semia uacro ormbraTca ocoOmMB pactum adiectum.

9. O0g3ammocTH Ieccionapid 3aBHCATE OTh CAUSA  CessIonis;
NOKYIINED HOXLKEHD YILIATHTh NOKynHylo wbay m 1. X

€. § 252. JMomyerumoers M HEJONYCTHMOCTS NECCii.
Vangerow, § 574.— Windscheid, § 335.—Brinz, § 285.

I. [lo oGmexy mupaBmiy Neccid AONYCKACTCA OTHOCHTENHHO
Behxb TpeGopapifi, Kakbh YCJIOBHEIXE, CPOWHHIXB, OYAYNMXH. TaKb
I HATYPAJBHKND U OPHAATOYHBEIXD (manps, TpeGoBaniit MPOUEH-
T0BB). BB 0012CTH JBYCTOPOHHNND, 00A3ATGNLCTBD KAKAAA CTO-
pOHA MOETrh YCTYnaTh csoe Tpedopamdie, WO OAHARO me 0cBo60-
KI2ETH ee OTh e J0Ara; NOaFOMY, BYCTOPOHRArO AOrOBOPA, KAKS
wMAGL0, 10 DPHMCKOMY UPABY, fle)hga MepPeBecTd 1O cessio; MHAYe
10 cOBpEMEHHOMY UpaBy—BeTBREIBIR) HOBST0 HHCTATYTA npaaris Ha celd
gymaxs g0aross (§ 254 -fs‘ub ﬁ') e

. Br abroTopsix® EAyuAsYDs Heccld samperaerca W Bb Ciy-
yab copepenid Bonpesa Banpery NpHSHAETCH HEYTOKHOKW. IT0
OTHOCHTCH: a) KBATAKMME TPeHOBAHIAMB, KOTODHA HO OTHOIIEHII
Kb KPeIHTOPY ABAJIOFCA YHCTO JMYHHMY, HAUD., 0643aTeNLCTBO
Kb NPEA0CTABIENi0 Y3yPPYKIa, AIAMEHTOBS, JUIHHXD YCIYrD 20
00 WMIEPATOPCKUMS UOCTAHOBISHiANL °, 3aNpENiaercd YCTymka
cropaENG TpeGosanii kpomh cayiaess ycramosnenia dos win do-
natio propter nuptias, muposoit cabaxm, pasgbia nacnbicrza #
ACIOJHeHI OTKA3a; arto orpannuenie yerpameno §-wp 236 H. y. 1. ¢
¢) N0 RECKOIBKEWD HOBEIME MMIEPCKHMD 3AKONAMD O, HEUTOKHQ UECi
(saa0rs, nepesors, HATomenie apeera) BOBHATpAAACHIA 32 paloThl HIN YCIYTH
A0 And 1aaTeixa, a paBHO H GJYEEGHHK'L JI0X0T0Bs YHHOBHHKOBD A BOEHHO-
¢cIYiRANAXB, [paBa Ha Hocobie N3H BHECEBHRIXD Bb PETHCIPHL EACOD BOHO-
MOUIEETROBOHIM, IIPaBa HA DPEHTY U3B FOCYIapCTBERHAIXD yeragopaeaii erpa-

1 ¢f L 38. pr. D. loc.19, 2; L 58.pr. D. de a. e. v.19.1; L 13. D. qui
pot. 204.—2 L 9. § 1. D. de op. lib. 38, 1.—* 1. 3. L. 4. C. de lit- 8,36.—%
Reichsgesetz 21 iona 1869 r. § 2; 31 mapra 1573 . § 6 2 amaa 187t r,
§ 45; 7 auphaa 187G r. § 10; 15 iomn 1833 r. & 56; 6 iwoax 1884 r. § 68;
99 fioug 1889 1. § 40; Reicliscivilprocessordnung § 749



lex Anastasiana. § 253. 123

XOBaHiAd Ha eJyJafi erapocTm B BecnocolHOCTH KB TPYAY, & PaBHO H UpaBa
H PEHTY N35 CTPAXOBAHIX OFB HECUACTHRIX CIYTaesD OpofeccioHalpapMm
COI03OMIL.

ITI. B wbrOTODHXE CHYYaAXD HENb3SA YCTYNUTH TpeGoBaHia
onpexbIeHALING JRUAME; HADYyIenie TAROro 3alpemenis BIederh
32 CO00K HOJIOe 0CBOOOJCHIE NOMAKHNEA. OTH CAyIad CIbiL:
a) HUKTO HEe MOMKETh VCTYNATh cBoero TpeGosamia Ooxbe Cuitb-
HoMmy (potentior), T. e. TakeMmy Xy, KOTOpOe BCIABACTBIE CBOErO
COMIAJNBHATO MOJOEEHIA JAMAI0 OB JOJKHNEA BO3MORHOCTI BECTH
venbmno npoumeces ‘5 cuopubie BoNpOCk, BoabYAICHHRE ITANE Npexm-
camiens Oeoxocia m Lomopis, MoryTs umbTh TOJBKO @eTOPAUECKIl WATEECH,
Tarkh Kawh Teueps BETH potentiores vn aToms cubicak; b) mo repuaHckuMs
UMOePEEAND 3AKOHAMD €Bpeil He MOAETH YCTYNUTh XpHETiaHRAY Tpebosamis,
KOTODOE eMy UpHAAJIeENTD MPOTHEE XpucTiannne % A 8T0TH 32KOHD HA HPIE-
Takb yae JaBHo He cofampaked; QGopxainEe o’rnl;fl?h.n. €10 €OI03BEIA 32K0NB
3 iag 1869; ¢) KpexuTOpsh ouumeu'wa b @;re'n, YJCTYOUTE CRO-
ero TpeGOBARIA OUEKYHY Jaike I T omomgnm OIIeKH, ecau Tpe-
GosaHic BOSHHEJO eme Bo BpeMs ki ©

IV. Pacta de non cedendo/fpushatorca . xhficTeuTenbHLM,
COBCPUIEANAA BONDERH YRORQDY yCTyika 1o nvbers CHIH.

D. § @éj} Lex Anastasiana.
Vangerowh§ 516. — Windscheid, § 333.

[Io sakomy H:Mﬁpa. Anacracia '. mecciomapiit, KOTOpEI
Rymuae TpeGoBadie 33 CyMMy MEHbINE HOMHNANLHON, HE MONKETDh
TPedoBaTh OTH NOMKHUEA (0JbmIe YOIAYeHHol nvb cymusr Byberb
CT OOHYBRIME IPONEHTAMH; TO JIOLOJHATENLHOMY IIOCTAHOBICHIIO
IOcruniana *, Bs caysab o6xoga sToro 3akoma THMB DyTeMD, 910
gacTh TPeOOBAHIA NPOAAeTCA, a YACTh AAPHTCA, wiu ThMb MyTen®,
PO JiA BIAY XapurcA mbiaoe rpedosanie, AOLEHALL 0043aHb Kb
NIaTe:Ry TONBKO YIIATeHHO# cyMMbl. OTh PasHOCTH IBYXD CYMMb
TOICKHUED 0CBOGOKAAETCA. 3aK0TD DTOTH, KAKb 3TO B HEMB ACHO
BHIDAKEHO, OTHOCHTCA TOJBKO Kb Kynab tpeGoBaHiil, HO HE Kb
EYIIe-OR00NBING CABIKAME, KAKOBH, Hamp., pasxrbias coHacwba-
uakosb, datio in solutum, yerynka mo muposoir cabuakb. Ho m ne
OTHOUIERI0 Kb KYUAb NMPAKTHEA B TeOPis OTPAHHININ 3AEOHD ABacTacis (H3BABS

‘1 2. C. no lic. pot. 2, 13— R. A. 1551 r. §79; R. P. 0. 1577 r. Tit.
20. § 4. ﬁ\lov 2o — 'J 4. D. de iud. 5, 1; 1. 7. D. de o. et a. 44, 7.
11.22. (. mand. 4, 35—?1. 23. C. eod. 4, 3.'



124 [MOHATIE DHTEPLECCIM M Ef OPHMBAEHIE. § 234,

B35 ero AhHcTBIA GyMars ya OperbABATENA W Bekcedd), TAKh Kakh NPRHUHUE
3TON0 3AKOHA, [0 KOTOPOMY TOProRas TpelosaniaMm paeyers Oyaro 6L 3a coboio
upnﬂ‘.meuie I0JABAK0BD, HEOCHOBATCICHD; HNITOMY HOBBLA OAPTHRYIADHELA 3a-
sonozareanersa u Ofmid repmamerid Topropuil kozekes apr. 299 covchus or-
MBHRAH 3aK0AT AHACTACHA.

PA3,1E1b BTOPOI.

IMpuHATie Ha ceda YyHUXBb AOJIrorRs (inter-
cessio).

tt. D. XVI, 1; C. IV, 29: ad sctum Velleianum.— Kattenhorn, iiber Interces-
sionen der Frauen nach Rémischem Recht. 1840.—Bachofen, ausgewihlte
Lehren des Romischen Civilrechts. Nr. 1.1348. —Girtanner ,die Biirgschaft nach
gemeinem Civilreeht. 1851.— Hasenhalg, Beitriige zur Lehre von der Inter-
cession. 1866.—Danz, die Forderungsiiherweisung, Schuldiiberweisung.
§8 35—50. 1886.—¢. Blume, Novation, Delegation and Schuldiibertragung. 5.
39 ff. 1895. — Delbruck, die Uebernahme fremder Schulden nach gemeinem
und Preussischem Itecht. 1853.—pr mrepaTypy kn § 217.

I § 254. Honarie maTepmedsin u ef mpmmkmemie.
Vangerow, § 571.— Windscheid{§ 486, —'Brinz, §§ 252. 260. 261.

L. Honamie. Hpumginic e c86 wyicow domna (intercessio,
maxoce interventio) eému 00W6oPs MeHCY KPEOUMOPONS %
MPEMBUME LUOME] 65 KOWMOPOMS NOCAMOHES DPUHUMTEMS WO,
ceba doms Opyeoed. VI Taks, Beakad intercessio COAGDAKUTH TpH
CylUeCTBEHHRE NpUdMaka® 1) KXT0 an60 T0NKeHD NPUHAMYG HA CLOA
AOIrE, 2) U NPUTOMB AQATD uYHCO®, 3) NOEPEACTBOME J02060PU
Cs £pedUmOopoOMs.

II. Hpuxmnenie amow nowamia. Osnavennsie TPA UPUIHARA
CBOECTBEHAN HBCKONBRUMB cABARAMB DA3THYHArO COAEPKAHLI:

1. Sxcnpomucci, 1OMOPAA COCMOUMSE 6F MMOMs, WO ENO
2060 NPUHERCEME HE CEOA Yxce cyuecmoyouyiti doaws dpyrow u
npUMOMS MaKs, U0 ROCAROWAL 0CouboNCIaEmEs  oms JOA.
Ao copepmaercA NOCPEICTBOME HOBHDPVIOMAro jJorosopa, y Pmu-
IARG [OCPEACTBOMD CTUOYNAIIM N JUTEPANbHArO KOHTPARTA
(110 coBpeMeHHOMY TpaBY, N0CPEACTBOMD Hefopyaibiaro Jorosopa, § 266 xon.),
mpau nocpencrsoMd defensio Bw» mpomeceb. T. e. akra, cX0xHAr0 Ch
HoBamieii '. Bp mcrounukaxs HasBaHie expromissio npumbHAerca
u ws nepembabh kpeguropa, n kb mepewbnh pomEHuRa ®, Bee

11,2 §5. L 23 1. 26. D. h. t. 16, 1; cp. I. 2. C. de pact. 23.—* 1. 36.
D. de i. d. 23, 3; 1. 31. § 3. D. de m. e. don. 39, G.
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PaBHO, UPUHUMAETD JM THOBHM JONEHUKS 4y:KOH Aoars X0GpO-
BOMBHO HIi BCABACTBIS YIOBOPA CB NPEKHUMD JOLKHHEOME (dele-
gatio, § 307) % Tenepemﬂﬂﬂ TEPMHAHONOTIA OrpaHUIABAETh HA-
sBaiie expromissio Thws cayvaens, Korga HOBHA XONKAUED NpH-
BEMACTD JIOArE 0eshb OpeBapUTeIbHAr0 COLIAMRHIA Ch IPeRNIMbB.

3. Adnponucciu (nopywumeavemey), romopas cocmoumz 63
MOM3, UMO KINO AUO0 RpuruMaems wa ceba doavs dpyrowo & ka-
uermen RPUdaMoNHar0 JOANCHUKRE, TAKD 9T0 TIABHEN JOMERMED
ocraercs ob6asamabiNG (§ 258).

3. Ycranosienio 8ajoroBoro mpaBa 8a Uymoil  ZOUTE (cp-
AuEKe 1p. 6).

4. Tars nas. tacita intercessio; oma cocronts BL TOML. HuTO
£MO w00 npunwMaems na ceba 0033Mmeavems0, KOMOPOe A0XHCHO
G0 Obe mpunamy Opyioe Iuno, eQuHCmeenlo 65 HeMs 3aUHMe-
pecosarsoe (Baup., KTO J60 3aHUMARRT Jemsla juia Apyroio) f.—
Tacita intercessio BoswoskHA M BL@OMD BEIB, 9TO 0AHO JHIO
o0aswiBaercd BL kagecTsh koppefubdaro jomkmura Bwberb cn
APYTUMD JAUOND % eduncmeennofGiNuminepecn noc.mons0

Cayyau sub 1 n u%gm%%ﬁub 4 pasHBaOTCA mterces-
sio privativa, ciyuaa 2 cayuait sub 4—intercessio
cumulativa ®.

III. Cv apyroii, CIOpO%I, ecth nbanf pags cxoaumxh  cab-
JOKD, KOTOPHA He '€Ofep#dTh BL ce0b uarepueccid, rakb Kaks y
HEXD HEJOCTAeTT. TOIOWMAM APYroro m3b BHIIEOBHAYCHOEXS TIPi-
3HALOBB.

1. Hwms npunamin ne cebs qyxoro joara s cayuab mra-
TeEA yyskoro jgoara ' mam datio in solutum ®, a pasno orpeue-
Hisa on. IpaBa (Bb YACTHOCTH, OTD 3AJOrOBOro Hpasa) '’ .

2. Touvko nosudumomy ssiserca mpmmaTieMD Ha Ce0s YYKOrO
0643aTeAbCTBA, €COH KTO AbiaeTh 35T0 BH COGCTBEHHOMD HATe-
peck: prima facie quidem alienam, re vera autem suam obliga-
tionem suseipit ''; o10 GhIBaeTH, Hallp., Torga, ROCA& KTO Ju00
NPUHUMACTE HA Ge0a 0043aTeIBCTBO CBOEr0 NpPeACTABATONA.

—" L 4. §1.D. h.t. 16, ;1. 4. 1. 9. C. h. t. 4, 20 —¢ L.
8..§5. D. h. t. 16, I-—I“!8prD h. t. 16,1. 1. 11.

§
l- 3. C ded r8,39 —5 1, 8.pr- .u....Ql D h. t. 1(1,1,1.5
i 1
h. t. 4, ‘_.!). L1 15 proDiho v 16571
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3. Hbrp npunaria ma ceGa uy:xoro goiara BL Tomb cayuab,
ecit KTo 6o o6bmaers npuHATie TOIbKO doavcHuxy (a He Lpe-
amTopy); aro mwbers wbero BB ToMB cayuah, ecam Kro IuG0 npu-
DHMASTh Fa Ce0A DHCKD Kakoro JuGo ABACTBiA Mg yuvmemis,
COBEPIIHBL KOTOPOE APYroe JUIp MO:KeTh CABIATHCA J0MLAHEKOMD
(manp., K10 JuGO HOpefiaraerd ONeKYHY He OTYY:KAaTh bemied
oneraeMaro u o6bmaers Bo3wbeTaTh YOMTEM, MOIYIIie BO3HHENYTH
JJd OIeKyHA #3b OTBBICTBEHHOCTH 3a 3T0 yuymiesie '”7; kro audo
No0y:kXALTH APYroro OpHHATH HacAbacTBO, 00bmMas BosHArpajiATH
3a yOmrku BB caydab oOpewenesnocru macnbierBa xomran) '8,

IV. Jlpesnee ius civile me BHANO CHHIYIAPHATO NPEEMETBA HU
Bb TpeGoBadid, HE BL JAoark; BL cpenuns uMmeparopckaro me-
PIOZ2 OTHOCHUTRNBIO cunry;mpnaro IpeeMCIBa B mpedosanin npo-
mzounia mepembna (§ 248 ump. 5. 11); w0, cunryaapuoe upeem-
CTBO BD 042/ OCTANOCH HABCEIIA JIVEKAEIM DHMCKONY  NIpaBy;
HODTOMY eXPromissio Beera Bredess 3a coO0I0 HOBANin: Cyie-
€TBYIONIee 0043aTNbCTBO NpERpamderca. yeTymas Mbero HOBOMY,
npuieMb Ha nocabamee He NEPEXOEHTH, ACCESSOria MPEKHALO 004~
3aTeAbCTBa (HOPYYHTENbCTEA, 3EIOrOBAL NPABA. HEYCTOUEU. Mpo-
LeHTH, TpUBAJIeril, [Ipq}flaﬂleﬂiﬂm mora u culpa, § 261 up. 11),
¥ HOBOMY 0043aTe’bCTBV, HCJb3# Y@ UPOTHBOIOCTABHTH ThXD
BOBDAKERHid, KOTOPMA CYIIRCTBOBAIM UPOTHBD npexmaro (§ 261
up. 7 cbr.). ‘ i1 )

ITo subuiio repMAHBCIONS, Teuephb BO3NORAO 1 AbflcTBRTeIbHOE CHHIY-
JAPHOE NPEEMCTBO Bh Toarb. A HMEBHO, ecIH TPeThe IHUO (0 A0M0BOPY €h
EPEIATOPOMD MM 00 I0POBODY €b ANAKHMKOND HPAMETH Ha cebi A0ars (—Bo
BTOpOMD eaydah Tpebyercs corjacie KpeIMTOpa, KOTOPOE MOKETH GHTh BHIPa-
KEHO W MoAYAAHBO, HAUP., THAB, UT0 KPEAHTOPD BILICKHBAETH N0 00432Tedb-
€TBY ©b JN{a, NpANABUAL0 HA cebs 10Irb—), T0 He NPORCXOINTH BHEAK0M no-
na.uiu, TARB 9T0 J0J0D HEHEXOIHTE Hl HOBAID I0KHAHEZ BH TaROMb BH,‘lii, BB
RAROMDB OHB CYMECTBOBAND Y UDPERHAND INTHHUER, T. €. &0 cBOOMH ACCesSoria
@ excepliones; u Tagb, crapoe offsATEARCTBO DPOIOLEAETH CYIUBCTBOBATH, &
OPOHCXOAUTE TOALKD NepeMbua jorgenka. laapone eiydau npuHaria uy:koro
JA0ara: UPUHATIE MIOTEYHLIXD J04T0BS HOKYHINUEOME HeABHANMOCTH, npioGplhre-
Hie Toprosaro saseledis ¢b ero Qupmofi, 10r0Bops 0 UPAHATIA BEEro HMYLIECTBA

13, pr. 119, § 3. 1. 32, pr.. DD he & 16, 1—1"1. 8.1 18] pr.D h
£ 16, T=4 L%, D, h. .16, 1. —® 1. 27, 8§ 2 D.h. £ 16 ;112 Ch. &
4,29. — 1], 4. § 1. D. h. t. 16, 1; 970 BECKAZKBACTE TAEME o-xem. enop-
Haa L 13. C. h. £ 4, 29— L 8. § 1. L 19.§1, D. h. t. 16, 1.—'21. 19. pr.
D.h t 16, L.—2 L 6. § 1. C. h. t. 4,29.—% . 19. § 4 D. h. ¢, 16, 1.



Ser. VELLEIANUM. § 255. 127

&b 0043072J6CTBOMD HOEH3HEHH) COAEPHATE 610 Xo3auua. Boafe uozpodmo aro
N314T3eTCA BB FEPMAHEKOMT YAcTHOMD LpaBsh,

II. lparTuTecroe 3HAUeHie METepHecCin.

A. § 255. Senatusconsultum Velleianum.
Vangerow, § bS1.— Windscheid, §§ 485—487.—Brinz, § 262.

Kaks #u pasanamo cofepsiaiie NepevHcNeNHEIXD BB MPEH-
aymeys §-5 murepmeccionmmxs cxbaoxs, Beb ok cxomnu BB
TOMB OTHOMEHIH, 9T0 BB HMIEPaTopckid nepioxt oHbk Mazo 10O
Magy OBUIH 3anperiensl Iad KeRmuHE. BRSBanm GHIM Tanie sa-
npersl ThMe, UTO HATEpHEcCis He NPHIAYECTBYETH SKEHIIUHAMb
(cum femlms virilibus officiis fungi non'sit aequum) *. uTO
JREHIIUHE JEeFROMMCAeHO Kb Heil ornomxc$1|ﬁrln1tﬂs femm-u um
auxilium meruit) *. IIpn Asryerh wfhaasiim scenmupnan® OwI0
CBOMXD my:xeil; sarbas mpa

6a110  senatusconsultum
SKeNIUAAMD [OOPYTATECA
)M NPUHUMATE HAa ce0a gafME
3a APYTHXB "; [YTeMBGXesponsy, HPHCTORL 1 HMIEDATOPCKUXD
PECKPUMTORT 3am] ie 30 OBUIO pacopocrpanexo Ha Beh un-
tepueccionana ciBasu ‘. Qlnrepnecein memrumm IPIHSHASTCH 0T~
HOCHTEIHHO-HEYTOREOI0 (% 64 sub I. 1) % :xenmunma (2 paBHO H
TOTh, KTO 33 Hee HOPYUHICH ® WM YCTAHOBUNE BAT0T0BOE MPARO
A WHTEPIEAAPOBAND 110 HOPYTERil0 :KeHIIUHS °) MOKeTh 3amd-
IMAThes TPOTABS BCAKATO INIPUTA32HIA KpPeLUTOpa TOCDELCTBOMb
exceptio scti Vellelani ? (mo pudckomy mpaBy, Aake BL HCHOI-
anTeabHOf mucramuix '’; sroro He npmspaxs M. y. r. c. § 686,
4aCTh 2); €CHHM Ke KeHIIUHa [0 He3HaHilo NpUHALJeXAMmMed el
JRCIENMIM MCHOJMHIIA NPUHATOE Ha cefd 00A3aTeABCTBO, TO OHA
MOEeTh NOTpPe00BATh BO3BPAINEHIH yNIadeHHAro; ecium xbio wiers
0 CVIIECTBYIOIIEH HANANO ABHKEAMON BeI@, TO OHA MOKeTb
OCYUICCTBUTH CBOE MPaBO mOCpexcTBOMD rel vindicatio (moromy 4ro

3anpemieHo coseprarh intercessio
Kaapnin Bp 46 r. no P. Xp
Velleianum, KoTOopoe samperu
32 IPYrAXH TIOCPECTBOMS

11,2 §1.D. h t 16 1.—2 L 2 §3.D. h. £.16,1.—2 1 2. pr. § 1. D.
h. t. 16, 1.—* L. 1. pr. 1.2.§4- .h.t 16,1.— 1. 1. § 2. D. h. £. 16,1.—
SL 16 &§1. D. h. 6016, 1; L 14 C h. t. 4, 20.—7 1. 2. D. gnae res p. 20, 3.—
21817 1.30. §1 1.32 53 D. K.t 16, 1; 1. 15, C. h. t. 4,20. %4t 1.
ot C. pasgim. 1 1. 11. D. ad set. Mac. 14, 6.
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KpeguTops BoBCe He mpioGphraers mpasa coGerseaHocTm ' § 131
np. 16), BL Ipouux® caytaaxs—mocpencTBoMs condictio '?; sa-
BEIOMO VIUIAUCHHArO0 OH2 HEe MOKEeTH TPe0OoBaTh HA3axb, MOTOMY
YTO nA@MENcs IYAOrO jgoara He pocnpemaerca '*.—Yro6r kpe-
auroph He morepnbas spefga, By cayuab expromissio emy Bos-
Bpam@iorcA BCH NpHETASAHiA NPOTABD NPERHAr0 AOMEHUEA 'Y Bb
cxyuah Tarbp Has. tacita intercessio emy gaerca nmpuraszamie 1po-
TUBH TOTO, 33 KOF0 OBLIA COBEpmIeHA KeHMUHOK MHTepHeccid, H
OpY TOMDL Bb TakOMB BHAL, BB KakoNs OH OHDB UpioGphanL aro
npaTAsaBie, ¢cian 6Bl KEHOIUHA He COBEpPmMIA HMHTepueccin '
Hcru, roTopme ciay®ars AIA OCYRIECTBAEHIA NEPelaBAEMBIXD OpH-
THA3aHIA, HA3BBAIOTCA BB UCTOMHHUKAXD actiones restitutoriae mmm
Tescissoriae; MOApakas 3TOH TepMUHOJOriH, HOBHE ICPHCTH BB
cayuab tacita intercessio nassiBaloTh MCED: @ctio institutoria; néo
«instituit mafris quam restituit obli » ¥.—Bs cabayio-
Wbaaotca: 1) ecan
AKEHIAHA, COBGI)]IIR.IO]H&H intercessioy, o6xanyiaa kpexaropa % 2)
@CIH KPEJUTOPD 10 U3BUHUTENLHOMY W2a0JyANCHII0 He 311&&1;,
4TO IKEHIHHA COBepmIaers dntergessio’®; a10 Moikers uwbrs Mbero
BD 4acTHOCTU BB caydabfrawbyuasetacita intercessio ', a pasmo,
ecl EeHIMHA 3AKI0YIRTD CABNKY upesd NOACTABHOE JHAID *°
(cp. Bume np. 8)3) ecaifykpeantops HeuoxHoxbrens (minor),
¥ TiaBHHI JONKHAKDL HEEOCTOATENeHD °'; Bb 3TONE ciayuah mpo-
ACXOJATH KONIMSiA ‘Memiy upmBHieriel MAHOPA W npuBmIerien
AeHIDUHE, H mepBad Gepers Bepxb; 4) ecad intercessio Omia
COBepIIeHa i YCTaHOBIEHiA Upmiamaro **; 5) N0 HoCTAHOBIE-
Hiro IOcrumiana ** u BB TOMB cayuab, ecim mo meTeueHid JBYXB
abTh keHmMuHA TOBTOPUINA intercessio. ’

B. § 256. 3aromm I0erumiasa 00% WATepueccin meHIIMHE.
Vangerow, § b81.— Windscheid, § 483.—Brinz, § 263.
L Ilo 1. 23. § 2. C. h. t. 4, 29, ecaxan intercessio oen-
wgurdt J0AACHA Gbind UIBABACHA NOCPLICINGOMS NYOAUNHAIO NUCHLMEH~

1] 828 1.2 D. h. £ 16,1;1.39.§1. 1 40. D. de r. v. 6, 1.—2 1. 40.
pr. D. de c. i 12, 6; L. 8 § 3.D.h.t, 16,1; 1. 9. C. h. 6. 4, 29.—1 L. 9. C.
h.t.4,29.—-“11§2|8§§7 13.1.9. 1 13. § 2. L. 14. D. h. & 16, 1; 1
16. C. h. t. 4, 29.—55 L 8. §§ 14. 15. D. L. t. 16, 1—1'318§14 cit—11 1.

"§'%1.30.pr_]3]4t16,1,1 .1 18. C. h. t. 4,29.— | 12 1. 17.§ 1.
D. he £ 1601 ] 1.0 € hy ot 4,.9¢ .—”]. 4, pr. L 11. i, 27 ipr. 1W28.§ L D. h;
t. 16, 1.—% 1. 6. D. h. t. 16, 1.—*'1. 12. D. de min. 4, 4.—*. 1. 12. 1. 25.C.
h. t. 4.20.—2 1. 22. C. h. t. 4, 20; Nov.61. c. 1. § 1.



CPEJHEBBROBOE W HOBOE TIPABO mETEPUECCHL. § 257, 129

R0 axma, nodnucannao mpena ceuonmesamu. QrHomenie aToro
3aKOHA Kb JIOIOCTHHIAHOBY mpasy cnopuo. locrogersyiomee u npa-
BIbHOE MuBHIe UpnsHaers cobmoxenie (GOpMEI HEOOXOIIMEIME
YCIOBIeM® II9 BCAKOM HHTEPUECCid, Bb TOMB uumerb u aua cay-
9aeBD, WIBATHIXG N3h AbicTBia sct. Vell., BB npormsroMs ciy-
uak nrtepueccid ipso iure HEuTOKHA; ecam e popma cobawopena,
TO BB CIY1aAXh, USBATHXD U3b AbHcrsia sct. Vell., uarepueceis
BIOXRT xbiicTBuTeNbHA, Bh CIYYaXD, He MIBATHNG Huh IbACTBId
sct. Vell., uarepueccia oraOCHTEIBHO-HUITOKHA.

lpeanacannas Kernuianows gopma Bhekoasko nawbHena TIPARTHEOW;
CyAbd, OPeXh KOTOPMND CoBepliaeted inlercessio, Re OpaBIERAeTH cBEYbTE-
aefl (kaks aro xbaasocs y Pumises); motapiyeh mpEBIERIETH TOInK0 ABYXB
csnabrened.

IL. ITo Hopenxk 134 ¢. 8 (u3n kotopdii H3BIedena TaKs Has3.
Auth. si qua mulier), xena, 1£0T0pa.a__%xﬁ'gpﬂma,em HJIH TTOATH-
CHIBACTD 3aEMI0C MUCHNO CBOero Myka u OGH3nBaers 10 BTOMY
Joary ce6a wim cBoe umyliects, “He orpkuders HH BH KakoMB
cayyab, sce pasmo, cosepmengf L HABARICHIE BOIM B YACTHOMS
LOJBEO Pash; OTCIOA HCKTIO~
ghIil  KANATAIE  ORLIG nspep-
AHD BH MOJB3Y SLEHu 'WITO B'b TaKOM'D caydab :kenmuna
HE COBepIIUJIa WAT CIHER & SARACYMIA JOr0OBOPH A ceds).
Hayka (u npaamlg 1) oragcuts Hosemay ko ecaxos pacnosma-
BaeMOIl 114 KpexnTopa uphmepyecciu xenm sa myxa. Ho cuopars
0 TOMB, H3LATH A u3b Abicrsia Hosemnnr T8 cayuau, koropsie
u3baATH u3p sct. Vell. 91ors sompocs cabayers phmmrs orpu-
uareasno. [axbe cmopro, mpmwbaserca au Hoseana, xoria cy-
OPYIo éMwvcinis 3aHUMAIOTD AEHBIH M Co00uye BEIAAIOTH JOJCOBOI
AOKYMEHTDL; IPABHIBHO JyMarb, UYTO HOBelLia upumwknierca He
BCEI7d, a Juib Bb TOND CiyTab, KorZa B cxbanb sakmoyazacs
paciosaaBaeMan LA KPejaropa uATepreccia :kens (4o mocakj-
HAA JOILKHA JOEa3aThb).

C. § 257. CpexmerbroBoe M HOBO® mpaso.

L. Bb cpeonie enna moromeHia puwekaro mpaBa Onanm mawhEcAM Bb

TpeXd OTHOWEHIAXE:
1. Mo obwumomy mpasy, murepueccid MeHIMB-KYOU2 Beera HWSETH

11,24 1.95. C. h. t. 4, 29.



130 IOPYUATEALCTBO. HCTOPAYECEOE BBEIEHIE. § 258.

CUIy, Aame ecIn OHA H¥pABIena HedopuaibHo uam 3a wyxa. To e moera-
Hosagers u lepu. Toprosoe ya. § 6.

_2. Tlo. eye0H0ii nparTAES, onEparomeiics Ha NPaBUId KAHOHHIECKAT)
npasa o upuears (§ 218), martepueccia, eosepurennas HeHMEHOW NOAB HpH-
eAroro, peerga pyvbeTh cAay.

~ 3. Ilo obsguomy mpasy, OWADAWMEMYCH HA PHMCROR HpaBo (—B®B E0T0-
POND Bh #skomopwrs cAy4aixs yie Ohaa npusnana AACTBATEALHOCTE 0Tpe-
gemia -—), mwrepueceis memmumAn uwheTh cuay Bb TONG caydab, ecan mu-
TepUeUpYOMAd, BHEIYIaRs 00BACHERIA YYacTEYIOMAre CyIbA AR HoTapiyea,
oTpederes OTb NPUHALIERAMATD e WPAIEYCCEAr NPeAMYIecTBa. JEficren-
TeIbHOCTh OTPededif Beerla UpejnoxaraeTs cofaioxemie (opMBL, MpeIIHCANHON
Ictomianows; HETEpUEHDPYIOMAN KeHd, KAKh MHOTE HOIArA0TH, A0IEEA
COBEDIIATE OTpedeHie NOAB HPHEATOL.

I1. Cospemennoe npaso. [Jomyeramocts noakpbuaenisa npacarolo n 0Tpe-
yenif, Wb cyuiectss Abaa, yerpasuaa nprunmms §ct. Vell.; ormocareanuo co-
BPEMEHHAro NpaBa Waj0 YCTaHoBNTh ¢rbi. medomedie: dan Omilcmeumers-
HOCIIU UNINEPUECCT HCERUUNN MPEOYEIMNCS UL ROOKPTORACHIE NPUCII0K0
UYL UIIAGACHIE 65 NYOIUUHOMS NUCHMEHHOMS AR5, 65 NOCHIBONEID ey~
wam ¢ ugsnsnenions 00XHCHO Gvimy  Gocoumero O0BACHEHIe 3NAMENIR
COMAKU YHALMBYIOWUNS CYOBIO WU HOINAPYYCOND U ampeqeuw wimep-
ue&aqa yroweit oma_ sct. Veumnum—r W 8T0 OrpaE;ueHic WHTEpIEcCin
TRENIUTD  YETPAHEHO HRROTOPEM), ADTAKYIAPARMI  3AKOHOTATEIBCTBAME,
whpa sra Buoawb pasyMHa, WOTOMY YTO UPACATA He NPHIAYECTBYETH HacT-
HEME eAbIkaMb, a O00bhACHeHIT ¢yALE HIH HoTapiyca cBopaTcA 0OBIKHOBEHRO
Kb MyeToll (opMaabHOCTH.

III. Bb yaeTHOCTH, MOPYYHTEXBCTRO.

Tapraupeps 6 kamrh, yxasanuoil s § 254.—Hasenbalg, die Biirgschait des

gemeinen Rechts. 1870. — Bruns, das constitutum debiti »n Kleinere

Schriften. Bd. L. S. 221—312. 1882. — Sokolowsk?, die Mandatsbiirgschaft.
1801,

A. § 258. Heropmuecroe BBejexie.

Vangerow, §§ 518—0680.— Windscheid, §§ 476. 412. — Brinz, § 257. — Baron,
$§ 118. 135.

Waw unrepueccionnnxs cxbroks ocobaro pascmorpbia, Kakb
ACTOPHYECKAr0, TAKh M JOTMATHYECKAro Tpe(yerh HOPYIATeNbCTBO-

Hopyuumerrcmao ecmv npunamie Ha 0 “Wyoxrcor0 00xea -
damounsims 00PA3OME, M. €. MAK3, “MO OOANCHUKS O0CMALMOA

1], 3. C. quando maulier 5, 35; Nov. 118. ¢. 5; 1. 32.§ 4 D. h. t. 16, 1.
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06asannnms. Puamckoe npaso oramvaerca 3aMBUATENBHEIMb 00H-
JieNb TODYIATeNbCTBeNHHIXD C1EI0KS; Ll OPYYHTENsCTBA, MOKETD
cayxuth stipulatio, pactum u KORCEHCYANBHBI EOHTPALTD.

I. Iopyuumearcmso nymems stipulatio ecms adpromissio *.
Kaaccugeckoe paMckoe IPaBo IO yNOTPeGAAEMHMS Bb CTHIYJIAMDIX
CIIOBAMB DA3INIAeTh TP MHCTATYTA: Sponsio (idem dari spondes?
spondeo), fidepromissio (idem fide promittis? promitto), fideiussio
(idem fide tua esse iubes? iubeo); BE mo-Kaccuyeckyio smoxy
DepREIe [Ba UHCTHTYTA RAIOUIM U3b YOOTPE(JeHis, Takb YTO Bh
apash IOcruniama pbiicryers Tonsko Tperi. Bek tpm mpexmo-
JAralTh HATHIHOCTH NBACTBUTENBHATO O00A3aTEJLCTBA, XOTA GH
TOJILKO HATYpaJbHaro * (HATHTHOCTH [MARHATO A0Ira); Aaxhe omu
He JONEHH oOpemeHsts adpromissor'a Oouake, Hexelu riaaBHOE
00432TEJBCTBO TMABHATO NOLKHEEX ’; 103TOMY, adpromissor HE-
KOTJIa He MO:KeTh O0043aThCd KB O0JpMEMYAJiuin Kb uemMy au60
Apyromy °, HeEeIH MMABHHI HokHufb, a DABHO OHG HE MOKETH
004321h¢ (e3yCJAOBHO, ecly rIABHEII NOQULKHHKT 006A3aHD YCIOBHO
u T. 1. % BB mporusBHOMS cayiafl ¢figa RiuTokHa ’; HANPOTEBD,
adpromissio in leviorem causam Xouyckaerca®. Buarie mcka mpo-
THBD aJNDOMUCCOPA, [0 RO-IOCTUHIANOBY NpPaBY, OCBOGOKIATO
MIABHAIO A0INKAMKA U .ggpiigg_o % Oamaxo, orcioga me crbayers,
9T0 PAABHEIE IOLKANKD U :]{lj?immjssor CYTh KOppeabHse A0JK-
ROEN (Kakbh YTBEDKNAETD POCHOACTBYIOMee Mabmie, § 246 sub
Il xon.).—Bp KaaccuyeeroMs npaBh CymecTsoBaki BAKHLA Pas-
Iuuid Mexkgy sponsio u fidepromissio, €» ogHoii cropouss, u
fideiussio, ¢n apyro#t cropoms '°.

2. Pactum Cs unAvi0 ROPYLUIMEBCINGE HAIVIGALINCA CORSLilu~
tum debiti alieni''. Constitutum debiti ects o6bmanie yn.za-
mumy JouEHOE BEH onpexbaeanoe spema (§ 264). Ecna o6bmanie
1aeTCA JDYCHMB NUIOMB, 4 He NOLEHHEOMB (const. debiti alieni),
r0 Bs HeMB 3armovaercd ofesmeyemie kpexsropa u, cabgosa-
'©IbHO, Bb TPAKTHTECKOMB pe3yasTarTh MOpYYHTENBCTBO; HO TAKD,

! Gaius 3, 1156—127; t. L. 3, 20: de fideiussoribus; tt. D. 46, 1; C. 8,40: de
deiussoribus et mandatoribus.—? 1. 6. D. de v. o. 45, 1; |. 70. §4.1.6. §2.
7.1 16. §§ 3. 4. D. h. t. 46, 1; §1. L h. t. 3, 20; mporasophaurs 1. 25. D.
t. 46, 1, 0pacEATE KOTOPYH 8me HO yranock.—3 1. 8. §7.D. h.t.46, 1; Gai.
126.—4 § 5. I. h. £. 3, 20.—5 1. 42. D. h. t. 46, 1.—°1. 8.§§ 7— 12. L 16
1.2.1. 34. 1. 70. D. h. t. 46, 1.—" 1. 8. § 7. D. h. t. 46, 1.—* 1. 8. § 7.1.
. D. h. t. 46, 1.—° 1. 28. €. h, t. 8, 40.—* Gai. 3, 119 sqq.—" tt. D. 13, 5;

4, 18: de pecunia constituta.
0
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kakb constitutum coGCTBEHHO HE €CTH TIOPYYHTENBETBO, & 00F-
maHie naatexa, T0 0HO Goxke HE3aBUCHMO OTL PIABHArO A0JIA,
nexenn adpromissio. Xora constitutum rakxe upeimoiaraers no
kpafimeit MEpb naturaliter pbitcrBmrenpHufl raaBHAIE J04cs '*) HO
Ha 0043aHAOCTS KOHCTHTYEGHTA HE O0Ka3KBAETDH BILAHIA YReJINTeHie
rIaBHArO Joira BeabacTBie mora mwm culpa, a PaBHO M TpeKpa-
ImeHie raasEaro Xojira no gasHoctd '’; ganbe KOHCTATYEHTH MO-
AeTh NPHHATh HHHA 1 jJaxke Ooxbe Taxkia o6AsanmocTnm OTHOCH-
Tenbno Mhcra W BpemeHn'’; oHB MO&eTh 06:A3aThCA KL APYrOMY
pasHOBEHOMY OpeaMery (Haup., BMBCTO AEHErH, Kb JOCTABJICHID
xak6a) '"; ecan o 0GamerTcd Kb Ooabmemy, To constitutum ue
NPH3HAETCA HUYTOKHEIME, & TOJNBKO HUSBOZUTCA N0 paswhbpa raas-
Haro gonra '|. Beb arm npasama (mp. 13%-18) me npmwhmanrca

Es adpromissio.

3. Roncencyanvunii xomnpax% C8 YIhABI0 NOPYUUIML.ALCINGL
ecimn mandatum, HaINEACMOC HOMMU 10PUCINAME  KPeOUMHBING
nopyueniess, mandatum qualifigaium, Tro imGo (ero mpemyy-
IMECTEEHN0 NOBHE [0p. HABHBWOTS WMAHIATOPOMT, Mexly THWH
EAKh MCTOYHMEN NPAMEEMIOTR) 9T0=HA3BANIE KO BCAKOMY AAIOMEMY
nopyuenie) *° gaern ApPYEOMY [(MQpyuCHie NPEXOCTABUTL TPETHOMY
auny kpeiuth HagTHE mimats ero Epemnta®' («dadi esadame X.
Ha NOHl pHCKb», [«Aail ORCPOURY X412 MOil puckb»); mandator
9TUMD NPHHUMAETHWHA ¢80 pHCKED LpeauTa *?, crago OWTh, Xb-
JaeTcA MOPYYATENeMT TPeTharo Jmua u orsbdaers npers kpenn-
Tylomuys no a. mandati contraria®®. V Pumuass kpennrtnoe mo-
pyYeHie 0COOEHHO 4aCTO YNOTPEGAANOCH MEXTY OTCYTCTBYIONUMM,
TAKD Kakb 345Ch HEBOBMOKHO NOPYMHTEIBCTBO HyTeMs stipulatio **.
[Ipapona mopyvuenia cooduiaers sTofk Gopmb HOpyuuTeILETBA CBOR
OCOOHI XaparTepb; nopyuwmens 0aems 106005 ks COBAK, 3G KO-
MOPYI OH3 ROPYUALINCA; TIOITOMY:

a) 0064A3aTeJBCTBO TIOPYYATEN 0OCYRIACTCA 10 HAYANAMD TO-

P11 §§1.6-8.1.3§1.1.18.§1.D.  h t. 13 65— 1 18 § 1. D.
h. t. 13, 5—1 1 1. § 8. 1. 19. § 2. 1. 20.D. h. +.18,5.—51. 10. D. h. t. 13, 5—
%13 §2 L 416 pr.D. h t. 13,51 1. § 5 D. h. t. 13, 5—81 1L
§1.L12. 1L 13 L 19 pr. § 1. D. h. t. 13, 5.—"?1 2. C. de pec. congt, 4, 18.—
% 1, 2. C. de const. pec. 4, 18; Theoph. paraphr. ad §8. 1. de act. 4,6.—% I.
22, § 11. 1. 46. 1. 49. D. mand. 17, L.—* § 6. L. mand. 3, 26; 1. 6. § 4.1, 12,
§§ 13. 14 D. eod. 17, 1.—-2 1. 12. § 14. L. 21. i £ D. mand. 17, 1.—% |, 12,
§ 13. i. £ D. mand. 17, 1.—*' 1. 32. D. mand. 17, 1. -
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pyuenis (mandatum **): mandator orsfuaers u BB ToMB Chyyab,
€CJM IJABHOE 0043aTENBCTBO He COCTOATCA 32 HEXEeCIoCOOHOCTHIO
tperbaro amia *® mandator mMoxers ombaurs mandatum, a mpu-
HABMifl HOpyYeHie OTKA3aTHCA OTH HEro, IOKA OHO He HCHoJ-
rero *’; cMepTh OXHOI u3h cTOpoHs Ioramaers mandatum (§ 306),
HAATEND uau;mopa. ne ocsoﬁ'éI;Ti'é‘n IIABHAr0 J0JLENAKA *%

b) m obparao, mandator tor mwhers NpUTAZIHIE THOTHED \la.m[am—
pid, KOTOpHfl, HPUHABH IOpYyIenie, He MCIOJHIIB €ro uiIn He
HCTIOJIHMAD HajJexamuMs o6pasoMb; MpATA3amie 3TO0 OHB MOKETDH
ocymectBurs nocpexcrsoMb a. mandati directa®®. ITpnaasmii
nopyuenie o6asans &b diligentia *°. Beh ata npasmna (up. 25—29)
He nmpumbmsiores Ha kb adpromissio, M ¥ const. debiti alient.

B. Jormaruveckoe M3IO:ReHie NOPYYATENbCTBA.

I pedsapumensnoe Saxunuarie.

Hiers oxmpaenuniil cuops 0 ToMB, NPUIOLKAWTD I Teleph CYLI(ECTBO-
BaTh TPu (QOpMEI nopygmTeasersa lQermuiamopa npasa, way, HanporABL, Khi-
CTBYETH TOIbRY OTMHDG HHCTETYEbL W/ koTophil muenno? Iomegmo, croponkl
MOFYTh H3IBABHTL CBOIO Bmm._.:ﬁm,.a, 9To0nl 0paInYecEad crbika MoIunEAIAchH
IPABAIAND OIHOTO WIB TPEXD WCTHHIAHOBHIXD RBACTUTYTOBD (TOIBKO 106Ta-
T09R0 HeioprarsnHaomaparienis). Ho b Taroro mspasienia soan mbTH,
b nanapiedie Boan DpOeTo IIA¢MTH, 9To KTo Anb0 nmopydaercd 3a Takoil To
104rk niu «o0Bmaer, YNIaTATH ero, Oepers JIOATH HA €BOW0 OTRETCTBEH-
HOETH», Tawh, Gess conmhmisf, pasanvie wemay fideiussio n constitutum gymzo
€03HaNilo cTOpoRL, M Toria majo npuvbAATh nadada fideiussio, kaxp umcraro
HOPYIUTEILETRA; HO 9TH HAYAJA 10aaHsl OHTH BaWBHEAR BH THXE cAydadgxs,
r1b 0BE Haxojdred BB CBAsH ¢b Xxapawrepomb siricti iuris aroro mmeruryTa
(cp- § 259 sub T m II. 2). Hanporus®, KpeiuTHoe mopyuenie XOAKHO emie
teneph xbiicrBosars BB KauecTRE ocobaro zopuduueceraro MBCTATYTA; XOTA
RPeIUTHOe HOpYIeHIC OCHOBAHO HA TOMDL XKe Z03AUCMEEHHOMS
CO00GpasKenin, 9T0 M BCAROE APYroe Iopyunrenscrso (odesmeyenie
EPEIUTOpPa), HO ero mpapoAa INOpyueHid BCerja OTIHYAeTH ero 0Th
BCAKArO JPYroro MopyyuTesseTBa; KPeaTHOe IopyYenie (eme n Teneps)
MOIEKENTD OCOOKMD HauadaMb (H3J0EEHHEMB BL § 258 sub 3).
ITosromy, BB AaJbHBAMEMT U3T0KEHIE ME LDPEINTHOE HOpYIeHie
NOEA OCTABIMD BB Croponb.

351,12, §§11—14. 1.27. § 5.D. mand. 17, 1.—* L. 13, pr. D. de min. 4, 4
7 1, 12, § 16. D. mand. 17, 1.—? . 28, D. mand. 17, 1; 1. 95. § 10. D. de solu.
46, 3.—™ 1. 6. § 4. D. mand. 17, 1.—* L. 95. § 11. D. de sol. 46,3.
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1) § 259. O6asammoern mopyuurexs.
Vangerow, § 578.— Windscheid, §§ 477—480.— Brinz, § 255. 256.

L Iipewde ecero o6azarnocms nOPYUUMeLs ORpedmIAeINCH
602810 CMOpOH3; 2 MMEHHO, NpPH3HAETCA NBCTBUTENBHEIMG BeaROe
Corjaumiedie, 00 KOTOPOMY IIOPYYuTeNb OGAILIBACTCH Kb MEHBIIEMY
uu ma Goxbe merkuxm, wi, 1o kpaiimeir mbpB, ne ma Goxbe
TAKCNEIXD YCIOBLAXD, HEKEID rIABHEI JOIKHUKD; HANDOTHBD,
Ta cabika, no xoropoii TOpVYATeIs 00:A3BIBAETCA Kb GoaBmeMy
i A3 6onbe TAKEJNND yCIOBiAXD, OPUBHAETCH  HUMTOAAOK
OTHOCHTeNBbHO GOJbMAaro miam Goibe T/KENEXD YCIOBIff; pUMCEOe
IPAB0 MOCTaHOBNACTD, 4TO fidelussio BB 9TUXD CHYYAAXD 6RO
HuuToxKma (§ 258 np. 7); aro moxo:xenie Ocnosano Ha TOMB, 4YTO
fideiussio ects negotium stricti iuris (oaToMy Tenepn omo me mykers
CHIRI).

Il. Ecau oce wwms ocobaw, chaauenin CMOPONs, MO NOPY-
HUmes, RO 00UgEMY RpPacuLY S OmEntaems MaAKE, FOKS LIAGHbIE
doacriuns. OrciOxa Cabryers:

1. Ecan rnaBumii 10i's WM50Ke0s Ch CAMATO HAYANA WM
nbraerea AEITOXHEIME Boocabaersin, 10 muuToxHO mum ghiaerca
HHYTQ:XHEIMD M TOPyWATETBCTBO .

2. Ecamr coxepakauie ¢ r1asmaro Jponra mosgEbe wusmbnserca
MM pacmupaercda (Ranp,., BCIBICTBIE NPOCDOYEH WIH BHEAEI PXAB-
Haro JOJAHHKA), TO mOpyunrens orshuaers um sa aro . TToaromy
IopyquTeds oTBEYALTH M 38 HDONEHTH, KOTOPHE FIABHAA JOIKHAKD 00530HE
IA4TATE 32 IIPOCPOYKY; HETOYHMEH YCTAHOBASIOTD POTHBONONOEHO0E OPEBAL0,
HO 970 obwAcHAercs Thwp, uro fideiussio Omaa megotium sirieti iuris
(S 84 nmp. 25—27).—Vgeamuenia riasaaro J0Jra, OCHOBAHHLIA HA
0coboms porosoph (Hamp., rAABHEA AONKHAKS 06bmaers naaruts
UPOIOHTSl MM HEYCTOHKY), KACAlOTCA IOPYIUTeNd NI BS TOMb
cIydab, ecIy ero NOPYIMTENHCTBO MPAMO HAM MOJYANABO GELIO
OTHECEHO M Kb STHMDL yBeamyemiams®; cp. § 191 np. 5.

3. Ecau rnapusik xoars npekpamaercs i Pso iure, TO IO OGMIIEMY

"L 29. L 47 pr. L 56. pr. § 2. L 60. L 70. § 4. D.de fid. 46, 1; 1.1.§§1.
6. 8 D. de const. pec. 13, 5; 1. 16. § 1. D. ad sct. Vell. 16, 1.—2 1. 58.§ 1.
1. 68. § 1. D. de fid. 46, 1; 1.49. 1. 88. 1. 91. § 4. D. de v. 0. 45,1;1.24.8 1.
D. de us. 22, 1; 1. 54. pr. D. loe. 19, 2; 1. 5. C. de pact. int. emt. 4, 54;1.2.
§ 12. D. de adm. r. e. 50, 8.—2 1, 51. pr. D. loc. 19, 2.—2 1. 10. C. de fid. 8.
40; L. 8. C. quod cum eo 4, 26.
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IpaBuiy NpEKpamaercs H AOJIrD U3b mopyTiTeascrsa f. 910 He-
70910 BHPAKENO Bh MCTOMHEEAXH *: in omnmibus speciebus libe-
rationum etiam accessiones liberantur, puta adpromissores, hypo-
thecae, pignora. JIkio B TOMB, YTO CTb Takie clyyam, Bb KO-
TOPKIX'G IIOPYIATENBCTBO (EAKD M 33I0r0BOE IPaBo, § 207 sub III. 2)
OOIONKAETE OCTABATECA 8B CHNE, HECMOTPA HA npexpanienie
[IaBHATO 00A3aTeNbCTBA: MOPYINTENh HE MOMKETh CCHLIATHCA HA
¢MepTh IAABHANO JOJKHARA, HE OCTABABIIATO nacabaanxoBs °,
a paBuo (mo MABHID NOAHBAMEXD PUMCKUND I0pUCTOBD) HA TH-
Genp mpegMera J0Jra, NMpOuCHeAmyo 1o ero coocraennofi suab T

4. Boapamenis riaBHAr0 NONKHUER 110 00MWEMY IPaBUIy Opu-
HAJUIeATD M HOPYUUTENO ®, BH YACTHOCTH BO3pAeHie 0 JABHOCTH
prapaaro joara (§ 91 np. 4). I 3xbcs HETOYHO BHIPAKAIOTCA
neroumuKy * ommes exceptiones, quae reogcompetunt, fideiussori
quoque etiam invito reo competunt; x50 BH TOME, UTO NOPYIU-
TeIo He NpPHHALIeEATH:

9. UHCTO-THMANA BO3paxenia,dHaup., n3b benef. competen-
tiae 1%

b. Th BOSpaskeHid, NPOTABE RQTOPEIXD HMEHHO KPEAUTOPD
A0/LEeHD ORTH 0Gesuedens \HOPYYUTEILCTBOMD; HOITOMY, HAOP.,
restitutio MuHopa He NPAHOCHTS NOJB3K ero HOPYHUTeNio, ecau
nocubami MMEHHO MOPYEEACA 10 [NOBOAY BO3PACT2 IIABHArO
X0JAKHARA .

1. IMopyuuredio NpUHALIEKUTS HECKOXBEO CaMOCTOATENLHAIND
BO3paskeHiii:

1. Hss benef. ewcussionis sew ovdinis. Cormacuo JIo-10CTd-
HiAHOBY NpABY, €CHW PIABHEMA JOLEHUKL He IIATAND I0Ara, T0
KpDEIATOPS MOTD INOMYACs HIMATH HCKD NPOTHBDL TOPYIMTENd,
TAKH UTO TpPeOGOBAINCA OPAMON YroBOPSH, €CIA HAL0 OBLIO OCTHr-

4 | 4 C.de fid. 8 40; 1. 21. § 3. L 7Lpr. D. de fid. 46, 1;1. 38. § 5.
D. de sol. 46, 3; 1. 28. §1.D. deiurei. 12 % L. 5. pr. D. de lib. leg. 34, 3; L
60. D. de fid. 46, 1.—51. 43. D. de sol. 46, 3.—51. 95. § 1. D. de sol. 46, 3;
L 1. § 14. D. dep. 16,3;1. 1. C. h. £. 8, 40.—7 1. 12. D. de dolo 4, 3; 1. 32. §5.
D. de us. 22, 1;1. 88 § 4 ). 95. §1. D. de sol. 4G, 3; 1. 88. 1. 91. § 4 D.
de v. 0. 45, 1.—* L. 19. 1. 7.§1.D. de exc. 44, 1; § 4. L de repl. 4, 14; L. 1b.
pr. 1. 49. pr. D. de fid. 46, 1; 1. 14. § 6. D. qu. met. 4, 2; 1. 16. § 1. D. ad
set. Vellei. 16, 2; 1. 24, D. de don. 89, 5; L. 4. L. 5. D. de comp. 16, 2; L. 3.
§ 1. D. de pec. const. 13, 5; 1. 12. C. de n. n. p. 4, 30.—2 L 19. D. de exc.
44, 1.—19 1. 7. pr. D. de exc. 44, 1.—% 1. 22. D. de pact. 2, 14; 1. b. pr.in
fine D. de lib. leg. 84, 3.—* 1.13. pr. D.de min. 4, 4 L 2. C.de fid. min.
9 9231 1. 9. § 3. D. ad sct. Mac. 14, 6.— 1. 58. § 1. D. mand. 17. 1.
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HYTh TOI0, YTOOH KPEIHTOPT Oburs 00A32HD CHAYANA OOPATHTHCA
Cb UCKOND IPOTHRD PIABHAIO MOLKHMKA, W UrOOB HOPYUATEIND
Osurs TakuMb 06pasoMs ammb fideiussor indemnitatis'®, IOcrm-
miaws  gars (Bh Nov. 4. €. 1) nopyumremmo npaso TpedoBath
IPEXBAPHTEABHAC0 UCKA NPOTHBD IVIABHALO XOJKHHIEA U 6GE3H 0Co-
Garo yrosopa. Benef. excussionis me upusbaserca, mo mpasony
onpexbireno 4-fi Hosemnn, Bb TOMb cayuab, ecau raaBusif fosk-
HIED HAXOANTCA BB OTCYTCTBiH, M He GVAETH NpeNCTaBIeHb I10-
PYuATeNeNd Kb CPOKY, ONPEABICHHOMY CYALEIO; COBEPMEHHO COpa-
BeJIIBO DTO MOJNO:KEHie DACOpPOCTPAHAIIB H HA TOTH CIyuai,
KOrJAa OCyUIeCTBJCHIE UCKA NPOTHBS IMIABHALO I0KHHE2 BOOGIIE
TpyAEke, HemeJd IPOTHRD NOPYIHTENd, HANp., MOTOMY, YTO HALD
ero (raaBHAr0 JOMKHARA) UMYLIECTBOMB ogﬁpmm:H KOHEYDCb.

2. Usw beneficium cedendarum actionwm; cosepmaa muare:n,
HOPYYUTENh MOKETH NOTPEGOBATH OTMPQA opa ycrymeu Bchys
npaBb, KOTOPHA UPAHBJICHKATH eMY OPOTHBH IABHANO A0ILKHAKA
W TpoTHRB comopyumrenedr '° (nocwbauee nbkotopme mecnpasei-
JUBO OTPULAKTH).

3. U3 Demeficium digisionis; cam mheroibko Juub 1Opy-
YHJHCH 32 OJAUHDB M TOTHLe WO.TbyTo, 10 epistola d. Hadriani!?,
EQENHI 13%h MODYIATeNeA MO:ert TpPeooparb, YTOOH KPeIATOPD
pacuperbinrs TpedOBAHieNWMeNcdy cocmorneabbIMuY; TIPE ITOMB
(no mpasuabEOMY, MihHI) Gespasnmamo, cosepuwleHo Jn mOpyUH-
TEIRCTBO OJHOBDEMEHHOAN €000, WM ke HBTD.

2) § 260. IIpaa mopyuurens.
Vangerow, § 578.— Windscheid, § 481,

L Ilpomuss raaenaro doancrura. MokeTs Ju MOpyduTeID,
YAOBIETBOPHBIILH KEPEIUTODA. COBEPOIATH DELPeced NMpPOTHBD riIaB-
HArO JOJKHNEA, win AbTH? DTO 3aBACHTH OTH CRBOWCTBA NpaBo-
.OTHOMIeNIA, CYIIECTBYIOMAr0 MRy HEMD H IABHRIMD JIOJLEKHH-
rown. Iopyaurens me moupsyerca upaBoMs 00paTHAro TpeGoBaHis,
eclu NOpPYYuTeIbCTBO He OBLIO Hacrosmeld marepieceieit’ (manp.,

1. 41. D. de fid. 46, 1; 1.116. D.de v. 0. 45, L.—% 1. 2. C. do fidei. 8, 40;
L 17. L 6. D. eod. 46, 1; 1. 95. § 11. D. de sol. 46, 3.—17 Gai. 3, 121. 122;
§4 1. de fid. 3,20; 1. 26. 1. 27. 1. 49. § 1. 1.51. §§ 1. 4 D. de fid. 46, 1; L.
10. § 1. L 16. C. eod. 8, 40; 1. 3. C. de pec. const. 4, 18.— |, 10. § 1. D.
de fid. 46, 1.—* 1. 12. D. rem. pup. 46, 6.

11. 24. D. de pact. 2, 14
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CIABHBIE JOMAHUKS ORIb ero mombpemumil), a paBHo ecid OHB
uopyumiaca ¢» Hawbpemiesms coBepIIUTh Japedie MM BONpEKH 3a-
IPEIeHII0 €O CTOPOHEI TIABHAPO AOJLEHMKA *. 32 HCKIOUEHIeMb
9TUXD CJYIaeBD, CMOTPA MO TOMY, MOPYINJICA Ji ONG 1O HOPY-
veHil0 wiIA Gesp UOpyUeHiA IIABHArO NOJUKHEKA, OHb MOKETHh Tpe-
6oBarh OTH MOCHEEHAr0 BO3mbIIeHIA YOAITKOBB MOCPEACTBOMS -Act.
mandati contraria® miu negotiorum gestorum contraria *. Ecan kpe-
AUTOPH YCTYIANs CBOH UpHTA3aHia mopyuuremo (§ 259 mp. 16),
10 nocHBHEIA MOKeTh TpeGOBaTh BL KauecTsp mecciomapia wpemd-
Topa (He TONbKO BosMEBmIenis YOMTROBB, HO H) IOJHAFO YAOBIETBO-
penis raasHaro joara. Ilopyumrens Tepsders NpaBo perpecca,
eCIU COBEPUIAETH IUIATEX B, 3HAMA, UTO Y PJIABHATO JAOJKHUEA €CTh
BO3pAKeHiA MPOTHRS Epexutopa ’.—llsmomennania HAYAIa AHALO-
rayg0 OpaMEHATCA @ KD TOMY CIyYan, KOrAa NOpYYnTess ele
He YIUATIUIG, HO MPUCYAAEHD Kb NIATEMEIOAra °, 0 Jaike Kb TOMY
CJYYalo, KOIJa CIABHAEIN ZOLKANKLAMELMTD b NIaATeReMb J0Ira
WA HAYAHAETH PACTouaTh CBOe MMYHBIECTBO;  IOPYYHTENb MOEETDH
Torga TpeGoBarh 0cBOGOXAeHid b €Roero 0043aTeNbCTBA HIN
no xpaineit wbph oGesneveHiaN(§ 76) °.

II. Hpomuss conopysumener. "Gosepmusmeny ILIATeRD HOPY-
YUTENO TONBKO BB TOMBACIYIaSS UpHOaLIexuTs HPABO perpecca
NPOTHBL COMOPYYMFENell, eGid KpeIuTOPd YCTYNHIh €My CBOW Tpe-
60BaHiA OPOTHBS BAXB; HOPYUATENb, YHIATHBIIiL X0Ars, umbers,
no mpasaxbnomy MIBHLQ) npaBo Ha aTy verynry (§ 259 np. 16);
caMo coGow pasymberca, WTo ecid OHD CTAHETh B3HICKUBATH BEChH
AOAPS € TOPYIMTENd, TO NOCXbAHid MOKETH eMy NOTHBOIOCTA-
BuTH exc. divisionis.

III. IIpomues oGpamunzs nopyrumedei. OGpammsii Nopy-
WUIMELD €CINL NOPYNUMEAL, NPCICNMABACHHBLE NOPYUUIMEAID 2408~
HAW0  Q0ANCHUKG 014 00e3neuenia ew npasa Perpecca npomiuss
nocamonazo % pasvbps ero o0asareiancrsa onpexbrgerca npa-
Bowb perpecca mnopyuurens.—OTh oGparHaro nopyuureia cb-
Ayers oramuats nodnopyuumersn (fideiussor fideiussoris BB HCTOU-

41 9. 8§ 3. D. ad sct Mae. 14, 6; L. & 2. D. mand. 17, 1.—% ]. 20.
§1.1 40. D. mand. 17, 1.— 1. 6. § 2. 1.18. L 20. § 1. L. 2. L 2. pr. D.
mand. 17, 1; § 6. L de fid. 3, 20.—* L 6. § 2. L. 20§ 1. D. mand. 17, 1.—
5 1. 10. § 13. D. mand. 17, 1. —¢ 1. 12, pr. D. mand. 17, 1. 7 L 10. § 12. L
29. D. mand. 17, 1; L. 10. C.eod. 4, 35.—* L. 38.§. 1. D. mand. 17, 1.—° L
33. § 1. D. mand. 17, 1; 1. 10. C. mand. 4, 85.—1 1. 4. pr. D. de fid. 46, 1.

6.



138 NPEKPAMEHIE 0BA3ATEIBCTES. OBNUIE 0B3oPh. § 261.

makaxs, fidei. succedancus y HOBHXB 0].), m. €. 7020, KOMOpbii
NOPYUACR Npeds KPEIUMOPOMs 3¢ nOpYywwmer; paswbps ero 06a-
saTeabCcTBa onpefbnderca 0643aTenbCTBOMB IOpyauTeAd .

IV. IIpomuss wpedumopa. Ilo pusekomy upasy kpeitops Momerh
AATh TJABHOMY JUXACHUKY OTEPOURY BIU [OCTO HEe B3BIGKHBATL CBOBRO Tpe-
Gozanig, He yMeHblUas arMyMb orwhrersennoctd mopyymreas 1°. Hauopormes,
o cyieOHoll npakTurh HOpYUMTEdb MOKeTH TPeGOBATH 0TH EpeiuTopa, UT0OLI
OND HE JaBalh U3MMUIHed H06JaKEM IIABHOMY AQLKHAKY BAM cOUOPYYUTETH
M 3TUNB HE ToiBeprals olachoeTn ero beneficia (§ 259 sub III. 1. 3). Fra
npaxtika ofpasosalack Ha ocsopamin 1. 28. D. de fidei. 46, 1, kotopaa B
ABACTBUTEIBHOCTH FOBOPUTH TOABKQ 00B exceplio divisionis, #o yxe rioe-
€010 OBLI2 HCTOJKOBRIBAEMA BL TOMB CMMCHB, 9T0 HOPYYATEIh MOCPEACTBOM
UCKQ MOKLTH TPEGOBATH OTH KpeinTopa, 31065l OB NpEIBABHIG HCKE HpO-
THBE JOJKHHED WM cONOPYYATeId; ecIn Bb npojodEenin Ha3HaYeHHAro cyabei
CpOKa KpefnToph He HeHoIsAerh Tpe(oBARiA mopydmrels, To nocabiuiii oeso-
Go:xnaered. 1lo HagaipHLIME elopaMb upEBeteHsaro whera (si contendat)
Wews LopyunTeas nassadu «provocatio adl agendum ex lege si contendats
Co3]atl AMA Hero ocobblil BHAB Hpoleed (EPOBOKANIORBEIT 1IPOIECED); HO Mo~
cahauiil me nepemeas 8w 1. y. . o

LHABA THECT AL

ITperpaleHie o00aA3aTelIbCTRb.

Wieding, der Justinianische Liballprocess. § 15. 1865.— Windscheid, § 341.—
Brinz, § 289.—Baron, § 139.

17§ 261. O6miit 0630ps.

EcrecrBeano i vame Bcero 00:43aTelbCTBA PEKPAIAIOTCI HC-
noxmeniens (nuarexoms, solutio); Ho mpekpamienie 00A32TeJIbCTBA
(rosxe HazwiBaeMmoe solutio) BO3MOAHO W Gesh HCHOMHEHiA—II0 BOIE
kpejuropa mim Gess ero Boau, B AEROTOPHXNT cayyaaxs mpe-
KpameHis 5TOr0 PoAa KPefuTopd NOAYIAETh MATEpIaJhHOE BO3HA-
rpazknenie 3a mpekpaufenie o6asarexscrsa (datio in solutum, com-
pensatio, novatio); 2Tu caydam HOAXOAATH HONG nonarie satisfac-
tio '.— Jna pusckaro QopMyJaapHAro Impomecca OBIO BAKHO,
CabIoBAJI0 Td 3a4BIATH (DAKTH UPEKPALIHIA TOTYACDH IIPH NpPerh-
ABIEHIM HCKA NPEXb MArMCTPATOME MM Jdib mosaabe mpexs mpu-.
CAKHBING; TaKb EAKD Hepsblie (akThl BHOCUIUCH BB POPMYIY BB

118 §12.1 27. § 4. D. de fid. 46, 1; 1. 38. §5. de sol. 46, 3.—22 1.
62 D. de fid. 46, 1.

11.5.§3.D. de v. 0. 45, 1; 1. 53. D. de c. e. 18,1;1. 9. § 3 . 1. 10. D.
de pign. a. 13, 7; L. 52. D. de sol. 4G, 3.



OAATEXE BB CYETH OBCKOIBEUXD J0aroBh. § 262. 139

KauecTBb e\ceptlo TO O HUXB rOBOPUIHU, 4TO OBU ABACTBYIOTH
ope exceptionis; Ilp{}llle—lpﬁ[) iure % o10 pasamdie, pbsko B
JBdTaeNMOe NCTOUHAKAMY, Loxp;flTEBG BiJKHOE 3MAYeHIe W Bb MO3-
Jebiimens npapb, Ho Kakoe 3HAUCHIE eMV NPHHAINEKANO BB OCTA~
HIQZHOBOMB npomecch, 510 BOUPOCh CHOPHHIL; BL Bacrosmee Bpews
3yaueHie ITOTO PA3TNUIA OFpAAUUMBAETCA TOILEO THEMB, 4T0 CYIbA 008318T
OpAEAMATE BO BUMManie Th QarTw, koTopue AkiersynTh ope exceptionis
(manp., Bo3pamenie 0 JABHOGTH), a7k ScAd OHE BAIHAL WIb H3I0KEHiS Heka,
ne ex officio, a amub BB TOMD cIy9ad, ecam Ha NAXD CChIIAETEA OTBHTIHES.
2
II. Orxhapubie €mocOOR NpeRpalEHid.
A. Tnarexs.
Ipedsapumesnoe 3armuanie.

IlpaBuna o0 mcmonmenin (MraTedB)wOBiN yiKe MHII0KEHb
Bume {§§ 225—235). 3xbes Mm zalimemca TOABKO TPeMA BONIPO-
caMH: a) INIATE:ROMB BB CueTh HBCKOEbKUXE Jouarosb (§ 262); b)
nokassiBapiems muarexa (§ 263); g)ocbmaniens niarexa (§ 264).

1) § 262. MuaTemy Bb euETH-HECKOILRAXD NOJATOBS.

t. D. XLVI, 3; t. C. VIII, 42; desolutionibus.— Vangerow, § 639.— Windscheid,
§ 343.% Brinz, § 290.

Eeau rpexurop®, umbers #bckoabko OXHOPOAHKXD TpeGoBaHiil
OPOTABD JOJNKHAKA, I 'WOCABABIA cOBepmaers IJATEXD, KOTOPAro
HEJ0CTATOMHO JJAd [OKpHTiA Behbx® TpeGoBaHifi. TO BOBHHE2ETH
BOIPOCH, Kb KOTOpOMY u8b TpeGoBamiil niarexd J0MKeHD OHITH
oraecens? Boupocs asrors nmbers BakHOE 3HAUeHie BB ocoben-
HOCTH TOrjNa, KOrja Jumb 32 HhKOTOpHA TpedoBamia o6bmanm
OPONEHTH, YCTAHOBAGHS! 3aJOrOBHA [1PaBa M NOPYIUTEALCTBA, H
Korga HBKOTODHA TpPeGOBAHIA NMOLIEKATH TABHOCTH HpE:kie, He-

_kemn gpyria. IIpeikne Bcero Boupoch phmaerca Bolew yraauu-
sawwyazo ': possumus certam legem dari ei quod solvimus. Ecau
e OHA He OHNA M3bABIEHA, TO oupexbimrs HasHAYeHie MIaTeKA
MOKETH xpedwmops ; TOJIBEO OHB JOJKEHD cAbIars 310 TOTYACH °
H OpuUTOND coOM0Jas UHTepech NOJUKHHKA, KAKh Ol CBOU cOG6-
CTBEHHABIl; NODTOMY OHB HE MOKETH 3aueCThb IJIATEXA HA CHOPHBIA

? Gai. 3, 168. 181 n warara §230 op. 29.
1]1]101§1Dht-163]10 .t 8,42—21 1. D. h. t.46,
LG h 48 42—1 1.1 2.1.8 D._h. t 46, 3.



140 JOKASKIBAHIE ILIATE®A DOCPEICTBOMD ILIATEARH0A pocuucen. § 263.

JOJrh HJM TAKOH, IO KOTOPOMY ere He HACTYNHIB CPOKD HCHOI-
media *. Ecag e M KPeANTODPS He YEA3ANb HA3NAYEHIA TONyYeH-
HArO TIaTexa, TO MOCHBIEIE OTHOCHTCA Kb MPOUEHTAMD NpeHMy-
IIECTBEHHO NIPEeAs LamuTAIOND °; 3arBMb KB JOAry, IO KOTOpOMY
HACTYIWAD CPOKB ILIATeRA '; KB JXOALY, 06€3neueHHOMY HeYCTOH-
KOi 8 ®B joary, sa KoTopuii orsbyaers mopyuuress nau sazors °
Kb TOMY JOJrY, KOTODHIMB JONEHHKD OODEMEHEHh OTH CBOEro
UNMeHH, NPEeUMYIIeCTBEHI0 OpPefb TEMF, KOTOPEIMD OHB 00pEMeHeHb
OTh YyAOr0 OMeHd (Hanp., Kakh HOPYIATEds) °; Kb crapbiimemy
10 BpemeHnu foiry '%; HakoHems, KO BCEMB npouamMb NOaramh—
NponopuioHasHo .

2) § 263. JoxaspiBamie mIaTeka MOCPEJCTBOMD IIATEKHOM
POCTIHCEH.

Cy. mamreparypy kb § 2094 Windstheid, § 344.

Jaa porasarenncTsa miatexsa (wpomb ADYrHXB CPEICTBBH) MO-
JKeTH CIHYKHATh NIATERHAA DOCILHEKA, E. €. JOKyMeHms, 65 KOMO-
POMG KPEOUMOPs NPUIHACHES, N0 0> NOZY A5 OMs OAHCHURE
npedmems doa. Tars Karws \POCAACKL BRAAETCA NHOLA A0 II0-
Ny4eHisA IUIaTeRa, TO efdyJokasavensnas cuma (mo sakonmy IOcrn-
uiana) ' mpa saiiMAXE # MEIOOHEINE crbakaxs (§ 231 up. 5) o1-
KIajpiBaeTcs 10 Mcredenis 30-ta quedt nocah BEIAYM; eCIH HOMK-
HURD NRTAETCA A0RA32Th IJIATEHD IOCPEACTBOMT TJIATEKMON poC-
IICKH, TO EPEJATOPD BS TedeHie oTuxsb 30-tm JHelt MOKers Mpeb-
asuth querela non solutae pecuniae (merouno uassamayio IOcra-
niagoMDb exceptio non numeratae pecuniae); ¥b DTOMY BO3pAiKe-
Hil0 OTHOCHIHCH Th e u3baria m T ke CHOpPHEIE BOMPOCH, YTO
U 110 TOBOAY AOArOBOH pocrmeku (§ 231). 3agons I0erauiana (np. 1)
orubuens Bsoausirs sakonons &b Il y. r.e. § 17, 0o Kotopoxy JIorasateds-
Haf COI3 POCOACKN He 3aBHEATH 075 Bpemenn (cp. § 231 sub [[).—HKsuran-
114, YAOCTORLpAIOMIA JUIATERD OOMECTBEHARNS [10JATeil 3a To-
cabguie TP roja, JAITH OCHOBAHIE NPEINOJOKUTH, YTO YOIAYEHEL
U NpexHie B3HOCH °; BTO UPEANOoJo:kedie moyrn BCh pacmpocrpa-

‘1.1.1).}).1:.4[3,3.-"lIDl§1]7
85. pr. D. de pign. a. 13, 7.—5 L. 5. & 2
C.h.t.8,4‘2.—71‘*1§11103.D11t46,d :
46, 3.—% 1. 97. D. h. t. 46,3.— L. 97. D. L. t. 46, 3.—11 1, 8. D |1 t‘. 13,5

11 14 § 2. C. de non num, pee. 4, 30.—2 L. 14. § 1. C. de won num.
pee. 4, 30; L. 4. C. de ap. publ. 10, 22.—2 1. 3. C. de ap. publ. 10, 22,

.-ri-li—-

16. 3;
i
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48. D.
L 5. pr.
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OBBIIAHIE OJIATEXRA (CONSTITUTUM DEBITI). § 264. 141

HAIOTh HA 'ACTHAIA POCIMUCKM BB NOJYYEHIH CPOUYHHIND B3HOCOBS
(mponenTors HaeMHOI maathl).—Bo Begkows cayuah, ecau ue mo puy-
CROMY *, T0 10 cOBPEMEBROMY COBIuHOMY HpaBy, NPOHIROTH MJIATEHRDB, JOMik-
HERD MOEETH TPeGOBATL POCHNCKN; 10 NOIYYeHia moeabimed XoAmHARS Mo-
BETH YAEPHATH [LIATEED.

3) § 264. O6bmanie mratema (constitutum debiti). ’

t. D. XIIT, 5: de pecunia constituta.—t, C. IV, 18: de constituta pocunia,—

Bruns, Kleinere Schriften. I. 221—312, 1882.—Bdhr, dis Anerkennung als

Verpflichtungsgrund. 2. Aufl, 1867.— Karlowa, das Rechtsgeschift und seine

Wirkung. § 40. 1S77.— Kappeyne van de Coppello, Abhandl, S. 200 — 354.
1855. — Windscheid, §284.— Baron, § 135.

[Inatesxy wmmorza (b wacrmoern, ecim HOJGKHIIES TIPOCUTH 06
oTcpourB) '* npeamecreyers 0codoe oGbmamia mIaTe:xa (constitutum
debiti), o6nkroBenno BMherh e ykagamieyh onpeybuennaro spe-
MeHu, KOIla IuaTexRD Aomkens neEabrosaty; ecam me cxhaamo
TAKOr0 YKasaHisa, 1o oobmatonmeny Waerca AeCATHIREBHELN CpPOKB
(§ 228 mp. 4) *. Constitutumybao Bs kraccnyeckons PHMCKOME
npash ouexs Baxnoe smayenie, moTOMy uro o6hmanie naarexa,
X0rA Ou cosepmentHoe ué Qopiaumstio, 1asaio, mno TPETOPCKON Y
SAMKTY *, mpaBo ma uchh, (actiy de pecuma constituta seu con-
stitutoria), xoTopmiFBiexBNga coGoI0 npuCyskenie oTebrauka Kb
mrpady Bs 50 @pomenmtdsh crommocTH npeivera mcka . Xora
mTpads 310TH BL NparbAOcrumiana y#&e He CymecrByerh (u Xorx
Bh oeipbuiaens npash Beh neopuaisise ROTOBOPEI JAKTH HpPaB0 mEKa),
TbMb me semrbe constitutum me IOTepAa0 CBOero sHaueHia. .\
UMEHHO, Cb HUMb YACTO COEJMHHeTCA NpU3HAHIC XOJArA KOHCTH-
TyeRToMb (Hanp., b 100, xomopwe a doancens A. za Kyn.ACHHE
yuacmons, 00BmMA0 eMy ymiaruts) ¥ BOPOYEMb, 3TO ORIBALTH He
BCerja (damp., 10, 910 A JOJKeHSs A. 13b OPOAAKY YUACTKA...).
Hanbe, xora constitutum me o6pamaers mexbiicrButexsnaro xoara
B ybilcTeureasnrnt ¢ (manporuss, constituens momers IIPOTHBOTIO-
CTaBHTH UCKY u3b constitutuin T ;xe BO3PaskeHid, KOTOPhL Cylne-
CTBYIOTH DIDOTHBS CAMOr0 TPEGOBARIA °), HO RATYPAIBHBIA 0TS
OHO Opespamaers Bb uckoroii °. Barbus, oGhwanie miare:xa Mo-

* L 1 C do ap. publ. 10, 22 1. 19. €. de fid. instr. 4, 21: 1 18 O. 4.
test. 4, 20.

‘2 Theoph. paraphr. ad § 8. L. de act. 4,6.—1 21. § 1. D. h. t. 18,
51 1. pr. D. h. & 13, 5—° Gaius 4, 171.—% 1. 26. D, h. ¢. 13, bt 1
1.§§1.5 81 11. § L. 112 1. 24 L. 81. D. h. ¢. 13,5—5 1. 3. pr. § 1. D,
h.t. 13, 5—6 L 1.§. 7. D. h. t. 13, 5.



142 ROMNEHCAINH (3A4ETR). § 265.

HKeThb OBITB JAHO He TONBKO JoJAkHUKOMDB (const. debiti proprii),
HO ¥ Tperbumb JmnoMb (const. debiti alieni) ’; BL mocabzmems
cayuab BoammKaers OCOOMA BuYb Mopyuareascisa (§ 258). 3a-
Thub, constitutum zamumaers EpexuTOpPa OTH NpeKpalleHis Tpe-
Oosaunia Beabpersie pasmocrn ®, Beabicrsie cmepru (b 0GaacTH
00:13aTeNbCTBS, HeNepexoAmuxs 10 HacrbIcrBy), Beabicteie mpe-
KpamieHia oOoramenia (IpH HCKAXD 00b oborameHin) °, Taks kaws
Beh ot gartsi e mMBiOTH 3HAYERIA UPOTHBB Yike COBEPIISHHATD
constitutum. JBanke, myrems constitutum moskers Gurp npousse-
Jeno uswbuemie npe:KHEArO TpeOGOBAHiA: MOMeTs OHTH 00hmAams
naarexs Apyrumu Bemana (xabooms Bubero nemers) '°. BB japyroe
BpeMa, B5 japyromd Mberb '', Tpersemy smmy '?; wro kacaerca
wbera 1 Bpemenu, To constitutum moskers OmTh MeAbe BHrOAHO
I KOHCTUTYEHTA, HemReld camMo 00:43aTeNsCTBO; HO eCHd BL CON-
stitutum sarmovenss Goxbe oGpeMEHHTENBHKIA A KOHCTHTYSHTA
YCIOBis OTHOCHTENBHO mpouaz0 cOXepaminmgh:13a1e1bCTBA, TO CON-
stitutum corpamaerca xo pasmbp@ nmocwbygaro '*. Bo Beskoms
cayyab caMo 00432TeJ5CTBO OCIRETCRA HETPOHYTLIMG; MOATOMY Kpe-
AHTODY TPUHANIEHKHTDS BHOOPS, iy (He oOpamad BHUMAHIA HA
constitutum) rpedoBarsy HEHONAEHIA CAMOT0 00A3aTENBCTB2, WM
xe tpebosars mcnoanedia constitutum; ecms ous npumers mcmoa-
medie constitutum, 1o STHMB mOTamaercs caMo 0013aTe’scrso 't

B. § 265. Kommercania (3auers).

t. D. XVI, 2; t. C. IV,381;de compensationibus, — Brinz, die Lehre von
der Compensation. 1849.—H. Dernburg, die Compensation nach Rémischem
Recht mit Riicksicht auf die neueren Gesetzbiicher. 2 Aufl. 1868.— Ubbe-
lohde, iiber den Satz: ipso iure compensatur. 1858.—Ascher, die Compen-
sation im Civilprocess des classischen Romischen Rechts, 1863. — Schwa-
nert, die Compensation nach Rémischem Recht. 1870. — FEisele, die Com-
pensation nach Rém. und Gem, Recht. 1876.— Lenel, Ursprung und Wir-
kung der Exceptionen. Crp. 139 cubx. 1876.—Stampe, das Compensations-
verfahren im vorjustinianischen stricti iuris judieium. 1886. — Vangerow,
§ 618.— Windscheid, §§ 348—351.—Brinz, §$ 287. 288.—Baron, § 140.

1. Ilonamie w wcmopia. Jeraxsaoe onperbienie raacurs: com-
pensatio est debiti et crediti inter se contributio ', T. e. womnen-

71215 8§24 120.1.27.1,28. D. h. .13, 5.—8 1. 18. § 1. D. h.
.13, 5—° 1. 1. §8 1. 19.§2. 1. 20. D. h. £. 13, 5—° L 1. § 5. L 25. pr.
D. h. ¢ 13, 5—1 L 4 L 5. pr. L 16. pr. D. h. t, 13, 5.—12 1. 6. §§ 2. 6. 7.
l7§1Dht135 —# 1 1.§8 L 11§ 1.1. 12.1.24. D. h. & 13, 5—
1] 18 § 3. D. h. & 13, 65.—% L 10. D. h. t. 13, 5.
1. D

Ak . h. . 16, 2.



KOMOEACAINA (3A1ETB). § 265. 143

COULA eCMD BINUMHIA 3AUCMS mpeﬁoacmixxu BCMPWUHAZO W Pedo-
anif; TOJKHIKE MOKCTD 3aU€CTh ¢h TPROOBAHIEMS CBOLFO KPeIuTopa
Berpbanoe Tpedosagie, KOTOPOE Y HEr0 ecTh MPOTHBD KPeiuTopa, Bee
DaBHO, corjacemb Ju nocrbiaii Ha sauers. i BB, MoK~
HOKE 3AMHTEPECOBAHD Bb ATOMb. 1I0TOMY uTO interest potius nostra
non solvere, quam solutum repetere *; a Kpeauroph HE MOKETD
IpOTHRB ITOr0 Bo3pamarh, noromy uro dolo facit, qui petit quod
redditurus est *; OAHAMB CIOBON'G, KOMIESHCALLA PABHOCHIBEA MIa-
rexy: dedisse intelligendus est etiam is qui compensavit “.—
[paso ga KOMOEHCAMII0 PABBMBAIOCH TMOCTEHEHHO; NEPBOHAYAILHO
TOABKO MPeBABILIONIT Aekb argentarius * m NORYNIAED KOH-
kypeHoit maccst (bonorum emtor) ® mommmm GeUE camu coBep-
marh 2aYerdh BCTPhuHBIXG TpeGOBAmil JOXmAAKA; 3aTbMb IOKHHKD
m3p bonae fidei obligatio (§ 84) myhas npase sauects croe Berphbu-
Hoe TpeGoBamie, BmTeKammee UMb TOH e Grbaru . BB EMIepa-
Topekiil mepioys I roKEEKD u3b strighh Tumis, obligatio noayumin
npaso savecth mocpefcTroMb doli @xceptio Karia O TO HE GELIO
serphunma TpeGosamia ¢b Tpe6oBaIeHs HeTHA °; HakoHens, 0cru-
mianh ° JONyCTHIH ROMIEHCAUi BONBOBXD CIyuasxs (faxe OT-
HOCUTENBHO BeIBHXE NpUIAsaHif); noaromy, 85 upash IOcramiana
(n cospevenuoys npash) QETATUCRYINMDL OTABABHEE cayIad, Bb KO-
TOPHIXD HE JOTYCKALIC ROMUEHCAIlA IO OCOOHMD NPAKTATECKUMD
coobpaskeniaws, af myernHo: W) UPOTHREL TpeGoBamia mabh deposi-
tum '°; 2) nporusd Tpe(OBaHiA BO3BpANEHLI NPOTHBO3AROHHO 32~
xBayenHof Bemu ''; “@)sfiporEBs TpeGoBamHifi KA3HEI U POPOJCKOM
OOIIHE 110 TOBOAY Tofarelt u whKOTOPHIXH APYLAXG MUXD Tpebo-
Bamix '*—1'°.

II. Vearosia xomnencaryiu. 3a4eTh MOLETH COCTOATHCA 1O BOXB
00bUxs CTOPOH® (OTOBOPHHE 3aYeTs); BH BTOMB ciyial MK
awbems Abno co B3amMHEMDB npomenienms goara (§ 268), u oco-
OHXH YCHOBiil OTHOCHTENBHO CBOMCTBH TpPeGOBaHii B BCTphIHArO
TpedoBamia Ha ATOTH caydall me mnpegmucano. Hampormss, ecin
xbio maers o 3auerh NPOTEBD BOJAM KDEIUTOPA, TO IJIA ATOrO
Tpedyerca:

Fa — e - .:

11.3. D, h. t. 16, 2—3 1. 8. pr. D. de dol. exc. 44, 4.—* 1. 76. D. de
. s 50, 16—3 Gai. 4, 64.—* Gai.4, 65.—7 Gai. 4,63.—* § 30. I de act, 4, 6;
4.1.5 1.10.§3.1.15. D. h. t, 16, 2—° L 14, pr. C. h. t. 4, 3..—" L. 14.
1. C. h. t 4, 31; L 11. pr. C. dep. 4, 34— 1. 14. §2. C. h. t. 4, 31—
. 46. § 5. D. de iure f. 49, 14—¥ 1. 46. § 5. D. de iure £. 49, 14; L. 7. C.
t. 4, 31.— D 3. C h t 4 31— 1 3. C. h t 4, 3L



144 koMuEHCAnLA (3AuETn). § 265.

1. uroOn BeTphuHOe TpedopaHie ORIO MareplaisHo ABACTBH-~
TeNEno; 1oaToMy obligatio civilis inanis (§ 230 mp. 29) me MO-
sKers GHTH 3a7renc '®; mHOrAa (MHAOFie YTBEDKIAIOTH, 4TO BCErNA)
A0CTarouHo ORI0 HATYpadbHAro 00643aTexscrTsa '’; oTdoesmiecs eoia
c1yd9an HaTypaibHaro 00A32TeIBETBA BB COBPEMEHHOM'B NpaBh yite me eyme-
CTBYIOTE;

2. 4ro6m BerphuHOe TpeGoBaHIe NPAHALIEKAIO CAMOMY 324U~
TRIBAOIEMY OpoTERh Tpedyimaro '%: ex persona tertii compen-
satio fieri nequit; oro mnpasuno xbicTByers M BB TOMB cayuab,
@CJH TPeThe JHIO COrJacHo. Bupovens, mopyuarens MOKeTs Opej-
cTaBuTh Kb 3ayery Rerphumoe TpeGoBamie rJaBHAr0 NOJUKHARA
uporTash kpegaropa '°, Koppearbusifi JoakauKs—BCTphunoe Tpedo-
BaHie TOr0 CONOJKHARA, Ch KOTOPHIMB OHB HAXOIUTCA Bb OTHO-
LIeHIAND TOBAPAMECTBA P\

3. 'iTOﬁhl npeamMers Tpeﬁonama H nmp’h Haro TpedoBais GbLIM
ONHOPOAHS ! (MO9TOMY MOMKHO KO BaTh TONBKO JIEHBIH
peEsramn, xak0s xahGoms TOro € poja U KauecTBA H T. J.); HO
He Tpedyerca ceaAsy (connexitas) MeEway )myuﬂ rpedosaniamm. I
Bb TOMb, H Bh APYrons OTHOMERIAGOTS, compensatio oramiaercs
ius retentionis, npegunosagatouree sciphuioe Tpebosasie, KoTopoe
HAXOXHUTCA BB CBASU CE/TPeIBABTENHEIME TpeOOBaHieMb, HO MO-
#KeTh OHTH Cb NOCALAHIMG HeofHOPOAHO **; HO ius retentionis ne
NPEEPAINAETS Ipand, KOTOPOMY NIPOTHBONOCTABIEHO BerphuHOe Tpe-
foBanie, 2 TONBLKO)OTEIAFHBACTH €r0 Hcuoisenie (§ 76);

4. uro6m no BerpbuEOMY TpPeGOBaHI HACTYNHIO BpeMA UCIOJ-
HeHif; CPOKh HENOJNeHIH NPUBHALTCA HACTYUMBIIAND U TOLAa %,
KOTA2 JOKHUKY 110 TpeGOBAHIAMD CHDABELIHBOCTA [PEIOCIaAB-
aena orcpoura ** (§ 228);

5. monyekaerca au (mo saxomy lOcrumiapma *°) Rommencamis
TOJBKO TOrAR, Korga Bcipbunoe TpeGopaHie MOkeTh OHTH TOTYACH
noxazago (liquidi cum illiquido nulla est compensatio), Bompoch
criopamii. JIHCIOSATHBHMNT. €IOBAMDB OCTHHIANOBA - sakoHa (ita
compensationes obiici iubemus, si causa, ex qua compensatur,
liquida blt- et non multls ambagibus mnodata. sed possit iudiecl

16 1 14. D. h.t. 16, 2—7 1. 6. 1. 3. D. h. t. 16, 2—* 1. 18. § 1. D. h.
t. 165 20 ) 9. C. hik 4, 31; 1. 23. D. h. t. 16, 2—2L 4. 1. 5. D. h. t. 16
2.—2 1. 10. de d. r. 45, 2.—™ Gai. 4, 66.—* Cp. L 1, pr. D, qu, rn pign.
20, 6; L 15§2.:D(19furt154r u——”l?.pr])htlﬁﬂ. 2401, 1658
§1. D h 616, 21 14 §1.C h b 4 31 § 30. I. do act. 4, 6,
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facilem exitum sui praestare) coorskrersyers To mmbuie, mo xo-
TOPOMY BO3pakemie O KoMIeHCAIlU He LUPUHUMAETCA JAMb TOFAA,
KOrja noxasmsamie Berphumaro rpeGoBamia Tpefyers cCAOEHAIO
pasbuparessersa, KoTopoe Ghl IPOL0IEANOCH HECPABHCHHO OJblIe,
ybyb AORasbIBanie raaBHATO TpeGOBaHIA.

II. Kaxs cosepmacmen roymencania? Ilpocroe BOSHAKIOBE-
nie BerphuAaro TpeGosamia eme He Npekpamaers TPeGOBaHig; Tpe-
OoBamie W BCTphuROe TpeGoBadie MOIYTH CYMECTBOBATh PAXOMB;
KOMUEHcalid HacTynaerb JUOib 10 BOXb KpenuTopa HId NONKAMKA
(mam 0Gouxb). A uMEHHO, BD ABYXD CIYYAAXD (KOTOpie Teueph He
eymeetByioTs) #xpedumops (argentarius m bonorum emtor) o6asann
OB CaMb 3a9ecTh BeTpbumoe rpebosanie HommAnEa *', BB mpo-
YEXD CAYIAAXD 329€TH SABUCMTH OTH VeMmorpbuis doavicnuxa °?;
CymecTBOBaHIe roHaro Kb 3auery serphunarogpebosanis asaserca,
Cb0BaTeIbHO, OCHoGanicMs. a saABIegiEweMBencanin €0 CToOpoOmL
MONKHHER YCA0GICMs 327TETA; €CHM JONKHUKD IXOUETh BOCHOJL3O0-
BAThCA 33YETOMD, & CYAbA B ITOMBMY OTKasuBaerh (He wcabj-
crsie Hecyuiecrsopania serpbudavemspedosania, a sexbiersie ne-
JOIYCTUMOCTH Romnencaui:gg; 70/ ero Bcrpbumoe Tpedosamie mpo-
fox&aeTs cywecrsosats 2% eCiy Re’ cyisa maiiters, uro Boapa-
#eHie 0 KOMIOEHCALiH GQ;{DB&TéJ!B[IO, T0 002 TpedosaHia npm-
SHAIOTCA NPERPAILGATIHINI, “WOCKOIBEY OBN TNIOKPHBAIOTE APYrh
Apyra; OpH 9TOMB ﬁpemeu M NDeKpalienia cIuTaeTcs He MOMEHTDH
npousnecenis phmERid, 8 MoMenTh BO3NMEAOBenmia Berpbumaro
TpeGoOBania **; moaToMy, Haup., HE TA, HA APyrad CTOPONA HE MO-
KeTh TPeOGOBAThH NPONEHTOBS 32 NPOMEKRYTOYHOE BpeMs *°. a pasno
Be wubors wbera meGaarompiarusis nocxbicTsia npocpourM mo
HOBOAY HEHMCIOJHEeBLd BB DPOMERYTOUHOe Bpend °%, me Bsmcrm-
Baerca u Heycrofira *’.—Rarb yie Bmme sawbuero, song xomm-
HAKA COBEPWINTE KOMNEHCALII0 J0JKHA OLLIa HBBABIATHECA Bb
stricti iuris iudicia nporasonocrasieniens exc. doli in jure (Bmme
np. 8); Bp bonae fidei iudicia s7oro me TpeGoRAIOCH TOABEO 110-
soMy, uto honae fidei iudiciis exceptio doli inest (§ 84 mp. 24);

% 1L 2 C. h. t. 4, 31; Reichscivilprocessordnung § 686 orpasmumna
aro.—2 1L 1. C. h. t. 4. 31.—28]_41. C.Th. deapp. 11, 30.—2 ], 46. § 4. D.
de iure f. 49, 14.—% Gai. 4, 656—63.—3' Gai. 4, 64. 65.—32 1. 2. D. h. & 16,
2; 1 1.§ 4. D. de contr, tut. 27. £—% 1. 7.§ 1. D. h. . 16, 2, 1. 8. § 2. D.
de neg. gest. 3, h.—™ 1. 1. C. h. t. 4, 31; §§ 30. 39. 1. de act. 4, 6.—3* 1. 11,
L 12 D. h, t 16, 2-3%1,40. D. de r. ¢. 12, 1./ 1. 31. § 1. D. de her.
pet. 5, 3.—3 1. 10. § 1. D. h. t. 16, 2; 1. 30. D. de cond. ind. 12, 6.
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146 TAKD HA3. NOVATIO VOLUNTARIA. § 266.

BB OPOYEXD CAYYAHXD HecoMAbHEO Beerxa TpeGOBANOCH NPOTHBO-
mocrasaenie doli exceptio. Thws me menbe Bv mbckoabRaxD MB-
€TAXD EAKb BO (PACMEHTAXH IOPUCTOBSL *°, TAEH ¥ B BAKOHAXH
[Ocrumiana *° wa Berpbuaens wpasuio: compensatio fit ipso iuve;
0 3MafCAiN HTOrO NpPABAIA CYMECTBYOTH CaMld PAsddavuma Mab-
nig. [lo ompomy mELHID, OYeHb PACHPOCTPAHEHHOMY BB MpeikHee
BpeMd, 3TO NPABUJIO BEICKASKBAETH, UTO TPeGOBAHIe TOTYACH ) HU-
YTOAACTCA Cb BOSHNRHOBEHIEMD BCTpbuHArG Tpedosamia; 5TO MHbB-
Hie 00 H3N0KCHHBIMD OCHOBAHLAMD OTBEPrHYTO Teneps L0YTH Behma.
Ilo rocmoacrsyomeny Teneps MabHi0, 03uAYSHAOE TPABUIO YRAIH-
BACTh HA OOparnoe yhiicTsie BO3pameHia 0 KOMOEHCAULM, & UMEHHO
Ba TO, 9T0 BB caydab NpusHaHiA BO3paFKeBid SACAYIKABAOIUMD
VAOBAETBOpPEHiA, KOMUEHCAILA OOCY/KIAeTCH Takh, KuKb eCId Ol
oma mocrblosaza yike Bb MOMEATH BO3AUKBOBeHiA BCTPLYHAr0
TpedoBafifs; HO Bb TAKOMD cAydal caMO UPABUIO, MTOOHl BaAkII0-
yath JAHIYI0 HOPMY, AOMKHO ObUED OH MHa¥e GEITH BRIPAKEHO
(nanp.: compensatio ipso iure fievhintelligitinr). Bn nosoe spems
ORI0 npefioskeno eme HECEQABKO OOLACHeHId, KOTOPHA, BApPO-
4eMB, 110 CBOGMl HEYAOBJICTBOPHTEIBHOCTH, Me BCTPHTHAM NpH3UA-
Hisl; HOOTOMY MH 0 HEMS TFOBOPHIL He OYICMb.

C. HOBAITIA.

1) § 266. Tars ma3. novatio voluntaria.
t.D. XLVI, 2 . C. VIIT, 41: de novationibus et delegationibus.—Cs. anT. k5
§ 209; sposb Toro: v.Sulpi#s, Novation und Delegation nach Rdmischem
Recht. 1864.—Salkowski, zur Lehra von der Novation nach Romischem Recht.
1866.— Bom r, die bedingte Novation nach dem Roémischen und heutigen
Gemeinen Recht. 18G3. — Kniep, Einfluss der bedingten Novation auf die
urspriingliche Obligation. 18G6.— Rémer, Abhandlungen. H. 1. 1877.— Kuntize,
die Obligationen. §§ 24 — 31. 1886, — Grad:nwitz, Interpolationen in den
Pandekten § 21 (animus novendi). 1887. — v. Blwme, Novation, Delega-
tion und Schuldiibertragung. 1804.— Van .erom, §G619.— Windscliid, §§ 353 —
355. 301.— Brinz, §§ 242, 282a, .

I. Honamie u mnocamdemein. Jderaxsnoe onpexbrenie ' raa-
curi: novatio est prioris debiti in aliam obligationem vel civi-
lem vel naturalem transfusio atque translatio, hoc est quum ex
praecedenti causa ita nova constituatur, ut prior perimatur.
Hmaxs. movauis eciny nepesods codepicarin kaknwg audy 06a3a-
WEAVCIG ¢ 65 NOGOE GOAAMEALINGO 1 RPU MO (9TO MPONYIIRHO

® 1 4 1. 10. pr. § 1. L. 21 D. h. 6. 16, 2.~ L 4 1. 14. pr. C. h. t. 4, 81
§80. I, de act. 4, G,
11.1.D. h. t. 46, 2.
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BB JErankHOMb onpexbacuin) 6z obazamesscmso fopmasmoe
CMa40 Gy, 65 aumeparvunid Konwmpaxms waw (410 Bb nparh
IOcruniana 6010 eAWHCTBEHHO BO3MOKHO) 63 cmunyiayin. Bs
CHILY 6072 CTOPOHB CYIICCTBYIOLIGE 00A32TEXCTBO HPEKpPA(ACTCA
rhib, 4T0 Ha ero mbcro Berymaers HOBoe (opMansBOe 05A32-
TEJIBCTBO Cb PABHBIMD I10 CYUIECTBY COAED:KANIEME; OFCIONA Mbl BH-
AuMB, YTO HOBALA HE ecTb Cypporars mcmonmeuia (He ecrs datio
in solutum), a gB1AETCA AKTOMB BOJN, NPEBPAMGHIENT OTHOrO 06~
saTedrerBa Bb Jpyroe. Hosamia Ouina y Puwmmast B 60abmoMs
ynoTpeGiaenin, Bb YaCTAOCTH Kakbh CPEACTBO AU peBpamienis me-
QopuaibHAro 0043aTEIBCTBA Bb topmansEOR, 9T0, Cb OXHOH CTO-
poBkL, G810 HeOGX0TUMO i nocabayomeit acceptilatio ®, ¢b apy-
roit cropoHsl, scrbacrsie xapakrepa strigti iuris popmansuaro
0043aT€4BCTBA  HOCTABIANO KPSAUTOPY, DASHNA Buroas. Kpomb
TOr0, Kb HOBauin npudbrazu uud nePenBHER ynma kperuropa uir
ronkuuka (cp. uuke IL 2), uro6sl psecrs wim wsmbaars no6o4-
HEIS 0CTaHOBACHIA (RAND., YTOGH UpaGasuTs w OTMEHAT CPOKD
naM yeaosie) *, a Tawke, Yro0u YE@EUWATE MM YMEHBMUTH [IA8-
HHA  TpeiMers oOnsateaseTBA %5, nupouews, nocabimiii cayual
CTaJXb  pascyarpusarbcd. Kakb WOBALIA, KAKETCA, JAMD BH 103A-
ubilmens knaccuueckoms upant **.—Hosamia uponssox 1o~
HOe NpeKpauienie (CyIecyByomLaro 0043aTeaseTsa co sehhu ero
OpPUAATOUHRIME YACTANY (HODYTUTAILCTBAMY, 3aTOCOBBIME IPABAMH,
HEeYCTORKAMY, NPOUCHTAMYU, DPUBAJNCFIAMY, YBeIMueHiAMu Bexbi-
cTBie mora, culpa fomkmuka ¥ T. 1.) % NODTOMY, HORAWA MOKETH
OBITH 114 KPCAUTOP2 HEBAITOAUOI, €CAM NPHIATOYHKEI MACTH HO
BOAXYTD BB HOBAWOHHYI) OTHIYIAUIK.
II. Vewosia. Jaa nosauis meo6xoiuss TPU YCAOBLS:

Cywecmeosanie v6asumesncmeen; urorma ( wbroTopie yraep-
HAAM0TL, 49TO BCErja) A0CTATOYN0 HATYPAIGHALO 00432TENLETRA.
Ecau  oGasateabcrsa whrs cosehu® Wam eeam OHO GeSCHIBHO
BerbacTsie kakoro nuGo soapamenis (obl. civilis inanis, § 230
sub IV), 1o uomanin remsicuuma; Thus me membe mosauioRHas
cruny g uybers CUIy BB ABYXD CAYTAIXDB: a) ecan obhmaw-

? Gai. 8. 176. — 3 § 1. L. qu. m. obl. toll. 3, 29.— * Gai. 3, 177.—51. 25. D.
dendoh?.&&L‘:BDdevoia-l128Dh-t‘..46 21 8. C. h. £.8, 41.—
fa ], 66, § 7. D. h. t. 46, 2 unaseres clm,n;h're.'u.c.'rnomr- o Gonbe pgpesmeus
HAscengeckows opand, ‘l 15. L 18. L 27. 1. 29, D. h. £. 46, 2; 1. 4. C. de fid.
8, 40

10#



148 TAKB HA3. NOVATIO YOLUNTARIA. § 266.

Uy sHaers HecvumieersosaHie niad HexbiicrauTeasnocrs 0GHORIAe-
Maro 0643aTenscTBa ’; G0 BH TAKOMD caydah nOLs BHIOMB HO-
Ballil OHB X09erh 00d3arhca ¢b whneio pgapenia (§ 68 ap. 6);
b) ecau odbmalomiii, XoTA U He 3HAA WeCymMecTBOBaHiA 0643a-
TENbCTBA, 00Bmaers npocro 6esh YNOMHHAHIA O MAUMOMB 06A3a-
teanereh (Hanp., centum dare spondes? spondeo); mo Torja OAD
MO&ETH Ocnoputh oObmaHie HCKOMB H BO3PAKEHIENb 110 NOBOLY
falsa. causa (§ 214 np. 8)°% Ho ecnu Bb obbmania ynomanyro,
KaKkb ero ocHosamie, MAuMO® 06sA3artensctso (Haup., quicquid te
ex vendito dare facere oportet, dare facere spondes? spondeo)®,
o ob6bmanie pegbAcTRATEIBH0, TAKD KAED OOBIIALIN HAeJaeTh
ceda 0043aTh Iumb BH To Mbpb, BD Kakod OHL yike COCTOUThH
XOJKHAKOMD; HA TOMDB ke MpuHOEnds ocHOBaRA HOpMA, IO KOTOPONH
HOBAI(A YCJIOBHArO oﬁﬂaaTeﬂthuu HAXOJETCA BB 3aBHCUMOCTH OTH
ucnojHenia ycuosia %, |

2. Bn;mumaaeuw no6uro  (opmdimmad, obasamerncmea, Og:
JeTh i 9T0 00:A32TeIBCTBO CPOYHOe Jiau Gesh cpoxa'', ucLroBoe
uan Gessr meka'’, Bmoamb pbficTRETEAbHOE, WAH UOABEpAenHOS
Bospasxkeniamy (civilis ineffigax)y?; Gowbe npesnie pumekie OPUCTH
He o0paniamg Kaxke BHUMAHIA) eCIH 06A32TeIbCTBO ObLIO HATTOKHO
¢ camaro Havana '*; glarbejonu yrBepKIANM, UTO €CHU MOBALIA
HOCTABICA Bb 3aBICHMQECTE OPh YCIOBif, TO npemnee o6a3arens-
CTBO Hperpamaefca 10 yenoinenia ycaopia '*; nosambitumie puas-
CKie IOPUCTH COBEPUIEHHO CHOPABEIMmBO TOCTABHAM IlpeKpalenie
OpEKIAr0 0643aTENBGRA Bh 3ABHCHMOCTH OTT, NCNOABEHid yeaosisa '
H Bb TO:Ke BPEMA YCTAHOBHAM NPABILIO, 4TO BO BpeMa uHepbmu-
TEABHAT0 COCTOAHIA VCJOBLA Reb3f OCYNECTRAATh NPERAATO 004~
sarenscrBa !'.—HoBanionsaa cranyianis A0JKNA COXEPAKATL Kd-
roe au6o usybmenie'®, moromv urto mHAUE Be OHIIO (K HUKAKOLO
pasymMHAr0 OCHOBAHIA 1A HOBAIlid; ecadg’ cosepiliercd HOBaUig
edopMaNbEArG 0043aTENBCTRA, TO HaMbBHeHie COCTOUTT y&ie Bb 3d-
whab nedopransaaro o64sareascTsa GopMARbHLING; 3aThMT H3NhRe-
Hié MO:KeTH COCTOATH Bh NpuGapiedinm uid yerpanenia '° yeiopii,

*L21.L 25, D.deiv.o.45, 1; 1. 12. D, h. t. 46, 2.—8 L. 2{] D. ad set. Mae,
14, 6.—%1. 272. D, h. & 46,2. cp. 1. 25. § 4. D. de prob 22, 3—0 L3 gl
I 14.§ 1. D. h. t. 46, 2 L. 1. D. de ace. 46, 4. — 115,18 § 1.D. h. t. 46, 2—
2] 1.§1.D.h t. 46,2 —B 1.8 § 11.1. 14. 1. 32. § 5. D. ad sct. Vell 16,
1;1. 16, C. eod. 4, 29.—1¢ Gai. 3, 179.— Gai. 3,179. — ' 1. 8. § 1. I. 14. pr. 1.
24, D. h. t. 46, 2. — 7 |. 83 D. de i dot. 23, 3; L. 36. D. de reb. cr. 12
1.—18 § 3. I. qu. mod. obl. toll. 3,29.—° § 3. L eit; L. 8. C. h, . 8, 41.
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CPOKOBE, HOpyTnTe el *°, HeycToeKs; HakoHeis, BL mepembat tuma
Kpeuropa MIH ROMKHMK *'; B M0CTEHeMb Ciyual HOBEIE OpHCTH
POBOPATh 00B eXPromissio, ecid KT0 Jd00 OPHHEMAETH Ha Ce0d
UYKOA  JOArD Gean npenua.pu:rem.rram yrosopa ¢b ZOIEHAEOMD
(—vae Bb § 254, Tercrs kb mp. 2. 3. Omuo sawbueno, uro
HCTOMHHKH OPUAAIOTH ITOMY CIOBY Ooxbe mmporoe suauenie—),
1 0 delegatio, ecam KOMKHHKD 00A3HBACTCA IEPELD JpPYrHMD 110
NOpyYeHiio Kpeguropa MM ecid AOLKHEKS Cb COrJacii coero
Kperaropa npeicraBIdeTs eMy HOBAro JROIKHUEA (——Mbl YBHAUMB
amxe § 307, 4T0 HCTOUHUKHN OPHIAITH BTOMY CJIOBY Goabe mu-
poKoe 3HaueHie—).

3. llpaso w wammpenie cosepwmums 1osayi:

a. IlpaBo cosepmurs HOBaiil NpAHARIEHUTH KheCHOCOGHOMY
EPEIATOPY 4 ero npejcraBuTedan, Oyxert Md uocabamiii yupaso-
MOUCHD KB YHPABIEHLI0 BCHMB MMYMEETROMB, HIM NPAMO YHOXHO-
MOueAd Kb Hosamim*’. Eciu gro wfto Oess Wipasa ma cosepie-
Hie HOBALIM UPHUMETH HOBAMIOHHEYIO\EIANYIALI0, TO Npexnee 06ia-
BATENBCTBO NPOJOIKACTD OCTABATHCA N 85 curh, a HosamionHas
crunyiuania uwbers spavenie Tk Ha. IPHAATOTHATO o6buamis **
(akueccopuas, win ﬂoaﬁup&arﬁpﬁ:ﬂ cmrmmmn), LpexuTopy
TOTA2 NPUHALIEKUT Bﬁﬁﬂvpﬁ M@y HCIOJHEHIEMT [epBaro uwimd
BTOPOro 0043aTeaneTBA; ACHQIIERIe OJHOr0 NPEKPAMIACTH APYroe.

b. Haunpenie cosepitpms nosayiro (animus novandi); ecm
TaKoro Hawbpenia HETLTO Npeiaee 00A3ATENBCTEO HPOOLKASTD
CyIIeCTBOBATh, 2 HOBANIOHHAA CTUUYXAMiA myberdh suavenie npu-
Rarounaro odbmania (mp. 24); xokasarenscrsa Hambpemia cosep-
OIuTh HOBANI0 EJACCHYeCKie Opucril (Kakb cooomaers IOcru-
Hians)’® moYepmaim M8 HOBRIXD MOJOKEHiH BB HOBAUIOMHOH
CTUIYJANIA; NIPU TOMB MEEAY HEMU BOSHHEIM pPAsHOrIAcia; uh-
KOTOpHe BUNEAM HOBALIO BH KaKOMb OH TO HU ObuI0 MsmbHEHiH
0043aTe16CTBA (HAUP., Bh NPUCOSTHHENIH NOPYIATENd WIM KOp-
peaIbHaro JOKHNKA, Bb YCTAHOBIGHIM 3a0roBoro mpasa). Ilo-
atomy IOcruniaws onpexbmars *°, wro nbrs wosamim «nisi ipsi
specialiter remiserint quidem priorem obligationem et hoe expres-
serint, quod secundam magis pro anterioribus elegerint». Yike

 Cai. 3, 178.—" § 8. L qu. m, obl. toll. 3, 29; 1. 8. § 5. D. h. . 46,
2—2120. pr. §1. D. h, t. 46, 2.—3 1. 16. I. 21. 1. 25. 1. 34. pr. D, h. £ 46, 2.—
% 1, 10.D. h. t. 46, 2.~ 1,9, pr. L 16. D. h. t. 46, 2—% 1. 8 C. h. . 8, 41,
1.8 C.h.t8,4]; § 3. L. qu. m. obl. toll. 3, 2. .
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€0 BpemeAu KOMMEHTATOPOBS CTAJH BO3HAKATH CHODHL O 3HAYEniu
oTuxb €a0Bb. lloxomums, mch cormacaw, uro me mpm Bearows
u3whHenin 06a3aTe bcTsa IPOHCXOINTH HOBALiA (370 OGHIKROBEHHO
BEDAZAIOTH Takh: BTH novalio praesumie); 5O CNOPATDH O TOMD,
He00X0UMO i JiA HOBaliu coorsbrersemHoe mpaMoe usbaABieHie
BOJH CTOPOHD, WAN 7Ke MOKRO USH COJAEPRAHIA 6CIHX3 cOraamenif
CTOPOHY BRIBOAATH MOJITANABO BHpAZKERHOe Hambpenie cosepmuth
HOBAIIIO (110 OOGHKHOBCHHO BRIPAKAIOTH TAKB: UMMEmMS i cuzy
MOAVKO NOVALI0 expressa uaw e GORYCKaemca u novatio tacita);
CJOBamb 3aKOHA, 0YeBMIHO, COOTBBTCTBYETH CTporoe mabHie, KOTO-
poe Tpedyerh upamoi0 u3bABIEHiA cropoHamn mambpenis cosep-
MATH HOBAINLO, HO HeNb3A He NPHSHATH, YTO TAKOE NPARKIO npo-
TUBOPBUATS TEEDPIOMY COGNI0ENI0 AOFOBOPOBE; MO3TOMY IOCNOJ-
creylomee MabHie ckiomserca BL moab3y @ovatio tacita.
Caftayert aawbours, 9te B HAICTOAES BPEMHA emopATs: eme 0 ToMS,
MOKDO A NPOA3BECTA HOBALIK TOIBK0 Hi}gﬁnm\ BHIBUIRALO  (hopMaIn-
naro Kowrpauta (manp., Bexceas), mam Tarie NOCpercTBOND HediopMaIhHare
aberpaRTHAaro R0roBopa; mo NpaBRALEOMY Muhmio, cakiyers npuasars Abli-
CTBUTEABHLING 002 €PeNeTBa; HO coad KR Gy Yy J0MKHBIME CYMMY JCHEID H3H
KAKOT 00 KOHCENCYaIbRAr0 KoHEDARFa, OpHdRaers eefa JOIMHALOND 00 Balsy
BB J0Ar0BOH pocomext (urosTeneph :} 0 cayyaered), T0 BB 9TOMD HE 3a-
KXI0YAETCA 1OBALin; 9T0 HBNE4caeTCAPBON oA, eabiyers am TOrja lpHasa-
BaTh HATMYHOCTL 30EMEATH 00MBATEIRCTRA WAN Re NPOLOIAEHIe NPEAHSTO
0CHOBAHIA Joara (Tab 910 BRAARHAN A0aroBast pocnacka ne uwhers Marte-
piazbaaro suasenix), Mo _iuo a¥ony mosoxy ep. § 273 up. 8 n Sa.

2) § 267. Tarp was. novatio necessaria.
€y, mureparypy ke § 94.— Windscheid, § 350.—Baron, § 210.

Brigsie litiscontestatio (mawama npouecca) u cyzeSmaro ph-
menid Ha ITPaBOOTHOWICHLA BOOGING WBI0KEHO y:xe BB §§ 95. 97;
3aber wpers phub ToONBEKO 065 MXB 0COGOMB BIiSEIE Ha 06133-
TEeNbCTBA.

L. Litiscontestatio m pbmenie B merownuraxs me pass co-
FOCTABIANTCA Cb (Z00pOBONSIOKN) HOBaliell HaM Aake NPAMO
HAZKBAIOTCA HOBamieli'; BL camomn uxbab, whroropms mocramo-
BIEHLA IOCTHHIANOBA NPABA, MOBAAMMOMY, VEABHBAITL HA T0, YTO
03HAYEBHKNE AKTH 3aCIYKUBAIOTH MPHCBOEHHAT0 HMB MEOLHMI PO-

L11.§1.1.29. D. h. t. 46,2;1. 8. § 2. C. de us. rei. iud. 7, b4; Vat. fr, 263.
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MAaHACTAMA HA23BAMIA—NOVati0 necessaria: 1) Tpedosapis, UCKHE 1O
KOTOPHIMB caMu 10 ce6b me coocobusl £ HachbicrBeHEOMY ne-
pexoxy, cb Momenta lifiscontestatio xbnarorcs nacabacrsennsiva *;
Beabactsie litiscontestatio oEn TepaTs cBo@l 0COGHA XapakTepd.
KOTOPHIl CJyAKHATH NPHYMHOW NUXD Hewacabicrsennoetn (§ 81
np. 14. § 82 np. 2); 2) no roii ke npauunb Tpedosanie, KoTopoe
eamo no cetb me Morio OGHTb OCYINECTRIEHO NOCPEICTBOMB act.
de peculio (manp., mpmTsA3aHie ‘n3b AENWKTA), CTAHOBUTCA OCYLIE-
CTBUMEING IIOCPEICTBOMD HA3BAHHAIO WCKA, Gylydd NPU3BAHO C§-
ReOuEIMD  praeniems®. 3) mCkm, nNoramaemue 6oake KOPOTEOW
HABHOCTBIO, nocak prwenia unpexkpamwaoTcs Jumb HCTEYEHIOMB
TpuAnaTunbTHeA nasmoctn *; 4) pmwewnie npexpamaers, N0 pHM-
ckoMy mpasy (§ 42 mp. 18), mapocragie  UPOUEHTOBH, LOTOpOE,
BIPOYEMb, 10 HCTEYenin NCIOJHNTETLAAr0 YeTHpPexXMbeAYHAro CPoLKa
BO306GHOBIARTCA Ch GOJbIMEK) CHI0I0 ‘e

II. TloapoGuoe mscabrosamie sefipoca xbiicTBuTeasHEO NpEBO-
HHTH Kb TOMY BHIBOAY, 4T0, BO Beakoms €uyuak, no dpeenemy
s cwile, cywecmseosals maxy Hug. noyatio necesserie; Bb N0Ib3Y
aToro rosoputs cabiviomiee: W |

1. no npasuny apesHArOPHMEEAro npasa: ne bis sit de eadem
re actio (§ 95 np. 1.°2), oGasareascTso Bb Momenth litisconte-
statio ammaerca ueka (}iM_’E HACTOAAr0 Mpolecca), Takh Kawb
Bb OTOTH MOMEHTH UpPOHCXONUTH OCYHIECTBICHIE H IIOrJOLIenie
UCE3; HO ApesHee Wus givile ue sHaeTs COBChME 06:13aTEABCTED
0esb HCK2, TaKb YTO Cb €r0 TOYKM 3pbHiA 0043aTeNsETBO BHOHE
IPeKpaTAIOCH;

2. mo nmpasmay: ludicio contrahitur® (§ 95 np. 47), ¢ mo-
menta litiscontestatio navunaercs T4 CTOPOHD 06A34TENBCTBO, A
MMEHHO,- 00A3AHHOCTS NOKOpUThCA Oyaymemy pbmenio cyaa, ka-
EOBO OH 0BO Hu Onuio. O0ssatenscrso ato (condemnari oportere)
npopoakaerca A0 pbmenia. Cp Bocmocubyosaniems pbmesia B
cayuah condemnatio orbramks mopsepraerca #060xy 00a3aTENb-
crBy: o0sasarenscTBy uenoisarh pbmenmie (iudicatum solvi), pus
4€ro CayAKMTh HOBALI MCKD, actio iudicati (§ 97); BB T0 Bpems, KOrAa
BCAKOe pbmesie Beipamanoch B jAeHe:xHOM cymmb, 510 HOBOE
00432TeJIBCTBO, OYEBHAHO, YACTO OTIMYAJIOCH OTH HEPBOHAYAIBHATO;

*L6.§3 D. de re ind. 42, 1.—2 1. 3. § 11. D. de pec. 15, 1.—* . 6. § 3.
D. de re iud. 42, 1.—* 1. 3. C. de us. reiiud. 7, 54.—¢ 1. 3.8 11. D. de
pec. 16, 1.
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3. ectb B3auMHAA CBA3h MeKNy IpeKpalieHieMs CTaparo u
BO3HUKHOBERIEMD HOBAIO 0043aTeAbCTBA: NocHblHee BOSAMKIO HA
OCHOBaHiM TepBaro.

Bee aro apremie [akt onmcmBaers eaxbayiomummn ciosamu
tollitur adhue obligatio litis contestatione, si modo legitimo iudi-
cio fuerit actum; nam tunc obligatio quidem principalis dis-
solvitur, ineipit autem teneri reus litis contestatione: sed si con-
demnatus sit, sublata litis contestatione ineipit ex causa iudicati
teneri; et hoc est quod apud wveteres scriptum est: ante litem
contestatam dare debitorem oporiere, post litem contestatam
condemnari oportere, post condemnationem iudicdmem facere
oportere. -

IIl. Ho sra Teopian NMIIMIACH CBOGPO BHYTPEHHATO 3HAUEHIsA
Cb TOr0 MOMEHTAa, KOrfa DHMCKHMH UPABOMB OHJIO PEHHANHpPOBAHO
NOHATIE HATYPAJIbHArO0 0043aTeNbCTBa: ¢b 3T0ro Bpemenn litiscon-
testatio u pbmenie Be mpemaTeTBYIOTH TEPBOLAYAIBHONMY 06:A3a-
TEJIBLTBY NPOZOJEATECA BH KayectsB 0688dTeNBCTBA HaTypalib-
Haro 5, Mem®Iy TEME Kakbs npu nOpoBOALHQN MOBAIW NepPBOHA-
YaubHOe 00:43aTeAbeTBO BuOAHE JPeEPAaeTes; N03TOMY 3a HCTHOMb
0CTAIOTCA Takike NOGOUHHA IPagd (3aJ06rosoe 1PaBo, IpaBo Hpe-
EMYIIECTBA Bb KOHEYPCHMpaso)ma Miponentsl °, 10 I0CTHHIAHOBY
npasy '° rawke DpETA3aHie nporEBb fideiussor’a B KOppeaJbHArO
JIOJKHHRA), Me:mAy 2BMb KaKs Ipn T. H. XOOPOBOJLHOA HOBANIA
OHHE NIpexpamalorced BMberh b nepBoraAvYATBIEIME 0043aTeIbCTBOMb.
Jaxe nbroropes BOSpa:K@HiA, YNYLMEHHRA B npouecch, Moryrs
ONTL NPOTHBOLOCTABNEHAR LPHTA3aHII0 HA ucloxHenie pbmenis
(actio iudicati); Taroser, manp., T. mw. beneficium cedendarum
actionum '', exc. seti Macedoniani u Velleiani '* (gero, Bmpogess,
OTHOCUTENBHO HocHBIHAXD J8YXB sospaxenift . y. r. ¢. § 686 4. 2-g me
upusnaers, op. § 255 op. 9. § 274 up. 7). Ho wro Bmonnd mmmmio
OCHOBaHIA DA3CMATPUBAEMYI0 HAMA TEODIl0, TaKs 3TO TO, 9TO
npmamEn®s «ne bis sit de eadem re actio» nourw Bnoant GeAB
0TMBHeHAD UOCTONHHHMS BOSpacTaHieMb udcia uckmoveHi (§ 95
mp. 5 —9); ¢b TEXD HOPH AOLKHEKL OCTAETCA OXUHALOBO 005
32HHEIMD KaKb X0, Takh u mocnh Havaja mpomecca, a IOCKbI-

T Gai. 3, 180.—* L. 60. pr. D. de cond. ind. 12, G; L. 8.§ 1. D. r. . 46,
8.—2 1 29. D. h. t. 46, % 1. 13. § 4. D. de pign. 20, 1.—1 |. 28, C. do fid.
8, 40.—" 1. 41. § 1. D. de fid. 46, 1; 1. 1. § 18. D. de tut. 27, 3.—1* L 11.
D. ad set. Mae. 14, 6.
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CTBIGMT OpHCYAaomaro pbmeHdia ssngerca aMmb TO, wmo npu-
MASAHIE KPEOUMOPQ CINAHOBUINCA ACHMME % OEICROPHUME % MO~
gHeems  Ovemy  6upeds  OCYWLCEBAEHD  MOIVKO  YCIMANOBICHHBLMS
cydvero o0pazoms. Thup ne mewbe npeswnee sossphmie coxpammio
CBOI0 CHAY Bb HBKOTOPEIXD YaCTAXS X A0 HACTOAMIArO BPEMEHH
(smme I), mosToMy n cHOpATH eume Teueph, NPHEALAGKATL JNd
anTuckonrecranin m phmenito xaparreps HOBaITiN.

5 D. § 268. IIpomenie.

v. Vélderndor(f-Waradein, zur Lehre vom Erlass, 1850. — w. Sc?;zm-l, Bei-

trige. Nr.14. 1858.— Leist, iiber die Wechselbeziehung zwischen dem Rechts-

bergiindungs- und Rechtsaufhebungsacte. 1876.— Vangerow, § 621.— Wind-
scheid, §§ 357. 358.—Brinz, §§ 111. 201.—Belker, § 104 sub IL

Hpowenie ecmv nmpexpawyenie mpedosamia no eoaw kpedu-
mopa ¢z coraacia doaxcruna. Iponefiies.eers aderpaktanfl fo-
roBops, OpusnHapaeMuél ghiicTBETENBHLIMD Ja:Re BH TOMB ciaydab,
ecmu ero causa HenpasoMbpHa,oIOpouHa, W ke BH AbicTBE-
TeIBHOCTH cOBChMEL OTCyTCTBYETD (§ 2_1"45_);_ BIOPOIeMB, OORKHOBEHHO
ero causa ecrb japeHie guE BOsABACTBie sa coBepmeHnOe yie
mbitcrsie, wiu upexnbicysie (€p. §°131 tercrs kb np. 14).

I. Pumcroe npuso. Bo wocrauiamosons npash cibika npo-
Menia CymecTBOBAMM Jumhy, i HEKOTOPHXS 06433TENBCTED; &
UMEHHO, 1O npasully (BOPOYEMB, BECHMA COMHHTEJBHOMY): prout
quidque contractumvesis/ita et solvi debet', 6mmo Tonsko 8%
crbuka mpomenia: 1. CTHOYRANIA OPEKPAIANACh TOCPEICTBOMD
acceptilatio®, T. e. mocpercTBOME [OroBopa BH gopyb Bompoca m
or8bTa, BH KOTOPOMB CTODOHAI 3A4BNANA, YTO JOJ:KHO TAKS OHITS,
Kakb ecau OW Kpexurops mnoaydurs miarexts (quod ego tibi
promisi, habesne acceptum? acceptum habeo); 2. komcencyaisHEI
KOHTPARTH [PEEPAMANCA IOCPEICTBOMDL contrarius consensus?,
T. €. HOCPEICTBOMB HeOPMAIBHAr0 COIIANIEHIA CTOPOHB, 4TO He-
HCOONHCHHE KOHCEHCYANBHN KOHTPAKTH JMOJAKEHD OHTh MpeKpa-
niens. — YUroOsl NpumBENTE Hpomenie W Kb UPOYAMB 00A3aTe.Ib-
CTBaMb, 00Pal@IICh Kb IBYMD KOCBEHHEIMG CPEJCTBAMb: a. CTO-
POHEl HOBUPOBAJHM HOCPEICTBOMT CTHUYIALIM JOrOBOPS, MOJKEH-

11.80. D. de sol. 46, 3; 1. 35. 1. 100. D. de r.i. 50, 17.—2§ 1. I. qu. m,
obl. 3, 29; t. D. de ace. 46, 4.—3 § 4 I gqu m. obl 3 28> 1. 7. §6.'D. ds
pact. 2, 14; 1. 2. 1. 3. L. 5. §, 1, 2. D. de resec. vend. 18, 5; 1. 95. § 12. D.
de sol. 46, 3.
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eTBYIOmiiil GHTH NpexpanieBHEIMD. B 3aKN0YANN 3aThub acceptilatio;
npieMb 3ToTh mpunbEANCA KAKD Kb omdmavnsimz TPEGOBAHIAMD,
TaKh H BB TOMB cayuab, ecim KPeiaTops XOTBASH UPOCTUTH CBOEMY
JIOKHURY 6¢% CBOH Tpe6oBamiA; Jad mocrkaasro caytas Aquilius
Gallus cocrassius opymyiy HOBANIOHHOIL CTUIYAANIM, KOTOPAA OTH
ero mMeRH moJyTaia passapie stipulatio Aquiliana’; b. kpemurops
3aKM09ATE Ch AOMKHUEOMS pactum de non petendo®, 1. e. oub
00643KIBAJICA HEe B3EICKUBATH TPeGOBAHIA UCKOMDB; COOCTBEHHO NOBOPA
9T0 BOBCE He OLUI0 NPOLIeHIeMb, ¥ JOLKHURY CIBE0BAIO OBl TONBKO
JaTh DPOTUBD ucke eXc. pacti®, Takh 4YTO0 BB NPOYHXD OTHONIE-
Blaxs TpeGoBapie TNpPOJOMAKAT0 Obl CYIIECTBOBAThH 6e3b MCKA: HO
HOZOOHO TOMY, Kakh npaBo iuris civilis, Oyayuu JHUIICHO HCKa
NpeTOPCKAMD DIUKTOMB, NPEBpAllaJoch BB Kaky® To (escojep-
marTeasHyio gopmy (§ 79 xom.), rakbs m siben mocxb BaRITOYERL
pactum de non petendo mRa 006:43aTeabCIBO C%ﬂrp'is.rm. Kakb Ha obli-
gatio inanis (§ 230 mp. 29), n ecnﬁd@iﬂm COBEPATD ILIA-
Teiah U0 HIBHHUTCIBHOMY 3a0iyiAfERLI0, TOeMy XO03BOJANM Tpe-
6oBath yniauensoe o6parno . BapoueMps Bolmeckasanaoe OTHOCHTCA
JUIDb Kb TOMY caydao, rorgm pactum de non petendo sakmoueno
HaBcerja; ecam ke pactum BarWpuedo Jmmb #a n3sberHoe Bpems
(maop., na BpeMa knsgfl EPeJUIOPA MIM JOKHUEY, Bh KAKOBOMb
cayuab ono nasmsajock pact. de n. p. in personam Bb IpPOTHBO-
NOJOKHOCTE Kb pact. de N.Np. 4 rem®), 10 Br0 MMbAO JHMIDB
sHauenie OTCPOUKM,\°**, M EPeIATOPDh Jlaike BO BpeM: IbLOTHATO
CPOE2 MOI'b OCYUECTBUATL CBOM IpOYld NpaBa, Haup., 3AIOr0BOe
IpaBo, VCTaHOBJIeHHOe BL oGeanedeHie TpedoBamis”.

I. Cospemerroe mpaso. Acceptilatio reueps me cymeersyers; Ho
KpeIATOps 4YaeTo BHAALTh JareskAyl poeudesy (eab AbiicTBureanbHaro Noay-
Yeuid ¢b mawbpeniem® HpOCTATL AoATb (4T0, BHPOYECMB, NPAKTUKOBAIOCH Yike
8 y Pawasus kD koHUy kaacemvueckaro nepiofa °*); Takad poenueka ABIAACTCH
npusHaniesns KPeInTopa, YTo JOLKHUKS 0eB0GOKIaeTed OTH 10Jra ('r. e, 10-
T0BOPOMD IPH3HAHIA, NPeKPAMAION(INE J0IrE, ¢P. 0 J0TOBOPT NpH3HAHiA, yera-
HasamBaomens Joars 85 § 231 sub. I1), m nogaemnTs npasmaass accep-
tilatio.—Contrarius consensus mpooamaers cymeeTBOBATH W HHOILD He-

“*§1. L qu. m. obl. 3, 29; L. 18. § 1. D. de ace. 46, 4;1, 2. 1. 4. I. 5. D,
de tramsact. 2, 15.—% t. D. 2, 14; ¢. €. 2, 3: de pactis.—% § 3. 1. de exc. 4,
13.—7 1. 40. § 2. 1. 32. § 1. D. de c. i. 12, 6; ef, 1. 34. § 11. D. de sol. 46,
3; 1. 27. § 6. D. de pact. 2, 14.—% 1. 7. §8.1. 17. § 3. L. 25. §1. D.de pact. "

2 14.—%a 1 55. D. d. v. s. 50, 16.—2 ¢f, 1. 32. § 1. D. do c. i. 12, 6.
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10480 myenyered mutuus dissensus. — 3arhun BB cospewenHows npash
npubasnioch 3agBaenie KPeguTopa, uTO OWB Hpol[aers Xoars.—Yaero Takme
3aRTYaeTCA JAOFOBOPB Ch KpeARTOPOMD, YTOOEI OHB HE NPeAbABALZIE WEKA
n0 TpeboBamiio; Wa HTOTH 0roBOPL Heak3d cMoTPhTs (Kakh Ba puuexoe pact.
de non petendo), kars ma npexpainemic Tpefosanis, novomy uro Teneph
OTHOMIERie MCEA KB NpaBy nuoe, Hemeanw y Puvasan (§ 79 won); ero
JARINYANTE O0LIRHOBEHHO TOARKO TOFMA, KOIJA HeJAlTbh, YTolb Tpebosamie
AMIEBEI0CH €Boero AGAeTBiA Ha BpeMA, HaW, NOTA W HOBCOGA, HO JHIIE BB
KaKOMB Ju00 0180MH OTBOUICHIn (Bamp., KPEXATOPB OTKASKIBACTCA OTH OCY-
INECTRICHIA AWUHATO NPUTARARIH, HO YAEDHABALTD 3a COO0IO IPABO OCYIIECTRATH
3al0roKe npano, olesmeyunarnmee JAIHOE NPUTA3ARIE); W3 BRUIEH3I0AKEHHATO
BRI ouinbouH0eTh T0r0 MAbuin BEKOTOPHIXND HOBHIXD IOPHETOBB, I0 KOTO-
powy Temeph pact. d. n. p. we Toanko NOPO:KAAETE Bu3pakenic, RO npekpa-
MAeTh obAsateabeTso 1PSO Iure (erazo GuTh, BupIEb).

L. B3 wacmuocmu npurydumervioe npewenie. ITo puscromy
OpaBy, GOXBIIMHCTBO KPeIUTOPOBh OOPEWEHEHHAro JOAraMH Ha-
cabacrsa, uroom uoGyxurs nacabiguia Kb UPUEATIO MOCTBIHALO,
MOTH COrNACHTHCA HA JacTuyHge upguienie, o0s3arTeabHOe H A
wensmuuctsa '°. Boasmmncrsol ofpenimgerca npexge Bcero pas-
wbpont Tpedopanii, a BRJCAYTAE NXH paBencTsa YUCIOMB JBILH;
30JI0TOBRIXD [paBh I, ._nopy'ﬁrrgjit.iitmm, LEOTOpRA  YCTAHOBIEHB
EPELUTOPaND, DPHHALISHANINME Kb MEHbMHUHCIBY, OpoIueHie He
racaercs ''. 4 _

[IparTara PACTIPOETpauuIL IPUBYIRTELAOE NpOMIeHie LA ger CAyYan He-
COCTOATEABHNCTH JON:KH HRte(~—04EBAAHO MOTOMY, 9TO GOJLIIRHCTEO OGHIKHO-
BEHHO TOJABKO TOrJd cOFJacuTesd Ha upomenie, ROIa aTo GDITTII'BTBTBYB‘["L HA-
TepecamMs caMuxb EperaTopors—); . nomk. yer. § 160 eafy. npuamans oty
NPaETAEY H TOYHO DErYyJUPOBAT® MHETHTYTH T. H. HPARYIATEALBOH MApOBOR
cxbisu; use npepomeamiii M. k. y. saeaymusaeTh BREMamin To noaomenmie,
YTO BCAKIH EDEIUTOD, RPUHAOICHCUMD T OM> K> MENBUUHCINGY WAL KD
Gorvuunemsy, coXpanferTd cBOW NPABA NPOTHED COIOLEHHEORD 1 LOPYIA~
Teaelt ofmaro joxEmmE 13,

LT §19-1 10.pr. D. de pact. 2, 14; 1. 58. § 1. D. mand. 17, 1; 1.
23. D. quae in fr. cred. 42, 811 1. 8. § 1. D. mand. 17, 1; 1. 10. pr. D.
de paet. 2, 14.—7 1, 58.§ 10. D. mand. 17, 1 & L 10 pr.D. de paet. 2. 14.—
13 Reichsconcursordnung § 178.
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E. § 269. Cayuai.

Hof fmann, iiber das Perienlum beim Kauf, 1870. — Bechmann, der Kanf.
§§ 82—84. 134. 135, 1876. 1884.—Jhering, gesammelte Aufsitze. T. I. Crp.
9291—326. 426 —490. 1831.—Cwm. Tamke mmreparypy kb § 238. — Vangerow,
§§ 591. 635.— Windscheid, § 390.—Brinz, §§ 277. 278.

I Vie Boume (b § 238) Gmuo ykasaHo, 4T0 AOLKHHKD He
orshuaers mo OOMEMY NPABHIY (a MMEHHO, eCId He OBRLIO 0C00Aro
COrNACHI: KAWL Mpucoeluuenis culpa mwmn mora) sa cayvad, Ko-
TOpHH nopamaers npeaMers foxra. Orcioja cxbayers, uTo eciu
Bemb THOHETH CIyYafiio, TO 0GA33HHOCTH JOJLKHMK3 1O 0Gmemy

A II. TIpn xBYCTOPORBNXB IOrOBOPAXH BO3HAKAETH BOUPOCD, lIpe-
Epamaers Ja cayyafiaa raGenb npegMeza A0Ara 00A3AHHOCTH

06bAXs CTOPOHD HIH TOJIBKO _gp_ﬂ;__goponmﬁ?oﬁpg_ﬂ TOJLAIHA -OBLIA
NPEAOCTABHTE MOTHOHYBLIIE TIPEIMeTS ™ “JODUCTH ITTHITATACH
ycTanoBuTh Ui BeEXb Cayuaes 31070 pojfa OAAHD OGLil mpHA-
HEOB; HO 9TH TONHTRE TOMNKHEY OHA ocTatsesa Hesyemrbmaeinmy,
noromMy uro He Beh ABycTOpOHMiEsNEroBODH HMBIOTH OAHY W TY Ke
npUPOAY, a DAcHajaloTcs (A& WMHHOBBELA 00432TeNsCrBa u 00431-
TEALCTBA OOMeHia, a3 UGPBHIA,\BD ©BOI0 OUEpeib, DACHALMOTCA HA
EYIUIO H Rymle-nono_ﬁdﬂk. cbari, ¢b OMHOA CTOPOHH, M Ha HACMB
u Hafivo-moxoGuug cABARHy, cb Apyrod cropoms (§ 215). g
BAKIATO “A3b TUXDH BUAOBL CUBIOKD OTHOCHTENBHO pPA3CMATDH-
BAEMATO HOMH BOIDOEA ABHCIBYOTH 0COGHIA MPABMIA.

1. OrHocurensno xynaw JBACTByerb UPABHIO, YUTO CJIYIAM,
nopamaomiii IpoganHsi DPeINMers, Ne OKashBACTh HUKAKOTO BIld-
Higa Ha obasammocrs uwokymmara. Iloatomy, eciaum OTHOCHTENBHO
unduendyasvno-onpedmienod Bemu sakmodena perfecta emtio-
venditio, To npumbusercs upasmio: periculum est emtoris, Takb
YT0 HOKYOIUKD AOJKeHD YIJIATHTE I(BRy, X0Td He LOJyYaerh
Bema *; npotusHoe MubmEie HBKOTODPEIXD NpE:KHAXT DOMAHHCTOBS ’
teneps BehyMa otBeprayTo.—Ecnn Mo oTHOWEHIO Kb unduGudyaay-
HO-ORPedAeHIOE  BOINi 3aKI0UENd KYILIA HOXh CYCHEH3UBHBIMD
yeaoBiesn, TO- B0 Bpeysa HepbmureisHocTH ycnosia cabiyers pas-

11.33. 1. 83. § 5. D. de v. o. 45, 1; 1. 107. D. de sol. 46, 3; cf. 1. 02
l. 98. § 8. eod.—? 1. 7. pr. L. 8. pr. L. 16. D. de per. et comm. 18, G; L. 34.
§6 D.deec e 18 1; 1 15. D.de i. d. 23, 3; 1. 1. 1. 4—6. C. de per. et
ecomm. 4, 48; § 3. L. de emt. vend. 3, 23.—* Onupasmeeca na L 33. D. loc.
19, 2; 1. 12—14 (13—15). D. de per. ot. comm. 18, 6.



cavuair. § 269. 157

J@9aTh Me:xAy T. H. periculum interitus m periculum deterio-
rationis; mepsoe magaers Ha TPOAABIA, BTOPOE HA HORYmmMER*;
HO 2TO pasy@yie YCTAHOBIEHO HCTOYHHKAMM nenocnbrosarelnsno,
160, TAKh KAKL CYCUEH3ABHO-VCIOBHAA Kynid He ecth contractus
perfectus, To, co6ersenHo roBopa, Gcaxid CIywaii XOAKeNs OH
nafars Aa npogasua.—Ecua wundusudyarvro-onpednaennoe Komu-
yecrBo res fungibiles (§ 40 np. 6) npogano wWhbInKOMT. KaKb 0RO
ecTb (per aversionem), to emtio asuaerca perfecta, u xbiicrByers
npasuio: periculum est emtoris®. Hamporuss, Kynida npnsnaercs
imperfecta (no wmmbmio cadumaAnesrh, KoTopoe B3AN0 Bepxs) &
a) ecld ¥3L MHIUBULYalbHO-oupenbaenmaro soauvecrsa res fun-
gibiles npogama msBberHaA wacTh, KOTOpPaA emIe A0MKHA OHTH
orshpena, orsbmena, orciurama. D) ecid HAAMBHLYAALHO-OHpE-
abaessoe komnuecrso ves fungibiles npomano TakuMn 00pA3OND,
9T0 mokynHaa IbHa onpexhaserca no«fgchpl'} Bhey, wucay orxhan-
HEIX'D Belllell JaHHAro KOJUMYECTBa. FAKb YTO CAMO KOJIUUCCTBO eIe
IoaKHO OMTh H3Mbpeno, B%’hmen%cocmn'l’ﬁt). B o6ouxs cay-
UASXh HECOBEPMENHOA Kyl e&qm@uiﬁgum Beweil Bech PUEKD 10
uswbpenia, s3phmenis, eera uﬁnac'i?b na npogasua ’; nhroropne
nucaTexn NOJAralTh, 360 Wy, 3¥bes cabayers pasiuuath Me#Ay
peric. interitus n dptehgratmnk;, HO uxE muhpie me mmlers nu-
KALOTO MOATBePAAEHIA BB W@CTOYHURAXD. Ecanm npegyerons Rynag
CAYAUTH zmdueﬂmaﬁﬂaonpedﬂmennae gonmuecrso ves fungi-
biles (y HOBEIXD JOPUCIORT: AOrOBOPT MOCTABKH, HAND., CTO med-
(eaect BoceMupecaTH-PyRTOBOR piku, THCAYA APWAND CONJIATCRArO
chparo ecyrpma), TO cHadajla pACKD COBCHMB He TPHAAMAETCA BO
pHEMamie: genus perire non censetur (§ 238 np. 4); no cyme-
CTBYeTh CHOpPRHIT BONPOCH O TOMB, MEPEXOIUTh AU PUCKED nosanke
HA HOEYDUIMEA, KOCA2 OPOZABEND 0dwochiopowne BHABIAND (0T-
whpuih, oTBhCHID, OTCYNTANDH) OPOAAHHOE KOJUYECTRO, MM JMIIL
TOIAd, KOLJA DOKYNNIMEDL NONyTrb ysbiomaenie 00 OAHOCTOPOH-
nemh BeUhIEHi, Wi, nakomemb, JUMb TOrA2, KOrla IPOAABeLb
yAe A0CTABANG (UPUCIAXh, NPUACCH, BRAANL) UDPOAANNOE KONA-
wecTBO (TEopia BhxbIeniA—rteopia JOCTABJAEHiA); MCTOMURKM 005

4], 8 pr. D. de per. ot comm. 18, G; of. Vat. fr. § 16.—% 1. 4. §§ 1. 2.
D. de per. et comm. 18, 6; 1. 35. §§ 5.G. 1. 62. § 2. D. de e.c. 18, 1; L.
2. C. do per. et Pom:n 4,48—51. 35. § 5. D. d. e.c. 18, 1;1. 2. C. de per.
et LOmm 4, 481 1. § 1. D. eod. 18, 6.—" 1. 35. §3 b—7. D. de c. e. 18, 1;
& L . 5. D. de per et ecomm. 18, 6; 1. 2. C. eod. 4, 48.
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ayemca Hajgb avuems maAoabmmaro popu-
MeAbCKOI BAACIAI, KOWMOpPAaA OrpaHWMMBael-
cA mbMb HIOABKO, YITIO OHDB IOAAEKNIIDL HaA-
aopy Asopasackoii Onexu mam Cupomckaro -
Cvaa m noryvaemd omh OHBIX'D HacImaBAeHie.
Fepex. o I'y6ep. cm. 222, omg. 15; cm. 305,
omg. 19.

Hpuutzanie. Opnakoxe 6meaomb npuubpsr, umo
Foeygaps UMITEPATOPD, &b yeawenie ab-

. KOmoOpsIXb upeasnivaitneixb cavvaesh  Haswa~
vyaemb xb mmbailo masroabmumxb o01#020 vam
HBcxoabkerd ocobnixb nonecnumeaeii, wesaBnca-

. muxb omDh Jropaucroit Onern vaun Cupnmrya-
ro Cyaa u we obazaurnixb uub wwraknvu ome
yemamn. Bb makomb caysab wmsbpanusie ‘vb
Maroabmuomy ORERYHEL' DOAYUMHANNICA yiKe
camb momeynmeaamDb , i cocmoamd nogb uxb
uagsopomb. Cauompu na_npvmbpb Bricouaiuie
Pecxpunmse  T. AbBacmsuimnearnomy Tanmomy

. Gosbmnmky O, A Loaybnosy 1811 lwozz 28 1
T. Tannwomy GCoshmunky wu Cemamopy C. C.
Janckomy moezome roga Owrabpa 5 n abromo-

psie gpyrie.
3 § 1;59.

ITo cemy mepBaa m raasubiimas ofa3an-
HOCTIh ONEeKyHa eclb: npeujucad O aunb n
sgpasin mMaaroabmmuaro, cmmapamsca O €ro BOC-
NNIHadin, BKOPEHANTh Bb €ro cepjle cmpaxsb
Boxivi, wayvams ero n03Hanilo MOW Bhper,
Bbh KONIODCUE OHB POAMACH , npaBuaams Aobpo-
Bpasia, yAaadmnL  ONIh . aAbIXb  Tpuwbponn
cepalle M Hpash omb camaro aAbmcmisa pas-
BpA{AlON{NXDb , U MOMOMY , eCAM MAr0ALMHDbIA
He oM bifeH's BDb OGLECITBEHABIX'D YIHMANIA KD,
OMEKYR'B AOAXeHDb onpepbanms KL Lemy gad
yeayxeHia HeoOX0AUMO IMOABRKO HY KHMXD CAY-
KU AR ,quparo n Hemopoisard rnoneeni,
AAA BOCHMMIAHiA ke u3bpaiik MaxuXb AJEH,

®



CMEPTH 0fHOH uab crorous.—confusio. § 270. 159

CTBYIOTH MPABWIA . KYOI¥; BB O0JacTA HafiMO-MOTOGHEIXD (7aya
Bemeil 21 ycayrs)—npasuia uagiva '

4. By ob6xacra TOBAPUIECTBA Ciayvyaiinasg rubelb B3HOCOBD
OTIBABHHXD TOBapHEMEH npoussBoraTs TO BOcabHcTBie, uTO ecidm
0esb HAXD UbAb TOBADHINECTBA BE MOMETH OHTh JOCTETHYT2, TO
npexpamaercs camo oGasareasctso (§ 302).

III. Bs odunactn Thys OTHOCTOPOHHUXE 0043aTENBCTRD, TPH
EOTOPHXB Moxkerh mwbrs mbero actio contraria (r. m. obl. bila-
terales inaequales, § 215), cayyai, mopaxaomifi TpeIMers rias-
Haro o0asareabcrsa, He mAMEeTh HAKAKOro BaiAmig Ha MOGOUHOE
0043aTeNbCTBO, OCYECTBIAEMOe ITOCpPEICTBOMDL act. contraria '’.

F. § 270. Cmeprs oxmoit m3w cropdus.— Confusio.
Vangerow, § 620.— Windschéidpgs 362. 359.

L Co cyepmuio wpedumopa usw doancnure odasarenscrsa no
o0meMy UpaBHAy He Npekpam@ioTcH a NepexoiarTh ia macyhi-
HUEOBD; eCIH ke HacnbIHuKOBH ﬂ‘ﬁxb, TO MMYII[ECTBO YMEpInaro
(8b TomMn uuenk Tpedo M), KaKb BLIMODO'THO® (bona
vacantia), mepexoiurs {T{K Bb Buib HCRIOYenis mpe-
hpam.u(m:a

Oﬁnawem,cifsa I.{)g‘(:!fﬁﬂil oo cBoeft mpupogb cmazanm cB
orlp(,mhneﬂumm JHUOMT, SHanp., mpefosanic YETAHOBAEHA Y3y-
dpyrra 114 onpexbaeHEAro auna, doavs PaGOTE, KOTOPAA 34BHCHT
OTh JHUIHON coocOGHOCTA PaGOTHHEA'; HOATOMY TaLkKe AOFOBOPH
gOpyyYenia ¥ TOBAPUMACTBA CMEPTHI0 OAHOr0 M35 KOATPAPEHTOBD
apexpamaiores ua 6ydyugee apens (8§ 302. 306).

. B» macabaunkans xpedumopa ue nepexoisrs Takix Tpe-
00BANIA, KOTODHA HANpIBIEHH WA YIOBAETBODEHiE 83 JMYHVIO
0041y 4 TOJITOMY OCYLIECTBIAIOTCA MOCPEACTBOMD T. H. actiones
vindictam spirantes; na macabiuusoBs dosmcmura 00A32TENLCTBA
U3b JEJANKTOBD M MelILETO-moA00nNND AbARIfE nepexoaars Jmmb
Bb OrpamniesHons paswbph (§ 69 np. 23. § 82 wp. 1. 2. §81
mp. 10 — 14),

II. Odsasarenvcrsa upexpamaiorcs seanwdemasie confusio (coua-

L A 5 pr. D. de e. c. d. c. n. 8. 12, 4; of. 1. 5. §2. D.de pr. v. 19, 5.—
1. 10. § 1. L 22. D. de neg. geost. 3, 6; 1. 18. § 4. D. comm, 13, G; I. 8
pr. D.de pign.a. 13, T; ef. 1. 4. D.de imp. 25, 1.

1 Cp. L. 31. D. de sol. 46, 3.



160 coxe. duarum ruce. cauvsarum. § 271.

AeHis, CliAnIA). ecau KpeAuTopdh nbiaerca yAUBEDPCANBHEMb IpeeM-
HUROMB (§ 47) yMepmaro JONKXHAES uwian 06patHO®; W60 HNETO
HE MOKETH CIEIATHCA caMoMy ce(B JOIKAMEOMB WIH KPeXATOPOMS;
ecny 00:3aTeNbCTBO €CTh KOppea’dsHoe, T0 Th coirel, KoTOpHe He
OPHHEMAITE YTaCTiA Bh YBEBEDCANBHOMD npeeMcrsh, 0CTAOTCA BB
npesknenms monoxenmin ’. Ecan yamsepcaisHoe npeemcrso mmbers
MECTO MeEAy DOpPYUATEseMh M KDEANTOPOMB, TO IIOPYYHTEALCTBO
nperpamaerca, H0 MIaBHBIL JOJLEAMKDL OCTaeTca 00A3aHAKIMG; eCIH
0HO uybers MBCTO MemYy EpeluTOPOMD M IIABHEMD XONKHAKOMB,
TO TOpPY9ATelb, EAKD DPHAATOUHHIA A0LKHHKD, 0CBOGOAZaeTC:H 2.
Bt cayuab yampepcaiasHAro mpeeMerBa MEMUIY FAABHAIMG AOJHII-
KOMb ¥ IIOpyuuTedeMb npekpamiaerca Gonbe emadmii jponrs*; Ta-
KOBHIMB OOWKHOBEHHO OK@AeTCi NOPYIUTeNLCTBO, HO MOMETH OKA-
3aThCA M FIABHRA [0JTH, HAOD., ecld TOJNBKO nocrbamifi ecTs
poars Gesp mcka ®.

G. § 271. Tarp ma3. coneursus Hduarum Inerativarum causarum.

W. 8l iiber die rémisch rr-chtlwhta Atfhelungsart der Obligation durch

concursus duarum lucrat. causarum 1839 — Hurtmenn, die Obligation.

crp. 3—114 (1. Abschnitt: u.hf &en caned caus. luer.). 1870 — Vangerow,
§ 622.— Wilidscheid, §, 343a.— Brinz, § 202,

Ecau 7o anuo, gOTopos: ‘fm’];en npaso Tpe6oBanid Karofl 1160
cnemiajsHON BeIE, 10 ucgmmenm TpedoBaHLA npnoGp’LTaP'rb ary
Belmb KAKANME Ju60 GHENG 1yTEMD, TO UCNOJHEHIe 0043aTENLCTRS
CTAHOBATCA YA&e AIA JA0KOUEA HCBOSMORHBIMB; II0 0JHOE 0CBO-
0omaenie jonkaura mmbers NECTo JAmME TOPAA, KOrAa M CAMO
00asareiascTBo, u mosganbiimee npioGphrenie Bemm KpeIuTOpoMD
6ot negotia lucrativa (§ 48) '; manp., komy 1u60 OTKasaHa yy:Kag
Belllb, U ATy ;K¢ BeNlb COOCTBEHNUED e JAPHTH O0TKA30MOJYIATEIIO
(HOBHIE IODHCTH HA3BIBAIOTEL £TOTH chaydafi: concursus duarum
lucrativarum causarum); ecid HeLOCTaeTh OJHOFO H3B ABYXD
O3HAYEHNBIND YCAOBill, TO JONKHARD O0CTAETCA OOA3ARMBING 110
Epafineit MEph BL TOMB oTnOmMeRid, YT OHB XOJEEND BosMBCTUTH

*L 75 L9 §21 107. D. de sol. 4G, 3.—* 1. 71. pr. D. de fid. 46,
1.—% ], 50. D. de fid. 46, 1.—* 1. 5. 1. 14.1.71. pr. D. de fid. 46, 1.—% |. 95.
§ 3. D. de sol. 46, 8.—5 1. 5. D. de fid. 46, 1; 1. 13."D. de d. r. 45, 2.—7 L
93. D. de sol. 46, 3. :

1],179.1. 19. D. de o. ot a. 44, 7; § 6. 1. de leg. 2, 20; 1.34. §§ 2. 7. 8.
L 82 pr.§§ 4. 6. 1. 108. § 9. D. de leg. 1 (30); 1. 73. L. 87. pr. D. d. leg.
2 (31); L. 21. § 1. D. de leg. 3 (32).



OCHOBAHIA NPEKPAMEHIA OBA3ATEIRCTBS. § 272. 161

KPeJUTOPY ero YOBITKN; [OATOMY, ecian Oh (BB NPHBEIEHHOMB
npawbph) GeUI0 coBepmIeHO He japeHie, a OPOXAKa, To Hacxba-
HUKS A0MKeHD OBUIb Oh BO3MBCTATH OTKA30IOJYIATEN0 NOKYITHYIO
ubuy *.

H. § 272. OcuoBamia Iperpanuienia 0043aTeIbCTRE, KOTOPHIA y&Ke
ObLIM yNOMAHYTH BB APYTHXD MECTAX®.

Windscheid, § 361.

Crona orsOCATCA:

1. restitutio in infegrum (§ 111);

2. HacTyIIeHie Pes0JqiOTNBHArO YCAOBiA WU cpoka (8§ 56. 59);

3. mpexpainaerca ag Boodmie W BB kagoil Mbph nperpamaerca
0043aTeJIBCTE0 KABHOCTBIO HCEa U cyAeOHmMDb phmeniems, Bonpocs
cuopHsii; Mbi ero pasemorpbim Bn §§"9d.2 97;

4. mmnenie Ttpedopamia BbL MArasamie WS§ T77. 262. 371
sub II. 4); .

5. npekpamenie maTepeca (EpeTATONa; 160 0643aTeNBETBO TIPel-
mOJaraeTs MuTepech Kpegsiopa \He TOIBKO IPH CBOAMH BOSHMKHO-
penim (§ 208), no u A cBORrO™TPONOLKEHIA; [OSTOMY, HAmp.,
ecld KT0 Jmo0 OTIQIL YHACTOKE HA aheronsro abrs BB apeHny
u 3aThMB BB cRoeMb 3asBmAHI 0TKA3AND STOTH YUACTOKD TPETHEMY
* nEmy, 10 HACTBIMNKL HE uMBeTh HUKAKOLO MPHTASAMIA NPOTAEE
aApeHjaTopa H3b JOrOBOPA CBOEro pacabrofaren:a '; 060KpaeHHbI
coOCTBeHHUKD TepAerh BuMberh ¢ mpaBoMB COOCTBEHHOCTH M OpH-
Tgsamie ma Boswbmewmie Bpefa mportueb Bopa’ (maup., eciu Ha-
cirbrogarens OTRa3aXh BeImp TPEThEMY JHANY NOXH YCIOBieMb, M
YEI0Bie MCIONHMIOCH TOCKHB Kpasu);

6. mpekpanienic riaBHAr0 0043aTeIbCTBA: OHO BIEUYETH 33 CO-
6010 1o 0OmEeMy mpaBuiy HOpeKpaliieHie OPHIATOIHATO 00A3aTelNb-
cTBA. OTa HOPMA W HBHATIA H3G Hed pascMorpbEm shme § 259
op. 4 — 7.

§ G. L de leg. 2, 20.
1. 82. D. loc. 19, 2.—2 1. 14, pr. D. de cond. furt. 13, 1; cp. raxae L
97. § 1. D. de v. o0.45,1.

11



JACTH BTOP A .
OcobGeHHAaA 94acTh 00A3aTeI6CTBEHHAro Impagsa.

IIpedsapumervioe 3amwrarie.

Vike Bb § 208 MH yKasHBald Ha HeHCYePIAeMOe PasdHooGpasie
0643aTeIbCTRD; H3N0kKATh BCh OTAbUBHEA 0043aTeNsCTBA OHIO GBI
3ajavelf HOBHIIONHEAMOL; B Bb STOMB HBTL HUEAKON HYHIH, NOTOMY
qro mpuHmEnE odme# gactam (§§ 208—2%2) AaiorTh BOOOmE 10-
CTATOUHOE PYKOBOXCTBO Aus phimenis sactHbixs cayyaess. Ocoboe
ABI0EEHIE MOMETh ORTH TOJe3HHMDLM Kae HeoOX0XIUMEIMb JUIIb
ia ThXs 0643aTeNBCTBh, KOTOPHE XOCTArI@A OCOGEHHO BARHArO
sgaueHis BerkicTBie CBOeH pacHpOCTPaHEHHOCTH BB 000poTh wmim
N0JJIeKATh 0COORIMD npaBuIaML BeibIersie CBOUXD 0COOCHHOCTEH.
Wsnoskenilo Takuxd 004A33FeIbCIRD MOCBAMEHA 9T BTOpad 9acTh
(8§ 273—329).

IMIABA TIEPBASL

TpeboBaHid, E«aﬁpasneuuma Ha BO3BpalleHie
moay4eHHaro.

PA3XBID ITEPBHIIL

3aeMb.
t. D. XII, 1: de rebus creditis si certum petetur et de condictione.—t. C.
IV, 1: do rebus creditis et inreiurando.—t. C. IV, 2: si certum petatur.

A. § 273. 00mjia mavaxa.

Heimbach, die Lehre vom Creditum nach den in Deuntsechland geltenden

Rechten. 1849.— Husehke, die L. d. R. R. vom Darlehen. 1882. — Milfess,

Reichsrecht n. Volksrecht. Crp. 468 ca. 1891.— Vangerow, § 623. — Wind-
scheid, §§ 370. 371.—Brinz, § 296.

I. Ilonamie w ycrogia. 3aems (mutuum; 3T0 CIOBO B MCTOY-
HARAXH OMHO0YHO MPOM3BOAUTCA OTH Toro: «quod de meo tuum



3AEMB. OBOIIA HAYANA, § 273. 163

fit» '), peasvroni xowmparma®, eoanuxaems acandemasie nepedavu
JAMIHUMBLTS  GEULR, 65 MACHOCU OEHeLs, 63 COGCMBEHNOCID
OpYIoMy TUUY, 3aeMUGUKY, €5 O0AZUMEIBCMEOMS GOIBPALLHIA NO-
AYUCHHALO 63  PACHOMS KOIUMECTRBN, 16 MOW HCE KANECMOR .
Hraks, n14 BOBHWKHOBEHIA 3afiMa HEOOXONUME JBa YCIOBiA:

1. Ymobw na nozyuamern GvLa0 nepeneceno mpaso codcmeer-
HOCMU HA NPEIOCMABIEHHHA FOMPHUMNA 6614 IO MEBHII0 pAM-
CEHXD IODHCTORD *, 6e3pasyuiuo, HePeHOCUTC: Jd HPABO GOOCTBEH-
HOCTH HENOCPeACTBeHHO UM KOCBeHHO; NOJTOMY, Haup., 00d3a-
TEACTBO BO3HHKAETh W BB TOMB CIydab, ecau samMopamemsb Aajb
Bempb ¢b ThMB, YrOGH D[OAyYaTeNb NPOJAND €€ H BHPYYEHHYIO
cyMMy yAep:kals BB Bupk saiima, m sarbum mpomaxka mocabpo-
Bala®, MIM ECHN 3aMMOJABENb HOPYYACTHATPeTheMy aumy (mamp.,
CBOBMY JOJKHHKY) Jath JeHbrd BSafiME, X\ TOTh COBEpIIaeTh 3TO
OTb HMeHM JaBmiaro mnopytemie (§0307)% o510 oTHOCHTCA, 110
wabailo Yabniana (BaxopuBmaroefl, MOKeTh) OHTH, BB 3TOMb BO-
npock moxs Buismiems rpeueckfiro npasa), gaike H Kb TOMY €Iy-
9210, ecid Kpexurops, mmbONud Mpaso rpedosBamia 3ambHEMEXB
Bellled 3B KaEoro Jubo MPYroro 0043areiscrsa, COFJAMASTCA Ch
JOIKHMEOMD, YTOOH HOCabAHMI yAep:Kars 5TH BemE BbH Buxh
saiimMa ®; HO 9Ta Teopid YuIbmiaHa TpeGyers LA CBOErO OHPABAAHiA
ABYXD (bufcu,u!i a/ nuenﬂo,‘ﬁg;o JOKHUKD COBEPUINNG ILIATEHE, H
uro 3arbMb EpPefHTOPD BOBBPATUI ONYICHHOE HOJKHUKY Bb BUAS
salina; m0aTOMY MyTIeparops JiokIeTiant cOREPIICHHO COPABELIUBO
He mpucoepdsmncd kb Mabmilo VYusmiana *%, taxks uro BB HTOMDL
caysa’h ocrajorca Bb cmrb npesxmiii 1oars m ero causa. Hanpo-
THBD, ecli COBCBMB He COCTOMTCA MepeHOCH Upasa cOGCTBEHHOCTH
(moTomy au, 9T0 Raomii camb He uMbers mpaBa cOOGCTBEHHOCTH,
HIM 1I0TOMY, 970 OHD He cmocoGeHd Kb OTIYHKIEHIW)®, T0 wbrs
safiva '’; HO IepBOHAYAJBHHII HEIOCTATOKD !MOKETH OBITh yerpa-
HeHs NosAEbAmnME (Qaxramy, Bb YaCTHOCTH THMB, YT0 HOJAyYaTeNsh
no0pocosbero nmoTpeGms monyYeHHOe ''; TOrja JABUIEMY Belid

112 §2 D h t12 1; pr. L. qu. m. re obl. 3, 14.—? pr. L. eod. 8,
—*1L2 D. h. t. 12, t.—* L 1L pr. L 15, D. h. t. 12, 1;1. 34. pr. D. mand.
17, 1.—° 1. 11. pr. eit; 1. 34. pr. cit; 1. 8. C. si cert. pet 4, 2.—¢1. 8. C. si
cert. pet. 4, 2—" 1. 15. cit.—% 1. 16. cit; L. 3. § 3.:D. ad. set.;Maec. 14, 6. L
40, pr. D. de min. 4, 4—% 1. 6. C. si cert. pet. 4,221, 2, §~i. L 16.D. h.
.12, ;1 9. pr. D.dea. et e. 26, 8 § 2. L. qu.al. . 2,8.—"° 1. 2. § 2. D.
b 612, 1—4 § 2 L eit;] 11.§ 2. 1. 12,1 13. pr. § 1. 1. 19. pr. § 1. D.
h.t 12, 1; 1. 24. pr. § 2. D. de o. ot a. 44, 7; 1. 66. § 2. D. de fid. 46, 1.
11*



164 BAEMB. OBIMIA HAYAAA. § 273.

NPOTUBS MOTPEOHBIMAr0. MOJYUATENA JaeTcd MCKB, HAILBACM]
HOBEIME fopuctami condictio de bene depensis, Ttaxs kaws no-
TpeGieie OOMKHOBEHAO COCTONTH BT H3TCDKAHIN ICHErh.

2. Umobve noxyuames ofmugrs BOIBPAMUIMY ROXYUCHHOE §3
PAGHOMS  KOIwuECmGN U Mo e Kayecmsa'’; ue TpeGyerca,
YTOOH 0P 9TOMB GHUIO onpexkieno u BpeMaA BoOsBpanienid. Fean
He Cocroanoch obbuwanie BO3Bpamenia (Beakicrsie saluryaaenia,
cp. § 50 up. 9), 10 33eMB He BOSHUKAETH, HO MOJyYaTedh OTB-
9aers mo mpasuxans condictio ob causam datorum (§ 282), rakn
Kalh MpaBo COOCTBEHHOCTH GHJIO €My MepejaHo Bb TOMD npej-
HOJIOKeHil, 9T0 ONG cxhiaerca AONKANKOMb; HOBHE HOPUCTH
HasBaid 310TR HCKh condictio Juvenciana no umennm aBTOpa
(Juvencius Celsus) Toro wmbera B ,I[urec;émxi., rab 3TOTH MeKD
odcy:rpaerca 2. Y

IL. O6asannocmu. Was saiina ro 8xh
Aad nonyyarens. Pasubpe oGssamgberu BB Rraceniecroms puy-
CKOMB HpaBB npu JeHexHOME paitab ObID UAOM, HexXend npu
safinh npounxs samhanMEXE Beieli; g tenexaoNd 3ainb (Tann
karb condemnatio formulag Geutalcerta) ' saenmmpums IPHCY&AAICH
Wb NJIATeXRY 3aBATOH CYMME W K¥*Doena tertiae partis 5 upnm
aaliwb /e OPOUMXB BellG — KB miatexy saHATON CYMMB H Kb
BO3MEIeRil0 nETEDEC (manp,, &b mraTe:Ry NpoUEHTOBH RCIBICTBIC
mora) '*; noaromy Wipu AEHe:RHOMD saitmb HCER EPeIuTopa Hashl-
Baaca condictio certivil, Mpu safinh mpounxs semefi — condictio
triticaria '°. Hecyorps na mepemban s CyompousBoAcTBh, 1pa-
BHJIA 9TH coxpamuiach u Bb npash IOcrumiama; ormara ToNBEO
poena tertiae partis. Reichstagsabschied 1600 r. § 139 noyanmnirs
JCHeRERE 306MB (PIRNIAND 30/iMA NPOYNND BaMEHAMEIND Bewleil; m0aToMy
Bb HACTOAMEE BpPEMA UCKD HANDABJIAETCA HA [LJIATEIRD CYMMEI 3aHMa U H3
BoaMEllenie uuTepeea, T. 6. OOBIKHOBEAHO Ha YOIATY [OpOUEOTORE; HERS
HAa3LIBACTCA TENEpH c,gililjgg;io ex mujgo.—[-laemmum, K2KB TAKOBOIL,
He 0043aHY eme IIATHTh HDONEHTOBS '®; NDONEHTH BOIMNKAIOTH
JWIOL B85 OCOOBIXD OPHAMYECKHXD (BAKTORD: o0bmanis, ora,
litiscontestatio. — OGasaTenbeTBO TOMENHKA WL 3afiMa 0CTACTCH
Bh Ciih, clu 3aHATEA Bel A0 NOTpe6ieris cayuaino norudnn *°.

21 2 pr, Dokt 12, 1.2 1. 32. D, h. £.12,1.—* Gai. 4, 650.— Gai.
4, 13. 1714 et 1. 3. C. deus. 4, 32; 1. 24 D. de praeser, v. 19, 5—% |. 23. C.
de us. 4, 32.—1.1, 9. § 3. D. h. t. 12, 1.—%]_ 1. D.de cond. irit, 13, 3.
Cp. mbera puwe vs np. 15.—% |. 1. § 4. D. de o, et a. 44, 7, § 2. 1. qu.
m. re obl. 3, 14,
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B. § 274. 3aens wogBaacTHRIXD KBTEI.

t. D. XIV, 6: de scto Macedoniano. —t. C. 1V, 28: ad sctum Macedonin-
num,—[ietzel, das sct. Macedonianum. 1856.—Cp. aur. s § 230.— Vange-
row, § 245.— Windscherd, § 373.—Brinz, § 297.

ITo eemarckomy mocramomiemito ', cocroasmenyca npu Becna-
clagh mo moBoxy oTueyGificrsa, KQTOPOE COBEPIIAD 00peMeHen LI
Aojramu noxsiacTHME cunn, wbrif Macedo (oreyaa sct. Mace-
donianum),—KT0 KAeTH AEHBIH BIATMEL TOABNACTHOMY JAHTATH Ka-
EOr0 Okl TO HU ORUIO BO3PACTA, HOJA, COCTOAHIA *, TOTH HE MOkKETrH
HPeIbABATh UCKA M3b 3afiMa; CaMO MOXBIACTHOE XUTA 3, ero Ha-
cxbyuaaxs !, ero orewns * (ecim oHb B0oGWE 06A3aE OTREUATH 33
aurd, § 221), ero mopyumrens © (ecan ond umbers Ipaso pe-
rpecca MpOTUBT MOJABJIACTHATO JAMTATH) MOPYIh IIPOTHBOMOCTABATS
HELY kpeputopa exc. scti Macedoniani™ma:k® Bb menoanaresHoil
HHCTARIIA * (noeakines me npusmano B¢ Vo T..C. §’686 sacte 2.) —Tpe-
GoBamie KpepmTopa W MO UPEKPANICHIA OTEUGCKON BIACTH He CTa-
HOBUTCA NCEOBMWMS °, HO OHO €5 ,caMafQ Havaxa 00J2XaeTh CBOH-
CTBAMH HATYPANBHArO oﬁﬂaa;rggiiziaa ¢ 230), BB 9aCTHOCTH, YIUIa-
YCHRAr0 10 3afiMy yke Jfeinaf morpecosars Hasaxh.—IKb Hee-
HeKHHIME SafiMamn sct. Mac. nebornocurca 10: OHO HE OTHOCHTCA
A Kb TAKAMD (Mnau;__s‘ti?fc.) aﬁmm, KoTopue (mo Mubnito Yasmiana)
BOSHHKQIOT He myTeys abficrutensuaro npegoctasienis jeners '
(S 273 np. 8. 87), ‘whmpsGonbe om0 me oTHOCHTCA KB Hesae-
HEMD oxbakays '?, passh ecau mwbrock BB Buxy 0GoHTH 3aK0Hb 1
(Banp., NpOAAKA BEMM NOABIACTHOMY JHNY BH JOACH, M TOTIACH
e 00paTHAA RYNaA UPOJABIOMb HA WANMIHEA, 5Ta cXbika Ha-
3BaHa BB cpepmi¢ Bbka contractus mohatrae, haratae).—H &b
3aidly, BHIAHHOMY HamMTHMME jenbramu, sct. Mac. me mpm-
whknaerca:

a. eCNd OTeUh COrJAMAeTCA HAa 3aeMb, BCE pPABHO, TOTIACH
WIN BOOCHICTRIM, IPAMO HIH MOJYANHBO '%;

b. ecnm 3aent GHUID COBEPMIERSs WIH 110 Lpaitnesi mbpb ums-

1L 1 pr. D.h.©.14,6—21 1. §3.1.9. § 2D. h. t. 14 6.~3 L 1.
§§1-38.1. 3. § 4. D. h. ¢ 146.— 1. 7. § 10. D. h. . 14, 6.5 1, 7. § 10.
cit; 1. 6. pr. C. h. . 4,98.—61.9 §3. D. h. t. 14, 6.—" 1. 1. D. h. ¢ 14,
651 1. pr. D. h. 6. 14, 6.—° Mewmny L. 9. § 1. D. h. t. 14,6 = 1. 14. D.
dor. c 12 1.—9] 7.§3 D.h t 14 6.~111 3. 8§ 35D. h. +. 14, 6 Yan.
miava.—" 1. 3.§3. 1.7, pr. §2. 1. 13. D. h. ¢. 14, 6.—21. 7. § 3. D. h. t.
14, 6.—%1.7. §§ 11. 15. 1. 12.). 16. D. h. . 14, 6: 1. 2. 1. 7. pr. C. h. £. 4, 28,



166 €CYTA BB THCHOMB cMueas (commopatuy). § 275,

Jep:KAaHD BB I0Jb3y OTHa (HAND., HA CONEp:KAHie JUTATH, HA
YIIaTy A0aroBs OTia) '°; _

C. €CIH 3aeMb COBEPHIEHD NIA HeOOXOAUMHEXH IOTPe6HOCTel
MOABIAACTHArO, HAUp., JIA YIUIATH CYMMB, KOTODHSA MOABIACTHEIH
10JuKEHD TPOTHAMD Kpeanropavs '® (a He camomy ormy) '7;

d. ecau KpeguTOP®: IO HIBUHHTENBHOMY 3a6IY:HKAEHIH MpHHN-
Malh TOJBJACTHOE JIUIO 33 CAMOCTOATEBHOE '®, M Bb HBKOTOpRIXD
APYrAx® CIydaaxs '*—22,

PABIBIT BTOPOTL.
Ceyna.
A. § 275. Ceyza B Themoms ombicxt (commodatum).

t. D. XIII, 6: commodati vel contra.—t. C. IV, 3: do commodato.—@G. F.
Sechmidt, das Commodatum und Precarium. angerow, § 629.— Wind-
scheid, §§ 374. 375,&Brinz, § 6.

I. IHowamie. Ceyda 63 mmcm}.gca CMMCAM (commodatum).
peaxam,m KOWMPUKIMG ', GOIHUKOEMS NYMENZ Nepedanss Geuls 63
detentio * dpyromy xuwuy (gommociatmws, ceydonpreumame.n)
043 n0A306aMIA, (€33 BOIMALPAICOCHIA >, €5 YL0BOPOME, WINO COM-
modatarius no ucnQIp308aHin OMIACs Gewpy HAZADE CCYNCAIO-
wemy (commodalor, xommedarnms, ccydodameas) . Ilpeameroms
CCYIBL MOTYTh CAYSRUTH [BRIIH KaKD JI.BH:KHMBI.FI Taks # (4ro,
BOpOYeMs, phako OHBaETH) HEIBMAHUME 5, KAKE HenoTPeOIACMAIA,
Taks u (ad pompam vel ostentationem °) norpe6asempa, kaxb co-
CTBEHHEIA CCYNONaTeNd, TAKD M 4Yy&Kid '; HO echHd Bemp OpPHHAIL-
J&RATH CCYIONPAHUMATENI0, TO 00643aTEJIbCTBO He BO3HUKAETD °
TAKs KaKb OWbH Y:Ke 10 OpaBy COOCTBEHHOCTH UMBErDh MpaBo MOJb-
sosamia u jepxania (detentio).—Ecnn nprmmmatomisi o6bmaers
6030mucmeie Bb JeHBraxs, To 3T0 He CCyAa, a XOroBOpD Hatima ®.

1 7: 8812 18. D. h. +. 14,6: 1. 2. 1.5 CTh, € 4, 28— 1.7, 8 14,
D. h. t. 14,6.—7 1. 7. § 12. D. h. t. 4, 6.—10L 3. pr. 1. 19. D h & 14,
6;[.2.C.h-t.4,28.-"1.? §1.C h. 6 4,28—21,11. § 7. L. 34 pr. D.
de min. 4,4 —" 1. 1.§3. L 2. D. h. 6. 14, 6. —2 1. 2, C. h. t. 4, 28. — 1
7.§16. D. h. t. 14, 6.

'§2 L qu. m. e obl. 8, 14—* 1. 8 L.
20. D. de acq. poss. 41, 2.—2 § 2 1. qu. m. re obl, 3, 14; L 17. § 3. D. de
pr. v. 19,5.—“1,3.§6.l 4. D. h.%.13, 6.2 L. 1. § 1. D.:h. .13, 6.-¢ L
3.§6. D. h. t. 13, 6.—7 1. 156.L 16.D. h. t. 13, 6.—2 1. 15. D. dep. 16, 3.
—*1 5 §12. D, h. t. 13, 6; § 2. L. qu. m. re obl. 3, 14.

9. D. h. t. 13,6; 1. 3. § 20. L
a
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II. O6asannocmu. Vsn ceyitsl Beerga 'BO3HHKAIOTH 00A3an-
HOCTH JIA CCYXOUPHHHMATENS, HMHOTAAZ MOIyTh BOSHHEHYTH 004-
3aHHOCTH I CCYAOAATeRs.

1. O6asannocmy ccydonpurumaners. OB KOJKEHB BO3BpA-
TUTH JAHAYI) eMy BH CCyAy Bemp '’ 1O MCTEYeHIM YEJIOBICHHArO
BpeMeHy; ecld e BDeMEeHH BO3BDAIIeHiA He Omuio oupexbieHo,
T0 OHO ompeabiserca CupaBeLTMBHMS ycMorpbmiews ''; sarbub
ORD NOJKeHB BO3BpaTATs BCH muoim Bemu '’ (MOTOMY 9TO CCYAR
JaeTh TONBKO NPABO HA IOXB30BAHie BEmBO, a He Ha H3BIEYEHIe
ush Hea wIonoss). Ceymoupunumarens orphuaers mo oOmieMy
npaBuay sa culpa levis, a oTHOCHTeNBHO JABHKUMOCTEH U 33 CYOB-
exTHBHYI0 (TeXHEYECkyw) custodia '* (§ 237), a He BCErjaa TOJLKO
sa culpa levis, kaKs yrsepiaers rocunojcreyomee yabuie. Lcks,
NPUHEAIEKAMI CCYI0/aTeN0 NPOTHBS CCYAONPHHUMATEN LIa Y-
AeGHAre OCYIECTBIeHia JTHXH 00i3aHHOeEed, HasmBaercsa actio
commodati directa. - )

2.  O6asannoemu  ccydodanieans, Ous KoJxenh BosMbBCraTh
CCYNONPHAAMATENI0  YpesBEYAKHEA, HEQOXOMUME  HaepkEu **
(OGHIEHOBEHHNA H3JEPKKAMOIIKEND BecTn CcyIONpHBEAMATeNs) ' .
Onp orsbyaers, 1o o6meémy UpaswRy, sa culpa lata, manp., eciu
OHb J3eTh B CCYLy HCOOpUeHAyio GO4UKy, Takh 4TO BIATOE Bb
Hee BHHO BRTekaefs '°. Iekdh, upHHAUIeKAN{i CCyRONPHARNMA-
TENO LPOTHBS CCYROAATeNS NuA CyfeOHAr0 OCYMECTBIEHIA ATHXH
obazannocTeii, Hasupaeréa actio commodatl contraria.

B. § 276. Precarium.

t. D. XLIII, 26: de preeario. —t. C. VIIL, 9: de precario et Salviano inter-
dicto,—Schmidl, »s wanrk, nat. ¥e § 2750.—Bulling, das Precarium. 1846.—
Baron, die Condictionen. § 17. 1881.—JIhering, der Besitzwille. Crp. 389—
421, 1889.— Vangerow, § 691.— Windscheid, § 376.—Baron, §§ 106 xon. 123.

Jeraasnoe onpexbaenie ' rmacurs: Precarium est quod pre-
cibus petenti utendum econceditur tamdiu, quamdiu is qui con-
cessit, patitur. Precarium Oweaems 65 moms crywam, %00& CO-
CMORAOCH COUIAULEHTC, UMO CCYAOOaMERs, HECMOMPA Ha nepedary

0] 2 pr. D.der. e 12, I.—11 L 5, pr. L. 17. § 3. D. h. t. 13, 6.—
2 1L.38. § 10. D. de us. 22, 1; 1. 14. §15.D. de furt. 47, 2—13 1. 5. § 2. L 18.
pr.D. h. . 13, 6; 1.1.§ 4. D.de o.et a.44, 7; § 2. L. qu. m. re obl 3, 14.—
141.18. § 2. D. h, t. 13, 6; 1. 15. § 2. 1. 59. D. de furt. 47, 2.—'5 L. 18. § 2.
D.h £ 13,6.—% 1L 17. § 3. 1. 18. § 3. D. h. £. 13, 6.

'L 1. pr. D. h. t. 43, 26.



168 orPosiTUM. § 277.

GCULH, SMUME e COAUNZ MO OMIOUENI K3 CCydonpunamames) &
crnbaoBaTe;IbHO:

1. ceynonarens umbers UPaBO NMOTPEGORATH Bellb OTH CEyAO-
lipunumatens (mpekapucra), Kora emy sabxaropascyures *; oms
e orshuaers npers npexapucroms mm 3 IPe3BHIYAHAKA WS-
Aepikn, AU jpaxke 3a culpa lata.

2, Ob apyroit cropomm, u IDEKapacrs 110 ApPeBHEMV ius ci-
vile 6RITR cBOGOZEH: 01 oGasarerberra 4, Taks uTo, ecim pre-
cario dans He MOFL JORAsaTh CBOGKO NpaBa COOGCTBEHHOCTH, TO
BOSBpAImeHie Bemiu 3asuchio TONBKO OTH Jodpocosberaoctn mpe-
kapucra. Ho v nosgmbitmenms npash OPEKAPHCTD  ViKe 06A3(HS
Kb BO3Bpamemio Beuw ° m orsbuaers sa dolus culpa lata
AJsT CYReGHAro ocymiecTBieRiS orTuxh 0O0saHHOCTEH 1O nperop-
CEOMY SAUETY faerca ccyzogarenio | nterdictum  de  precario
(§ 124), a no mpasy wpueross ?ir.

icerti u actio praesc-
riptis verbis 8. —Mpur y#&e pume Gaybruan § 112), uro npeka-
PHCT® TOJXY1aeTH, CMOTPA 1Mo BOME CTOPOHB, WIU T. H. OPOH3BO-
Hoe opumuteckoe Braxbuie uaf TOWHEO detentio Bemmr.

Jrn Havaza, wrasm CHPABEIMIE0 WONATALTT TOCHOJCTBYIOMee uafyie, 15E-
UTBYIOTE I TeUeps; precarigm ciytaeres Teleph Jaike Bh PAAIAUHBIXD ROM-
buBaniaxs, a MMEHRO, T0 caMOeToATeTbHO, To BL I0U0JHEHIE KD ApyToMy A0-
rOBOpY, Hamp., mpojagens eIue X0, IIaTeRa uhHAl UpPeI0CTABIACTD uorcynmml:y
N01530BAMIE KyIIeHH0I0 Bﬁnlf%[ﬂ €h MpasoMb 10TpeGoBaTh ee lo sKedamiio
o6patHo °, 3aKIazonp 21h OCIABIAETH 3AKIANOJATENIO MOTBA0BAHIE 3a-
KI3I0MB 10 Bocrpefopamis 1O,

PA3TBID TPETII.
§ 277. Depositum.
t. D. XVI, 3; t. C. 1V, 34 depositi vel contra.— Vangerow, § 630.— Wind-
scheid, §§ 377. 378.— Brinz, § 317,
L lonamie. Jeramsnoe onpexbremie ruacurs ' Depositum
est quod custodiendum alicui datum est. Depositum  (noxaaxca,

*1. 14 D. h. t. 43,26; cp. 1. 1. §1.1. 8, §3.D.e0d— 1. 1. pr. L. 2, §2.
L 15. pr. D. h. ¢. 43, 36.—4 |. 14. D. h. t. 43, 26; L14. § 11. D. de furt. 47,
2—=*1L1pr.§3.12 §2.1.12.pr. 1. 15. D. h. t. 43,2691 2 1. 8, &
3.6.D. h. t. 43, 26; 1. 23. D. de r. i. 50, 17.—7 Cp. THTYIL, yHa3aaHEE
upa sariabim—* 1 2. § 2. 1. 19, § 2. D. h. t. 43, 26; ps nocrbaess ahers
syhero id est enbpyers wmrars item.—2 1. 20. D, h. t. 43, 26; 1. 13. § 21.
D. de a. e. v. 19, 1; L. 11, § 12. D. gnod vi 43, 24— 1. 6. §4. L11. D. h. ¢
43, 26.
1L 1 pr. D. h. t 186, 3.
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omdane wa corpamenie), pearvHmi KOWMPUKm» *,  Gosnurdaems
nymess nepedonu Oeudcusol eewu e detentio dpyeoary  auwy
(depositarius, ROKAGIAUCETPUHUMAEAL) (€5 080pOMB, UMO OM3,
NORAAINCCRPUNUNAMERD, OYdems ee COTPaHAmS w 34MIMG G036)-
mumas  noxaancedamerro (deponens) ®. Oomee mabaie Tpebyers
AU TOKNAZN eIie HATTIHOCTH OJHOr0 OTPHUATENBAATO YCIOBIf,
4 AMEHHO, 0e3BOSMEe3NNOCTH XPARGHIT; HO Huke (§ 299) mu mo-
EaikeMb, 4TO 9T0 MibAie HeUPABUNBHO; YTBEpPKATH MOKHO JUMIB
10, 4t0 Ha Xbak yrosopn o Bosmarpamgenin phaxo serpbyaerca.
Ecn xbro mrers o xpamenmin wemsmmumo#t semp, to XOTOBOPE
TOLTeKATE HAMANaNMD mopyTedia (mandatum, § 306). [Mpemsers
HOKTAKE MOKETh NPHHALICKATD MORIAKEJATENO U OHTH 1y-
OI0 BMBIO *; HO eCHH OHD IPUHATICKET: NOKIAKENPHHIMATENO,
10 HETH jJorosopa depositum *, Tarbs Kar®\ COGCTBEHEMKD 2aMmTe-
pecoBans I Gesh TOr0 B COXPAHEHIM CBOGH Bemui.

II. Obasamnocmu. Vss depositwf BRI BOBHMEATH OG-
32HHOCTH JUIA NOKIAKCHPNHAMATONS, MOrYTd BOSHURHYTH H 114
MOKIARCAATe A, P

1. Ob6asawnocmu noxAaHCeRPURMNAMeia. Oub J0JKenDh Xpa-
HHTH M BO3BDATUTH Bemib ,?Bi:__,ﬂ&l;a’tgpg BpeMsa 1m0 TpPeGOBAHI0 IO-
Kiaaiegarens ©; ons naﬁ'ﬂem"-. kK€ BRUIATH BCh ILTOMHL, MH3RIe-
YEHHbIe JIMB H3D Belldy, ﬁ-ﬁygnm‘l b BOSHArpa:KjeHie 3a CaMOBOJbHOE
uom630Banie BemEio ® (L0 WO PHUMCROMY MpPABY COCTABIANO fur-
tum usus. § 311 . 8); 1Mo oGmemy mpasuiy onb orshuaerh 3a
culpa lata °, a ecyf™molyuaers Bosuarpamenie, To 3a culpa le-
vis % ecin ke OHb €AMb HABASANCA HA XpaNeHie BeilW, TO 3a
CyOBeETHBHYI0 (TexHMYeckyi0) custodia '°. Eeam moraaxa mocak-
J0BaJa MO Caydaio xpaimeil meoGxogamoctn (tumultus, incendii,
ruinae, naufragii causa, T. m. depositum miserabile), To deposi-
tarins, sumoBHEE BB dolus, mpmcy:Eaancda, M0 PEUMCEOMY TpaBy
(tosemo cospemennony, § 81), kb ymiarh xsofimoro ''. IHcxs, xoropsii
NPUHANICKATS MOKIAKEAATEN0 NPOTHRD NOKIAKETPUREMATENA LI

*1.1.§ 5. D. de o. et a. 44, T;
13. D. h. t. 16, 3.—¢ L. 1. § 39.

- 3. L.qu. m. re obl. 3, 1431, 1 §§12,
D.

3; 1. 45. D. do r. i. 50, 17.—5 L 1.
D

1

§
h.t. 16,3.— L. 15. 1. 31. § 1. D. h. t. 16,
3§ 22, 45. 46. D, h. .16, 3; 1. 11 C. h.
t. 4, 34—"1L 1, § 24. 1. 28, pr. h.t, 16, 3; 1. 33. § 10. D. de us. 22, 1.—
8§ 6. I. de obl. quae ex del. 4, 1; 1. 29. pr. D. h. t. 16, 3: 1. 3. C. h. t. 4,
34— L 1. §9. 1.32.D. h.t, 16, 3.—% 1. 5. § 2. D. comm. 13, 6.— ], 1.
§ 45. D. h. t. 16,3~ 1. 1. §§1--4 L 18. D. h. t. 16, 3;§§ 17. 23. 6. 1.
de act. 4, 6.



170 0COERIE BEAB DEpostruM. § 278.

cyfe(iHaro OCYIIECTBIEHiA STHXD O0A32HHOCTEH H KOTOPOMY WO-
KIaAenpUEAMaTelb, 0o sakony IOcrmmiama '?, He MOKeTh NPOTH-
BONOCTABATh H¥ BO3paxkeHis usb ius retentionis, mn BO3PasKeRid
koMOencanin, nasmBaerca actio depositi directa.

9. O6asanmocmu noxxascedamers. Oab I0IKeHD BOSMECTHTH
ORIk PUHAMATENI0 BCh OCHOBAaTeNbNbIS H3JEPHKKA 13, Taube,
OHb JXONKEHd VIJIATHTh BO3HArpaxiedie, ecaw TakoBoe OBI0
o6bmano **. Oms orpbuaers sa culpa levis '°. Hexs, npunajgie-
KMl DOKIAKEIPUHUMATETIO JIPOTHBD TNORIAXENATeJd Mg CV-
JeGHATO OCYIIECTRIeHiA OTHNG 00A3qHHOCTed, HaswBaercs actio
depositi contraria.

§ 278. Ocobrie Bupm depositum (T. m. depos. irregulare. JoGpo-
BOJBHBIA CERBECTDB).
Neusletel »r cponxs m Immmepna rﬁm;ifri-'l%@hﬁjche Untersnchungen. Nr.
1. 1321.—Schaffrath, praktische Abhdhdlungen. Nr. 14. 1841.—Muther, Se-
questration und Arrest im RémigsehomyRecht. 1856.—Muhlhauser, Umfang
und Geltung des depositum irpégulare. 1879.— Niemeyer, depositum irregu-
lare. 1889.— Poigt, vom Besitz dés Seguester. Crp. 11—35. 1885.— Vange-
row, § 630.— Wandscheid, §5/879. 380.—Brinz, § 317,

I. T. n. depos. &g@gulm@, CoriiacE0 MBA0KCHHOMY BB IIPe-
ABIEyImess §-5 uﬁmaﬂaé’@ummarenh xbiaerca TONBKO JIETEeHTO-
pOMB OTAAHHON Ha Xp@dmeHie Bemm, Gesb IPaBa I0Jb30BAHIA €I
nanke oub He OFREuAETE 3a Ccayuadl, M, HAKOHENH, OHD JOIKEHH
BO3BPATATH CAMO& Belib, OTAHHYI0 Ha XpaHemie. Ho cropoms
MOU'YTh IpH Tepepash Ha XpaHeHie JeHErb COrJACHTBCA, YTOOH
NORJIa:KeNPAHANATE s NPIoGPEAL MpaBo COOCTBEHHOCTH Ha OTJAH-
HRA Ha XpaHenie XeHbrd (TaKb 9TO OHB MOMETH -PACHODAKATHCA
MMM [0 TPOU3BOJY), 106K OB OTBBUATH 3a cayYai M, HAKO-
Hellb, 9TO0EL OHD OTAAND He TB jKe JeHeHKHHE 3HAKH, a DABHOE
EOJHMIECTBO TOFQ #e KauecrBa; TAKOe cOrJameHie ITPOUCXOIHTh
MONYAINBO BB TOMB cayyab, ecim (M 270 camblii JacTsiil ciydalt)
KT0 au60 JaeTh Ha XDPAHeHie JEHBrA N0 cYeTy u He 3aneprsd .
Cabaka ara, HassamAad HOBEIME opmeraMu depos. irreg., mo BAbm-
HeMy BHAY OYeHb CXOJHA Ch 3aiiMOMDB, HO OTIMYAETCA OTh [0-
eabaasaro mo mbau eropoun: 3aems uMbers WBIBIO TOMOYBL ﬂymﬂ

12 ] 11, C. h, & 4, 34—-221 12 pr. 1. 23. D. h. t. 16,3.—“ 1. 6. §Z
D. comm. 13, 6; 1. 2. § 24. D. i b. 1. 47, 8.— 1. 61.§ 5. D. de furt. 47,2
1] .81, D loc. 19, 2
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32eMINUKA BB JeHbraxb, depos. irreg. mwmbers nbasio momous
TOMY, KTO HE MOKeTH COXPaHATh jeHerh y ce6d. [Toatomy depos.
ITTeg. He MOMIERATH NPABAIAMD safiMa (Bh YACTHOCTH, HOPMAMB
scti Macedoniani, npasnaams o querela non numeratae pecuniae) *|
a ofcy#jaeTcs MO HAYANaMD MOEAAKH (Bb YACTHOCTH, OTHOCH-
TeJbHO HEIOIYCTHMOCTH KOMIEHCANA W Opasa ylep&amid, a
TAKAE OTHOCHTENBHO KOHKYDCHEIXL NDHBHIAEriii M OpPOUEHTORD °;
mocabauin xsa pazamuis mwub e cymecrsynrs). YNyCKad A3H BHAY Ihib
CT0pOHB, HEKOTOPHE HOBHE OPECTH 00CYAIAOTH depos. irreg..
KEakD 3aeMB; NOMKAIYHA, MOKHO COIMIACHTHCH, YTO TAKOBO OHLIO
wakhie Vapuiana !, mo xpyrie pusckie 1opucTH ero He pasybiaan.

Depositum irregulare womers teueps awbrs csomrs UPETMETOMS He
TOIBRO JGHBTH M OAHKHOTH, HO TaKkxke M UBEHIA) Oywarn, eean owh or-
AaioTea pH OamkEh Ha Xpamemie 0ess MBXMBALyaIw3dliin; HO Oxaropasyunbe o1-
Xapath WhAHLLE Gymarm na xpamenie vn pagh depositum regulare (1. e, mujn-
BUTYAIHAIPYA BXD HYTeMD 0003HAUeHIAELPIi W cuMcEa HOMEpOBT), 4TOOH
(AHED HE MOT'h HMH pacnopARaThea.

II. Jlo6posoameni cexsecripsy™Bh METOUNHKAXD ME HAXOJHMD
ABA Jeraxbibxh onpexbienis; oxmo Puacurs *: Proprie in seque-
stre est depositum, quod”a phwibi® in solidum certa conditione
custodiendum reddenduiyne traditur; apyroe °: Sequester ost,
apud quem pluresfeandem ¥em, de qua controversia est, depo-
suerunt. Ilepsoe mbpro mis sebxs cayuaess, sropoe uwhers B
BITIY JUIb CAMEIA Waepsti cayyaii npuwhremia. Hmaxs, doGpo-
G0apHbuE (001060pHbIL) Censecmps ecmp nepedana 8euss HICKOL:-
wuMU dvyanu 1wa Tpanenie mpempeny auuy (sequester) ¢s yeo-
BIEMZ BOEPAMUMD €€ 63 CAYUAT HACMYNICHIA WINDCMHMLS 06-
cmoamexvemes. 110BOTOMD Kb CeRBecTPy OOHKHOBEHHO CIV:RHTE
IOPHAMIECKI# CHOpB, BbL KOTOPOMB KAMIBA 18H OTIAOIAXD BEHIh
H3a XpaHernie NpeJhABIAeTh HA Hee NDHUTA3ANIE; HCXOXB CIOPA
(cyx. pbmenie, muposas crbaka u . n.) phmaers, kT0 Mokers
TpeGoBath (mocpeacTsomb actio depositi sequestraria) ’ BO3BpA-
menia semu . Ho wunorna CEeKBECTDPD MpPOHUCXOIHTH U (esh 0p.
cuopa, Haup., HECKOABKO RACTBIHWEOBS OTAAIOTH JOKYMEHTH HA

** 1. 14. § 1. C. de non num. pec. 4, 30.—% L 24. 1. 25. § 1. 1. 26. § 1.
L 29. §1.D. h. . 16, 3.—*1. 9. §9. 1. 10. D. de r. c. 1211 1§ 34D,
h. t. 16, 3; ep. 1. 7. § 2. D. dep. 16, 3; 1. 24. § 2. D. de reb. anct. jud. 42.
5—~* L 6. D. h.t. 16, 3.—* L 110. D. de v. & 50, i6; cp. . 17. pr. D, b. ,
16,3—" 1.5 §1.1.12. § 2. D. h. t.16,8—21 5. L 6. C. h. t. 4, 84; 1.9.§3.
D. de dolo 4, 3.
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XpamHenie TpetseMy Juiy °.—VYice sume (§ 112) 6mmo  yrasamo.
10 sequester ybmaerca wopupmieckums Braybisuemd B3aTol Ha
xpagenie Bemu.—Cs sequestratio voluntaria cxoxma T. m. seque-
stratio necessaria (§ 76) mo pacnopameniio - cypy.

PASTEIDL YETBEPTDBIH.
§ 279. 3araagmoir n0T0BOP®.
t. D. XIII, 7; t. C. IV, 24: de pigneraticia actione vel contra.— Vangerow,
§ 631.— Windscheid, §§ 391. 332.—Brinz, § 318.

L IIonamie. He Beakilt 3a%0rs NOPOKRIAETH 00AZATENBCTRO
M1y EPeJNTOPOMB U 3aJ0r0jaTeleMb, 3 TOABKO TAKOil, npH KO-
TOPOMD 3AJI0POAATENs UPEIOCTABIACTD KPeAUTopy Bﬂa.ﬂiﬂl(’ npe;-
MeTOMB 32i10ra (sakiajuoii xoroBops, coniractus pigneraticius.
PeAIbHBI KOHTPAKTS '). SakIafgHOf AOTOBOPE 1POM3BOAUTE OG-
32TeNBCTBO H TaMb, I'AL OB He II%O:I-, s% 3aJI0r0BOr0 Opagsa *
(sanp., sanorogarens He umbers dpaBa COOCTBEHHOCTA HA Bellb-
o Hexkecnocofendh # T. m.); TONBKO BB ToMb cayuah, ecau
3al10roBoe UpaBO He BOIHUEAEGTH MTOTOMY, UTO KPEIHTODPH Yike col-
CTBeHHHKD BI0AKEHHOH BEMM, “He BO3HUKACTH M 00A32TENLCTBA,
n60 sragbuie BemBI0 AOVKHO WIPUHATLICKATH KPEIHTOPY Vike Bb
CUily ero npasa coGEEBeRHOCTH .

II. O6azannocinu. Vgp Saxiaamoro XOroBOpa BCEraa BOBHM-
KAIOTH OOA3QHHOCTH 111 BAJOTONDPUHMMATENA, MOLYTh BO3HUKHYTH
O JUId 32J0r0jaTeds,

1. Odasannocmu 3arowonpurumamean. Oub I0ILKEHD BOSBPA-
THTE BEU[b 3AJ0r0oJATeNI0 10 OKOHYAHIA 3JI0rOBOroO lipaBa *; ecin
IpaBO0 9TO OKOHYAJIOCH NPOJAKEI0 BEIE KPeiHTOPOMb, TO MOCIHBI-
Al TOIKEHD BRIATH 3AJ10r0ATe 10 0cTaToks Whas e (hyperocha) °
On® pomxend BEAATH BEIO IPUGHLIB, IONYYCHAYH UMb BB Kauecrnl
3AL0WRPUHUNAMEAR OTD BEILH, CTAJ0 OHTH, He TOJBKO ILIOAL °, HO
U, Haup., mTpadsb, 32MIANCHHNN eMy BOPOMH Bemd '; HO ONDb He
BOSBPAMIAETH 3JI0I0JATENIO CBOGH HACTH KJIAJa, HANIGHHATO UMD Bh

ufr. ind. 3, 38.

-111§h.Ddaoeta.447§ q
§4111.§2. 1. 32 D. h. t. 13, 7—3 1. 20. § 8. L. 20. D. h. t. 13, 7; 1. .45,
pr. D. de r. i. 60, 17..—* L 9. § 3. 1. 10. il 12 pr. §§ 1, 2. 1. 40. § 2.D. h. t.
13, 7; 1. 11. C.h.t. 4, 24.—% 1. 24. § 2. 1. 42. D h.t. 13, 7.—° 1. 6.§ 1. 1. 22.
§2 D. h.t. 13, , L. 1. C. h. t. 4, 24— L. D h. & 13,54 1. 15. pr.
D, de furt. 47, 2.

SRENIT proLiEiD: h £ 16, 3; 1. 5. D. fam. erc. 10, 2; 1. 5. €. comm.
I,

u. m, re obl. 3, 14.—3L 9. pr.

R
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BUIOREAHOA Belu °; MG0 NHONOBHAY KAAKA OHDB NPioGPHTAETS.
RakDh Haxo(uaxs. Bn caysab amtuxpesuca OHb MOKETH yIepKaTh
seh maoast wim uacrs uxhk (§ 201). Ouw orsbuaers BooGme 2a
culpa levis, M0 OTHOmEAII0 KT JBIKUMBLIMDE BEMAMD 33 CYOHEKTHE-
nyio custodia b Themoms cusreab * (§ 237), a 'me Beerma T0aBEO
sa culpa levis (kaKp yTBepMIAETH rocnogcreyomes Mirbmie).
Hegs, npumajieRaniiii 3aJorojateliy NPOTABL 3aJ0rQNPUHMMA -
Teld JIA CyleGHAro OCYHISCTBIEHIA ITEXT 00683aHHOCTEH, HA3H-
Baercs actio pigneraticia directa.

2. Ob6asannocmu  3aaorwdamern. OB JOMKEHb Boawherurh
BCK OCHOBATENbHEIA M3JEDKEN 3210ronpuHEMATe]O '® u B3aTh Ha
ceba th obasammocrn, KoTopeta nocrbpmifi xowmend OwuIb Upu-
HATh HR Cceld II0 CAY9al0 IPOLAKH 3anori (Bp wacrTHOCTH, 001-
sadHocTh BoswbImenia spega Bb cayuab ssdkniu ', § 198 mp. 22,
23). Ecau oud sansoxuis emy uymflo Bemip, TO OHB AOWKEHD
VCTAHOBUTH eMy Jpyroe 3aiorope€ upaso ‘2 Oms orsbuaers 3a

Aanqiil 3aX0rONPUHAMATEN0 [PO-
THBH 33J0rofarelnd Mia cyredparo ﬁﬂec’rﬁﬂeuiﬂ ATUXb 00A32H-

4 ratigla contraria.

MEA3N0KeHANS NPABAIA  [IpEME-
HAKTCA AHAJNOTAYHQuM, KB UIIOTERS, BOHNEAETL JJ OHA OO JOr0-
BOpY, mo cyne6 10uy pﬂ(:#bpnmeniro AIN 10 3aK0HYy, KOHETHO
Anme OpE  CXOZGEBE ormomenid; uocabxmee GbiBaeTh TOTAA,
KOTJ2 KpeXuTops Gﬁlﬁﬁ%mmin 0Jy4Yaers 3alxors Bo Biaagbhie
(§ 194) ™. Hers nassans Bh opaoms mberb utilis actio exemplo

pingeraticiae actionis ™.

81 63. § 4. D.de a. r. d, 41, 1.—? § 4. 1. qu. m. re obl. 3, 14; 1. 13.
§ 1. D. h, t. 13, 7; 1. 19. C. de pign. 3, 13; uunoe maknie Ilasra maxopuyrs
85 1. 14.). 30. D. h. t. 13, 7.—° L 8. pr. § 1. L. 25. D. h. & 13, 7; L 6. C.
de pign, 8, 13— 1. 22. § 4. D. h. . 13, 7—2 L 9. pr. L. 16. § 1. L. 32.
D. h.t. 13, 7—3 L 5. § 2. D. comm. 13, 6; 1. 7. C.h. £ 4,24.—¥ 1, 7 pr. L.
13. D. de distr. pign. 20, 5; 1. 4. 1. 7, C. h. t. 4,24; 1. 34, D. de damn. inf.
39, 2; 1. 5. § 21. D. ut in poss. leg. 67, 4.—2 L. 5. § 21, cit.
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PA3IBIB TTATHIA

HeocmoBaTeasnoe oborauemie.

Windscheid, die Lehre des Romischen Rechts von der Voraussetzung.
1850.— Frxleben, die condictiones sine caunsa. 2 Abth. 1850. 1853. —H. Witte,
die Bereicherungsklagen des Gemeinen Rechts. 1859.— Voigi, die condie-
tiones ob causam. 1862.—Baron, die Condictionen. §§ 5—7. 1881.— Pfersche,
die Bereichernngsklagen. 1853.
A § 280. Obumia mavaxa.

Vangerow, § 624. — Windscheid, §§ 421 — 424. — Brinz, § 300. — Bekker,
8§ 100. 101.

I. Bsedenie. Ecnu kro .60 060raTHICA BB yuiepdsh APYroMy,
_T0 2T0Th akTh eme He Jaerds norepubBmemy npasa Tpe6oBaTh
BhIla4d 06Oramienia; BH nNpexnie Bhka AEPKAIACH UPOTHBOIO-
JOKHATO HATANA, ONHPAACH Ha HM3peyenie MCTOYHNKOBE: iure na- |
turae aequum est, neminem cum detrimento alterius et iniuria
fieri locupletiorem ', ¥ Ha OCHOBaRIN B H3peyYenid  XaBadin
ucEh 006 oboramenin (actio in fagtum [0BOXY OOoramenis);

10
HO Temeph BCBME DpA3HAHO, WTE HTO nspeqeﬁie He ABiAerca 00-
MM OPABHINMbB, 4 JHIMD ciii};m&gﬁ"’s‘; MAPOKAMS 00001IeHIeMT
OTABIBERXD HOpDMB. [lomepnmeweny) moavio mowda npunadie-
HCUMB NPUMAZAKHiE 1A SGOI6EP e npomues 0002aMUGULAROCA,
nowa ecmy HuaBU 0COOMA OOCHDAMENVCINGY, 65 CULY KOMOPDLLS
oborauenie nped‘cﬂ}_&a@mﬁ@, HeocrosamevnnMs: constat id de-
mavm posse condiel alicul) quod vel non ex iusta causa ad eum
pervenit vel redit ad, nof justam causam *. TUXD 0GCTOATENBCTES
HeNb3A OOBATH OJHEMDL OOMHUME BHIDAKEHieMD, IIOTOMY 4TO OHH
CYTh OTYACTH THCTO HPHUAAYECKid OCHOBAHIL, OTIACTU Ke CO06pa-
KeHid CHpaBeJMROCTH, HEJONYCKAOMiiA, 1ro0n nssbcrHoe pi-
oGpbrenie, cnbrannoe mo opmams npasa, GbUI0 OCTABJIEHO 34
npioOpbBIIMMB; W WCTOYBHMKA YHOTPEOAANTS 4 PAIMYHEIXD
ciy4aesd neonpegbiennsia o0uia Brpaxenia: datwm, promissum,
quod deprehenditur sine causa, non ex iusta causa # T. m. "
Paspbia, HeCOrNACHKA MEXAY OGO NOUETEM CHCTEMATH3HPOBATH
9TH 00CTOATeNbCTBA, BeTphualorca yiKe Y KJIACCHYECKHXD HOpH-
CIOBD *; no 6G0avruer wacii OHM PAsIAYAOTH TPEGOBaHie BO3BPA-

11 206. D. de r. i. 50, 17.— L 1. § 3..D. de cond, s. e. 12, T; cp.
rakme L. 25, D. de a. r. a. 25, 2,—? 1, 66. D, de cond. i. 12, 6; L. 10. D. de
c. e d.ecn s 12 4, 1. 8. D. de cond. s. c. 12, 7.—* 1. 1. D. de cond. ob.
t v. i. ¢. 12, 5 (Paulus); 1. 52, (Pomp.); L 65. (Paul). D. de cond. i. 12, 6;

1. 1. D.de cond. s. c. 12, 7. (Ulp.); cp. raxmxe 1. 1. pr. D.de eond. c. d. ¢.
n. 8. 12, 4 (Ulp.).
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menia datum seu promissum ob rem (honestam u turpem) u ob
causam. IOcTumianns ycTaHOBWIL HOBYI0 CHETeMATH3AUil (KOTO-
DY Tpe:ie HecHpaBefIuBO IPUNHCHIBAIH KIACCHUICCKUMB OpH-
crans, § 84 mp. 34 cabi); omp pasimuaerr cabr. caydam:

1. condictio indebiti: t. D. XII, 6;t. C. IV, 5 (ocodun Bums
datum ob causam KIaccmueckuXb OPUCTOBS);

2. condictio causa data causa non secuta, wam condictio
ob causam datorum (datum ob rem honestam EIaccmuecEuxm
iopucrosn): t. D. XII, 4; t. C. IV, 6;

3. condictio ob turpem causam: t. D. XIL 3; t. C. IV, T7;

4, condictio ob iniustam causam: t. D. XIL 5; 1. C. IV, 9;

5. condictio sine causa: t. D. XIL, 7; t. C. 1V, 9

II. Yeaosin. Mu yiae Bupbiu, 410 H3JAraeMoe UPABOOTHO-
menie TpPeOyeTb HAIAYHOCTH ABYXD YVeHOBIHA 1) oborawenia 00-
HOWO AuUa 65 Yuepos dpmo.uy; 2) HEOCROGAMEIHOCTY IMOLD
o6omugenia.

. Budw obomawenia moryrs OsiTh PAGIUYHEL KTO au6o npi-
oop'I;Jn, Gesd OCHOBaHIA upaﬁar FOﬁCTB(,rerJTu wim  BraxbAie
Be]]]bK) S, I BEmHOS HPABO ‘B2 uyskyo Bemp °, wiId TpedoBa-

' 6e3b OCHOBaHiA OGBOGOAWIEGA OTH OTPAHAYEHIT COGCTBEH-
Hocry °, orp godra 2 Mhiodpdias cBOGOAHOS UPABO COGCTBEHHOCTH,
MeKAy THMB Kakbh Roxxen® ORLIB NOJYIATH COGCTBEHHOCTH, 00pe-
MEHeHHYI0 ¢epBATYTOMS '% nomskens Omnb cpbyare npiodpbremie,
JEMb JOCTABEBDL O0e3nedeHie Bh €ro BO3BpamieHid upm uasher-
HHXB 00CTOATeNbCTBAXDB, 2 npiobpbrs Gess cautio ''; cxbmarns
cOepexenie Beabacrsie mOTpeGAeHIA WY:KOH BEIE I TOXB3OBA-
Hia e Gess ocHOBamia '’ (manp., me mawha Ha TO mpaBa, ML
Bb Yy#OMB J0MB, KOTODHA MOre OR OHTH OTA2HB COOCTBEHHH-
EOMb BHa#MH), mwim Bcabpcrsie npuBATiA HEIONAKHBIND PadOTH.—
Camo oGoramenie onpexbagers pasmbph 0043aHHOCTH 0GOramen-
HAro; BOOONIe OHB JOJAEeHD BO3BDATHTH TO, YTO BO BpeMaI Ha-

51.4.§2Dd rc12,1;1 15§ 1. 2 D. de c. i 12, 6.—5 L 12
D.deei 12,6—"1 1. pr. §§ 1. 2. L 3. D.de e. 5. 0. 12, 73 L. 7. C de
non n. p. 4, 30. ‘Io.§b D. de don. i. v. et u. 24, 1,— L 4 L 10. D.
de c.c.d.c.n.a.1'.’.,4-l.:?A_D.dem.c.d,::lﬂ,ﬁ.—“‘l.i’,‘z.g‘;l.D.de
c.1. 12, 6; L 8 pr. D. de a. e. v. 19, 1.—1* . 5. § 1. D. de usufr. e. . 7,
b; 1. 8. § 10. D. si cui plus 35, 3; 1, 39. D. de c. i. 12, 6.—¥ 1, 65. § 7. D
de e. i. 12, 6.—1 Memxy L 26. § 12. L. 66. § 8. D.dec. i. 12, 6 = 1. 25. D.
de pr. v. 19, 5.
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a2 TIpouecca eme HAXOANTCA Bb €ro DYKAXH OTH Abficrsia, no-
Jyuennaro Gesb ocHoBamia '‘; ¢loga eme mpucoemmawres:

d. 33 BpeMA X0 NpoIecca: BeA HpulHLIb orh Xbicrsis, noJty-
‘IeHHAro Gess OCHOBaHis (Omnis causa), MOCKOJBEY OHA eme Ha-
xogurca y orphrimka '%; nairke, 1o, uykwr oboramenie YMeHBIITH -
Aoch Beabacreie dolus mau eulpa orsbrunga '°. Hecrnpaserauso
YTBEPAAOTE HEROTOPHIE IOPUCTH, YTO OTHOCHTRNBHO Tes fungi-
biles o6asananit orshusers Iaire sa ymeubmeHie Berbicisie cay-
dad; DPABOXHMLIA BH JNOKasarcaberBa MHera mErotaurons '? atoro
HE LOATBEDKIAIOTE;

b. 3a Bpema moend nauama liponecca: OOHIEHOBeNHEs MOCHh-
CTBIA Hatalza mpouecca (§ 95 sub II).

2. Heocnosameannocms 000umauenia MH M3T0KUML 00 Cl-
crent [Oeruniana.

B. B vacroern meocmoratefinmocts oboramexis.

A v
1) § 281. Cosepirenie ABHCTRIA BB QUIMOOYHOMD mpeAmOIOmeRix
JATHYHOETH J0aTa (cundictiP ﬁld biti, muarems Muumaro goara).
t. D. XII, 6; t. C. IV, 5: de gondictionedndobiti.— Zimmermann, Beitrige
zur Theorie der condictiq_.,,"iml_eh%l&?ﬁ&—- Vangerow, § 625.— Windscheid,
§1426.— Brinz, § 304.

I. Yecaosia. ngb"rameg‘i@ IIPDU3AALTCA HEOCHOBATEJIBHEIME B
TOMB Cayyas, B(’.ﬂlﬁﬂﬂ{] ;(jioncxonnm 0Ts AbiicTBia, KOTOpOe ¢o-
BEPMIEHO JIA HCN)JIHents HECYINECTBYOINArO0 J0Jra, Npernojaa-
raemaro no omuorh cymecrsyromuys. Hmars, mpedyemea: 1) ne-
clywecmeosarie doand; 2) ownbounoe npednosoiceiie CYugecmso-
sanin doana; 3) dwicmsie din ucnoanenin MHUMBL0 doara.

1. Joars me cymeersyers, Bee DABHO, HHYTORHO Ju 0633~
TEABCIBO IPSO iUre, UM BHONHAT JNUMEHO CuUTh ope exceptionis ';
BCE DABHO, BOSHUEAETD 14 00:3aTelBCTBO, HO eme He BIOXEb
BOSHUEJNO (HAmp., CyCOEH3UBHO-YEJOBHOE 00I3aTelBCTBO X0 HCHOJ-
HeRid ycaosid) ’, maM 0HO BOSHHIIO, HO mozxake IpeKparniIocs °;

14

—

« 8. L.36. § 12, 1. 32. pr. 1. 65. 8§ 7. 8. 1. 66. D. de cond. i, 12, 6.—
. § 1. 1L 12 D, dee.c.d e n. g 12, & 1. 15. D. de o. i. 12, 6;
133813 D. de us. 22, 1.6 1. 96, § 12, 1. 65, § 8. D. de o i 12, 6;
L 33§ L 1B de ms., 22,451,376 1..1.39. D.do m ' ds 39, 6.—7 1 25,
D.
§

-

Ly

w B

e pr. v. 19, 5; . 7. 1. 19. § 2. D. de e, i. 12, 6.
1 26.83.7.1.80.1.32. § 1.1.40. pr. § 2. L 43. D. h. & 12,
21 16. pr.

6.
1.1.18. 1. 43. 1. 60. § 4. D. h. t. 12, 6.—* L. 43. D_ h. +. 12, 6.



CONDICTIO INDEBITL. § 281. 177
Aaxe Bb TOMD cayyab, ecim pbiicrBie cosepmeno mo IOBOLY
AbAcTBUTEABHATO 0643aTENBCTBA, HO He KEpegaropy, a apyromy *,
WM HE MONKAHKOMB, a ADYIEMb °, HIM DPEJOCTABIEHA He NOMi-
HAd Bells, a Jpyrad °, BCe B5T0—cOBepmeHie HeNQIKHArO Jhil-
cria. Hanporuss, Touars cymecisyers m TpeGoBanie BoaBpame-
Hig He JOIYCKACTCA, ecld 0043aTelbCTBO nbicTBATENBHO, HO eme
He HAcTYNUIO BpeM: ero mcuoanenia ”, jambe, ecima omo—o6asa-
TENBCTBO HATYDAIbHOE °; He JoNycKaerca TpeGoBaHie BO3BpameHLa
Jaxe u Bb TOMB cayyab, eciu mbTe m HarypambEaro o6ssaTeln-
cTBR, HO nbiicTsie ORUIO COBEPMIEHO BbL BHAY HPABCTBEHAArO
xoara °.

2. Hemosmemie MHUMAro 0Jra, HeCYmECTBOBAHie KOTOPAro
ObI0 WBBBCTHO HCHONAAIONIEMY, He MOKers OHTh norpetoBaH)
odparHo: mo obmemy upasuny '' syhce mMberea Hamumo Jape-
mie '*. Menonanemiii mubers npaso 10860sars Bo3Bpamenia Jums
Bb TOMB ciayuab, ecam ous Haxommiics Bb 3a0NyALeHiy OTHOCH-
TEABHO CYIIECTBOBAHIA N0ira '’y mpayems Tpedyercs, Rakh crpa-
BELIUBO YTBEPAAALTh rOCHOXCTByIOWIeeNMHbHIe, 9TOOH 3a6iyALe-
Hie OHJI0 HM3BUHATENbHOE 4 ‘eRano |\ Guth, He 3a0lyIeHie Bb
upasb '°. wpomb Thys gfiyiacks, TAE m mocrafiEee mpusmaerca
usBHHATEASHBIMG (§ 10).%-Fean “nbiicTie cocrours B npegocra-
Blenly ThrecHodl Bemu, TONMMBers Ju sHauemie cosmamie HOJy-
1arend? 910 BOUPOCH CIODHEIA: 10 TOCHOXCTBYIOmEMy MEbBHID,
BCARIA, ETO NPUAUMAEIH 2aBbIOMO HEXOIKHVIO Bemlb, Kakh HCIOJ-
HEHie, COBEPMAeTh KPaky H MOSTOMY 0TBEYACTH He 10 mpaBH-
JaMb HeOoCHOBarTespHaro oboramenis (mo econd. indebiti), a mo
npasaiams 0 kpaxb (o cond. furtiva m actio furti, § 311); mo
Apyromy MHBHIO, EpPaiy COBEPHIAETH TOABKO TOTh, KTO, BHSHBAA
cmbnienie JMOG AN TONB3YACH TAKOBHMSH, JOCTHTALThH TOr0, YTO

‘L 22165.§9 D.h t.12 6.—5119. §1. 1. 65. § 9; cf L 44 D.
h.t.12,6.—5 1. 19. §§ 3. 4. 1. 20. 1. 26. §§ 4—6. 1. 31. 1. 32. pr. § 3. D. h.
t, 12, 9.—T40 10, L. 17. L 67. D.h. & 12, 6.—° 1 13 1 19. pr. 1. 38. pr. L. 40.
pr. 1. 51. L 64. D. h. . 12, 6.—° 1. 26. pr. D. h. ¢. 12, 6.—° 1. 32.§2. D. h.
t. 12, 6.—'' Mamaria: 1 50. D. de sol. 46, 3; 1. 31. pr. D. de h. p. 5, 3.—

1. 53. D.de r. i. 50, 17; 1. 47. D. deop. 1. 38, 1; 1. 7. § 2. D. pro emt.
41, 4;1.12. D. de nov. 46, 2.—* 1. 1. § 1. 1. 24. 1. 26. §§ 2. 3. D. h. t. 12,
6 1. 9. pr. C. h. t. 4, 5. —1¢ |, 25. pr. D. de prob. 22, 3. —15 1. 10. L 6. €.
dei.etf£i 1,18 1 9. §5. D. eod. 22, 6; 1. 6. L. 7. C. h. . 4, 5. — 16 Car.
mbera op. 15.—1F 1 1. pr. D. ut in poss. leg. 36, 4; 1. 82, § 2. L 39. 1. 64
D.h.t.12, 6; 1. 16. § 2. D. de min. 4, 4, 1. 5. €. h. t. 4; 5—% 1. 11. C. h
t. 4, b.
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138 coxpicTio peBiTL. § 281.

NONAHAKD NPUAAMACTH €ro 3a CBOEro IBACTBATENBHArO Kpejii-
Topa; nocubauee mubHie cooTRhreTBYers Eakh OOIEMD HATATAMD
o npio6phrenin codersennocTa mo traditio (§ 131), Tars u upa-
BAJILHOMY TOJROBAMi0 MOXOXeHilt merowrmkoss '* (§ 311 mp. 6).

3. Uro abiicTie cosepmaercs A4 UCHOAHEHiA MHMMArO 10JTa,
370 JOJUKHO ORITH BEIHO W3H NPAMOr0 WA MONYAJIHMBATO H3BAB-
Jenia cosepmaiomaro pbiicrsie, nGo TOABKO OOHADYAKEHHAA BO-
pab BoJa mubeTs 0OpmImMuEckoe 3Hauenie *°.

II. Jloxasweanie **. Ecmu norepubsmift TpeGyers BEaud 060~
ramenia nyrenms mcka (condictio indebiti), To, ecrecTBeHHO, OHD
NOIKeRD 0KA3aTh HANAYHOCT UBN0:KeHRHXH sub I 06cToATeNsCTB:;
erbI0BaTeNBHO. OHb AOJKEHD NOKAa3aTh, Ur0 OHb COBepHNL Aki-
ergie ¢b whisio moracats joars (L. 3), woropi He CymecTBO-
gaxs (I. 1), HO KOTODHIH OHB IO MSBUAUTENLHOMY 3AGAYKIERil
npuHEMans 3a cymecmsylomid (L. 2) *4, BopoueMs, 110 HOJOKH-
TeNBHOMY HOCTAHOBIEHII ICTOYREKOHD, BL JBYXH CIyyasxs ** oTh
yerna no obuemy mpasmay ** ue “§peGyercs’ jokasmBamia Hecy-
JIeCTBORAMiA J0Jrad, TAKh 4T0 MOTBETUMKE 10JKEHH TOKASHBATH €ro
cymecrsoamie: 1) ecin LOTRETUMRS HegoGpocorbcrHO He mpm-
3HAETH, YTO HCTeNb COBEPIIANG JghiiCTBie, a wuCTeNb 9TO JOKA-
JKeTh; 2) eCIM HCTUOMEWGBIAETCH JMIO, KOTOPOe HeCymecTBYIO-
mift 7oArh UpMHUNASTE 33RCymecTByOmiil Beabaersie HEIOCTATEA
pbroBoit oumTHOCTH: Mingr, SKeHNIUHA, COJAATH, HEONHTHHHA de-
n0BbEs.—KEciu oTBBTIER® He TNPH3HAETH CBOero o0orameHid,
yTBepIAAAA, UTO HOAYYCHNOE OTb HCTUA OHB INOTEPANL A0 HAYAlA
nponecca (esb CBOell BUHE, TO OHB XOJLLEHD A0KA3ATH 9TO yTBEp-
ajenie.

1. Herxmouenia. He jpomyckaercs tpeGoBamie BO3BPAleHIS:

1. Bs vbxp cayvaaxs, Korja mpaxbaserca mpasmino: lis infi-
tiando crescitin duplum ** (§ 81 mp. 6), moromy uto sgbcs Abli-
crBie cosepmeno He mo 3aGayRAeRio, a cropbe m3B crpaxa
yOaaTETE JXBOAHOE.

9. Eers mapeuemie Bb HCTOYHUKAXB, KOTOPOE [IACHTH: poe-

13 |, 43, pr. § 1. L. 80. § 6. D. de furt. 47, 2; ef. 1. 66. § 4. eod,; 1. 15,
D.de e. £ 13, 1.—2 1. 65. § 2. D.h. . 12, 6.—** L. 25. D. de prob. 22, 3.—
2 ], 95. pr, eit. — 2 Hasaria ss 1. 25. § 2. cit.—* 1. 25. pr. § 1. eit,—* a
L 34 pr. D. de min. 4, £4—* § 7. L. de obl. qu. ex e. 3,2;;1 4. C. h &
4, b, L 2. C.do comp. 4 31.—* L 74. § 2. D. de iud. 5, 1; I, 36. D. fam.
erc. 10, 2; L. 24. § 6. D. mand. 17, 1; L 1. D. h. & 4 5.
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nae non solent repeti, quum depensae sunt ?’; smauemie atoro
u3peluenia HescHo; 0GHKHOBEHHO ero 06BACHAOTL B TOMB CMEICTE.
UT0 eCal BO BpeMA DuaTexa mrpadn XOJUReHb Giab GRTH ymua-
9cHb, HO mosmHke oGcrosTenscTsa Takh MAMBNUINCH, UTO ero Vike
Henb3st Oblio OH TpeGoBarh, TO TpeGOBaHie BO3BPAT yILTauenHaro
mrpada He pouyckaeres *|; mamp., eciu TOTB, KOMY OCTABJIEH
OTEA3% MOAB YCIOBieMS, HOTPe0OBAND HpexbABIeHia 3asbmiamii, a
TOTH, Y KOrO HAXOAUTCA JNOKVMEHTDH, He Kelarb NOKA3aTh ero, u
OBUIS NPAHYKJEHD [0ITOMY YILIATUTH OTEA3h, TO, €cHd YCIOBie
HE ACHOJHAeTCA, BO3BDATA YIUIAYEHHATO YVikKe TpeGoBaTh HENbad;
#00 o0ialaresb NOKYMEHT2 JOJ:ECHD OHNb VILIATATS BH HAKA3a-
gie 3a cBoe ymoperso. Eenm taks moHAMATS pas6upaemoe u3pe-
7eHie, TO B HEMDH BOBCE HE COJEPRATCA HCKIIOYEHiA.

2) § 282. Comepmenmie xkicrBia BB IpeNOJOReHiE Gyxymaro
me OezzectHaro OﬁGTOHTe.HBGTB?. (condictio“eausa data causa mon
secuta, wrn condietio ob, cansam .datorum).

t. D. XIT, 4; de condictione causaddata causa non secuta.—t. C. IV, 6:
de condictione ob causam datorumi—Wangerow, § (626.— Windscheid, §§ 427—
429%— Byine, § 803.

I Veaosia. O6Goram@nie pudifaercs HeOCHOBATENALHSIMD B
TOMB cayuab, ecau QHO MPOHMCXOAUTH OTH Ab#crBig, KoTOpOE CO-
BEPUIEHO Bh NPEANONOKeHIM\EAKOro JU60 GyAylaro He Oeadect-
Haro 06CToATeJLCTBA, HO MpeAmoNaraeMoe o(CTOATeNBCTBO HE HA-
crymuno. Hmans, mpedyemen: 1) npednoxoncenie Gyoyuymo we
besuecmmaro obemoameavemsa (cause futura honesta); 2) omwii-
emeie 63 MPednoa0NCeHin IMOW OOCIOAMEILCINGE;: 3) HEeHACY-
nACHIE MO0 00CMOAMELBCIMEA,

1. Byaymia me GesuectHsa 0O6CTOATENRCTBA, BH MpEITOT0KeE-
HiM KOTOPHX® coBepmatorcs Xbfictsia 1 Koropha mosgmbe He Ha-
CTYOAio0Th, 04eHh PA3HOOOPASHH; CIOfA OTHOCATCA Kakb bicrBia
ToJyyareld, Takp H Opovie [op. (parTh:

a. Jmiicmsia noxytamesn. TraBusik cnydatt puMckaro npasa
(T. u. GesbHMEHHNE pealbHNE KOHTDAKTH ') Temeph He mmbers
gaavenia (§ 209 mp. 14—22. § 210 sub B. 1); apyrie cayuam
BOSMO:RHBL M Temepb, Hamp., BEAAYa AOJArOBOH POCHHCKE IO HOJY-

1, 42. D. b t 12, 6L 46. D. de r. i. 50, 17.—* 1. 3. § 14. D. de
tab. exh. 43, 5; mpyrie caysam ew. »s L. 35, D. h. .12, 6; 1. 1. § 2, D. ad.
. Jul. amb. 48, 14,

11 3 § 23 L6 pr. D. h. £ 12, 4; L 5. § 1. 1. 7. D. de pr. v. 19, 5.

12¥%
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YeHid ox@fgaeMaro 3amMa, ecldm 3aeMb He mocabroBams ’; 0TEash
B Japesie, ¢b BOsJO:xenieMb o6asauHOocTm ¢xbiars 9To au6o (sub
modo), ecan ue nocxbrosano ucooxsenie modus * (ep. § 70 np. 9).

b. Ilpovie wpudunecwic gurxmu: ycranosienie dos Ko Gpara.
ecad 6pakbh He COCTOANCA *; TapedHie Ha CIyuAil CMEPTH, ecam Ja-
pATeNh Oepe:Rulb OJAPeHHANO HIMN CHACCA OTh YrpOKABIICH ero
JKEZAN omacHocTi ; mIaTesxs negotiorum gestor’y, ecam dominus
negotii orxasars BB ratihabitio *

. Uro phiicrie coBepmaerca BB HPeANONO:KeHI GYAYIIAro
00CTOATEIBCTBA, ATO JAOJKHO OHITH TIPAMO IIH MOAYAJIHABO BHpaA-
#eHo ubiicTBylom@mb; MOJTOMY, TPEOOBATH BO3BPATA HE MOKEThH
TO JALO, Kotopoe 1braert ApyroMy [OJAPOKB Bb HEBHCKA3AHHOIN
HajeE1s MOJNYIATs OTH HEr0 B3AUMHEIA NOZADOKS, CKIOHHTH €ro
Kb Karo#l ymbo ycayrb, moaywurk mocuah rlg{o HacabIcTBO, ecau
Haje:kaa nosgabe me mcuosmamiaeh °.

3. Ilpuumna menacrynienig npénnonoac{;%am 00CTOATENhCTBA
BO06MmE (e3pasIHInAa, 03TOMY MOALHO TPeOOBATH BO3BpaTa 0060-
ramenid, IpOM3OIUIO JU HeHICTYEAEHI®, M0 BEAE moayuarena wiau
BCITBACTBIE YACTO CAYIAREEIXG Q0CTOATENBCTBD ') Maj0 TOro, Take
npocrad nepewbna mabpeniaycoBepmaiomaro pbicrsie (mpegmno-
naraerca Hpasombprocrbyrakofi TiepeMBbHBl) JaeTh €My mpaBo Tpe-
GoBaTh BoOsBpamienis ' (aalp., BB ciayuab miaTexa Buepexrs npa-
LAHAr0, €CIH caMa yIUIaFaBmAas OTCTYNaeThb OTb O0pydYedis; Bb
caysab nepefaum Tepo Mu00 UPHUHABUIEMY LOpPYIeHie, eci:m MaH-
JaHTH OTMBHAETH MOpYUeHie; MO PHMCKOMY NpaBy, Takxke Bb CIY-
yah Oe3bUMEHHBIXT PeajbHHXDb KOATPAKTOBL Ha OCHOBAHIM 1uS
poenitendi). Tonpko BP HBCKOJBEMXD CIHYYAIXD TNEHACTYILIEHId
NPeOoN0KEHEAr0 00CTOATENBCTBA N0 CAVHAHHLING  00CTOATEIb-
CTBAMB He BO3HHKACTH UpaBa TpeOoBaHiA BO3BPATA; CAMHIE CIyYAH
CTIOPHHL: 110 rocnojcrByowemy MubHilo 310 b enyuau, BB KOTO-
PHIXD ORHIAEMOE OOCTOATENBCIBO COCTOUTh BB BosAbAcTBiM mo-

2], 4. C. de cond. ex.1. 4, 9; 1. 7. C. de non n, p.4,30.—3l.2.L3.l.
8. C. h.t 4 6:1 1.1 3. C. de don. quae 8. m, 8, 54— L 6. L. 7. L. 9. D.
ht 12 4;1. 7. §3. 1. 74 D. de i. d. 23, 8; . 1. C. h. £. 4, 6. 51.13.D.
h t.12,4;1. 3. § 5. D. de coll. 37, 6.—* L. 1. § 1. 1. 2. D. h. t. 12,4;1. 65,
§ 3. D. de e. i. 12, 6.7 1. 35. §J.D de m. e. d. 39, 6.—% 1. 14. D. h. €.

12, 6; L. 58, pr. D. de sol. 46, 3.— L 3. § 7. D. h. t. 12, 4 1. 7. C. h. ¢, 4,
6; 1 25. C. de transact. 2, .—" 1 2. 1. 8. § 6. L 7. § L. L. 10. D. h. £ 12,
4—1 ] 38. § 1. D. de us. 22, 1: 1. 10. D. de spouns. 23, 1; L. 7. § 8. D. de
i.d- 23, 3;1.8 D. h t 12 4; 1. 35 § 4. D. de m. e. d. 39, 6.



CONDICTIO O TURPEM CAUSAM. § 283. CONDICTIO 0B INIUSTAM CAUsAW. § 284. 131

Jy9arend; OpasuabHbe yIBepkarh: ecau cybIka GhUIa KyNIe-Io-
nodHad (§ 269 np. 14—16).

3) § 283. Comepmenie jybiiersin BB mpexmomomenin Gyxyuaro
* beauecrHaro o6croareascrsa (condictio ob turpem causam).

t. D. XII, 5: de condictione ob turpem vel ininstam causam. — 4. C. IV*
7 de condictione ob turpem causam.— Vangerow, § 627.— Windscheid,
§§ 423. 428.—Brinz, § 302.

OGoramenie mpasHaeTca HEOCHOBATENBHEIMD BL TOMD cayuab.
eCIH OHO IPOUCXOAUTE OTH AbiicTBis, COBEDIICHHATO BE IIPeAro-
Jo:xkenin Gyrymaro GestecTHArO rid IOJYIATeNA 0OGCTOATENHETRA
(causa futura inhonesta), Bee papmo, ¢OnLIOCH Jm IpPelnoIoxeH-
BOe 00€TOATENBCTBO ! man HWhTh: Hamp., coBepmeniems xb#cria
uMbI0Ch BL BHAY OTKAOHUTH NOAYVIATEIS OFh COBepmEHis npe-
CTYUNeRiA * waM CKNOHNTh ero Kh MCTOJHARID yike CYLIECTBYIO-
maro oGasareasetBa °. Ho ecau” npexmonemkennoe 0Geroareis-
¢TBO CBHALTENBCTBYETH 65 MODice BpeMA O Ge3UeCTHOCTA coBep-
waomaro xbiicreie (manp., ¥ro’ anGo Naers BaATRy cyAbh, mia-
Ttk AGBynh, aro6m eef000abLETUTS, IPECTYIHUKD CHACALTh Ceds
NOARYIOMD OTH TOr0, KRO Or0 X0YeTh OOBUHETL HIH BRIATE) °,
UIn CBAXBTEILCTBYETE MOALKO 00B ero GesdecTHOCTH (mamp., 1o
BO33PEHII0 MOSNABAMMXEBADIMCKIXD I0PUCTOBS, ECAE KTO IIATHTH
npocrarytkh) °, TO\copepmatonii abiicreie me mwbers npasa Ha
BO3BpalleHie.

4) § 284. Odoramenie M3® JeIMKTa HAH N3D Heo06paemoi
exbarm (condictio ob iniustam causam).
t. D. XII, 5: de condictione ob turpem vel iniustam causawn.—t. C. IV
de condictione ex lege et sine eausa vel iniusta causa.— Vangerow, § 627.—
Windscheid, §§ 422. 423. — Brinz, § 302.

OGorainenie npm3HaeTca HeOCHOBATENLUHME BH TOMb cayyab,
¢CIH OHO TPOMCXOANTD OTh NENMKTa HJIH Heoxo6paemoit 3ako-
HOMB cAbaku, Hanp., orp xblicTBiA, COBepmICRHAr0 IOXH JaBle-
Hiewh yrpossl ', OTh XapeHid MemLy CYNpYraMn ?, BRMrDHME Bb

'L 9. pr. D. h. t. 12, 62 1. 2, pr. 1.
§1.L4§4 1.9 pr. § 1. D. h. & 12, 5.—4
bt 12, 5—%1.4.§ 8. D. h. t. 12, 5.

'L 6. L7 D. de cond. ob t. v. ini. e. 12, 5. —2 L 5. § 18. L. 6. D. de
d. i v. et u 24, 1.

a2 h, 120 Bi—3%], 9.
L2 §2 131 4 pr. § 1.D.



182 CONDICTIO SINE causA. § 285.

HeJO3BOJICHHKIND HIPAXD °, POCTOBIIUYECKIE MPOMEHTH *, TLIONH,
noTpedJeHnse Hexo0pocoBEeTAMING BIATEIBIEMB °.

Hfkortopee ropuersr ocnapmsaiors eymectBoamie cond. ob
injustam causam, otosgectsaag ee ¢k cond. oh turpem causam.
Ho xora y knacemsecknxs 0OpmCTOBs u whrb ycramoBmBmmXCA
HA3BAHIA XA OTXBABHBIXD MCKOBL O BO3BPAINEHIH, BCETAKM HTH
HasBaHlA ycramosnas IOcrmmiamb; OWD ke YCTAHOBUIL HASBAHIE
«cond. ob imustam causam» u ornbaman ero ors «cond. ob
turpem causamy.

5) § 285. Ipouie cxyuam HeocHORaTeapHaro oGoramfemia (con-
dietio sine eausa).

t. D. XII, 7 de condictione sine causa. —t. C. 1V, 9: de condictione ex
lege et sine cansa vel iniusta causa, — Windscheid, zwei Fragen aus der
Lehre v.d. Verpflichtung wegen ungerechtfertigter Boreicherung. 1878.—
Thering, gesamm. Aufsitze. J11. 1—86. 1886.7- I/'afrfgnruw‘ § 628.— Wandscheid,
§ 422.— Brinz, §306.
L

Huacemyeckie opumerst u umneparopm J0 IOermmiama mogs
O0JaNanieNs «sine causa» DasyMbOTh, 6¢/ CIyIAH HEOCHOBATEND-
Haro oGoramenia (§ 280 up.(3)7 s, Tows umenh m Th 4 cuygad,
KOTOpHIe GbuIM Hanomensly Bh, §§, 281284, IOcruuians Bagb-
anxs o 4 enygaa (§4280), agaxs saws o He 0GHNMATN BCEXD
CIyYaeBb 000ramenid,, TONOHL YCTAHOBHNG emle OJHHD X00aBOY-
HEUE uckb: condicfio sine, Camsa, MOCPEICTBOMB KOTOPAro mOTep-
nbBIiA ymepos MOrs npecrbIoBaTs 0GOraEHHAT0 Bh IPOYHXD
crywasxs oborauenifsHo Takb kakb HOTOANTENBHENL MaTepiavh
aroi condictio sine causa Bs4Th W3H COUMHEHIN KIACCHUYCCKNXD
HOpUCTOBD W _3aKOHOBD MMNEPATOPOBH, TO CTECTBEHHO, TO MOHA-
Tie, Bupadorannoe IOcrumiamown, He COXED:KHTCA Bb HETOUHM-
KaxXb Bb MHCTOMbH X ACHOMTL BHIE.

L Cayuau, 65 womopuzs npiosprmenie Guao neocnosamess-
HYMB CE camar) wawaia: 1) uro nu60 NAHO JAAd  IOPUAHYECKH
HEBO3MOKHOH Wbam, nanp., -ycrasopiena dos Ausn Gpaka, KOTO-
POMY UDOTHBOCTOANO IPHAMIECKOe Openarersie '; 2) uwro Jubo
AaHO Ha OCHOBAHIA HUYTO:KHON cLbIKH, Hanp,, HCHOTHEHO Aap-
crsenHoe o0bmanie ma eymmy csmme 500 solidi, coBepmenmoe
0esb cyneGHON wHenmayamim (§ 69 np. 10); 3) k1o auGo nouy-

L 2. C.doal3 43—*1.18 C.de us. 4,32—51.3. C. dac ex L
4, 9; 1, 22. § 2. D. de pign. a. 13, 7. ’
1L 5 D.h t 12, 7 L 1. C. de cond. ob ¢c. 4, 6.



. MOHATIE Kymau-nrojaku. § 286. 183

UHIb MPUOHAL OTL HE3AKOHHAr0 OTIYHMAEHIA yxod Bemu % cy-
OIeCTBYeTh CHOPHHMA BONPOCH, 00A3aHB JH BO3BPATHTH [PHOBLIL
OTh MPOAAKH TOABKO Blagxbieus Gesp THTYIA, HIH TaKKe H Bla-
abaens €b THTYIOMB; UCTOMHARM YNOMHHAOTH TONBKO O BIa-
Ak 6esh TUTYNA; M BHYTPEHHIA OCHOBAHIA rOBOPATH BB I10Jb3Y
TOr0, YT0 BiAagbiens ¢b TATYIOMDB, Kaks Biaghienms ex iusta
causa, MOXeTh yiepkaTh W BHpyYeHHoe ex iusta causa; 4) 060-
ramaoniee abicreie cosepmeno nexrhecnoCOOHEIMD JHIOME .

II. Cayvau, 65 womopwrs npioGpmmenic cmaio neocosu-
meavienids arocamdemsin (ceusa findta): 1) nocab mupekrpamesia
10Ira Bb PYKAXbh KDPELUTOP2 OCTAdach JOJArOBasg poOCHuCKa *;
2) HeCMOTpA Ha MCHOJHEHie 00j3aTeNBCTBA, B PYLAXDH KPEIUTOPA
0CTANCA 3aJaTOKD °; 3) KTO AMG0 NMOJYYHIB OTh APYIOr0 BO3-
HArPAKICHIe 32 NPONABINYIO Bemib, a 3aTbMb MONYLINE M €aAMOS
Bewp °; 4) sa meGnaroapsocts orwfH#erca xapemie '; 5) qua-
siusufructuarius Huvero He BO3BpaflaeTh COOCTBEHHHKY, HECMOTpS
HA NpeRpamienie quasi-yaydpyifa %

. V.

CAABA BTOPAL.
M’BHO’BIEIH 06a3aTeNbCTRA.

i

PA3J®I'L IEPBLIM.
Rynua-nponaka.
A. § 286. Ilomarie.

t. D. XVIIT, 1: de contrahenda emtione et venditione et de pactis inter
emtorem et venditorern composifis et gnae res venire non possunt.—t, C.
1V, 38: de contrahenda emtione et venditione. — t. 1. I1I, 93: de emtione
et venditione.—Bechmann, der Kauf nach (. R. Bd. 1. 1876. Bd. 2. 1884.—
Zitelmann, Jrrtnm und Rechtsgeschiift. Crp. 561 — 584, 593 — 610. 1879. —
Lfersche, zur Lehre vom sog. error in substantia, 1880.— Maschke, Das
Eigenthum im Civil- und Strafrecht. Cap. 3. §§ 9. 10. 1895.— Vangerow,
§§ 632. 611. 604.— Windscheid, §§ 323. 385—388. 396.—Brins, 8§ 825. 325a.—
Baron, § 124.

Aoeosops wynau-wpodaocu (emtio venditio), rowcemcyarvnmi
KOWMPAKIG, BOIHUKAEMS MM nymeMs, 4mo 0010 auyo (vendi-

1L 23 1.3l §1.D. de r. . 12, 1; 1. 1. C. de xeb. al. 4, 51; 1. 49. D.
de neg. gest. 3, 5; L 24 §1. 1 30.pr. D.de a. e. v. 19, 1; L. 1. C. de
com. rer. al. 4, 52; cf. L. 67.i.f. D. de iure dot. 23, 3.—* 1. 29. 1. 41. D. de
G 12, 65 L AR 19 ? 1. D. der. ¢ 12, 1; 1. 24. pr. D.deo.et a.44, 7.—
1.2 C. ht49—-5111.§6 D.de aev.19 1.—51. 2 D.ht 127.—
' L 7. €. de rev. don. 8, 55.—% 1. 5. § 1. D. de usufr. ear. r. 7, 5.
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_tor, mpodusews) odmuyuems dpyromy (emitor, nowyULUKY) NPedo-
CHUAGIMD UIBTLCIHOIE NPEOMEMS 30 USBRCIHIIO CIEMMY deners, u
dpyroe auyo obmusaems NEPEOMY YRAAMUMY 3¢, 1RPEOMEMT YCRO-
BACHNYI0 OCHEHCHYIO CYMMY.

I Dpeomemve wynau MOTLYTh ORITh caMble PaBHOOGpAsHHE ':
rhiecnas Bemp u Gearbiecmas (romxencrBylONi OWTH yCcTaHO-
BICHHBINY CEDBUTYTH °, OCYmIeCTRIeHie Ve wmwhomarocs y3y-
(bpykra °, TpeGoBamie *); mexsmmmmMasa BEINb M JBHAKHMAS (mMerx) °,
Bb TOMb YHCHE W JeHBIH; Bemb, CYMIECTBYIOMAA Bb IAHHOS BpeMs,
u OyAyWas, ABHTCA .M OHA M3TOTOBJNGHHOH uenombueckuyMu py-
RaMil (L1 JOJGEHA BOSHMEHYTH ECTECTBEHHHIMB IHyTeMb (res spe-
rata, KOTOpoii Hexpss cwbmmBath cO spes, § 216); orxbasmas
BEILb M COBOKYNHOCTH BEIeR (paske BCe uMymecTso ©, macuhi-
CTBO "); €OGCTBEHHAA Bem(h NPOABIA W qyekas ®; aEgEBHAYAdLHO
UM A€ TOINBKO POAOBHIMB 06PasoMb, OuperbIeHdns Bems °2.
Hanporuss, noroBops mnuromens:

1. oTHOCHTENFRO BemM, KOTOPAK He CYIECTBYETH BL HACTOA-
meMs o KOTODaA HEBO3MOEHA BB OyAyLieMs (HCHOXHEHIe TAKOro
/I0TOBOPA HEBO3MOKHO) °; ecil (0 HBEYMEeCTROBAHIN 3HANE TOABKO
HOKYIIUED, TO Bh BN MIBATIf0u® NpUsHAETCA 00AAHAEIME 0,
noTOMy U0 31bch MOXELKyNNeM, CRPHTO Aaperie;

2. oTHOCHTENBHQ B eXtra commercium '1; BOpouems, BbEOTO-
DEIE DUNCEie ODHETE CYATATN KYILIO ABACTBATENBHOI, €CIH GLLTE
B 3a0Jy#IeHIM TOIbKO HOKYOIMKS '%; Xpyrie TOABKO TOrNa CUM-
TN Kymmo ABACTBHTCNBHOK, KOrJa IBI0 MI0 O CBOGONHOMS
JeioBbib, KoToparo kTo mG0 Mo omuOKh KYOHIB, Kakb pada '%;

3. OTHOCHTENBHO KpA{eHOMN Bell[d, €Cad 3JTO 3HAAH 004 EOH-
Tparenra; ecmi 910 Heum3BECTHO 000AMB KOHTPACGHTAMDL (AN
TOJBEO HOKYmINUKY, TO XOroBOps mMBETh CHy; ecOM He 3HATD
ATOr0 TOJBKO NPOAABENs, TO BO3HHMKAETh T. H. negotium claudi-
cans '* (cp. § 215 mp. 6);

1134 §1.D. h .18, 1. — 2 1. 20. D. de serv. 8, 1.—3 1. 12. § 2. D.
de usufr. 7, 1.—¢ t. D. 18, 4; C. 4. 39: de her. vel act. vend. — 5 1. 66. D.
de v.s.50,16.—8 1. 33. D. de aed. ed. 21, 1; L. 5. D, ev. 21, 2—" Cu. mpam.
4—°1 28 D. h. t. 18, 1.—% fr. Vat. 16; L. 65. D. do cont. emt. 18, 1; I.
15. § 1. D.de per. 18, 6.—* 1. 35. §7. D. de contr. e. 18, 1; L 5. D. de per. 15,
6;1.2. C.eod. 4, 48.—* 1. 15, pr. 1. 67. . 58. D. h. . 18, 1.—© L. 57. § 2.
Cit.—11 ). 34 §1. D, h. t. 18, 1; cp. L 8. § 1. D. do rel. 11, 7.—2 1L 4‘—
S D h. ot 18 1385 L h t. 3, 23—51 70.1. 34. § 2. D. h. t. 18, 1; L. 39.
§3.D. de ev. 21, % 1, 4. D. qu. ad lib. 40, 13; 1L 2224, 1. 34 § 1. l. 62,
§1. D.h.t. 18 1.—™ 1. 34 §3. D. h. t. 18, 1.
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‘. oTmocuTeNBHO Bem, yKe UpUHALNERALLel NOKynmuEy '°
(suae rei emtio non valet), passh ecm MYy He NpPUHALIeRUT
Brapbaie nin moaszosamie e ‘%

II. Ornocnrensno noxynnoid wummuwe xbiicreyers npasuio:
pretiwm  dorsicro Owmn  pecumia numerata, certum w  veruwm,
nO He_mpebyemca umobve pretivm Gorao iustum. —1Ea 10sEA
COCTOAT: BB JEMBraxs '%; B {IDOTABHOMG Giyuab 910 GyieTs He
Ipojaka, a rakag Ju00 uHAd cxbika (mbHa, GesbuMenHHH KOH-
TPAKThH), A0 CBEPXD JeHerb MOXeTh ONTh 00bmamo eme uyTo
6o '°.—IIbra mosxna Gurh onpexblemnono (pretium certum):
AOCTATO4HO, ecim OHa oupexbieHa odsewmueno (Hamp., quantum
pretii in arca habeo) *°. Eenu onpexbaenie mham npejocTaBIeno
yeMOTPBHIIO TPETsaro, T0 mpojamka GyAeTh, YCTOBHOKW, TIOKA Tpe-
Tiif He BHCKAKeTH csoero Mmbmim *'; BOPOYEMD, 10 NPABHILHOMY
mabmio, ompexfienie whHm MOKeTh GHEH NMPeLOCTABIEHO & crpd-
sedaugomy yemorphuio (boni “viri afbitrium)joxmoro usb koHTpa-
TCHTOBS (NOKYNIAES WIE DDOJABIA), O HE ero upouseory
(S 208 np. 13--15).—Ilbua Mle_goMEAa HEOGXOAHMO COOTRET-
crsoBarh mbrHOCTH Bem X W TpeGyerca iustum pretium; mump
peckpunramn Jiosneriana’” " \GeNoOnperbieno, uro npoxasems
VUACTKA, TIONyIuBmiil MOEhe M0T0BUAK 1BACTBATEIBHON CTOAMOCTH,
MOGKETH OTCTYIMTBCH OTH Jorosopa (propter laesionem enormem
wam ultra dimidium), eciu NowymmUED He JOMIATATH 1O Xbil-
crButeabuoii wbnnoeru. lpakTura nepesecia 9T0 HPABAA0 HA ABEKANMLIA
B, Tarhe HA NORYMIBEA, KOTODHH yuiatuas Goanuie godiuoir jphfiersa-
TEIbHOR €TOMMOCTH, W Aa:ke Ha Beh whaosha exbaga. Hanporues, HoBbis
UpTHEYTAPHAIA 3aKOHOJaTearcrsa, a pasHo m [Pepu. Topropoe yaoixemie
§ 286 orwhmmam eosebws mauaaa laesio enormis ma Town 0CHOBAHIE, TT0
UHH HAPYINAKTDH €80601Y X0POBOPOBB; MNPABMIbEBE N0I0KeHie IONOIANTEIh-
Haro sakoHa o pocrosmudectst 19 ions 1893 r., mo ®owopoyy mopasuTedh-
H0e REcOOTBLTCTBIE MEKTY LOKYIHOW UBHOO M WBAHOSTHI0 BEINN, ¢OSTMHCH-
HO® ©F -9KCHAyaTauied BYmI, JCrkOMbCTid UIA HEOUKTHOCTA APYTOr0 KoH-

116 pr. L 18. pr. D. h. & 18, 1; L 4. L. 10. C. h. . 4, 38; L. 45. pr.
D. der i 50, 17.—% 1. 34. § 4. D. h. t. 18, 1; 1. 23. D. de poss. 41, 2.—
" Gai3 141.—1 1 1, 1. 72. pr. D, h. ¢, 18, 1; L 1. D. de perm. 19, 4; § 2.
I h.t.3,23—216.§1.D.deaev.l) 1.—2§1 L h. t. 3,25 LT
§ L.D. h.t. 18, 1; L 37. eod.—* Gai. 3, 140; 1. 15. C. h. t. 4, 38; § 1. L h.
3,23 —2 1 35.§1.D. h. .18, 1; L. 22. § 1. D. de r. i. 50, 17.—® 1.
16. § 4. D. de min. 4, 4; 1. 22. § 3. L 23. D. loc. 19, 2; Nov. 97, e. 1.—%
1. 2. 1. 8. C. de resc. vend. 4, 44; ep. 1. 3. 1. 4, L. 12. L 15. C. eod.jic. 3. c.
6. X. de e. et v. 3, 17.




186 HOHATIE KYIAH-0POTAmA. § 286,

Tpareata (BEUIECTBEHROG POCTOBMIAYECTBY), ECId OHO COBEPIINTES  Opodhec-
CIOHANBHKIME B 00BTHEIME 06Da30Ms, IPHPABAKBALTCA Kb POCTOBM(AGECTHY 25
(cp. § 43 sub 1 B® romwk).— Orp uhbam, me coorsbrerByomeii
CTOMMOCTIf Bemu, cxbiyers ormmgars whay, mecepiosHo nasma-~
qennyo (venditio nummo uno); whksa xomkHa GETB HA3HAYEHA
cepiosno (pretium verum), B nporusHoMs exydab cubasa moj-
YHHAETCA UpaBUiamb japenia *° (Kpomb cayuaess cuMBOIAYECKOI
cabacu, § H0 mp. 4); TouRO TaKKe, ecau NpORAEKA coBepmaerca
33 CIMMKEOMD HHUBKYO whay XoGpPOBOIBHO, H3B GIArOBOJEHiH (T. .
venditio gratiosa), npumbnaorcs npasuia Kapemia *7 (§ 68 up.
7. 8. 11 u § 347 np. 8—10).

IIL. Perfectio dmosopa. Kaww koHCEHCYANBHENE KOHTDAKTS,
AOTOBOPD NPOJAKM TOrA2 OKOHYATEALHO coepment (perfecta emtio
venditio), roraa o6 €TOpOHE HPUMAM KH\COrIAMERi N0 Cymye-
CTBeNHLINT NyAkTaws cxbiaku (mpexveTswm, ibma) *°. Ecrs rakie
CIyYal, KOUIa COrIaUeHie CTOPOHS OBALTD)TOALEO KR yIIUMCH,
W Takie CAydYau, KOTJa 5T0 COrjgamiegie HephmurexsHO:

1. Cayuaw saocyuyaroca cobagmenimemopors.—baxtr, Booome
Heraouawmie rhifcreaTeasAocTh opUguyeckoil cabaku m ocra-
BrAloniie Toabko BbmAI BiME ew(simulatio, myrka, pusmIeckoe
npuBy:kjenie, cymecrselnoe sabaymaenie, § 50) mmbiors Takoe
K@ BlifHIe M HanoroBop®, kKywm. Kb nEMn npueoeunsmiorca
ewe cabiyonre HOBHE CIyuau: .

a. 3abaywmdentongs sonecmen, wia 1. H. error in substantia.
[To mubmio mosgubiimaxt KiaceHYecEUND H0pPACTOBS *°, KOr0BOPH
HUYITOREHB, KOTAa KTO 1100 1o 3a0ay:kieHiio mokynaers smbcro
30J0TOT0 WM CepedpsHaro COCyAa COCVASL U3b OPOHSH WIN HSb
CBHAIA; BMBCTO BHHA—YRCYCh, Bubero paGa—pabumo 2 (uo
910 mnpasmio He npnmbEAerca k» Kymab cocyma mss xyamaro
sonoTa BMECTO Jyunaro, Buna memopienmaro—-ewkcro xopomaro,
OHBIIAr0 Bh yHOTpeSienis Iuarbi—subero HoBaro, paCniam, yike
past poamsmedi—syubero abBcrBenAunE, croia uzb XYAWAro poja

45 B® morasarenncrno mpmmomars 1. 16. L 17. 1. 54. D. de ¢. o. 185151
. 1. 79. D. pro soc. 17, 2 1. 6. § 2. L 12. §1. D.de i.d.23,3; L. 3. C.
comm. utr. i 3, 38—, Iuu. yromosuoe ymomemie § 302-e.— 1. 36. D.
h. £.18, 1;1. 8. L 9. C. h. ¢. 4,38.— 1. 38. D. h. t, 18, 1; L. 6. § 5. . 3L
§3.1. 32 § 26. D. de don. i. v. et u. 24, 1; L. 17. pr. D. ad. sct. Vell. 16, 1.
—* 11.9—15. D. h, t. 18, I.—** O wmbmia opemunxs e 1. 9. § 2. D. h. t.
18, .—* 1. 9: §2 1. 11. §1. 1. 14. L. 41. § 1. D. h. t. 18, 1.
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aepesa-—smbero ayymaro) *'. HMap aruxs pbueniit npexie Bil-
BOAWIM TO NPABAAO, 4TO 3adiay:iaenie Bh matepiaxb (r. H. error
in substantia) ecrb saday:ijeHie CYleCTBeHHOE, YHHUTOKANOMEe
OrOBOpD, 3a0AYAKACHie ke Bb APYrOXD CBOMCTBAXD npesmera (T. H.
error in bonitate) Ha jybilerBurensnocts JOroBOpa BILAHIA HE
uwbers. ITpapmnsabe u cormacabe ¢b upmsereHHEMU upaMbpamn
UCTOUHHEOBS YTBEPHKJIACTH TOCHOJACTRYIOmee MAbHIE, UTO JOFOBOPT
JNbs TOTAa HUITOKEHB, KOPJA OAUHEL HU3h KOHTPArEHTOBD 3a-
Gaysmgaercd Bh TAKONMD cBOMCIRB mpexaMera Kymam, KOTOpoe OO
BoaaphHiAMB, rOCHOJCTBYOIMMD BB 060porTh, COCTABIAETH €ro
CYMHOCTh, TAKH HYTO NDM OTCYTCTBIE DTOPO CBOMCTBA MPEAMETH
KYILIE #BASTCA MHOK Bempilo. HnurosmHoCTH JOroBopa m0 aroH
npnauab Moskers TpeGoBaTH TOJBKO TO JHWO, KOTOPOe BeabcTBie
¢BOero sadaysienia notepmbao kakofi Mmoo, Bpexs *? (oTHOCH-
TeNpHad HHYTOXKHOCTS, § 64 sub L. 1);*“mesromy, npusnaerca xhit-
CTBUTEJRHEINT 00HOCMOPOIit; TOTEROPD (HAmp., CTANYIALLA, Xap-
cTBeRHOe OObuianie, 3aRAAXHON MOrOBOPD), HECNOTPA HA cyme-
cTBenHoe 3abuysiaenie KpeguTOpPa ™ BDL WCBOMCTBAXB, onpexbis-
IEXD CYIIECTBO NpefMera Jorosopa .

b. Babayncienie 65 #oauiegmasn. JOrosops HUUTOXEHD, €CIH
nponasews uxbah Bb BUAY, 6GAbMY0 WAy, HeKexu NOKYNIHUKS *;
BE oOpariHosmb caydab umbess cuny wymas sa membmyio whay *°,
TaRD Kakd Ha Mockbuan cormacHs 00h cropoBE.—3a0mysKieHie
Bbh 00neMb Bemu (HAEpPs KTO JMOO AyMaeid, MTO HOKYINAeTDH HOJe
Bh 100 pecatHds, MemIy THMB Eakb uXDH TOJNbKO 90) He HCKmO-
qaerh HAIMYHOCTH CONsensus Cropons; HO Ibaa copasmbpHo
YMEeHBIIAGTCA, eclia uero Jubo FWejocTaeTs N0 00beMa, 3adBIeH-
Haro mpojasuoMb %, 1 yBeNMUUBAETCA, €CHN 00BeMB OKAKercd
0oabme sasBIeHHAro °’.

2. Cayuan wepnucumersiazo corrcuenia cmopons, Hepbmu-
- TeIbHAIMB AbllaeTcd CorjalleHie CTOPOHbL OTHOCHTENBHO CBOEro
BOSHUEHOBEHIA BB CJyiah BRIKUYEHIA CYCHEH3ABHANO YCIOBIA, OF-
HOCHTEIBHO IIPOAOIUKeHis CBOEro CymecTBoBamiad — BB ciaydyah
BEIIOYeHIA pesoaioraBEaro veaosia. Ocofenno dacrhe ciygau
aTOr0 poja c¢yTh cabpyiongie:

3 ] 10. L 14. ). 45. D. h. t. 18, 1; 1. 21. § 2. D. de a. o. v. 19, 1.—*
v LB 1 £ Dihl £018,0. =21 92 D. do/v. 0. 45, 1; 1. 1. § 2. D. de p. a.

13, 7.—* 1. 52. D. loc. 19, 2—% 1. 1. § 4. D. de v. 0. 45, 1. — ® 1 69. § 6.

D.deev.2l, %;ef. 1. 42.D. de a. e. v. 19, 1.— 1. 40. § 2. D. h. &, 18, 1;
l. 45. D. de ev. 21, 2 1. 13. § 14. D. h. . 18, 1.
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a. Hynaa nods ycaosiems npedsapumersnaro UCTHBINGHIA WAL
ocxuompa m. w. emtio ad gustum. Cmorpa 10 nambpenito €ro-
pous (YT0 O0COOEHHO BA:KHO LA Nepexoid pUcKa, § 269 sub I
1), 870 ycaoBie MOKETh OHTH CYCHEH3UBHBIMD 3% yan pesoioTHB-
HEMB °%; MCHONHeHie HAU HENCHOTHEHie YCIOBiA 3aBUCHTE OTh
3a4BIeHid MOGYNIURA, HPABHTCA 1M €My Bellb Wil He HPABUTCL.
IMpr sroMb 324B7eHiM NOKYMIEED, [0 ODABUILHOMY sabHilo,
Moers cabrosarh croemy yemorpbmio m me 06a3anh YEA3LIBATE
ocroBamiii csoero mubEia.—Rs emtio ad gustum wbroropuie O7-
HOCATH TAKAE KYIAO Cb YrOBOPOMB O npaBb OTCTYMUTHCA (pac-
tum displicentiae) *°; mo Takaa KymiA SaKMOYEHa GE3YCHOBHO.
TOXBEO MOKYUIUES MOKETh OTCTYNHTBCA OTh Hed,” 0 ecid OHb
BOCIHONB3YETCA OTUMD [PABOMD, TO noeabgersia KynuIM Opexpa-
MATCA He ipsO iure, a JMmb TOTAA, KOTA@ OHDb COBEPMATH HE-
0OXONEMEL NBACTBIA; MOTOMY HPOAABEID gglamo npio6pbraers
npaBo COGCTBENHOCTH HA TPOXAHHYIES BEIp™Jmb TOIAa, KOl
NOKYINTAKD COBEPIUTD OOPATHYIO traditio.—Otp emtio ad gustum
crbIyers Tarke OTIAYATH Kynaio 10 0Gpasuays; KyMmid 00 o6pas-
ayh €CTH OesyCcroBHAd _KyWifi ROimiecrsa Bemed, KOTOPLUL
JHOJGKAK COOTRBTCTBOBATES IPSICTABASHHAIMT 00PASIAME.

b. Hpodasca ¢s yemosiesNecau ne Hamdemcd Aueitt no-
wynuguis, in diemsaddictio *'. Cuorpa 10 Hawbpenio CTOPOHD
(4ro OCOOGHHO BAKHO A Mepexola pucka, § 269 sub IL 1),
970 yeloBie MOeTh, GEIFb CYCOEHSUBMBIMD HIM PE30NOTUBHEMD £
BB TIepBOMDb cayyah JIOroBOPDL BOSHHKALTH JHMIIb Bb TOME cayuab.
ecal Bb TeUeHie YCIOBICHHATO BpeMEHu He Haljercsd ayqmif mo-
KyNIIUKD, MM €cid NpOAABeNh He NDUMET: TAKOro MOKYIMIHEA;
BO BTOPOMD ciayqal JIOroBOpH BOSAMKAETH TOTYACh, HO TEPAETH
CBOIO CHY ipsO iure, eciu Bb Teuenie YCIOBIGHHArO CPOKA Haii-
geTea NyMmidl HOKYNIUED B OyAeTs NPHAATH NDOABIOME.

¢. Lex commissoria *® sy nanmoms cxydakb (o Apyrom® 3ma- -

# 94 L ht 323520 §1 D.depr. v 19, 5—® 1. 3. D. h. & 18
1; 1 2. §5. D. pro emt. 41, & L 11 § 13. D. quod vi a. c. 43, 24 L 4 C.
de aed. 4, 53.- ¥ 1. 6. D. de resc. v. 18, 5; L. 20. pr. D. de pr. v. 19, 5; L
31. §22. D. de aed. e. 21, 1; 1. 3. i. . D. qu.m. p. 20, 6.—'t. D. 18, 2: de
in diem addictione.—? 1. 2, pr. D. de in d. a. 18,2— L 4. § 6o 10b. 1 11
§ 5. L 15. §1. D. de i. d. a. 18, 941 2 §4 D. pro emt. 41, 4.—° L
9. L11.§1L 112113 L 14. §2. D. dei. d .18, 2—“L6§1 L7 L
8 D. do i d. a 18 2.—7 L 6. D. eod. 18, 2—* ¢ D. 18, 3: de lege

comimissoria.
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YeHid TpHE 3aK;IaigoME Aorosoph cm. § 198 mp. 31) ecrs cona-
wenie (lex), no xomopomy mpodaseus moncems o6sagums 00w060P3
HE FUKTIOUCHHBING, CCAU NOKYNUGUKS COOCBPEMEHNO HE UCROINUMNS
CB0UTS O0AIAHMOCIEN, GUMENMOUULS U35 M0  001660pa *°.
Cornamenie 5T0 Bb COMHUTENBHAIND CIYIAAND CONCDKUTH Bb celb
pesonorupuoe ycaosie *°. Ecru nmokymmurs He ncmoJHEAETDH ¢BOE-
BPEMEHHO CBOMXB 0643aHHOCTeH, TO mpojamemt myhers npaso °F
3aABHTH, TO OHL OTRA3RIBAETCH OTH JOTOBOpA, Hpu 4eMb OGespas-
JUYHO, BHHOBEHD JU MM He BEHOBEHD NOKYNIUKL BH HEHCION-
HEHIA JOroBopa, HAIOMHHAIDL I eMy NpoIaBens 00% HenoJHeHin
i@ He Hamomnuans 3. Eean POJ2BeNb 3aABATH, YTO OHB OTKA-
SHIBAETCA OTh N0r0BOPA, TO OHB HE TOJABKO IOAYYAETH O0O6PATHO
10. UTO JAHO MMb MOKYNUUIKY. HO M YAGDKMBACTD SaTATORD, 2
Takke, 10 NpapmnibHOMY Mubuiio, ¥ To, YRO €me HMB [ONYIeHO
OTh MOEYNmuEA; HO nocxbipiii MOKETHwBB HTOME cayuab yuaep-
HaTh 32 COOVK NJIOJAHL, UBBICYEHHBIC HMB) BB DPOMEAKYTOUHOR
BPeMA M3h mpeaMera Kymam %

B. § 287. 06a3aEH0CTH, ROHTDATEHTOBD.

t. D. XIX, 1; t. C. IV, M9: de agtionibus emti ot venditi.—Ihering, ge-
samm. Anfsitze. I, 201—826. 18815~ Vangerow, §§ 633. 634.— Windscheid,
§§ 389. 390.—Bring, § 326, o

Hap noroBopa Eymil Bcerja  BOSHMKAITH OGASAHHOCTH AJIA
00bUXT CTOPOHS.

L. O6asannocmu noxynupure. Ons 00A3aHB 3AIXATUT MOKYII-
HYI0O ObHY, T. €. IepeRecTd NPaBO COOCTBEHHOCTH HA Hee mpo-
AaBmy ', M 5T0 OHB NOJKeHH cxBIaTh Toryach Opu MOMyYeHim
npejMera KyIUm; ecid OHb YIJaYHBaers nosxmwhe, To xorda OH H
He GHUTH in mora, OHD J0JAKERD 3AIUIATHTh B nponeHtH * (§ 42
np. 13). Onn pomxens Bosmberuts mpogasuy seh 0CHOBATENBHALL
waepaku °. OE® orsbuaers sa culpa levis (§ 236).—Yro nokymn-
MUKs He OCBOOOKJAETCA OTH OTUXDH 0043AHHOCTEH U BT TOMDL
cayuab, ecam xna npogasua cabiasoch HEBO3MOKHEIMEG HCIOAHE

“1L 1 D.del e 18,8 —* 1], 1. D. cit; 1. 2. § 3. D. pro emt. 41, 4.—
#1.2.L 3. L.4.§2. D. de L c. 18,3.—3 1 4. § 4. D. eod. 18, 3.—* 1. 4. § 1.
. 6. pr. L. 8. D. eod. 18, 3; 1. 1. C. de pact. i. e. ot v. 4, 54.

11.13.§20.1. 11. §2. D. h. £. 19, 1; L. 1. pr. D. de perm. 19, 4.—2 -
13.§§20.21. D. h. £. 19, 1; 1. 5. C. h. t. 4, 4% 1. 18. § 1. D. de us. 22, 1.
1.2 C.eod. 4, 32.—31, 13.§22.1.38. § . D. h. t. 19, 1; 1, 13. 1. 15. Cs
h. t. 4, 49.
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Hie ero 00A3aHHOCTH, APYFUMH CJIOBaMH, YTO HOKYOIIMKE HECeTh
puckd (periculum est emtoris), 0GB ITOMB MBI YKe FOBOPHIN
noxpobuke Bb» § 269 sub II. 1.—Mexrs, npusagrexanqgit mpo-
MBIy TUPOTABH MOKYNIAKA Aad cyAe6HAr0 OCymECTBICHIA BTHXD
o6asannocrefr, nasmBaerca actio venditi.

. O6asamnocmu npodasye. OB JONKEHD lUepeBecTd Mpel-
MeTh KYIUIH Bb COCTABD NMYNIECTBA NOKYNIHUEA (Hamp., mepefarh
rhnecnyo Bems), 1. €. DPEAOCTABHTH UPeMETHh MOKYINIUMEY TaKb,
qro6u mocabamift Mors mMBTE €ro M rocHojACTBOBATH HALbL HIMB
Gesb OpeuATcrBiii co CTOpOHH Tperbuxb Jmms ‘. Bwberh ¢b npen-
METONh Kynuu OB JONKENS BHIaTs BCh ero npuEafie:xmoctH °
B BCHO UPHOHLIb, KOTOPYIO OHBL NOJYYHIh HAM MOTH TIOJNYYHTH CO
BPEMEHU 32KJIOYeHis AOr0BOPa, Bh vactHoGr: maomst °. Omb orsk-
yaers 3a culpa levis 7. — [leperaeit mpeamesa Lymin NOKYNMUKY
npojasent He 0¢BOOOMIAETCA OTD gﬁﬁi‘i‘”ﬁﬁaz&xmocmii BB TOMB
cavuab, ecmm onns coschub we mmBED npaBadBA 3TOTH NPSIMETD
wiu mykan opaso ¢ mopoxoM®; arke, eca:m Bh mpefmMerh Kymiam
abTh OOBMANNKEXD KauecTEh WM €CTH AeJOCTATRE; NPUTASAHIA.
KOTODAIA Bb JTHXH CHyYadXBRIPRE2AIeKATS NOKYNUMEY IPOTUBD
npoaasna, 6yayrs usnofkenst BH,SS 288, 289. — Mers, npunrajx-
NeRAMTI NORYNINEMPOTABS NPOLABLA A CYICOHATO 0CYIIECTBIe~
HiA aTAXD o6aaamdocreii, gnasuBaercsa actio emti.

Bh YACTHOCTH

1) § 288. 063 orshrernemmocTH npogarua 3a evictio (06B cOi-
3aHHOCTHE OYHCTKH).

t. D. XXI, 2: de evictionibus et duplae stipulatione. —t. C. VIIL, 44: de

evictionibus,—Miller, die Lehre des Romischen Rechts von der Eviction

(meoxonueno). 1851. — Eek, die Verpflichtung des Verkiufers zur Gewith-

rung des Eigenthums. 1874.— Vangerow, § 610.— Windscheid. §§ 391. 392.—
Brinz, §§ 280. 328.— Baron, § 124,

(ns AcHOCTH H3NO:KeHis MH HHke Beslb mpefuonaraeys, 4To
OpEeIMeTOMh KYILIM CIY:KATH MmJechas Bemp).

¢ L11. §2.1.80. §1. D. h.t 19,1; 1. 2. §1. D.de c.e 18, L
1. 1. pr. D. de perm. 19, 4—3 L 13. § 31 1. 14—18. L 38. § 2. B h, 't
19, 1; 1. 47—49. D. do c. e. 18, 1.—% L 13. §§ 10. 11. 13. D. h. £. 19, 1; L
7. pr. D. de p. et ¢ 18, 61 4 §1. D. de us. 22, 1; L. 16. C. h. &. 4,
49.—7 1. 23.D. de r. i. 50, 17; L. 5. § 2. D. comm. 13, 6; L. 36. § 4. D. de
c. e. 18, 1; 1. 3. D. de per. 18, 6.
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L Tlonamie u ycaosin. Kynna-nponaka vhiecnonr memm ects
cabaka, HaNpaBIeHHAs HA TepeHecemie u npio6pbrenie npasa
cobcmeennocmy (MHAYE TOCHOACTBYIOWAA Teopid). JTO BUAHO H3b
TOr0, 9T0 Ch MOMEHTAZ Nepejayd KyIJeHHOH BeMd H IIATeka
OEHN UIX 3aUera ed BB JH0JIrD (8% EpexuTs) NOKYIMUKD npio-
Gphraers Ha npeaMers Kymim Tpaso COOCTBEHHOCTH, eCIH 3T0
NPaB0 DpUHANNEKANO NPOIABIY ' (Ir0 OBLIO ORI HEBO3MOXHO (esh
BO.M mepesecTd u mpioGpbers mpaso coGersenmoctn). Jaxbe aro
BUIHO M3B TOFO, YTO COfJAUIeHie KOHTPAreHTOBD, B CHIY KOTO-
paro mpaBO COOCTBEHHOCTH He NOJKHO [epefiTH Kb HOKYIIIHUKY,
ammaers cAbiky NPUSHARiA 32 HEK XapakTepa KYId °. Haxonerrs,
9T0 BHUXHO U3 TOrO, YTO, TO AO-IOCTHHIANOBY NPABY, HOKYITIHED
res mancipl MOrb TpeGOBATE OTH NPOZABIA COBepmIeHia MaHIH-
nagin *. Ho pumcroe npaso me nposomis Buoanb mocmbiosa-
TeJIbHO HTOr0 3HAUEHIA KYIIM; NORYIUIMED, Ae npioGphemil npasa
COOCTBEHHOCTM, HECMOTPA Ha Iiepeiafdly emV Bemu, Thub He Menbe
HE MO®eTh TOTIACH OCYMECTBUTE), CROUXD UPHTA3AHINE NPOTUBH
OPOXABIA; OHD JOMKEHD KJaFh, II0KA TpeThe JHIO, YIPABOMO-
UeHHOE, He JIMMATH ero BIAAGHLA) KYOJIeHHOR Bemplo nyTeMb
lipomecca, T. e. IOKA y Her0 He OTeyadrs Bemm (evictio). [Toatomy
TO Bb HCTOMHMEANG DUMCKAro MpaBd vacto TOBOPUTCA: npoddseys
007313 K5 NEPEHECEWED Me NPABE cobemaeniocmat, @ BAAINHIA
(ut emtori rem habere diceat, npu wexs habere oanauacms wue
npaso cobemeerrocmat, & aaadmiie °). Jra HenocabR0BaTEIBHOCTH
umbers nbibl0 OKA2aHi® COPABEIIMBAIO CHUCXOXICHLA IPOJARIY:
9TUMD TyTeMd OHB OCBOOOKAAETCA UHOPAA OTH BCAKOH 0043aH-
HOCTH; Haup., Bh TOMb ciydab, ecim Bemp 10 OTCY:KEemis mipio-
GpbreHa no NaBHOCTH UOKYNIIMKOMb, WM HOKMHYTA (derelictio)
COOCTBEHHAKOMS, I Mormbia orh cayyas . Ecam ke npogasens
He 3aCiyKUBAETH CHECXOMJEHIA (Hamp., ecim oG 3aBbromo mpo-
Aarh YyKYI0 Bemb), TO OHBL oTBhYaeTh upexs NOKYNIIIEKOME
TOTYACH °; €CIM HATepech NOKYNIIMKA CTATKHBAETCA Cb HAIATONT

'1L1l.§2 D.dea e v.19,1.—21 9. § 4. D. do i. et. £ i. 22, 6. —
?1.80.§3. D.dec e 18,1; ep. L. 16. D. de c. ¢. d. ¢. n. s. 12, & L. Gb.
D. de c. e. 18, 1. —* Gai. 4, 1313; Paul. I, 133, § 4.—3 1. 11. § 2. D. de a.
e. v. 19, 1.—%1 38. § 9. D. de v. 0. 45, 1; L. 1. § 33. D. de vi 43, 16; 1. 2.
§ 38. D. ne quid in 1 p. 43, 8; 1. 143. 1. 164. § 2. 1. 183. D. de v. s. 50, 16;
L 15. D, der.i. 50, 17.—7 1. 11. § 2. 1, 30. § 1. D. de a. e. v. 19,0 0501,
pr. D. de perm. 19, 4; 1. 25. § 1. D. de c. e. 18, 1; L 4. D. do us. 22, 1.—

L
121, pr. §1. 1. 64. § 2. 1. 76.D. h. . 21, 2; L. 26. C. h. t. 8, 44.—9 L. 30.
§1. D. de a. e. v. 19, 1.

vl
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CIIPABEITABATO CANCXOAJCHIA BB MOJIB3Yy NPOXABUA, TO TepBOMY
OKA3RIBACTCA NpEANOYTeHie; NO3TOMY, Hamp., ecal NOKYIIAKD
nosgabe mpioGphraers Mpaso coGCTBEHHOCTH WA KYNICHHYIO Bellh
KaRIMB 1400 HHEIMD IIyTeMb, Takb YT0 orcyiieHie ghiaerca
HEBO3MOKHEIMB, TO OHb MOKETh TOTYACH OCYIIECTBUTH CBOM Npil-
TA32HIA UPOTUBS upojasua '°.—Ilraks, yeaoBia orBkrersenmocTa
OpoAaBua sa evictio (o6a3anm0CTY OYMCTRR) cabayiomia: 1) omeyoe-
dewie oms nokynuwuxa, 2) eeupw, 3) Gcamdemeie om0 wAN
UACTUNHAL HEUMIBKIA NPOIABUOMNE NPABA HE Beld.

1. Hbrs mamumo oBuENiW, ecin rocyaperBo coBepmaeTh
ARCUPOUPIANII0 BELIH OTh NOKYUIIMEA HA OCHOBAHIM NPABA CyBe-
penarera ’. W Bb ToMB cayuad whrn opmkmim, ecam HOKYOIIUED
IOGPOBOJNBHO BRIAETH BEmb TOMY, KTO HpPEIBABIACTH HA Hee
NPUTASARA; N4 HAIATHOCTH OBUKIIH HEOGXOAUMO, YTOOR NpHu-
TA3AHIA OHUIM  OCYIICCTBIEHH BT 1D by 4T06H MOKYOIAELT
OWIIB NpPUCY#IEHH Kb BEAATH Beww'u nemodmuas phuenie ' Ha
KakoMb 1paBh ocHoBamh mpomeces, Wga Mpash A COGCTBEHHOCTH
H2 Belp, HIM H3 KaKOMb MO0 APYroMs: Bemmoms npash (salo-
rosows npasb, ysydpyrrh) 2, win na nmnoms npash TpetoBamia
(mamp., na TpeGosaniu mo’ actio noxdlis '°, TpeGosanin Ha ocmo-
BaHix In integrum restitutio) % oro Gespasmmumo. Urodsr ocro-
poxknbe BectH mpouECch, MOEVIIMUEDL NOMKEHD O HeMb CBOeBpe-
MEHHO usBBCTATS MpoxaBI@, NpPHBIEYL ero Kb abay (litem denun-
tiare, auctorem laudlare '®), a npogapens, smas xbno, sbpoarso,
AyIMe TOKYONAKa, XOJKEeHS NPUAATH ydacTie BB npouecch B
rasecrd nocoGEEKa mokymmmka. Ilepegass Bems Gess cyna,
NOKYUIMARD JAMIAETCA CBOHXH NPUTA3AHIN UPOTUBS NpojaBua *°,
€CIM TONBEO He NOKAKeTh, UTO NPHTASaHie TPETHATO JMHA GBI
OCHOBaTe bHOE ', TAKh WUT0 HpPOMECCh OB OH HWANMMHAMD W
npefocyauTensHnMs. Eenn morynmuss Gess ocodaro ocHoBamia
ne cosepmuts litis denuntiatio, To, mecymorps ma 9BUKNIIO, IIpo-

©1. 13§15 D.dea e v.19, 1.9 L 41 §1. D. h. £ 21, 2—1 1,
18. § 1. D. de per. 18, 6; L. 24. C. h. t. 8, 44— I, 33, D. loc. 19, 2; I. 11.
pr- D. h.£. 21,2131 21. § 1. L 35. 1. 57 pr. D. h. t. 21, 2. 1. 56, § 1.
D. h t.2,2—" 1. 34 § 1. 2.1.35. .63 §1. D. h. . 21, 211 11,
§12. D. de a. e v. 19, 1.— 1. 39, pr. L 66. § 1. D. h. t. 21, 2—1 1. 53.
§1.162 §1. D.h t 2, 2%1L7-9. 1 17.1.20. L.23.1.29. C. h ¢ 8,
44— 1. 55, § 1. 1. 56. §§ 5. 6. 1. 63. pr. D. h. £. 91, 2, 1. 29. C. k. t. 8,
#4.-%1.56.8§1 D.h 21,2117 C. h . 8 44" 1. 11.§ 12. D. de

y

s.ev. 19, 1.—2 153 § 1. D. h. ¢ 21,2; 1. 11. §12. D. de a. e. v. 19, 1.
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JaBels CBOOONEHD OTh 00A3AHHOCTH 09UCTKH, Passh NORYIMUKE X0-
KaKeTd, T U OPH YYaCTil HPOJABIR PONECCH GELIB OB NPOATPAHD.

2. BosmosHa 2BUKIiA Bcelf BN W YACTH ed, Kakb Healb-
HOH **, Tak® M peansHO# **; Toabko npa mpoxaxb universitas iuris
(macabucrra, § 37 kom.) npoxaBews He orehuaers sa OTCYXJeHie
OTABIBHBIXD MPEIMETOBD, KOTOpHE, TNOBHAMMOMY, NPHHAAIEKAIN
Kb universitas . OBHEIjell YacTH Bemu NpASHALTCSA TOTH cayvai,
eciH Tperhe JENO JOKA3AI0 CBOE NPaBo y3y(pykra ma Bemmp *°;
HAIDOTHBE, OCHADYAeHie HAIMYHOCTH HIH OTCYTCTBiA NPOYEXS
CEPBUTYTOBS TONBKO TOTAA MOAXOAMTH WOXH NOHATIE 9BEKIin *7,
KOrJia Npojasewb 0CO00 FapaHTAPOBAND, YTO Belilh He 00peMeneHa
cepsuryramu (fundum optimum maximum esse), HIH Y10 B HEH CBI-
3aHH KAKLA 1100 CePBUTYTHHA NIpaBa; 6e3s 0C00aro npuHATiA Ha ce6s
rapadTid mpogasent oTBLuaers sa obpeMeHeHie Bemu cepBHTYTAMT
IMmb Bh TOMB cxydak, ecan onb 3ashiroMe.00s sToMb yModRams P,

3. llIpomasenns me orBbiaeTngdBa 9BHEMI0, ecim phmenie
MATepiAIbHO HeCHpaBelIuBo o BHAG cyasn *° (ombueno §-ws
65-mn M. y. r. ¢.) nam no sufthmokymmuka °°; u6o OB 0613aHD
orsbuarh JHIL 33 HeJOCFaTOMHOCTH cBoero mpasa. Ho 1o e
npasmiao xbiicTByers m a0rxa, KOrxa’ IbiicTBATENSHEH HeT0CTATORS
NpaBa NPOJABNA He YCTPAHeH® 00 BAHD NOKYNI[UKA, HAID., eCIH
HOKYNIEES He NpiO6pbas Bemm mo xaBHOCTH, GYAYIH BB COCTOA-
Him aro crbaars %,

II. Pasunps omemwmemsennocmu. Ilpogasens KoLKeEs Bo3-
wBeTaTh NOKynmuKy unTepect °*’; mocxbamiii Mokers me coBma-
Aath ¢b nokynmor mbeoft °%, a (BexbacTsie moBHIMeHid WAE mo-
suxenia ubns, Beabacreic usnep:xers) OwTH GOABIIE HAN MEHBIIE
ed; OHb He JomKen® (mo saxony [Ocrumiama, § 243 up. 10) um
Bb KakOMB cay9ab npesswars xsoimOfA noxynmofi mbae. Paswhps
HHTEPeca NOJKeHs A0Ka3aTh NOKYNIMHAKS; 4TOGH H3GBrayTs Koka-
smBadia y Pumuams cymecrBoBarb oOmuai BB ciydab npojaxm

*1.1.1.380.§2.D. h. & 21, 2] 1. L 64
Do hot 21,200 1. C b 68, 4475 1,.15,8/1. )
66. pr. D.de e. e. 18,1.—* 1. 75. D. h. t. 21, 2; L

§ T hiiciar o —25 . 5
39. § Dild9 Dk 21 2: 1,
59. L. 66, pr. D. de c. 18, 1.—

#1.69.§5.D.h.t.21,%1.1.§ 1. D. de a. e. v. 19, 1; nporasroe Mmkmie
oumnpaeres 8% ocobemmoerm Ha 1. 15, § 1. D. h. t. 21, 2; L. G1. D. de aed. ed.
21,1~ 1.5 L 51 pr. D. h. . 21, 2 L. 8.i. £. 1. 15. C. h. . 8, 44 L. 1. C. de rer.
pP-4,64. —3% 1 55 pr. L. 63.§§1.2.1.66. pr.D. h.t.21,2; 1. 8.i £ L 19.C.
h.t. 8,44 —"1.56.§3.D.h.t.21,2.—2 ], 8 D. h.t 21, 2; 1. 238. 1. 25,
1. 20. C.h.6.8,44.— 1. 60. 1. 66. § 3. 1. 70. D. h. £.21,2; 1. 23. C. h. .8, 44.

13
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IWBHHKIXD Belledl 3aKMOUATh, NpPH COBEpMeHiu Jorosopa, stipulatio
duplae (scil. pecuniae), 7. e. npojasend o6bmars BhE cayuab
OTCYAJeHiA YIIATHTh TNOKYNIUKY HEYCTOMKY BABOe OOJblIe MO0-
Kymao#i mhuby ecns cayvafino CTAMYIANIA Obla yOylIeHA, TO
npogasews Onab 0043aHE COBEpUTH ee IosfHke 1o TpedoBanino
HOKYNIAK; MajJo TOro, 10 MHBHLO MO3XHBAMEND PRMCKAXD OPHA-
€ToBTh %, Ma:ke ecld MOKYIIUES He NOTPe60BATL CTHIYIALIH, TO
Bce Takm BH cayvyab orcyugenia ond mmbab npasBo Ha JXBOAHYIO
whay *". O6umgait m ofasammoers 3akaiouars stipul. duplae Teneps me ey-
IIECTBYH0TH; HO YroBOpE 0 HeyeTofinh BOsMOXeHh @ Teneps.

1. Hexwouenia. Tporasens me orsbuaers sa evictio:

1. Ecig nokynmugs nocpefcrsoMs Aorosopa (T. H. pactum
de non praestanda evictione) ocBoGOAMIB lIPOAABUA OTH 00:13aH~
HOCTH OYMCTEH. IT0 0OCBOGOxIeHie He mMKeTh CuIBI, ecid npoia-
BeLb 3HATb HETOCTATOKD cBoero npas®=3s (970 Gbuio Om pactum
de dolo non praestando, § 236 up. 1). |

2. Ecim MOKyNMIMED, 3HAd #eTOCTATORS NpaBa NPOAABUA, HO
BEITOBOPIIIE ceGh 0c000 0TBETETBERHEOCTE 32 ATOTh HEJ0CTATOKS *°.

IV. Awaaouwwnwse cogfian Onu yie OwIn WCTHCIEHH  Bb
§ 239; mo srber orBbrETBENHOCTD TOr0, KTO JaUB CBOIO Bellb,
YaCTO BO3HMKAGTH TOTYACH, TAKD YTO He HAZO OKWIATH IBUKIIE
O CTODOHH TpeTHAro JTHIAN,

2) §289. Ore¥TeTRerm0CTS HPOAABLA 32 HEJOCTATKH.

t. D. XXI, 1: de sedilicio edieto.—t. C. IV, 58: de aediliciis actionibus.—

Neusletel » cBomxs n Ilmwssepua rémisch-rechtliche Untersuchungen.

No 9. 1821.—Bruns u Sachau, Syrisch-Rdmisches Rechtsbuch. C'? 207.

cabx. 1880.— Hanausel;, Haftung des Verkiinfers fiir die Beschafienheit

der Sache. 2 Abth. 1883. 1887.— Eck, Beitrag zur L. v. d. #dil. Klagen.

1885.— Vangerow, § 600, — Windscheid, 8§ 393 —395.— Briiz, §§ 3270327 .—
Buron, § 124,

Kb memocraTkaM® OTHOCATCS RKAKH HEJOCTATRA BB THCHOMB
cMucrh, Takh W OTCyTCTBie OGBIMAHHKXD KAavecTBh Belld.

3 Muphnie npexanxs oprcTors . Bh 1. 60. D. h. t. 21, 2. —% 1 2.
1.37. §§ 1. 2. D. h. t. 21,2.—% 1.6. §9. L. 11. §§ 15. 18. D.dea.e.v. 19, 1;
1. 69. § 5. D. h. t. 21, 2— 1, 11.§ 18. D. de a. e. v. 19, 1, »® roropofi (ua
9r0 0 CHXB IOPS He ofpamain BHEMamid) ¥ AbNiaHE NOPHCOSAHNHAETCH Kh
uphnio I0miana cosasus: «neque enim bonae fidei contractus ... retinerets.
— 31 68 pr. D. h. t. 21, 2—2 1. 12. § 1. D. de distr. p. 20, 5. —* 1. 18,
L 27. C. h. t. 8, 44; 1. 7. C. comm, utr. i. 3, 38.—* L. 3. § 3. 4. C. comm.
de leg. 6,43; Nov. 7. ¢.5.—*2 1. 2. § 1. D. qu. . a. 44, &.



OTBRTCIBEHHOCTL HPOIABUA 34 HEJ0CTATRH. § 289, 195

L Hemopuuecroe esedewic. [lo dpesmemy ius civile, npoda-
GoUs OMEMNACME 30 HEJOCMAMEY, MOAUKO 65 O8YLH CAYMAALS:
1) ecan ons 0c060 npunars wa ceba aMmY  OMEILMCIMBEHHOCIL
(scandcmsie tapanmin  obnuannmzs uNs  KaUCCHGS sewnt) ';
2) ecau ows 3aendomo cxpwas wedocmamxu npodaruaro nped-
nema (6candemsie dolus) . Brn sraxs CIY9aAXD NPOXaBers 064~
Safb yUIATATh HWATEPeCh MOKYNIIMEY, KOTOPOMY XA OCYMECTBIe-
HiA BTOr0 TPeGoBaMiaA NpUHALIEAKNTH actio emti, n cormacutaca
Ha OTMEHY AoroBopa, ecms atoro TpeGyoTs HHTEPECH MOKYNIIHKA.
Ilpnaumas Bo BRUMamie mbHOBOIT XapakTeps J0r0BOpa Ky, Ky-
DYJIBHEIC BIMJE, KOTODHIMb OHIA NOACYXHE TOProBHA Xhia, B
CBOOXD JUETAXD * PACIADIIN OTBETCTBOHHOCTS MPOIABNA 32
npexbin osnaveHHEIXs ABYNH caywaess. [0 adurmy aduross, u
Oe3s npunamia 0coois wpanmiu, Oeas \ymvauaennaro ymo.aua-
HIA 0 nedormamkass npodasaemol eeupie, ‘wpodaseys omemuaems
3@ 6cw muaecive nedocmamru (BCIyvat Uporaxy paGoBs u 3a
HEROTOpHE HpaBCTBeHHBE M WPWINTECKIE HEIOCTATER: fugiti-
vam, erronem mon esse, mngXa _ Solutum esse); sarbun, oE®B
OTBbYAETE He TOAbRO sa OGhMANHEM (Promissa), mo m 3a OXHO-
CTOPOHHE UMb Bb IePeroSOPAXBAYEIsAHbA (dicta) kauecrsa mpo-
JARAON BeN; HO NOKYHINMES MOKeTs 31kch TPEOOBATh HE ILIa-
Texa UATepeca, a OPMBHEIIOTOBOPA HIH UOBEACHIA IIHHEH, OTEY A
cooTshreTBeHHEe MCKN HasHBaoTCa: actio redhibitoria, iudicium
redhibitorium ® quanti minoris, iudicium aestimatorium.— H¥ko-
TOPEI® IOPHCTHI, Ne TPUHABAA H3NOMEHHA0 OTHONIGNiA IMBHJIB-
HATO MpaBa M HJUIBCKATO HAMKTA, YTBEPANAUOTH, UTO YiKe MO us
civile npogasens m BB cayuab orcyrersis rapantia  mam  dolus
A0J%eHD OHLTs Bb HBROTOPHXS cayuasxs orsbuars sa HEXOCTATRH;
1 Bb camomd rbab, mbroropma whera nerownmkoss 4 JOUYCEAIOTH _
actio emti u BB TARHXD CIYIAAXD; HO, MO DPABWIbEOMY MHbHIW,
9T0 00BsAcHaerca Thub, 910 BB mMostHbimee BpeMa OTRBICTBeH-
HOCTh NPOJABIA, KaKkb OHA OHUIA HOPMHPOBAHA DNAILCKUME HIHK-
TOMb, MOTJR OHTb OCYIIECTBIAEMA He TOJNBKO MCKAMH SIHKTA, HO
TaKAE M HCROMb NUBHJABHAr0 IpaBa.—Bupouems, samerh orHO-
CHACA TOJBKO Kb NPOAazD PaGoBs M YUPAKHAFO CEOTA; HO IOPUCTEL

'L6 §41.13. § 3. D. de a. e, v. 19, 1; Cic. de off. 3, 16.—2 L. 11.
§83.56.D.dea e v.19, 1;1. 35.§8. D. de ¢. e. 18, 1; Cic. de off. 3,
16.—*1. 1. §1. 1. 38. pr. § 5. D.h.t. 21, 1.—4 1. 13. pr. § 1. D. de 2. e. v.
19, 1
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196 OTBBTCTBEHROCTE NPOJABUA 3A HEJOCTATER, § 289. 4

pacupoctpannan ero Ha Bch threcmma Bemm °.—IlpmsnaBanocs
TaKAe HeLOCTATKOME, ecIy KT0 JnGo OpoxaNs KUBOTHHEXG Cb yKpa-
meniaME (ornamenta) W He Oepelaxs OOCIBIAAXB; BH JTOMD
cayuab, mo SIMNBCKOMY OIHETY, UOKVIOMMKD MOrh Bb Teyenie
IMeCTANECATH JHEe#d norpe0OBaTh MAM BRIAYA YEpamenid, mim
orMBHEL joroBopa ’; Temeph eyleGHas npakTEKA 100YeKAeTH TOABKO Tpebo-
Bamie Yykpallenifi.

II. Jowmamuveckoe usaoxcenie. IIpoasens orsbuaers npens
NOKYNIAKOME 3a BCh HEJZOCTATKH, CYMeECTBOBaBIie yike Bb MO-
MEHTH 3aKJI0UeHls JOroBopa, Bce DaBHO, rapaHTHDPOBANDL JH OHL
0¢000 UXDH OTCYTCTBie HaM HETH, yMOIMANDL JI OHB 8aBbaoMO o
naxs uwmx whres % oms He orpbuaers TONBKO BB TOMB Ciayyab,
ecin yKasanh 9TH HEJOCTATKA MORYNINAKY, MIH €¢Il MOKYIIUKE
SHAXD UXD WA AOMEKeHB ObuIb UXD yeMOTpBIh, KAkt oueBupnne °,
WM, HAKOHE[b, eCIE 3TH HEIOCTATRE «TOJb \HEe3HAYATENBHRI, UTO
He YMEHBAOTH MBEM A HOpMamsHO# roauoeru semum '°. Touno
Takke npojasens orBbuaers 3a oTeyrcrsie O0COGEHHHIXD KAYECTBE
BeNY, KOTODHA OHB YKa3alb BE NpeABapUTENBHHXD NEPEroBopaxs
Hig BH OPHEATOMDB JADYroio,cToponor o6bmamin ' (dicta pro-
missa, OThb HEXH CIrbAyers OWIMYATH OOLRKHOBEHHOE DacXBaJiuBa-
Ble Bemy co cTopousl Tpoxasuay'’).— Bs cayuaars npumamaro
oOmugania (promiss@) w Ymouurennaro cxpimia  (dolus) mhii-
CTBYIOTH MOJIOKeHIA ApeBRAr0 ius civile; moaromy, orBbrerseH-
HOCTH NpoAaBma lpegoukaercda 30 abrs m BHpakaerca BL mia-
te:kb uaTepeca '® (crano Owrh, HAIp., He TOJNBKO YILIAYEHHATO
BHIIIE CTOMMOCTH 33 FHUJIOE JAEepeBo, HO BH TO ke BpeMsd U CTOH-
MOCTH J0MA, KOTOpRA OHIB NOCTPOEHD U3h THAJIONO JAepeBa H
pymumica) '*; ecau ororo TpeGyerb UHTEpECh MNOKYNIIMKA, TO
npojaka JIomkHa OuTh ornbmena. Bz mpowurs cayveazrs pbi-
CTBYIOTH Hauyaja 3IUWJALCKAro 3XUKTa: cAbIoBareapHo, MOKYMLIIMKD
He MOKeTh TpeGOBaTh MHTEpeca, a TOAbEO OIMBHBI JOroBOpa

wia ke monmmenia mbER % 310 npaBo BHOOD2 IOKYNMEKA

5] 1 pr. 1. 63.D; h. £ 21, 1.—%1 1.§ 3. D. h. v 21, 1T 1. 38 pr.
§ 11. D. h. t. 21, 1.—® Cm. wmhbera np. 3 m xpomk Toro: 1. 17. § 20. 1. 38.
§85.10. 1. 52. D. h. t. 21,1.—2 1. 14.§ 10. 1. 1. § 6. 1. 48. § 4. D. h. & 21,
1101 1. §8 1 10, pr. L 4 §6.1 15.1.38. §§ 7—9. D. h. ¢. 21, 1.—
] 1.§1.1 17 §20. 1L 18 L 19. § 1. 1. 38. § 10. D. h. t. 21, 1. 1. 19,
§8. D h t 21, 1;1.37 D. de dol. 4, 3.—¥ 1. 6. § 4 1. 13. pr. §§ 1—3. D.
de a. e. v. 19, 1.1 1. 13. pr. cit; cp. Bume § 243.—% 1. 18, pr. 1. 38. pr.
1, 43. § 6. D. h. t. 21, 1.



OTBBTCTBEHHOCTh OPOTABUA 3A HEX0eTATHKA. § 239. 197

HONEAATH TPARAIAMB AJTBTEPHATABHALO cTedenia uckoss '° (§ 85
sub II. 2).

1. Ecan morynmmks Br6pans ordbay A0roBopa, To 0D J0J-
JKeHs Bb TeueHie sex menses utiles npexsasmre actio redhibitoria '’
npojaRens 0043aHT BO3BPATHTH eMy IBHY €b NpONEHTAMM, 2 eClH
ubna eme me yiLTayeHa, TO OCBOGOAMTH €ro OTh jJoara '%; 3a-
thub ONB NoMKEHL BO3MEBCTATH eMy magepmEd Epomb ﬂax'b, KO-
Topsia ypasropbmuaores noxssopaniensd *.—Ilo pmyuckomy npasy,
CylBd X0 NMOCTaHOBIeHiA pbmenida HpHErJamars Opojasma Xo0Opo-
BOJIBHO WCIOJHATH CBOM OOA3AHHOCTA, & €CIA TOTH He [OBHHO-
BaJCA, TO MPACYAJATH €ro Kb JABoiimomy *'; Teueps m upellomenie
HCHOIHNTH, M IpHEY#kIeHie Kb IgofHoMy, Do npaBnipBoMY MABEIND, He
ponxus npusbaatees (§§ 81. 84).—Ilokynmuks cb cBoeil cTopoHbH!
0043a8b BuAars (redhibere) npopasuy Bengh co BehMn DpUHALIER-
HOCTAMH W BCEI0 NPHOARIBI, KOTOPYIQHL WOXYIHWIXh OTH HEdA Wil
MOD'B HOJYYHUTH, Bh JACTHOCTH IIOANA?; 3a yXYAmenid, npoucmeuia
10 ero BEHS, oNb goMKendb Toxe BosmarpaamTs *°.—Yacro norym-
MAKD YK€ OpH 3akI0YeHin AYIId MATonbHHHXDL Bewmed OTka-
3HBAJCA OTH 9BEHTyaJbHAro, (ocymectsrenia actio redhibitoria:
TOTJA JOrOBOPH HasmBajes venditio Sunplaria **, &=k mpaae, archy
avy) M2 gy MOKYNIAKS) MOIs TPeOOBATh TONBKO [OHHECHIA ITBHEL.

2. Eeau noxymi#ass BHOpANh MOHWKeHIe IHHE, TO OHB I0J-
#eHs BB Teuenie | oxmore annus utilis mpexsasaTs actio quanti
minoris *%; upolasenn/ 0043aHDb BO3BPATHTH eMY CTOABKO, HA
CKOJBKO HEJOCTATOKb MOHM:AKAeTh IWhAHOCTH Bemm °°; eciu OKa-
3HIBAIOTCA DAas/HUYHE® HEJBOCTATEH ONMHDB 32 JADYrEMbL, TO DOKVII-
MUAKD MOKeTh TPeGoBaTh NOHIKeHIa WbEW mbckoxbko pase *%;
HO HA BB KakoMb ciyial He jpomxma ORTH HcuepnmaHa BeA IfbHa,
TAKD UTO CYAbA 9BEHTYAJBHO JOJKEHD IHOCTAHOBUTH HE YMEHb-
menie mwbasr, a ormbay forosopa *°.

15 ].26. § 1. D. de exe. 1. i. 44 2.—7 L. 38. pr. L 19. § 6. 1. 48,
DY hi g 2IIOCht».J:r)B,l?.ﬁQlDdBth44'_"—-19
1.27.1."9 2. D.h £.21,1.—2127.1. 290. 1. 30. D. h. t. 21, 1.— 1. 43.
D. h. & 21, 1.—2 1. 23 pr. L 25. pr.—§ 7. L 31 §§6. 11—15. L 38. §

b3
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44.§2. 1. 47. § 1.1 48 pr. D. h.t. 21,1.—* 1. 45, D. h. t.
§1.1.23. 8§§1.9.1.24. 1. 31. §§ 2.—+ 1 33. §1.D. h. & 21, 1.—“ 1
1.20. §1.1.23 pr. 1. 25. pr.—$8 L 31.§9. 1. 43.§ 8 D. h. £ 21, I;
4 pr. D. qu. m. p. 20, 6. —3 1. 48. § 8. D. h. t. 21, 1. —*'> Bas. XIX, 10,
11; Cupificko-pnyckiii croxs §§ 39. 113.—*5 1. 19, § 6. 1. 38. pr. 1. 48. § 2. D.
h.t.21,1.—%1.38. pr.§ 13. D. h. t. 21, 1; 1. 13. pr. § 1. D. de a. e. v. 19,
1.—% 1.31.§16. D. h. t. 21, 1; 1. 32. § 1. D. de ev. 21, 2.—8 1.43. §6. D. h.
621, 1,125 § 1. D.dee. . i 44, 2
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198 O0BOYHRIE A0TOBOPEI OPH KyOaB-npojaws. § 290.

II. Anarorwunwe cayvau. Otsbrersennocts Beakicrsie ra-
PAHTIH N YMBIOLIEHHATO YMOAYaBid OTHOCUTcA KO BebMs mhHO-
BHIMB JI0r0BOpaMb. Bowbe o0mmnpHAs orbICeTBeHHOCTH, BBEICHHAA
BMIBCKIMD DAAKTOM, IPUIHAHA Bb HCTOUYHAKAXD L0 OTHOMEHI
kb wbab, HO OTBeprAyra Mo OTHOmeRi Kb Halivy *°; cabayers
sambrTuth, 4TO OpH HARMB, €CAH HEIOCTATEH RPERIINCMEYIOMS
WH 3HAMUINCALHO  YM@AMOME TI0JIK30BAHIE BemIpK, HAHUMATENb
y&e mo ius civile Moxers TpeGOBATH ILIATE:KA HHTEpeca M
NHoHIKeRld HaeMuoif maarsr *'; cp. § 294 mp. 6.

C. § 290. ITo6oynrie xoroBopsl mpu Rymah-mpoxami.

Vangerow, § 637.

SaKOHHEA 00432aHHOCTH CTOPOHD MOLYTh OHTh Bb DaiIUy-
HEIXB OTHOINEHIAXD usMbHAeMBI MOGOYHHMHU yrosopamm (pacta
adiecta), ranp., 0 wberhs n BPeMEHIL 090 KYILIEHHATD NpeL-
MeTa, a TalKe W O maarexb mbpe, o Hecemim phcka moT. IL
Hbroropua uss aTuXs 1060YHENDRCOMAWSHIA TPeGYIOTE 0c00aro
yHOMUHAHIA: PR

I. T. w pactum resepgati/dominii, T e. coraamenie, no ko-
TOPOMY, HECMOTPA Ha giepeNauywséiuu u KpejuToBamie (3a4ers
Bb A04rb) IbHE, IPABO COOGPBEHHOCTH HA KYIUIGHHYI Bellb
JOMKHO HepeiTn K% NOKYRMIEKY JAMb Cb MOMEHTA ILUIATE:kS HMD
hEK, WM 1o kQropomy; BB cayuak Heymaarsl uhAsl BB mOIO-
AeHHBIA CPOKD, OPABO_COGCTBENHOCTH HA KYILIGHHYIO Bellb OIATH
JOIAHO BO3BpaTHTHCA Kb mpoxasmy (§ 131 sub 2).

2. T. . pactum hypothecae, T. e. cornamenie, uro nhna Oy-
1eTh EDEAUTOBAHA, UPaBO cOOCTBEHHOCTH OYXeTH [NEepPeHeceHO Ha
NOKyNu@Ka, HO A0 muiarexa NBHE npojasends Oyxers umbre Ha
BeIlb 3aJ0r0BO€ LIPABO.

3. T. n. pactum de retroemendo u de retrovendendo; mep-
BOe 00:48HBAeTH NPOJaBUa BHOCKBACTBIE 00pATHO KYOHTH Yy MO-
KYOIHRA OPOJAHHYI0 Bemib; BTOpoe 06A3KBAETH INOKYNINAKA BIO-
cabjersin mpojath Beuys o6paTHO npogasiny .

4. T. 5. pactum wpomyyjsewec, 10rOBOPH, BH CHAY KOTOPAro
NORYOUIUKD Ha caydad, ecil OHB NOKelNaers Boocxbiacrsim mpo-

] 44 §2.1.47. §1.D. h. t.21, 1. — 1, 45 §§ 1. 2. 1. 46. D. de
leg. I (30); 1. 72. § 5. D. do sol. 46, 3. — 1. 19. § 5. 1. 63. D. h. t. 21, 1;
1. 2. D, de rer. perm. 19, 4.—23' 1. 15, § 1. 1. 19.§ 1. 1. 25. § 2. D. loc. cond.
19, 2; 1. 13. § 6. D. de damn. inf. 39, 2.

1L 12, D. de pr. v. 19, 5; 1. 2. C. de pact. i. e. 4, 54.



uraA. § 291. BARMB. DomATIE @ Bagel. § 292, 199

JaTh KYIUEHAYK Bellb, 0043bIBACTCS NPEJOCTABUTH NPEUMYIECTBO
nponaBny, ecid Tocabiniit corjacurca HA  YCAOBiA, KOTOpPHA
6YAyTH NPeLI0KeHEl APYTUMD MOKYINHEOND .

PA3ILJIH BTOPOIL.
§ 291. M¥ma.

t. D. XIX, 4: de rerum permutatione.—t. C. IV, 64: de rerum permutatione
et praescriptis verbis.—Bechmann, der Kauf. Bd. 2. Crp. 170 exba. 1884.—
Vangerow, § 638.— Windscheid, § 398.

M#tra omimvaerca Bb pPUMCKOMB mpaBL OTh Kymm B JBYXB
OTHOmEHiAXD: 1) 31BCh JalOTCA He JIeHbrE 3a Bellb, 4 Bemp 34
Bempb '; 2) 0043aTENBCTBO BO3HHKAETH JUINb CH MOMEHTA COBep-
meRnia TBACTBIA OJHUMB KORTDAFEHTOMT: MBHAA HPHHALIEKATH Bb
paMCKEOND TpaBh Kb OeabHMEHHRMb JIBMLIMS KOHTDAKTAMD .
Bo cospeMensows npash wIopoe oranuie Am:rﬁﬁﬂ (§ 210 sub B. 1),
mepsoe oetadoch. B ocransmoms geBWarbb 1mpumbasiorca Hauaia
Kymma % masusi Icorrrparen'rn;ﬁhmmuﬂaercﬂ KB MPOAABLY 1O
OTHOIEHII0 Kb BemH, JANHOI “H’;M'r-,!n{ MOKYMIIUEY IO OTHOMe-
Hil0 Kb Bemu 1onyyeHnol. Bupouews, oGubuennas sems cb MO-
venta traditio uUepexoMMTh BBNCOGCTBEHHOCTh MOMYUATeNs, BCe
DABHO, NCHOJHUND M TOCHETHIA ¢Boe 0643aTedbcTBO HaH HETH
(urage BB caytal kymaed) § 131 mp. 20).

. |
PA3JILID TPETIL -
Haemsms.

t. D. XIX, 2: locati condueti.—t. C. IV, 65: de locato et conducto.—t. I.
III, 24: de locatione et conductione.

A. § 292. Houarie 7 BuAHL.

Waaser, die colonia partiaria. 1885.— Vangerow, § 640.— Windscheid,§ 399.—
Brinz, § 330.—Baron, § 125. "

Haems, locatio conductio, xoncencyaviwui KOUMPaKms, 603-
HUKAEMs INDME  nymeMs, wmo 0dno auwo (locator) oowuweems

21 7. D. de c. e 18 1;1. 21. § 5. D. de a. e. v. 19, 1.—? . 122. § 3.
D. de v. 0. 45, 1.—* 1. 8. C. de iure emph. 4, 66; 1. 16. D. de r. a. i. 42, 5;
1. 60. D. de pact. 2, 14.

111.D.h.t 19,41 7.0 h. t. 4,64 1. 1. § 1. D. de c. e. 18, 1.—
2158 1 7. C.that @64 (@poil, 1.4, 2D, h. t519, 1S G his t
64; 1. 19. § 5. D. de aed. ed. 21, 1; L 5. § 1. D. de pr. v. 19, 5.




200 HAEMB. HOHATIE O Bupel. § 292.

dpyromy  (conductor) mpedocmasums 3a wu3BLCMHYI0 CYMMY Oe-
HELs NOAKI0BOHIC BEWM0 WU PABOUEID CUN0I “EL0BTER, @& Opir0e
AUND OOTUAEINT NEPEOMY  YRAAMUMYL 30, NOXBI0BAMIE YCIOBAEH-
wyro cymmy Oeners. CMOTPA MO TOMY, BHICTYNAETb AU 003erms
HafiMa B CTpajarensHod Qymkiim mm pbarenbHofi, Haewms pac-~
majaercd ma IBa BHIA: HaeMb Bemed, AMymecTBeRRnA Haems (loc.
cond. rei) ® JMIHKII BaeMb (HaeMs yeayrs, loc. cond. operarum):
HO MOXb mOHATie loc. operarum NOXXOAATH IWmb KBATEIBHOCTH
c60600na20 deqopbra, 1bATENBHOCTH ke paba W KUBOTHALO OTHO-
curea Kb loc. rei. OcoOmMB BEIOMS JHIHATO HaliMa GHBAETH
IPOH3BOACTBO KaROro Jmbo Opus, Kakb pesyaprata padors (loc.
cond. operis, moapsxe, 3aKash); 3xbes ofbiiaerca He caMul TPyLD,
a TPYXOBOW pesyabrars; Beabacrsie aroro (8 cayzab loc. opera-
rum paGowiii HAXOJMTCHA NMOXL PYKOBOACTBOMB H XBHCTByers no
yKasanliMb padoTojaTell, Bb cryafdne Toe: Qpeus OHB JOJKEHb
CaMOCTOATENBHO HANDABATH CBOA TPYXD Kb AOCTHAKEHI 06Hmam-
HAro moipaxmsmeny pesyisratai—/lna, Behbxh BEAOBD HaiMa He-
00XOIEMO COTIAIeHIe O HaemHQ® nrqm (merces, pretium); ecim
CTOPOHH He 3aKJI0YNIA cOPTAmMENid 0 HaeMHOH Diarh, To cabika
ABnAerca GeapuMEHHNMB KOHTPAKTOMB, H Bo:grﬁncmie TOEHO
6uiTh onpexbiaeno cnpase MMBEIMT ycMOTpEHIEMD 0AHOrO Uab KOUTpa-
TenToBb, 3BeHTyadbHO cyuebmbrs ycmorpbmiewms '. Keam cro-
POHH €OrTACHINCH WACTeTH HAGMHOIL NJIaTH, T0 NOCTBIHAA 06CYE-
zaerca BooOme 1o npasRiams norymHol ubmsr * (§ 286 sub II):
CANIOBAMERBHO, Merces 00.xcra Ovims pecunia numerata, certu,
veva, He mpedyemca, wmoOm merces Owaa iusta. Ho wacro sa
[0JB30BAHIE CENbCKEMD VIACTEOMD WM HMCHOOJHEHIe CEeIbCRUXD
paGors (Bamp., sa cTepeseHie CKOTa, NPOH3BOJNCTBO KATBH) BME-
cto AeHerp ob0bmaerca onpexbrenHad XONA TOJOBHXD ILIONOBH °;
Bb mocabamems cayuah, ecim abno Maers o mo;B30BaMim Cenb-
CRUMH YYaCTRAMH, HCTOYHHKA IOBOPATH O colonus partiarius, HO-
BHIe lopucTi—o contractus socidae (=societatis, Takh Kakd Jo-
roBOPH 3T0Th NOXOXD Ha ToBapmmecTso). Colonia partiaria Gmna
BEChMA PACHpOCTPAHEeHAa Bb ADEBHOCTH, W TeHmeph eme BechMa Ja-
cto Berpbuaerca Bo Ppanmim mw By Mranim; manpornss, Bs Iep-
MaHii OHa oyenb pHikoe ABieHie; orp mea cabayers oramgaTh

1]. 22. D. de pr. v. 19 5,§1 Lahats 3,240 —3 3k 2. prali 20.:§ 1.1,
26. pr. L 46. D. b. t. 19, 2 1352I1:§.D.depr-v.19.5;§2.1
ht3.24—“130§tht19 i L 9. C.de pact. 2, 3; 1. 52. § 2. D.
pro soc. 17, 2.




OBBEKTE HARMA. § 293. 201

TOTh CIy9ai, ecId APERAATOps HOAA OGHmAeTH onpedmaerKoe
KOAunecms0 TIOAOBH B kadecrBh apempmodt naarer **. Cyme-
CTBYETE, BUPOYeMb, CHOPHEIA BOMPOCH, cabiyers Jm colonia par-
tiaria pascMaTpEBaTh KAK HAEMD (apemHia H300Ny) MIX KAKD TOBA-
PUIIECTBO; [0 MHPABUIBHOMY MHBIINO, OHA HH TO, HE APyroe, a
Ge3bUMEGHHHA KOBTDAKTS, T. €. OHA He NMOAYMHAETCA NpaBILIaMD
YOOMAHYTRIXD JOTOBOPOBH, & effi NpHCYIH COOCTBEHHKIA HAYATA.—
Haews npmamaerca cosepmenzmys (perfecta locatio), korma cro-
POHEL COrMacHIuck O npepMert Hatva u 0 maemuoii miarh *; npu

9TOMB aHaJOru'Ho npumbHAloTes Havama kymmm-mporamu (§ 286
sub III).

B. OTIBILHHE BIHJGL

1) Hmymeersenuni maems (loe. eond. rei).

a. § 203. O6nekrs maima.
Bechmann, Kauf. Bd. 2. 8. 160. calf 188h— Fangerow, § 652, 1. — Wind-
scheid, § 399.—Brinz)§ 331.

OGverts wafiva MoxeRb OHTH |PAsIMUHEN: Kags ThiecHas
Bemlb, TaKh M GearhnecHdd, Haup.;*¥sydpykrs !, mpaso rocynap-
CTB2 Ha UyOIMYHEIe HANOrH (BPEMERHAs Nepeiata 3TOL0 Npasa
uy6imraHayh nepBOHAYAIBHO NPUIHABAIACH KynaeH-nmpogasei.
mosxake wnafimoms) % m Teleps, HAMp., MOCTOBHE H mOCCelnse
cO0pbl HEPBARO MPENOCIABTAIOTCS YACTHEIMG IAUAMB. 3aThis, Raxs
ABAAUMAA Bellb, TaKD I HEJBHAKHMOCTB; KAKD COOCTRGHHAA Belb
OTAAIONIAr0 BHAHMEL, TAKD W 9Yy:kad °; mocabiiee Bb JACTHOCTH
mvkers wmbero BB Toms cayuak, ecam cams HamuUMaTeNds OTIAGTH
BEIIb BHAUMH TpeTheMy Jmuy (mogmaems, sublocatio); maa aroro
He Tpebyercs JI03BoJenia Xosanaa (Haumojasua, locator) *. Ecinm
BeIlb NPMHALIEXHTH CAMOMY HAHHMATENN, TO XOTOBOPH HHYTO-
#eHb °, pasph ecim Brajgbuie M UGIB30BARIE MPHHALIEKETH
Apyromy °. 3arbumb, KaKD IIOAOHOCHAA BeN(b, TAKD U Belllb, rox-
HAA TOJBKO A4 TOJB30BaHIA B THCHOMS CMEICHB; BB COBpeMeH-

1.8 L 21C. h t 4 65.—* 1. 20, praD. b, £.:19..9

*112. § 2 L 38, D. de us. 7, 1,—* Festus s. v. venditiones; Hyginus
p- 116, 12—14 (ed. Lachm,); 1. 16. D. de v. 8. 50, 16.—3 1. 7. L. 9. pr. § 6.
D. h. ¢ 19, 2—* 1. 60. pr. D. h. t. 19, 2; 1. 6. C. h. & 4, 65.—3 1. 20. 1. 23.
C. h. & 4, 65 1. 15. D. dep. 16, 3; I. 45, pr. D. de r. i. 50, 17.— ¢ 1. 29, pr.
D. qu. m. us. 7, 4; L. 35. § 1. L. 37. D. de pign. a. 13, 7; 1. 28. I. 37. D. de
acq. poss. 11, 2.



202 OBA3ABHOCTH KOHTPATEHTOB®. § 294.

HOIi 00sifenHOl phun Haems masmBaercs apenpoio (Pacht), ecuu
BeIIb TOCT2BISETH MIOXM HJIM MOJOOHHE A0XOAm (mmbmie, rocru-
HULQ, skeXb3HONOPOKHRA 6Gyfers OTiATEA BB apenny); €loso
Haews (Miethe) orpammunsaercs upowumu semamm (JOME, EOpabitb,
BEPXOBaA JIOMAlb); PUMCKAI TEPNUHONOTiA HTOF0 PA3IMuis He
3HANA; PAsJMYaId  TOJBKO APeHAATOPs  CeNbCKOXO3ANCTBEHHATO
yuactka (colonus) ors mamuMarena goma (inquilinus); cospemennas
HAYRa OTHOCHTH CIOBO «HAEMB» kO BChMB Bemiams.

Haews semeii uwmfers maoro cxomuaro ¢s kymaeio; xbicrsis
HapuMaresd o nokynmuuka suoanb anagormuus. Ho u o0Bekrs
HMYUIECTBEHAArO HAAMA CPOACHE Ch OOBEKTOMB KYILIM; YTO He Mo-
eTh OWTH HPOJAHO, TO HE MOKETH OHTh H IPEAMETOMT Haiima,
U OOpDaTHO, YTO MOKETh OLTh IPOJAH0, TO 10 OoNbmIed vacTH
(xors U He Becerja) MOXKerh OHTH OTIAHO, BHAUMEI, HO pasiaudie
3aKII0YAETCA BEL TOMb, UTO O0GBLEKTH SYILL WEPEeXONTs HABCeI A
H BOoIRk BB COCTaBb UMY IECTBAS "noxyun?ua (oTkyna orbr-
CTBeHHOCT Hpojasua: ut emtorigem, kabereliceat), memay Thus
Kakb HAHHMATEJdb OOHKKHOBEHHQ 0QJIY 1aeTh 00TLeKTs HalMa NAlb
HA BpeM:A U TO JUIB €O CEOPQHHI s FOJHOCTH UM NOXOIHOCTH;
OTEYAa OTBhICTREHHOCTS XOssmmawab re conductori frai liceat .
Cponeroys kymiu u Haﬁy_a Beme# o0BiaCHAeTCA TOTH (PAKTh, YTO
ApeBHie PHMCKie OPHCTE CHODMIM, KyXA CabIverh oTHeCTE HBKO-
TOpsle A0roBops:: b Eymk mim kb maiwy % cp. § 179 np. 3.
§ 207 np. 9 & BEIHE 1. 2.

h. § R94. 0643aHEOCTE KOHTPAreHTORD.
Vangerow, §§ 641. 642 — Windscheid, § 100.— Brinz, § 331.

Hss noroBopa HaiiMa BCerza BOSHHKAKTH 00ASAHHOCTH 1T
06baxp CcTOpOHE.

I. Odasannocmu wosauna (Jocator). Oms xomkens TepBHIit
cosepmuts cBoe Abiicrsie (§ 215 np. 1a), a mMeHRO, OBB 06A3aHD:

1) llpenocrasars HaRUMATENO NONB30BAHIE HAHATOK BB
€0 BehME ed npunmajguesnoctama |, crbioBarensno, rhiecnyio Bemp
nepexars nanumarensio (b detentio) *. Ecau npepocraBiemie noas-

L9 pr. L 15 § 1. D. h. t. 19, 2.—8 Gai. 3, 145 sqq pr.—§ 4. I. h. &,
3,24;1. 2 § 1. D. h. ¢ 19, 2.

T1L15. pr. § 1. 1. 19. § 2. 1. 24. § 4. D. h. +. 19, 2.—* 1. 2. § 1. D. de
P- a. 41, 2; L 6. § 2. D. de prec. 43, 26.

3
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joBamia crbramocs cayvaiino HeBOSMOKHEIMB, TO AOrOBOPH Dpe-
KpAIAeTcs: XO34UAD He NOABepraercd HuKAkoH OTBBICTBEHHOCTH
B He 1npioOpbraers BHKAKOrO TpeoosaHid HA HAEGMHYIO [JATy
(§ 269 up. 8); ecanm aTa HEBO3MOKHAOCT NPOHM3OMLIA OTH APY-
TAXH OpOudAs (Hanp., ETO JA00 OTAANG BHAIMBEI TyAKYI0 Bemp,
u AhficTBUTeIBANN cOOCTBEHHAKD IHMAETH HAHUMATENd BeIH IO-
cpeacTBoyMs rei vindicatio), TO X034unb YIIAYHBALTH UHTEPECE.
xora Om ma ero cropont me Gruo culpa °.

2. Omt 0643aHE NPELOCTARUTH Bellb B TAKOMB BHAB, 4T00H
GBI0 BO3MOMKHO 10Ib30BaHie ew coraacHo odbmanio *. Ecan
Bemp MMBers HeOCTATKY, 8 XO3JHHDL 3aBBIOMO YMOJUAND O HHAXG
Il BH CBOeMDb OObHmianmin SaABHJAB, IO OHU OTCYTCTBYIOTH, TO
ond 06:3ans BosMEeraTh unrepecs °; B UPOTUXD CHYHAAND rbao
3QBHCHTH OTH TOrO, NPENATCTBYIOTH JH HEIOCTATEH 0JIb30BAHIIO
BHOJHDB miu BH 3HAYATENHBOM ubp’t dIn %e WhTe: B OEPBOME
cayyah Xossmmp Jmmaercd TpedoBaffia Bceil HAeMHON HIATH M
9acTH ed °, BO BTOPOMB—HEIOCTAEN He ORA3KBAITE HHKAROTO
BILARi# na 00A32HHOCTA KOHTPATRHTOBEN(S 269 np. 9.§289 np. 31).

3. Ous 064828 npeocTasiyh RadiiMaTeno odaajanie (detentio)
I TMOXB30BAHie BEMLIO 4 6ee GpeMa wauMe '; TOITOMY OHB He
ombers npaBa 6esn 0CO@EING OCHOBAMIA NPOU3BONATH uzwbneria
Bb HAaHATON Bemuy'MBMAOWiA MOJNB30BATHCA €0 (HAmp., PeMOHTH
IOMa KonyckaercA qumE Bh cayiak ocoboh neo6Gxoumocta) 5 31.
TO :Ke Bpemd OHL NOLKeAh NDOUIBOJATH HEOONOUMbIA NMOUMHRY *

4. Omb 06a3amb meern Beh COOPH M [OBHHHOCTH, JEKAIIA
HA caMoii Bemu '© (nosemenbHBIE 1 JOMOBHIe HAJOIH, HO He KBap-
THPHEIE); 06A82HH BO3BPATATH HAHUMATEN BCH HEOOXOXEMHLA 1
TMoJNe3nHa usfepAkkn ma Bewps ''; orsbuaers sa culpa levis '

Hers, npyaajie:Raiiii HARHMATEI0 TPOTABE XO3AMHA JIid CyAe0-
HATO OCYIIECTBIeH1A 9TnXs 00AsaHR0CTel, HasnBaerc: actio conducti.

II. O6asanmnocmu namumames:

1. Hamumarenr 006:3aph VIUIATATH XO08AMAY postnumerando

sll?—-'.}§1l.15.§8.]31p1'.Dht19,...—-‘]19.511)]1!;.
819 D h. £, 192 - 1. 6. 8§4. D. de a. e. v. 19, 1.—% . 10. §1.
25, Dht.l‘.l,"-—’l"5§§1°].h0prl}.h.t,l£j,‘"’ —8 1. 19.
5. pr.1.35. D. h.t. 19, 29115 § 1. 1. 5. § 2. D. h. t, 19, 2—
I un, § 5 D, de via publ. 43, 10; 1. 32. § 6. D. de adm. tut. 26, 7 1. 4.
90, § 4. C. do agr. 11, 47.— 1 1. 19. § 4. 1. 55, § 1. D. h. t. 19, 2—2 1.
§ 2. D. comm. 13, 6; 1. 23. D. de r. i. 50, 17.
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HAeMHYI0 ATy ‘% kb 9TOMY OHB 06A3HD U Bb TOMB caydab,
KOra O0OCTOATONBCIBA, KACAIOMIACA J4uUHO €r0, BOCHPEHATCTRO-
BAJIM 1I0MB30BaHI0 '*; ONB 0CBOGOXIACTCA OTH ATON OGASAHHOCTH
TOJBRO Bh TOMB Cayuab, eciid XO3AuMHB eMy He NpefocTaBIAeTH
noabsoBamiA: locatoris est periculum. Ecam moassoBanie sempio
Cokpamaercs BL 3mpauurensnod mbph seabacrsie caywas, to co-
paswbpHO yMmenbiaercd u Haemmaa maara '* (cp. § 269 mp. 8. 9).
Ocotnia mpasmia npambusoTca Kb apenxh cerbeko-Xo3aficTBeNAArO
Y9aCTKa; 1O COOGPAKEHLAMD CHPABEIUBOCTA, APEHAATOPY cOaB-
Jderca apenjHad nuara (remissio mercedis) '®, ecam, mo wupea-
BHYAHHOMY HECYACTHOMY CAydalo (HABOAHEWie, rpajb, HamecTBie
HempiATendd o T. 1) '", OHB He MOk H3BIEYs ILIOXOBE (ETANO
OITh, JT0 HE OTHOCHTCA Kb HECYACTHOMY CIYIA0 CBh MIOLAMU
n0cAn AXD perceptio), i ecnd epexs OLLIb 3HAYATENBELIH % Bpo-
eMs, eClH CPOKD APHIE OGHUMAETE MECKOABEO MePioTOBT maBile-
9eHld II0X0BB, TO APEHAATOPH HOTKeHD ypaBHOBECUTL HeypO-
Kaliuii rogs Goxbe ypomaHpBIMA), TAKD YTO SBEHTYANBHO OHbB
0643aHD jJomIaTuTs BuocxbrctBi™4?: “eolonus partiarius He Mo-
#erh TPeOoBaTh COABEM aPeHAMOH miaTe *°.

2. Hanumatens mog0Gmemy Npasaxy (o roCHOACTBYIOMIEMY
mabmio, Beerga) orsbyases sa culpa levis ', crano Omrh om®b
oﬁasam. Gepeus BemWb OTHWHOBDe:kIeHiii **, BbL cayuah Hadma
IBIEMMOI Bemim OHB, 1o MubHiIO aBropa aroro yJeGHHmKA, OTBS-
daers 3a cyOnerTusHyios(rexnuyeckyo) custodia ** (§ 237).

3. Ilo oxomuaniu cpoxa mafiva HammMaTenms 06A3aHDb BOSBPA-
TATH Bel(b X08auHy *' BH IEIOCTH, NOCKONBKY BT0 BOBMOKHO
Upu YCIOBIGHHOMB MOJb30BaHIM el0. Kean Bospamenie Bemmu
BOOOme MM BO3BpameHie eA Bb LEIOCTE €TI0 JId HEro Hesoa-
MORHRING 10 ero coOcrBenHOll BHEB, T0 OHB YyIuIAYMBaETH XO-
sanHy nnrepeck *°. Ecam odb (Gessb OCHOBAHIA OTKA3LIBAGTCS BLI-
AaTh Bemp J0 CyA. phbmenia, To, 0O 3akomy uMO. 3eHOHA, ero

.

12).24 §2 D.h £19,2—" 1 24 §2 1. 27. § 1. L. 55. § 2.1 61.§1.
D. h. t. 19, 201 15.§1.59.1.25.§ 2. L 27. pr. D. h. £.19, 231 15, § 7
D. h. t.19,2—% 1. 15, §§ 2—4. D. h. +. 19, 2.—181.25.§6. D, h. t. 19, 2.—
3], 15.§4.1) h. t. 19, 2, 1. 8. C. h. t. 4, 65— 1. 25,§6. D, h. t. 19, 2.—
19 pr. L1l pr. §3.1.13.§1. D. h. . 19,2—71. 11. §§ 1. 2. 1. 25.§ 3. D.
h.t.19,2.— % 1. 5. § 15. D. com. 13, 5 L 28. C. h. t. 4, 65; § 5. L. h. t.
3,24 of 1. 14. § 16. D. furt. 47, 2.— M 1. 25, C. h. t. 4, 65.— ™ ]. 9. § 3.
L1 1.13. §§ 7. 8.1.19.§2 1. 25. §3. D. h. t. 19, 2; 1. 27. §§ 9. 11. D.

ad. L. Aq. 9, 2
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npUCYAAAIOTs Kb yuaarh Asofimoro *°; aToTh wTpadn Temeph He cy-
meersyers (§ S1).

Mews, npmmagiexami#i Xos3auHy NpPOTABS HAHAMATENd JiA
cyAeGHAr0 OCYMIECTBICHIA STAXH 00A3aHHOCTeH, HashBaerTcd actio
locati.

00a3aHEOCTE HAHAMATEAA U0 OTHOMIEHI KDL XO03AMHY HE Hi-
wBHAIOTCA, eCId NMepBHi OTAAeThH Bellb OThH ¢e0d BHAKME TperheMy
aany. Cv apyroifl CTOpoHH, OTh 3TOF0 HEe BO3HAKAETH HHKAKOrO
NPABOOTHOMIEHIA MEXKIY BTOPHIMD HAHMMATENeMb (IIOJHAHAMATE-
JeMb) H XO3AMHOMD; HO €CIH NPEeIMeToMb HafMa CIVEATEH IOMb,
TO X03amAD uMBers sanorosoe mpaBo Ha invecta et illata mogma-
mumarens ' (190 mp. 24), a nocxbauifi, YT06s 0CBOGOXUTH CBOH
Bemy, uybeTs OPaBO 3aMMATHTH HAGMHYIO [UAry NPAMO XO3AHHY
qomMa *® (§ 226 mp. 13).

Ecip Hangmatels JOIATHTD H2eMBYIO ATy MM He YILIATHITH
esn Berbaersie mora accipiendi XosgWna, T0 mOCTBRHIE XOJKENs
XO3BOJUTH €My 3a0paTh BBE3GHHHH W BHECEHHHIA BeINu; Kb ATOMY
MOKHO NPAHYIATH X03ANHA NOEpeacrBont interd. de migrando *°
man extraordinaria cognitios *°.

e. § 295. Ocobria 00HOBaHiA mpeRpAmeHii.

Réder, Abhandlungen. Nr. 1. '1833. — Vangerow, § 643. 644. — Windscheid,
§ 402.—Brinz, § 331.

Jlorosopy mMyliéerpeHHAro HafiMa CBOKCTBEHHBI OCOORA OCHO-
BaHiA TpeKpallesid:

1. Hemeuenie eépemenu. Eenu HaeMb 3akIiodedh 0(eadb orpa-
HAYenia onpexbleHENIND CPOKOMB (HAmp., Me&EAy Npobsxumt H
X03AMHOMB TFOCTHHHIE), TO OHD NPOJOXEKEAETCA X0 THXD IOP®,
HOKa OJHA M3b CTOPOHD He OTKakeTcA. Ecid e CcpOKD HaAMa
onpexbiens, TO HaeMb KOHUAETCA HCTEYCHIGMb YCIOBIEHHATO
CpPOKa; HO TAKS Kakb HAeMb €CTh KOHTPAKTH KOHCEHCYAJbHAIE, TO
OHD CUMTAETCA MOTYATABO NpORoLxeHHmMb (tacita relocatio),
ec/H HAHMMATEIb NPOJOJKAETH II0NB30BAThCA Bembio (e3b Boapa-
#eniit co croponsr xosamEa '. Bonpocs, Ha CKOABEO BpeMeHd
NpOJOJNKEND Haewmb, phmaerca Bb TOMB CMBICHE, 4TO apenia

%] 34 C. h. t. 4, 65.—3 L. 5. pr. D. in qu. ¢, 20, 2 1. 11. § 5. D. de
p. a. 13, 72— 1. 11. § 5. D. de pign. a. 13, 7.—* t. D. 43, 32: de migrando.—
2], 1. § 2. D. de migr. 43, 32.

11.13.§ 11. 1. 14. D, h, . 19, 2.
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CeNbCKO-X035iiCTBeAAAro yyacrka mwbers cuny Iume Ha Teryuli
rOXb, Takh Kakb BOJA CTOPOHB, BEPOATHO, HANpABAEHA HA 3TO
BpeMA ”; OTHOCHTENBHO TOPOACKEXD YYACTKOBS MCTOMHAKH Ompe-
abaaors * «ut prout quisque habitaverit, ita et obligetur, nisi
in scriptis certum tempus conductioni comprehensum est»; no
FOCHOACTBYIOMEMY MHBHI, 3T0 03HAYAeTH, UTO BbH cayyak moi-
YAMINBAr0 IPOJOJIKCHIA HafiMa Kakgas CTOPOHA BO BCAKOE BpEMA
MOZKeTH OTKAsarbCA OTh J0roBOpa, passh ecaim BD nepsoHA-
JaNbHOMB JMoroBoph imuceMenHo OmuI0 ycuosaeno onpexrbienmoe
BpeMd Hai#ima, HOO TOPAa STOTH CPOKDb IbfterByers u  xaa
NPOJIOIECHHAr0 JAOrOBOPA; HO MHOFIE JODHETH TOIKYIOTH IpH-
BeJeHHKA CJI0BA UHAYE, H IIPH TOMDb UXD O6BACHEHiA BechbMa pas-
HOOOpa3HLL. 4

IroTs cmopuntil sompoc Be umbers Teneph Nas I'epanin BamHAT0 3Ha-
Hehid, TdEbs Kakb IPOI0IRHUTEALHOCTE MO TIDOTOJIREHHAT0  T0T0BOpA
oupeibasercs noseioly MBeTEHIMI OORIYHEIMA HOPMAMH AW A0TOBOPAMN.

2. Omemynaenie nanumameaaNgms 002060pa TONYCKALTCA BS
CIBAYIOIAND CIYYRAND: a) eClusNQ3AAUb He NePeideTh eMy Bemlu
‘Bb YCIOBIGHHO@ BpeMs HUAM BB Bulb, MOCTATOYHO TOAHOMSB A
nonb3oBamia *; b) ecan/cr WQIBBOBamieMD BEIIBI COEIUHAETCA
Kakad ambo onacﬂocm A HAHEMATeXd (Hanp., NpHOTIKAETCH
BOACKO uenpune.uem cocfﬁmam JOMB FpO3NTH najeniems) °.

3. Omemy Ynaguie wodguna oms dorogopa Jomycraercs Bh CIBA.
CIy9adXb: a) ecHTHaHuMaTe s He BHOCHTBH ILIATH Bb Tedemie
AByx®s abre b) ecam BapmmaTens 3I0YNOTPeOIaers Bempio ';
€) ecim HeOOXOAUMA NOYUAKA BEd, He AONYCKAOMAd HOJB30-
Bamia ew °; d) ecam XO03auHb 3Mauid 110 ReNpejBUABHHEIMG 00-
CTOATEJNBCTBAMB CAMT HY:KJAeTcd BB HeMb °. -

4, Ilo 0. xomr. y. §§ 17. I8, orRpuTic KOEKYPCA HAYb BMYMECTHOMS
HAHUMATEJA BIA XO03AHHA J2eTh npaso PACHOPATUTETIO Iiﬂﬂh‘.j'pﬂﬂﬂﬁ MACChI Hal
APYTOMY KOHTpareHty miam obomws BMEerh mocah Hagiemamaro Hpeisapenia
OTCTYIIATHCA OTH J0TOBOPA.

Cmeprb 0JHOr0 135 KOHTPAreHTORh He HMBETh HUKAKOrO
BAlAHIA Ha JOroBOpb Haiiva '°. PaBHHME 06pasoMb W OTYY:EKIeHie
BEI(H XO3AUHOMD; IMOBHAHMOMY, NPOTUBHOE YTBEPAAAETDH IOPHIH-

21,13, § 11. cit; L. 6. C. h. 6. 4,65.—? L 13. § 11. cit.—3 1. 24. § 5.
1.GO.pr. D.h..19,2.— 3 1.9, §1.1.13. §11.1. 24 §$2. 4 D.h.t 19.9.—
91 §41.25, §2 160, pr. D. h. £. 19, 231 27. §1.1. 13. § 7. D. h.
19, 2 1 28. D. de damn. inf. 39, 2—S1 5. § 1. 1. 56. D, h, . 19, 2; Nov.
20. c. 8—7 L 3. C. h. t. 4, 65; Nov. 120. ¢. 8 ¢, 3. X. loc. 3, 18— L 3. C.
.t 4, 65,—31 3. C. h. t. 4, 65.—9 1, 10.C. h. t. 4, 63; § 6. L. h. t. 3, 24.

. 32.
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yeckaa norosopra: «Kauf bricht Miethe» (vendage passe louage,
HaeMb yerymaerd kvirb); mo xhilcTBuTenbHOE 3HAYEHiE ed 3AKNI0-
Yae1¢A JUmMb Bh TOMB, 4T0 NOKYNIULh, AOCTHrHYBDH no traditio
npaBa COGCTBEHHOCTH HA Bemlb, MOKETh JUIIUTE BAHUMATEN
M0JAb30BAHIA Bemplo '', TaKb KaAKL OM3 HE CBH3AHD JOrOBOPOML
Hajima '?; HO ecam 310 IEACTBATENBHO CAYINTCA, TO HABAMATEND
MOKETH TPeGoBaTh OTH TOr0, ¢h KhMB OHL B3KIIOYUIB LOrOBOPD
HaliMa, TIaTe’ka HATepeca '°: ecam ke 5TOro He cayuarcA (HAmp.,
HOTOMY YT0 MORYMIMUKD 06432JCA Upexs XO3AUHOME [NPOTABIOMS ]
UCHONHHTH AOTOBOPG HaliMa), TO HAHNAMATENb AOJKEHD HCIOAHITH
cBou 06asanAocta '*.—Bo AMAOrIXD NAPTHRYIADHWNG DpPaBaxs, Brpo-
qems, yhicrByers uporusonodn®Hoe npannao: <Heuer geht vor Kaufs
(kynaa yerynaers BafiMy), T. e. DOEYIUIUKD ©BH3aOB AOTOBOPOMD HafiMa H
HE MO®KETh JAMIUTHE HAHAMATENS M0JIL30BAHIA BEMIBLI0.

P

2) § 296. Juwumsii maems(loc. cond. operarum).

Lowenfeld, Iniistimabilitit und Hongrirungider artes liberales im Romischen

Recht {sn ocodemmoctm crp. 400—467) 8% Festzabe fir Planck. 1887.—

Idem, Ueber den Dienst-, Werk- und Auftragsvertrag nach dem Entwurf

des biirgerlichen Gesetzbuches.Crpa25 gn. 1889, — Vangerow, §§ 645. 650.—
Windscheid, §5 401. 0% — Brinz, § 332

L. O6sexms wdiiva. @an cocrours BH TOH pabouelt canh
JANA, KOTOPAHd UPOABIACTCA HC 63 CB0600MON AYr06HOU Inamens-
pemecirennakoss (factum quod locari solet ', T. m. operae locari
solitae, illiberales). Locator operarum OOGHKHOBEHHO €CTh CaMb
paGoui#t (manaBmifica), HO MOxkers OWTh W Jpyroe JHIO, Hamp.,
OTellk OTXAEeTH BHAIME pad0uyi0 CUIYy CBOEr0 ChHA, UATPOHD —
€BOEro BOJNBHOOTHYIIEHHUWEA (YT0 MHOrZa X03BoJanock) '*. Bopo-
qeMbB, JUvHAND Haems Owrs BB Pumb cpaBmurensno phakEmn
ABJEHIeNMD, TAKh Kakb JOCTATOYHO ORUIO CBOMXB U HAHATHIXD
paGoBb; MOATOMY U KCTOYAHUEU NIOCBANIAIOTH JHYHOMY HANMY MAI0o
whbera ?, BeabacTsie uero HOPMEI PHUMCKAr0 OpPaBa M OCHOBAH-

1195 §1 132 D. h. t. 19, 2; 1. 120. § 2. D. de leg. 1 (30)—" 1. 9:
C. h. t. 4, 65; I. 59. § 1. D. de usufr. 7, 1. —2* Cu. mbera np. 11.— 1. 25,
§1.1 58 pr. D.h. £ 19, 2 1. 9. C. b, & 4, 65.

1. 5. § 2. D. de praeser. v. 19, 5.—12 1. 25. § 1. D. de op. lib. 38, 1.—
2 Be enba. mberaxs: 1. 19. § 9. L 26. 1. 38. pr. D. L. t. 19, 2; 1. 22, C. h.
t. 4, G5.
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HEIXh Ha HeMb HOBHND NapTHEYIADHHXD 33KOHOAATENBCTBD
ABJAKTCA HEIOCTATOUHRIMH JIA PaG0YEXb JOrOBOPOBH Temepem-
BAr0 BpeMeHn. Db BmAy 3TOro yerassi 0 NPOMBIOLIEHHOCTH
19-ro croxbria (Bb gacrmocra IMmepckifi ycrash O OpPOMEIMLISH-
gocta 21-ro ioua 1869 m HOBeNIH Kb HeMY) OLLIM HDUHYAICHE!
OpeupUHATh HOBHIL NepecMOTph W HOPMHPOBKY paGogaro XOro-
BOpa; HOPMUPOBEA 3Ta Kacaercd Bb ocofemnocTm pabouaro Bpe-
MEHH, IIare;xa 3apaGoTHOM IIaThl, O06A3aHHOCTH NpeABapeHid o
msaMbpeniu OpeKpaTHTh AOrOBOPH, CTA4eKD, MOPAAKA [POH3BOICTBA
padors, paborsr xemmmus, xbreii m HecosepmennoabrAUXH pado-
9EXD, PaGouWxh KHEEKEKh ¥ paldoudxs CBUIBTeNbCTBH, OXpaHeHid
6€30MACHOCTH KH3HM, 310POBiA M HPABCTBEHHOCTH pPadounxs. ITa
HOPMHEPOBKa BH BNV TeNepemHAro UOJO0:KeHiA paboyaro BOUPOCA
He MOXerh OHTh NMpPH3HAHA 3AKOHYEHHOIO, HO ® BHpeAb OoHA Oy-
Jers OpPOHCXOAETh HO UYTeMbh 9YacTHONDABHBIXD Roxuduramii, a
nyTeMbh MMIEPCKAro NDOMHIILIGHHAro sakooxatenscrsa. Hue-
-cabayiomee manoikeHie. orpaHMUUBANIEecs DHAMCKUME HOpPMaMA,
Ae MOkerh OHTh BB BHLY BHIeCKAZAHAAN0 NOCTATOYHEIMD A
3NAKOMCTBA Cb TenepemHAMb €OCTOAHIeMD IIpaBa Bb JAHHOM
obaacra.

II. Odasanmocue:

1. Odazawnoeme wanAuwzocs (MIE  OTAABMAr0 JPYroro
saaiuer, locator operarum). OFD JOMKERD Bb TeyeHIe yCIOBIEH-
HArO BDeMeHH HpelocTaBidars o0bmanuyio padouyo cmay °, ecinm
aTOMy He noMbmaiTh caydainm oberoaTenscTsa (§ 269 np. 11);
oD orpbuaers mo o0memy opasmay 3a culpa levis, a mo orao-
menil Kb ABMAEMMBIMG Bemawh, o mMabHio asropa aroro yueo-
HUKa, 33 CYOheKTHBHYIO (TeXHHIeckylo) custodia, a e 3a culpa levis
TOJBKO, KaKb M0Jaraerh rocuojicrayomee mabmie.

9. O6azanunocmu narvumamera (conductor operarum). Onb
006:43aHb TIATHTH YCJOBJIEHHYIO OIary, XOTd OR HE BOCIOXb30-
Bajeca padoyew cunow, passh pamasmidcd 3apadoTarh PABHYIO
CyMMy, HAHABINCH B APYyroMs Mberb; oHb e 0043aHD INATUTH
HAEMHO# ILTATH, ecld HaHABmIlicA He HCHOIHAETh PadoTh, XOT4
6H npAINHOI ATOMY Omurs cayuad (§ 269 ump. 11). Ons xox-
AeNDh BO3BPATATh HAHABMEMYcd BCH OCHOBATENBHAIA H3JEDIKEH.
Onb orshuaers 3a culpa levis.

31,92 €. h. t 4, 65.—* L 14. § 17. D. de furt. 47, 2.
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Hexku gna cyreGHArO OCyIIeCTBIEHiA 3THXB 0643aHHOETEH CYTH
act. locati m actio conducti.

III. Ceobodnan Oyxosnas dwameaviocms, waxs npogeccis
(r. B. operae locari non solitae, operae liberales), o6aumana y Puu-
JAHD pasidIEEe BEJH AbATenpHOCTH °: 00ydeHie HayKaMb, yCAyrH
aJIBOKATORS, 1EATEASHOCTH ACECCOPOBD, KOTOPHE (YHEMIOHUPOBATH
BO MHOTHXD POCYJapCTBEHHHIXD Yupexjeniaxs (iuris studiosi) 7,
parbe momoms Bpadedt, XHDPYproeb, IMOBHBAJBHBIXB 06200KH (HO He
thxb, KOTOpHE 3aroBapuBalYb GoabsHb), paGoral semaembposs °
6yxranreposn (librarii), crenorpadoss (notarii), npodeccio makxe-
poBs (proxenetae) °, Koropsie Ghuiu-y PrMIAES DOCperRUEaMA
Bb PA3HBIX> TOProBHXB CABNKAXD (HO Tak#ke W Bb 3aKMOUEHIA
6pakoBb, onpexbrenia Ha poiaxHOCTH U T. H.) '°.—Beb oty Buam
xbaTenbHOCTH BD JpeBHee BpeMA He MOrid OHTbH INpeIMeToMb
opajaueckn 0643KBAIOMAr0 AOroBopa™ti;, OYeBHIHO IOTOMY, 4TO
Bb OTHXD CIyYadxb CUNTAAN HENPAIAIHENG | B HEeNPAKTATHHMb
npuvbaenie npnayxienia. Be nespmbiimee Bpems, XoTd NOHATIe
06A3HBAIONIATO JIOFOBOPA TOxKe! He-WPIMBHATOCH, BCE TAKH, ecIm
yeayry OBIM MEnoJienst JAOOPOBOJNLHO, MArdCTparhl pasbmpaid
atu jgbra BB cognitio estraomdinaria, raxn xacaomizca TpeGo-
ania romopapa (honoratium '*,Vsalarium ', merces '*, y makie-
poeb—proxeneticunml; philantbropium) '°, Taks @ Kacaomiica
BO3MOKHEXE BerpBunmxs |1 Tpedosamifi '?; Toapko upodeccopn
(¢unocopin u npaBoBbLEHIA He MOMIA OPeABABIATH MCKA O TOHO-
papb '®. Paswbps romopapa oupexbusica ycemorpbmiewms Marm-
CTpaTa; Aid AaJABOKATOBB ORI NOCTAHOBIEHH 3aKOHHHHA mMaxi-
mum *°.—Teneps cymeerByers cuopb, ALACTBYIOTH Jn eme Ha-
4aja PUMCKAr0 NpaBa, WA Ke K CBOOOAHYIO AyXOBHYIO xbarens-
nocTh crbiyers O6CY&IaTh MO NPABHIAMD JHIHAr0 HAAMA.

5

% . D. 50, 13: de extraordinariis eognitionibus et si index litem snam
fecisse dicetur.—*® 1. 1. pr. § 6. D. h, t. 50, 13.—" 1. 1. § 8. L 4. D. h. &.
80, 13; 1. 1. 1. 4. D. de oi}. ass. 1, 22.—3 1. 1. D. si mensor falsum modum
dixerit, 11, 6.— t. D. 50, 14: de proxeneticis.—" L. 3. D. de prox. 50, 14.—
" L L pr. D. si mensor 11, 6.— L 1. § 10. D. de extr. cogn. 50, 13;
I. 1. pr. D. si mensor 11, 6.—** 1. 1. § 8. 1. 4. D. de extr. cogn. 50, 13.—
%], 1. pr. D. de exir. cogn, 50, 13; . 1. § 1. D. si mensor 11, 6.— ** 1. 1.
l. 3. D. de prox. 50, 14. — % |_ 1. §§ 9. 15. 1. 3. D. de extr. cogn. 50, 13.—
' Bw enywab serphumnixs TpeGoBamiii mpormes 3emaembport mer®s OHAL
act. in factum: L. 1. 1. 5. § 2—1. 7. D. 8i mensor 11, 6. —* 1. 1. §§ 4 5
D. de extr. cogn. 50, 13.— ¥ ]. 1. §§ 10. 12. D. de extr. cogn. b0, 13; 1. 3
D. de prox. 50, 14.
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3) § 297. Ioxpaxs (3axa3s, loc. cond. operis).
Vangerow, § 645.— Windscheid, § 401.—Brinz, § 333.

L Iouamie. Iodpads eosnunaems mmwMs nymems, Wm0 xmo
aubo (locator operis) ecmynaems cs Opyrums (conductor operis,
redemtor operis) 6 coviquense, 65 CUAY KOMOPUW ROCIONIU
06A3aKs CosEpULUMY  ORPEOILHKYI PAlomy 30 OnPeorreHnyio
cymmy Odewers.—IIpegmeronn noapAxa MOryTh OBITE PaGOTH pa3-
HATO POJa: LOCTpofika sfamiif ', mepeBO3ka JHOb WIN TOBAPOBH
no Mopio wim mo eymb ?, oyuemie pewecay °, ompaBa K rpa-

BHPOBKA JDArowWbAHAr0 KAMEA *, IMCTKA W IOYMHKA IUIaThd °,

npEroTOBAeHie GaHHW °; TAKKE XYIOKECTBeHHOE NpOH3BeNeHie,
manp., kapruaa ’, crarya °. Ilpexmonaraeres, 410 MOAPAXIHKD
He JAaeTh BCEro Marepiala s H3roTOBJeHif paGOTH; HHAYe 3T0
OyAers mpofaxa °; HO CABIKA OCFACTCA-HAMMOMB, eciu OHbD
Jaers Jumb 9acTh Marepiana '°.<IInata momers GHTh ompems-
XeHa Bb BENB onmromoii mwbHel (per ‘aversionem) KM IIOUWITYYHO,
oo aHAMb, 0o Mbpams .

. O6asannocmu.

1. O6asannocmu #oopaduwsa. OB Jonxkess cxbaare pa-
60Ty COMIACHO JOrQBOPY . M ciath ee moapausmemy. Onb oTBh-
yaeTh 33 HeJOCTaTRH paGoThl; NpAYEMb, N0 NPABHIABHOMY MEBHIO,
Ge3pa3nayno, OPOMBOILIA 1M OHM IO ero COGCTBEHHOMY HeJO-
cMoTpy MM 10 BEEEeFo mopeii '°; onmb orsbuaers 3a culpa le-
vis, IO OTHOMEHI0 Kb ABHKUMOCTAMD 33 CYylOsexmusnyio (TeXHm-
geckylo) custodia '*, a He ToapkO 3a culpa levis, KaKb yTBepiK-
xaers rocmoxcrByiomiee submie (§ 237); HO ecam mOxpAxWBIIIMH
npuaAns paGory Gesb Boapamenidi (0X0OpETB), TO MOAPAXIAKD
oTBbYaeTh JMMNb TOLAA, KOrJa OB CKIOBHNG NOJADANNBIArO Kb
ono6penixo o6manoMb (dolo), T. €. YMBIIJIEHHO CRPEIB HeXo-

1122 §2. 1.30. §3. L6569 160 § 3 4.1 62 D.h t 19 221 11,
§3.1.13.§§1.2.1.19.§7.1.25.§7. D. h. . 19, 2. —3 1. 13. §§ 3. 4 D.
h.t19,2.—41. 13. § 5. D. h. . 19, 2 —51,13. § 6. L. 25. § 8. 1. 60. § 2.
D.h.t. 19,2 —%1L 58 §2.D. h. . 19, 22—71L 5. § 2. D. de pr. v. 19,
5—21.20.D.de c.e. 18, 1.— L 2. § 1. D. h. £ 19, 2; 1.20. 1. 65. D. de c. e.
18, 1; § 4. I. h. t. 3, 24; Kaceiif 6murs apyraro mabais, Gai. 3, 147.—1 L 22.
§2.1.30.§3 D.h. t. 19, 2: 1. 20. D. de ¢. e. 18, 1.— 1 1 30. § 3. L. 36.
Lb5l.§1D.ht 19,2 —215.81.1ifD ht 19 2. —¥1L 62 L 25
§7.1.13.§ 5. D. h. . 19, 2—1 |, 6. pr. D. naub. caup. 4, 9; 1L 12 pr.
L 48. D. de furt. 47, 2; §§ 15. 16. I. de obl. quae ex del. 4, 1.



OCOBEHHBIE CAYYAR HAiimA. § 298. 211
cratsu paborel '®. 3a caywai ous me orBEYAETE W MOKETh
TOFAa MO NpaBmibHOMY MEBHI TpeGoBaTh YaCTH HAEMHON IJTATH
copa3wBpro ceoelt padord (§ 269 mp. 13).

2. Ob6asannocmu nodpaduswaro. Ilonyiass pabory, oAB 004-
320D YIJATUTh OBHYy; TOYHO Takke, eciau padora mormbaa OTh
cryraa (§ 269 mp. 13). Ond orsbuaers 3a culpa levis. Ecam
M3ePEKN MHOTO TpPEeB30iiAyTH IepBOHAYANBHYO cmbry mOApAI-
9HKa, TO DOAPAAMBINII MOKETH OTCTYyNUTHCA OTH JAOroBopa 'S.

Mekm ana cygeOHaro OCYOIeCTBIEGHIA OTHND 00643aBHOCTEH
cyrs act. locati m conducti.

4) § 298, Ocobemnbie cayuan.

Miller, iiber die de recepto actio und deren Ausdehnung auf die Postan-
stalten. 2. Aufl. 1857.— Dambach, Gesetz iiber das Postwesen des Deutachen
Reichs. +. Aufl. 1881.— Vangerow, §$ 646. 618.— Windscheid, §§ 334. 401. 403.

L T. u. locatio conductio irregwlaris (Bb WMCTOYHEKAND
abire in creditum). Ona momers gambrs MBETrO Kakh Opm HMy-
MecTBeHHOMT HajivB, Takb m upm Woapans.

1. Mpu wmywecmeenrnoms. wadmmn. By § 294 mur saxbmu, 1ro
HaHUMATeNs KbaaeTca NepiareseMs HANATOH Bemid, X0LKEHD ee e
B03BpaTATE # He orbuaeTs 3a.cayyai. Ho eroponst Moryrs yeao-
BUTRCS, ITOORI MaHUMATeNs Npio6phias MpaBo COGCTBEHHOCTH HA
HQHATYIO Beilb (T@Kb YTO OHD MOMKETH PACHOPAKATHCA ei0 IO Mpo-
U3BOJY), 9TOOK OHB OTBEYAND 32 cIAYYadl H 4TOGH OHB BO3BDATHIH
mhasocts Bema. CorXameHie 570 0CO0STHO YHOTPEGUTENBHO 10 OTHO-
menil0 Kb X03AicTBeHHOMY HHBeHTapio (instrumentum fundi), ko-
TOPHIA apeniarops UMBHIA DONYI2eTH OTH COGCTBEHHHKA '; HTOTH
cIyyail HaswBaercs Bb HCTOYHEKAXH instrumentum aestimatum;
HOBHE JOPUCTHl HA3KBAKTH ero contractus socidae.

2. Ilpu nodpadm. By § 297 mu saxbau, 910 DOAPATYAED
AOJUReNs MSrOTOBUTH DaG0Ty u8h JAHHATO eMy Marepiajia, OHb
xbraerca TOABKO AepiareNeMh Marepiaia m He oTBEUaeTH 33 ciy-
gaii. Ho CTOpoHH MOryTH YCIOBHTBESA, UTO NOAPATYAKD MOKETH
H3r0TOBUTH PabOTy MJIA H3bH NAHHArO €My, WId H3B XPYroro OXHO-
pojiHaro Marepiaja: Toria ORTL ABXaeTca COGCTBEHHHEOMS HEpe-
JaHHArO0 eMy Martepiana n orebuaers sa cayual .—I[lo oGmeny
mibuio, cymeerByers eme mpyroit eaygai loc. cond. irregularis;

W24, pr D hot 19, 2 —18 [ 60. 84, Dok £.19, 2.
11.3.1.54.§2.D. h. . 19, 2—21. 81. D. h. t. 19, 2; L. 34, pr. D. de
auro 34, 2.
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oub (Gyaro 6u) mmbers whcTo TOrAa, KOrAA KIO JUGO NEpenaers
Kopa0elbmiEKy JUIA TepeBoskd XaAboh, X03BOJAA €My BO3BDATUTH
xnb0% TOro ke poxa M KauecTBa. XOTd TaKOH CIyYail MBICAUMD,
rkys me yenbe omb coBchuMb He coorsbreTByerh RBACTBUTONb-
HEIME KATEACKHMb OTHOMEHiAMS; W TO MBCTO MCTOYHMKOBS °, HA
KoTOpoe ommpaerca obmee MmbHie, O0CYHKIALTH HHOR cay9aii:
phekonsko coOcTBenHENKOBs Xxab6a sadpaxToBald U HArpysuia
swberh Kopadas  (confuderant); arawb nyTeMb OHM ciubiraauce
o6muna coGeTenHnKaMu Beed Maccs xaboa (§ 139 mp. 1), maws
qT0 KAMIMA H8b HIXL MOKETh TPeGOBaTh OTH KOPAOENBIIAKA
cOOTBBICTBEHHON UYACTH BCeil MACEH; CIyUYalHkA PUCKD, HAROHEND,
majaeTh HA TpysoupAHEMATeleii, a He Ha KOpaGesblluka. -

1. Jowsops nymewecmaernnuxa % Hparmosupure €5 Kopa-
BeavuguioMs, COOEPICAMERCHs LCMUHNYBILU ROCTAOAAUL) deopa .
ITo mperopexomy edictum de recepto nautarum cauponum stabu-
Jariorum, KOpaGelbIHKT, COAEPKATRNA TOCTHHUIS O NOCTOLIHND
1BOpoBh OTBhUAKTH 3a CYOBEKTEBHYO (IEXHEYECKYIO) custodia
(§ 237) mo OTHOWEHIK Kb Bey@sDh NyTelecTBeHANKOBD I rPysy *
pasph ecim MOJb3OBAHIE ROMHATOK MM TOCTOAINME IBOPOMD
nperocTaBIeHo (esBosNezNg, Wi nepesosta CoBepmaeTCa xapoms’;
He tpedyercs, 4TOOH AyremeSEBeHEAKD LIepeath BEmH XOSAmHY
FOCTHHHAMNM, UOCTOMMAr0 WIBOPA HAM KOPAOIA, AOCTATOHHO NpPO-
¢roro Bueceria "/ Cropuo, ‘enbayers i pacupoCTPAHATH NPABHIA
JMAKTA M HA IEPEBO3KY  TOBADPOBH CyXAMB HYTEMb; BONPOCH HE-
DPABIIBAO TOCTABIGHS, mOTOMY uTo 3xBeh muerh Abio me 0 pac-
npoeTpameniu, a, HANPOTUES, HpuMbAeHie sAukTa pasymberca cano
co6010, TAED KAKD IO 00mEMbh Hauanaws moapana (§ 297 mp. 14)
MepeBO3YNKDL CYXEMb IyTeMs oTphuaers sa CyOGHEETHBHYIO (Tex-
amyeckyw) custodia. — Hazomesana npapia SIERTa mepeniam # BB
Hyu. nogrond yerass 28-ro oxradpa 1871 §§ 6. 11, a passo b Top-
ropoe yaomesie 8§ 395. 400. 697.—MHexs, npuratiesantii nyreme-
CTBEHHUKY H TPY300THDABUTENI0 HPOTHBD COJAepaAarelNa rocTid-
HAHE, T[OCTOANAr0 JABOpA HJH KOpaGeibuKa I cyae0Haro
oCyIIecTBIeniA BHMEHsI0KeHHEND 00:43a0HOCTeH, HA3HBAETCA Bb
gerounmkaxs To in factum aectio, To actio de recepto®.

3 1. 8L. (in navem Saufeii) D.h. t. 19, 2—* t. D. 4, 9: nautae caupones
stabularii ut recepta restituant.—* 1 3. § 1.1 4. pr. 1L 5. D. h. . 4, 9.—
61382 D.h.t.49L3 §1.LGpr. D.ht 49— 1.1 §8 D. h &
4,9—21 3 § 1.5. D. h. t. 4, 9.
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L. Hecuacmmnoui cayuat npu nepesoznts 800aHMs nymems " .
Bn pnmekoe npao mepemuio onpejybienie Pojxocckaro MOPCKOro
nmpasa: lex Rhodia de iactu. Copep:anie ero cabmyomee: ecin
BB cayuak MOpCcEO# OnacnocTH Add 0O0JerYeHia CyAHA BhHIOPACH-
Baercd 32 Ooprb "ee IAu60 Z0Opo (Oonbmiasa aBapid), TO yOWTEH
ponxnnl BMBcrh Hecrw Beh T, XIA KOTOPHXE BEOpacHBaHIE OKa-
3QJ0Ch MMOJe3nsMs '°. ITO N0J0KeHie PACIPOCTPAHEHO HA MHOFO
APYrEX® CAYUACRD; MOPCKOKN ONACHOCTBIO NPHU3HAETCA HE TOABKO
OTMACHOCTh OTEH CHJIbL NPHUPOIL, HO TAKKE M HANANCHIE HUPATOBS ')
Kb BHOPACKBAHIIO NPHPABHEHO, HAMD., NOBPeAIEHIe CAMOTO KOPa6I
(epy6amie wMayTh U 7. [L), BHIEYODL OTH MODCEAXD pasGodHEREORL '*.
Yaacreyiors By Hecedid JORTEOBb COGCTBEHHHED KOpaGia u cob-
CTBeHHUKD Ipysa, 832 UCKIIOYeHieMs Jopo:kuaro mposianta '°) npu
YeMb Upejmojaraercd, TT0 Kopadib HIU Ipyss He IOrHos 3arbyb
Jo oromgania myrz '*. Ilpu pacnpeghiemiu yOHTEOBH CHACEHHHA
Bemy oubRuBaloTea 1Mo MXb teuepéurHefi mbEEOCTH, BHIOpOMEH-
Hea—uo mbab, sa soropyio ombyOamt kynuenu . Pacopexbuen-
HHA 7acTH yOWTROBL B3HICEUBAeTS Kepadexsuuss (mocp. act.
conducti); 5o UX® ymuaTs ROpAGeIBIAKY NPAHALICKHATH ius re-
tentionis Ha cUHACEHHLIA MOy KB EEMY (2 He Kb COGCTBEHHHEY
CHACeHHNXD Bemleil) o6pam@aiorcarch TpedoBaHieMs COOCTBEHHARH
BHOPONIGHHEIXD Bemed '°. OW6oasuii asapin mopcruza kopabiei no-
ApobubiA npapnaa cogepmarcs Bb Toprosows yaosenin § 702 n ea.; uo oruo-
uienin Kb #pounss kopabasis Upoiodkaers IBHCTBOBATE PHMCKOS (PABO.

L puroscerie.

§ 299. Cpaguenie Haiima cb depositum u mandatum.
Cp. anreparypy &= § 296,

1. Cpasnenie wumywecmesennaro mauinma cs depositum. Cn
depositum exoneEs HaeMb HEABH/KHMOM BellH; 00a 0053aTeNbCTBA
cogepkars Bb cedhb noapsoBamie 9y:KRuUMb nowhmeniewms: Nokname-
JIaresb TONb3yercA MOMBIICHIeMD NOKJAKeNDHAHHMATeNA, HAHUMA-
Tedb TMPOCTPAHCTBOMBL X03duHa. CyniecrsenHoe pasmmuie MexIy
9TUME 1ByMA OpPABOOTHOIEHIAMHE rocmoicrsyiomee Mabmie BHAUTH

9 tit. D. 14, 2: de lege Rhodia do jactu.—" 1. 1. D. h. . 14, 2.—11 1. 2.

3.D. h t 14,211 2 §1.3.1.3.1.5.1.D. h. t. 14, 2—11.2.§2. D.

hot. 14,2 —% ). 4 8§1. D h t 14,2 -5 1L 2 §4 1.4 §2 D. h t 14,
211 2 pr. D. h. 6. 14, 2.
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Bb TOMB, UTO MOKIakeNpAHAMATENb JaeTh MEero Ge3BoaMesgHo,
OTAAION(A BB HaAMEl — BO3MESJHO. ITO pasnuyie yKasaHO H Bb
oxnoms mberh merowHmKOBS '; HO BB apyromu mberk, HeeMoTps
Ha yrosops O BosuarpaxieHid, cibaka thwb He Membe HasBaHa
depositum, a moyyIABMEMY MIATY HOKIAMEIPUHEMATENO IPACBOCHA
orsbrerBennocts 8a custodia m act. furti . 9ro kaxkymeeea npo-
tuBophuie npammpsercas exbxr. oOpasoms. lloap3osamie MOXeTd
ORITh NPEOCTaBIeHO0 JBOAKEMDB 00Das3OMb: MIM TaKb, YTO HOIb-
syromjica BuBers ¢p Thun monyuaers pacnopaasenie mberoms,
HId Takbh, 9T0 pacmopAmenie ocraercd 3a TBMB, Yy KOro oHO
Omio upexjie; umepsoe mmbers wmbero npu maimb, Bropoe mpu
Hoknaxbh: mepeoe NpeACTABIACTD BAKHYIO JCAYPYy H OOKKHOBEHHO
Jaercsa TOJBEO 33 DUATy, BTOpOe OOKIKHOBEHHO NpPEeACTABIAETD
MEIRYI0 Yeayry 7 jaerca 0e3n03MesfHOT=HOSTOMY BEH COMHMTE]B-
HEIXB CJAYYAAXE, ecIN YCIOBIEHO %Harpamjeﬂie, TO OpeAnoa-
raeTea HaeMb, ecad nhre, TO UOKIMER (TOMBKO TAKS MOKHO 00D-
ACHATH COJep:kanie mpusefeHHALO™BH mp. 1. mbera).

II. Cpasuenie auwunmo\nadpa €3 nopyueniesms (mandatum).
CP mopyueniems CXONeHS JuIHAET"HaeMb; 00a 0043HBAIOTH OLHO
JMI0 (HAHABmIArOCS—Mamgarapisf) kb gbarensHocTa Bb maTEpech
apyroro. OymecrBeHHOe pagnuyie Mexxy Humug obmee MEbHie
BHIHUTH BB TOMB, 4T0 MaHjarapift xbitcrByernh 0GesBosMesjHO, HAa-
HABMIACA—3a MIATYaudf0 pasnudie BRHICKA3AHO U BH HBCKOIBKHXD
mcraxs MCTOYHMKOBD °; HO BB APYIAXH, HECMOTDA HA YroBOPD O
BOSHArpaxlenin, cxbika npmaHama OOpyueHieMb; TONBKO HCES,
HalpaBIeHHHH HA BB3HICKaHIe BOSHArpaXkJIeHiA, HASHBALTCA TO
cognilio extraordinaria, 10 act. mandati *. 9ro ramynieeca mpo-
taBopbuie npummpaerca cabr. o6pasomb. JABATEIBHOCTS BB HHTE-
peck apyroro Momers NDOHCXONHTH JABOAKUME O00pA3OMB: HIH
0e3BO3ME3HO, MIM 33 ILIaTy; Bb NepBOMb ClyJah BOSHAKAETSH
OXHOCTOPOHHI{T JXOrOBOPB, BO BTOPOMB — ABYCTOPOHHIi (MBHOBOM

1 1, 3. § 1. D. nautae 4, 9; nanporass, 85 L 1. §§ 8. 9. D. dep. 16, 3
cpasunpasrca ¢b depositum me rei loc., a operarum locatio.—? L 5. § 2. D.
comm. 13, 6; 1. 2. §§ 23. 24. D. vi bon. rapt. 47, 8; nocrhnuas HaskpHO
HCHOMKEHA; HaJ0 YHTATL TAKE: . .nam et forti actionem habeo, si in re
deposita culpam quoque repromisi vel pretium depositionis quasi mercedem
accepi. § 24. Sed etsi culpam non repromisi vel pretinum depositionis non
quasi mercedem accepi. . . ¥ 1. 1. § 4. D. mand. 17, 1; L 22. D. pr. v. 19,
b; § 13. I. mand. 3, 26.—* L. 6. pr. L 7. L. 26. § 8. L. 66, § 3. D. mand. 17,
1; L 1. L 17. C. eod. 4, 35.
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xorosops). VI BOTH NOJAraioTh, u4TO /M0 AMEHHO pasi@uie cymie-
CIBYeTH Me:xYy IOpydeHieMb M JIHYHEIME HaiMOMDL (TaxoBO ofmiee
mabHie), HO 9TO HENPaBUJBHO; HOU JHYHHA HaeMb OTHOCHTCA
TOABKO Kb yCIyraMb HDOJCHINEKOBD W PeMecleHHHKOBS, 32 KOTOPHLA
o0bmana niara. Jpyiia we ycuyrd, sa kotopsid odbmana paara,
noxsexens (kpomd cayuaess § 296, III) noxs nmomarie mandatum;
TakuMb 06pasomb mandatum 00HMMaeTh ABa PasIHIHKE I0roBOpA:
1) o Geagosmesdnvirs yYeayraws xax0w 6ot MO MW Obl40 POJA Bb
I0JB3Y Apyroro (faxe 00% yCAyraxh NOJGHIHEOBD U pEMeCleH-
HUKOBB) °; 2) 0 603Me30HbXs YCIYIaxs, He NpHHALISKAMUXD HU
Kb 4ACIAY YCIyrs NOJEHIIMKOBH U DPEMECHeHHUKOBD, HU Kb THCHY
CBOOOXHRIXD JXYXOBHHXH gbaremsmocret (§ 296. IH), mamp.,
3aKJI0UEHIE JOTOBOpa AJA APYroro, ynpaBieHie AMYIEecTBOMb ApY-
roro 3a BosHarpasjeie °, meipbiiEga crbaka Toproso#t KoMMuCCin.
Orciopa BHAHO, YTO pasnuyie MeXKLy, NOPYYeHieMTL M JUIHKEMb
HAUMOMDB BORCE HE 3aKJII0UAETCH BheBO3ME3TNOCTH MIH Oe3BO3MEs]I-
HOCTH.

' T ABAJSRSWBWTHG I
06513aTeMLCTBAMA3E 00IeHIA.

PA3NGID TTEPBBIIL
IOroBOPs TOBAPUIOECTRA.
t. D. XVII, 2; t. C.'IV, 37: pro socio.—t. I III, 25: de societate.

A. § 300. Ilomarie ® yczoBid.

Gesterding, Irrthiimer. Abh. 9. Nr. 1. 1818.— Vangerow, §§ 651. 655.— Wind-
scheid, § 405.—Brinz, § 335.—Baron, § 126.

Joweops mosapuwecmsa  (Societas), KOMCEHCYRAHVE KON~
MPAXMB, GOIHUKALWS MIME WYMEMS, WIN0 06 UTU HILCKOABKD AUD
COLAAULAIOMCA YUACMBOGAMD 65 COBMIBCIMHOMS QOCUNCEHIY 0L
003602€HHOU YA ODWHMY CPEOCMEaM.

1. I[nas me pomxkHa OwTh Hegossoxennad '. OHa MOKeTH
OHRTh PA3IuuHa0 Po0a; MOAETh HAXOAATECA BHB BEAKAro OTHO-
meHis kb mMymecTsy (o6ydemie, 3aGaBm) maum OHTH BB UMY-
MECTBEHHOIO; 0 003eMy ITEAR DPA3IAIAOTS :

5 1, 22 in initio D. pr. v. 19, 5; § 13. i. £. I. mand. 3, 26.—¢ L. 1. C.
mand. 4, 35.—1 1. 57. D. h. t. 17, 2.
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a. soecietas omnium honorum (7. . societ. universalis, 061HOCTD
BCBXB HMYIIECTBS), OOBEKTOML KOTODOH CIYAKHTH BCE HAMMIHOE
u Gyiymee AMYIIECTBO ToBapmmied *;

b. societas lueri, quaestus, compendii (r. u. societ. quaestua-
ria); 00BEETOMB €4 CIYy#ATh Bee T0, uto mpioGpbreno xBarens-
HOCTHIO TOBapumed, crano OmTh, He NyTeMb HACTBIOBaHIA, OTKA-
30Bb, Aapemid ?;

¢. societas negotiafionis, 06BEKTONMD KOTODOIl ORIBAETH TO, YTO
npio6pbrero Bb karoii amGo xbaosoit orpacnu (Haup., Bb EAKOMB
audo TOpProBowh Opejupiaria) *;

d. societas unius rei, 06BELTOME KOTOPOR ABILETCA OJHO Ka-
roe an6Go xbio, manp., o6madA MOKymka kaxoi ImGo Bemm °.

2. Cpedemsa moryTh ONTh pasnato pPoda: thiecnua u Ges-
Thirecasa Bemu, ThIECREA M JAyXoBHEA ybatensROcTR °; BO BCA-
coMs caysah onw MOWKHE nNbrh UMYIMEETBeRHYI0 BHHOCTS.
KomtpareaTsr moryrs camm onpefbimts, Kakoro poia CpercTsa
JOIUKHBI JATh OThIbHEE TOBAPULNIT E BE KaROMb o0nemb; oHN
MOryTh Takie Behpurh onpeXbfeni®ysTOTo OXHOMY U3H TOBApUIIEH
Wi onpexbieHHOMY TperbeMy JMmIY, **; eciM He CIBJAHO HE TO.
HE Jpyroe, T0 TOBAPUNLH MOJKER BHECTH DABHHE BKJAIE Bh pas-
whph, HeodxoqEMons A whin ToBapamectBa. —/lOJKHK Ju BelH,
BHeCEHHEIA OTAbABHEIMA BOBAPAIAMY BS BELS BKIAJOBB, CIbIaThCa
o6mer cobersenH0cTs0 BEbxs ToBapumel (societas (uoad sortem),
win e omb MOTYTH GLITh TOABKO YHOTpeGIAeMH jua whieit To-
BapamecTBa (societas (uoad usum), 9T0 3aBHCHTH OTH (IPAMOro
HJIH MOJYATIUBArQ) CONAMEHid EOHTPATeHTOBTL; €CIH TAKOro CO-
raamenis 5bre, T0 npusHaercs ToabEO societas (uoad usum *.

3. Imayv nommna OHTH 00uyA; TOITOMY COrIAmIeHie, MO KO-
TOPOMY OXHOMY KOHTPAreHTY UDHHALTEAKNTH BCA BHIOAA, a Ha
Apyroro majaers Bca moTeps (HasmBaeMoe societas leonina mo
n3phernoit G6acab J3ona), mpuUsHAETCA HE TGBADHINECTBOMD, 3 Aa-
penieMs, CKPHTHMS 1101h Hassamiews rosapmmecrsa '. Ho ronTpa-
I'eHTH MOTYTH onpeabinTs, uro yJacrie OTABIBHEXD TOBAPHIIEH

21,1.8§1.1.3.§1. L6 pr. 1. 65 pr§ 3. 1.7 D h 617,221 7—
13. L 71. § 1. D. h. t. 17, 2 —* L. 5. pr. 1. 52. §§ 4 5. L. 7. pr. D. h. £ 17,
2—3 1, 5 pr. L 58 pr. D. h. £ 17, 2—51.52. §§ 2. 7. 1. 80. D. h. & 17, 2;
1.1.C.h. t. 4,73, § 2 1. h. t. 3, 25.—Sa 1. 6. L. 76.—1. 80. D. h. ¢. 17, 2.—
b 1. 658. pr. D. h. t. 17, 2; I. 13. § 1. D. praeser. v. 19, 5.—7 1. 29. § 2. 1. &.
§ 2. D.h. t 17, 2; L 16. § 1. D. de min. 4, 4; 1. 82. § 24. D). de don. i v.
ot . 24, 1.
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Bb IPAGKLL # YOWTRAXD He Gyers cOOTBETCTBOBATE HXb BEIALAMS °,
a TakKe, 4T0 yyacTie Bb NpUOMIM GyleTsh WHOe, HEMKeIu yyactie
B moreph ?; 1ake Mommo Bnoanh 0cBOGOIATH OLHOTO 3B TOBA-
pameii oTh BCAKOA NOTEpH, €COM ero BKIalh GOJbIIe BEIAIOBT
Apyraxd ToBapumedi '°; ecam KOHTparemTsl He onpexrbamaa yua-
ctia B NpUOBUM U noreph, To, MO rocmoxcTBywmemy mmbHio,
nocabamia pacnpenbigiores Memay oTxBubHBIME TOBAPHUIIAME 720
a0COTOMHO PaGHWM; Uacmams, He 00palias BHAMAHIA HA DOXD
1 pasubps UXb BKIanoBs, MemAy TEMB kaks nbroTopme MpUETH
TpedyiTb  pacnpegbienia nponopuionarsHo 6KIAdaAMs; TOCIOI-
CIBYIOIee MHBAI IOATBED:KAACTCS NPAMAIMHE YKA3AHIIMA MCTOTHI-
KOBB 'l .

Alorosopns mpnsmaerca cosepureHEBMB (SOC. perfecta), xoraa
CTOPOHBI €OrJACHIUCH HACYETH NENN U CDENCTBB; ecid NpHGAB-
Jeso cycnmeHsusHoe ychosie, To perfectio ommaraercs xo ero ucmo

Hemia 2.

B. § 301. Ormomenie ToRapmmei-mMemEy c060I0 H Kb TPeTHUMB
JHEAMD.
Vangerow, §§ 652. 6a8.— Windscheid, $§ 106. 407.— Brinz, § 335.

I. Mewncdy codosd ToBapumm nnEIOTH OXHOPOAHLA 00A3ARHEOCTH
4 1paBa; 00433HHQCTH OAHOr0 NPEACTABIAITH MPABAa JAPYroro.
Beariit ropapums 06:3a4%F BHECTH CBOA BEAAAB; BecTH Xhaa To-
BApAIIECTBA, IO CKOJNBKY OHB He OCBOOOANEHD OTH DTOrO; aBarh
OTICTH! 10 BeJeHil0 o06mmxs nbrs; rbaurbca cb aIpyrumn Behms,
970 0HB NpioOphue mo pabiams ToBapumecTsa '; npuEATH HA CeOA
copaswbpuyio macts morepm. Omp orBbYaeTs Mo oGmemy npaBuIy
32 7. u. culpa in concreto . Cs apyroft cTopoRH, Kamysi ToBa-
PHIOG MOKeTh TpeooBaTh, UT00K eMy Onam copasmbprO Bo3wE-
mean Beh AeOGXONUMBEIA H NOJE3HHA H3JEPKKM Ch NPOLEHTAME *,
naxbe, ro6x emy Obia BHAaHA copaswbpmas ‘yacTh nOpAGHUIE

5129 pr.D. h. t. 17,2 § 1. I. h. & 3, 25— 1. 30. D.'h. ¢. 17028 2,
L h t 3 25.—°1.29.§1. D. h. . 17, 2: § 2. I. h. t. 3, 25.—11 ], 29, pr. D.
h. t. 17, 2; § 1. L h. t. 3, 25; Gai. 3, 150; mbera, na KOTOPHIA ONNPAETCHT
npormeace mubnie (L 6.1 80. D. h. t. 17, 2), He MOryTh CaymnTh oKA3A-
TenecTBOME atoro. — 2 |, 6, II. 75—80. D. h, t. 17, 2: 1. 6. C. h. t. 4, 37.

T1 52 pr. §§ 5. 6. 1. 60. pr. L 67. pr. . 74. D. h. . 17, 2; 1. 38. § 1
eod.—? 1. 52. §§ 2. 3. 1. L 72 D. h. t 17, 2; § 9. L h. ¢ 3, 95—2 1. 52.
§ 8. cit—*1 38 § 1. L. 52, §§ 10. 12. 15. L. 67. pr. § 2. D. h. t. 17, 2; L. 2.
C. h. t 4, 37.
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TOBAPANIECTBA, HAKOHeNs, 4T00H BCH VOHTKH, KOTOpHE OHB IO-
HECH MO xbiaamb ToBapumiecTsa 6ead culpa in concreto ¢p csoel
CTOpoHE, Omnam pacnpexbiens mexxy Bebum °; kaxs GHTH TOrAa,
Koraa clyuyaiiHm#d Bpexs npomsoiiiers BHb Bepenia Abas TOBapH-
mems, 065 aroMs cp. § 238 np. 7—9.

Hcks, npngayiexai(id OfHOMY TOBAapHILYy OpPOTEBH JAPYroro
A Cye0HArO OCYIIECTBIEHIA STUXD NPABh U 00A3AHHOCTEH, HA3E-
Baercd actio pro soeio.

II. Ha ommowenie mosapuwserr xs mpemoums ryams J0ro-
BOPH TOBApHMECTBa He mMbers HNKAKOrO BIIAHIA; OHO O00CYH-~
JAeTCA TaKb, Kakb ecau O Me:xiy HuMi He ORUI0 HUKAKOTO TOBa-
pRIIecTBa; 0rciofa ciabpyers:

1. Ecna reh toBapumm swberb BETyn@ors Bbh 0053aTeNBCTRBO
€b TPETHUNMD JHUOME, TO OTh HamMbpenia eropoHh 3aBUCHTD, NOJLKHEL
J¥ TOBADUINA OHTH YOPABOMOUGHH M OOHSAHE KODDEAIBHO HIIH
N0 uacTAMb % LOCKOJIBEY TOBADHINM ABIAQTCA 00ASAHHBIMH, OHU
0TBHUAIOTE CBOMMDB HNMYIIECTBOMD, ahHe CYyMMOH TOBAPHIECKHEXH
BRJIAJ0Bb. ,

2. Ecmu orgbasHeid FOBapHAys BETYNACTH 10 AbiaMb TOBApU-
eCTBa BH cbIkn b €PerbuMB, AHIONE, TO OTHOMEHIe Kb mocxba-
HeMY NpOuMXD TOBapmHieH, onpefgbiserca oo HaganaMb Opejcra-
purensersa (§§ 219—223),%erano GuTh, OHE NPioGPBTAOTH Ypessh
HEro 1paBa TONBKO, TOrAd, EOrAa ons jAbiicrByers BD Kauecrsb
omxpuMar0 NpepcTaBtens; omm xbiaotca 4Upesh Hero 00s3aH-
HEIMM TOJBKO TOrJa, KOTAA OHL NBHCTBYeTd BB KauecrBh omupsi-
Mar0 TPEICTABATENA W 83 MO HCE 6PEMA YNOIHOMONEHT Ki GeOEHED
Oz mosapuiecmsa ; ecIm OHb Kb TOMY HE YIOJHOMOYEHD,
TO upoYie ToBapum@ OTBBUAOTL TOABKO BB pasMbpb csoero 000-
rapienia B,

Uss sBumeckasannaro cabiyers, 910 BH o0aacTu societas He
MOZKeTh OHITh TngOBaHiﬁ H A0JrOBL TOBADHIIECTBA, KAKL TaKo-
BOrO, & €CTh TONBKO JOArH 1 TpedoBauid oTABIBHHXE TOBAPUIIEH.

5L52.§4.1.60. § 1.L 61. D h. t. 17, 2—5 1 11. § 1. D. ded. r. 45,
2 L 9. C. si cert. pet. 4, 2; 1. 4. pr. . de ex. a, 14, 1; 1, 44. § 1. D. de
sed. ed. 21, 1.—7 1 4. § 1. L 1.§ 25 L 2 D. de ex. a. 14, 1; 1. 13. § 2.
1. 14, D. de inst, a. 14, 3.—8 1. 82. D. h. & 17, 2.
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4

C. § 302. Ocolbia ocHOBaHiA MPeRpalleHiA TOBAPHIEETRA. Pasnbas.

Brinkmann, Verh. der act. comm. divid. und der act. neg. gest. 1855.—
Vangerow, §§ 654. 658.— Windscheid, § 408.—Brinz, § 335.

Tosapumecrsy CcboO#CTBEHHE! 0COOKA OCHOBAHIA NpEKpAINEHis;
ecTh J(Ba JerajbHRA [epeYNcleHid 9THXD OCHOBAHIN; 10 ogHOMY ':
societas solvitur ex personis, ex rebus.ex voluntate, ex actione;
no apyromy *: dissociamur renuntiatione, morte, capitis deminu-
tione et egestate. ean atm jBa mepeyucleHis coeguHEHUTH, TO MO-
Jynared cabayomii pags ocnoBaHil npexpaieHid, CBOACTBeHHNXD
TOBAPHIIECTRY.

1. Ex personis, 1. e. Bcabjicrsie cMepTrn OJHOr0 Hu3b TOBA-
pamelt °; @60 TOBaApUIIECTBO MOAETh OHITH 3aKa0Ueno He Goabe,
RaKb HZ BpeMA SKusuM TOBApmEme# *; pacmpocTpameHic ero Ha
nacabaaukoss (32 meRi soe. vectigalimm, §303) e x03BO;AETCA
K npmafaeTca HmMTOXRHEME °. ToBapHINecTBO mpekpanaerca nake
B MEK1y OCTABIMMACH BB KUBHXBATOBADUINAMH, ecld Bb JOro-
Bopb He mocraHOBIEHO NpoTHBHEe, .\ Bupouews, TOBApHIIECTBO
npeEpaaerca JAMb BB Tg!;h MOMEHTb, KOraa OcTaBmliecd Bb Ki-
BHIXD Y3HAIOTH O cMeptd ' UPIBTOND HACTHARMED yMepmaro
TOBAPHIIA, XOTH OHB t,au;b ¥ HE) TOBADUULb, BCE TaKH JOJKEHSH
OKOMYNTs Abaa, HATATHS ‘acab1ofaTenens; OpH JTOMb OHb OTBE-
gaers 3a culpa lata ®.—Kmn cmeprn npupaBHEBaIach, 10 OpPaBY
N0-I0CTUHIAHOBY, Beskas capitis deminutio °, no npasy e IOcra-
Hi2HAa, TOABKO cap. dem. maxima u media '°. Teneps ara caysam
npekpallenis He CYIiecTBYIOTD.

2. Ex rebus, T1.e., xorjga qbis ToBapAIEcTBa I0CTHLHYTA WAK
crbaanack HepoeTH:KUMOIO ',

3. Ex voluntate, 1. e. uwam no obuemy phmenio ToBapuine,
WIH 0O OJHOCTOpOHHeMY OTkasy (renuntiatione) ogsmoro msp TO-
Bapumeit '*; 910 moromy, uro discordias materia communionis so-
let excitare '**. Ho oTkasa Hex»3d M3BABUTE HU OTCYTCTBYIOME-

1163 8 100D higt7 9,29 1L & § 1. D. h. 4. 17,2~=3 Ei63. SM0. L

65. § 9. DI, g ssin Ik, & 3,954 ], 70,1, Wt ed7 2 — 5 [N 3501

59. pr. 1. 63. §8. D. h. . 17, 2—%1. 65. § 9. D. h. t. 17, 2; § 5. I. h. t. 3,

25.—"7 1. 65. § 10. D. 1.1;.17,2 —5 1. 35. 1. 36. 1. 40. D. h. . 17, 2—° Gai.

3,153. —101.4.§ 1.1 63. §1 Dhtl?,?—"l&],§10.l.b&.§10

D. h.t17,2 §6.1.h..3,25 % ]. 4.81 1.63. 8 10. D, h. 17, 2
i

£
5. C. comm. div. 3, 37. — 2 ], 7. § 20. D. de leg.
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'

my '*,um dolose (r. e. ¢b Hambpediems m3Bieusp A cebA OAHOTO
npHOEIG, KOTOpad BH NPOTUBHOMB ciydas Omaa Osl 00IRer)

Bb NPOTHBHOMB CIVIaB TOBapMIIECTBO MPOIOJKACTH BL 000HXH
cayJaaxs (Bb IEPBOMB, HOKA OTCYTCTBYIONIIN Ie Yy3HAeTh) OCTa-
BaThCA BB CHIB OTHOCHTEJNBHO 00A3aHHOCTEN, HO He OTHOCHTENbHO
OpaRb OTKABABIIAFOCA TOBApUIIA; mMoaroMy cxbramnoe nocabj-
AEMs upioOpbrenie xbiaaerca o0muMb, Mexkdy THMB Kakb HOTEpH
Hecers onh oxuns. Jaxke, orkasn He jpo/ukens nocabzoBate Bh
neyro6H0e BpeMd, T. €. OPOTHBHO HHTEPECAMb TOBAPUIIECTBA: B
NPOTHBHOMB clydyah OTkasaBmifica JONKEHDL INATATH MATEPeCH '°.
Hakonens, eciu TOBAPUIMIECTBO BGAKMOUEHO HA OmpegbIenH:n
CPOEb, TO 114 OTKas3a TpPebylorca ocofmsA ocnosamia (Hamp., ApY-
rofl TOBAPUIIbL HE MCHIOJHAeTH CBONXD 00:A3anmHOCTel, BHOHBA-
IMaro OTBIEEAKTH Abina cnymﬁm) BT OPOTHBHOMB cnyqa"k n 3}1’[305
ABACTBYET MONOKeHie: socium a se, M0 s s@ a socio liberat '
Yerseproe OCHOBaHie Npexpanie Ka3aHHOE BH HCTOYHHKAXD,—
actio, ecTh JUMBb 0COOEA BHIL (mcaua I-O%pblﬁ MOXKETH MPO-
usoiity u ThMb myrems, urTO AOBAPUMD CYAOHEIMDB HOPANKOMD
Tpedyers pasghbia TOBApPHIUECRArO MMVIIECTBA, WHEMW CJIOBaMH,
4T0 0oHb BosOvikzaers aetio commam dividundo.

4. KEgestate, 7. e. BeabacrBie T0ro, 4T0 OJMHD 3B TOBApHIMIEl
IOTePATH BCe CROEe UMYHIECTBO, HAup., BB cayyab RoHRYpCa, KOHGN-
crawim '". IMocahidiii eaydii Teueps He CYMECTBYETS.

Brpouems, BehW9Ta JakTH OpeRpamaioTh TOBAPUIIECTRO JNMb
K4KD TaKOBOE, T €. IIOCKOJNBKY OHO ABAALTCH HCTOYHHKOME 8HOGY
gosnux@oOwuLs TPEOOBARIN B AOIrOBS, HO OHM He KACAKTCA OTABIb-
HEIXD CYuecmeyionuuss yoce TpeGosauiil o Koaross '®; TOYHO Tak-
e # o0O[d Bemi M [paBa OCTAOTCA OOIHMH, HOKA pa.sn:]sm, ne
GyAers cOBepUIeHS CAMUMM TOBADAIIANH (T. &. BHBCYICOHMMD TOPAL-
KOMB) HJN CYIOMB 10 Tpebopaniio BCHX® ToBapMIIeH MiIH OXHOrO
U3h HMXb.

a. Babeynebmuit pasybas, Becomubsno, Moxkers ORTh 0CHO-
peas BL caydak dolus; unbers am 1o ke 3Havenie saGiy:maenie,
3T0 BOOPOCH COOPHAMIl; upaBuasHOe Toxkomamie 1. 3. C. comum.
utr. iud. i, 38 roBopuTs BL MONB3Y YTBEP:KAEHIA.

18] 17. § 1. 1. 65. § 4. D. b. £.17,2—3¢ L. 65. §§ 8. 4. D.h. .17, 2; § +
25

I. h. t. 3, 5— 1 14 1. 17. § 2, 1. 65. § 5. D. bt 17, 2 —1 1. 14— 16.
1.65.8§6.D. ht.17, 2 —"71. 4. § 1. L65. §§ 1. 12. D. h. . 12, 2 §§ 7.
S Lht32.—11 2719281 33 1 63. § 8 D. h. t. 17, 2
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b. Cyxebunit pasgbas ocymeerBiaserca NOCPEICTBOMB actio
duplex, koropaa masmBaercs actio communi dividundo '®; mcks
9TOTh MOKHO MNPeXbABHTH JUIMB TOFXA, KOTAQ MEXKAY CTOPOHAMY
npusHano, 9T0 nogNexamyifi paspbay upepMers ecrs QOmIiii,
u mapberno, BL KAKEXD vACTAXD OHD OOIUfi; BB NIPOTABHOMB
cayyab, 570 J0XKHO OHTH YCTAHOBIEHO OCOOLIMD IPOLECCOMD
(vindicatio partis w 7. m) . Tlpm pasabrb cyxsa noa-
KeHb NPUAEMATh BO BHUMAHIe COrJAmIeHiA ¢TOpOHS *'; BH 0CTANb-
Hous ous pbmaers xbio mo csoemy yemorpbmio, TAKB KaKh OHB
ecTh .arbiter Bb eMRICIE dpesre-pumcralo TABUIBAATO Tpouecea ' ;
crbjoBaressHo, OHBL MOMeTh pasybiurh 06mid Bemd IO peals-
HEIND 9AacTAMD *%; WIM NPUCYAUTH OLHOMY TOBApUY OTHY, & ApY-
rOMy APYry® semp *°; nam OPHCYAUTH OQHOMY NDPABO COGCTBEH-
HOCTH HA Bems, a APYyroMy YCTAHOBATh HA Hee Y3y(pyKTh MU
Kako# JuG0 Apyro# eepBATYTH **; MMM OJHOMY NPUCYXATH HCKIIIO-
qUTeJbHOe NPABO COOCTBEHHOCTH Ha BeMU..CH yCaoBiemMb, 9T00H
ORB YIIATUIB IDYrUMb TOBAPUINAMD u3BBCTHYIO CyMMy JeHers *°;
HII OPOXATH BEUld €b TOProBhA(MEHELy CaMUMU TOBADUIIAME TUIH
TakAe H TPETbUMH JUIAMA) [ He BHDYHeHHYH cymMy pasabmate
meskny Topapumanu *°. Phmenie o pasabab momers Osrb ocmo-
peHo THMDL #Ke cmocoGoMD, Kakp W BCAKOe Apyroe cyaedmoe ph-
meHie.

D. §/303. Ocobbie BHXH TOBApHIIECTBA.

Salkowski, Bemerkungen zur Lehre von den juristischen Personen. § b.
1863.— Vangerow, § 666.—Baron, § 126.

1. Societas omnium bonorum. TopapmmecrBo dTOro poaa BB
HHSMHAXE KiacCaXh PHAMCKAr0 Hapoja OpPepCcTaBIAl0, IOBUIAUMOMY,
gepharoe ABieHie; Tenepb OHO Berphuaerca TONBKO BbL Bugb TO-
BAapHINECTBA Me:RAY cyupyramu. Pacmpocrpamserca 0HO Kakbh Ha
HAJIMYHOE, TAKD ¥ HA OyAyliee HMyIEcTBO ', HEXb3A TOJBKO Tpe-

3 g D. 10, 3; t. C. 3, 37 communi dividundo; t. C. 3, 38: communia
ntringque iundieii tam familiae herciscundae quam communi dividundo.—
20 Arg. 1. 1. § 1. D. fam, ere. 10, 2; ¢p. L. 34. § 1. D. de ev. 21, 2.2 L.
2. 1. 3. §1. D. h. t. 10, 3.—?'a Paul. I, 18. § 1; L. 47. D. pro soe. 17, 2; L
26. D. comm. div. 10, 3; 1. 17. C. fam. erc. 3, 36,—2? 1. 6. § 8. 1. 7. § 1. D.
h. . 10, 3; L 8. C. h. t. 3, 37; L 34. § 2. C. de don. 8, 53.—2 1. 6. §§ 8. 9.
1. 19. § 3. D. h. £. 10, 8. L 3; C. h. t. 3, 37; § 5. I. de off. ind. 4, 17.—2¢ 1.
6. § 10. . 7.§1. 1. 18. D. h. t. 17, 2; L. 6. §-1. D. de nsufr. 7, 1.—> 1. 3.
C.h. t. 3, 37.— 1. 3. C. h. t. 3, 37.

101 3. § 1. 16258 160 1935 D h. t.15,02.
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6oBath OTH TOBADHINA BHECEHLA BD TOBAPHIIECTBO NpioGphrenii
a3s Hefo3BoieHHEIND Ahamii ?.—Ilockoasky HaTHYAOS HMYMEETBO
COCTOHTH @35 THaeCHHIXD Bemeii, IPaBO cOOGCTBEHHOCTA HA HOCTBI-
Hid ¢h MOMEHTA 3aRJ0Uedia AoroBopa Tordach (ipso iure) cramo-
gatca oomums (§ 131 nmp. 27. 28) % rpeGoBamia OTABIBHBING
TOBAPHUIIEA Bb KJIACCHYCCKOE BpeMd HEePexOfaId JAmb 10 0c060My
axry nmeccim *; Bnocabaersim umeccia cybramach msmumneno (§ 248
op. 6—10). Joarm orgbiasHEIXD TOBapuied, BO3HHKMIE KaKkb 10
SaKMIOUEHid TOBAPHINECTBA, TAKh ¥ BO BPeMdA ero CyIIecTROBAHiA,
rbnalorca o0muME JAMS Bb TOMBH OTHOIIGHIM, YTO TOBAPUIID-
JOUKHEES MOKeTh TPeGOBATH MIaTeRa MXH U3b O0HAro HMyme-
IeCTBa °; HO KpPENuTOpPD He MOKETh B3BICKHBATE CB APYrOro TO-
BapuINa, Kpomb €Boero NONIKAWLA, TAKh Kakb Soc. omnium bono-
rum He ecTh YHHUBepcajdbHOe npeemcrso (§ 47).

2. Soc. publicanorum. BauvaHie“HO3EMENLHEIND IIOJATeH H
mominas (vectigalia), SKCUIOATAIO HBROTODEIXD TOCYAAPCTBEH-
HEIXb UMYIIECTBD (DYAHMKOBD 41 ¥, I.), TOCTaBRy AId BOHACKA,
acnoxnenie whroTopuxs BXOJANWEXD Bb chepy obasamHOCTEH rO-
cviapersa padors (ultro fribuga), BH YacTHOCTH cOoOpyKeHie Bja-
Hii—pAMCKEOE TOCYAApPCIBO BWIOTS=J0 Hosnabiimaro mMmmeparop-
CKaro nepiofia OTAaBal0 QOHKHOBEHIO BB APCHIY JHUIAMD, ROTOPLIA
npelTaratl HauGOALIIYI CyMMy MAm TpeOOBaaum Mempme BCEXE.
drn apemisl TPEOOBANM  OOBIKHOBEHHO OQJIBIMAND KAIHTAIOBE,
BeabcTBie 49ero COEIaBAAIOCH MHOMKECTBO T. H. TOBADHINECTBD
nyGJIAKaHOBh, KOTOPHA Gpann OTABIBHEA apemisl HA nars, phixe
(BbposaTHO, apeH;n pyIHEEOBBH) HA cTo bTH; decumani AIA cbopa
NeCATHHN BB OTABIBHKNE TpoREHMIAXG, portitores ais cGopa
TOPrOBRING M CYXONMYTHEIXD MDOMUMHD, scriptuarii s. peemaril xis
c60pa IOXOA0BD OTH OOMIECTBEHHHIXSH HACTOHIH, APEHIATODH 30-
JOTEIXD H cepeOpAHHXD DYAHUKOBB, CONAHBINTG Komeii, pubHAro
IPOMEICHa, CMONAHAro # 1. O.—IOpEIAvecKoMy NONQKEHII0 S3THXD
TOBAPHIIECTBS MCTOYHAKU MOCBANIAKTS Malo MECTa, IOITOMY OHO
CIOpHO u HeAcHO; BEposTHO, OHEM HMBIN XapakTepdb COBPEMEHHRIXD
KOMMAH/MTHHIXD AKIIOHEDHEIXE TOBAPUIECTBS. A HMEHHO, BO raBh
TOBAPUILIECTBA CTOANA OGHKHOBEHHO NpexnpuaaMarens (mancipes)®;

AC SZE 81T 1N6EUIEh] 1 17,221, 18, 1,12 T h RERTT, 2. =4 1
3. pr. D. h. .17, 2—3 1 27. D. h. & 17, 2—% |. 52. § 18.—L 57. D. h, t.
17, 2.—" 1. 52. § 18. D. h. t. 17, 2.—® Festus v. maneceps.
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OHH 3aKT0YaNN JOPOBOPD Ch [OCYAAPCTBOMB, MNPEICTABAAL MOpY-
unTeNed M HeJABHAKEMOCTH Bb 3ajors (cautio praedibus praediis-
que); OHE 3AHAMANK NOJNOKEHIC TeUEDENIHAXD KOMIIEMEHTAPOBD:
PAROMT Ch HEMH cToAxu S0cii (publicani), coBpeMeHHEE KOMMAH-
JUTHCTHL, HA AMA KOTODHXD JaBainch akmiu (partes); arm partes
NPOJABAJINCH, BO3BHMAACH ¥ majgad Bb kypeb®. Yupasaenie orna-
Bal0Ch Bh PYKM OXHOro magister ', KOTopoMy HONYMHANHCE Pro-
magistri ''; nocabamie umbim moxs co60t0 BB CBOW 0YEPENh MHO-
TUX' YAHOBHAKOBT; HE peAUPHHAMATE/H, HE TOBAPUIIY He 3AHAMAIN
HeOOXOIMMO, KaKb TAKOBHE, JOLXKHOCT# BB yNpaBienin; HO HA
ABIB 9TH JNOJKHOCTH OGKIKHORGHHO MMb TODYIATACH, TAKH KAKD OHU
€CTeCTBEHHO MOIM OBITh HAMJYYIIHME GIIOCTATEIAMU HHATEDECOBD
Tosapumecrsa ‘. Jlna phmenia BaswbAmuxs BONPOCOBT COBHBAINCE
npepupunnyMarers win ek ropapuu ', ‘Ipasa orkasa orh To-
Bapamecrsa ToBapumu He umbiu (yre. He OmMI0 crhcuaTeNnHO
BCABACTRIE ROSBMOKHOCTH MPOAATH armin) 'Y Bs cayuab cmepru
OIHOrO H8% TOBapHIeit societas, cama co60% mupexpamanach, HO
OCTaBMIeCA BB RHEBHIXD TOBADHULAXOMKHE OLIH phmats, 1peKpa-
TATH JH TOBAPUNIECTRO (YTO ORBAIO, ‘HADD., Bb TOMB cAydah, ecim
yMepmifi GG PIABHEIME NBATENeMS Bb YNpaBIemin), mid nepe-
IUCATh AKNIM yMepmaro\Ha uMf Hacubyauna (partem adscribere,
T. €. HPHHATH HACABAHUMKALBL MHCIO0 WICHOBhL), WJH, HAKOHEIb,
IPU3HATH NIPOJOJLKERle TOBADUINECTBA MEkIy OCTABIIHMUCS B M-
BHXB, 2 HACIBAHIKY yMEDmAro NpPefOCTABATH yyacTie BL MpHGH-
Jaxb u moreph (Gess akrmsmaro wiemcrsa) '®. Societas publica-
norum mwhia npasa opuIeckaro mana '° (§ 30 np. 15); otums
O0BACHANTCA YIHOMARYTHA TpaBuia: 1) 065 ympasienin xhuamam
TOBAPHINECTBA; 2) 0 BOIMOMHOCTE mHepeMBHM UJeHOBS Berbjacraie
CMEPTH HIM OpPOJAKM AKLIN; 3) 0 HEJOMYCTEMOCTH OTKA3a OTH TO-
Bapamecrsa.—Beabiersie umbuenia QunamcoBofi emereMm MATOMERHEL
HAYAIA Bb COBDEMEHHOE TDABO HE UEPelLIH.

* L 59. pr. D. h. & 17, 2 Cic. pro C. Rab. Post. . 2; in Vatin. ¢. 12;
Corn. Nep. v. Attic. ¢. 5.— Festus v. magisterare; Cic. pro Plaue. e. 13;
Verr. II, 74. —1* Cic. ad Att. X1, 10; ad famil. XIII, 65; Verr. IT, 70.—
1? Cic. pro Planc. 32; 1. 8. § 1. D. de vacat. 50, 5; L. 9. §4. D. de publ. 39,
4.—1 Cic. Verr, TL. 70. 71.—* 1. 63. § 8. i. £. (cvoluniariz societ.») D. h. t.
17, 2—%1. 59. pr.1. 63.§ 8. D.h. t. 17, 2—61.1. pr. D. quod cui. univ. 3, 4.
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PA3JBEIH BTOPOIL

§ 304. O6menie Gess AoroBopa (cIyuaiimoe ofmemie, T. H. com-
munio incidens).

t. D. X, 2; t. C. I1I, 36: familiae erciscundae.—L D. X, 3; t. C. 1II,
37: communi dividundo.—t. C. IIT, 38: communia utriusque 1ud1m1 tam
familine ercizscundae quam eommuni dividundo.— Vangerow, § 657.— Wind-
scheid. § 449.—Brinz, §§ 176. 323.

Yacto oOmeHie BO3HHKAETH 0e3h NPEJ(BAPHATENBHATO COrIale-
Hif; TAKOBO OOMIeHie ME:XKAy COHACHBIHMKAME, CONEraTapliMH, CO-
O7apeHHEIMH; HOBHE IODHCTH HA3HBAIOTh €ro HETOYHO Cciyyai-
HEINDG O6meHieMb, communio inecidens, IPHMHEAd Kb BRIPAKEHIO
HCTOUHEKOBS: incidimus in communionem, in coheredem '. Yuaer-
HURM Bh 06MEenin 6e3b AOroBopa (A OHU HABKIBAIOTCA SOCI1) ABIU-
0TCA MEAAY COGOI0 AHAJIOrUTHO OGAAHHEIME U YIPABOMOYEHHKIMH,
Kakh TOBAPHIIM 10 XOCOBODY; MekAy HuME-cymecrsyers (no laio
u [Ocrumiany) obligatio quasi ex<€ontractu (§ 209 mp. 39. 40).
Kasmamil usb HEXD JOMKEHSs ABIATECH C€H NMPOYMMHA YUACTHAKAMU
sehyu npioGphremianu, korophig” omb exbaaxs seabicrsie oOumie-
HiA (BB YACTHOCTH ILIOJAMIL *); 0HD, JOLKeHD BeCTH nbna, BE3BAH-
AblA OOleHieMb, W JaB&TH BB BTOMDB OTUETh; OHD OTBbYAeTH 32
1. B culpa in concreto *,Cs Apyro#i cropousi, omb nybers mpa-
BO Tpe(OBATh y4Ya€Tid Bh,IONB3OBAHIA OOIIEI0 BEM[bIO ‘, a Takke
copasyhpaaro BosWhIIeHiA HeoGXOAUMEIXD If IOMESHEIXD H3IGPAERS °,
crbraEEbXG B 00mews narepech . Mcks, npupapiexaniii o1aomy
VYACTHUKY IPOTUBD APYroro Iid CyAe0HAro OCYIIECTBIEHIA H3IO-
AKEHHHXD 0043aHHOCTEA W NpaBh, HA3HBAETCA: ecau JBI0 HieTh
o macabuersh, actio familiae erciscundae, BB IPOIHXD (:lelwlm.-—
actio communi dividundo .

O0menie MO&kerh GHTH MPEKPANEHO HIH JOrOBOPOMB CaMHXD
VUACTHUKOED, WIM CYABEI0 —II0 TpeGoBauil0 BCEXD YYACTHHKOBD
Wi OfHOTO n3k muxb (mocp. actio fam. erc. mam actio comm.
divid.) & spbesr mpumbnaiorea b e Hauama, yTo M Kb pasabay

11, 31. D. pro soe. 17, 2; 1. 25. § 16. D. fam. ferc. 10, 2.—* L 4. § 3.
i1, e d: 10, 3501 34-]3 pro soe. 17, 2; § 3. L. de obl. qu. ex c. 3,
2r—218.82 1 20.1.98 D. c. 4.'10, 3; 1. 25. § 16 D. fam. ere. 10, 2—*
.12.1.23. D. c. d. 10, 3; 1, 4. D. de serv. leg. 33, 3.—* 1. 2. pr. 1. 4. § 3.
1. 6. pr.—8§§ 3. 12.

b.
= dt

Dcdi()d.‘16§$°7Dcd10514{}Dde
neg. c-'es 3, —71. 6. § 1. L. 11. D. e. d. 10,38; L. 3. €. comm. ntr. iud. 3,38.—
L 6. C 3. 37. i
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Mexxy Tosapumamd ° (§ 302 mp. 18—26). Pasgban ne Momkers
GHITH 2aNpement Hagcewa JaCTHOK BoJelo '%; npusHaerca AbicTBH-
TeNBHEIMD TOJBKO H3LABICHIC YACTHOH BOMH O GpPEMEHMOU Hex0-
nycrumocts pasybaa ',

Usy BrmensIomenHaro BUANO, 9TO T. H. HCKE 0 pasgbab ocy-
IIECTBAAIOTD DANMYARLT NDUTA3AHIA: BO NEPBHIXB, IPABO HA Pas-
AbIS BemH, BO BTOPHXB, 00:3aTeNbCTBEHHHA NpPABA; MHOITOMY
HCTOYHAKKA O HAXDH rOBOPATH: mixtam causam obtinere videntur
tam in rem quam in personam'? (§ 80 kom.).

PA3IEIDL TPETIH.
§ 305. Cmopsl o TpaEmMnAX®.

Rudorff, gromatische Institutionen in Schriften der Roém. Feldmes-
ser. LI, 433—445. 1852.— Karlowa, Beitrige zuesGeschichte des Rémischen
Civilprocesses. Crp. 141—162. 1865.—Hessé, Rechtsverh. zwischen Grund-
stiickenachbarn. §§ 102—107. 2. Aufl. 1880.— Vangerow, § 658.— Windscheid,
§ 450.—Brinz, § 177.—DBaron, § 73.

I. Hemopuuecxoe esedenie?.(/Takp Kaxs CcOOPH 0 TrpanmANaxs
0YEHH YACTO IMPOUCXOAATH(OTD ‘BeonperBrensocTy rpaHunb (Takb
9T H €aMu CHOpADiie #XD HE8HAKTH), TO OOGKHKHOBEHHEIT HCKD
(rer vindicatio) me BeEna euOCOGEHD BO3CTAHOBATH COCBACKIN Mups,
[Toatomy, Ba cay4aii coopa™o TrpadANAxb CeAsCKUIs YIACTKORD
sakoEs XII Ta6uams, a arbws lex Mamilia yeramoBuan ocoosia
upegnucanis m Bpeamvactio finlum regundorum. Cxbayers pas-
JAWYATH IBA CIAyYAA:

1. Coops xacaercd TOXBKO mOrpanduHoit vexu (finis) BE mare
(GyTOBH, KOTOPAA N0 YOOMAHYTHING BHINE 32K0HAMB JOJKHA ORLIA
ORITH MEHAY CEeNbCKUMU YYACTRAMU H He noxuexkaina xbicrsio usu-
capio: Tasod cnoph HasmBaerca controversia de fine, a wWCKBL—
actio finium regundorum; xbao pbmaerca semnenbpamm (agrimen-
sores), KOTOPHE DYKOBOICTBYIOTCS HCKIIOUUTONBHO MELHUNEr KUMI
NpPaBUJIaMA A EOTODHE, €CJH TIDAHWIL HEBOSMO:XHO OTHCKATH HIH
ecid OHA He FOAUTCAd, MOTYTH HPOBECTH HOBYK IDAHMIY.

2. Cnops npocrapaeted 8a NPEXBAL HOUPARMIAON MEKH; TOTKA
ORD Hasmpaercda controversia de loco n snoxsb nomrexurs Hava-

L2 pr. D.c. d. 10, 8.—° 1. 14, § 2. D. e. d. 10. 3.—1 1. 14. §§ 2. 3.
D. eod. 10, 3.— § 20. I. de act. 4, 6.

! Cie. de leg. 1, 21; Frontinus de controv. agror. p. 43, 44 Hyginus de
gener. controv. p. 126—130 (ed. Lachm).

15
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mams rei vindicatio; moaromy ero pbmaerb OOGHKHOBEHHHID CYI®,
KOTOpHIA, XOTA W NPHBIEKAETH 3eMaembposdb Bb KauecTBh akcmep-
TOBS, HO pBmaers JEIO0 MCKIIOUATENBHO 110 0PUOUECK®Ms TIPHH-
@navs, cabgoBaTensHO, NMPEHHEMAETh BO BHMMaHie W nsMBHeHie
rpaBuirh BCABACTBIE usuecapio.

Bb coxp IOcrumiana pasnmuie contr. de fine u de loco me
Iepemio; Bb HEMb YCTAHOBIEHH NYIeMb HHTEPHONANM TpEAEHUXD
HCTOYHAKORD CHBA. Hauama®: gcm cmopw O rpamEAnaxs phmaorca
OOHIKHOBEHHHIMS CYAOMB; 3eMiaeMbpsl OpHUBIEKAOTCA TOJNBKO BB
kayecTRd akcmepross; ANA pbmenia cmopa He uwBers 3paueHif
00HKHOBEHHAs NABHOCTH, HO 9Pe3BHUYAMHAA NPUHEMAETCA BO BHU-
Mamie.

II. Anucmeyrowee npaso °. Ecim BO3HMEAETH €HOPEH O rpa-
HANAxXs (Bce paBHO, 0 Mexb BB maTe GyToOBL HAM 0 GOJBMEMb
npocrpancTl) ABYXDs mam BECKOABRMXB ' COCBIAMXD CEIBCKO-XO-
3A{ICTBEHANXE ° YIACTKOBD, HAXOAAXEA au Hocabamie B Jepena’
uan Bb ropoxb ®, memspberHE sm ‘TpanmmE cayuMb cochrams mnm
yEQ3aHK MMHA HeCOrIacHO, TO KAMAHH ¢echIb (He TOJNBKEO COOCTBEH-
HUOKDb, HO Takike U ysyPpyKkryaps, suPaTeBTa, 3AJI0rONPURHMATEND)
MOMKeTh TpPeOOoBaTh CyXeGHArOWpeRyAdpoBania rpaHuns (opena-
BuBh actio finlum regundorum, \WpHEAKIEAKANYIO Kb YHCAY actio-
nes duplices) ®. 3aga¥a CymbH COCTOMTBH MpeAAE BCErO BB OTHICKA-
Bid pbitcrBUTeBHOM rpaHENA (OpHE YeMb He UPHHHMAETCH BO BHH~
Manie OGHKHOBeHHAA NaBHOCTh BIaxbaia) m 3arbwb BB BO3CTAHOB-
JeH1M HAWIEHHON rpaHHIEl HOCPEICTBOMD BHUMKXD 2HAKOBDL. liciau
CyAba OTHICKATH FPAHMIY, HO CYHTaeTh ee HenbiaecooGpasHO, TO
OHb MOETHh IPOBECTH HOBYI TP2HHANY ® [AA I3T0i Ibmd npn-
CYAATH ONHOMY cOchly YacTh 3eMiEm JPYroro ¢b 0643aHHOCTHIO,
KOHeUHO, c0oTBbTeTBenHO BodHarpaputs cochua ®. Ecam e cyapb
He yAaeTcA OTHICKATH FPAHHANSI, TO NPHXOAUTEA OGCYXKZATH CHOP-
HHI NOrpaHdyneEd KYCOKD 3eMIn Kakb o0mid u pasgbmuts ero
MexAy coehpavm '°.—M3s BHIIER3N0KeHHAr0 BUAHO, 4ro actio fi-
nium regundorum mwo cBoeir npmpoxs mmbers sHavemie BAHAUKA-
mMA @ JaWb OpA 0c0OHXB 00CTOATENBCTBAXD MOXYY2LTH XaPaKTeph
mcka o paspbak.

2 Cp. 8% ocobemnocrr 1. 5. 1. 6. C. fin. reg. 3, 39.— . D.10,1;£.C. 3.
39; finfjum regundorum.—*' L. 4. § 8. D. h. t. 10, 1.—/ 1. 4. § 10. L. 6. 1. 6.
D.h 10, 1.—5 1L 4. § 10. cit.—" 1. 4. § 9. D. h. t. 10, 1.—* 1 10.D. h. &.
10, 1.—1. 2. § 1. D. h. t. 10, 1; § 6. I. de off. iud. 4, 17.—2 [, 2. § 1. cit.
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Ynopagouenie rpanmms ABJAeTcA IIABHOKW IEABIO NPOIECCA;
HO MOOYTHO MOryTh OHTH 32ABIeHH M JNYHHESA INIPATA3AHIA: Ha
Bo3ybmienie NPNYAHEHHEIXH YOMTKOBL, HA BHNAYy HABICUCHHBINE
IIOZ0BS ''; OTHOCHTeNbHO MocTbIAAXD ABACTBYIOTH Th e npasn-
Ja, xagp Bb cayyab rei vindicatio '*.

['IABA YETBEPTA(.

O6s3aTenbeTBa U3B BENOHIA YyMUXDB IBIE.
PA3IBIDH ITEPBBIH.

BepneHie nba®s no nmopy4deHid (mandatum).

t. D. XVII, 1: mandati vel contra.—t4Gs, IV, 35: mandati.—t. I. TII,
26; de mandato.

A. § 306. O6mia mavara.
Vangerow, §§ 659—662.— Windscheid, §§ 409—411.— Bring, § 334.

L Ionamie w ycaosid. Hopyuerie (mandatum), xoncerneyans-
HOUE KONIMPAKMG, B0INUKALMS GCIDICMEIE NPeOIoHceHin 0010
auua, (mandans, mandator, “dominus scil. negotii, npenopyuu-
mexy) Opyromy auuy (mandatarius, procurator) ucnorwwms xa-
K0e Au60 OMAO W NPUHAMIA IMOW NPEOIOHCeHIA OPYuEMs A~
yoxs'. Focnoxcreyiontee mufnie BBOAUTH €me ONHO OTPHIATENb-
Hoe ycaosie, a HMeHRO, 4ro6H He 6bul0 06bmano Boamarpaskie-
Hig 3a BefleHie xbaa; mo ME yke yGhummmes Bame (§ 299), wro
a10 Mubmie HeocHOBarensHO; cp. Hmike np. 15, [lopyserie Momers
OHTH HAPABIEHO HA OAHO Karxoe auGo abno mom mHa HBCKOIBEO
xbIb, 1aKe Ha yopaBieHie BchMb AMyMeCTBOMS MamganTa’; oHo
MOEeTh HMETH IIPEMETOMb cOBepmeHie pUUIeckol crbikn (mamp.,
3aRMI0UEHIe OroBopa) miM IhATe)bHOCT HHOrO poxa (mamp., ut
in horto sphaeristerium et hypocausta faceret)?®; Bo BcaroMB
cayyal mopyyemnoe 1610 ROMLKHO:

1. GHTb X03BONEHHEIMD; [IO3TOMY, HAMP., HOPYYeHIe COBEPIIUTE
npecTyIieHie HAYTORHO °;

1 §6, 1 do off. ind. 4, 1% L 4. §§ 1. 2. D. h. . 10, 1.—* L. 4. § 2.
D. h. € 10, 1; L. 56. D. fam. ere. 10, 2.

B pras a2 AN6§ 2 18, 1 635 D0 hot AR 6. @ W 35—
21.1.§1. L 63 D.de proc. 3, 3; 1. 25. § 1. D. de min. 4, 4—2a 1. 16.
D.h.t.17,1.—1.6.§3. 1. 22.§6.D. h. . 17, 1; § 7. L h. +. 3, 26.
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2. OBITH BO3MOKHHEIMB; NOJTOMY, HANp., HOPYYeHie HCHOJHHTH
AbI0, KOTOpOE yie HCHONHEHO, HEYTOKHO *;

3. wwbrs BH BHIYy He HHTEpECH OJHOTO TOMBKO MaH1ATAPid, &
UHTEDECh MAHJAHTA WM TPETHAr0 JANA, UAd H ATHXD JIHUb, N Ca-
Moro Mamparapia: mandatum inter nos contrahitur sive mea tan-
tum gratia tibi mandem sive aliena tantum sive mea et aliena
sive mea et tua sive tua et aliena; quodsi tua tantum gratia
tibi mandem, supervacuum est mandatum, et ob id nulla ex eo
obligatio nascitur ®. Hepbiicrurensnocrs mandatum tua gratia
MPOMCXOMATH OTH TOr0, 4T0 310 Oyiers ckophe cobrs, a He mo-
pyueHie; jaiomii ke cosbrs He mMbers Boxm 00a3aTh ce0s WiH
ADYTOro, W mo3aroMy oub OTBBUAeTH Jmms Torja: a) KOrmA OHD
VMBIILICEHO JaeTh BpejHsd cosbrs ®, b) gorga oms mo ocobomy
MOroBOpY (IOrOBOPY FapaHTiv) NPUHHMAETH HA ce0d HocHbICTBiA
ucuonneHia cosbra .

II. O6asannocmu. Bexbacrsie Mopyuenia BosHUKAWTS, B0 nep-
BHIXD, IOPUAMYECKIA OTHOWEHIA Me:KX§ MAHIAHTOMD U MAHIATADIEMD
M, BO BTOPHIXH, MY MAHIANTONS, @ wbyMu Jumuamu, uperb K0To-
DHMHA MAHIATApif BRCTYNAOES Bh POJN YNOJHOMOUEHHATO Mpel-
crapuresd Maoganra. 4OGp “ormomiemifiins BTOpPOro poxa M
yxe rosopuan Brwe (§§ 219—223); sybes mmr Gyzems ro-
BOPUTH 00D OTHOLIGHIAX'D MEKIY MAHAAHTOMD U MAHIATADIEMb.—
HMsn nopyuenis BEEria BOBHMKAIOTH 0G43aHHOCTH MLig MaHIATapii,
MOTYTH BOSHUKHYTH Wil MARJAHTA:

1. Obasannocmu mandamapin. OnDb IOIKERS UCHOIHATH MO-
pydeHie, NPUIEPAUBAACE LONYIEHHNNs WHCTDYKNIA M CTAPAACH
AOCTATHYTH BO3MOMKHO OOJBIICH BHIFOARl 144 MAaHJAHTA ° eciu
OHD Nepefars Hcmoxnedie gpyromy (cyGeratyry), T0 orsbuaers
8a JXbilcrBia mocabamsro, xakm 33 €BOM COGCTBEHHEA BH TOME
caysab: a) ecum OFD SHAND HIM JOMAKEHD GBI 3HATH €r0 HEroi-
HOCTh (Kakb OOMKHOBEHHO roBOpATH: Beabicrsie culpa in eligen-
do) % b) ecim mepemava mcmoameHis cocTOAIACH BOIIPEKH 8ampe-
U(eHII0 MAHJAATa HaM He coorsbrersoBana mpupoxh N0pyYeHHaro

rbra '% BB mpoumxs cayyadaxs mandatarius 0643aHb TOABKO YCTY-

—5 L2 proy D, b £.17,1:. 88 1—7.0 ' h. t.
. L8 §6.D. h.t. 17,1.—51 47. pr. D. de r.
7 1.—* 1L 5 1L 46. D. h. £ 17,1.—21. 8, § 3.

D. neg. gest. 3, 5;1. 10. i. £. 1. 11 D. comm.
D. si mensor 11, 6.
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NATh MAHJAHTY CBOM NPHTA3aHLA NpOTEBB cy6ernryra.—OHSL NOA-
JeHb OpPEICTABETH OTYeTh Bh MCHONHEAiH HOpYYeBid m mepegarh
MAHIAHNTY BCe [OAyYeHHOe HMB BCIBICTBIE HOpYdeHis, a PaBHO
VCTYOWTh MAHZAHTY Bch npErAsamia, npio6pbrensnsa ums Beabi-
cTBle MOpYyYeHis OpoTuBh TPersuxs Jums '.—Ous orBbuaers sa
culpa levis '* m moaromy 0043aHB INATHTH NPONEHTH HA IIOJIY-
YCHHbIA CYMMBI, €CJil OHb HXD YHOTpeOHAD B CBOK IIOJb3Y WId
He M03a00THICA O BHIPORHOME NXb mowbmenis (§ 42 mp, 11).—
Hern, npupajgre:Ramiii MaHIanTy NIPOTHBD MAaBAATApiA N4 CyAes-
HAr0 OCyIECTBJEeHld ITUXD NDHTA32HiH, HaspiBaerca actio man-
dati directa.

Obasanwocmu Mandanma. Qb T0IEEHL BO3WHCTHTH MaH-
AaTapiio Bch OCHOBATENBHBIA MBJEPKKH, Bh YACTHOCTH, BO3BDATATH
H3JePRAHHBIA JeHEeAHBLA CYMMBI Cb OpomeHTamm '°, # 0cB0G6O-
NETh €ro OTh HPHHATHXE HMD o0asagHeerelt '‘. ['oHopaph oHB
0043aHb YIIQTHTH MAHAATAPI0 Judlh BH TOMB ciydab, ecam aro
6uto mae o6bmrano ', Omb ompbyaers sa culpa levis; mpHynAen-
AB MAHAATADI0 HEnpeol10iuM0i«CHI0K Bpels 1O MOBOXY MCHOJ-
HeHiA EMD NOpYYeHiA Hecers \€aMs ) Mammarapii '®: cmopmo, ma
ROF0 Najfaers Bpelh, OPNIHHGHARH 110 DOBOJY HCHOJNAEHIA MO-
pyueHia Gesp ViS mAajor;\s. €. BMHOK TPETHArO IANA MIA OOHIK-
HOBEHHBIMB CIyYaeyh; 10 NDABAALHOMY MHBHIIO ero J0.:keHb HecTH
MaHJIAHTH, TAKH KAKL erd nopyueHie, Xord W 0€35 BHHEL Cb €ro
CTODOHBI, OO0 BCETAKM/TIOBOXD LA YORTEOBS %, — e 06a3an-
HOCTA Je:XAaTh HA MaHZAaHTE TOJIBKO BB TOMD ciyyab, ecum Mam-
Karapiii He BHMENb 32 uperbis NAHHEIXD €My ykasawiii; BB 1poO-
THBHOMD cJyyabh, Maogatapiii He MOXKeTh MNPeNbABATh HAKAKOro
TpeGoBaHiA NpPOTHBD MABAAHTA, PasBb ecim cam® Gepers Ha cels
Bpels, npoumcmenmili BexbicTBie HapymeHia mHECTpYRMin '.—
Wcks, npusaaie:xamili MaHEarapilo NPOTEBb MANJAHTA ANA CyxeO-
Har0 OCyHIeCTBIEHIA JTHUXDh 00A33HHOCTeN, HasmBaerca actio man-
dati contraria.

II. Ilpexpawenie. Ectb ubckonsko 0co6HXDs 0CHOBAHIH Tpepa-
menid, CBOHCTBEHHBIXH MOPYYeHiio:

1],8 §9. 110§ 2. 3.8 1. 20. pr. D. h. . 17,31 46, § 4 D. do
proc. 88— 1 1L 113 1. 2L C. h. £ 4 5—* 1 10. § . 1. 12.§9.1. 22
t. 14 ] 45, D. h. ¢ 17,

§4.1.56.§ 4 D h 617, 1; 1 1. 1. 4.
1.—11, 6. pral WD eha Rl o1 koL
h. 6. 17, 1; L 62. § 5. D. de furt. 47,

Hig.—11 3. §2 L 4 1. 41. D. h. t 17

C. h, t. 4, 35 il
C. h. t. 4,35—151 2. §§ 6. 7. D.
2.—1% Cp. mbe 'ra. upenst. opmyhda-
1;§8 L h.
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1. Henoamenie mopyuennaro ybua.

2. Hereueuie cpoxa, ecms mandatum GmI0 AaHO HA CPOKS.

3. Orrasw (ormbma mopyvemin). Kaxs MamjanTs Mokers oT-
MbHUTh Ha GyAyliee Bpems DOpYYeHie, TAKD M MAMIATADIN MOKETH
3a4BUTH O cBOeMb 0Tkash '®; HO MaHJAHTH JONEEHB NpUSHATH
AbliCTBIA, COBEPIIEHHBIA MAHAATAPIEMD Npe:kae, HexeTd nocrhmii
ysHaas 00% ormbab mopyuenis '°; ¢b aApyro#t cTopomm, MamiaTa-
pit orsbuaers BB ciysad HecBoeBpeMeHHArQ OTKAasa, ecidm HE
unbers Ana HTOro 0CoOHXB OCHOBamil (Gombams, Bpampa) *°.

4. Cwepre. Taxp kaxs mandatum sakmouaerca KamiuMb u3b
KOHTPAreHTOBSL 00 0CO00MY JdtHOMY ROBEDif0 Kb ApyroMmy koH-
rparedty (nam mandatum originem ex officio atque amicitia tra-
hit) *'; To A0roBOPBH 3TOTH NPEKPAM[ACTCA EMEPTHIO KAKD MAHJANTA,
Takb ¥ MamiaTapia '’; O HachBIHAKM MANIANTA JIOMKHB TpPH-
3Hath NbHCTBIA, COBEpPMEHHRA MAHAATADIEMB Ipexle, Heskeld OHb
y3Bams 0 cmepru Mampanta *°. Cseprs MaEJZAHTA HE NPEKPAM[AeTh
TOABKO T. H. mandatum post mortem, 1. e. ecam uopyueno nbi-
CTBie, KOTOpOE NOJXKHO GHITH| cOBEpmIeHo mocah cmeprm MamnanTa
(manp., BOSABArHYTH A FPOOHEN DaMATHHKS) **.

B. § 307. Ocotrie -Bupsn, mangata (Mand. qualificatum. Mand.
agendi. Delegatio mam mepeBoxs. OubHOUHEIH AOTOBOPS).

. Salpius, Delegationyund Novation. 1864.—Chambon, Beitrige. 1851.—

Brinz, kritische Blitter. Nr. 1. 1852.— Jhering, gesammelte Aufsiitze. T.

2-i. erp. 429 enbn. 1882.—Bechmann, der Kauf. T. 2-#, crp. 409 cnbx. 1884.—

Danz, die Forderungsiiberweisung. §§ 17—34. 1886.—Blume, Novation, De-

legation und Schuldiibertragung. 1894. — Vangerow, §§ 616. 663. 639. —
Windscheid, §§ 412. 383. — Brinz, § 289.

I. Mandatum qualificatum, xpexurnoe mopyuemie: § 258.
II. Mandatum_agendi, meccia: § 248.
II. Delegatio mam nepesofrs Bb OOIAPHOMS CMECTE; mepe-

BOXb ORIBAETH IBOAKALO DONA: 72€pPeeods Kpeduma 1 nepesods naa-

mexca .

#1.12. §16. 1. 22 § 11. D. h. t. 17, 1; §§ 9. 11. L h, +. 3, 26.—91. 15.
D.h t17 1;§ 9. L cit—2 1. 22, § 1. 1. 23. 1. 24. 1. 25. 1. 27, § 2. D. h. t.
17, 1.—/'1L 1. § 4. D. h. ¢ 17, 1./ 1. 27. § 3. L. 57. D. h. . 17, 1; L 15.
C.h. t 4 95 8§10 L h. . 3, 26.—% 1. 96, pr. § 1. 1. 58. pr. D. h. £. 17, 1;
$§10. T h.t. 3 26 1 19. § 3. D. de don, 39, 5—% 1. 12, § 17. 1. 13. D. h.
£

1t D. 46, 2; C. 8, 41: de novationibus et delegationibus.
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1. Ilepesods xpeduma, m. e. 0dno awuo (delegans) ynoano-
Mouucaems (iubere *. welle **, permittere *, 1o maxuce man-
dare *) opywe (delegatarius) npunams oms MPEMbAL0 AUYQ,
(delegatwus), emmemo oms wewo, deaeranma, oGmuyanie cosepusimn
USGNCIHOE OIUCGIE (00WKKOBENHO YRAWNIMD cymmy Oenees), w
GHIDCMTY C3 TIMB YROIHOMANUEALS MPEILe A0 0ams 00mua-
nie e e (Jeacrawma) cuems. Uraks, KDeAuTHHA 1IepeBoas co-
CTOMTD U3 ABYNH Yymoanomouid. [Toxmomodie Mo:Eers GHTH 0CHO-
BAHO Ha NOPYYEHIM, TOFJA YHONHOMOYGHHHNH 004345 Th HCIOHO-
HI0; HO OHO MOKETH TAKAKE OCHOBHBATHGA M HAZ LPOCTOMD 103-
BOJIEHIN, TOraa Jaumb Beabacreie do6P06OALRALO OCYWELLINBACHIA
Aelleraiiu (KOTOpas €OBePMALTCH Bh (AACCHTCCKOND p- Mp. myTemMs
CTROYIANIT ¥ JUTePAILEALO KOHTPAKTA, TeAAPH IYTeMb 20€TPaKTHArO
2eOPMATLEATO J0TOBOPA, HO ODUHOBEHIHO HE NUCHM) BOSHAKAIOTH
HosuH npasoommouenta. Jlas Gorhelscuaro ypasywbmia nocabymxs
HeGONOAUMO BEIBINTE OTABIBHEIXS, VYacTHAKOBD B JeJeraiin.

8. Ommowenie mexncdy deneuamons w dexeramapiems. 06%-
magie, JaHHOE KederaToMb negerarapiio, sxbch pascmarpusaercs,
Karb On oObimauie nejeranta Reaérarapio, Takb KAK OHO IAHO
Ha CUeTH JIeranta, M,ero MOGIBICTBIA 3ABUCATH OTH COrJAMe-
Hill, CYIIECTBYIOMUXE"MERAY NEJCIAUTOMD it Aexerarapieys. Ecam
AeJeraHTb OBLIL A0 CUXHIHOPH HOJKHAKOMS JeJerarapis, u Berbi-
crBle Jeyeraniu BMBCTO HEro 10MKens ORIB BCTYIIATH HOBRIH JOJK~
HHAKD, T0 00bmanie generara umbers cabicreiens HOBAIIIIO A0JIra, OTh
K0TOparo 0cBoGoAaeTcA Jeterants *: solvit enim et qui reum delegat®
(delegatio coBepmaerca aubcs solvendi causa). Ecau ke peverants
HE COCTOATID HH Bb KAKOMB 00:432TEABCTBEHHOND OTHOIUEHIH KD Je-
Jerarapiio, To, cMOTPA Mo Hawbpemio CTOpPORD, BE 00bmanin jene-
IaTa SAKMOYALTCA UM NapeHie feieranta fexeratapiio (delegatio
cosepmaerca sabce donandi causa) 6, mam npexnkbiictBie, 3a Kko-
TOpoe nenerarapiii poikeHb OYAeTH COBeDIHTE JEJIEraHTy COOT-

? 1. 84. D. pro soe. 17, 2; 1. 32. D. de . c. 12, 1. L aF s apito], g4,
D. de don. 39, 5; L. 11. pr. D. h. t. 46, 2.—n 1. 22, D. de man, 40, 1; 1. 13.
§ 6. D. quod vi 43, 24; L. 30. § 1. D. qui et a quibus 40, 9.—2* 1. 39. D.
de don. i. v. et u, 24, 1; 1. 104. D. de sol. 46, 3; L 22. D. de man. vind.
10, 2 ef. 1. 11 § 5. D. de p. a. 13, 7.—% . 10. § 4 D. mand. iy (8 ) R DA
§1. D. de a. p. 41, 2—4 1. 3. C. h. t. 8, 41; L 33. D. h. ¢ 46, 2; 1. 21.
§1. 1 33 § 3. D. de don. 39, 5 L 41. pr. D. de re iud. 42, 1.—5 1. 8.
§ 3. D. ad set. Vell. 16, 1; ep. L. 187. D. de v. s. 50, 16; 1. 18. D. de fidei.
46, 1.—5 1. 2. § 2. L. 21, § 1. D. de don. 39, 5: . 18. § 1. D. de m. ¢. don,
39, 6: 1. 11. C. de don. ¥, 53.
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shrerBenaoe Boapbiicreie (delegatio comepmaercs ankep contra-
hendi causa)”.

b. Omuowenie mexcdy deaeranmomz u deaeramonms. OiBma-
mie, AafHOe JeNeraToMb jeleraTapiio, 3Ekch pascMatpuBaercs,
kakb On1 o6Bmamie neserata jfexeranry; ero nocabucrsia ompe-
AEng10TCA 10 COrIameHiaMb, CYIECTBYIOMAMD MY AeNeraHToOMb
H jexeraToMb. Bb 0OcTansEOMD 3TH NOCHABACTRIA AHANOTAYHBI H3I0-
AReHABMB Beime (Sub a) °.

. Omnowenie mencdy deacramoms u dercramapieas. [Ipaso-
OTHOMEHIE MeMAy AeJNeranToMb H AelerarapieMb, a DABHO H MEKAY
XeJeraHTOMb W JeJeraroMs, mo obmeMmy mnpasmiy °, me umbers Ha
OTHOWEHie MexAy MAeNeraToMth u JeleratapieMb HHKAKOrO BJid-
Hia '% n6o o6bmanie nererata JeJeraTaplio ecTb AaOCTPAKTHOE
oobmanie; xemerarh Bce PABHO JO0JUKeHD HEMOJNHATH ¢BOe 00bma-
mie, xora Ow, HAOp., leJderanTh 1o omg@rk YUTATD Ce6A JOILKHHE~
KOMB JIejerarapid, iiu Jenerars cu b ceia no omuoRB 10IKAR-
KOMD JeNeranta; HO 9TH OOCTOATEéNbCTBA Jaf0Th NDUTA3AHIE H3B
meocnoBaTe baaro oboramenisM§ 208 cafa.) neseranty OpOTHBL
JeJeraTapis m Jelerary OPOTHBD JeJeraHTa.

2. Ilepesods naamengt, Nasvieaervui Pumaanamy delegatio.
meneps AccuIaNier 1w Nepesadoms npocmo; 00no auyo (accur-
Hamms) ynornwomauiisiemsndpyroe (accusamapia) npuHAmMs Oms
mpemvao auya (accuri@ma), GMICMO 0ME HEW, ALCUVHANMG,
uaememmoe Ongicmeie._(00BeK1. naamencs Jeners) u Yoepicams no-
Ayuennoe 30 co0010, %, 0QINME, YROTHOMAUNCAEMD MPEMBE TUUO
cogepuums naamencs Ha e (accumanma) cuems. llpasuaa,
UDHBEJCHHEA BEIIE O KPEIATHOMT IepeBofxb, aHaJorHIHO NpH-
whHAKTCS B Kb IATEAKHOMY IIepeBOAY; OTCIOAA ABA NPABHIA UCTOT-
HEKOBB '': 2) qui mandat solvi, ipse videtur solvere; b) quod

'1.3‘_.Dd:3r.c1 1; L 31. § 1. D. h. t. 46, 2; 1. 56. pr. L. 78. § 5.
1. 80. D. de iure. d. 23, 3.—% 1. 21. § 1. D. de don. 39, 5; L. 18. § 1. D. de
m. ¢ d 39, 6 1. 11. C. de don. 8, 53; £ 21. § 1. 1. 33. § 3. D. de’don.
39, 5; 1. 5. C. h. 8. 8, 41.—° Hararia: 1. 9. § 1. D. de c. c. d. e. n. 8. 12, 4
1. 3.8812.13. 1. 4. 1. 6. §§ 3. 4. L. 30. 1. 56. D. de don. i. v. et u. 24, 1; L.
2, §§3-4. D. de don. 39, 5; L. 7. pr. § 1. D. de d. m. e. 44, 4—2° L 12. L
13. 1. 19, D. h. t. 46,2 1. 9. § 1. D. de ¢. ¢. d. e. n. 8. 12, 4; L 8. § &.
D. de i. d. 23, 3: 1. 4. §§ 20. 21. D. de d. m. e. 44, 4; 1. 1. §§10. 11. D. qu.
r. a. 44, 5—11 1. 56. D. de sol. 46, 3; 1. 180. D. de r. i. 50, 17; ep. rTaxike
1. 49. 1. 64. D. de sol. 46, 3; 1. 65. § 4. D. ad set. Treb. 36, 1; . 3. D. si
quid in fr. 38, 5; 1. 9. § 2. 1. 19. § 3. D. de don. J‘lleDde.ccd
c. m. 8. 12, 4; 1. 3. §§ 12 13!%Ddad.i.v.etu.ﬂ,l;l.lﬁ. D. de
r. e. 12, 1; L. 34. pr. D. mand. 17, 1; 1. 5. § 8. 1. 19. D. de i. d. 23, 3; L 14.
pr. D. de £ d. 23, 5 7
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iussu alterius solvitur, pro eo est, quasi ipsi solutum esset.—
Ocobaro ymoMmaaRia 3acCHyAUBAETH OPAXMYECKAS MOFOBOPKA: Te-
peBoxs—He miarexd (Anweisung ist keine Zahlung); s camoms
abab, Takb Kakb ACCHIHAHTD A0 COBEPIIEHIA DNINATEXKA ACCHrHA-
TOMB elle MO:kerh OTMBHUTR HepeBoAs, W Aanbe, Taks Kakh ac-
CHYHATH, MOKCTH ObITh, HE HCHOJHHUTH OOBmMAHIA, TO H3JIOKEH-
HEIA BHme 1. a—c¢ npasdia npumbBmarorea gmms Torma, korga
ACCHTHATH YIIATANS ACCHTHATADIIN).

[IpoTaBHO M3N0KEHHOMY BHILIE, MHOTie IHCATENH YTBEDAIAITD,
9TO jefleraimif Beerja BJEYeTh 3a CO60I HOBAIIKW, TAKD KAKH OHA
€CTh 3asBJIeHie NPeXHAr0 doancHuKa@, 9T0 BMBCTO BEro JOJAeHs
00M3aThCA JPYroM, WAM 32sBjeHie xpedumopa, YTO JOLKHUKE BMb-
CTO Hero J0/uEeHd o0Bmarh ApyroMy. Jmae—caeaunors ysxoe no-
uamie Odeacrauiu: Jeleramia Moxkerh OHTh cOejuHeNa cl HoBa-
1iefl, HO He Bcerga OHBaeTh CoeluHEeHA:

IV. Ouynmonnvrii wonmparms,Sm. w. contractus aestimato-
riws '*. Orgata Bemg@ XPyromy’ AN OPORAKH COBEDIIAETCA B
TPAKIAHCKOMD 060pOThE BH pPaIMuEEIX®s (OpPMAXB, KOTODHA He
IOEXOmATE IOXEL HOHATIE OI('EHOWHH.TO KOHTpaRTa: d

1. Unorxa npopaxa’CoBEPIIAETEA MCKIOIUTENRHO Bb HHTEpECH
TOr0, KT0 1aeTh BeIb; TAKBYTO NPOTAIOMIii He N3BIeEAeTS U3hIIPOAKH
HAKAKOH BHIFOAL; FOTAa ciBuEa o6Cyxiaercd, Kakh mopydemie. ;'

2. Unorna ymonmoMo¥eHHHH Kb npojgaxb moayuaers Kaxyio
AH00 BEICORY; 9T0 MO#KETH OHITH JOCTATHYTO DASHEIMHU CIOCOGAMH:

a. Ecim nawbpenie cropoEs GHIIO HANPABIGHO HA TO, 4TOOH
cMOTPBTE Ha Npojaky, kaks Ha oOmee Xbio (TAaKB UTO OXWHD
AaeTH BEIs, IPYrofd—TPYAL, H3Te:KKa /Re H BRPYIRA XOLKHE OHTH
no mssheTHOMY MacmTaly pacupexbienHs Memy HEME), TO cibika
UOMLIC:KHTS HAYalaMb TOBapHIecTBa '3,

b. Eecan rakoro nambpemia mfrs, HO X03AuHE Bemu 06hmaeTs
VOOJHOMOYEHHOMY Kb npofaxB Bosmarpaxmemie, 1o exbaxa mox-
JeXKATh Hayadamb mopyuenia (§ 299. II).

Bo Bchxp araxs cayyasxs Jalomifl Bemp 4ud IPOAAKA MOKETH
onpenBiaTh MUHAMAJBHYIO IEAY, 33 KOTOPYIO BON(h MOKETH OHTH
npojana (T. H. limitum); atuMs ompexbaeniems cBAsams IpOAA-
mi, koToprii TEMb ne MeHbe He MO:KeTh yAEpPKATH 3a 0000 TOrO,
9T0 OHB BHIPYYUTH OOJbHIe HOd0:KerHoil cymmar.—Ho moorga cro-
POHH IPHIAIOTH JEMHTY ADyroe 3HadeHie, a HMeHHO, 970 OyAeTh

12 t. D, 19, 3: de aestimatoria (scil. actione).—* J. 44. D. pro soc. 17,
2; L 13. pr. D. pe praescr. v. 19, 5.
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HOCIATOYHO, ecin NAOMiAX Bemp AXA NPOJAKH NOJYUHTH JUMHIH-
POBaHAYI0 cymmy (aestimatio); Toraa OpHHEMATENh BEINW MOXKETh
yAepEaTh BB CBOI I[0AB3Yy TO, YTO BRIPYYATH cBepxs aestimatio;
0HDh MOXTH Jake caMb npio6Gpbers Bemp, ymratusb aestimatio
(opaMEpH: JOrOROPS TOProBHA, PASHOCALIATO TOBAPH [0 JOMAMb,
Cb JIABOYHHMDB TOPrOBIEMb, KHHrONPOAABIE Cb H3IATEABCKOH (mp-
moit). Borb 9moms BHABL JOroBOpa e€cTh OIBHOUHMINA KOHTPAKTD
(r. 5. cont. aestimatorius, rem aestimatam vendendam dare);
OUTBHOUHDLE KORMPAKMS eCmy 0MOaNe Gewsw OPYOMY €& NOpyHe-
HieMs npodams e U U3s GWPYHEHHALD YRAGMUIML  UIBMCILHYIO
cymmy dacwenmy nopyuewie. Contr. aest. oramdaerca orb BCEXB
BEIIE NPUBEIEHHBIXD CAYYaeBb; BeIbicrsie aToro ApeBuie puMcrie
KPUCTEL CHOPUIHE, Kb KAKOMY THIY AOrOBOPOBD ero cabayerh Orie-
ctu (kb Kymah au, mim KB maiimy, wiu kb mandatum); moatoMy
nperopd onpelbanat BB cBoeMb IXNKTEuIr0 BTV cpbaky cabayers
06Cy:RIaTh, KAKD GesbAMERHEI PeAJBHbI KOATPAKTS, 0 1aJb JUIY,
oTaromenmy Bemb, actio aestimatoria praescriptis verbis mporusb
npuHABmMAre na. ceba Npogaky ‘‘;wepaguivxie 0v.30 Ob HAIGAML
amoms 002080p3 0cobvims Gudoms mandatum mea et tuw gratie.
Bescniopro, npumaMatess O0HGaWb="MAU BOZBDATATH Bellb, WIH
yoaamire mbHY; HO CHOPHO TO, OTBBUaeTH AU OHB 3a Ciayvaid; BD
MCTOUHHKAXD [0 STOMY BOMPOCY nporuBopbuie '°; mo BAYTPEHHAMD
OCHOBaHIAMDB caBAyers BOBIOALUTH Ha HEro a1y orsbrersemnocrs
Jnmb Bb TOMB caydab, ecim omb camb npegaoxmrs cxbaky. Ilo
n0oBoAy orBbrcTBeHHOCTH 32 cayuail HEKOTOpPHE YTBEPKIAIOTH, YTO
IIPUHEMATENb, [OJYYad Bemib, 1pso iure upiobpbraers Ha Hee npaso
cOGCTBEHHOCTH; HO 9TO COBN3JEHIe OTBBTCTBeHHOCTA 83 Ciydad H
npio6pbrenia upaBa COOCTBEHHOCTU, Kakb OBl OHO Y2CTO HU BCTph-
qagock (§ 278 sub I. § 293 sub I), BB Hacroamews caydab
npamo oporusopbuars Hambpewid CTOpoHD N He MOATBEP:LIAETCA
Bb UCTOYHHEAXH '% 1m03TOMYy mOJNyYarens Bemu npioGpbraers Ha
Hee MpaBo €OGCTBEHHOCTH JMIMb BB TOMB CIyuasb, ecim oHn yuia-
UHBAETH JHMUTHDOBAHHYIO CyMMY.

“ 1, 1. pr. D. h. t. 19, 3.—' Meaay 1. 1. § 1. D. h. t. 19, 3, 5 ongroit
croponsr, w L. 17. § 1. D. de praeser. v. 19, b, c& apyroii cropomsr.—*¢ Cp.
1. 5. § 18. D. de tr. a. 14, 4 L 26. pr. D. de praescr. v. 19,5.
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PA3JIBIDL BTOPOIL.

§ 308. Bepemie gbas mo AOIKHOCTH.
Brinz, §§ 517—520.

Bepenie xbas mo jpoxxHOETH OOCHHMAETh TPH pPABIAYHBIXD
caydas:

1. O6GasannocTy ONeKYHA; 0GA3AHHOCTH 3TH MAl U3IQKHMD Bb
cemeitcrennont npash (§§ 368—386), moromy uro onekyEb 0064-
34Hb He TOIbKO YOPABIATH UMYIIECTBOMB ONCKAEMAro, HO U HCIOI-
HATb M0 OTHOIIERic Kb NHUTOMUY 00A33HHOCTH IUABH CemedcTBa.

2. O6asarexscrso curator’a honorum '; raxosoit Hasgavaerca Lis
MMYIIecTBa OTCYTCTBYIOINAr0, KOTOPHIA He OCTABANG NpEACTABHTEIN,
B YACTHOCTH, AJA MNyImecTsa BoeHHemurbdmaro *, maxbe, mus me-
npiodpbrennaro eme nacabaersa ((heéreditas facens) ?, pus xoEKypC-
molt macce ‘. Ilpmuars ma ceda eura bonorum oGs3ams BooGme
KOEABA rpamianuas (munusCiyile) ®; 970 He OTHOCHTCA TOMBKO
kb cura komkypemod macce o [IpaBa u oGasamEoCTE curator'a
honorum sasucars OTH JIOBOKA Kb HA3HAYEHID; 33 HCKIOUYEHIEMD
clyuaesh HeOOXOJUMOCTH OHD He uMBeTb IpaBa OTYY:KEeHid '; 910
OpaBo NPHHAUICKHTS TOJBKO KOHKYPCHOMY KyparTopy M Lyparopy
ex edicto Carboniano (§ 423) °. Bs ocramsmoms npimbaAwTed
NpaB@Ja MaHJATA.

3. ObssapHOCTH AIMUHACTDATUBHKIXD YUHOBHUEOBB TrOCyAap-
CTBa MIM Kpuanueckaro mmua; # 3xbes npumbaAlTea npasmxia
Mauzara ’, KOTOpHiA, BLUPOYEMD, BO MHOFHXSH CIydasxs usmbaarrca
upejnucaniaNg nyoamgnaro upasa. Msmoixenie 5TOro OTHOCHTCA Kb
HAYEB rocylapcTBeHHArO HpaBa.

1t D. 42, 7: de curatore bonis dando.—2* 1. 22, § 1. D. de reb. auct.
ind. 42, 5; 1 1. § 4. D. de mun. 50, 4; 1. 3. C. de postl. 8, 50.—2 Cp. 1. L
§ 4 D. de mun. 50, 4; 1. 1. § 17. D. de ventre in p. m. 37, 9; L. 5. § 1.
D. de Carb. ed. 37, 10.—* L 2. D. h. t. 42, T3 1. 5. 1. 9. D. de cur. fur. 27,
10: Reichsconcursordnung § 5. —5 1. 1. § 4. D. de mun. 50, +. —% L. 2.
§3. D. h £.42 7.—71. 1. § 4. D. de mun, 50, 4; 1. 1. § 2. D. h. t. 42, 7;
l. 6. § 4 D. de tut. 26, 1; 1. 48. D. de adm. 26, 7.—° L. 2. § 1. D. h. t. 42,
7 1. 5. § 5. D. de Carb. ed. 37, 10.—? t. D. 50, 8; de adm. rerum ad
civitates pertinentium; tt. C. 11, 33—35. 38.
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PA3IEIH TPETIIL.

§ 309. HoGporoxsmoe mexemie uymuxn xbas (negotiorum gestio
Bb TheHOMB cmbicak).

t. D.III, 5: ¢. C.1I, 18; de negotiis gestis.—Chambon, die Negotiorum Ges-
tio. 1848.—Danclwardt, die negot. gestio. 1855.— Leist, das erlaubte unge-
rufene Eingreifen in fremde Vermdgensangelegenheiten, 1855.— Kolluer,
die Grundziige der oblig. negot., gest. 1856. — Ruhstrat, fiber negotiornm
gestio. 1858.— Aarons, Beitrige zur Lehre von der negot. gestio. 1860.—
Zimmermann, echte und unechte neg. gestio. 1872.—w. Monroy, die voll-
machtslose Ausiibung fremder Vermigensrechte, 1878.— Siturm, das neg.
util. coeptum. 1878 —zon Tuhr, act. de in rem verso. § {. 1895.— angerow,
§§ 664—666.— Windscheid, §§ 130. 431.—Brinz, § 321.

L. Houamie. Negotiorum gestio ez mucroms cmvicam (Bb 06-
MAPHOMD eMHCTB aTM enoBa 7TacTo UmBOTH PA3HKIA  Jpyrid 3Ha-
uenia ') Gweaems 6z mwas CHYNAAL S ROWEL 0910 Aun0 (negotio-
rum gestor, doGposo.serui padwn eedemd omaa dpyrowo (do-
minus, xozauns Imaa) *, we Gyoyuar s IMOMY  00A3OHHBNG N 0O
ROPYNENII0 LO3RUKA Owaa °, 1k No~Qo.derocmu. OBOHEHOBERHO Ho-
BONOMB KB negotiorum gestioy GrsaeTs 1o 00CTOATEIBCTBO, 9TO
X034uHD Abia Haxomurcd' BB OICYTETBiN B HOKOMY He nopvuuis
sapbasiBania ceomvu pbiaym 4 Vmo m TOTH, KTO 3aHEMaerca 1h-
JaMI IDYToro 1m0 HOPYYeniio, Tperharo JMNa, TOKE CUMTAETCH ne-
gotiorum gestor'oms mo ofuomenino &b xo3auny pyhaa °; gmanbe. n
TOTBy, KTO U0 omHAOES cdutaeTs cebd 0GAZANHEING BeCTH qayikoe
Ab10 °; HakoHeWs, TOTH, KTO MO OmHUGKE IDAHAMACTD My:koe Abio
32 cBoe (mamp., ecam joGpocoBheTHEIN BIafbiens mpoxaers
Bews) ’; cabrosareasmo, animus aliena negotia gerendi, xora oHE
OORIKHOBEHNO (RIBACTH HATUNO, He TpPH3HaeTcd HE0OXOAHMEIME;
CMOTPA N0 HAMATHOCTH er0 MM OTCYTCTBIO M PAsIMYAlTH MOI-
JHHAYI0 negotiorum gestio n memommARYyIO.

IL. O6asanmocmu. Negotiorum gestio, o I'aro u Qcramiany —
obl. quasi ex contractu ® gceraa OPOAIALTS 00A3AHHOCTH A
negotiorum gestor’a, meorxa m x1a xosamma nbia:

YL 2§ 1D de o. et a. 44, ]
de aest. 19, 3.— 1. 9. § 4. D. h. ¢
11, 7.—4 1. 1. 1
.h

14. § 15. D. do rel. 11, 7

3 L. 17. § 3. D. comm. 13, 6; L. 1. pr. D.
-8,5—3151.19.§2 D. h. t. 3, 5; 1.
i 3, 5; 1. 5. pr. D. de o. et a.
t2 9% op 10915 3. L
3,5.—7" 1L 49, D. h. t. 3,

pr. D. de o. et a. 44, T;

vk Dbt -
44, 7—°L 3. §11.1. 4.D. h. 3,5 1. 14 C. h. ¢
28. D. h. t. 8,5~ 1.5 1,19, § 2. 1. 36. D. h. t.
6 of. L 30.pr. i £ D. de.a.s. v, 19, 1.—8 |, 5.

pr. § 1. L de obl. quae quasi ex contr. 3, 27.
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1. Odasannocme gestor'a. Oas 0043anD J0BECTH JO KOHNA
pash Hauaroe XBao m 3aborurhcA 000 BCEMBH TOMDB, YTO HAXO-
1urca ¢b 9TUMDb ABuroMb BB €BA3N (HAUp., NONYYNBH JEHBIH, OHDb
004330 OTIaTh UXb Bb pocts) °. OB 06s3aHb MpEeICTABATE OT-
ueTh XO34HHY NIbia, BREJAATH eMy Bee TO, 4YTO HAXOJHTCA y HEro
Ha pykaxs Berbacrsie negotiorum gestio, yerynmrs emy Beb Tpe-
Gousamia, npioGphTeHARA BMB 0 cAydal negotiorum gestio mpo-
TiBs Tpersuxd aunb '° Oms orsbuaers, mo odmiemy mpasmiuy, 3a
culpa levis, mo OTHOMEHI0 Kb ABHKHMBIMD BEI[AMB 33 CyODBEK-
tusayl0 custodia ' (a me rombko 3a culpa levis, Kakb yrBep-
#1aerhb rocuoxcrsyioumiee Mabaie, § 237); Bo mHOrAA OHB OTBB-
9aeTh TOMBKO 32 rpyOyio BHHY, & MHOTAA 33 cayyail: nepeoe GH-
BAETH TOrfa, kKorja Oesb ero sMbmarenscrBa mid Xosdmoa rbiaa
Bce Om OmIO motepano '?, emopoe, KOria negotiorum gestor
B3ANCA 32 HOBOE MpejmpiaTie BoOpekNemQORYAI0, KoTopoMy cib-
ayerd xosamns '°.—Mews, npuBajgemamin \xosauny xbia mpo-
TUBD gestor'a pua cyaedHAro oggmemmeui:r 9TUXD 00432HHOCTEH,
HasmBaerca actio negotiorum gesterumydirecta.

2. Obnsanmnocmu zo3aup@\[Onag, Ony 0643aHb BO3BPATATH
neg. gestor’y seh ocHoBaTCHbHESMBIEPAKM CH IPOHEHTAMH H
CHATH Ch HEro NPUHATHS AMb Ha cedd oGasatemncrsa '*. Ho amu
00A3UHHOCHL BOIHURAIOM: GUWD RNPU HAIUEHOCIU  MPEXs YCA0-
6ii, a HMEHHO: |

a. eeau negotiorum gestor abiicrsoBans ¢n Hambpemiems 064-
sarh xoazaupa Abaa '° (1. 0. animus obligandi). [Ipu maangnocrh
aT0r0 yeaoBia (mopumnmas neg. gestio) neg. gestor’y ue Bpexdrs
ero sadav:kiaesie Bb Junh xosamsa xbaa '°. Eeau ke omn xbi-
CTBOBaN® ¢b HambpemieMb cOBepIIMTH AapeHie, TO eMy He mpu-
HAJLIe;KATh NAKAKOTO Tpedosadia soawbmenia ''. Ecin oms Bem
sapbroMo uyixkoe xbmo, Ho BBL cBoemb unrTepech (menogIMHHAS
neg. gestio, mamp., commodatarius yayumaers Bemlb), TO X03I@HB
xbna o6aswsaerca aumb 10 MbpBh coero oGoramenia % Ecim

916 §12.1.35. pr. §3. 1. 31.§21.38. D. h. t. 3, 5—2°L 2 L &
§ 1. 1. 23. D. h. . 3,5—" § 1. 1. de obl. quas qu. ex e¢. 3, 27; Paul.
sent. rec. I, 4. § 1.—¥ 1 3. §9. D. h. t. 3, 5.—2 1. 1. D. h. & 3, 5. ¥—1.
10, pr. L 19. § 4 D. h. t. 3, 5— 1. 14. 1. 24, pr. D. comm. div. 10, 3; L
11.1. 13. C. h. t. 2, 18.—% 1. 5. § 1. . 6. §$ 8. 10. L. 31. § 1. L. 45. § 2. D.
h. t. 3, 5 L 14. § 1. D. comm. div. 10, &—'" 1. 4. D. h. t. 8, 5 1. 12. C.
h. t 2, 18; cp. mar:ke 1. 27. § 1. 1. 34. § 1. 1. 44. D. h. & 3, 5; L 11. L. 13.
1.15. C. h. t. 2, 18— . 6. & 3. D. h. t. 3, 5.
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OHB Bels "yioe xbro, me sHAdA, YTO OHO yy:KOe (BB TAKOMB MO-
JOKeHId HAXONMUTCA, Hamp., Beakit gobpocosberamit Biaxbiaems),
TO ero npaso Ha Boambmenie magep:xers npH3Hano Beaxh BB
HCTOYAMEAXD, HO TaMb, NOBALHMOMY, CYHMIeCTBYerh nporuBophiie
BB TOMB OTHOMeHIH, 4t0 mbroTopma mbera '* HaOTH eMy TOJBKO
oKCHeNmio, jApyria ° takske m ucks (act. neg. gest. contrariz);
00 NpPaBHIBHOMY TOJKOBAHI, BTOPHS MBCTA OTHOCATCA TOJBKO KB
xo6pocosberaomy Baaxbasiy HacHBACTBA, KOTOPHIA CBOWME Beje-
HieMs ABIB 0cBOGOXMIE ABACTBATEILHAr0 HACTBIHUKA OTH Lakoi
ar6o o6dsagHOCTH (HATD., BOSIBATHYAS HAArPOGHHIA NAMATHUKD,
3AHAJCA TIOXOPOHAMHM); 32 NCKIOYERIEMB 9TOr0, OCOOSHHO IOKPO-
BHTENbCTBYEMaro, ciydad (§ 432) pnaercd TONBKO SKCHEMIIA:
9T0 BOOIHE cnpaBel B0, Takd Kakh 3xGeh HETH animus obli-
gandi.

b. ecam negotiorum gestor abiterBoBaTs  He Bonpekm sampe-
meHis xo3g@HAa 1bra; 9T0 TONOKEHIe OHIIO €HOPHO MEXAY Kiac-
CUUECKEMM IOpUCTAMA, HO TMOATBEpxIeH0 saxoHoMB IOcrmmiama *'.

c. ecam negotiorum gestor ABHCTBOBAN® BB HETEPUAIEMD OT-
nararexberBa wHTepech x03m@HA ghia, T. e., ecium oHB B3AICA 33
xbao ana npexynpesiéHia rpOSEBmAro Bpepa '*: BB ITOMb €Iy-
yab ond mMbers npaBo na, Bosvbmenie waJepkeKrb, XOTA OH UC-
xorb abaa m ge Osurs ymaunsiit *° (aT0 BHPAXKAOTH OGHKHOBEHHO
TaKb: He mpebyemea, umodn neodrodumsa omaa Ovtaw wtiliter
gesta, docmamouno, ecaw onww Gyoyms ulbiliter coepta). Ho ecin
negotiorum gestor mubas BbL BUAY YBEIWYUTH T. H. MOJNE3HHMB
xbaoMDs mMymecTBO xosauaa jAbma, T0 ero TpeGoBaHie OrpaHMYH-
Baerca pasmbpoMs ororo ysemmuemisa Y, T. e. sxbes TpeGyerca
negotium utiliter gestum. Ha impensae voluptuariae neg. ges-
tor'y mpunagme:xuts TONbRO ius follendi ?°. Muporie mmcarend or-
BepraloThs pasnduie HeoOxogumaro u monesmaro pxbia, a obpa-
AT BANMAaHie HA npednosaraemyro 6040 Xosauna abna.

Hexs, npunagmexamii neg. gestor’y mpormes xossuda Jbia

31 14. §1. 1. 29. pr. D. comm. d. 10, 3; I. 33. i. £ D. de eond. i. 12, 6; |
i4. D. de d. m. e. 44, 4—2° 1. 48, D. h. . 3,5;1.50.§1D.de h. p. 5,3; 1. 14
§11. 1. 32. pr. D. de rel. 11, 7.—2 L 8. § 3. D. h. t. 3, 5; 1. 40. D. mand
17, 1; L 24 C.h.t.2,18—2 1. 1.1. 6. § 6. 1. 22. D. h. £. 3, 5; 1. 3. § 8. 1
5. pr. § 2. D. de in rem v. 15, 3; 1. 5. pr. D. de o.ef a. 44, 7.—*1.10.§ 1
112 & 2312aN] 92 pr. |, 37, 8 1./Daih. ©:8;16; 1,22 Goh & 2n 18, — 361
9.1.11. 1.43. D. h. t. 3, 5; 1. 5. pr. D. de in rem verso 15, 3.—"* 1. 3. § 4

9.
D.de i r. v, 15, 3: L. 27. pr. D. h. & 3, 5.
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g cyne6maro upecabrosamia aTAxXh 00432HHOCTEH, HASKBAETCA
actio negotiorumn gestorum contraria.

Cuopno, kakoe BIiAHie HA OTHOINEHie MexXY neg. gestor’oMs
u Xo3amHoMb gbra nwbern mocabiayiomee npussamie (oxo6penie)
Befjeria XBIa co CTOpoBEl X034uHa; MO0 oxHoMy mbery merounm-
ROBE *°, Torga ramke npmwbmEgiorea npasura negotiorum gestio,
mo gpyromy *? e Toria mpumBHATCA NpPABANA NODYYeHid; 10
npasuisHoMy MHBHIIO, TONBEO X034mEH Xbra orsbuaers mo mpa-
BUJIAMEL HODYYerid, Takh Kakh ero Opn3pamie, 6YIYyIH AKTOMD
OJHOCTOPOHHUMD, EMBers 3mavenie TOJBKO JJId HEro; OHBH 004-
3ads, cabposareasno, Bb cayiab ratihabitio BoswbernTe paike
impensae voluptuariae; HecMOTpA Ha Npe:kpee 3anpemenie BejeHid
abra oms 064338 KB BOWBINEHID H3TEp#ers H T. I

§ 310. Ocobrie Buxsr xo6poBoapmaro'mefenia xbua. (Actio
funeraria. Act. in factum pzaA = mporurs missus in
possessionem).

Brinz, §331a.

Bp asyxs caydaaxs A00peBONsHAaro Benenia xhaa tpedosamis
neg. gestor’a onpegkuaorca 0COGHME NpaBHIAMA:

1. Eena gro Jud0vcoBepmaeTs norpederie ymepmaro ' Bybero
TOrO JANA, KOTOPOe MOIRHO OHIIO 3TO CXbiAaTh, TO OHB MOKETH
norpe6oBars 0rh Docabimaro Bosubmenia Bebxb 0CHOBATENBHHXD
usfiepaens, Xord On OHB ALHCTBOBAIL NPOTHBDL ero 3alpemeHis,
eclM TOAbKO OBLIN OCHOBATEIBHEIA NPHYAHH HE iHOIIAHATHCA
aromy sampempenilo *. TpedoBaHie MOXOpPOHHBMATO IIOALIOBAIOCH
Bb KoHEYpch npmemieriero (§ 234 np. 9. 14), xoropas He mepentia
Bb I, womk. y. MeKs, KOTOpHIMB 3TO TpeGoBamie OCYIMECTBISETCHA.
HasmBaerca actio funeraria.—Cabayers sambrurs, 410 KB HOrpe-
HII0 00ASAHH: a) TOTH, KOMy MOLb JTAMDB YCJOBIeML uT0 JHOO
ocrasieno ‘; b) macabuamks °, a Tarme BB ciryuah eMepram :kedn
TOTH, KoMy pocraerca dos % c) paterfamilias ymepmaro 7% d) cyn-
pyrs °.

%L 8(@)D. b t. 3, 571, 60. D. de r. i. 50, 17.

1 t. D. 11, 7: de religiosis et sumptibus funerum et ut funns ducere
liceat; t. C. 3, 44: de rah'giosia et sumptibas funerum.—? 1. 14. § 13. D. h,
6, 1, 2.~ L 14, § 11.1. 82 pr. D. h. & 11, 7.—4 L 12 §4 D. bt 1,
79— 1. 12. §4 1L 14.§1. D, h. t. 11, 7.8 II.IG 20. 22—27. L. 28. 1. 30.
D.h 11, 72—' L 21.1, 28.D, h. 4. 11, 7.—%1 28. D. h_ ¢ 11, 7.
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2. Eenm xpepmrops, Beabaersie missio in bona debitoris (§ 76
sub 3), rbraers Hsgep:KEN DPH yHpaBJIeHiH UMYIECTBOMB CBOEro
IOJUKHUKA, TO OHBL MOKETH HOTPeOGOBATH UXT BO3MbmERiA OTH cu-
rator’a Ham JOJKHHKA, HECMOTPA HA TO, 9TO OHB COBEPOINIB UXH
Bb coOcrBeHHOMD mirepech. Cb Apyro#t cropousl, oms 0rBhyaeTh
JAMb 33 2pylOyo BUHY NpH yopasieHiu. Mckm mex1y sameTepe-
cOBaHHNMHE JumaMu cyrhb actiones in factum ° (§ 84), crano GHTS,
HcKH 0e3b 0COORXD HA3BAHIIL.

I'TABA TISITAS.

00s3aTenbeTBA U35 HEN03BOJeHHBIX'H TBAHIN.
PA3IBIDG IEPBLIA,

Furtu'iﬁ. .

t. D. XLVII, 2: de furtis.—t. C. VIJ'2: deMurtis et servo corrupto.—#. I.
IV, 1: de obligationibus quae ex delieteynasenntur.—Dollmann, die Ent-
wendung nach den Quellen des Gemeinen Rechtes. 1834.— Cokn, Beitriige
zur Bearbeitung des R. R. Heft 2, 1— 40. 1879, — Landsherg, das Furtum
des bosgliubigen Besitzers: 1888 —Baron, die Condictionen. §§ 3. 6. 1881.—
Tors #e anrops, die adjecticischen Klagen. § 3. 1882.— Vangerow, § 679.—
Windscheid, §§ 452.°453.°426.—Brinz, §§ 301. 339.—Baron, § 131.

A. § 811. O6mia Havana.

1. Ilonamie u yeaosia. Jeraasuoe onpexbnenie furtum raa-
cars : furtum est contrectatio rei fraudulosa lucri faciendi gratia,
vel ipsius rei vel etiam usus eius possessionisve. Onpexbienie aro
cabiyerb IONONHATH YCJAOBieMb ABMGKAMOCTH BEOIM; M TOIAA [0~
ayunms: furtwm (kpasicy) coeeputaems, N0 PAMCKOMY OPaBy, monts,
MO ROCALIMEILEINGOMS HE JBUINCUMYIO BEULL YMBIULIEHHO NPUYU-
HAEms Opyromy apeds, a cebn docmasiaems 6vizody. raws, fur-
tum npegmoIaraers:

1) Msmxayyo Bemp (Kyia NPAYHCIANACH Jake CBOGOAHHWE
mojE in potestate, manu, mancipio); IO OTHOMEHIN Kb HEBHKHA-
Moft Bemu ue OmBaers furtum *. JBmkumas Bemp MOxerTs GHTH

1. 9. 1. 14. § 1. D. de reb. auct. i. 42, 5 L 15. § 14 D, de damn.
inf. 39, 2.

11 1. 88 D.h. t.47, 2;¢f §1. L h. t.4, 1.—21.38.i £ D. do us.
41, 3; 1. 25. pr. D. h, . 47,2,
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Kakb 4y:kad, Takh U COGCTBEHHAA BOPA; [0ITOMY, JerajbHoe
onpenbiedie pasunyaerb Tpu INIABHHE caydas '

a. Furtum ipsius rei; ono GmBaers Bb THXb Cayuaaxs, Koria
BOph KeJaerd ce6h enoawm npuconTs 9ykyio- Beiqs. Ciona oTHO-
cuTca EKpaxa Bb cMmcab Iepyanckaro yroaoBraro yaoeHis
§ 242, 7. e. noxumenie n3b TYAKOro 06GAALARIA VKO ABHKUMOM
Beru ¢k nawhpeniess npoTusonpasnaro npucsoenia, raake, yratisa ®
N 0COOHA BUAH es—NpHCBOeRie HAXOLKH *, SMOYMHEIIICHHOES IPO-
THBONIPABHOE OTUy:kJeHie 9y:koft Bemim °. orduyajesie cOoeuialabHO
sajomennoii Bemu sariagogarexems ' (§ 185 sub 4).

b. Furtum usus; omo G6mBaers Torjga, KOrga BOpPH IpHCBau-
BaeTs ¢e0b TOALKO IOJL30BAHIe YYMKOIO Bembl; HAUp., ecau
3AKJAJONPUBEMATENs WM Jenosprapiit  {oas3yerca DPHHATOK
BeIIBIO, ecad commodatarius pacnmpsgers WOAb30Bamie BEMbI 33
npeanucanasie emy npexbaet . Fepudyr. ¥m 1871 r. me Bagurs Bb
9TOMB YTOAOBHATO NpECTYIAeHid H HakaBYyeTh TOALSY NybamuHaro 3axiajo-
OpAAAMATEdA 32 «HAK23YeMOS KophicHoawbigs °.

¢. Furtum possessionis; FagOBrEuaby o6baBusers Oeofuan '°
yraiiy Bb cmsicab Iepw.#%c. Nya. § 246, 1. e. mporusonpasHoe
NpUcBOeHie Yykof ABUAKHMOM \BEITH €O CTOPOHEI TOr0, KTO €1
yae Biaxbers nim y kO®Q OHA HaxoguTcA. HOJNBMAHCTBO HOBHIXD
OPUCTOBTL pasymbiTh moxsMurt. possessionis ToTh caydalt, Koria
BAKN304aTCNb NOXUMAETh Bemb Y 3akaajonpuxumarens '', pro-
prietarins—y noss3oBaaftbarna '?, coOCTBeHHUEB—Y BaaxbabOa
MM Jep:KaTedas, KOTOpHA (Hamp., N0 NOBOAY H3Aep&eKdb) umbers
ius retentionis '*. [epw. yr. ya. 1871 r. BugaTF BB 3T0MB He Kpamy,
a Hakasyemoe KopbleTodwofie 1.

2. IlocarareavcTBo Ha Bemb (contrectatio rei) '*. Oumo G-
BaeTH TaKh e pAasHooGPA3HO, KAKL CIOyYaH CAMOA Kpaku; OHO
cocronth wiam Bb 3axsarb Baapbnia (Bb cayuab rpamu Bb cumbicab

3 Brachylog. 11T, 20. §1.—31. 1. § 2. 1. 3 1. 4
SN 161067 pr. 1 Tl.pro L 78, Dokt §8
t.47,2; 1. 9. §81.81. § 1. 1. 4¢. D. de a, . i1,
21—]16.Cht62§3Ideu326 166§4D
L. 19. § 6. 1. 66. pr. D. h. t. 47, 2—5§ 6. I. h. t. 4, 1; L 40.
9. 1 6 pr. 182 pr D. h. .47, 2; L. 6. §8. D. comm.

& 1
59, pr. § 1
de cond. furt. 13, 1.—° Tepu. yr. ya. § 290.—° Paraphr. ad. § 1.
1 9.
h
t

6. § 6. 1 562
4—11. D. h.
de rer. div.
h. t 47, 2—
.48 § 4. L
3,6;1. 16. D).

Iht.4,
§ 6. 1
§2.1
30,

3. 1. 43. § 1.
2.4 1. 48.
41, 1; § 48.

47,
d. e

—11 &40, 14. I h. t. 4, 1; 1. 16. D. de pign. act. 13, 7; L 1

. to47, 211 15 §1. 1. 20. § 1. D. h. t. 47, 2—3 ]. 15.
. 47, 2.—" Tepw. yr. ya. § 289.—* 1. 62. § 19. D. h. . 4

. 20.
pr. D. 1. B9.
D. h
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I'epm. yr. yn.), mau 85 nepepawh sragbuia (85 cayuasxs up. 5, 7),
W14 B 110J1630BafHin (BB ciaysab mp. 8) u 1. 1.

3. Yummmiernoe npmumHenie Bpexa apyromy (contrectatio frau-
dulosa). Tors ne mpuwunaems apede ApyroMy @ He COBEPMAETH
furtum, ®T0 npuUCBOseTH GesxosAMHYI0 Berms, NPUHAMAL €e 10
ommOkb 3a uyxyio '®; garbe, TOTB, KTO Kymugh Bemp M ymia-
TEAD bHY, a saThMh oTHMMaerh Bemps y mpopasma ' (0B BU-
HOBEH® JUMb BH caMoynpascrBh). Tors me wmmems ymvic.aw npu-
YAHATH BpeXh W He cosepwaers furtum, kro upHcBosers cedh
Bemp, CUUTaA Ce0A YNOJIHOMOTEHHHMS Ha HTO OTH COOCTBReHAmEA '°,

4. Ropuicrnoe nawbpenie Bopa (animus lucri faciendi, affec-
tus furandi). Takoro mambpemia mbrs, Korga moxuraTeNs XO0UETH
TONBKO NPUIMAMTL KOMY J4GO HeNpiATHOGK> Mid Bpers (Hamp.,
oBJaxbBAET YYKOI Belipl0, UTOGH OpOCHTh ee BH Mope) '%; Ha-
TPOTHRB, KOPHCTHOE Hawmbpemie ecrh HAX eciu nbap noxu-
THTEJA COCTOUTH He BB ynenu*wnhcsoem AMymEecTsa, a Bh ka-
KOMb JHOO WHOMB pACHOPAKENIE MOXMMEHNol Bempio (Haup.,
ETO JH60 IOXHIIAeTh Bems, YEOOH WOJApUTH ee JAPYroMy: T. H.
RpUCHUHIAHASMS, Nam species, [eriest ex alieno largiri et bene-
ficii debitorem sibi acquirere) *$; no whrs furtum, ecim xro no-
XAmaers Absany 1o HyBCEBEHHOMY HOOY:RAeHil: causa faciendi
libido fuit, non furtum *4

II. OGasamnocmu. (@4 AcHOCTH H3MOKEHiA ME GYACMDB FOBO-
PHTH TONBKO O FJIZBHOMB caydab tur!;um 0 Kpa:rb, Kaks ee ompe-
xbnaers Iepm. yr. yi).

WUsp furtum, mo paMekoMy npaBy, BOSHEKAIOTH jBa NPATA3A-
HiA: 0fH0 Ha Boambmenie Bpepa, jApyroe Ha mrpads; Bh cospeMen-
HOMB Lipanh gactTEuf wvpads BE eymecTBYeTs.

1. lpanagne:RaTh JU nPUMAIAHI0 NG 603Mmuwerie epeda **
(condictio furtiva, cp. nmike np. 35 cabp.) csoiicTBa AesmETHArO
0043aTeAKCTBA HIA JKe XapakTeps NPATA3aHid Wb IpaBa coG-
CTBEHHOCTH, 3TO BOQPOCH CNOPHHIA; NpaBmibiHo—BTOpoe Mubmie,
HOTOMY 4TO:

a. JTO UpWTAsaHie NDHHALNEKATH TONBKO COGCTBEHHHKY *?

16515 43 §§5 11. D. h. t. 47, 2; cum. Tazoxe 1. 46. § 8. eod.—V" 1. 14. § 1,
D. h. & 47, 2—1% |, 46. § 7. D. h. 47, 2.—9 ] 14. § 2. D. de pr. v. 19,
5.—2 1. 54, § D, h. 6. 47, 2.—2 1. 39. D. h. & 47, 2—2 & D. 13, 1; t,
C. 4, 8: de condictione furtiva.—% 1. 10. § 2—1, 12. § 1. D. h. &. 13, 1.
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cyObeKry BemHaro mpasa ** m go6pocosberaomy Bragbaeny *°, 1. e.
TOJBEO TAKEMB JHIAMB, KOTODEA B (ess HaldIEoCcTa 0cobaro ge-
JUKTHArO 0043aTeNbCTBA MOJB3YIOTCA 3ALIETOK OTH HapymIeHii.

b. Orpbuaers mo aroMy Tpe6OBamild TONBKO BAHOBHHKS, 2 HE
noco6nuKs *°; n6o sybch BaxkHO He coBepmeHie NPOCTYOKA, &
Braybaie YEpajeHHOI Bemplo, mocabiHee Ke 3aXBATHIS TOJBKO
BUNOBHHAKD; BUPOYEME, BAHOBHUKE OTBhIaers m TOTjJa, KOPIa OHb
yike He Biagbers sempio *’; m60 omb orBheaers 3a cayual, moxa
He TUPEeNIOXHTH BO3BPaTHTh Bemb moreprbsmemy (§ 240 mp. 29).

¢. Hacabguukn BuHOBHEE2 0rBBYaOTH He TONBKO BEL paswbph
oforamienia (RaKh OpPH JeNAMKTHBIXS 00A3aTENBCTBAXD), & B 1OJ-
HOMB OOBemb %

IIpurasanie yaupaBieHO HAa BO3BpANIeHie BeIW U yUIATY HH-
Tepeca **; NMPE 3TOMB BAKHO TO NPABHIO, WrO BOPH TOTIach (ipso
iure) maxofurca in mora (§ 240 upt 9y=Bops me Momers Tpe-
Gosath Boambmenia manepxers **¢Icks, TIOEPeJiCTBOMD KOTOparo
IpUTA3AHIe STO OCYIIECTBAACTCH CYXROHBIMG HOPAIKOME, GHIb Bb
Bb ApesHeMb npasb pasmuunsliy” CMETPE NO NpPABY HCTHA: BO BCA-
KOMB ciayial a10 GEID HEKE a@gq_,mgiﬁz (rei vindicatio, Publiciana
u T. 1.); npexbanieniel zuunapgo ucka (er intentio rem mam ius
actori dare oporterg), GOGCTBEHHO FOBOpH, 3AKNIVIANO BB celh
HEBO3MO: L0 TpedOBauie, TAEs Kakh TOMY, KT0 Ve mMbers npaso
COOCTBEHHOCTA W 'R JI., HeNb3d ero NMepeHectTd Apyrof pass; Thus
He Menhe JONyckaNWs# npexbABiIeHIe JUIHATO HCKA B dopub
condictio. npomad ommOKy merma (Cp. AHAJNOrWYHBIA CIyYait B
§ 120 sub 1. a), kakp roBoparb ucrounuku: odio furum, quo
magis pluribus actionibus teneantur *°. Orors JAYHEA HCKD, MEKIY
KOTOPHIME, €b OIHOA CTOPOHEl, W BeIHLIMB HCKOMB, CBb APYrod
cropoust, uMbas MBero actionum concursus electivus 2%, meroumo

Hagsamp condictio furtiva *'. Bammoe pasindie Mexgy BemaaMb

*L12 §2.D. bt 13, 1; 1. 22. pr. D. de pign. a. 13, 7.—% 1.2. D,
de cond. trit. 13, 3; 1. 25. § 1. D. de furt. 47, 2.—% 1. 5. 1. 6. D. h. . 13,
1; e L B3. § 2. D. de v. s. 50, 16; crosa qui ope furtum facit ormocares
Kb coobmanky.—"1L 8. I, 16. L 17. 1. 20. D. h. t. 13, 1;1.12.C. h. t. 4, 8.—
®1517.§219 D.h t 13, 1. § 5. I de obl. quas ex del. 4, 1.—% 1.
4.1 19. D. h. ¢ 13, 1; L. 3.§ 12. D. de pec. 15, 1; . 30. pr. D. do a. e. v.
19, 1.— 1. 49. D.deo. et 2. 44, 7.—. 1. 15. D. h. ¢ 13, 1.—=2 |. 1. §18. D.
dep. 16, 3.—2* 1. 3. 1. 8. § 2. L. 10. pr. D. h. t. 13, 1.—% L 13. D. h. . 13,
1L—% § 14 L de act. 4,6; Gai. 4,4.—% L 7.§ 1. D. h. t. 13, 1; § 14 L
de act.4, 6; § 19 . h. t. 4, 1.—% 9ro supamenie naxonures vs L. 3. §2.1.21. § 5.
D.rer.am, 25, 2; 1. 38. §1, D. de sol. 46, 3; 1. 80. §§ 5. 7. D. de furt. 47, 2.

16
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U JETAEMD UCKONL 3aKIIYAETCA BH TOMT, YTO WHCKOLEO BOPOBH
no rei vindicatio orphuarors mame 1o ukph csoero Brapbmia, a
1o condictio furtiva—comnnapmo 8, m, narhe, By TOME, YTO BOD®,
npecubayemmit nocpeacrsoms condictio fartiva, npusmaerca ma-
Xopammmea in mora, seakaersie 9ero onm orBbyaers GesycaoBHO
8a casus m, Bb cayuab onbmrm, mrararn evicuLy WEAY BOIA ¢b
MOMEHTA CcOBepmenia kpaxu ** (§ 240 np. 29); BL aTEXDL TpPEXD
orHowewiaxt cond. furtiva, IbHCTBUTENBIO, HBIACTCA NCMHKTHEING
HCKOM®. '

2. TpeGosawie wmpagha *°, mo rOCHOACTBYIOmeMy MHBRIW0,
TNPEHANICHKATL KAKJOMY, Yell MHTePeCh Hapymens Kpaxei; n aTo,
TIOBATUMOMY. NOATBE]:ENAETS H3Peuenic MCTOYHHKOBL: cuius in-
terfuit non surripi, is actionem furti habet *. Ho aro H3peuerie
Bb ADYFOXD MECTaXh HCTOYHUKOBL NpPE3NABO HETOYHAMD, ‘I npa-
BuabHke yIBepmAaTh, UT0 npATAsavie Ha adve NpuHALIEKUTE
TOIBKO OGOKPAJCHHOMY COGCTBEHHHRY) Ty BelHATO npaBa,
noGpocoskernony Buagbasuy m néprarento 2. ecaw urs umnme-
Pecs napyuwens wpaKcen. ad.

Mo aromy tpebopanino ordhudiohs Bet BHHOBHUKM H {iuzuge-
CKie NOCOORHEN, a Takxel, noxcTperaren ‘', no nxn macuki-
HuER Be orBbuaors **.¢@TpeGoBanic ocymecerniserca CYIeOHKMD
HOpsakoMs mocp. aclio Murti u manpasnemo (o GOABIIUACTBY
whers HCTOYHNKOBB) Ha BOawbmenie 9eTBEPHOr0 HJAH  JROHIIOrD
urmepeca, eNOTPANHO TOMY, GHIL MM BOpPb sactnrayTs (f. mani-
festum), wan bty (Feméc manifestum *%); Ho no ogHomy wmkcry ®°,
KOTOpoe eme XOCTaToHD He BELACHeHO, mTpadyb COCTOUTH Bh ABOI-
HOU HIM 9eTBEPHON ummHOCMYL ecuye.

#L 1.C.h.t. 4, 8—%a ] 4 § 1. D. de cond. fuit. 13, 1.—% 1. D, 47. 2
de furtis; t. C. 6, 2: de furtis et servo eorrupto.—© 1. 10. D. h. t. 47, 2.—
® 1.14.§10.1. 5. D. h. £.47, 24 ], 80. 1. 16. pr. § 1.1, 46. §§1. 3. 4. 1,12,
§.1.20.§ 1. 1,62, § 10. 1. 53.§4. 1. 59. 1. 14. §2.1.26.§1. D h: t. 47, 2
L 17 § 5. i. £ D. de pr.v.195.—% |, 14 pr. 1. 81 (80). pr. D. h. &. 47, 2.—#
L 35.§4.D. de c. e.18, 1. “—], 13. 1. 67 (66). § 6. 1. 86 (85). D. L. t. 47
201 14. § 10. D. h. 1. 47, 2.—%1, 14, § 3. D, h. £. 47, 2—4 1. 50, §§ 1.- 4,
l. 52. § 19. D. h. . 47,241 1. pr. D. de priv. del. 47, 1.—% ], 27. 1. 32,
pr. 1 46. §1. 1. 67.§ 1. 1. 74. 1. 81. § 1. 1. 87. D. h. t. 47, 2—° 1. 50. pr. D.
h, t.. 472!
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B. § 312. Oco6sre Buxmt furtum.

Breitenhach, das Verbrechen des Raubes nach Romischem Recht. 1839.—
Vangerow, § 680.— Windscheid, § 454.— Baron, § 132.

L I'padexcs (vapina, bona vi rapta) ', nacuscmeennan xpaa,
Bh APEBHEMD PUMCKOME Hpash ofcymiaica cosepmeHino Taks e,
kakd furtum nec manifestum *; moszabe B® mperopcrows sgucrh
OBLTs  yeTaHOBIGHD 0COOBHA Hcks (actio vi bonorum raptorum)
UDOTABT FPAGHTeNsd, HAUPABIGHAKIA Ha werBepnyo by Bemu
OHI0 CHODHO, CYATATH JU HTOTH UCIKh YICTO MEHATGHAMS HIH Ke
ewbmangniws 4 mosgabe B3AN0 Bepxs Bropoe Mubmie 5 mo mere-
YeHId OHOTO FOJA UCKD HAMPABIUICA TOABKO HA NPOCTYIO WBH-
HOCTH Bemu °. Hexs aToTs, 10 cROABEY PETMETOMD er0 CIyRATH YacTHLIA
uTpadis, TeNeph He CYU[ECTBYETD.

IL. Crimen expilatae hereditabt
pio pro herede (§ 143 np. 8)
menie HacabICTRENAKYD Bel
RURONTL o JIaKe 10 TEX® o,
abas. Tocab yerpamenig” usigapiosPro herede mpogomkano ewme
AbficTBoBaTH npaannoff&i hereditariae furtum non fit ®, mo wo-
xurarenb 3a crimefl expilatae hereditatis mpucymianes ww yro-
JIOBHOMY HAKA32HLO A R‘? B'oau'i‘.uzeﬂim Bpejpa. Temeps 3rhes mmpmrh-
HIOTCH HAYATA KPARAN,

III. Oco6srst HOpMBI CYIECTBYIOTE IPOTHET KpaEHE 11 rpade:xa
00 CAYYAI0 10kapa, paspymieHis 3fafid, KopadJekpylmiesis, a
TarAe 10 CIyYald HAMAAeAid HA EOpaiub HIM HA JOMEL °; npo-
THBb KPAKU M rpadeska, COBEPMICHHAND NyOIURANAMH HIA HXD
HOATHACHHEMG '*; EDa&u, COBEDMAeMONl KOpateNbIHEAME, COLep-
RATENAMM TFOCTHHALG M MHOCTOANBIXD JBOPOBD W UXD MOJ9UHEH-
HEMH (& WUMeNHO, KOPAGEIBUAKE, COAEDAKATENH TrOCTHAELL W
MOCTOAIBIXD JBOPOBS OTRBUAOTH 33 COBEpPMICNHHA HMU JLIH HXb

=

By
. Bs ?JY ApeBred usuca-

IDU3AABAIOCH Kpamed I[TOXI-
TpanAaria macabaersa nacwbi-

‘. D. 47, 8: vi bonorum raptorum et de turba; t. C. 9, 33: vi bonorum
raptorum; t. L. 4, 2: de bonis vi raptis.—* 1. 1. L. 2. § 26. D. h. t. 47, 8; ef.
L. 88. D. de furt. 47, 2; ITanuniaus ne L 80. § 3. D. de furt. 47, 2 Bucxa-
apipaerci 3a furbum manifestum.—2 1. 2. § 13. D. h. t. 47, 8.—* Gai. 4, 8, —
Spr, L h. to4, 20 L1, © h. 6.9, 33— pr. L h. . 4 2 1. 2—5. C. h. ¢t
9, 33.—7 t. D. 47, 19: expilatae hereditatis; t. C. 9, 32: de erimine expila-
tae hereditatis.—* 1. 2. § 1. 1. 6. D. h. t. 47, 19: 1. 14. § 14 D. de furt.
47,2, 1. 1. § 15. D. si is qui test. 47, 4.—9 ¢. D. 47, 9: de incendio, ruina,
naufragio, nave, rate expugnata.—°1 1. pr.—§ 5. 1.4. 1. 6. 1. 13. D. de pabl. 39, 4.
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HOJYMHEHHEIMA KDa:XW H IOBpeXKJeHid, M0 DPAMCKOMY npasy, in
duplum, reueps ygsoemie me ecymecrsyers) ''; 0 xpakh Mexny cynpy-

ramm cu. § 348.
PA3JIBIE BTOPOIL.
IToBpempeHie Bemed (damnum iniuria datum).

A. § 313. O6xacrs npmmkmenia lex Aquilia.

t. D. IX, 2: ad legem Aquiliam.—t. C. TII, 35; t. L. TV, 8: de lege Aqui-

lin.—A. Pernice, zur Lehre von den Sachbeschiidigungen nach Rémischem

Recht. 1867.—¢. Thur, zur Schitzung des Schadens in der 1. Aquilia. 1892.—

Wichter, die Busse bei Beleidigungen und Kérperverletzungen, 1874.—

Dochow, die Busse im Strafrecht und Strafprocess. 1875.— Vangerow, § 681.—
Windseheid, § 4565.—Brinz, § 340.—Baron, § 181.

L. Codepacanie sanonas Aweuria..Lex VAquilia, mresuciars,
mo Oeoduny, cocrossmiiica Bb 416? r. PEMCKOX Bph, ormbmaAs
npexkHiA NoNoxenid, mocrarosuya‘erbvioniee:

1. Ilo nepsoii rnarb arorg’sakoMa, TOTH, KT0 YOWIh BAHOBHO
U TPOTHBONPABHO 4y#0ro padafumiay’koe werseponoroe crajHoe
KUBOTHO®, M0XKenb BOswSCTHES COOCTBOHAMKY Bpelh M0 BECHeH:
ubpb y6uraro s mocabgmiii [ﬁ‘x;b o

2. Tlo sropoii swamh, ‘adstipulator, koToprii shporomuo 0cBo-
GOMUTE: ROIKHAKA OTh g0 A0Jra, AOKEHh Bo3MBCTHTH YOWTEH
gacrbIHaKaMs Rpégmo_ggi;. 910 10N0keHie, LKAKb U Bech HHCTH-
TyTh 2JCTHOYIATOPOBS, He mepemao Bb npaso IOcrmmiama 2.

3. Ilo Tperneit rmamh, KTO BUHOBHO U UPOTHBONDABHO IpPU-
YAHUAD BPeIb UHEIMB KakmMb JuGo oGpasoms (kpomb ommcanmaro
Bb raash mepsofi) mocpegerBoms urere, frangere, rumpere, ToTH
RoJuKeHt BOSMBCTUTL COGCTBEHHMKY Belun yOHTEH 110 BhICIeii °
nbab sa moexbpmie Tpagmars AEei .

Ecmm tors, mpornes koro mpegsasiena actio legis Aquiliae,
na cyrb ornmpaerca, 10 ero OpUCYRIAWTH Kb ABOMHOMY °; I0-
crbiHee TOXOKeHle, a pPaBHO M CBOeoOpasHaa onbEEA yEEYTO-
JKEHHOH WIH TOBPeAICHHOR Bemm (ewcwan mhoa BH mocabrmews

" & D. 47, 5: forti adversus nautas caupones stabularios; L b. §6. D.
de obl. et act. 44, 7; . 6. 1. 7. D. nautae caupones stabularii 4, 9.

112 pr. D. h. t. 9, 2.—% Gal. 3, 215; . 27. § 4. D. h. t. 9, 2; § 12. I,
h. t. 4: 3.—? Gai. 3, 218; § 15. 1. h. t. 4, 3; L. 29. § 8 D. h. £ 9, 2—4 1.
27§56, Dohafa9r o =31, 2,8 1.D_ hit 9, 2.

1
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00y wm sweaym) thaaors act. 1. Aquiliae embmamsrms uckoms
(§ 81) % moaromy BECKOABEO NPOBMREBMANCA OTEHIAIOTH caMO-
CTOATEABHO 32 BeCh Bpels (a me no wacraws) '. Ilospesgenie
BIIGUETH 32 COO0K OTBETCTBEHHOCTh HE TOJBKO TOrfa, KOCd OHO
NPAYARCHO YMBIDJIGHAO, 4 JOCTATOYHO BCAKOHM BHHEL, TpyG6oil mim
majoft: in lege Aquilia et levissima culpa venit ®. Tlompeszenie
He, ABIAETCA UPOTHUBONDABHLIMG, €ca:m noBpexusmiii ghilcTBOBAIH
Bb COCTOANIE HEOOXOMUMORX OGODOHEI, Bb COCTOAHIM Kpafinell He-
OOXOJMMOCTH UIH 1O JOJKHOCTH % ¢p., Bnpouems, § 71 Tekcrs
nocwb npum. 3.

II. Jaasumiwee passwmie navans saxona Axsuria s noad-
nntiuenms npaen. IlepBoRadaNbHOE pasBuTie TEOpin AeJUKTA, Ha-
NpaBJeHnaro npotash 3akona“ Aksumimia (damnum iniuria datum,
damnum iniuriae), npomsOMLIO BB nepioxs G0A3NMBOM, AOCIOBHOMN
HHTePNperanin; Torja umnmqumﬂm BGPANAIA BHAMAHIE Ha
submmion gopuy rbamia, a me AageEyTpenmili MoMenTs, ero ki,
U IIOBTOMY Npu3RAABATOCH HEOOXOAUMAIMB YeJoBieMb orBBrTCTBEH-
HOcTE damnum corpore eorpﬁljif% (ep. Em:ke); HO mosmEbe
UPUBLAS, JeXamlidl Bb QEHEBABIN 3TOTO 3aKOHA, ORLIG CBOGOLHO
OCYIIeCTBIEHD MOCPEACTBOMD @HAJOrHYHATO MCKA, KOTOpHIT Ha3bi-
Baerca Bb Ilaugexrzaxs “promiscue 1o actio in factum, o actio
utilis  legis Aquiliae '°,_ A% ps Unacrarviisxs—sn BEROTOPHIXD
caygaaxs (B cayyab d@mnum corpori nec corpore datum. c.
nuzRe sub 1) actio “Wihis legis Aquiliae, By apyruxs (81 cayuab
damnum nee corpore nec corpori datum, cm. mmmke sub 2) actio
in factum ''; roropoe ykasanie BEpHO W cymecTBoBaja Au MeAY
OGOUME, HCKAME KaKkasi Jmoo pasnuna, kpowmd pasnuuia nassaniii,
aT0r0 HesosMoxHo ompexbaurs. Ilospmbiimia pacnpocrpanenis
cyTs crbayromis:

. llo crosams BakoHa AKBHNIS, JeNTUKTH GHBAETH HAJHIO
TOJABEO TOIZA, KOPAA MOBDERAEHie HAHOCHTCA HEROCPCOCIBENHO
ThiecHnnt Bosxbicrsiems na Bems (damnum corpore datum); mo
nosgubimeny npasy, X0CTATOYAO GCIH BPEXb ABLACTCA KOCBEHHAMS
cabpersienms thiecmaro BospbiicTsia ma Bems, HANp., eclId KTO
Jub0 sanupaers paba WM KABOTHOE M THMH NPUIAHATH eMy ro-

‘§9Lht.4,3,l.°‘i§8D t 11N, 82 Poh &S,
92— 1, 44, pr. 1. 5. § 1. 1. 31. D. h. . 9, 2—* 1. 4. L 5. pr. 1 29. §§ 3. 7,
1.45. §4. 1 49. § 1. L. 52 § 1. D. h. & 9, 2 —10'], 9 §3. I 27.

RO
I
& 9,
§34 183 D. h. t. 9. 2,1 51. D. de furt. 47, 2—' § 16. L h. t. 4, 3.



243 LEX AQUILIA. § 313.

nogayo cmepts ') naers cymacmejnumesmy paly Mewb, KOTODHIMB
TOTD JHUIIAeTh ce0a :Kusay '°, IPasHATH KUBOTHOS, KOTOpOe BCabI-
cTBie 3TOr0 HAHOCHTH Bpexs '*, nepepydaers KaHATH, KOTOPHRIMD
ORIB NPUBA3AHD KOPAGNs, W OTH ITOFO UPOHEXOXATH HOBpexIeHIe
kepabas ‘5. o ue eaewems 3w o600 OMEWMCMEEHHOCHU NP0~
cmoe yniypuenie, passh

. eCIIH OHO CONMPOBOEAALTH KAROE 1uH0 MoJo:kuTeIbHOC ThikeTRIe
(Happ., €AW KTO He BHICTABIAETbh OOHYHEIXG 3MAKOBS OpelocTe-
pe:xenig, o6py6as cyubd, erpod kpeimy) '° miu crbayers 33 HUMD
(manp., onepatops He 3aGorurca o sanbueninm omepanim, cxbian-
HOit MMB paly WaH KUBOTHOMY ", n TEME OpUuUAAETH eMy cMepTh),
n60 pbficTRyOmiA 0043aHb NPEJOTBPAMATH BO3MOKHEIA BpPETHALA
nocxrbaereia esoero ahiicTBiA, X0TA OH 0H@ OBLIO AO3BOJEHO.

b. ecan (kakh CHpABEIUBO YTBEPAIAIOTb HEKOTODBIE HOBGIE
jopueti) umberca HAIMOO 3aKONNAfS 0BASAHHOCT KB MOJOKH-
tensHoMy xbifersito, manp., ecan :%O,IHH'B paba, HecMOTps Ha
BO3MOMKHOCTb, He HpeAOTBpATH B COBEPMEHNaro padoMb mpecry-
mieHis '™; eeaw kto au6o sonpesd §'3B% . yroaoBmaro yiomenid ocTan-
asievh Ge3n oXpaHm rorpeba, aMbi wheTseperix Bh wherh, rib xouArh HIM
h3uaTh J0H, H KTO0 a900 AIPOBAINBALTEN; €cIH X03AMHD I0MA BODpERH HO-
JAUEHCKAND OpeTIRCIHIANS ‘Be 0CBEIIEeTs ABCTHUIME, HE NOCHNALTH 3UMOI0
nanean NeckoMb # BedBIcTBie 9%0ro Kro amfo MMAIAETD.

9. [lo caosamb sakorid AkBuais, AeJIURTH OKBACTH TONRKO
TOrla, KOrja BpPeNbWeQCIOUT: BB NOBpe:#Aeniu caMod senfu (dam-
num corpori ¢atum); no nosgwbiimemy npasy, ® TOrAa, Koria,
Hanp., K10 JA00 JMIIAETH APYTOro ero Beujd, Hanp., BHOUBAETh
eMy ZeHLFH W3b DYKD M JeHBIH TepAiorcd, Opocaerh UyiKyio Bellb
Bh MOpE HJM Bb HENpoXojumoe mbcro, myraers 4y:ikoe HKHEBOTHOE,
koTopoe BeabjerBie 9T0ro IOMAZAETh BhL PYKHM BOPOBB, CIOCOO-
¢TByerb OBrcTBY 4y:KOro pada WM :KMBOTHAr0 '°; OQHEMB CilO-
BOMB, He Tpedyerca HeoGXONHMO HOBDE:RJEHLA eewyw, a JA0CTA-
TOYHO HAIMYHOCTU TOBPELACHIA UMYULCNEE.

3. [lo caoBamb sanoHa AKBWILA, ApuTA3adie Ha BO3MbmEHIe
Bpeja BOSHURAETH JMWb TOrxa, KOrga X610 HASTH O HOBpe:KIeHIn

(]

2816 Lhty 19§212,. §7D. h £ 9 51 14§ 3. D. d
pr. v. 19, b6; 1. 2. § 20. D. vi Don. rapt. 47, 8—3 1. 7. § 6. D. h. . 9, 2.
H111.§5. D. h. t.9,2—51, 20, § 5 D. h. £. 9, _;.-16131 D h. 't 9.
S6.Lht48—"18prl27§9D.htd %§6 L0t 3
§ 16. L. h. £ 4, 3; 1. 27. §"1'-Dh_t."l ]7§7D adm4 2s 1. 14,
pr. § 2. D. de pr. v. 19, &; 1. 65. D. di'ad4ll .50, §4. t}eﬁu't-l'?
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sewer; 1o nospmbidmesmy mpaBy, M Torja, koria norepmbas Th-
JecHoe moBpe#caeHie co6odusut wenoBbis *°; norepubsumeny goa-
AHBl ORTH BO3MBUIEHB! H3Aep:xKKd B abuenie H mMoTepAHAAA 3a-
padornaa nnara. [lo eyze6uofi npakrneh, onmpatontefies wa HKapoanmy ?°,
ou's Auters npaso u Ba T. H. Schmerzensgeld (Boamarpaiienie sa npaunHeH-
oyio Gonr), a uaorga u Ha 7. n. Narbengeld ?! (Bosmarpa:ixienie aa ofeaofpaace-
nie, Bamp., ecan ofesofpaeHie JUUIAIQ MEMUEBY BO3MOKHOCTH BHIATH 3a-
MY#®b); BB eayyab apuenia mn3sd cpoofmaro 4eaopbra, no ey npagTEKS,
He TOTLKO NORIeEATH Be3wBmenio pacXoim Ha morpefenie, mo Takxe, ecan
mocyh ybmraro ocraimes BioBa m xbra, mybBmie mpaso ma moaydewie aJm-
MEATOB: 0T YOMTAr0, M0aAmnl OBITh JoeTaBideMbl o aammenthl. [lo l'epwan-
cromy yr. yiomenmiio 1871 r. § 231, yromosunifi eyas Bo BebXB cayyaANB
ThIecHRIX's DOBpe;RICHI MoHeTs HAa moicyin¥aro, kpomB Hakasanid, nado-
JKHTH eme no Tpedosaniio mocrpatasmare newio (Busse) fo eymunt 6000 ma-
pOK’b, KOTOPAA MIETH B'b L0JA3Y U0CTPAIABUIALO; HpREYHIeHie kb nenh mewdo-
qaeTh faapnbiimis npurasania wa eswbmesie.spega (eabr., n Schmerzens-
a Narbengelder). Takuun ofpasows Bussé uwbers \xapakreps BoamBmienid
Bpefa, @ HE Bb TO Ke BpeMd (Kagb (MHOTie YTEEPEIANTD) B yacTHArD
mrpada. Hbexoanko npmeysciennnXs T%L COTIIApHO.

4. Tlo caoams 3arona, ARBIIIA Ifﬁumsame Ha BOambulenie
Bpeia NPHHALISHKHETD m co6crpennnky; no nosgubimemy
npa.sy, n 106pocoBheTHO: 'y Bragbasuy ', m cyOBeKTy BemHAro
mpasa **; H3b CYGLEKTOBD 00A3aTEIRCTBEHHEIXD IPABD YIIOMHAALTCA
TOJIBKO apengaTop®, ecid NOBPCKJEHH CroAmie eme Ha monb
nzoas **; whKOTOPHE DOMAHHCTH KelaloTh pPACOPOCTDAHNTH 2TO
noJoienie Ha CyOLeKTOBD 6chs 00433TEJbCTBEHHBIXD OPABE, TO
npaMo nporusophuaTs MCTOYHHKAMB %

5. Ilo cnosamps sakoHa AKBHILH, NOLIeKLIIA BoswbLIEHiK
BpeXb COCTOUTH BB ITBHHOCTH NMOBpE:KIGHHArO 00BEKTA; TOAKOBA-
Hie 0pUCTOBD NPAGABHIO CIOZA W MpPOUildl HATepech NOHECHIAro
ymep6s *°, sa uckaKUenieds TOro, KOTOpHIiL mocpeacrByerca (ag-
TAMH, HACTYMUBIINMIL 220C4% NOBpEKICHIA; DOBTOMY TOTDH, et 3a-
KuAyTHA #eBoXL ObABb KbuE AuG0 pasopsanb, He MOKETh TPedo-

14

¥1.5.§38. L8 17pr. L13, pr.D. h, &. 9, 2; ep. 1. 3. D. 8i quadr. 9,
L.—% Art. 20. 21.—" HMuaue pnmckoe npaso: L 7.pr. D, de his qui effud. 9,
3= 1. 11.°§ 8. 1. 17. pr. DohE:9, 2—21 14. § 10, 10120 1. 17, pr. 1. 30.
§ 1.D. h .9, 2 1. 17. §3. D. de usufr. 7, 1.— 1. 27. § 14, D. h. t. 9

— 1 11. §9 PRt 251188 5 DL de dol. 4,3 L 13. § 12. D. de
as el v, 19 1—2518P1, §2 ] 22,1 23, pr. §52.4.1.37. § 1.1 55, D. h
t.92§101 h. t. 4, 3.



250 HOBPEMIENIA, NPHYNHEAHKIA J0IBMA O MEBOTHMIME. § 314,

BaTh BOSHArPAaMeria 3a Ty puGy, koTopas 6w, BhpoarHo, Ohuia
nofiMana, ec1u GH HEeBOAL He Orb pasoprans 7 (§ 243 np. 21).

II. Cospemennoe npaso. Kro noxomuressnuns yhiierniews yny-
meRiens, CBAAHAKINT €b UONOKNTeIBRKME [hiicTniews, nerpefagers pam
L0BPEXKAAETH BHHOBHLING M NPOTHBONDABABIME (6PA30OMT  HedoepereTRERHO
W HOCDEACTReNHO Kakyl aub0 Bemb, WIH KTO €OBEPIIAETH HHoe, mwhiomee
Takoe e 3Hadenie, xBimie,—TOTH J0JKeHD YNAATHTE HATEPECH norepobe-
meny cobersennuky, po6pocosberdony Biajbasny, eyOBeRTy Bemmaro Hpasa
(sb oxmows cayuas m amgmaro). [lpu onpexkienin BHTEpeca TemepelrHss
UpAKTHRa MNPUBDMAETH BO BHEMAHIE BpeMd Bamecemin ymepba, a Be
noeabauaro rofa mam wheaua; wrpadn ABofiHOT0 NPOTHRE OTHApARLEArOCH
orBbTYMER ToKe He eymecrsyers; act. legis Aquiliae apaderes Teneps, cak-
A0BATEARHO, UYHMCTHING MCEOMB 0 BO3WBINeHin Bpeja, a He cMBIIAHAHNE
ueroMs. Hacabumuxu 1o cypeGuoé npaxrant 0TBBYAIOTE 10 eymmb Hacahi-
ersa (§ 81 mp. 12, 13).

b. OTBBETCTBEHHOCTE 3A HOB‘PE}RB‘EHJQI. HAHECEHHBISF
HE JUIOMD OTBLYAOLIIMD.

1) § 314. Tloepempenis, ﬁgn"ﬁigeq:ma TIONBME X KUBOTHAIMH.

Zimmern, System der rémisehen Noxalklagen. 1318.— Wyss, Haftung fiir

tremde Culpa. 1867.—%%. d% Reichshaftpflichtaesetz. 8. Aufl. 1886.—

Vangerow, §§ 689. 704&-706.— Undscheid, § 157.— Brinz, § 341.— Baron, § 133.
i Q ¥

I. Kro orshuaems sa/cyGsextusayio (rexmuueckyio) custodia,
TOTh 0TBEYAETE: 33 BCAKOE MOBPEANCHIE BEINH, ECHA TONBKO OHO
He npousomno Bcabacrsie Hempeonommyoi ciam (§ 237); cyao-
NO3:€8a. CONEPKATENH FOCTHRENG U TOCTOANRXH ABOPOBE OTBE-
Yal0Th Bh TAKOMB CIy4ah, mo pumcromy mpasy, in duplum, sce
PaBHO, HAHECEHO A IIOBDE:K/EHie UMA CAMHME HIH UXD JOALMA |
(uo cospemennomy npamy, omm 0TRBYAKTL W oHoRpaTHOME paswhpB).

2. Ecan npomsoniio noBpe;kaenie Bemy BCxbicTBie BHOPACH-
BaRiAd HAN BRUMBAHIA U3k J0MA (HIM KopaGis), HANOXAMArOCA
Bb 00MEN0CTYNHOME Mberb, To nomecmidl ymepos Mo:ers Tpe6o-
BaTh OTh NPOKRMBADIIACO MAM KAKHMD IHGO HAHMB 06PA3OMD
NONB3YIOMIArOCA KOMOME WUM KOMHATOO, U0 DHMCKOMY NIDaBY,
ABOWHOTO (10 compevenuomy mpoeToro) RBoamhmieHiA Bpefa (nmocpepn-

1.29.§8 D . h. t. 92
11 5. § 6. D. de obl. et act. 44, 7: 1. 6. I. 7. D. nautae 4, 4.
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CTBOMB nperopckoi actio de effusis et eiectis) % Orphrersennoe
TakumMb 0GPazoMb JENO umbers NpaBo 00paTHAro TpPeGOBAmiA K
BUHOBHHEY °

3. OGxmacts npuwbmenia actiones noxales *. Ilo kmaccmue-
CKOMY DHMCKOMY NpaBy, oTens orsbuans 3a Bech JeIuURTH  10)-
BIACTHBIND Jhreit, rocnozuus 3a seh jpeaurrn padtoBb, COOCTBEH-
HAKD 32 HBKOTOpHE cayyam Bpela, NPHYMACHEAr0 AOMMNHEMT
AUBOTHHME °; HO OHB MOTE OCBOGOZMTBCA OTb OTEETCTBeHHOCTH,
BEIX2BD (noxae datio) moasnacrtAoe xura, pada, AMBOTHOE—JINIY,
NIOHeCHIeNy YIIEepOs; H09TOMY, HCKD, IOCDECTBOMD KOTOPAr0 BPes
npecabyosanca Ha cyab, masmBades actio noxalis. DB mo-grac-
CHYECkOe BPeMs OTBLTCTBEHHOCTH OTHA 33 JENMKTH TOABIACTHEND
xbrefi Guina orvbHeRA OGRITHEING HpABOMS & Taks 910 Telneps npak-
THRYETCHA TOJNBKO OTBBTCTBEHHOCTD X03AUHA NOMANIHALO ;KABOTHArO 7.
lpexrnoxaraerca, yro pomampee #xnBATHOB"GR3EL BUHE yenonbia °
OPAYMHDIO BPexsh (pauperies) npOnues OOKENOBEHNEIXE CBOMCTBT,
csoefi mopomst ''; TONbKO B QEHOMBNCAyuah coOcTBeHnmEh 0TBB-
YaeTh W 33 eCTECTBeHHBIH Bpefb, Wa MMEHHO, eCHH KUBOTHOE
evbers uyxie mioper . JTparasauie norepnkBmaro CocToHTH Bb
TpeboBanin noxsaro BESMEMERI Bpeia, HO COOCTBEHHUED MOKETD
0CBOGOJHTECH OTH 3BOFO MPUTASAHLA BREUIAYCIO HUBOTHALO '3, passh
eciu OHb yMHILIGHAO OTPfrs CBOE mHpaso coGersemmocTu ',
Ilpurasanie npuHARTCKUTH TOMY, UbH HHTEDECH HADYMENH MO-
spexfeniens '°. Noxa”Sequitur caput '°, 1. e., ¢b nepexozoMs
1paBa COOCTBEHHOCTH Ha KHBOTHOe, NEpPEeXOfuTh u oTBhrTCrBen-
HOCTH Ba HOBAr0 COOCTBEHHHKA, Toapk0 litis contestatio yame
OKOHYATENbHO oupexbisers anuo orehuyaomaro, Takb uyTO 1108I-
whimif nepexoxt coGersennocrn He mwmbers smavemia '". Cay-
AHAOK CMEPTHIO KHBOTHAO NpHATAsamie ymuuroxaerca 'S, Ucks.
KOTOPHMDB moTepubBiiii ocyluecTsiaers coe NpHTA3AHie NPOTHE).

* ¢ D. 9, 3: de his qui effuderint vel eiecerint; §§ 1. 2. I. de obl.
quae qu. ex del. 4, 5.—? 1. 5. § 4. D. h, £. 9, 3.—4 tt. D, 9 4 C. 3, 41; L.
4, 8: de noxalibus actionibus.—* L 1. § 10. D. si quadr. 9, 1.—% § 7. L. h.
t. 4, 8"t D. 9, 1; t. L 4, 9; si quadrupes pauperiem fecisse dicatur,—*
L4 D ht91—§1LLht49 %1810 D ht91—1]1 §5
Doh. & 9,7151°8§ 1. Dliad g oeai=us sy, §§ 4—7. 10.11. 1. 5. D. h.
.9, pr. L h t 4 9—"7 1 14. § 3. D. de pr. v. 19, 5; Pauli sent. rec.
1,15, §1.1. 6. C. ad 1. Ag. 3, 35— |, 1. pr. D. h. t. 9, 1; pr. L h t 4,
—411.§15.D.h. t.9, L— 12 pr. D. h. . 9, 1.— 1. 1. §§ 12. 13,
D. h. t. 9, 1.—* 1. 37. 1. 38, pr. D. de nox. a. 9, 4.—*1, 1.§§ 13. 16. D.h.
Tt

=
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X031UHA KUBOTHArO, HA3nBaeTcd 0O0wKuOBeHHO actio de pauperie;
Bh eaytak morpassi, Booduie cybienia naozoss-—actio de pastu.—
Hrave onperbaserca orebICTBENHOCT 23 ONACHKA KEBOTHELIL
KETO Jep:KuTh TAKOBHA BbH ooOwegocryuuoMs mberb, Tors orsh-
waers, 1m0 ocobodt mopmh sxmanckaro mpasa, Gess npama noxae
datio '°.

4. llo Hwn. saxeny odn orsbrcrsennocts (Reichshaftpflichtzeseiz) 7-ro
ifong 1871 r., sammwawomiiica sgewroatauied pyiuusa, KayesozoMmum, roued
mau padpurn orsbuaers 3a Bpexb, NpoHemeIurd oTH TOro, TT0 ero ynoato-
MOueHHHI, BaMbeTaTe s WAH APYTOC INUO, NPANATOC HMB JAA PACHOPARERIL
BIA HA{30p3 33 3LCOT0RTANICH MIW 32 PadOUNMH,—CBORI BHHOW IPA HEHOI-
HERiM cAyReOHLIYD 00A32HHOCTed NPAYAHACT CMEPTh AW THACCHOE MOBPEs-
Temie wexopBry; morepnbsumid mam ero RAcABINMES 101KeND J0KAIATH BRHY
yuoanoxouensaro @ T. A, — Bme obumpnte, no aﬁmy ®e samomy, orBhT-
CTBEAROCTH KeTB3HOTOPOAKHATO NpPEINpAHANATRIN; “aniiitenno, moeatyaii orak-
4aeTh 30 BpeXb, NpOMCIIEIMIE OTH TORY, uTO, NpH) AKCMI0KTAUIN 20pOTH,
youre mam novepnfan ThiecHoe mos ¢ ueaonbis; nmorepnbpurid mwau
ero macabindgs He old’an® JoEal ARy ELT\ B 0TBBTIAKS HIH ATO YOOI~
HOMOUEHHRI W T. N HPII‘]HHII}I lIEl BBBCH“MHHT‘ CMEDTH Ual ThaecHoe no-
Bpesienic; orshrersennocrs He nwherbwmBCra, eeau npelupHBANATEL 0KA-
HETH, ATO NPUHIHEOND uecua&mam ci’.yqa.ﬂ (TARAY HCUPEOIOIHAAT eAIn  HAd
coDCTBEHHAY BHHA llO‘l‘@Wkﬂm&Q — OrphrerBenHUCTh COCTONTE BB cAyTah
Thaeeraro HoBpeiIeHil BB oﬁ&saﬁnom yUIaTHTh HIIEPKEA Ha narbdenie
EpoME TOro pemry, a cuqéoﬁuocrr. morepubBlUIaro Kb cHACkamin cebh
CPEACTBH KB RA3HA upEfﬁWﬂhJM} Ha BCET[d WIA HA BpeMd WIN YMeHblid-
Jach; BB elyuab npuammenis eWepTd, OPCINPAHAMATEIs 0064320B BOIBDPATHTEH
U3TepAEM HA NONNTEY waabuedid u na norpefenie, a pasmo (ecam eMepTh
mocakioBana He TOTJACH) M NOTEPAHHYIO 3APAGOTHYIO MIATY 34 BpeMA Go.bsum;
HakOHeN®, TH amya, KOTODHY® YOHTHIA K0 BpeMend cueprnm ofifsams GBI
COTePHKATE, MOTYTh TPefOBATh BOIHATPAAILHIA 33 AIMMENTH, KOTOPHYH OHE
aumuanck peabiersie mecdacTHaro eaydas. — Tpedopauii u3b aTOT0 3aK0HA
noralraores 1o obuieMy npasgnay meredeHiens AByXb abrh moerh HecuACTHAO
cayuas. Ilporass amns, pubomuxs npaso ma cogepxauie, Tedemie jaBHoeTH
Ha9HHAETER €0 AHA CMEpPTH.

Obaacrn upuwbeenia Ium. saxoga o6% orebrersennoera 7-ro ilona 1871 .
BuocabyeTsid Opaa 3agATeasHo orpanauesa IlMuo. saxomos o erpaxosanin
0rs  mecdactanYs cuyqaess  (Reichsunfallversicherungsgesefz) 6-ro iras
1884 r. u jaasabimnyu, pacnpocrpanaiommn 16AeTBie nocABINAT, 3uKORAMM
28-ro mam 1885 r. m 5-ro wag 1886 r.; nlo no araws samomaw® padouie
0 cIyaalie (I].CIGII‘]},-IHiE JHIIB Bh TOME Cay4abh, ecam MX'b TOIMYHHER J0X0IH

91 40..§ L. 1. 41. I. 42, D. de aed. ed. 21,1; § 1. L. h. & 4, 9.



OTRBTCTBEAROCTh 34 MOBPERIEHIE HERmmknmocTamu. § 315. 253
ne npessiaers 2000 Mapokt) Bb PYABUEAXD, KAMERONOMEAXE, KONAXH, (a-
Opnkaxs, na meAbAHEXD A0poraxh (HO KpoMB TOTO M RO MEOTHXB JAPYTEXD
HpeupiATiAXD, Eb TOND udedh, Hamp., H0YTOBEIXD, TeacrpadHLIXb, Hepeso-
30YHBINE, CTPOUTEALHEIXD, CEILEKOX03ARCTBEHHLIXD M ABCHBIXD) M0Ib3YOTCA
eTpaxaBaHieMs oTH NoedhieTsill BCHEMXD HECUACTHBIXD CAYYACHD UPH DKCHA0-
Tallig; MEKA0YaeTed JUWL TOTH cdyyaid, eean noTepubBIIIA YMLIULIEHHO BLI-
3B0Jb HeEYaeruoe OpodcurectTsie; Bo BeBXB OpOYNXD Cayyadxb 30ETPAXOBIH-
HLE AIA ocTapimieed 10eah HUXB YAEHBI ceMbU U HacABABARU HMBITD Npaso
Ho. poawkimenie peakaro spers seabaersie emeprn mau rhiecnaro moBpemie-
Hifi, BpON3ONIEIL AN OHB OTH €lydYad Mam 0o 9yxoil uam eobermemmofi panb
voTepibsurare; BupoYeMb, Bpeas BoaMEMIaeTeA N0 ITHME 3aKOHAME He Bb
H0JHOWD, 2 JMlIb BB cokpamenHows pasuwbph (ep. §§ 5—7 sarona 6-ro i
1884 r1.); obgsansl kb BoswhmeRilo npodeccionaibHbe €003 DpELIpuBNMA-
Teaeli, mufioniic upasa wp. anuk; BL 0fiacTH mOYTE, Temerpadions M rocy-
JaperBenubNs aedhanps Joport ofgsaEm Kb Bosmbmenin Hwmepis nan o
COKGHOC POEYAaPETRO, EOTOpuE HBIARTCA u;mnpn hareaeds. Crade Omis,
meaay Thyus xars 3akons 1871 ropa Qmaraen ogn'k'rurucﬂuucl‘b Ha enn-
HAYRATO UPEANPUBNATENA, 10 DA3BAHHEWD, HOBEND 3aKOuAMB, BoswBmaern
BPEAL ARBHAA 0Tpacab NpoMbiLAeHAOG 1% ccl,mua'u.uuu 01035}, T. &. Bk
UPCACTABATEIN  OLHOPOIBLING U en%ﬁy;lrm MeEly TEMD Kaks 10 sakomy
1871 r. wp eayuah vis malm_' OTBET 0CTH HE 00JaraeTed, N0 HOBEIMS
JAK0BAMD Bpexs koswbmaeTeR neaasHegyo ofb npEuMHEl (eulpa maum casus).
I Borh BL nperbaaxneWpuntHenia 3akoHOBB 0 eTpaxopamin 3ak0HB 00B 07-
phrersennoety 1871 B, ne umbers Goabe enawt; Thus He Menbe eme M Teneps
A14 HEro 0eTajo¢k AoBoanuo obumpHOoe mode ALficTRif; Ava TIABAKIXE caydad
ero upawbhenia eyrs cIBYE a) $acTPAXOBanHHA IMOL U OCTARDIICCA TICHB!
HAB ceublt ByMBOTH NMpaBo Aa BoswbBmenie ReLOCTANMAI0 10 MOJHATO NOKpHI-
Tig Bpefa NpoTHBB THX'D NpeinprHEMATeNell, BXD NpepsTaBuTeded, samber-
Teaeil @ T. 1., OTHOCATEABHO KOTOPHIXDH OBLA0 YETAHOBIEHO NPAFOBOPOMB Yro-
AUBHATO €¥1a, W10 OHM UPHYUHAIA Heeyactie yusuraenno; b) Huum. samonnt
0 CTPAXORANiN OTHOCATEA TOALEO Kb THME IMUAMD, KOTOPBIA €OCTOATH HA
paforh naw pa caym6h v npejupiaring eraso Oeith, 3akess 1871 1. eoxpa-
HAETH €HAY JAad selX's NpOYuXs AAWH, HAanp., AL DAcea:kupors, (abpuy-
HRIX'D HHEIEKTOPOBD, U0JATABIXD PEBHAOPOBE H T. 1.

2) § 315. Ilonpempenie mexsmmmmocTamH (cautio damni infeeti).

t. D, XXXIX, 2: da damno infecto et de suggrundis et protectionibus.—

Hesse, die cantio damni infecti. 1838.— Tors e anrops, liber die Rechtsver-

hiiltnisse zwischen Grundstiicksnachbarn. 1—27. 2. Aufl. 1830. — Grok,

tiber die Caution wegen zukiinftigen Schadens. 1854.— Vangerow, § 678.—
Windscheid, §3 468—461.—Brinz, § 172.

Muorpa umtery mbcro orsbrersennocts 3a Bpeab, HaHeceH-
HbIH HeABUAKHMEME BCIIAMH. qTO OTHOCHTEJAEHO 9TOro NMOCTAHOB-
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JAno jpesmee ius civile, aroro jgocroskpmEO onpegbsurh HEBO3-
MOKHO '; 10 npEMOPCKOMYy MPABY, KMO ONACACMCA, UIMO OMH
ROPOUHALD YCIMPORCMEQ DOROT  HEOBUNCUMOCIU  MONCEME  NPOU-
30tmu nogpencoenie Opyiok, moms Moxcems mpebosams coutio
dammi inpecti, m. e. o0mwANIn GOIMMCIMUME  eMY Bpeds, ecau
MAKOBITE IMFCMEUMEABHO npous0idems . IT0 TpeGoBaHie onpas-
AnIBaeTCA cabayommms coobpamkeniems. Cams mo ee6B X03aEHD
HEBUKAMOCTA He 0TBbYaeTs 32 Bpexsb, KOTOPHIi OPOHCXOAATH 0T
HEJOCTATKOBL €ro semy; u60 Tako# Bpexh MPOHCXOAATH He 10
ero sanb, a BeabiacTBie cuysas wam uykoi (crpodTelNd) BUHH.
Ho ecanm cochan rtpeGyers orb mero cautio damni infecti, To
STHMA CAMEIMB OOpamjaercd ero BHUMAHIe A HA HEUCIpaBHoe CoO-
CTOsHIe He/IBUXUMOCTH; IO OOHKDOBcHI Domi patris familias ons
AOJLKEHD 3aTBMb VCTPAHATH HeJ0CTATOR®D, COOTBBICTBEHHNMU [O-
npaskaun (Auxe mp. 9), a cochas wbers npaso TpeGopath 06e3-
nederia Ha Clyuaft Bpefa, KOTOPHEWMOXETH fpouaoﬁ'm, ecad no-
npaBka He Gyiers cibrama.—¢ Q

Hepnocrarku mexBizuMOCEs ‘MOTyTH) OWTh pASAEIS; MCTOUHMKY °
HasuBawTh vitium loci, afborum,waedium, operis (namp., mapkca,
suggrundia et protectiones *, XwhOmoit meuu °, komonnma °, ma-
BOSHOM AMH ", BOLOWPOBOTMEIXG TPYGH H KOT0G0BL °); BO BCA-
KoMb caydak 1e 0CraToKERONKeHD GHITE TAKOBS, YTOOH ero MOKHO
Omao ucnpasath weugosbdeckumm pykamu °. Ilpaso TpeGoBath
cautio umberb TOTH, KOMY Ha NOZBePralouIyiocs ONACHOCTHE Bells
OPUHALIEERATS LPaBo0 coGcTBeHnocTH '' wim kanoe ;aubo uHoe
BemHOe npaso ' mam (mo odAzarexnscrsy) detentio '*. Odasams
Kb UpeACTaBleslo obesnededia coGereRENLS '°, q06pocorbermmi
Baaxbiens '°, cy6heErh Bemmaro npasa '’ mepBHe Ba @ CYOB-
€KTH BEIHAr0 CepBUTYTA NPEICTABIAITD O0e3lnedenie NyTeMb CTH-
nyranid (nuda repromissio, Teneps nyrews Hefopuadsaaro obfnjania) '8

! cf. Gaius 4, 31; 1. 5. D. ne quid in fl. 43, 8.—2 1. 7. pr. D. h. t. 39,
—% L 24 pr. §§ 2. 9. 12. D. h. t. 39, 2.—4 ¢f. Rubr. D. h. t.—5 1. 24. § 7.
-h .39, 2 1. 27. § 10. D. ad 1. Aq. 9,2—5 1. 24, § 12. D. h. .39, 2—
L 17. § 2. D.si serv. v. 8, 5.—31 18. 1. 29. . de serv.pr.u.8,2. % L 24
12.D. h. . 39, 2—5L 24 §8. D. h. t. 39, 2—1 . 13, § 2. D. h. t. 39,
—"15.§2.1.20. D. h. . 39, 2. -2 1. 5. § 2. L 11. L. 13. § 8. 1. 39. § 2.
. h. .39, 221 13.8§4. 5. 1. 21. L. 3. pr. D. h. .39, 2 L 11, L 13.
§9.D. h £39,2.—11 90 §§ 45 L10. L 15. §27 1. 22 D. h. t. 39,
216113 pr. D. h.£. 39,217 1.9. §§ 4. 5. L 11. 1. 15. §§ 25. 26. L. 1 9.
pr. L 22. D. h. .39, 22— L. Z. pr. L 13. pr. § 1. L. 30. § 1. D. h. t. 39, 2



OTBBTCTBEHHOCTh 3A DOBPEMJEHIE HiABmmEMocTAwm. § 315, 255

IpoYie NOJUKHE BL TO JKe BPeMA NDECTABATH HOpyTATeNel (sa-
tisdatio) '*. —Cautio gomxna 6uTh JaHA 1AM BHA HaBbeTHOE BpeMa,
vipenbasesoe eyaseio **. Jdaromifi o6esmevenie 06s3mBaeTed Kb
BoaMbIenio Beero marepeca ** (KyXa OAHAKO He OTHOCHTCA BPELb
Beabiacrsie upessmyaiinoii pockomu) %, Hewb, KOTOpHMB MOKHO
6110 10TPEGOBATs BosWbmeAl umTepeca, OHIBL Bb p. np. actio
ex stipulatu, morouy uro cautio ycramoBxamace Bb dopnt crm-
nyxamia (§ 213).

Ecan we Obuto jamo oGespevenis Bw Teuemie onpexhiessaro
CpPOKa, TO [OJBEPraioNiiiicsa OMACHOCTA MOrh TPEGOBATL NEPBALO
BBOJA Bb YrDOAAIOUUA YyacTokd (T. H. missio ex primo decreto);
N0 3T0# missio BBegenssi mosyuaers custodia ef observatio
ysacrka %y T. e., He mwhA OpaBa HITHATH MSH HEro Xo3suma *°,
OHD MOKeTH, OXHAKO, M3CUBAOBATE NPATHIEE! YrPOKAIOIIAT0 BpPeXa
B npuHATH MBPH K% mxb yerpamenino,?’; ‘Wepsmil BBOgs OTMh-
HAETCA, KAKD TONBKO NpeICTaBIeld o00630eueniec m Bo3MbIIEHEI
H3fepREl  Ha MBpm npexocropo:Eocin %< Eean 1mo meredenin
m3BbeTHANO Cpoka oGesmevueHif BCENgaku He ODEJCTABIECHO, TO
BTOPEIMB BBOZOMD (T. H. missiof exWgecundo decreto) ** omacaio-
[meMycsa Bpefa IaeTcA npasoy, Ha, Biarbuie yrpokaomaMs yIact -
KoMB; BeabacTsie upiodphrealIBIaLbHig IPABO NPOTABHELA (cob-
CTBEHHOCTb. J1006poeowhcThoe Baajxbmie) mpekpamaeres, u, mo-
CKOMBRY OHO €HOEONHO Wb Tepexoly, NepeHOCHTCH HAa BBeJSHHATO
B0 Biaxbuie. TakmMb 00PasoMb pPesyisTaTs OHACHOCTH BPEJA OTH
Y9aCTEA BHIXOAUTH TOTH ke, 4T0 u BB cayyab mospeagenii, mpu-
YHHeHHBIXD KHBOTHEIMA; BB OG0HXD CAYIAAXD HoTepIrbpmeny x1oi-
Kedb OuTh BO3WENIEHD Bpexs miu 00 kpaiimedr mbph Komkma
OHTH BEUIAHA HAHOCAI[AA BPEeIb HEIBHKUMOCTh MW AKHBOTHOE *°.

'919§§40110111115§ D. h. . 39, 2.2
39, 2.—4 1 13§6]39134Dht3329‘118§

-—’Bl.ml%B pr. D. h. £. 39, 2—* 1. 4 pr. L 7
b, 439,22 1. 28, 1. 20,1, 37. D. h. & 39,2 ‘“‘140.
=4 L 7 pr. D. h. 6 39, 2; 1. 12. D. qu. ex caus. 42, 4,
a. p. 41, 2. "JI5§JO.D.h.t3J2. —® 1. 15. § 30. D
. 15. §§ 31. 32. 80. D. h. t. 39, 2. ﬂl?prllsgm ;
~ D% prown 12]1a§§161’7252b"?:}3 18§1:).DI 3
5. 1. 7. § 9. D. comm.div. 10, 3;, L. 1. pr. D. dafundodot&?,ﬁ.——-—
1.7.pr.§1.1-9.prl)ht.392 "“14panavrsﬂa.t45,4 2
pr. L 4. § 2. L 15.§36]1611?.118 §§ 13—15. D. h.t.
- §8 2 3. D.ne vis fiat 48, 4.—% 1. 7. § 2. L. 8. 1. 9. pr. D. h. t. 39, 2.
. 4. § 3.D. ne vis fiat 43, 4—% 1. 15. § 28. D. h. ¢, 39, 2.
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256 LPOYIH MPABMAA 0 NPRIAAENIA BPEXA. § 316. yreoaw. § 317.

C. § 316. Ipouin mpaBmaa 0 NpHUNHEHIH Bpexa.
FVangerow, §§ 682—688.

Oco6uaA npaBuia NOCTAHOBIGHH TNPOTHBL HACHILCTBEHHHIXD
NoBpekAeRif ', NpoTEBL TOBpeXAERiA 1m0 caydao cmaremig
nokapa u NOAOGHKXH €Iy9aeBb °, OpoTEBDL Talinofi mopy6rnm uy-
ARHEXH Jepesbent (actio arborum furtim eaesarum) ‘. mporass
noppemAenia Haxrpodmaro naMarHuka (actio sepuleri violati) * m
HEKOTOPHXE APYMANG *—°, a DaBHO NPOTEBD ONACHATO BHICTAB-
nemis ® BmebmuBania semedt (actio de posito vel suspenso) '%
Bh nmocrbruews caysal mmuenms nowmbmenis, m3b KOTOparo 1ro
Aa60 BEUIMTO man Gpomeno, 0643aH® MorepnksmeMy OTh 3TOro
Bpels BoswbcTuTh HATEpPech (10 PHMCROMY Npasy Bb JABOMHOMD
pasmbpl), npuuent GeapasiEIHO, OHb,JU \BAHOBHHKE WIH KTO
IpPYrOi. i |

= R4
PABJIEIL_ TRETII.

§ 817:\F rposnr.

t. D. IV, 2: quod metus @ausa gestum erit.—t. C. I, 19: de his quae vi
metusve causa gestg™®unt.~Cp. anr. vn § b1.— Pangerow, § 692.—Wind-
sc.‘:ngI, § 462.—Brinz, § 342.—Baron, § 132,

Vike Bume MERysambyumu, uro cabira HAYTO®HAA, SCHM OHA 3a-
gmouera BexbacTeie Thiecmaro macuaia (Pusmueckaro MpRHYKJE-
mig, T. H. vis absoluta, § 50 sub III), nante, 4ro ecim KTO
60 GRITD MOGYKIEND yrposamy (MCHXTIeckoe IpunyKjedie, T, H.
vis compulsiva) Kb saxiogemilo kKako# On To AU GHIO IOpujH-
yeckoft cubukm, TO oWh upio6pbTaeTs mpuTA3anie, IpE  9eMb

2] 6178§2%19 §3 L4 pr.D. h t 39 21656 §4 D. ad exh.
10, 4. — % [. 7. pr. 1. 15. 8§ 6. 9. D. h. t. 39, 2; 1. 1. pr. D. de ripa mun.
43. 15; I. 1. pr. D. de via publ. 43, 11; 1 1. pr. D. de loc. publ. 43, 9.—
0] 9§ 1-3 D.ht 39 215 §4L9§1L16 D adexh 10, 4 1.
19.§ 4.D. loc. 19, 2; 1. 8.§ 11. 1. 5. § 4. D. de it. act. pr. 43,19;1.1. §33. D.
de ad. quot. 43, 20;1. 3. §9. D. de riv. 43, 21; L. 1. pr. §§12. 14 D. de
cloac. 43, 23.

1], 2 pr. § 9. D. vi bon. rapt. 47, 8.7 1. 4. D. eod. 47, 8.—* L. 1. pr.
D. de inc. 47, 9.—* t. D. 47, 7: arborum furtim caesarum.—* t. D. 47, 12;
t. C. 9, 19: de sepulero violato.—¢ 1. 2. § 2. D. de rel. 11, 7.—7 1. 14. § 1.
D. de serv. corr. 11, 3.—% 1. 3. pr. D. de via publ. 43, 11.—° 1L 1—6. B
de publ. 39, 4— 1. 5. §§ 6—13. D. de his qui eff. 9, 3; § 1. 1. de obL
quae qu. ex del. 4, 5.



OBINIA HAYAJA (AcTlo Domr). § 318. 257

PEANONAraercd, Yr0 yrpossl BO3OYIMIAH Bh HEMD OCHOBATENBHAL
crpaxs (iustus timor, metus, § 51 sub II). 3abes ocraeres
mpuOaBuTh, 9T0 TPHTA3AHIe BO3HUKASTH TOria, KOraa yrposa
mubers cabacrsiens xakoe amGo apyroe Bpenmoe whiicraie (mamp.
paspymenie sjamin) . I[Ipurasanmie cocrours en mpash Tpedosars
BO3CTAHOBJEHIA IIPEKHArO COCTOAHIA 1 Boswbmenis YORTEOBD *;
TAKEMB 0GDA30MB, NepejaHHOe BeWHOe TpaB0 wid Baarhhie
A0XKHO OHITH BOSBPAIIEHO, NpEKPANICHHOE BENHOE [PABO Ha
dY:RYI0 Bemb H TpPONMEHHOE TpehoBapie NOMAEHH GHITH ONATH BO3-
CTaHOBJEHH, NPHHATOE 00432TENBCTBO TONKHO GHITh NPEKPAIIER0. —
Bopouens, kb aromy 06asanh  He TOABKO caMB YUPOKAOITI,
HO TAKE® M BCAROS TDPETbe JMIO, Y KOTOPAro HAXOKATCA BeMIH,
OTHATHIA § nOTepUSBMAro, a pasHo M T0, KOTOPOE HXB 3JIOYME -
mjaesno Jmmunock *: act. m exe. metus CyTh in rem scriptae
(§ 80 mp. 7). Hacabgnmen yrpomaomaro ersbuaiors mo mava-
JAaMb JeIMKTARIND 06asatenbetsd ° (§ 81 mp. 12. 13).—Hexs,
npuRajieRanii norepubsmeny 1@ Cyre0HAE0 OCYIIECTBACHISA ero
npuTA3anid, nasmBaerca actio gquod ‘metus; no p. npasy, orBbr-
1HED DDHCYAKIACTCA Kb yTeTBEPEHHOM CYyMME, eciu mpoTuesh mero
OBLIG NPEAbABIEHD HCK J0 WCTEMeHi 0AHOro rofa mocah yIposs,
H OHb J00DOBOIBHO HE HCOOMHUIL CBOEr0 O06A3TENHCTBA 110
upeptozeniio cynsu fu(arhitrium de restituendo, § 84, mp. 14);
pneykienie Wh geTBEpHomMy gemeps ne mpartasyerca (§ 81).—Roxhe of-
urApHai uBpa, act. wiexe. spolii Gbraa manomena suume (§ 123).
‘2

PA3JBIDL YETBEPTHIL.
SIOYMBIILUJIEHHOE IIpUYMHEHIie HMYIIECTBEHHAro
Bpena.

A. § 318. O6mia mavaza (actio doli).

t. D. IV, 3; t. C. II, 20: de dolo malo. — Cp. xareparypy s § 51.— Van-
gerow, § 693.— Windscheid, § 462.—Brinz, § 341.—Baron, § 132.

Yike BHmMe M 3aMBTHIH, YTO HUUTOXKHA TA crbaka, KOTOpyH
ETO MO0 SAKMOYHIH 10 CYMECTBEHAOMY 3a0AV:EACHII0, GRUIO Ju

11.9.§2 D.h.t.4,2—2 1.9 §§78110.§1.1 12 pr. § 2. L 14,
§6.1.21.§2.D.h. t. 4, % L 4 D. h. t. 2 1921 9.§ 4. 1 10. L. 14. § 9.
L2..§2D.ht. 42419 8§18 L 10. pr. L. 11 1. 14. §§ 3. 5, L 18,
D.h.t42—5116.§21 20.D.h.t 4 2—51.14. § 1.4. 7. 9. 10, 14,

D.h &4 21.4,C. h £2 19
17



258 oBmIA HAYATA (actio nom). § 318.

mocabamee BO3OYAKAEHO BH HEMDH XDYPUMB JANOMB HaMBpeuHo
(oomanoms) mam ubrs (§ 51); Tamb e Mol BHABAH, 4TO BB Cay-
qaB HecymecrseHHAro sadnyikieHida, ecaum nocabiEee ORUIO BO3-
Gy:kieno mambpenno, oOMaHYTaIA nDploGpbraeTh UPOTHBE OOMAH-
muka Opurasamie. 3xbeh ocraerea NpROGABUTH, YTO MOXOOHOE
nparasamie npioGphraers Beakifi, koropomy apyroft snonambperuo
NPEYMHANG KAROA OBl TO HU GBUI0 MMYINECTBEHHEIA Bpexh (mamop.,
K70 IHGO J03BOJAETH JPYrOMY BARUMATRCA HA CBOGMB YYacTh
JOMKOH B rpamemieMb KamHed m ormbugers josBoleHie, KOIR
Apyrolt yike crbiamh Kb STOMY UPUFOTOBJIGHIA U 3ATATH '; KTO
AMG0 YMHILIGHAO YHAYTOKACTH OTIAHHOE eMy Ha XpaHeHie 3amh-
manie, ¥ BeXbACTBie 9T0r0 HACABIAMKA U Jeratapid H€e MOIYTh
JI0KA3aTH CBOMXH [NpPABH Npes HacablauraMm no 3akony) .
Npurssamie cocronts Bb npash Tpe6Gosarh monraro Boswbmenia
yORTEOBb *, 1O HCTeuemiHm ABYXD IBTH_—BE npaBb Ha BRpady
oforamenis *; macabaHukR m‘s’ﬁqagﬁ M0 HAYAJIAMb JACIAKTHHEXD

7
o6azareascres ° (§ 81 np. 12.413). Ilputasamie me umbers

whera, ecum morepnhBmiii cadb_smuosens Bb dolus 8, Hcxkn,
npuEALIeKANTi# norepbameny (i \eyXeoHaro OCyNIeCTBIeHiA ero
upuTAsania, nasuBaerchs actio WOl UpUCYAISHHBIT IO 3TOMY
ucky crasopuucs infamis (§ 279; aTHMB 00BACHANTCA cabryomis
HOPMBL (FOTOphA HEBE™ARIIEHs! suadenii):

1. Mcka weas@a npegpaButs ma cyysy Membuie duo aurei '.

2. Ecau 0043aBHEEME Kb BO3NBIIGHIIO ABIAeTCA JUIO, KOTO-
poMy moTepubBmiA JXONKEHh ORAsHBaTh 0€000€ yBa:kenie, TO
HCKB OpejbABiserca b uHoM pexaxmin (actio in factum, BT KO-
Topot o dolus me ymoMmHaercd) U NPHTOMB TOIBKO 005 000-
ramenin .
3. Act. doli ecth BCTIOMOrATENBIKIH UCKD, ciabroBarensuo, ero
HEJb3A UPEIbABATH, [0KA MOKHO NpUGHrAYTE Kb Kakomy Jmbo

IpyroMy WcKy, x0Ta OB fame in integrum restitutio %

1]1.34 D. h, t 4, 3;1.16. § 1. D. de pr. v. 19, 5—* 1. 35.
3—3118 pr. § 1. D.h. t.4,8. 41 28 D. h. t. 4,3 L8
90— 51.17.§ 1. 1. 26—28. D. h. &. 4, 3.—° 1. 36. D. h. £. 4, 3; L 154 b}
de r. i. 50, 17.—7 1. 9.§ 5. 1. 10. 1. 11. pr. D. h. 6. 4, 3—o1 11. 8 &t 1.2
Dohit 48 =911, 5494 7. LS. N2 8 Fs, LYl DI & 4%
i SR B

oy



HAPYUIEAIE OTOPABARAIA mpABocyitd. § 319. carvmwia. § 320. 259

B. OCOBBIE CIYYAU 3J0I'0 YMBIC.A.

1) § 319. Hapyuenie ormpasienia mpasocygis.
Vangerow, §§ 695. 696.— Windscheid, § 464.

I. Ilo puvckomy mnpaBy, mpenarcrsyoutif MO3BAHHOMY BB
cyab (in ius vocatus) crbgosars sa weTUEMDB, 0043aHD YILIATHTE
ucrny (o actio in factum) remesmnmniit mrpade, pasBuuf cymmb
ucka ‘. Jlawbe, xro npemarcreyers Tomy TAKYIEMYCs, KOTOpPhH
fars cautio iudicio sisti, wau ero MPOTUBHUKY ABATHCA Kb Ma-
PUCTPATy, TOTH OAaTATH (1m0 actio in factum) mmvepecs 2.—
In ius voeatio m cautio iudicio sisti Teueps ne CYIECTBYIOT, HOT0TH, KT0 mOMT-
UIaeTh ABATLCA BGISBAHHOMY Wb €YAb, MIATATS UOTepUBRIIEMY BATEpECH.

2. Bro omayijaets Kakyo auco Beuts Mo  crbarh mexay
RUBBIME b UEIBIO OPDAHUYETS WIH 3aTPYRHUTH Apyromy mpeciah-
Roeamtie ero mpasa (alienatio iudicii*mutandi causa), Tors ma-
Tarh norepuksmeny (mo actio indfactum) murepecs *. Ilpurasa-
Hi¢ lioramaercA HcTeTenient QAUORQ, annus utilis 4. Hacrbpamgu
orsbuaioTs 1o Havanams ;[enmam, obasareascTss ° (§ 8l
ap. 12. 13). Bs apesnee BPOMil 9T UpUTASAHIe BO3HAKAIO 0CO-
0EHHO YacTO TOrfa, KOrZa BIa¥Bfcus uymolr semm dolo malo
OCTaBIANL cBoe Biaagbmie % oTorh raasnuil cayuail upumbrenis
HOTePANS CBOE 3HWAUCHie CHy TOr0 BpeMeNH, KOIJa Takol OBl
Biaaxbieirs craxsoogsepraTsc orBbICTBEHNOCTH, KAKL OBl Bia-
abreus (r. w. fictoSypossessor, § 150).

2) § 320. Calumnia.
t. D. ITL, 6: de calumniatoribus.— Vangerow, § 694.— Windscheid, § 471.

Kro monyamrs wro améo calumniae causa, T. e. ¢b Thys.
YTOOM BO3GYAUTH NMDOTUBH APYroro HeUpABRIA NPOLECCH MM OT-
KasaThCA OTb TAKOBOrO, TOTH OTBBYAETH UPEAs JALOMD, KOTOPOMY
Ipoueccs yrpokars, (mo actio in factum) g0 nerewenia oxgoro
roia Bh YersepuoMt paswbpb mpomuRm moayuemHaro, mo mcreve-
HIE 9TOr0 CPORA—BL OAHOKpaTHOMD paswbph '. Tawb kawnh remeps

't D. 2, 7: ne quis eum qui in ius vocabitur vi eximat.—? . D. 2,
80, per quem tactum erit, quominus quis in iudicio sistat.—? . D.
t. C. 2, b4; de alienatione iudicii mutandi causa facta.—* 1. 6. 1. 7. D).

o
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«5.4,7. —51 4. §61L6D.h.t 47—°L1.1.4.§1.D. ht AL
LG 20D, h .47,

'LLpr. D.h t. 3,6—1 4 D. h. t. 3, 6.—3 1. 5, pr. D. h. t. 3, 6.—
L6 §1 D. h t 3 61 7 pr. eod.

w

-

12*



260 : sswmia. § 321,

mrpadurA OpnTA3aHis 00 o0mewy UpaBuIy orMBOeHEl, TO NpUTA3amie TOre
AMLA, KOTOPOMY YIPOKaXh HPONECCH, NOCKOIbKY OHO HAUDABICHO Hik KpaTanil
mrpads, 10AKB0 OHTH NPUHARD HECYMCCTBYHOMUIND.

PA3IEBID TISITHIA.

§ 321. Iniuria.

t. D. XLVII, 10: de iniuriis et famosis libellis. — t. CEX, 3b; t. RV

4: de iniuriis.— Wiichter und Dochow, BB COYHHBiAXH, TUPABEJEHHHXE KL

§ 313.—TIhering, Gesammelte ‘Anfsiitze. Bd. 3. Czp.233—408. 1886.—Lands-

berg, Injuria und Beleidigung. 1886.— Fangerow, § T01.— Windscheid, § 472.
—Baron, § 131

I. Iousmie u ycaogia. Iniuria Bp 06mumpuons camcah osHa-

qaerTh BCAKYI HenpaBly UDHIHHEHA Jl ¢OHA culpa uam dolo.
BE mmcHOMs CMbCATS RIUTIQ POBHAEMCA CO ntumelia, M. e. 03HA-
uaems YMuUIeHHOe O0CKOPOACHE nw . Kb iniuria BB
T. CM., OTHOCHTCA, KOHEYHO, ¥ O T. H. Xo3aiicTBeHHOA
qecrs (manp., k1o JuG60 AhSaeThy HANOMOHAHIE MOPYYATENIO,
medcny TEMB Kaxbh TAABHEA ionmﬁﬁ_ FOTOBD YIIATATL *; KTO
160 TpeflaraeTs npoaazh BOMb, JOAHO YTBEp:ad, 9TO OHA
"samosmena ey Apyrmms(® n T IL). 3arbMb yMBIIJIEHHOE OCKOD-
GileHie EeHCKOM Mecrd (Bamp., 'KI0 Au60 OOPAINACTCA Kb KOH-
oAb b Jla,cua'ranhm;mgl"emonanm [appellare est blanda ratione
alterius pudicitiam attentare], cabxyers nopcony 3a Heio, yAa-
196Th CONDOBOKAAIOMAFD ee CIYHRATEN 8)  Ho u ecaxoe 9py-
200 NUPYWENIC KOHKPEMmIAL0 NPAGA, BbINCKAIOWEE U3d HeysaHce-
MiA KE  UYKHCOU  AUNHOCMU, NMPUIHABAIOCH MOACE 3T induria
(Raup., KT0 IAG0 BXOAUTH B Uhe mul0 KAJEINe IPOTUBD BOJA
xo3auBa °, He JaeTh APYroMy HOJh30BATHCA TeS publica publico
usui destinata ®, BOBGY/EIAeTH YMHIOLIEHHO G6esh BCAKALO OCHO-
paHid BOHmpOCH O cBoOOXb amma u T. A 7). Ks cocrasy iniuria
OTHOCUTCS:

1. Ockop6urensnoe Abanie. OHO MOkeTH (POBOPATH HCTOYNHUKH)
€OCTOATH BB AbilcTBIN HIK BB CAOBAXD 8 amatuke (CupaBeAnuBo 106aB-
JI0TH HOB. I0].) Bb3HaKaXB (0CKOpOIenie ybiicTBieMs, CI0BOMB, CUMBO-
Jmueckoe ockopoaerie). ECam 0HO COCTOMTS Bb CIOBAXD M NPATOMB B

11 1. pr. D. h. t. 47, 10.—2 1. 19. L 20. D. h. £ 47, 10.—* 1. 16. §§ 32.
33. D. h, ¢ 47, 10.—3% L 16. §§ 15—28. D. h. £ 47, 10— L. 41. pr. D. ad
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TAKAXB CIOBAXh, KOTOPHIA T0KHO OPHIICHBAIOTE APYTOMY COBEpme-
Hie GesyecTHHX® ABAHINA, TO HOBHE IOp. HA3HBAKTh e€ro Kiese-
row . Ecim omo €ocTouts BB pPACHPOCTPAHEHIN MHICHMEHHArQ
ocropOJenid, TO WCTOTHAREA HaswBaoTh ero libellus famosus, car-
men famosum, HOBHE IOpuCTH—IackBuIeMb. OckoponTenabaoe xhi-
Hie, KOTOpOe HABIAETCA OCOOGHHO TAKKMMD 10 OTHOUIEHI Kb
nhery, emocoby, anuny, HasmBaerca atrox iniuria ®. OckopOurens-
Hoe jxbamie Moxerh, MO puMCKOMYy mupaBy, kpowh ockopOiedis
TOr0, NPOTHBL KO0 OHO HEMOCPCICTBEHHO HANPABIeHO, 3AKII0YATH
Bb ce0b eme xoceenno u ockopOxeHie Jpyroro JUNa: LYTEMD
OCKOpOJMeHisA MOABIACTHATO NATATA, i&eHnl, nesberm, macwbrona-
TeJdd U BH TO JKe BpeMsa HaHOCUTCA OckopOieHie OTHY ceMeiicTBa,
My:Ry, :XeHUXYy, HacrBuEmky '°; orcioga HOBHIE HPHCTH NPANLIA
k5 nbreniio ma o6mAy HENMOCDEACTBEHHYI) M\KOCBEHHYIO. lepy. yro-
ﬂosnoe Vioiedie KocBeHHOH 00MABI HE 3HACTBWEOBEBMSD.

. YMucexs npHINHHATH mpyrougfocu()pﬁjignie JecTH IR He-
ymmeme (animus iniuriandi) ' HAJIHYHOCTH TAKOLO YMBICIA
AOCTATOTHO, 9100k ﬂﬁﬁb‘tﬂylﬁﬂﬂ% anb, 4ro ero xbgmie co-
Jep&nTs Bb cedb ncr.nponegle'ﬁaec'ru nin BHIDA:ReHie HeyBaxe-
HiA ''*, B He BAKHO, YLO OHE) COBEPIWIL IBAHIe HE Cb %WAbI0
ocropOuenia miam Bupaxemia nHeysaxenia. Taxoro ymmena abrp,
ecau OesvecTHEl (@KTS, NPHIMCHBAEMEL IPYTOMY, ,H,LHCTBHTEJIBE{O
mebrs i mwbers wHeTof) a  opMa yIBepEIeHia m apyria o6-
CTOATEJbCTBA HE BHIPAF aﬁm ocobaro npespbuia '*: npomuss wcka
0 naesemn donycraemca exceplio veritatis.

II. Haxaszanie sa iniuric Bb pasiaiaee nepiofs G0 pas-
JMTHO:

1. ITo sacomams XTI TaGaunos '°, s3a counHeHie MACKBHJL I10-
naranock OuueBamie (10 cMeprH?), 832 WICHOBDERUTEALCTBO (ecu
fe HACTYNAI0 NpPHMHpPEeHie)—TalioEDb, 33 NepeloMIeHie H pas-
ApoOienie kocru—uacrnrri mtpads Bs 300 accoBs 3a €BOOOA-
Haro, Bs 150 accoBb 3a paba, HAKOHEND, 32 BCAKYI JPYryio
iniuria—mrpads BH 25 accob.—Bb uperopckons agmrrh '*
GHUJI0 YCTAHOBJIEHO HAYAJI0, IO KOTOPOMY JeHe:KHadA IeHd, IUIaTH-

8, Reichsstrafgesetzbuch § 187.—° 1. 7. §§ 7. 8. D. h. t. 47, 10; §9. L.
h.t. 4 4—"°1.1.8§3.6.9. L 15 §24 1. 26. D, h. . 47, 10; § 2. . h. t.
4, 4. s 7 3.§§ 1—4. D. h. t. 47, 10.—11a ], 3. § 2. D. h. t. 47, 10.—12 L. 18.
pr. D. h. t. 47, 10. Deutsches Reichsstrafgesetzbuch § 192.—1° Gai. 3, 223;
Cic. de rep. IV 10, 12.—* Gai. 3, 224; 1, 11. §1. 1L 16. 17. § 2. D. h. ¢. 47, 10.



262 Jxwmia. § 321.

Mad oGBAMUEOME 00IECNHONY, 10KHA OHTh ompexbiena cyipeio
Bb KamAOMD OTAkmBHOND caymah, cMOTpA mo TamecTH OOHIH ex
aequo et bono; npurasamie na mTpa@hn mOramasOCh HCTEUEHIEMD
oanoro roja. OcymRIennEf CTAHOBWICA infamis; MCKD OOHAEHHATO
AasmBajgcs  actio injuriarum aestimatoria. — Lex Cornelia '®
(Cymamr ") nans oGu:xkenHomy 3a HEKOTODHIS OOMAM (TOMMKN,
YAADH. HACHIBCTBEHNOE BIOP:KERIE Bb KUINILE, TACKBAIb) NpPaBO
BEIOOpa MexXy TpeGoBamienh yactTHaro mrpada u TpeGoBamiens
YrOIOBOAro Hakasamia OOWIUHRA; BB YEeMDL COCTOANO €aMO Yro-
JOBHOE Hakaszamie, naml HeuwsBBCTHO; MNS coynHATENd NACKBHAA
OHO BIeRJIO 32 codox intestabilitas '® (§ 27 np. 5). Bn umne-
ampcr:iﬁ nepiofs NpaBo BHOOPA MELAYy YrOJOBHEIMD HAKA3A-
HieMTh ¥ YacTHRIME mqpatﬁom. MANO-TO-Many GBUIO pacnpocrpa-
Heﬁo Ha écw BAAR iniutia '’

. By ceonb IOcruniana romOupHy
pammamﬂ navaja: Hakasania salini )
0 HauajaM’s NPETOPCKaro ?nma, ‘eryacra mo Lex Cornelia, or-
YACTH N0 HMIOEPATOPCRAME 3AKOHAMSE.

3. O6uyee I'epmancrogiuptgg do wadawia I'epuancrao y20406-
Ha0 Yaoncenia. llo Hupm% Obuard™ npasa, passaBuIaNes ua MOYBT pAM-
cRaro npara, odnmensnil WMBAB npado Bmiopa Mew1y TpefoBamiess yro-
JoBHAr0 Hakazamis ofNTYMKa WRUACTHRIND TPadoMb. YroaoBuoe Hakasamie
OOBIKHOBEHHO COCTOAJe BD WOPEMIONB 3akdfouenia, yacrabid mrpadm—ss
nenemnaod eymub, pas@’bﬁampnﬁ HANMBIATR HeTeUB, & OKOUYATETHHO ONpE-

uc}wpﬁ.lenﬂmﬁ MOI'B BB TO e apanm 1‘peﬁom’rr., 1100k OBR{}[IGIIT(:JIL Bh e.-w-
uah KAEBEYR OPABHANE €€ JOKHOW, BOOGHE 33 BEsARYID 00MLY HIDABAID
npoes0y 0 NpOMERin, & Bb cayda® eoMunrTeasmoerd animus iniuriandi mpu-
3BATL 9eeTh 0ekopOIEHHATO; moaToMy TroBopmanm o065 aclio ad recanfationem
s. ad palinodiam, ad deprecationem, ad declarationem honoris.—I[IpuTsaanie
o0mikeHHAr0 We NepeXojEao 1o HacaBIeTBY HU ¢b AKTHBHOH, WA €6 MACCHB-
ol croponm '°. Ouo noramraioes meTedeHiemtu opmorn roja 2, caywam wop-
Heaiesa 3akoma moramaineh merevewiens 30-tm akre *'. [Iparsasamie mpe-
Epamaiocs mpomeniens m npaumpeniews *°, a Tagme Thws, ato morepnts-
uiiil injuria He NPUHIMAITE ee 32 Takoym 22,

51,5 1.37.§1.D. h. t. 47, 10; §8. L. h. t. 4,4.—%a 1, 12, § 4.i £ D.
de acc. 48, 2.—15 1. 5. § 9. D. h. t. 47, 10.—"7 § 10. I. h. t.4,4; 1. 1. L. 5. D.
de extr. cr. 47, 11.—1¥KG0 1555H. IT, 28. § 4; R.—Schluss 1670 r.—" 1. 13.
pr. 1. 15. § 14. 1. 28. D. h. t. 47, 10.—* 1. 5. €. h. t. 9, 35; § 1. L. de perp.
et temp. a. 4, 12.—%* pr. I. de perp. et temp. a. 4, 12.—% 1. 11. § 1. 1. 17.
§ 6:D. h, t. 47, 10.—2 1. 11. § 1. D. h. £ 47, 10; § 12. L. h. &. 4, 4.



OPOCTYIORE eyipd. § 322. 263

4. Waaomennsig sub 3 wopusl oTMBHEEH HOBBIMB I'epM. yr. yaomemieMs
1871 r. § 185 eaby., kotopoe NMpUanaio iniuria MPOCTYOKOMB, 00JATALMEIND
MCKTIOYNTeIsR0 TY6ANYHBING HaKA3AHEND; TOALEO Bb TOMB eayTab, Korja
ockop6aenie BIeueTH 3a ¢o0010 BpeANssS TOeABICTBIA 1aA WMYINECTBEHABIXH
OTHOILIeHI 0CKOPOIEHAAT0, YroJOBHHE CYXh MOKETH NDHCYAATSH OCKOPOHTENT
&b ynaarh vaerdaro sosmarpasienis (Busse) g0 6000 mapoxs; BB TakoMb
eayual ockopOiemEml yke HE MOXETH TpeOOBATH HHOTO BO3MBOIEHLS ITYTEMD
rpascianckaro meka; Busse me mwbers 31bep NeHalbHaro Xapakryepa (Rakb
nBKOTOPEE YTBEDAAOTH), OHA ABIAETCS TOIpEO BoawBmeniews Bpeja (Kakb
B e caysab § 313 sub II. 3).—Bupouews, cabayers orwbTarh, 9T0 yro-
JA0BHOE Haka3anie mpEWBAETCH TOXBEO BB eaydab 0ckOpOaeHis UecTH: IO OT-
HOWIEHi0 RO BeBMB OPOYMNE cayuaswb (T. . eTYYAANH HApYMeHis Kod-
RPeTHAT0 TPaBa M3b HEYRAMEHIA Kb Uy:ROM AmYH0CTH) CIBIyErD YTBEPAALTD,
aro puMekii gacromii mTpads IbicTBYeTH eme m TeNEPsh M MOMETH OuTh
norpefoBans nyTesms act. ininriarum.

PABIEND LUECTOM,

§ 822. Tpogrymogs CyAbH.
Vaugerow,} § 695__]:-—' Pﬁg\dsﬁmd, § 470.

[lo kmaccuueckomyHaMcRoMy™fpasy, IpoHecch pacHaIaeres
OOWKHOBEARO Ha JBh WacTa: IR NpOB3BONCTBO Y Marmerpara (in
jure) u mpouseoagfBo y mpucakiaro (in iudicio).

1. Kro, B xagecrsh|Marmcrpara. YCTAHOBUND HOBOE (Hecupa-
BEAIABOE) TPABHIONE FPUMBHANS TAKOBOE BB KakoMB 1460 IpO-
meces, DpOTHBL TOr0 NPOTHBHMED BB ero xbab, kro On OAB HH
ORLTL, MOKETH TPeGoBaTh MpuybHEHIA TOrO ke HpaBMIa '.

. Rro, 8% nauecrsd mpumeasmaro, dolo mmu culpa mocramo-
BUIL HecnpasepauBoe phmemie (iudex quilitem suam fecit), Tots
orsbuaers sa 910, a nmenno, Bb cayyas dolus oms 0043aHDL BO3-
wbeTATh Bech NpeaMers npomecca ’, Bb cuyyal culpa—ymiaTdth
onpeabraemyio cyisero cymmy °.

ITH npaBwia BouA BB CBOxb lOcTEHIaBa, HECMOTpPA Ha Ie-
penbny cyronpoumssopcra. Ilosromy oum o6a nwbiors emny mo
OTHOIEHII0 Kb KODOHEEMS CYabAMS IOCTHHIZHOBA u Tenepeurnsro
gpemend. Toapko [epwanckie mMuepekie 3axoHBI * OrpaH@YmIN OTBBTCTBEH-

ko B gl quﬂd quisque iuris in alterum statuerit, ut ipse eodem
iure utatur. -‘1 16. § 1. D. de iud. 5, 1; L. 2. C. de poona iud. 7. 49. —
1.5 §4 D.de o. et 2.44,7; 1. 6. Ddaaxtrmd 60, 13.—* KGO.y. 15&0
Tthlta3§§5610J'R'\§1'ﬂ P




264  HAPYUL OAKT. cOCT. BBEJERIE. § 323. cooPys. Ham PA3PYIL. moCTP. § 324.

HOCTH CYABH CIYYaAME <o0Mama, 31070 yMHCJA W T. I OPHIARE>; HO MHO-
rie IOPHCTHL UPAPABHEBANTS Kb HEMB B Tpyfyn BmAy.

Herr nporass cympu (Bume Ne 2) HasmBaercd - ¢o BpeMeHn
cpexanxs Bbxob actio ex syndicatu; sro passamie mpomexoxnTh
a syndicis, peculiari magistratu apud Italos et Gallos ad hoc
constituto ut rationes a magistratibus reposcat et de delictis in
officiis ab iis commissis eognoscat ipsosque qui deliquerunt pu-
niat °.

PA3JIBID CEIBMOIA.

HapymeHie ®aKTHYEeCKUX - COCTOAHIN.
§ 323. Brejexie.

1o kenaerd BOCUpENATCTBOBATh APYTOMY JAIY BOSJBATHYTH
CTPOEHIE MU TPOMSBECTA KAKYIH An6Q npyeyio nepembny ma ka-
KOMB JE60 ygacrkh, TOTB, colcrem
AOKa3aTh HenpaBoMBPHOCT cTpoeflid Wam Xpyroi nepewmbrm Ty-
TEMBb OOHIKHOBEHHATO IIpOmecca; Tak®yuro jo phuenia nponecea
HauaToe coopyxeHie Morio Oml (OnTe mponoxxaemo. Ho taks kar®h
OTH 5TOr0 MOrh OH NPOHBBOWTH HELOUPABHMHIA BPeyh, M0 Obi0
YEMAHOBAEHO HANAA0, WO NPIOCIMAROBAEHIA PAGOMBL MONCHO MpE~
Gosamy MOMUACS, UsdY PAUEria Omaw; BE TO e BpeMa CTapaiuch
OrpajuTh NpenpARHMATeN PaGOTH OTH HANDACHHXD IPUIHPOKS.
Ocymecruts 97V MECIb, umbors 1hisio .ABa HACTETYTa: Operis
novi nuntiatio m interd. quod vi aut clam.

1. § 324 Coopymenie mam paspymenie mocrpoiiRn (operis novi
nuntiatio).

t. D. XXXTIX, 1: de operis novi nuntiatione. —t. D. XLIII, 25: de re-
missionibus.— Wiederhold, das int. nti poss. und die novi operis nuntiatio.
1831.— Hesse, die Rechtsverhiltnisse zwischen Grundstiicksnachbarn. §§ 73—
96. 2. Aufl. 1880.—Toro-me antopa, das Einspruchsrecht gegen Baununter-
nehmungen und andere Verindernngen an Grundstiicken. 1866. — Stolzel,
die Lehre von der operis novi nunfiatio und dem interd. quod vi aut
clam. 1865.—Karlowa, Beitrige zur Geschichte des Rémischen Civilpro-
cesses. 18656.— Wendt, das Faustrecht. §§ 9—14. 1883.—Sechoit, das ius pro-
hibendi und die formula prohibitoria. 1889.— Vangerow, § 676.— Windscheid,
§ 466.—Brinz, § 175.

Hanamoe ' coopysecewie uau paspyuerie mnocmporivu (0pus

novum solo coniunctum) * epemenno ne Moxcems Gwmd npodor-

* Leyser, med. ad pand. sp. 680 m. 4.
11.1.§1.D.h t 39, 1.—* L 1. § 11. 12. D. h. t. 39, 1.



COOPY:REHIE MM PA3PYIIEHIE mocTRofirm. § 324. 265

HaeMO sonperu sampewenio (0peris novt nuntiatio) HIKOMOPHLLS
s, Bro ota Imna, BUEHO W3 M3pedeHid HCTOYHMEOBD °*: nun-
tiatio fit aut iuris nostri conmservandi causa aut damni depel-
lendi aut publici iuris tuendi causa. CooGpasHO ¢b ITUMD HPABO
3aTpeINenis NpPHEALIeHKATD:

1. iuris nostri conservandi causa OpeEMyIIECTBEHHO COOCTBEH-
HUKY y9aCTKA, €CIM COOPYHAenleMb Wid paspylIeHiens U0CTPOAKY
Hapymaercsa ¢B000fa ero coOcTseHEOCTH (WO  CAUSA naturalis),
WM OPAHAJIEKAMIN eMy Ha CTpoenie CepBHTYTH * (mo causa
impositicia), niM #3JAHHEE 10 3AIMATH cochmeit myOnUIHEIe
cTponTeNbHEe 3ak0HA (M0 causa publica) 5. Kpoxb coGcrBenEUKa
NPaBo 3ampenieHid IPAHALIORATH BCBMT T'Ii!ln, KOMy fatored uti-
liter Mckm 0 COGCTBEHHOCTH, CTANO OkiTb, XOGpocoBEETHOMY BIA-
wbasy, cynepdumiapiio ©, sMQuIeBTh MK, BRNQOIONPATIMATENO SO
Takke m ysydpysryapy % Bcb atm adila me MOryTh cubmarb HyH-
niamiu coGCTBEHHUKY; )

2. damni depellendi causa %"W%h KTO IO OBOZY COOpPY-
#ewid wiM paspymeHia noerpofixm Moxers TpeGoBats cautio
damni infecti u morpedopalits MOCIBAHCH .GesycwhbmHO;

3. publici iuris tuendiy, causab seaxomy cosepIenHoxbraesy
rpamkFAHARY, eCIu gOOpyHeHigNs WX DaspyImeHiens NOCTPORKH
HAPYIIAIOTCA Tpexnacanmia 0 nojs3oBamim res sacrae, religiosae,
publicae '°.

Nuntiatio MOxKeTs OHTH 3a4BJeHA BB KAKOil yrojHo dopak 'Y
OHA IOJGRH GHTH 324BIEAA HEMOCPEICTBEHHO IPH CAMOMD CrpoeHin
(nuntiatio fit inerem) BB DpUCYTCTBIN XO3fNHA PaGOTEH I KOFO
mi6o uab ero Jjogei ‘. Jibtictnie sanpemenis OHBaeTh JIBOAKOE:

a. HyamiaeTs aumaerca OpaBa caMOynpaBeTsa M Baaxbasue-
CKUX MATEDIMKTOBH; TAKOBL CMBICHD OYeHb CIODHAIXD CIOBB: in
operis novi nuntiatione possessorem adversarium facimus '®.

b. Jaxe ecim HyHUiaHTs He uMBers nMpasa aanpemiesia (Bume

311.§16. D. h.£.39,1.—4 L 2. D, h. 39, 1;1 15. D. de s
8216 §7D.sisv.8 5114 D. h t 39 1.—°L5 §9.D.
195 1.3 §3.D. h. 6.3, 1.—719.D.h 8,11 un. §6 D
43, 25—2 1. 1. §20.1 2 D. h. t 39, ;1 un. § 4 D. de rem. 43, 25.
1. 3
§

1

§F
i
P
(44
=B SE

§12.D.h. .39, 1.—° 1. 1. §17. 1. 8.§4. 1. 5. D. h. &
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t: 9, 1,—15 1. 3. § 3. D. de al. ind. mut. c. 4, 7.—51. 1. § 6.1
h. t. 39, 1.



266 COOPYIKEHIE HAN PASPYWEHIE Nocreoitku. § 324

1—3), u gake ecam padoTH TPEXNPHHATH 3aKOHHO, ThMB He
menbe Ha BpeMa HAN0 EXH (PIOCTAHOBHATH '’; BH NPOTHBHOMS CAY-
yab AyHAOIANTh MO:KETh NOTPeGOBATH OTH NpPENNPUHUMATENA Da-
60Th BO3CTANOBIERLA mpesHAro cocroania (mocp. interd. de ope-
re restituendo, nassammaro moBenMA wp. demolitorium) '9.

Jump Bb HEMHOIMXB €IYJAAXD NpeXIPURUMATENb MOKETH Xbii-
CTBOBATH BONDEEH BAlUpeNieRiio, a HMEHHO, eCiu OONIeCTBeHHHA
UATepech Tpedyers npogomkenia paGors (mamp., BB cayuab mo-
OpaBKH KIOAKB) WM ecid mpiocranosienie pa6ors OGbu0 ORI
onacHo juIA npeanpuHaMarena *'. Bb npounxh Caydasxs cyasoa
BAYATAr0 Opus mochh sampemienis 2aBUCHTH OTh TOrO, HMBeTs Jm
dyANianTs npaBo sampemenis mau #bre. Eecanm ows aToro npasa
He uMbers, TO IpejupEHUMATENs MOKeTh NpPONOMKATH DAGOTH HE
panslile, KaKh COOOMUBTL CYAY (UPeTopy), O\HYHmIAin n MCHpo-
cmsb 0cBoGoAIenia orp mociabpmei(remissio) nuntiationis) seaba-
¢TBie HeCyIecTBOBaHiA Ha mee sipaga *'. CYrs, no ob6memy mopa-
BiIy *°, yA0BIETBOPAETH ITO A ic Geasn pajabEBAmMAro pas-
OupareancTsa, OTMBHAA 3anp JCa0610, 8 MMEHHO, MOIb
yerosiews, eciu myamiapfh (RaxBeyrBepaaers NpeANpUHAMATEb)
ne unkhers npasa sanpemienia; APKA3bIBATH HECYMECTBOBAHIES ITPABA
saupelienia npeinpUiimMaTens J0MKEED ANMb TOrAA, KOrAa HYMH-
gianTs npexbABuTh nporisn mero demolitorium.—Ecan ke myu-
wiaurs umbers np’ﬁ@ 3anupenieHia. TO OpeAUPHHUMATEND MOKETh
NPONOJLKEATh HauaTHd paGOTH HE paHbine, Kakh 00Bmant BoscTa-
HOBUTH NpE:RHEE COCTOAHIE, ecHm OH 0Ka3anoch, 9T0 OpUS COOpPY-
aeno nenpasonbpno (stipulatio ex operis novi funtiatione, y Ho-
BHIXE 10pHcToBh cautio de demoliendo) *'; BB cayuab nuntiatio
damni depellendi causa o6bmanie cocrours BH cautio damni in-
fecti (§ 315); Torga mpelupEEAMATENh PAGOTH NONYYAETH SUMIATY
UpA UX NPOJOJEKEHIH OTH BOSMOKHBIXD HauajeHifi HymuianTa
(nocp. interdictum, massiBaemaro moBEIMM top. ne vis fiat aedifi-
canti) '* o TBxp IOPB, MOEKA BOIPOCH O npaBomkpHOCTH NMpei-
npunararo xbiaa ne 6yaers phoiens 0GHKHOBEHHEIME JIPOLECCOMB. —

= *

1] 92).8$§3 4 D ht 3y 1L.—%1 20 pr.—§ 8 D.h. t 39 1.1
2.88.1. 22D, bh. £.39, .- Cp. 1.5.§5 1 18. D. h. ¢ 39, 1.—* L 5.
§¢ 11—13. D. h. t. 89 1; 1 3. § 8 D. de riv. 43, 21.—2 t. D. 43, 25, de
remissionibus.— J[pa mazarin ca. »s 1. 5. §§ 14. 18. D. h. .39, 1.—* 1. 5.
17 1 8 85 204 1012 1, 20. & a2l Dok, £039 15 Lount §2. D, de
rem. 43, 25.—%% L. 20. § 9. sqq. D. h. t. 39, 1.



ABAHIA, COBEPOIAENBIA BONPERHA SADPENIERIN wam TAdRo. § 325. 267

ITo npaBy no-foctnniamoBy, HyEmialis IMUANACE CHNE (8e ToaBKO
TEMB Temissio m cautio, HO W) TOrjaily, KOrAa HYRIHAHTH BB Te-
dedie rofumIAAro Cpoka He Jokasaws BB npouecch mempasokp-
Hocru opus; IOcrunians ‘¢ aro orwbuuas m nocranosman kpomh
TOro, 4ro mocxh saaBiemia myHmiauinm npomeces 0 es npasombp-
HOCTH MO BO3MOMKHOCTM JOJ:KeHD OHTh TOTYACH HAYATL H OKOH-
4eHh Bh Teuenie Tpexs mbeAness.

Cy,meﬁﬁan OpaETHEA B [IZIp'.l'IlRY."ISIpHHﬂ 31K0H0JATEIRCTBA NOIBEPrAN BhIIIE-
B310:K€HALIA HAYAJa BAKHBIME HANBHERiAME; caMoe CYMECTBEAROE H3B HAXD
COCTONTDH BB TOMB, UT0 BEBCyZeGnoe sanpemenie Ae AMBeTs HEEAKOR chaLi,
a Hal0 MEHpocHTH ecyje0HAro sampenienia (CTPORTh MAH PA3pYIIATs) NYTEMs
T. H. upeisaparteisRaro pacnopamenis (M. y. rpami. eyromp. § 814 mp
oBsidn ¢b 4-Wb NMyHETONB §-a 16-ro BBOIHAr0 dAKoma); 1o Tpefoamiio mpel-
ulljiaunamm cyah ?a'rtm; HA3HAYALTE nc'rgeﬁom@mm:y salpenenie kpar-
Kl €pOKs TIA BYATIA HCEA, BB l\,OT[IIlg!‘b JHB | J0UKEHD  [[DRA3ATH CBOS
paso. y "4 d
2. § 325. Ibanmis, conepmaviﬁm Wrm 3anpeuienin wim Taiuno

(interdietum ;.gfﬁ%n ut elam).

t. D. XLIII, 24 quod vigaut' 'g@tim;-;—_-’(}p. anr. 6 § 324. — Limacher,
iiber dag interd. quod vidant clamy, 1865. — Vangerow, § 677. — Windscheid,
§.465. —Brinz, § 174.

V = \

Bp mospnbiiniee BpemA9uroGx yeTpaHuTh HEIOCTATRU M TpO-
Obapl mpaBuAL HVENIANIM, OGHJIO YCTAHOBIEHO BB TPETOPCKOMD
amukTh Bauano, MO WOTOPOMY MuKAKAA REpeMmua Ha yYuacmun
He JOANCHW Obims MpednpUHUMACME  GORPEKI  3UNPEWEHII 1A
MARHO 0M3 MO, UEU UNMEPECs IMUMS HAPYULAEMECA.

Ilepewfinor0 Ba yuacrih npusHaered He TOJILKO COOpy#Aenie u
paspyienie mocrpofiku, HO Takke H Komadie *, mposegeHie 60-
posah °, 2arpsAsHeRie koaogua *, pyOka JepesseBh MW T. A. “.—
[Ipaso na sanpemeHie OpHHAJAKHATH BCAKOMY, KTO UMEETH MpaBo
COOCTBEHHOCTH WIM APYroe BemfHoe MpaBo M yYACTOKD, WM BIA-
nbaie, uau detentio ma ocHoBaHIM 0043aTEJNBCTBA, ¥ 4el MHATE-
pecs Bapymaercs nepembnow °.—3anpemenie (prohibitio) soxers
ORITH BRIPAKEHO (DAKTHISCKEMB NpOTABOABACTBIEMS, UM CIOBAMH,
WIH CHMBOJIMYECKH (BB HCTOYHUKAX® yuommuaerca lapilli iac-

*6 1. 14. C. de aedif. priv. 8, 10.

1L 1.§41L7.85.120. §4.D.h £ 43, 24—21.7.§8.1,9.§ 3. L.
22.§1.D.h. 4. 43, 2421 9. §3. 1 22. § 1. D. h. £ 43, 24—* L 11. pr.
‘D. h. t. 43,2451, 7. § 5. 1. 13. pr. §§ 4. 7. D. h. t. 43, 24.—% ] 22 § 3.
D.h. 6 43,24 —1. 11. §§ 1. 10. 12. 14, 1. 12. 1. 13_ pr. § 3. L. 16. D. h. t. 43, 24«
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tus) ".—Taiino nhiicTByers TOTH, KTO 3HAETH MM JOJKEHT 3HATH,
9T0 APYroii He NpHU3HAeTh ero upasa Ha mssbermoe jpbicreie. u
BCE TAEI He 3adBI4eTH eMy, 9ro Hambpenrn ero cosepmats '®.—
W BOTH, ecau BONPEREM 3AUPEMIEHII0 Uiy TafHO ORI NPOM3BENEHA
nepembna Ha ywacTrE, TO BUHOBHHKL, Zoma Gu OMG U UMBLS
npaso ee mpowssecwms '', ThMb ne menbe Xoickend ee yerpanaTh
u Boswbcrars Bpens '?. Mckb, ROTOpHMDB NOTepubBuiil opecabiyers
cBon TpedosaHid, HasmBaercd interdictum quod vi aut clam.

ITpurasauis norepbBmaro 10ramaioTcs McTeYeHieMb OLHOr0
roga '*; kpomb Toro OHB He MOEETH OCYMECTBUTH HXH Bb TOMH
cayyah, 1) ecnu npoTHBAMKL TOTOBDL, AaBb cautio, Becym mpo-
mecch o csoems npash ma uepembmy '*; 2) ecan oAb mpOH3BEND
nepexbHY 00 yHOJXHOMOWYIIO OTH uaqanscrm' (uaup., mpm nomapb
HAYAJILCTBO BEJUTH Pa3pymATh coc’f.llﬂee saapie, 9T00H 3a1epAarh
oroms) ', Ty

PAABA 1 CT AR
- Cwbuanybie. cly Yan.
PABJBIE. [TEPBLIIL
O0673aHHQETL Kb HperbsaBIeHIo.

A. § 326. O6wmiz mavana (act. ad exhibendum).

t. D. X, 4; t. C. 1M, 42; ad exhibendum.— Demelins, die Exhibitions-
pi’lmht 1872.— Vangerow, § T07.— Windscheid, § 474. —Brmz, § 324

Ecaw €KMo i#ceaaems 0Cywecmsuing €axoe aubo npumasumie
HO UL U OAA IMOLD EMY HYNICHO €€ OCHOMPIMb, MO OHs 6RPAGTD
mpesoeamy, wmol MOMs, KNO MOWCEMs IMO COmIAms, eMy ce
npedsasurs (noxasars, exhibere).

Ilpurasanie, gas ocymecTsienid KoToparo tpedyerca exhibitio.
MOkers OHTh He TOJBKO BemHOe ', HO H 00643aTe’BCTBEHHOE
(5anp., K10 JM60 XOWMETH UpexbABATH actio noxalis M HE MORETH
ykasarth, KOTOpOe JKHBOTHOE npousseso Bpexs) °. [Iparasamie ms- -

71.20.§1,L.1. §§ 5—7. D. h. t. 43, 24; 1 5. § 10. D. de o. n. n. 39, 1;
§1.D.sis. v. 8, 5—21 11. § 9. 1. 13. § 5. D. h. & 48, 24,2 1. 20. § 3.
.h, £ 43.24.—1 1. 8.87— L b5 §6. 1. 11. §11. 1. 18.81. 1. 21.§ 1. L
& b D h t48 24;173. § 2. D. dex. i. 50, 17.—1 1. 1. §§ 2. 3. D.
t 43,2421 16.§ 2. L 7.pr. § 1. L. 11. § 4. 1L 13. § 7. 1. 14. 1. 15.§§ 1.
. 7.58q. 1.21. 8 3. D. h. & 43 24: ], 4.8 2 IldD.deaqpluvd“J—-—
l15§§8—-—th1t43,24—141.3.§51)ht.-132-1—151 .85 4
L h. 6. 43,241 1. 7.83. 1, 22. § 2. D. h-t. 43, 24,

11, 1.1.3.883.4.12. 1. 12. § 2. D. h. t. 10,4; 1. 6. 1. 8. C. h. . 3,42.—
21,3 8§06 8. D hoel 10, £ 1. 8. § 7. D. hi £ 10, 4.

-

. G.

uawrgu
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crbayerca cyabel0 JMINb CYMMApHO, M 3aABJEHHHA OTBBTUMEOMB
BOSDaXKeHid NPUHEMAIOTCA BO BHAMAHIE TOINBKO Bb TOMB cayuah,
ecim OHM He TPeOYIOTb Ci0kHaro pasduparenscTBa *.—OcMoTpD
BeIlly, NpelbABICHIE KOTOpPo# Tpedyerca, MOkerh OHTH HEOOXO-
JUNE [0 PAsBHEIMG TIPUYNAAMSG, HANp., KNI 0CymecTBATh
CBOE BEIIHOe IpaBo XoueTh yObauTheA, 9Ta JM CaMad Bellb WJIHA
TOJBKO TIOXOKAA HA Nee Naxonnrca BO BIaAbHIn ApYroro; KoMy
a160 OTEA3aHa Bemib, KOTOPYH OHD AOLELEHD ceGB BHOparh u3b
HECKOJNBKNXD, W OHE Kelaers OCYIIECTBATH €BOE MPaBO BEOOpaA %
Bellb OJHOr0 COeAMHEeHa C€b Bembl0 APYrOro, TaKb 9T0 JJL Npeib-
ABNeHiA BEHAUKANIE TpeOyerca eme orabaenie (§ 139) 8. k10 JIM60
AKenaerh B3ATh CBOW) Belllb, MONABIIYK CIyvYaino Ha UyHKO0A yda-
CTOKD, 2 XO0SAUHDB yYaCTEa BOCHpemaers emy jgocrymb ' (§ 126

. 4).—006a3anp kb exhibitio gepmareas) ®, a paBHO H TOTH,
I ) p

KOMY TOJBKO OAHOMY BOSMO:KHO AOCTEPEyIh\ detentio Bemu °.—
ITpenwasaenie oupexbaserca Bp HEFOUYHAKAXB CJIOBAMH praesen-
tiam corporis praebere '°, a rtak:ke, facere “in publico potesta-
tem, ut ei, qui agit, experiudissit ‘€gpia ''. Pacxonsr na upes-
ABlenie Hecers No 0OmeMy, TPABUAY) TOTH, KI0 TpedyeTbh Npexb-
asrenia **.—Actio ad exhibendume=#1 xnaccugeckoms npash Ouna
uckons apbmrpaphans (§ 84 Sub 3); noaromy cyapa X0 mocra-
HOBIeHiA phmenisgMpeiiarars orebrinky J0GPOBOJBHO NpPEXbs-
BUTH Belllb (m‘bitﬁ_um d@) exhibendo) '°; ecim ke TOTH HE IOBU-
HOBAJCHA, TO CYABS, LPHCYEAAIL ero Kb ynaarh mmrepeca '
B maevosinee Bpews phmenie wampasieno na mpeysasiemie. T. H. fic-
tus possessor '° npuCy:EZAETCA KB IUIATERY UHTEpeca.

B. § 327. Qcobrie exyuam.

M. Mitiermaier, iiber die Griinde der Verpflichtnug zur ‘Edition von
Urkunden. 1835.— Vangerow, § 708.— Windseheid, § 474.

I. Maunoskenana Bhiwe Havajsa upuMBEAIOTCA H Kb JIOKYMeH-

TaMb; [109TOMY, €Cod K10 mMBerr Ha JOKYMEHTh BeIlHoe TIPaBo

(Hanp., cOOCTBGHHHEKS®) ' mud Ju9HOe npurasamie (Hamp., MaH-

4).3.889.13. D. h. t 10, 4 —°1 3. § 6. D. h. t. 10, 451 6. L. 7.
$§1.2 D h t. 10,4123 §5.D. der. v.6,L—"1.58§4519.§1L
4 Rk

D.h .t 10,4.—°%1 3. § 15°L 4. L. 5. pr. § 6. D. h. . 10, 4; 1. 7, C. h.
3, 42.—9 Cu. marary np. 7.—1° L 22. 1. 246. D. de v. s 60, 16.—"* 1. 2. D.
h. t. 10, 4; 1. 9. § 6. ecd.— 1. 11. § 1. D. h. & 10, 4 —* § 31 L de act.
4, 6; 8 3. L. de off. jud. 4, 17.—% 1. 9. §8. 1. 12. § 4. D. h. t. 10, 4 —" 1.
9. pr.—§ 3. 1. 14. D. h. t. 10, 4; 1. 5. C. h. t. 3, 42.

11. 3. § 5. D. de tab. exh. 43, b.
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AaHTH) *, TO OHB MOKETh L1 OCYUECTBIEHIA CBOCrO NpaBa Mpeji-
BapUTENbHO NOTpPedoBaTh HpesnAsicHia gokymedra. Ho Bn mbo-
TOPHIXD CAYIAAND N0 MPARTHICCKEMDb COOOPAKEHIAMb HA JepKa-
Tell A0LYMEHTA BOBNAralorca 00ane obuupHmna 00A3AHHOCTH.

I. OrmocurensEo A0KyMeHTOBL Ha cayuaid cMeprn® Bedgil, Ko
upurecers iusiurandum de calumnia *, mMo#ers TpeGosats, TTOOK
eMy JI03BOJMJIA NPOYECTh H Mependcath °; MO3TOMY, OHBH MOKETh
MOTPedOBAThH OTh AepP:KATeNA JOEYMEHTa NpebABIeHis moeabamiro,
9100B  MOKHO OHIO CXBNATh BCEPWITIe, OCMOTPL MM CHATIE
Konid *; Bb cayaah oreasa detentor xomxens ymiaturs AATEeEeCh;
MHTEPECh COCTOHTL Bb CyMyb nacabicrsa uidm OTKA3a, Ha KOTOpBLS
Tpedyomii cxhibitio sassasers npurasamie . Uexsn Tpedyiomaro
nperkaBienia HasmBaerca int. de tabulis exhibendis.

2. Apremrapid KOLKHSL NPEIbABUTH TOMY JHLY, Cb KOTODPHIMB
o mubioTh ABIOBHA CHOmeHiA U KQPOPQE'\ npuHeceTh iusiuran-
dum de calumnia, kacaiomyocsa ere OPUOBHIXD RHULB, BB
oporuBHOMD cayuab onn (0 acl tum. y HOBBIXB 10p.
actio de edendo) mpneymnaionéi ks ymiark maTepeca . Irors
cayyall ucyesh BMECTE ¢b Jage0NH aprengapiess.

3. Ecmn Kro suGo uMhews 06ssATeiscTBeHmOe NpUTA3AHIE A
AOKYMERTH, KOTOPHHA OTH, ero JNOJEHHEA NONAXS Bb TPETHU PYKM,
TO OHB MOKeTh TpeGOBaTh W0rb Aepixaread (mocp. actio in  fac-
tum, y noBuXD W0p. actid de edendo), wroGB TOTH MO3BOJMIL
emy mocmorpbrs u mepemmcars °.

4. Bo Bpema upouecca o genewruof cymmh mcrems 1o Tpedo-
BaHiio 0TBBTINEA [A0NKEeHs MpexbaBUTH nocrbguemy cBou cuer-
HAIA RHATH, YTOOH TOTH MOFb M3hb HAXH uouepnuyrh cebrbmia o
npasonbproer TpeGopamia °.

5. I0cruHiamb NOCTAHOBMID, 4T0 BCAKIH JepiKATEND FOKYMEHTA
ROIUKEHD OPeNBABATH ero KasmkJoMy 32HHTEDECOBAHHOMY, IOCKOIbKY
3T0 BO3MOKHO 0e3b Bpefa A4 mpexbasaanmaro ‘2, Ho srors sakous
BE FA0CEHPOBAHD.

1. Kro snoymumienHo 3ajep#usacTs y cebd CBOOOLUAIO ge-
IJoBBEa, TOTH XoMseds ero exhibere mo TPeGoBaHin Kamgaro

1 L9. pr. D. de ed. 2, 13— ¢. D. 43, 5; t. C. 8, 7: de tabulis exhiben-
dis.—* 1. 3. C. quemadm. test. ap. G, 32.—3 1. 1. D. test. quemadm. ap. 29,
8.—3% L 11 3. §9.D.de tab. exh. 43, 5—° L. 3. §§ 11—15. D. h. t. 43,
5—" L4 pr. L 6. §§ 4. 8 D. de ed. 2, 13.—° L. 3. § 14. D. ad exh. 10, d.—
2L 5 L6 L8 Cde ed 2 1.—0L 3 C.do ad. 2, 1; L 7. C. do test. 4,
20 —" 1. 2. §§1.2D.de i f 49, 14— CL un. § 1 de us. 5, bh.—13 |,
22, C. de fid. instr, 4, 21.
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rpaskjanusa (int. populare de libero homine exhibendo) ', . e.
T0JReHD TPSJOCTABATH TPEOYIOMEMY BO3MOKHOCTb BULETH W pas-
rOBAPUBATH CBOGOXHO ¥ Ge3NPEuATCIBeHHO €b 3AAE]KUBACMBIMD M-
oMb '°. Temeps BubimBaeTca moAUis.

III. 065 odazangocrn b exhibitio ormocurexbHO xbrelt U
aenst (int. de liberis exhibendis, de uxore exhibenda) cp. § 353
n 330.

PA3IEID BTOPOM.
§ 328. OGg3ammocTh JaBATH COfiepRaHie (ATHMEATH).

Gett, iber die Rechtsverhiltnisse ans der aussershelichen Geachlechts-
gemeinschaft. 1836.—Bingener, zur Theorie und Praxis der Alimentations-
pflicht, 1879.— Pangerow, § 260.— Windscheid, § 475.

.

O6asanEocTs J2BATh CcONepAkanie, aBAMOHTH (IpomMTAHie,
OGNy, AMIMIE) ' MOKETh OCHOBHBaghcE: 1) Ha 10roBoph &
2) ma oTkazb BD pacmopAKeHid ayqai cwepra ° (§ 450 xom.);
3) ma nemmerb (§§ 313, 314) & %) na safonb °; N0 3aKORY Kb

)a/ﬁ‘y HOMY cOTepiKamiio 00asafll-BOCKQIANe M Hucxoxamie ® BL
Ciiyuah HYATAL €5 ONHOM EIOPUHH ¥ JOCTATOYHArO COCTOAHIA Ch
apyrofi ? u npu Toub yEIoBiM, 40’ MOMYuAOMIIA COEEpKaiie He
OKa3aTh HUKAKOA impictas mo Opmomemino kb gawmeyy alimenta °.

(Takike WWecTH N3JepERE Ha BOCHUTAHIE abreii °.

tasamie Aa alimentd, AbaAyT KOHEYOHHE IPOTURL 000UXD POAU-
reneir ' ex damnato coitu procreati ne uwhiors aroro rpedo-
BAHIA HA [POTHBH OTUA, HHU UDPOTUBE MaTepn 1. gpouia BHb-
Opaunsii  XbT@  MOryrb TpeOOBATH alimenta orbs Marepu @ ed
BoCXOAIAXE 2, w0 cynefuofi mpaxrmrh (scxbicrie HeupasMaLHaro
TOAROBARIA OFOT0 M3 KAMOHMYECKAXH 3aK0HOBDL) '° TakKe OTH e€BOEIO po-
AMTeds, T. . TOr0, KTo Bb epoks aadarix (182—300 gm. 1o posxenis)

AwhIb TOJOBHIA cHOWEeRin ¢b warepbo guraTn. — Cectpnt W Gpartbd He

M ¢ D. 43, 29: de homine lihero exhibendo,.—%1.2.§ 8. D. h.t. 43, 29.

11, 6. 1. 23. D. de al. leg. 34, 1; L 5. pr. D. de ventr. 37, 9; 1.43. L 44
1. 234. § 2. D. de v. s. 50, 16.—? 1. 8. C. de rer. perm. 4,64 L. 1.C.de don-
quae s. m. 8, 64.—* ¢. D.34, 1: de alimentis et cibariis legatis.—* L. 7. D. de
his qui eff, 9, 3.— t.D. 25, 3:de alendis liberis vel parentibus vel patronis
vel libertis; t. C. 5, 26: de alendis liberis ac parentibus.—*Lb. 1.8 D.h.t.
95, 3: 1L 1—4. €. h, t. 5, 25; Nov. 117. c. 7.—1 1. 5. §§ 7. 13. D. h. t. 25,3;
L. 2. C. h.t & 25.—% L5 §§11. 23. D. h. £ 25, 3; L 4 C. h. t. 5, 20.—
1.6 § 12 T h. t. 25, 3; L. 6. § 5. D. de Carb. ed. 37, 10.—1 Nov. 89. c.

12, §§ 4. 6. € 13— Nov. 89, o. 15.—% L 5. § 4. D. h. t. 25, 3.—" c. b.
X. de eo gui duxit 4, 7.
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UMBIOTH B3AMMHATO TIPUTA3AHIA Ha COAEDIKAHIe; HTO Temeps!
NPUSHAHO; TNpaBJA, NCTOYHAKH UPEATHCHBAIOTE OIEKYHY
COJePIKAHIE CecTpamb ¥ OpaTbAMb OOXONeuHaro 4, mo ara |
OCHOB2HA HA TOMB, UTO ONEKYHB O0OGASAHD HMCHOJHATL H
cmeennnia 0043aHA0CTH nogoneunaro '°. — JHema mubers
TpeboBaTh coepmanid oTs Myxa (§ 331).

PA3JIENL TPETII.

§ 329. O6asamEocTh AATh HpEAAHOE.
Vangerow, § 216.— Windscheid, § 493.

Jra 00A8AHHOCTh MOKETH OCHOBHBATHCA 1) HA gorosoph 21
orkasb ‘. HemocpemerBenno 3) mog3akoHY nNpuTAsadie Ha 1.
HOBJIEHIe NPHIAHATO npnﬂanuamu:}&:eﬂmnﬂ'k

a. TPOTHBG OTHA H Abras 1 OIL
ges pbrh coBchMT wiaM HESH K0CTATON
b. mpoTEB® MaTepu /TOABEO BH caydab magna el proh

causa ® (cp. Takme §"2§9£ VWY
¢. KAHOHUYECKNE pegBaAETE, 9To 0G0IBCTATETD JoaiKeHT,

NPAJAHOE U JKCHH na. ennofi  (XoTa Oht oma me 3abepementi
UPAKTAKY npa,mcm% BEIGOPSs MEKAY YOTAanOBICHIEMB NpHAAL
nla. .

OpaloMb: aut’due au

TeHnad Jmu,a\m 06A33AHBIME KB 3TOMY, HASKIBAETCH y
wpueross dos necessaria (Bb oramuie ors dos voluntaria);

nerounaraxs dos profecticia (Bp orumuie ors dos adventicia,
koropoii cabayers pasymhrs dos, ycraHOBIEHHYIO KbMb OB
OBUIO JPYTAND—H CAMO0 KEHOI).

L (L R

L 19. D. de rit. nup*. 23, 2; 1.
de ¢ 0o cnery 5, 11.—4 L 7. § 2. C. cif mln1
97. ¢ L 19. § 1. C. de haer. 1, 5.—'

(s R S su="Unnpascs ma .12, § 3. D. de adm. tnt. 26,

-“1.601(:9.§§4.5.Dd31d233143.Ddeleg. B31). |





