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Ilo o6menpauaromy MukHil0 UpojaBens 10 PHMCKONMY npaBy 004-
3ah NPEAs TIOKYOaTeleMb Kb YCTAHOBICHID He »pasw, a4 BCEro JHIL
crokoititaro, 6esciopraro o0xazamia («ut emptori rem habere liceat»);
n0aToMy, ero OrshICTBEHHOCTh HPEXh NOLYUATeNeMD HaYuHAETCA Juilb Cb
TOPO0 MOMEHTA N IPH TOM'b VCIOBIHM, KOTja M ecilt Tepejlannas IOKRyHa-
Tenio Bengs  eyrebusnims phmeniens npusnasa 6yaers co6CTBEHHOCTHIO
TPeTHAr0 JuIa, M ocnosawie HToH orgbrerBemnOCTH—Ie BL nejgocrarkd y
IpOJABHA IpaBa, & NMENno Bb yrparb uokymazeseml semm Beabicrsie
npucyxaeHia ea rpersemy muny. Beb atu moaoxenia mwbiors By By,
KOFJA TOBOPATH 00B OTBLIEIBENHOETH HPONABIA 33 HBAKIIO M NPOTHBO-
NOJAralOTs PUMCKOE IIPABO COBpPeMEHHoNY, TAl npoxaBna cuutaitTs 061-
3aHHBIMD TICpeHectb HPaBo u oxBhrcTBeHHHIMT 33 He-IepeHoch ero. (T. 1.
»Rechtsversehaffungsprincip®).

Yuenie 970 BOSHHEIO J&BHO, ACPAKAIOCH BB NAHTERTHON jgonTpuih
BILIOTH 0 moexbrunxs gEel abiicrsid naniekTHaro upasa W HHEHE eme
COCIABIAECTH ONUHDL H3L uHaudosbe [POUHO  YCTANOBHBIIMXCA JOFMATOBD
THBHINCTHET.

Paszenro ono ¢pannyscroit suerantmoi opmcnpygenniei X VI phka
Byaviems, Jowearoms n ocobenno orveranso dQopmymnposano Ayape-
HoM3 1); OTCIONa OHO Hepexaercd ioazandexums opuctaMms XVII u navana
XVII sbra 2); s XVII sbrb ero gepmurca smpumit gpanmyscrii po-
mamuers [lomoe 3), eMmy cubayiors m wmwmeyxic nawdexmucmvr TOro Hga-

') Cuiacius, Observationes Lib. 23 eap. 29. Donellus do evictione et duplae
stipulatione (Oper. prior. Frankof ad Moenum 1589 1. in 4° pag. 212 sq.). Duare-
nus, ad. tit, Cod. 845 de eviction. ad rubt. (Oper. pag. 12151

*) Noodf, Probabilia lib. II, cap. ult.—van—Bynkershock, Observation. juris
Romani lib. V1. i. f.

*) Pothier, Traité du contrat de vente. (Qeuyr. t. 111) Art. prélim (pag. 1, 2)
H .0\ 48 (pag. 28—30).
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npas.eHia, xoropoe mapherTHo moxn umenent usws modernus Pandecta-
rum. *)—DBp ywepsuia 1pu uerseprn XIX croxbria B pany yohmaemnwixs
3aUMTHALORL ero Berpbuaems nmena nantoabe BHAUHIX'D UpejpctaBuTerei
abaengoii neropuveckofi mrodar, kaws-r0: Hyrma, Apndmes, Bpuiys,
Cunmenucs, Keaieps 5).

Biuepsoie Tpanmigiondon jgoxrpnulb cepoesnsti yiaps mamocurs Jirs
1e60/bIIMD, M0 WBHILMDL 10 pesyastarams arogoms: «Die . Verpflich-
ung des Verkiufers zur Gewdhrung des igenthums» (1874 r.). Us-
crbrosass paxs phimerii 0pacToBh KIACCHYECKOR DNOXH, IKDL UPHITETS
KDL BBIBOAY, 4YTO Yike EIACCHYCCKOC DHMCKOE 1IpaBo AOMYCKAT0 NOKYyNa-
Tels! Kb HCKY UPOTHBS IPOJABUA 6HIb 96ukyid BO BChXh ThXb ciaydasxs,
Kora OTeyrerBie nmpaBa ¥ orponasna, a cabiosatennno u me-npiodpbrenie
ero HOKynarexeMbh, HAHOCHTH MHTepecaMl MOLYINarefll TOTL NIU HHOM
yugepos ).

Muicap Jxka serpbruia 1H0OMHOS HPH3HaHIe CO CTOPOHH TAKHX'D BH-
JAMUXCA 0pHCToBD, Kanth Bundweids w, Jepnubyprs, Peweavcoepreps n
bexmanrs ©), HO Kopernoro masbmeuis B Mawigexruod Iokrpunb oma me
TIPOH3BEJA, H BEChL TPOrPeceh JORTPHHKL 3a mockbiawio yerseprs XIX ero-
afist cBOgMTCA KL TOMY, UTO, HO.CpaBHeHin ¢h AokTpuHOi 60xbe pannei,
ponyckaerca Goabmiee ROIHUECTRO cuyiacRh, ©ob MCEL mokynarens b
TPOJABLY BO3MOMEH's do 1 0e3s asunkwin 8). Crasaunoe :cuo oOHAPYEKI-
Baerest msb  cabgyomaror w mocab Jrka uamgerrHeTH BB Bonpock 067
orshrcTBennocTH WpojaBma, ne usbsmaro npasa, Mo [pemEeMy na rep-
BB ILTANT BLABHTAOTL 9BAKIIO H €4 peksusursl 9), Orarogapsa ueMy
cayuan, yrasanune JKEOMB, CaMit cOOG0H MONYIA0OTh XapanTeph “ero-1o
HCENIOMATENBIATO; 110 IPEKHEMY pPHMCRALO NPOJABLA HEe CUYHTAIOTL CBA-
3QHHBIMG  004321€X6CTBOMD  in dondo (Bb TEXHHYSCKOMDb 3HAUCHIM Tep-

‘) Gliick, Ausfiihrliche Krliuterung der Pandeefen 16 4. ovn. 1 erp, 7 et
n updM. 10, ©b npUBeISHBL JHTEPATYPHBIA YEA3AHIA.

®) Puchta, Vorlesungen ueber das heutige rém. Recht. I, str. 221, Arndts.
Pandecten § 302 Brinz Pandecten (uan. 57), § 113 evp. 485. Sinfenis das pract. gem.
Civilrecht [1, § 116, erp. 599. Keller, Pandeecten ed. (Friedberg) § 330, crp. 619.

s) Eck. L. ¢. erp. 43.

") Windscherd, Lehrbuch des Pandectenrechts (7-oe nam.) I, § 389, npuw. 8a
u et Dernburg, Pandecien I, § 99, 3 npan. 31. Regelsberger Kriel. Vierteljihrschr.
XVII, etp. 274, Bechmann, Kauf, I, etp. 546 cab

°) Taxie exyvam, sanpum., npu dolus venditoris nonyekama o evapas
noxrpuna of. Pothwer L c.

%) Windschead, 10, § 891. Dernburg, 11, § 99, 1—2.
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wiia) 19), 10 upekueMy u BT Momorpadifsxn, m BB YIeGHHXD Lypcaxh
PHMCEIfl «IPHHIUIG IBUKI[N» TPOTABONONATAIOTH TPUHIMIY «YCTAHOBIS-
mia mpasa» («Rechtsverschaffungsprineips) 1'), m ma 9T0Mb OCHOBAHIN
yTBEDIARIOTH CYNIECTBOBANie NPANIMIIAJIGHARO DARNITA Bb  CIPOCHIR
KYTIH PUMCKOSi M COBpeMeHHOi 12).

Ho xarp nu npouna tpajamionnas JOKTPUHA, KaKh HH BEINRD aB-
TOPHTETD €A CTOPOHHHEOBD, TOJ0eHie el0 3aIUIIAeM0e BCe ;e CAIIIKOMD
CTPAHHO; U OTCICHa— Wetopbpie kb uell, OTCIOIa—BOMPOCH: &) MOJTHHIO-
an Bh paseutoMn puvcroMb npash ybiicrosannh Tanofi CTpaHubi MOpI-
JOKE, YTO NOKynatexb BMECTO IpaBa Ha Bemb A0LKEHD OBIB JOBOJB-
CTBORATHCA BO3MOKHOCTHIO CIOKOMHAaro ofragamia eio? m paabe b) whwus
o0BacHATE yenbxn npaBa Ia HOBO-@BPONEckod noqnh?

Orpbrs ua TR BONPOCH MOKETh JATh JHUIS HCTOPHKO-CPABHETENb-
HOE U3YUeHie OBONIOLIN OOA3QHHOCTEH IPOIABNA. KAKD BL AHTHIHOMS 13),
pAKL M BEH HPaBh HOBOEBDOIEHCEOMD.

B aToit asomownin cabayers pasinyars 18h amoxu. Hepsas, xorga 06:-
32 HHOCTH ITPOJIARIA HOCATH XAPAKTEPEH I COePIKAHIe MPOICCCYATBI0e: BCARII
npoxases Gesb pasiayvia cOOCTBeHANER OTB HCEOOCTBEHHNER, 0043aHD OKa-
3HBATh TOKYUATEHIO 32IUUTY OFh TPERLAXD BCTYMUMEOBD H 0TBLYAETE 32
neorasanie aroil sanurn. Taxoii eocrans oGasannocreii npogasua onpexs-
JuiIcs mops AEACTRIeM T NPHYHIG ¥ YEIOBIN, BOCXOAANIUXD Kb CAMBIN oTga-
JCHHBIMD CTATIAMB (IPABA; HO, IIEDEEHBL ATH NPHIMHBL U YCIOBIS, OHb
gepkanca Bn npash pars cronbrii; ero orvbanuma nocabierria €0XpaHu-
JHCL eule # TOTJa, KOrJa BOIPOCEH BCTYIHAL BO BTOPYIO M BHCHIYIO CTa-
a0 passuria. Ha »1of BrOpoll craain 00A3aHHOCTH NPOJABIA HATHHAIOTE
craraThcAd Bb UAIPABIENin, yCTPeMIeHHOMb Kb MATeDiaibHOMY NDABY; Ta-
KO HXb HAIpPaBIeHie IOCTCHenHo LEpEuHers u pasBuBacICa M BL Peaynb-
Ta7h,—O0MATH-TARN [IPOAOLKHTENHHATO PABBUTIA,—IIOXYIACTCA TIOMOKECHIE:
npojfasens 0043aHs NepenecTs HA MOKYNarexd upaso m orsbuaers 3a He-
nepenocs ero. B pamb artoro meropuuecraro npouecea orgbrersenmoctn
NPOJABHA 32 IBUKIO NOJYHAeTH cosepiienno onpexbrenunoe swbero n sna-

vy Windscheid, 11, § 393, TexeTds W npum. 4.

) Dernburg, Lehrbuch. des preus. Privatreehts (wam. 5), . 11, § 133, erp.
353, ocabeuso phako Dernburg, d. biirgerliche Recht b, deutsch. Reichs, 1. IT,
2 §, 167 (eTp. 2).

*) Bechmann, Kauf, II, § 123, eTp. 65 e

%) oBopuME o npaph AHTHYIHOMD, TAKE Kakb cabiya Padedo Haftung d.
Verkiufers weg. Mangels im Reeht) npusmexacms &b pasemorpbuio u rpexo-
erueTcroe IpaBo.
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yemie: 0HA, KaKb T0 SCHO OOHADYRMBACTCA Wb CTPOCHIA 00A3AHHOCTORN
NPOJaBIA Ha DAHHAXD CTALIAXH BB  DAsBATIN  RYILTH-TPOTAKHM, TIpe-
craBiagers cofofi He Oowbe, rawxs mocabauii or3BYKH orehreTBeHmOCTH Ba
neokaszanie sauutsl. Orcioga cbayers: a) «OTBETCTBOHHOCTS 32 DBRUKIIOY
Mpeske BCEr0 BOBCE HE CAMOCTOATENBHHI IIPUHIHAINE, CHOCOGHBIR cay-
AATh OCHOBOW JUIA II0CTPOEHid 00A3aHHOCTER MMPOJABHA H OTBETCTBEHHOCTH
3a nxb HepsnouHeHie; b) das waaccuuecrkaro npasa omemmemsenrocmu
npodasua 34 IGUKUII0 BOBCE M HCUBOW w  MBOPUECKIL BPuUMUUNG, a
MEPMEvLE NEePEACUMOKs 0OMIaIeHHA0 NPOULIALD.

YroGn orrEHNTE BTOTH BBIBOXG, YTOGH MOKA3aTh, 410 «OTRETCTBEH-
HOCTH 33 9BUKIiO BD Upasl kraccmieckoms we mybers Hukakofi Oyaym-
HOCTH M Becerhio 00pauieHa K BeCbMa A BECHMA OTJAICHHOMY IPOILIOMY,
NpefIaraeMslii 0YepEs OrpannyuBaeTCa HIOOpAKeNieMs TOIBKO HAYATE-
HBIX'D CTANlil Bb DA3BUTIH DUMCKON Kymid.

Wsobpamenie KIaccmgeckaro . npaBa C€b IOXBCACHIEMD IKOHETHHIX',
UTOTOBD Pa3BATIA PAMCKAT0 NPABA, NAPATIETLHO €L 3BOMONief HOBO-
eBPONENCKaro Npasa OTH pEUeIfin i A0 N0CTEIHATO BpeMenu, COCTABATL
IpeaMers 0codard 04YepKAa.

A. M.




[TABA TIEPBA{L

OrsbrcTBEHHOCTH NpoOAABUA N0 HynAb MaHLNANALIOHHO.

(Auctoritas m 1. 11, actio auctorvitatis)™).

§ 1. Sambuania upessapATENBLHAIA.

Heropuueckoe mponnioe RYMIu-MPojaK co OjHOil CTOPOHBL I Mall-
UHIANIE € APYTOi 3acTaBiderh nawars mayueHie ucropin otehrerzeHuo-
CTH TIPOJABIA 32 MeTepenoch . npasa €6 paseMorpbuia  orphrerpenmoctn
Mannmranra. — Br npaslh pasBazoytn, B35 npash  kiacenuecrkoil  smoxm
BYILIS H MAHIHTANIA crbasn BOOJED caMOCTOATEILOMA; HO 2T4 HXD Ca-
MOCTOATENBHOCTD  eCTh. Pe3yJLTaTh HCTOPHYECKAro mpouecca, BL nauarh
Loroparo, o0h cxbakn eie ne pasamvanrca.

Br passnronn mpash kymia-mpogama UpeAeTaBIAeTh, LaRh Us-
pBe1o, RomceHcyaunnmft Konypakth, 06#zare’bHbA Add CTOPOb €5 MO-
venra cormamenia o nbub w npeayers nponamm, nopoaarowii 06asa-

*) JIureparypa sonpoca: Huschke, d. Recht d. Nexum (1846 1.) erp. 171—212;
Rudorff, Ueher d. Litiscraescenz (Zeitschrift f. geschichtliche Reechtswissen-
schaft T. XIV' (1848 1), erp. 430—458; FHek, d. Verpflichtung des Verkiufers .
Gewihrung d. Eigenthums (1874 r.), etp. 2—13; Bechmann, d. Kaiif, v. T (1876 1),
eTp. 95—98; 102—144; Girwrd, Laction auectoritatis (Nouv. rev. hist. d. droit.
. VI (1882 r.), ewp. 180—218; Voigt, XIT Tafeln, ©. 2-f (1883 r.), crp. 1837—202;
501—506; Karlowa, Rom. Rechtsgeschichto, 1. 2-it (1892 1), erp. 371—375; Leist,
v. Auctoritas (Payly-Wissowa, Real-Encyklopaedie d. Klass Alterthumswisson-
sehaft, nomxyroms 3-ii 1895 r.), el. 2277; Rabel, d. Haftung d. Verkiufers wegen
Mangcels im Recht (1902 r.), erp. 5—23.

a. Mcropuue

cHOe npounoe

MaHuHIadgin
HYTUTH.
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TEABCTBA: JNA NpOojJaBla—ucpesarh Bellb, oTehyars 3a en 9BuKIin 0 nejo-
CTATEH, JIA  HORYNATeis— ViLiarurh yetosiemuyw nbay.—Ho meropntu
1pasa COrIacHL BD TOMD, WT0 w BL Pnarb, (kawn—n y qpyruxs Hapojost),
KOHCEHCYAILHOH Kyl NpeuecTsoBailt Takofi mopsiors sBemed, Koria
EYNJA 3aRT0TATACH  HeNocpefcTenmmds  odybnons  seueil na genvrn,
ROCAA BCE NPCIIUCCTBOBABLICC HTOMY 0OMERY IODIICCKH CHABL H 3iHATC-
uid ne nwbro, rorpa mocxbicrsin, cpasanmund €6 KYICTER, Hacrynaan
aunn noexh yrasaunaro obvbua. Opmn (Dexmaumrs) nassipaors RyILio-
npojamy Togodnaro poga  marypaisnofi, japyrie (Bpuumms)—peasonoii.
Ilpasia, merowHnEaMH ATOTH MOPALORT Belell  UemoCcpejCTBenuo e 3a-
esmrhreascrsosans, Ho coMubBarLea R nesb expa am Rozymoskuo. Camoe
nanmenosanie CALILE CIORIIOCH HMEUHO BL BMOXY TFOCHOLCTBA KYIIU
nATypadJbioi: «emere» BDL JgpesueMt a3ukby ecam bpars Pecry (Pau-
lus ex Festo sub verb. Abemito), nwbio suauenie «Swmere» nin <acci-
pere», a «vendere» mwmr venumdare ‘@gnavaert omdasams 13L KOPHCTI
(Venumu poxeTBeniio rpeveckoMy @vos, CAMCKPHICK. vasnas cps. Curtius,
Griechische Etymol. N 448). Tiue mazarbe 1o, wro rmmoresa grymau
HATYPAALROL B POAH HCTOPUMECRON NPEIUSCTBCINNIR KYILIH KONCCHCY -
anpuoit ocehinaers Muopisa 1opMBL  pasBuroro muerTHryTa <emptin-vendi-
tiow, CTONL TEMUB M GIPANUHRA BT cHeTeMD RYNIH  KOHCEICYAJLIOiL.
Crofa mapo oTmegsnm Mpasuio. o 10MH, W10 JoGpocoBbernnit  noRyHaTen
uymoil e HMBers THETYIONT CBOEPO JABNOCTHATO BIaxbuis Kymiw,
VBYRAIUPYeTh «pro emptore», a ne «pro soluto», KAKL ecrecTBeHuo OLLIO
Obl ORHAATL €T TOURN Sphuia nyninm noncemcyainusofi; eojga jarbe mpi-
HAULIRNTL H UPABHIO, WI0 LB JABHOCTHArO BIaibIitsl MOKynareds H0i-
KEH'D OLITH JIOOPOCOBLCTILINTG Ve JPH 3armiouenin porosopa o kymab
(fr. 2 pr. § 1 Dig. 41. 4. fr. 48 D. 41. 3) npasmio, KoTOpOE, OYe-
BHIHO, COXPAHILIO BocmoMuanie o Toit snoxb, rorga mavano saagbuia
HORYTHIYIEQ ¥ MOMEHTH 3akJIOUCHIA C)GIRA COBIAIAIH; NAKOHCIh, H 3HA-
menuroe «periculum emptoris perfecta emptione», T. e. mepexoxs pHCEA
cuyvannoli rufexn 1a NORYTATEdd ¢ MOMENTR 3ARTIOUeHid KOHCeHCYamll-
HAr0 KONTPARTA RYIIH-TPOAAKH e MOKETD OHTh JJd  KYIUM  KOHCeli-
CYANBION  JOrUUSCKH ONPABJAHO H MONATHO JAIL, BHIPAXKAACL CHOBAMU
Hepnuca «als stehen gebiiebener Rest der darchlaufenen Entwicke-
lung» 1.

1} Pernice. Labeo, 7. I, eTp. 457,
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Hasberuo Tamme, yro ManuAnamia Bh KIACCHYECKYIO BTOXY CIYMHATH
o0wed, orphuennofl ors causa (abcrparrmofl) dopmoit npioGpbrenia npasmn
HMYUIBCTBEIHNXE: H Npasb ceyeinoi snactn. Ho taxoe muporoe sHaue-
Hie Maliunama Ionywa JAMb Bh Pe3yisrarh Ipox0uKuTeNsHAr0 MeTo-
puveckaro mpouecca, KO10psi H3MBIMIL ed mepBOHAYANBHYIO NPHPORY W
pacmupuias obnacre ea npuybienia. Auaguss o6paga MaHIUMANiM, CIOBD
u pbiicrsiii ero ofpasyionyixs, NPHBETh HCTOPAKOBSL Kb yObucrenio, uro
TEeDBOHAYANBHO MANIMIANIA [PEJCTABAAIA HA YTO WHOE, KaKh KYIUIIO H
HMEHHO KYIUIID HATYDAJbHYIO ?), KOTOpad BB BHAY 0CO00# BamHOCTH IIpen-
MeToBh KyILIM (res mancipi——a3rTo OcHOBHOH (OHIBL KPeCTHAHCKATO X03:ii-
CTBA APEBHATO PUMIATINNA) COBEPIIAETCH TIACHO BhH NPUCYTCTBIM He Me-
nbe 5 ceubrenei.

[iean raxums 00pasoms Bb Maumamaniv Mst uMmbemsn cuyuall Kymim
Bb ea japesnbiiment crpoemin, 70 BHOANE UPARMALHO IAUATH W3YUEHio
Bompoca 00k OTBLTCTBEHHOCTH NpPOJABUA 82 HENPDEHOCH NPABA PABEMO-
rphuiems orhircTBeNmOCTH MaHIUDANTA. Takh nociymuim IJics, Bex-
Maud, # Jdupaps, Tamb-ke IMOCTymaeTs u HOBbAmii mscabposarens Bo-
npoca PaGess

Uszyyasa 0rsBIcrBeNHOCT MAUAUNANTA, UBCHBIOBATONM, KAKD HATID,," A%suctritatis

Bexmauus n Kupapt obpamiaors 0¢e006 BHEMAHie HA BHUICHEHie Ipu-
pousi actio auctoritatis, cpeneiBa, Bn KOTOPOMT BHpamaercs OrBbreTBel-
HOCTH MANIMIANTA 33 Mepenoch mpasa. M o910 Bmoand upasminno, raxt
Xakb TOJNBEO, BBUCHHBD WCTHNHLIA Xapakrepd UAMEro MCKA, Mbl MOMKEMDb
Hafitn upnuuEns, YOPABIAIOMLA He TOIBKO 018B1CTBEHHOCTHI0 MAHIA-
manta, WO M, cO06pA3NO BHIECKAZANIONY, OTBBICTBEUNOCTHIO IIPORABIA
Ha IePBRIX'h CTAMAX6 Da3BUTIA HHCTHTYTA Kymin-uposaxn. Maao Toro.
Wseherno, kaxoit yerofiymBOCTBIO, KARHMB LOHCEpBATHSMOME M mocabro-
BaTeJBHOCTBHI0 OTAMuANOch passatie mpara b Pawb. wba aro BB wuny,
Mbl B% IpaBb npeimo.aarars, 4T0 IOGPBOHAYANBHAT WIEeA BH OOJNbLISH wiu
MeHbmell CcTelneHn OTpasuiach M Ha nocibryomuxs, 6oabe mporpeccus-
HBXD (opmaxs orsbrersemnoctn, T. €. Ha OTBLICTBEHNOCTH MO0 CIHMYILI-
uin ma cayvail ssukmin n no actio empti. Ho meemorpa ua ouesmpuyio
BAKHOCTH BOUPOCA YYeHBIe NalekH Bb HeMb 0TH coriamenit. Oxam cau-
TAOTT NMAIL MCKEh—UCKOMS U35 COMAKU, HO MOMKAY CTOPOHRUEAMH ATOrO
B3LUIAJQ, CYUIECTBYeTh DasHOIIAcie 10 BONPOCAMD O TOMB, KAKOBA, UMEHHO

*) Cu. BB ocoGenHoetn Bechmann, Kauf I, §§ 7—10; crtoponsMky Toro e
parrsna Husehke u Leist (ibid., § 6).

BB AuTEpaTyph.



Cocroauie
MCTOYRUKOB B,

T2 ¢baka, woropaa oGocuonmBaeri, mamh nckbv.—JApyrie, manporuw,
npasHaoTy 3a actio auctoritatis, xaparrepn ucka desurmuaro, 1o Memny
€000 BUAAAIOTH Bh CYHMIECTBEHAOE DA3UOIIacie Mo Bonpocy o Hoxbe
TOTHON KBATAQPHEAMIN JSJHKTA, BBI3HBAOWALO HAlb HCKED. ISCTh, HakO-
Heb, KOHCTPYLIis, KOTOPAd, NOARKTAAMBAA HMIEMY HCLY pPeaJbHoii fyi-
JAMEOTD, UDHOINIKACTL €0 K3 wCKaMs 0 ROBOPOIRI 000iwenia Oe3b
ocnosania (condictio sine causa).

PasGops m ouBuky BEbXH 9TUXD BALHAIORL MW ARAUMB HHKE, Te-
1epsb e YRLKeMD JUUIL TPATHIHY pasnoriacia mscrbiosarerel m nomsi-
TAGMCA HAMBTUTH TOTH IIYTh, AEPMACH EKOTOPATO BOIMOAHO BB HAMIEMD
sonpock momxyunrs phurenie mawGorbe Ganscoe wn werank.

Hpnumua pasunoraacia uscrlgopareneii ncembio TexnThH BH ¢OCTOs-
uin neroyHnkosb. COpbabuia, mMum jJocTaBiIzeMbin, ERYAUL, OTPHBOMINEL 1T
OTHOCATCA Kb HMOXamb cpasunaredsno  uo3moys. “Huo s lurecraxs, i
b Koxenel IOcruumiana wmm, ecrecrsefiio, ie HAWAMD UDPIMBINT Yhasa-
uiii 1o sonpocy o6n OTBEICTBCUNOCTH MAMIANANTA: BCE, WO Bh HPOH3-
BEACHIAXD 10PUCTOBT-KIACCHROBRS W BB YKA3AXH HMICPATOPORD, KACAINCh
HOCKHBACTBIN Mammumanin, maw sosee e pouro pn IOcrnuianoncrie ¢Bois
N, eCIH BOILIO, TO chO00xbe mnt Membe cyuecrsennniym naybiuenism.
10 racaerca poM3BEJOHWIH OPHETORTL-KIACCHLOBL. COXDAMMBUINNCA Birk
[Ocrunianosekoit wosMmmangin, to Taifi, eccim m 3aTparEBAIL NAD BO-
1poes, 10 BB TakoMD, Mbeab, ®Ooropoe ne yuagock npouurars (Gai I1. 26),
Bb «Regulae» Yapmana /Boupoes odofigens MOaaunieMt 1 TOIBEO B
«Sententiae» [TapIa, WEOTODH COXpAmMAL HAML BECTROCTEIN COOPHIKT
Amapusa, uvberca kparkifi OTPHBOKL, HENOCPRICTBENHO, Kacaoulica na-
mero Bompoca: 970 §§ 1_3_, COMHQIATOr0 TATyNA BTOpOAd khurn. He
noxbivaens apbes  Bompoca, camoro mo ce6t Bmoauh BoswmoikmHaro, Bo-
11poca O TOMS, COXPAHRMIH-IH HAMTD DBeeTroTl MICAH I0OPHCTA BL HOATII-
HoMs wau, 10 kpaimeit wbph, nogmons Buxk. Ho see e ne moment ue
OTMBIHTS, ¥TO 1Os BHIBOJORDL HerOpmueckuxt cpuxbroancrsont Ilazia
JOJAKHO  TOXB30BATECA €5 GOABMION  OCTOPOAHOCTHIO:  HOPHCTH-TIPAKTHED
amoxn Ceseposs, ya eme mb 216MENTAPIOMD PYROBOACTBE rpaskiancEaro
pana, MOI's H JIOJKEeHh OBLIB IOBOPATH TOILKO O TOMB, 4TO HMEIO mpak-
TINECKOE 3IAelie A1d NpaBa ero BpPeMenn; OIfh 00A3aIrh GBLTbL OMYCTHTH
BCe, 110 ABACTBOBANO paHbIe, 1O Wh Cr0 BPeMEHH BbH UPAKTHICCLOMD
OTHOUICHIN YTPAUMMBAIO HIH [aike YTPATHIO SHavenie.

Bh Bugy Tamovo cocromiria HETOMHHEOBL OPHIECKHND 0CO0YI0 BAK-~
HOCTH TIONYYALTH MATCPIAN'S, KOTOPHIT NOXKNO N3BIeUh N3B COMHHEHIT e
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IOPHCTOBD,  BYh YACTHOCTH H3D ROMEJIH Ilxapra, ust phueirt w Qunocof-
cknxs npousseienin  Ilnuepona, u3L AHTHRBAPHEIXT H IKOHOMUYECKUXD
tpakrarost DBappona. Buicoxyio ubumocrs nMbers tamie OJHID MaMAT-
muks anurpaduueckid, a myeuuo wmaigennas b 1867 r. 8L Amianysin
Opon30Bas JOIEYRA, HA KOTOPOH Haueprauh HpuMBpHBE o6pauMEs (u-
aymiapnon (81 whaaxp sanora) mapmunanin, T. 1. Formula miu Tabula
Baetica (C. I. L. I 1 5042=Suppl. 5406 DBruns, Fontes, p. 293
Girard, Textes p. 739).

Bn 1883 roay sunimeas sh csbres «Kdictum perpetuum» Jeneaa—
npouseejernie, LOTOpoe cnpaselmuso npusnaoth (Girard) OTEPHBAOLHMD,
HOBYIO 3NOXY BDH HayyHoA paspadorrh mcropin pumckaro npasa. M B1
Boupoct 006 orsbrersennocTu Mannunanra, Jewmenas BHect HOBbE crBID,
yEasasb hasti pags Qparsentoss Jdurecrs, noropsie Bh ¢BOCH HepBOHA-
qaTbHOl PEAKIH OTHOCHAHCH KD OTBBICIBEHHOCTI MapiunanTa.

290 § csoero Daurra, nagnucaunsid «de auctoritate», Jemenn ot-
rpuiBaers  samBuadiens, uro ¢parnefitei B0 n 81 xmurn ad edictum
Yavuiana, 76 n 77 wnard ad edict. Ilasma, 28 wxu. I'ag, w 57 u 58 ku.
durecrs IOaiama, w3n goropsixs  HEROTOPHE TEHEph YUOMHHAIOTH O sti-
pulatio duplae, ®»b cBoeii HEPBOHAUATBMON pefakimin roBOpmIM He 005
OAOMT, & 0 Jd6yxrs cpedc@urs, MO Wik 00HO U35 MU CPEOCINGs, TIO
sobuio Jlenexa, we Gowro stipulatio duplae. Ilepsoe noavkeuie Jemen
OCHORHBACTT Ha OOMIENpUILITOMEL PUMCKHMH opuctaMu obmuat kommen-
THPOBATL OMHO CPEACTRO B oaHofi Kumrh m HETS HEEAKUXD UpPAYMI,
mpexnoiarath, 4ro Juitostipul duplae Pmorame momyermau  mexitouerie.
Bropofi re3ncs ons erBogurs usb fr. 5 pr. D. V. O. (45. 1), n3p koero
BujHO, 49vo stipulatio duplae nombojamace Bb spuirh agmmosn, a, cabjo-
BATE.IBIO, M PASCMATPUBAIACh IOPHCTAMH BL KOMMEHTADLAXD KL 3IHKTY
AMLILCEOMY, & II¢ HPeTopckoMy, 3aThub, A3b OTCYTCIBIA Bh YEAZAHHBIXG
(pparmenraxs rommentapa THnnueckuxs 114 stipulatio duplae Brpaskeniii,
HAKOLeIL, H3Th CoAepHAHIA IBROTOPHX'S (pArMeHToss, KOTOpPOE UPOTHBO-
phanrt apyrayb gocropbpusiMs nokasaniesms 0 stipulatio duplae. Baaro-
Taps oTHME COOGpaKeHiAMD JIOHSTh IDEANOT0KAND, YTO Ulp. 80, ‘Paul.
76 u Iul. 57, ornocarca wh OTBETCIBENHOCTH H3h Mamuoamia {(auctori-
tas). a cabayouna wuarn THxD ke lopucrors Kb ToR gopmb orpbrersen-
octn, roropas m3BherHa noxs umenmems «satisdatio secundum manci-
pium» 1 KOTOpad MpeicTaBifsers o000 00esueucHHOe TOPYINTedbCTBOM D
AOTOBOPIOe  0043ATEARCTBO  TOPO iKe COJAePmanisn, 410 1 00A3aTeabCTBO
MARTHBANTY [3s Manuunanin. Bo nocabiyomens usiokenin Jdeneas mo-



1. Metonn
phurenia
BOIIpOCa.

s

APOGHO 0D0CHOBLIBALTH CBOIO MHCIL H JOKA3ATE.ILCTBA €10 crous yobiu-
TEJBHBI, UTO MuICHn Jeuens MO0 NpH3HATh TPOUHHINB H NOJOKITEIHh-
HBIN'D JA0ctodiiess nayku. JIBficrsutTeInno, HOIR3YACH HCTOUHUKAMH, Ykii-
zaunsiva  Jeuexens, PaGelb  nmeonposepKnMO OKQ3ATL -MHCAb, KOTO-
pyio eme jo orkpwitia Jemers ocobenno mogueprnsain LBexsauns u fin-
paps, a HMenHo, Yr0 CogepwaHie OOM3AUMIOCTCH  MAHUNIAHTY [PEIKIS
BCECO 'MHCTO (POPMAIBHALO XapakTepa H COCTOHTH BT NPOIECCYAIbHol 3a-
Tk ¢poero KOoTparcHTa NPOTHBS TPETHHND NIL.

Ho wa Bonpocn, nouemy o0A3amioctTh MADIIIIANTL TOTYNLIA EMEHHO
9TO cojepmanie, ecrecTenuo, orsbTHTL 1€ MOrYTh HH HCTOMINIKH, YKa-
zaunne Jdeneaews, Hu A0 1ero OuBIe BL HAUGMD DACHODIMASHIN: Mall-
HUIAIa €0 pebMn ed mocarbicTBiAMH  BOCXOANTE b OTILICHTSANIHME
BpeMenaMts PUMCROH sn3nm, a msgberno, ®akh Maxo cpbybaii o mepno-
OuiTuoMB €BOCMT npash coxpauuas puNCEIA TPALTMI H PHMCELe HCTOY-
aukH. Packpuite npnuany BOsHHENOBEHIA (peBbEMINNG DHMCEMXTD ITpa-
BOBHIX'L ABAGHIT MBl  MOKEMDb JAHUIL [PH  IIOMOI [pieMa  HCTOPHERO-
CpaBUUTCILIEATO: ©b OTHON cropousi, Pmwiile BO3IBEIIN s1auie ¢BOCIO
npasa na odwme-apifickoyms Qyngaventh, cb Apyrofi—ph TAMATINEQXD
MHCEMENHOCTH  J{peBle-ppeveckOf . (kpHrCKad maguucs T W «[oprancroe
ropojckoe npano») 3), tpesHe-repmancroit (leges barbarornm) n apesne-
pyccroit (Pycerad Ipanna) sanewaraens opaamveckii ouirs ropasgo 6o-
xhe nuskoit crymena, whMnL T0TH, 0 KOTOpOMD cBHAbrEaLCTBYETH ApeBUbii-
mif opmureckiit masarunrn Pova —saxons XI1I rad:migh.

Irakn, noxnoe aepbuieuie XpeBue-pHMCEON KYIAW BOIMOMIO JIHIIL
OpE YCJA0BIM OOpPMIENIA Kb MAMATHHKAMD MEPBOOWTHATO NPaBa JIPYIHXTD
HAPOAOBD, OXHOTO ¢b Pmiismaymm apifickaro Kopma. JTOTh Hpiens 1ie-
MeIenio OOUapYARUBACTE, "T0 «auctoritas» e ecrh ro-Iudo  eBoil-
CTBEHHOC TOJHKO PHMCKOA  MAHIHORLIH, YTO 3QIANATL ITOKYIATEId 01D
TPeTHHX'h JHIL  00A3MBACTH MPOJABIR H wpaso rpeseckoe (fefaiwsts)
u repuanckoe (firmatio, Schirmung mam Gewalrsehaft) u pyccroe
(«ounerray). Cabopareasno, Bearoe o0bACUEHLE COASPLAILT 00132 HITO-
crefl MAUIAMANTA COOOPAKENIAMY, BIATHIMU H3L PUMCKAr0 npasa v ymber-
HBIMA TOZbKO JLIA HEro, HeCOCTOATeJAbHO Yike MOTOMY, 170 JAeTb ABIeNiO
YHHBEPCATBIIONY 00BACHenie, Takt cRasath, Whernoe. Ho HeropuKo-cpani-
TEJBHOe W3yYenie BOMpOca JAeThL 10pasio OHoiabmie, THMB TOJILKO YTO OT-

3) 061 atomh navATHuRs oM. Bicheler wnd Zitelnann, das Recht von
Gortyn (Rheinisches Musenm fiir Philologie N. F. Bd. 40 Ergiinzungsheft),
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swhMeHIBITT OTPIUATCALILI  Pe3YaLIars, DB 0pUnYeckuND HAMATHHRAXTD
CTApUibl repMalciofi ¥ pPYCCRoil, Mbl 3acraeNT BUITHEAIONINE HCKL Ha
crajim paspaTia ropaspo Gonbe pamuefr, whyo gpeswbAman HaMDb spber-
nad puMckas Bmugosania: «Leges Barbarorum» n Pyccras [Ipasza no-
3ROJAIOTDL CH JOCTATOYHON TOUINOCTBIO VCTANOBHTL ITIEPBOHATAIBILE  Xa-
pakTep’h BHEJUKANII—a, NAHIA ero, Mol HeMeLIeHI0 NAXOAHMD M IpPH-
WHITY, BH3BABIIYIO KL ATH3UIL HIICTOTYTD «OMHCTRIY, «Schirmungy», «aucto-
ritas», T. e. 00g3aHIOCTI NPOJABLA SAMUINATL [MOLKYNATEIN OTh TPETh-
HXTh ARI.

Ilocat atnxs upeasapureanbinxs saxbuauii o Merojxh, KOTOP&Io Mb
GYACMT ACPHATHEA NpH HSYUYCHIN BOUPOCA, NePeXOAUNDL KD NBIOWENI0
camoro sompoca. Mii pascMOTPHMD MOPHIOKT YCTAOBIeN i 00A321MIT0CTH
MAHIATANTA, ef COAcpikauie, H HOCTIBICTBIA SHHADYIICHIL. YCTanoBUBL
WRIMT 00PA30NTS CYHCCTBEINIBE UePTH HIEINTYTa, UACKOILKO 310 JI03B0-
JeTh  BHIICOUNCAHIOE  COCTOATIe  HCTOURNEKORL, Mb, HepeiieMs H Kh
00BACHCIIK HICTATYTA.

§ 2. Yeranopaenie 00AB3AHOCTOR MAHUHNAHTA.

Pyroppdn, Dnrs, w 1, geobenuoctn [apiosa *) ocuonsBaiors 00:1-
3ATCJABCTBA MAHIMIAATA 1@ WPINONT €1 ero cropousl oGbuianin, nma oco-
OOMD ARTH, KOTOPHUH OHH MashBAOThH «nuncupatio»; akTL 9TOTDL NPHCOE-
MHIBLICT KT TAABHOMY QREY Mammoadin sn suxh gobasounoit crarnn (lex
maneipii), HO BL TO G BPEMA COCTABLLITL €1 MANIHMALIeH ONI0 fepas-
peisioe whroe n norony v eoeMn Ahicrin samuuent 06l n3yberubM
noaomeniesmst XII tadanun: «enm nexum faciet mancipiumaque, uti lingua
nuncupassit, ita jus esto» (Tab. VI, 1). DB1 coorsbrersin ¢n ocmon-
HBIMDL CBOMMb B3LIAOMB CTOPONIHEN DTOH TEopilt Npu3uaiors, uro duplum
pretii cocrapiagerns auimb oOMEIOBennmi  pasmbpn orslrersemnocti man-
LUMIAHTA, YTO OTH CTOPONT 3ABHCHTDL YBEMN'IMTL I YMEHLUIHTL BTOTT
pasmbps, MTO C€TOPOHB  MOIYTb, BO3JC[URABIIHCL OTT BRULTIOUElin  AKTA
«nuncupatio», u coschyas yerpanut, OTBBTETBRMIIOCTL MAII(NTANTA.

Y Rudorff, Zeitsehrift f. geschichtl. Rechtswissensehaft, . XIV, erp. 434,
Zeitsehrift f. Reehisgeschiehte, 1. XI, ¢rp. 83—97; ek, Verpflichtung, erp. 2—4;
Karlowa, Rechisgeschichte, 11, ¢rp. 373 cin e ero-we, Der romische Civilpro-
cess 7. Zeit. d. Legisaetionen, erp. 75, npum. 2.

A. Teopis
HyHKymauin
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B1 noprsepsmgenic 1o Teopin IkEL 8L Buah  aprymenra odmaro
XapaKTepa CCHIARTCA HA 3amumaesoe Ieparoms ) noxoxenie, YT0 aKTH
apesHaro npasa uMBOTL  crBacrBia miH TOJAGKO BEIHATO HIAH TORLKO
00643aTeNBCTBEHHAT0 XaparTepa, Yro ABACTBOBATH €b HPHeRTOMD BEUHLIMD
1 00932TeJLCTBEHIBIMTG OJHOBDEMEHHO ATH AKTH e MOory1s. llpotustn aroro
zanbTAME: caMb JREL CUHTAETH «nuncupatio» HepasphHBION UaCTHIO MAll-
UIAIGH H, TARMMT O0DA3OMD, BL CYIUUOCTH HPHXOAHTL Kb TOMY-HMEHHO
PeayILTATY, BO3MOKIOCTE KoToparo orpanaers lepuurs 6).

JNanxbe namp kaxercs, aro re3uch lepuura cb pasusivp yembxown
MOEETH ObiTh OOpamens u upoTHsn Teopin Jxka.—MH b cawoms bk,
ecan B ApesaeyMs upaph CABIKE—HTH UPORYRTH BOMIL CTOPON'E—MOLII
abiecTBOBATL WM TOJBKO BRIHO, HIM TOIBEO 00832TeJbCTBeIH0, TO He
BRITEKACTH-TH H3L DTOr0, YTO 00A3aTCALCTROLMANTIMIANT ¢ COCTABILICTH
NPOAYKTA BOJM CTOPOND, & (aJaerth Ha Hero Cmiofl camMoro sakoua?

Tlosurusnoii onopoii pasGupaeMoii Teopin ciymars: Cie. de off.1LL.
17.; Gie. pro Mur. IL 3; Plang’ Cure."1V. 2. 8 sq. n Varro d. L. L.
VI. 7. 74. H3b npuBejenusXh TEHCTOBL TOALE0 nepssii ofaajgaers mh-
ROTOPOI JIOLA3aTeIbHOH CHITOH.

Tarb, a) porasaxersian cuga Cic. pro Mur. I1. 3 7) b cymnocru
CBOJMTCA Kb MAPALILTH, \KOTOPYIO UPOBOMHTD OPATODH MEKAY ARTAME:
wexn se obligare» i «declarare»: Tars kansh, pascy:riaers Hapaosa, «de-
claratio» ects arre oripmraro sasasiaenia («ausdriickliche Frklirung»)
TeRT&PANTA, TO W O0A3AHHOCTD MAHUMDANTA TIPEIOIATIALTL UM CBORTO
BOSHHEHOBEMIS Takoe xe NpaMoe saasienie odasammHaro.--Takoe pascy-
#aenie Bosee ne yobaureasno. Cropbe crpoii phum opatopa aaers namsb
IpaBo 3akmouars, kard copasepauso sambrias Hupaps 8), uro Iluue-
poED aprymentHpyers a fortiori: ecam Mamuumanth 00A3aHD 3MIUIIATH
(cBoero woHTpareHta) 6u30 BCAROIO AKTA CBOEH BOJAH, TO MbME O0AbE
(«profecto etiam rectius») 00A3ANNOCTD 3AUUTH JIOKHTCA 1a TOTO, KTO
cBoeil Boxefl yuyacTBoBaaT BL BLOOPD jmamHaro Jgamua BL KOICYIHL.

%) Thering. Geist d. réom. Rechts Th. III, Abth. 1L (4 ungm, 1388 r. eTp.
140 e,

% Cpsu. Beehmann, Kauf. = I erp. 97. i. L

"y Cie. pro Mur. M. 3 ,Quodsi in iis rebus repetendis, quae maneipi sunt,
is perienlum judieii praestare debet, qui se mexu obligavit, profecto etiam rec-
tins in judicio eonsulis designati is potissimum eonsul, qui econsulem decla-
ravif, auctor benefeeii populi Romani defensorque perviculi esse debet.

%) Girard. Nouv. Rev. 82 r. eTp. 193.
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b) Ilo mosoay Plaut Curc. IV. 2. 8 sq9). Karlowa saubuaers:
«ynoMuHanic 0 «lingua» ManmANANTa BH CBASH Ch MAUMUTIALIEN IaMe-
KaeTh Ha arTh «<lingna nuncupare», KOTOPHMDL MAHUUNAHTL 00A3HIBAICIH
BBICTYIHTH 3AIMTHIEOMS CBOEr0 KONTpAreHTa Ha caywail apmuuin! 19).

Ho eamra am mossoiautennno nan 0OPHANYECEA-03DABAHUILING CIOBH
noata «quibus nihil est nisi una lingua» abaars raxia saxmouenia! Beero
npasribihe aanHoe MECro BOBCE YCTPAUMTh H3DL THCIA JA0LAZATEILCIBT.
Bo seakoms cayuab, wurepnperania Rapaosu ue umbern migaguxs upe-
UMyIecTsh mpext roaroBapiess Poirra 1Y), KOTOPHHA IHTHPYETDL AAHINI
TeRCTH, KaRb AOKA3ATEJLCTBO TOr0, 4T0 OTRETCTRENIIOCTH MaUIHIAHTA
BOBHIEAETH, 135 ONOH NMamgmanin, 0esb BCAKOH ¢nuncupatior.

¢) Haxoneun, u ccwana Kapaosm ma Varre d. L. L VL. 7. 74
e ngers kb ybay, raxs kaws BL stoMp Mberk o ¢émocodb yeranosmeuisn
OTBBTCTBEHIIOCTH  MANIMNAHTA HHMer0 HE TOBOPATEA: BL HeMD pbub o
nopyanrescrsl, Koropoe npiodGpbrareab mo MaHUMIAMiM MOrDL TpehOBaTh
OTH MAIUIHAHTA.

d) Ocraerca, tanumn o6pasodngCie. deoff. 1. 17:

A¢ de jure quidem praediorum sancitum est apud nos
jure civili, ut in his vendendis vitia dicerentur, quae nota
essent venditori.. Nam cum ex XII tabulis satis esset ea
praestari, quae lingua essent nuncupata, quae qui infifiatns
dupli peenam subiret: a jure consultis etiam reticentiae poena
est, constituta.

[fuuepous packpwBacts kapruiy nocrenemnaro passuris otshrersen-
HOCTH MaHuHnmanra 3a pasmbpw npojamnaro yuacrra («actio de modlo
agri»). Crapaga nparrsga, onupagch na Oyssy saxona XI1I raGanus, npn-
BICRAIA MAMANANTAY K OTBBICTBERIOCTH TONBKO TOTAA, €CHH YYACTOR®
He uMban toro pasmbpa, womopvut nazsans Ovlas 65 arMm MAHUUNAUIUL,
NOCTHAYI0MAs WOPHCIPYICHINA HAILIY CHPABCIHBHIMD YETaHOBHTH OTBET-
CTBRIIIOCTE MANIMIANTA B BB TOML caydab, xorza ons ymoatans (dolose?)
0 TONM'L, YT0 YUACTGKD 1 HMberTs Toro pasnubpa, ROTOPHIT 32 HEMS IPe/Io.Ta-
raern noryuarein.—Ho 9To usb Beero sroro exbayers AIa Teopiu nyH

%) Plaut. Careul. 1V, 2. 8. ,Egone al leone

Mancipio accipiam, quibus nihil est nisi una lingua.....
%) Rarlowa. Rechtsgeschichte 1L erp. 374
") Vaigt, XII Tafeln 7. II, eTp. 190 npmr 1,
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pyuanin? Jdymaews, posso mmuero. OxorHo cormamaemes ¢b Hapnosoi,
ur0 Bb caosaxps «eum ex XII tabulis satis ea esset praestari, quae
lingua nuncupata essent» Ilumeporms nyBers B85 BHAY BHIIGUPHBEIEHr
Hoe momomenie sakona XII rTaGmams «cum nexum faciet etc.». Opmaxo,
Hamb kaxercda, yro u Cic, off. 3. 17, na n Bch BumepasoGpanusie TercTH
nia Wapnoa JOKas3atedbHH TONBEO IOTOMY, YTO OHB TBEPHO BEPUTH BR
TO, UT0 «RUNCUPALio» eCMDd AKINE RPAMOLD NPUMAMIA HA cebA Maruu-
NAHMOMS OMBIDMCMBEHHOC NPLAS C80UMS KORmpartewmoms. VIcrounngy,
0Hak0, He TOINLKO He HONKpBILIAIOTH BSTOTO 3HaueHiA «nuncupatio», HO .
HaUPOTHBDL Onposepraiors ero: 1 Pecrn, m Bappows, n [ait '?) coruacust
Bb TOM'h, YTO «nuncupare» osmavuaers «palam dicere» u mumvero Goirbe.
Cb apyroft cTopoHn, M3b IODANES COBEPIICHLA HOPMAIBHON MaHIEnALim,
Kakh OHL HaMb omucads l'aems (Gai 1, 119) MBL BHAUMB, YTO MRHIH-
IAHTH: BO BCEe BpeMA COBEpHIeHis arta MpeOhBaeTh BL 1MOk0bB: OHDG Hu-
yero He rbiaers, He NPOUSHOCHTH NARAKON (DopMyns, HAYero He 00%-
m@Eerb. Mu 3HaeMD TOABEO OMHS CcAyMall MAaHIIANIN, KO BOMpPERI
O0BbIMHOMY TIOPAJKY MAHUMUAHTH NPOUBHOCHIL YCTAYIO (BopMyay: 910 Bb
obpaxh testamentum per aes et libram wocih cosepuenia familiae man-
cipatio (Gai 2, 104); u0 ora cubaka  BAO BHAALIT HCLYCCIBOHIIOCTH
CBOEr'0 TIPOMCXOMJIENIA M 3aKIOYATL OTL Ied Kb CHYYAAMbL HOPMAJLHOH
MaHgunaiy Mol we wrbemsb upasa. Hakomeirs, uro xacaerca Bmimienpu-
Befenaaro momomenia XII tabmuirs, T0 OHO CAHRHiOWADYeTb e H06aBLu
©s maneipatio W 8p nxh nmeas «nuncupatio», Kakp AYMAOTL JKKD U
Kapnosa, a camsill agrs mammnauin '3),—Takams o0pasows, yobmaenio
Rapnosa Bb TOXHHYCCEOMD 3umateninm «nuncupatio» OKABHBAETCA IPENH.
yobmaeniems, suberb ¢b ROTOPHIMYL DPYIIHTEI JAOKA3ATENLHAA Ccuia BCHXD
BB NIPABEJIEHHBIXL TEKCTOBD.

B. Mantna- Jpyras reopis, KOTOPYO Teleph MOMHO OPUSHATH T'OCHONCTBYIOIIEH,

codasmemont Y4ATDH, TT0 06A3AHHOCT MAIMIAHTA BO3HHEABTh HEROCPEICMBeHHo 133

T awma  manyunayiu, Gess 0cOGOrO €O CTOPOMEI MAHIMUARTA OOBmaMiA.
BuBopamn u3p 910fi TeOopiM CIyxarn NONOMemA, Yo orBhrctBeHHOCTH
MAaHIUIANTa ecth HenmsOhKIBA COyTHURS Mammumaiin u yto pasubpn

12) Festus. v. nuneupata pecunia, ut ait Cineius in libro [T de offieiis juris-
consulti nominata, certe, nomimbus propriis pronuntiate.—Varro, d. 1. 1 VI 60:
nuncupari.: nominare valere apparet in legibus.—Gai. Inst. 2. 104: nuneupare est...
palam noninare.

3y Girard. Manuel élémentaire de droit Romain (8 nzman.) p. 285 u 286
mpaM. 3.
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OTBEICTBEHHOCTI 32 HENCHOJHEHIe MANIIIAUTONT CROHND O0AzanIocTed
oupegbaenrs CaMHMDL 3aEONOND MpoIno n nemswbuno.—Buepsue sarnn,
ATOTL Bhckasaanh Xywke pe upbernoii yonorpadin 0 «nexam» '*); ey
nocabyosaim Muyieps, Jerensoads, Iporeps, Beskepn n Iepnnrs 19);
OCOOEHIID 06CTOATEILIION 060CHOBANIe ATA TeOpiA HOJywILT  Oiaroiapi
Bexmauny n iupapy 152), k1, apryvenraiiy GOTOPHXL [PICOCAMHILIUCL
Jdeneas, Iepunes, Kiokn, Jdeicrs, Poiirrs u, narouens, Padeis '€).

ABfiersnresnno, 91a TeOPiA PACIONATACTL COMNAULIMI JAHILIMI LAkb
i anoxn  raaccnieckoi—Paul Sent. I, 17. 1. 3 u 1. 1. Formula
Baetica, rarn a 334 Bpemern pecnyfanru—DPlant. Pers. VI 3. 55 sq.
IV. 4. 40 u Varrod re rust II. 10. 5.

Haseas  yeravapansaerh  yeaopid  oTBEreTBeHUOCTH  NPOAABIA 32

OBMELO; Kb Manmupoauin ormocarca §8 1 m 3 ero m3aokeHis, § 2 ro-
Bopurh 0 Ryuah wedopyaIbnoi.

Paul. Sent. II. 17 §§ 1

Venditor si ejus rei quam wendidit dominus non sif,
pretio accepto anctoritatis' manebit obnoxius; aliter enim non
potest obligari.

Res empta mancipatione et traditione perfecta, si evin-
catur, auctoritatis venditor duplo tenus obligatur.

Cnorpa na vauuunai®, ¢h roukn 3phiis €BOSro BPCMEHH, KAKD
ua o0utyio qopyy nepexoma’ mpasa, Ilasean xin yeranosienis orsbr-
CTBENHOCTH  UPOARBUA-MIHIUIANTA  TPEOYETT HOMHMO COBEPUICHISN MAII-
uauis  yIIaTE BB MOKynaTe’reMth M NePeiadn  Bemp  HPOJABIOND,
OUEBIIUO, WIO BL TY OD0OXY, KOMKA Manmuuamia Osia Eviei  a,
cabpoBaresino, Bubiuaaa L cBoens putyarh ecam He akTnL BpyveHisn

) Huschke, Ueber d. Recht d. nexum u d. alt rémische Schuldrecht
(1846 1.) eTp. 171.

') Miller, Eviction orp. 15. Degenkolb, Zeitsehr, f. Rechisgeschichte 1. 9-biit
cTp. 158.—Krueger, Krit. Versuche erp. 5, Bekker, Actionen erp. 32, Thering Geist,
Th. 2, Abt. 2 etp. 546 W Opum. 728—7280,

%) Beclmain, Kauf.r. [ erp. 96—98, erp. 109 em.—Giard Nouv Rev. hist.
T. 6-0i1 (82 r.) eTp. 192—-199.

') Lenet, Edietum cvp. 424 npum. 4, Pernice. Laheo T. [11-if, cTp. 115 npum
3. Cuq, Les. institut. juridiq. d Romains 1. I, evp. 265 Leist anctoritas (Payly-
Wissowa, Realencyclopaedie ©. 2 c. 2276), Voigt, XIT Tateln . ctp. 217 ent,
. I1 erp. 137 cux., Rabel, Haftung erp. 5.



BGIH, TO BO BCAKOMD cay4ah anTh B3HOCA JIORYHHOM MIATH, AOCTATOMHO
6510 COBEPUINTL MAHUUNAMIO, YTOOB CO3faTh OTBBTCTBEHBOCTH MAHIH-
panpta. Bo pearomn ciaydah o0 ocoGomb obbuanin manuunanra [lasern
HHYErO He 3HAeTh.

IToxazamia 1. m. tabula Baetica Bakuo ®H TOMDL OTHOWEHIH, YTO
H3h 1LEr0 M BHIAMD, KAWL HEPASPHBHO CBA3AHO OLLIO €L MAHUMA-
miefi orpkrersennocts Mamimuanta. Bo Thye cayuasxns, korga mo Hamh-
pemi;n  CTOpouD  MAHUMIAUTH A0EKeNDh OhLTB ONTH 0CBOOOEICHE  OTL
BCAKOI OTBETCTBONHOCTH 32 IBHKL{IO, CTOPONB BRIIOYAIA Bb AKTD Mall-
munanin  Tacyno Huskyio cymmy, 4ro Ha abab orshrerennocrs Mauma-
HaNTa CBOJAIACL Kb MYJID: BTO M €CTh T. H. maneipatio nummo umo.
Tubula DBaetica '), kars mspberno, mpejcrasiaersd oopasems GuiyiapHoi
MAHINNAIINE BL oDesneuenie TpeGoBaniil, KOTOPHA Mane. accipiens umbersn

i Oypers umbrn kL mancipio danti. Biopas sacrs gorymenta—pac-
tum fiduciac—nepeunciagers upexie Beero rpeGosania obeserennsul u-
ayuieii, a sarbyh yKassBaerTh VEIAOBIA, €b COOJONSMIeNSs KOTOPHIND, Bh-
puTEaL Bipash MPojATH MANHNAPOBAHHYI MY BEuh, He HOofBepra ceo:
prery orshrerrenumocrn 1o actio fiduciae (directa) mpennh AONKHAKOMS.
OjHO H3'B BTUXD YCIOBil FIRCHID:

«mancipio pluris HS w. (ummo) I invitus ne darets...

Cuuicas 0ropOpRE RL €rhayouems: npogasag Beulb Al yAOBIETBO-
penia mo csomMb TPeGOBAHIAME, pnaymiapusii ehpurens, pasymbercd, co-
BepIIATL BHOXRT. Peadniyo HpOJAAY; HO Bb TO JKe BpPEMA OHb HE MO-
Aerh N He Xouerh OBbYarh Ipeldb NORYUATeNeMDb BeHH 33 NepeXxofb Kb
HeMY 1IpaBa €OO0CTBENHOCTH, HO TAKh KAKD Takad NPOJAKA Ha PUCKD T
CTPAXD MOKYMINEA BB BHCOKOM CTemeHu MoRIifers Ha oupegbienie b
npofa:ku, To BhpurTens, urodu sapambe 06e30MaCATL COA OTT BO3MOX-
HBIXG €O CTOPONGI JOMEUNEA MpeTelsiii 00 mMoBOpYy TOro, YTO MPOIAKA
cosepiena BhpHTEIEMD 32 CIMUIKOMD HU3KYIO IhHY, BHTOBapHBaeTH cebh
NpaBO NPOJATh 3AJ0KEHHYI BEIfh Ha PHCKDL W CTPAXD NOKYMUIHKR, T. €.
coBepmuts mancipatio nummo umo *%).—Bo searons exyta’t tabula Bae-

1) Qruocureasio Tabula Baetica cyuecrsyers pasxoraacie memxay Degen-
kolh’oMD, KOTOPBI BHAHTL BB HAWIEMB JOKYMEHTS KOHRDPETHYO cabaxy, u Momm-
Sen’oMD, CUMTAONIME €ro NpPAMEDHHMDE 006pasloMb, KOTOPOMY NOMKHO oah-
MOBATH MHPH 3aKNOUEHIN KOHRPeTHBIXH elBIokb. Cpei. Girard, Textes p. 739.
JLxa mach axhes 970 pasdorgacie 3HAMeNd de UMECTB.

1) Degenkolb (Zeitschrift f. Rechtsgeschichte 1. IX crp. 149) nHAa4Ye TnoHH-
MACTT HAILY OTOBOPKY: €W, 110 ero MHBHI0, KPeAnTOpy 0683NCUIBALTCI NPABO Ca-



tica pecwMa yOBanTeInUMA ADPYMenTH OpPOTHBT Teopim NYAKYNALiN: Kb
ey croponavmt npnGhrare k1 erpammofi mpouexyph maneipatio nummo
ung, ecam 1A 6e30TBLTICTBeNROCTH  MAMIMIAHTA JOCTATOMHO 1Ie COBe]-
Iarh «nuncupatio»?

Torn e mopaxoks memed LI DHONI  PeCHYGIURAHCKON JOKA3HI-
paercd cuupbreancrsons Ilgasra n Bappowa. [lokasamie Iliasra oGo-
MHTAO Bh TOMB OTHOUICHIN, 9T0 YRa3HBACTH €UIe OAUI'h IYTh, Kb KOTO-
poxy mpudbrain croponn BH TEXB CAYIAAND, KOIJA NpOjfada COBEpUIA-
MmaJach Ha PHCEDL M €TPaxsh morynaveas. Brn atons caysal  cropomu,
COBepIIa oAy, e coBepmaim Masnumamin. Tags, amno, KoTOpOMY
NOpYYaercsa upoiaTs (MAUMY0) DadHmo Geswh OTREICTBEHMOCTH Mpexs Mo-
LymateleMt 3a Hepexoxh Kb HeMy mnpasa, noaysaers cabayomtia -
CTPYRILin.

Plaut. Persa 1V. 3. 55. sf. Sionpericulo is eam emit.
qui mercabitur, mancupio néque promittat neque quisguam
dabit.

W opogasens, nbiictsureasnd, MPETIram LymuTs, TOBOPITT CBOEMY
LOHTparenTy

ibid. 1V. 4. 40: prius dico hanc mancupio nemo tibi dabit,

Hab GopuyIapossy kymiy, KOTOPHE COXPAHILTS B CHOGMT rpawrarh
0 CeIbCRON  IROHOMIn Bappoirs; ocofoe smavenie J11 HAero BOMpoca
nbers GopMyIIPD. KYIIH-IPOILEH PAdOBE.

Varro de ve vust. I1. 10. 5. In horum (se. servorum)
emptione peculium solet accedere ant excipi, et stipulatio
intercedere. sanum esse furtis noxisque solutum aut, si man-
cipto non dabur dupla promifli, ant si ita pacti simpla.

Upessrruaiino xapakrepio pasamiie B yeranosaeuin orsbrerpen-
HOCTH 33 HENOCTATEH BEUM, Cb OIUOM, M 34 HEMepexoys Ipana, ¢b Jipyrof
cropons. Bn  nepsont eayual cocrasnress gopyyrapa, ue pasanvasn
MERAY Kywiel ¢b COOTOILIIEMT, MANNAUALIN H 003D TALOROM, perROMelr-

MORO €BOGOJIHAI'0 DACIOPAKEHIA, Name NyTeMb Tapelin, ofbekToMD (uayuin. Ho
UpoTHBE 3TOre ToiEoBadii Girard (L. e. erp. 199 np. 1) enpasemmBo BO3PAKALTD,
ITO Halltd oToBOpia UMECTE Ty e 11Biab, Yo u cahayomis 3a itei, a aTu 1noexb -
uif eIaraiorTs ob RPEAUTOPR, Kakb OVIIYMAIO [IDPOABIL, OTBETCTROINOCTL 3a
ABHKILLIO.
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AveTn sakIoveHie 0coGoll crumymauin: «sanum esse furtis noxisque solu-
tumi»; BO BIOPOMG OTHOUIEHIH 0CO0AA CTHINYIALLT PEKOMEHIYETCA TOMLEO
U TOTH CAyuadl, KODfa KYILLT coBepmactes 6eat, MAIMIAULE, 0YCBHHO
HOTONY, YTO Bh [POTHBHOMT C.Iyuah, LOFIa CTOPOMLL COBEPIIATT MR-
nauin, oTBTCTBENHOCTs MAIUHIANTA 33 Neucpexojn mpasa pasywberc:a
cama ¢o0ofl. Cmn ATHML BMBOJOMYD COPTACHBL H OCTAILHGIC, ITPHBOXIMKIC
Bappouons, (Gopuyaapit RyILIN-NpojaKia: 0C00ad CTHIYIALIA, rapanri-
pyiolUag OT6 HBNEIIN, PEROMeIjyercda ToIsk0 npu npojaxb res nec
maneipi 19).

[lakomemwn, BLCRAMD apryMCHTOMGL Bb  IIOJL3Y 3al{HI@eMoil mamu
TEOPIN CAYRATH HORaBAMIT HAMIATHHEOBG APEBNC-TPMANCRATO npasa: sxben
00A3AI0CTL TPOJABLA SAUMIATH HORYTIATEL,

a 9T0 KakT ceffiach, yBH-
meh, 1 BL Ponb ecth 0GA3210CTh  TPOJABIA- MALUIANTA— ~COCTABIIET
B Takofl ahph ecrecrsemoe nm necodxotumee nOGrGICTBIS Ry PO-
JEI, 9TO NMAPOAHBIA TPABIN e NAXOMIPL HYRIBMG 0C000 ynoMHBATh
065 DI0fi  OGA3AHHOCTI M OTpAUNMHBAIRTCA  yhazauiemsn uocabiersii e
nenciomenin: Lex Salica 47; Lex Ribuaria 33 u 59,, Lex Bajuwar.
16.5. Edictns Rothari e. 231 %)

B wrorh ananmsa  BHUNSAPHBGICHINXT TERCTOBL [IPHNOIUMD KD
yOBRICI0, W10  Mamiinanms 0OAIMBACINCA NPes COOUMS KONIMPALCN-
MOME CUA0T carolt ~nawyunayin. SCOpamIBacTea Temepnh, Kb HeMy-ke
00ABLIBACTS MAEHTIATIR MaHImIamia?

§ 3. CynedHAA 3aUIETA TOKYIATENS (anetoritas) —raasnas 00:43aHH0CTE
MAHIATAHTA.

4) Cpauneiic Br passmrowt upash upogasens b ciyual aBukiin IPOARIHOI

npasa KMACCH-

wearo w  penyl  orshuaers (mo actio empti) mpean nokymarexemts b pasmbph

WA peero muTepeca MOCTBIHATO; WATEPECH HIOTH, CMOTDA IO OGCTOATENL-
CTBAML CAyua#d, MOMKETL ORTH TO BHILIE, TO INH&KE noxynnofi ubnsi. Bn
cpapsenin ¢b 9Toil 0TBBICTBEHNOCTHIO IPOABLA 3000mEe OTBLICTBeHIIOCTD
HPOJABIA-MAUHIIALTA, I(PEACIABTACTD ML TY OCOOLHHOCTD, MTO 01 pas-
sbpn onpexbaent mposno u  nemswbuno: 310 duplum  pretii. cf. Paul.
Sant. 2. 17. 3.—Mnase sp apesnews upasb. 31bes peueiruas  orshr-
CIBEHIOCT, MANIUIAITA BIATCA A6 cABICTBIEND HEHCIOMIRNia HNb—

19y Degenkolb. 1. 6. erp. 160, updt. 92, Girard J, ©. c1p. 196 np. L.
%) Rabel, Haftung erp. 168.



MANMUIANTOMS CBOSfi OCHOBIOA 00A3MIOCTH; A ATA OCHOBHAL 00A3ANNOCTh
COCTONTD BB MPOLECCYATBHOM 3aiuth NORyuaTeas OTe BOIIHEAUWIM TPEIn-
HX'b JHIb. DTV OPOUECCYANBHYI0 O00A3AMIOCTh JDEBHCE 1PABO  BBLABH-
aeTh A UePBHH ILIANGs H TOJAKO TOTJA, €ciai IPOJaBells OTRALCTCH 3a-
IMHIATL CBORIO KOUTPATCNTA ILTH, CCHIl ero 3amura oragerca wneycubi-
1001, TOJILKO TOFJA B ApeBrneML Hpanh BCTaeTn BONPOCT 0 AeHEKNOI
OTBEICTRENIIOCT  TIPOXABLA TPeLd HorynareieMn.—Pasingie Meskiy 000-
AMIT CHETeNAMI BAeTh 1opasfgo rayeme, wbys Momno OMI0 OKUAATL 1
nepsaro Ba3r.piga. I ose camomn gbab, sonpocs o0h orsbrersennoctu 3a
ABIEKINIO BOIMOKEN'd JNUIL 110 OTHOUIENI K5 UPOJABLY IecOOCTBeNHNLY,
TOPAR  KAaRD BONPOCH O BOSNADUKACHIN 33 MCORA3ANIE IPOIERCEYAILNON
SAMATH BO3MOMREND N 110 OTHOWENID Kb TPOAABILY COOCTBENNNKY.

IT Mul yNaeMD, uT0 00AMHNOCIY 3AURULING. NOKYRAMEAA G5 OPes-
NENE BPAGN ECHCWIMS HA BCAKONE NPodasuiv, Oydems aw ons cobemeen-
nuxons waw s, Mut s;uben pacxogmyca ¢ 0GIMERpHIATHMG Mrkiies,
0 KOTOPOMY O0gsare beTnennbii SO@OerT,  MAHuALio, BHpGEAIO LT
BL actio auncforitais, 1azaeTh TOIBKO T&  MAUNAUALTA LECOOCTBOHNHEA.
Byberh b Padeaems 2') Ml iyMReMs; UTO ipeBlee  Ipaso oOi3mBARTT
GCANAT0 NPOIABIA  3ANMHIIATHA CBORID NOKYIIATENA I 00H43KBACTL NOTOMY,
UT0, KAKD YBUAOMDL H3L 0@BACHenid mucHTyTa anctoritas, Bb apesiest
upash 63 sawumn npodaguae wiyncduica Geanili noxyRamedn, 0035 Pasan-
nis npiobpwmars oz @ domino e non domino.—Byberh e Thwn
KIACCNUECKOe 1T JAPeBnee PaBO, P3N0 CMOTPATL HA YUACTIC UPOAABIA
BL Hpofieces MORYDATeAn ¢b TPeTLHND JINONMT: Bbh JUONY KIACCHICCRYIO
NPOAABEIDL  YUACIBYeTh. B%h npouecch iorynarens ¢b TPETLUMD JHIOMD
PAABHBINMDL O0PA3OND UL OTPAMAACHIS CBORXD JHYIHX'G HITEPECORD: a4 I0-
TOMY EIACCHYECKOE MPABO CMOTPHTL N 9TO ywyactie, Kakb Ia mpaso npo-
jaBua H  00esNeunsaerTh NPOJABIY, 2T0 yuactie ThMDL, uTO mmaern
norymarews, ne yphiommsinaro mpogasuma o cpoess upongcelh ¢ rperh-
ML INTOML, NpaBa 1w perpech n3h-3a ssukmin (e. 8 Cod. h. t. fr. 29
§ 3 Dig. de leg. 3°). Hanpornms, BuL jpesuee BpeMa apoiaBeigs pH-
BICRACTCH Kh NPOUECCY MOKYNATeIA €L TPOTHHMT JNIOMD  TIABHHND
00pazOMs BL HHTEpECh M I OPpaKICHIA MOKYmATeds u MOTOMY- 10 y1a-
CTie NPOJABIA BL BTOMT nponecch ectn ero odasamuocws, wucnoaHenie
LOTOPOil  0GE3MeTNBARTCS NPABOND MOKYMATelst nekath ¢b npojasia du-
plum pretii o1 cayua® ysaonemis orb es mewommerin.

) Rabel, dafoung, erp. 10, Terern Y BLIPOCKI TIepRoii,



b} 3uauenic
TepMHHa
canctoritass.

a1 ==

TonpkO-1TO CLARAHHOS cocTasagers 0000menie OnrbIbHBIXD H0J0Ke-
wifi, HawBUeHHBXS BL HETOMHARAND. Kb pascmorpbpiro nxs Mbl 1 nepe-
XOJHMT.

HeTounngl OMUCHBAIOTE COfepAkanle OOA3AMHOCTH  MAHIHIANTA Tep-
MHIOMD «auctoritas». Cnpaska ¢b TOOBIML JELCHEODOMD IORA3KIBACTL,
FAKD HIMPOKO W PasHOOODA3NO 3HAUCHIE ITOTO TEPMHHA Bh DasBHTOMD
a3pKkh Karb 00WeMh, Takh n opuiaueckows. Ho ocnosioe ero snavenie,
gab cnpaseuso saxbuanrs Bexyaunn u iRmpapn 22), foamun OMTh ne
TOJABRO KORKPETHHMD, O H OIUBEAMT Kh BHAMENI0 riaroia «augere» (YMuo-
:kaTh, YEPBIAATE), OTH KOTODPAYO HALUIb TEPMILIL TPOUCXOMITL.  Auctor,
rosopurs Bexmamirs ), 510 JMIO HpuBCIyHaOmee KL H3BLCTHOMY anTy
I ATOMT IpHBCTYILICHiews, vipbnumomee cniy W rbAcTsie akTa; <aucto-
ritas» MEPBONATAILHO O3HAMALTH CAMBI aKThL npHBCrTyuaemis nau yrph-
naenis, a 3arEMb BL CMBICKD IePeHOCHOMB—00MBAINOCTS Kb TAKOMY IpH-
BeryILtemo aan yepbiienio,—CupauiBaerca reneph, LyJa 4¢ NPHBCTY-
waers, wro yephiisern csoefi afsredbuoctsio  Manmunants? GoraacHo
NCTOMHUEAND YKPwRICHie 1Al ROMOUYD, KOIMOPYIO MAHUNAIING OKU3b-
saems C0eMI KONMPAICHMY COBGPUALIMEA i1l Ture, nPeds IMUCIRHAINOINS,
60 apexs cydednaio CRopu nPDOPIMAIREIA €3 MPCMHBUNG AUNONS U CO=
CIMOWMS 63 3aUHMID WPIOGPTOMAMEAA 0ils WPUINAIANLEL MPLINDALO JUYL.

Taxt: a. Buoumesmsr upusoymin orpssors ush Lluuepona (Cre. pro
Mur. €. 2,3), BB KOTOPOMD OB, HAMEPEBajgch BHCTYIHTE BB POMI 3a-
IUTHUEA B TPUBUABAA CB0A Kb TOMY ODABRHNLING, CDABIIBACTH CBOR
HoJomenmic ¢b MoNOmenieMs wamunanta («qui se nexu obligavits); 1o-
cabpuiii, craxo Ooirh, Tawme O00A3AHbL  BAUHIE@TL CBOErO  LONTPAreHTa
(«defensor periculi debet esse»), odgzams mpHHAThH 1A €O PUCKH 1PO-
necca ©b Tpersman aummoys  («periculum judi il praestare debet»).
by Tors ae ITuuepomrs COXPAINIDL ¥ACTh DHTYaJa BHINEALIR, UACTD,
KOTOPYIO ON'b 1a3HBALTH «actio in auctorem praesentem» u, KOTOpad
COCTONTH u3b cI0BDL: «quando te in jure conspicuo, postulo anne fuas
auctor». (Cic. pro Caecin. 19. 54. pro Murena, 12. 26). Ciosa v,
pecomnbuuo, ofpamenst kb auctor’y, no whan? Tlepesogn arn ciaona cal-
AYIOIEMD  OGPAsOMB: «TAKh KARh A BAXKY TeOA LPEAT MArHCTPATOND, 1O
a mpeGyro, wro0K IH OKA3AXD MU 3aCTYIHHICCTBO», MBI IPH3NACMD HXD

2) Bechmann, Kauf. I. crp. 110. Girard, Nouv. Revue historique. 1382 r.
erp. 133,
23y Bechmann, 1. ¢, erp. 110.
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phupio morynatess 24). Bo seakodn caydab wsnh nawero orpsisia My Bi-
AUND, UTO «aUctOry TOABIAETCH 1IN iure M 4T0 Kb HOMY OOpaiaercs
TpeboBanic 00% auctoritas, 7. e. 00D ORasanin 3anwrs.—c) Bappons co-
Xpauuas  MOGONKTHO BOCHOMUHALIG O TOMB, uT0 nkkoria HOKyNarean
HEBIEHMOCTEH, He J0BBPAA COCTOATRIRHOCTH UPOAABUOBL, TPeGOBANH OTL
UHXD YCTAHOBNOHIA IOPYUATeNHCTIBA; 10 NPOJABOL Ch TEYCHIOMT BpPeMeHN
nyteMb BHECEHIX BB JOFOBOPH CHEIAILHBIXD OFOBOPOLT OCBOGOAHIHCEH
0TH ATOM OO0A3AHHOCTH.

Varro d. 1. 1. VI. 7. 74. Vas appelatus, qui pro altero
vadimonium promittebat. Consuetudo erat, cum reus parum
esset idonens inceptis rebus, ut pro se alium daret; a quo
caveri postea coeptum est ab his, qui_pracdia venderent,
vades ne darent; ab eo scribi in lege mancipiorum: «vadem
ne- poscerent nec dabitur».

Popma mopyTnTeInCTBA, IOAYYACMATO noRynarexeMs, 0COOGHHO Xa-
parrepra: or0—vadimenium, rarh w3rheTHOy, cneriaasHe cydetuoe mopy-
unreanero. Iorynarean tpeGosast opb 1pOTABHA NMOPYTHTEILCIBA HMENHO
BL 9700 fopmE aia Toro, wrofu GuIn OOe3MEMENNBIND B, TOME, MO TNpO-
AABEID ABHTCA HA CYATL LIS 32IMATH MOKYIIATENH, KOTAZ W eCIH Y Hero
BOSHAKHETL CYAOHBIA CHOPE O KYWICNNOR Remws cb TpeThuas m-
uoms ?*).—d) Uro auctoritas mwbers omowenie &b mpomeccy 510, KA
ykasaan Rapiosa %), JORasnBae™s. coXpamiBmiics Bb METOUNTEAND Tep-
it canctoritatem [defogeres’ (Plant. Poen. T v. 17 sq. Terent. Kun.
II. 3. v. 98. Gic. prosSull. V1: fr. 39 in £ D. 21. 2 fr. 85 § 5 fr,
139 § 1 D. 45. 1), coropsti osnavaers ykionenie IPOjIABIA OFb HEIO.1-
HeHis femamed Wa HOMD 00A3AHHOCTH NPONECEYANBHOM BaiyyTH noLyna-
tena; KapiaoBa COBepIINHO clpaBefinBo CTaButTh HAMD TePMHHD BB [1a-
PAINCAL € ADYIUMD  NPONECCYAILUBING TepMHIONS: «vadimoninm dese-
rere». e) Bn JMurecraxy crbiyomie ¢parventst uwbors wmn BHY Hpo-
Heceyaubnyo 00A3aHAOCTL IIPOAABIA:

*) Bechmann, Kauf. 1, erp. 112. Girard, Nouv. rev. hist. 82 r., cvp. 184 exT.
Lenel, [Bdictum, crp, 497.

*) Bappon's 0cTaBIAETDL OTEPHTHMTL BONPOCH O BDEMEHW, KOPTA MAHiuL-
NauTh o643ane yeradosurh vadimonium; no mutuino Husehke (Nexum, erp. 196)
1 Eek'a (erp. 11) npr pagaxnh npoueeca o0L 9BRENIH, Mo MubHI Beehmann’a
(I c. erp. 114), yae npu saxmoveniy MAHTHIATL,

*) Karlowa, d. rbmische Civilprocess z. Zeit. d. Legisactionen, crp 76, 373,

9

&
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1. Benyaedi (fr. 139 D. 45. I) u llapexs (fr. 85 § 5 D. 45. 1)
IPHBHAIOTD, 9T0 Beh HAcKBAMURE NpojaBua 00f3aiLl ABATHCH BB CYAD
(«omnes subsistere debent») g Toro, 4rods, KRKH BHAHO HIb CIOBD
Hexssa (fr. 62 § 1 D. 21. 2i, saummars mokynateasn (commnes defen-
dere debent»).

Venul. 1. G stipul. [Lenel. 62] %): Cum ex caunsa duplae
stipulationis [Lenel: auctoritatis] aliquid intendimus, vendi-
toris heredes in solidum omnes conveniendi sunt omnesque
debent subsistere.

Paul. 1. 75 ad edict. [Lenel 810]: .... auctoris hereles
in solidunr denuntiandi sunt omuesque debent subsistere.

Celsus 1. 27 digest. [Lenel 234]: Si ei qui mihi ven-
didit plures heredes exstiterunt una de evictione [Lenel: de
auctoritate] obligatio est ommibusqnes denuntiari et omnes
defendere debent.

2. YOaiant pasGupaers Bb eBouxt Jurecraxn (fr. 75 Dig. 3. 3)
exbayiomifi cayuaii: negotiornm gestor ORCYTEIRYIOIUArO MORYIIaTeNa npe-
Gyems OTH MPOJABUA BCTYILIGHIA Wh. IPOUECCD, EKOTOPHIA 10 IOBOXY KY-
WIennofi Bel(M 3aBA3HBARTCA Y ueg. gestor’a Ch TPETHUMB JHIOMNH; UPO-
JABCIh CTABUTL YCIOBIEM® €BOEr)BCTYIUIHIA MOIyueuie oTh gestor'a
oGeatneueHia BH TOMS, UTO MOKYOATeIb, BO3BPATACH, NPH3HACTDL MPOHECCT
(cautio de rato); Takoe TpeGoBamie mpojpasua, 1o phuenio Oaiama, moj-
JNEHUTT VEOBJETBOpENin, TaLh Kakb UPOZaBeilrt HMBeTh BhL BILY 06B0O00-
AT ceba oms HeoOroduUNOcmuL GIOPUNHO SAUGUULANL, NOKYRAMELA

TDudian. 1. 3 digest.: Qui absentem emptorem eundemque
possessorem fundi defendebat et judicinm nomine ejus acel-
piebat, postulabat o venditore fundi, ut ab eo defenderetur:
venditor desiderabat caveri sibi ratam rem emptorem habi-
turnm: puto eum venditori de rato salisdare debere, quia
si fundum agenti restituerit, wihil prohibet rem petere et
cogi venditorem rursus defendere.

3. Haxoweus, Pepyovemians (fr. 74 § 2 Dig. 21. 2) pburaers, uro
BOSGVIIEHIe TPeThUMb HIONT CHOpa O LYILICHIOH BEed, Jaerh MOKY-
NATeTO UPABO mpesosamd OThH TMPOJABIA 3alWMTH Bbh nponecch, a me
BO3BPATA VILIQUeHHOR 1{hHH

#) Ara u noexbayonin Bh Takoit opas nuraTel UMBIOTS Bb BHAY Lalin-
genesia® Jlenets.
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Hermogenian. . 2 jur. epit.: Mota quaestione interim
non ad pretwum restituendum, sed ad rem defendendam ven-
ditor conveniri potest.

Eean n se seh wgn npnsegendasixs phuieniii orsoearca Kb orshi-
CTBENHOCTH UPOAABNA-MANANANTA H3T, MAHIBMANIK, TO 9T0 HHCKOALEO HE
0CAAGIACTT NXD A0KAZATEILHON CHIB, TaK® KAKh NOTOKEHLT, BHICKAZAULHBIA
B HHXE, A 60abe nosauuxs Gopyun orBETICTBENHOCTH, hyap 6oabe JomHEHbL
Gam ks wbero v (popyh apxamweckofi, ocmosnoit T. e. orskcrsen-
HOCTH H3T, MAHI{HIAILIN.

[pueexenuya 3xbeh NMOEA3ania HCTOTHAKOBD COBMAIAOTH Ch Thym
BHIBOJAMI, ROTOPHIC MBI MOAEMH IOTYINTH, PASCMATDHBAA CTPOCHIE JDEB-
uhiimmeft pumansauin 86 Qopwb legis actio sacramento. IMaymnaerca ona,
Rakh Mbl 3HAEMb B3hL I'ag, BUIABKAIGER OAHOR W ' KOUTPABHHIURAIICH
apyroit cropons (Gai. IV. 16). Barbywr haenic Tperopa «mittite ambo
hominem», M0 HCHOAHEHIN KOTOPAro Cropoila, mavaBumiad cropb («is, qui
prior vindaceverat»), oGpanaerca Kb BPOTHBHAKY €O Crbaylommmn ciao-
pami: «postulo, anne dicas qua ex @ausa. vindicaveris» (Gai. ibid.), B
ATHXT CIORAXD CHPABEUMBO BHAATH 27) obpamenuoe Kb OrBbranky Tpe-
dosamie vrkasath THTYNB cBOepd siarbmia. Jro Tpedosadie OTBLTIHKD He
MOTL OCTABI'H 6e3H HCHOJHEniA H, WA3BABL THTYIDL MDOH3BOAHLIL, OHD
JOKEWh OBLIL NpeicTasdts auetor’a: m BT caMoNMT Abxb, 00s73aTe’bHOCTL
orebra Ha BOUPOCH O THTYIAXD UPANONAraerdh, Kakh LPABHIbHO 3amb-
vawts Bepurersn i ITgaoreps 28) m 00432HHOCTD IORA32TL THTYIDL: J0-
LA3aTh ke OIOTL THTYAL MOTH TOIBEO auctor, NPH3HABL COBepiieHie
cabarm;  TaguML  06DPA3ONT 00A3AHNOCTL  OTBBTUNGA YRasaTh i JORA3ATH
THTY.'L €BOETO BIagbuist mpeanoiaraers n 00A3AMHOCTS HPOJABIA ABUTLCT
o TpefoBaiiin MOKYMATEIA 1A CYAh 414 3auuTsl mocabyuaro.

(b TedenieMd BpeMelnH Xapakreps BHIHEAINA, Rakh H3BBCTHO, CY-
jeerBelno MaMBARICA: H3L CPeJcTBa JIBYCTOPOHHATO OHA OOPATHIAch BD
CPEACTBO  OAHOCTOPOHHEE €O CIPOTHMD PAsiudieNs HOZMULF HCIUA U OT-
phrunga; siapbmient onpephastocs nosoxenie OTgbrTIuRa ¥ HTOTH MO-
carbauiit 0cBONOAILICA OTDh BCALAPO JIOKA3ATENHCTBA, KOTOPOE [IEPCHECeHO

1) Pfliger. Legis actio sacramento, erp. 26 ean.,; 3heh TIPUBEIEHA 1 TH-
TePATY Pl BOTIPOCA.

28y Barnhoft. Staat u. Recht d. vdmischen Konigszeit, ctp. 167. Ptliiger.
Lo, CTh 88

c) Apryment

H3B HCTOYHH-
HOBD KITaccH:
Jeckof anmoxit.



6wa0 mhimkoms ma uerna «actori incumbit probatio».  Taxbe, ITy6um-
IIAHOB: BIUETH CO3JATL CPeICTBO, KOTOpHMB bonae fidei emptor mors
3AUAINATHCA NPOTHRS BCAKAN0 Tperbaro jmna (tpoml codcrBenHnia), ue
upnGbras e cogbiicrpiio croero auctor’a. Bn pesyisrarb amnxn wswh-
HeHilt HOMONL NPOXABIA TOKyHNaredo BL ero npomecch ¢ Tpersmwn .JH-
HOMB mepecrana OBEb LA IHOKYNATedd HACTOATENLIOH 1e00X0AUMOCTHIO.
Beckya TOUATHO 1OATOMY, 9T0 Mbl BB Jurecraxs Bb 061acTH OvBbrerTBeH-
HOCTH NPOJABIA-MAHIUIANTA, HAXOJMUMT phuremia Mamo i Jake BOBCe
ICOMIACHBIA Ch IAYAJI0Mb, KOTOPHMT BL Apesithiuryio smoxy ompexbaa-
Jd0¢h cofepianie 00A3AHHOCTH Maumuirania., Takb, eciu HOKYHaTeIs lpH
1edBkh NPOJABUA CAMT BEeTh MPONECCH Ch TPETHHMD JMHOMB It HPO-
HUpaeTh MPOUecch, TO HpojaBems mporuss actio anctoritatis, T. e. mpo-
THBb HCKY, 0 perpeceh umbers Bospaikenie 0 TOML, YTO HOKYIaTeib BeID
Iponeceh HeOpe:KHo:

Fr. 63 § 2 D. ke t. 21 2. Herennius Modestinus res-
pondit: si emptor appelavit et bonam cansam vitio suo ex

praescriptione perdidit, ad auctorem reverti non potest. cpsir.
ibid. § L.

Eme ooube yruonsaercsa orh HepsBOHAYaIbHON  MHETO-(POPMATHHAIO
fasnca actio anctoritatis phmenie Yusuiana 81 fr. 51 pr. Dig. h. t. 21. 2,
smbero, koropoe, cyua mo ero uckpuiuin—Ulp. L. 80 ad edietuim—otso-
CHNOCH Kb OTBBETCTBEHHOCTH MAHIMIANTA.

Si per imprudentiam judicis aut per errorem emptor
rei victus est, negamus auctoris demnus esse debere: aut
quid refert, sordibus judicis an stultitia res perierit? injuria
enim, quae fit emptori, auctoremn non debet contingere.

Oyra 1o ToMy, 410 OPUCTH HASLIBACTHL ITPOHIPABIAMS POLLCCT -
nocynaread (emptor... victus est. cppio ragme: injuria.. quae fit emp-
tori), Mn BSH npast NPeinoJsoKATL, YTO POUECC NMPOHCXOMMIDL BDL OTCYT-
crBie mpojaBia, W0 HocabaHiii Mo 30BY MORyIATENA HE ABILICH Kb CVIY
(caunctoritatem defugits). Jepaacs erporo nepsoHatsaibnoil Tousn 3pbaia
Mbl I0JEHE OLUIN-0B NPH3HATH 38 NOKYIIATEJEMT IPAaBO Ha PErpeces Kb
npogasny, Thun Goabe, wro npomeceh oxOHYMICH 1EGIACONPIATAO LA
nopymarens. M wempy thun Yaenians  jossorsers anctor’y pospukath,



uro phuenie cocroamocs «per imprudentiam aut errorem judicis» mmm,
110 cyana Osu1n moxkyiient (sordibus judicis... res perierit).

Twms Goame aobonvemuo  sempromumy 683 Juicemars pouenis,
KOMOPBLAL He Moyyms Gvumd 063ACHENL WHANE, KAKS MO NPeInocuLakoi,
wmn 00s3aNNOCYy NPOOAsUE npeNcde BCEI0 IAKAOUALMES 63 CYJeOHOL
AU CEOLI0 KNHMPAIENIA.

Tars: I,

Fr. 139 Dig. 45. 1. Venulejus 1. 6 stipulationum. Cum
ex causa duplae stipulationis aliquid intendimus 29), venditoris
heredes in solidum omnes eonveniendi suit omnesque debent
subsistere, et quolébel eorum defugiente celeris subsistere nihil
prodest, quia in solidum defendenda est venditio, cujus indi-
visa natura est, sed cum uno defugiente omnes defugisse
videantur ideogue omnes teneantur, unicuigue pro parte he-
riditaria praestatio incumbit.

Fr. 8 § 5. Dig. 45:1. Pawl. I. 75 ad edictum: In
solidum vero agi oportet et partis solutio adfert liberatio-
nem, eum ex causa_evictionis intendimus: nam auetoris he-
redes in solidum <denuntiandi “sant omnesque debent subsi-
stere et quolibet defugiente omnes tenebuntur. sed unicui-
que pro parte hereditaria praestatio injungitur.

Otkash ONHOr0 Hab COHAGHBIHMKOBD OpOJABIA OTH BAUUTH HOKY-
narens, OTKpHBaETd HOCHBEHEMY uckb npornsh Bebxn, no zememuadg o1-
BlrerBennoCTh HIH, TOBOPA ASHKOMB PHMCEAro (OpPMyLApHArQ Mpoluecca,
ROHJeMHANIA Hexa pacnpexbiaerca yemay covacubauunramn mo mbpb co-
yuacria nxb Bp Hacabgersh. Uraxnh: a) mokynmareno OTRpHIBAETh HCKD
omurazs oms 3auwpumoe 0 He Oyrers ewmbrocroio mpegumogoxcars, wro ph-
meHie 0PUCTORE OCTAX0Ch Gu THMB ke, ecindsl JTNNOME OTKA2ABIIUMCA
0Fh BawmTsl 6GeuIp  camb upojasens. Ho panbe b) orkass orn sammrst
OHOrO0 H3L CcOHACABAHMKOBT (T. €. Hapyniemie 00A3aT. OTHUMB) IOABEp-
raets orshrersennocta  genxs («uno defugiente ommes tenebuntur); mHO
Tak'h OBBAETH TOJBLKO TOrAA, KOMJQ 00A3aTEILCYBO HACATHIOJATENA HOCHUTD

) Berpaskenie ,aliquid® b npusbuenin kn stipulatio duplae wberosnko
CTPaHHO; OBITL MOXKETH, GIBAYeTh YHTATL. .cum ex causa auctoritas (Lenel)
[em. muxce BB TererB] defendere oportere intendimus (intenderve 85 3nagenia
»¥YTBEPIRAATL ).
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xapakrept, nepbanmaro, a uexbmmusl, xaks nasbermo, obligationes in
facendo; yer wmbemn 1aknMb ofpasomn BG fr. 139 w fr. 85 § § acuoe
ykasalie Ha TO, YT0 IOPHCTH BL OCHOBY COXepHKAHIA 00A32TENbCTBH HpPO-
naBia  TonaraTh  «obligatio in  faciendo», a nyemmo factum defen-
dendi 30) 31), Fr. 139 d. V. O. 8L Tons BHADL, KakL MB ero WHTAeMb BD
HTurecraxs, ormocutes kb stipulatio duplae: «cum ex causa duplae sti-
pulationis aliqud intendimus». Ho ecrs ocuopamis, cunrath 2TOTH H
CTOAL eXOAn0 ¢h uuMb 3sydautin fr. 85 § 5 ibid. maTepHONMpOBANAKIMI.
Oba ¢parMenta TOCTPOENH Ha 06A3aHI0CMY UPOJABIL BANUIIATH TOKY-
narex; no stipulato duplae Taxoll o6g3anmocTH LA UPOAABIA HE HAJA-
raern; 3rbch HEORazAnie 3AMUTH eCTL JHMOIL YeloBie 06:A3aMNOCTH  1PO-
pasma ctatuts duplum 47, W, rarn caws fr. 139, cyaa mo ero uicrpni-
MM, 3AMMCTBOBANT, M3 TpakraTa DBemyxea O CIHDWIANIAXDH, TO NPABMIL-
whe BCEro Bb IEML IDEANON0KAT: phah @0 Emmiyaanin, woropyn Bex-
Manns, cabays ciaopoymorpetaenio fusmulae Baeticae, uaswmisaers «re-
prom.ssio in ea verba, quae in verba “satis secundum maneipii  dari
solet» n woropywo japyria mbera/mereusuxoBs (Vatic. fr. 10, rarme fr.
76 h. t. 21. 2) nassBaloTh. stipulatio ‘auctorifatis: BB aToM®b caydab
HPOMHTCHTS 00A3yercda BepOAIbHLIMD KOHFPARTOND Kb TOMY iKe, Kb deMy
MagnuanTa 0643sBaerh  Maununamia. Taxums o6pazoms wawmu  ppar-
MEHMBL  MOLYIMG  CAYHCUMD  ROKAIAMEAAMY  CO0ePacania  00Aasanmocmen
MAHUURCHING.

39 Rabel, Haftung, crp. 24—26; supoyems, Rabel, ua nams parasan, 3axo-
IHTE JIAJEeR0, CUHTAd OroBOpPEY 0 pacupembienin xoujgemuaniu pro parte heredi-
taria maTepnodAuied; TPOTHBL 3TOI'0 HasalusHoe nodoxmenie fr. 85, § 5 (,partis
solutio asfert liberationem), a Taxme $uuaas fr. 85 pr. ibid., 3anouospusarts noj-
JHHHOCTHL KOTODHIXE Y HAeh WHETH HUKAKUXTD OCHOBAHII.

3 He. 83, € 51 Fr. 139 d. V. O. nocayxuwim mspberdony wopuery X VI s, Mo-
linaeus (Dumoulin), ocHoBaHIeMD NI YGTAHOBIEHIA JIOrMEl HexbanMocTd o6a3an-
HOCTH MpOoIaBNa, sauMiars norynarens (Molinacus, Extrieatio labyrinthi dividui
et individui, pars II N 407 sq. nzmn. 1681 1., . [[I, erp. 186 ciyL); ee NpHESKID
11 3gamenuTsil Pofhier (de la vente N 102—106, Oeuvres, T. 3-i), 0Tb KOTOparo
oHa Tepelua BL Teopild H npakrury abileTryomaro @panilyackaro npasa, kagb
JorMma L2 peu prés unaniment aceceptée® com. Guilhouard, Traités de la vente
T, 1, N 340- 342. Bupoyews, npawruyeecrifl sdderts arvoil morMnt Bo dpanuy:s-
CKOM'D UPABE TAJeKo He 't0Th, KOTOPHI MBI IPHHAIA BB I8RCTEH JUIA PIHMCKAro
npasa. OWb CBOFUTCA Kb NPABY TOKYNaTeldd, TPeGoBaTh 3allMTH OTD J000T0 H3D
coHacabanuEoBn npomasia (Guillouard., 1. eTp. 360 1. f. cpBH. 6B No 343).

“7) 06 9TOME BO BTODOIT raasb.



2. Bw Jurecraxn uwferca anTdmoMis 10 BOIPOCY O BiiAHIN Ha
npaso  wcka wab stipulatio duplae caygainoi rudeas HPOXAHHON Ren
BO BpeMA IIPOLECCa TMOKYNATedA b TPETHHMT JHILOMD.

Hckn 1o comuiyaanin duplae orkpsisaercs, kakt wssheTHO, TONBKO
TOIJA, KOTAa LOKYIaTeds JHIUACTCA BEUIM WMCHHO BB cuay oBmauim (fr. 21
§ 2 D. h. t. 21. 2 «quotiens res ita amittivur, ut eam emptori ha-
bere non liceat propter ipsam evictionem). lloarony, imuaroe TpeGoBa-
HIe NOKyNaTed Kb NPOAABIY HIb BTOH CIHIYIAIN HEBO3MOKHO, eciil
Belib HOrnfaers v Nonynaredd cayuaduno: «quia newmo evincat sed fac-
tum humanae sortiss:

Taxs pbmaers Vasmians v fr. 21 pr. Dig. 21. 2:

Si servas venditus decesserit antequam evineatur, sti-
pulatio non committitur, quia nemo ‘emn evineit, sed factum
humanae sortis».

Opners ne craButs Bompoca 0 BpeMemm. eMeptd pada; BOIPOCH
aToTh, crbrosarenntio, Gespasimuenn. Iloaromy, npepnonoikuss, yto0 padh
yuMeps mocas Buarid TperbHMbL UCKA Kb (OKYHATENI0, Mbl A0MAHb ObLIH
Obr pbomte, yro npoueech JOdKeud OHTH HPERpaleirh, & Perpeccnh n3h
stipulatio duplae ocraeres nesoamomusiNs—Ho wprers aBexs B 1ByxE
Pparvenraxs nHage phuaers rbio.

Paul. fr. 16 pr. Dig. 6. 1—Utique etiam mortuo ho-
mine necessaria_est sententia propter [ructus et partus et
stipulationem de cvictione.

Fr. 11. Dig. 46. 7.—Si servus, qui in rem actione pe-
tebatur, deeesserit, deinde possessor litem deseruerit, quidam
fide jussores ejus pro lite datos (Lenel. 809: sponsores ejus
pro praede litis et vindiciarum datos) non teneri putant,
quia mortuo homine nolla jam res sit: quod falsum est,
quoniam expedit de evictione actionis conservandae causw
item fruetnum nomine rem judicari.

Ilo mubuio 1lasaa, nawarsmi npoueccs AOMKEHh OHTH 3aROHYEN'h;
ororo TPeOyITh MATepechl 00BHXT CTOPOWDL: TPEThAr0 IBHHNENTA, KOTO-
PHIE JOMOPAeTCHd BRIAUN «partus» n «fructus» n orsbrinka, . e. NOKY-
narejid, KOTOPHI IKeraeTh cOXpaHnTs Ipaso perpecca Kb npojasny (fr. 16:
propter stipulationem de evictione», fr. 11 eit.: «de evictione actionis
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conservandae causa»). Uraknh, necmompa na wmbean eeww, peipeccs rs
npodasuy eo3mooncens. Ilpormsophuie c1 pbmeniemt Ymsumiaua (fr. 21,
pr. de evict.) oueBmano. VI ecmu Gui, ¢b ibaslo cormacurs phuenia Yas-
niana n llapima, nans yrasamm-0m1 na 10, 4r0 BS phmemiaxs Ilasxa phus
wiers 00b OBHKIIN «partus» n «fruetus» u, uro, cnbposarensno, u pe-
rpeceh HOKYNarensn Kb NPOJABIY OTDAMMMIBACTCA NMEHHO HTHMI 0OBek-
TaMn, TO MK Bo3pasgian 6uf cewaroft Ha fr. 16 pr. Dig. h. t. 21. 2, uzs
ROTOPAr0 BUIHO, 9T0 KAACCHKH BL CIylal HBHKIIA T. H. «Aaccessiones»
ponyckain Toxpko 2° empti, a ne mcks nzp crmnywanin. Hbroropse mu-
caresu—iiinpaps 32), NpexnoIaraioTh, UT0 Bb HANIeM: BOupoch Mexay puM-
CKUME IODHCTAME TRACTBATEIBIO CYIECTBOBAIO PABHOLIALIC; UPEATION0KEHie
0 PAsLOrJACiN KIACCHKOBL 10 TOMY ILIM HHOMY BOIpocy eamo 1o ceGf,
KOHe1Hno, He 3aRiMoYaeTh uuyero nesbpoarnaro, oaHaro, OHO MOKETH pac-
YHTHIBATE HA YeIBXbh TOABKO. CHN YKA32Hl HPUYHHB PASHORIACLA, a Ta-
KHXB NUpHYMHD  BL nawedd cayydab Jlwpaps me upmBoanTs. 3arpygue-
nie, xoropoe npeacraBIA0Th fr. 21 pr. de eviet., ¢boguoii, n fr. 16 pr.
d. R. V., ¢b apyroit cropousi, Fiaumonpaspbumin, Ha Hah B3LIALL,
Murreiics, Kb BSNIALY KOTOparo nMpucoenmfserca n Padexs 33). Murreiicn
npemiogaraers, yro phmedia [faBia Bh.EROCMS MCPBOHAUAILHOMD BALE 01-
HOEATC: Kb OTBBTCTBEHNOCTH 110 Hayajsamb «auctoritas», OBTH MOKeTD,
b 1. H. stipulatio-awetoritatis, koropas, KaRb MblL CKa3aIH, MOBTOPACTH
cojepkanie ofazaunoctn Manumwuanta. JbAcrenrenrsno, 1pn TakoMD 1Ipei-
nojoxenin phuenia ITasia Buoaut woppextHs.. «Auctor» 0043aHB 3aI(y-
mare i, pasywberca; s yenmbxoML 32l(ETATE CBOETO LOHTPArEHTa; 00b
VCICBOIHOCTH ero 3augirsl MOJKHO CYIATH MG 10 Pe3YIBTaTy Npouecca
1, crbroBare’dsHo, MOKA HPONECCh HE OKOMYel’b, Heubss cLasars, W10
auctor HENOJHUIL CBOI 00A32HHOCTH, HEIL3H, 3HAYATH, M NPH3HATL €ro
CBOOOHBIMT OTh a° auctoritatis. I, ecam Bh pesyasrard lpoinecca oka-
xerea 410 «auctor» codcrgennocrn se nvban (cf Pauli Sent. II. 17.
3. «si dominus non fuit»), 10 HecyMoTpH Ha caydaiinyw rudeab Bemw,
HECMOTPA HA T0, 4YTO0 NOKynareflh TepuATs Marepiadbdwil  yuEepdis ue
OTh OTCYTCIBIA IPABA Y HPOTABIA, & MMEHHO OTb CIyIas, Bee-ke auctor
orgbyaers npeys noxymarexemn mo actio auctoritatis mim M0 MCKYy u3b

*) Girard. Nouv. Revue bistorique, T. 7-i1 (83 1r.), eTp. 385.
2y Mitters, Zwei Beitriage zur Quellenexegese ('h Zeitschrift. f Privat n
Qeffentl. Recht. 7. 17-it, cp. 37—43. Rabel, Haftung, etp. 27.



stipulatio auctoritatis, Taknp Kakb OEA3AACA He BB €OCTOADIN HCIOJIHHTH
CBOI0 OCHOBIYIO 00432HHOCTH BANMTATEH MOKYIATEN.

Ha ocnoraHin BCero BHINECKAZAHHATO MOMKHO UPUBHATH JOKA3AN-
HHMD, 9T0 00A3AHNOCD MANUURAHMA COCIOUMS 65 CYOLGHOY 3aupumm
CBOLIO KOHMPUIEHN.

§ 4. Jerann 0043aHE0CTI 3AMATE

Odpamaemca Kb TaCTHOCTAMDL W NPEAIAE BCEr0 Kh MPOMECCYAThHOI a'g:z;i:':l?“‘
dopwhk ucuoamenia arofi obasanmocti. 3pben npifiterea ocranoBAThCA WA
,"LBYX'E BOHpOG&X’BZ 0O TOMD KaKHMT MOPIJIROMD auctor ]IDHB.’IBR&?ICH Kb
npouecey 1101;3*115?03}1 Ch TPeThHMB, H O TONB, BbL Karoin ¢opmb onmn
Y'lﬁ(’-THOH&L’I’b B'L 9TOM IIDOTIGCC'T'-.

npouecey.

Focnogcrsyomee usbuie, Bpipasurelaymi KOTOPAro AH JAUHOMD CIY-
ua’h asamorca Bexmamws u flupaps 3¢), cumraers yphfomnenie (denun-
tatio) upojasna norynareieMbt 00 DBHEIIOMHOMD Upolecch TacTHHMD
agroms. Bexwmauns npn jokasarensctsl sroro. ssriana onmpaerca na Ilu-
1epoHOBCKYH actio in actorem praesentem (Cic. pro Caec. 19 § 5H4).
Ilnueponts noguepkuBaeTs IPHCYTCTBIG auctor’a, a, Takh Kakh, 110 Haua-
JaMb PHMCEAr0 TPAKIAHCREArO MPONEcca HCKB IPOTHBDL OTCYTCIBYIOWATO
HeBO3MOMens, 10, cibrosarensno, Lluueponsd ynorpedisers ci1oBo «actio»
He Bb TeXHUYECKOMDb CMbICHB, @, cTalo-ObiTh, HE JAeTH MPaBO NPEANOIa-
raTh, 4ro «auctor» BHBBaNGL BB Cyrh (DOPMANBHEIMG CHOCOGOME (HO in
jus voeatio); nauporunh Qopamymra, €b KOTOPOH NOKyIaTexsnh 00pamaerci
KB IPOJABLY H BB 4acTHOCTH ciioBa «quando te in jure conspicuo» aers
HpaBo XyMaTh, 910 auctor ABmACH BL €yxh 10 uacrmomy yehaomtenio
NOKYUATeNsA, Takh KaKb HTH CI0BA B OOPANICHIN K JHIY, BLBKAIIOMY IPH
nmocpegcrsh in jus vocatio, O Onl, 110 BHpaskeHio Bexmanua, «geradezu
abgeschmackt und sinnlos».—Pa6ean ), manpornss, noraraers, 4ro NOKy-
naTeis 3Bk POJaBIA IIYTeMbin jus voeatio n JepKUTCH ITOrQ BICLAJA HC
TOJBKO AA BNOXH ApeBHed, HO Jaxe 1A A10xXH nponecca per formulas.
JMoxasarerncreoMs atoro 1no mmbniio PaGens caymurs fr. 49 pr. D. 5 1.
IIpu3naBas mayaabLHbI CI0BA ITOrO (parMenta Bl €ro TenepeuiHeMs Buxh

#) Bechmann, Kauf. I erp. 115. Girard, Nouvelle rev. histor T G-0ii (321.)
crp. 189,
*) Rabel, Haftung erp. 16 m 22,
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IPAMMATHICCKH HERBO3MOKHEIMI, & IIOTOMY RHTeproaupoBantnvi, Pabein
s3aybnn uxn npepnaraers untarn «venditor ab emptore in jus voca-
tus» 38).

Ocdoporr  «denuntior» Byvbero mihi denuntiatnr, abficizurensuo,
CTpaHeHD, HO TAKD KakL MB eule pash BCTpBuaeMt TOTH e 000poTh I
y Toro ;ke [Tamma sp fr. 85 § 5 d. V. O, T0 Mp me umbemn aocrarou-
HBIXD JAHHBIXT s upisnamig fr. 49 pr. 5. 1. umrepuonmpozanuss 37).

Cn gpyroit cropous, oMy aprymenty, rotopuii Paders mpusogurs
A4 ONOXH APEBHArO Mporecca, & HMeHHO cehIkb ua npouecen ¢paux-
croil anoxu, rb nmogynaress npusickanh auctor’a myreMb «mannition,
anta, ROTOPHIl coorbrerByers puMcrofd in lus vocatio, BR snaueiin or-
nasarh ueapsa. Mrars, BO3MOKUO, 4TO BL OTAAICUHYIO 30Xy, OTH KOTO-
poil OflIaKo y HAch HOKABAMIA e cOXPAHWIOCH, NOKYuareah umbis npaso
A rpusievenid mpogasua mpudkrate £% in fus vocatio; HO BB 3MOXY,
0Th KoTOpoil Mel umbBemn cpbgbuig, O0b 570 NpaBo Vike IOTEPID, 4TO
Jerk0 MOKHO OO0LACHUTL OcTabdeuieMb. HITepeca JIA  [OKYlIareld Bb
IpoueccyasbHod saumrh nporaBid.

Auctor—emo- flBuBmnesr 1m0 30BY MOKynmapesAa n npusHapbh cefs  (Bh orBhrn Ha
o en «postalo anne fuas auckor») auctor’ods, npoiasend BCTYUaeTh BL IPO-
neces. Raxoe ke wolomenie 3aHmMaerh OHb BB aroms nponeceh? [lo
mabuiio Xywce 38) norynaress ocraerca CcrOpoHOR BEH nponecch, 1o
CREPXDb TOFO BL Ipouecch BETYIaers H auctor Takxe Bbh Kavecrsh cro-
pount. Tperifi Buwmraurs cb auetor'odbs HponerHpyers  PopMyIon:
«quando to injuria auctor fastus es ete» u 3aRNOUALTH ¢H HUMB 0CO-
Owii cakpaments, I'muoresa Xymxke, ne umba BL CBOIO IOIB3Y HU OLHOTO
fake RKOCBCHHAIO [MORA3AMA HCTOYNUKOBD, CTPATACTH TARAMYE HEIOCTAT-
KaMu, Kotopele nbmaiors ed nesbpoarusnm. W e camoms xbak, passb
MBI BB mpasb (e3b HOMOMKITeNbHBIXD YRA3aUifl HCTOTHHEOBB ITPEIIONa-
rarhb puMckiii npoueces smoxu XIT tadmuus, me rosopsa yike 0 BpeMeHH
toake pauiiess, pasBATHIMG Ve HACTOABLEO, WTOOL COBJIAZATH CH TAKHMD
CHOKHBIMT, OTHONIEHIEMB, Kakh LPOIECCYAILHOE €OoydacTie, Kakh NpHCOe-
amdenie TPeThAr0 Kb ueruy win otebTiMEa Ha npasaxn CTOPOHB TIPO-

8) Rabel, Haftung erp 16; runoreay Rabel's pasahmiiors Brassloff, zur
Kentniss d. Volksreeehts erp. 15 u Wenger, Zeitschrift. f. Pr. n Oeifentl. Reecht.
T. 31 eTp. 162

“y Cpen. Erman, Savigny-Zeitsehrift (R. A.) 1. 25 erp. 461.

) Huschke. Multa n. Sacramentum crp. 431 1 Nexum etp, 182,
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necca? M paate: passh omars raku Ge3s BCARHNT VEA3aHil BT HCTOM-
HAKAXD NSl LB npasb npeimoarars, 70 PHMCKOE TPABO MALULIO N0 Ka-
KHWB-T0 COOOPAZENIAMT UYMIAMT HCHOHATHO SaYPYAHNTH YPETbABICHIQ
BHAJHKAIIN, MAJ0 TOTO OODATHTH e BB UpeAupisric BECLMA HCKOBAHIOE?
A Taxofl pesysnIaTL [MONYUAETCH, eCHH AEPRATHCH TeOpin Xyuike, B TOMD
cayuab, Korjga OTHCKHBAGMAd TPOTHAMB JNHIOMSL Beb HyTeMb Iocnhjo-
BATEJBNION NPOJAAI NEPexoanAa Kb WBCKOABKIMT JIHUAMDL: YTOOH Cb
EUKIRND AUCtor’0MD 3aRI0UATh OCOONA cakpaMenTs, Tperiii BHHAUKAHTT,
AOXEeHD (Bb 9MOXY, KOLAR CakpaMeHTh ue ofbmanca, a nasaici Hagnd-
RO cymnoil) mMETh ua roToRB, GBIThH MOKETH, BECHMA UBPANUYIO CYMMY
B CBEPXD TOTO PHCRYETh MHOTEPATH BCK OTY CYMMY, eCHH Cyabda IIpH-
3uaert ero TpedoBaHia HeocnosareabinMa. b JOIHEIMD OCHOBANICMT,
noaromy, runoresa Xymee serphbuena Gnira sy anreparyph orpui@areasio.
Msn nucaresed, BHICKA3aBMNCA O wuameMy nompocy Rapaosa, Bex-
Manmn, dupaps n Rreins 3%) npusuaors viacrie anctor’'s Bn npoueces,
MHETO  farinuwneckums omuouwenieas, BHauenic KOToparo 06UAPYIRIBAIOCH
Ay 60 6mopols emadin npoveced . gudicio,. Takh KAKL anctor Imum
TOMOTQIs BT (PECTABICHIH J0Ka30EEILCTEG | MORYIATENI0, KOTOPBIT 0IHIID
cocT0805 0TBbTYNEOMY, BL uponeeeds. Ho, dipeswae Bcero, ecan poin au-
ctor’a wicro QAKTHICCKARK, TO 3a9BMD TOABAAETCA OWB, KAKD HTO MBI
sugunt usb Gic pro Gaec. 19.5 yxe BB mepsoii cragin mpouecca npeis
MArpcTpaToOM®, rab 0 npercranreMld KaRuX'b-1H00 A0K23aTeIbCTBH H phum
OwiTh 1€ M0KeTh? OBOCHOBHIBAS TEOPIK), CTOPONHHKH DA3GHPACMATO B3IAIA
apryMeNTHpYIoTh Tarbhliauetor ue MOKCTL BCTYIHTL BB MPOHECED B Ka-
qecTsb MPONECCYAILHATO NPeACTABHTETA MORYIATeII, Takh Kakh Npoueccs
per legis actiones mwe suaern cyae6naro upegerasaredncrsa (Gai IV § 82);
no naabe, TpeGopauie KonTpaBunINkain orn orebrunka (Gai IV § 16) k-
maers auctor'y BCTYNUTL BB NPOMECCH B KayecTsh Cropomm BL 3ambin
mORyMaTens, Takh Kakb auctor, COBePMABL MAHIHIEI0, HepecTals Outh
COOCTBENHUKOMT 47),

Bb ocnosb aroro pascyiienia Jdemurh NpeinodoikeHie, UT0 vike
nauboJke APEBHAA pUMCEad BARZUKalia ObTa nekown o opask cod-
CTBeHHOCTH, “TO, crbioBareanHo, y#e HEKOHM. Pumaane awhmn smomrh

) Karlowa, d. rémische Civilprocess zur Zeit. d. Legisactionen erp. 75—76.
Bechmann, Kauf I erp. 116 npumbuanie; Girard, Nouv. Rev. histor. 1. 6-0if (82 r.)
erp. 188, Klein Sachbesitz u. Ersitzung erp. 251 can,

) Girard, 1. c. e¢Tp. 188,
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nmwhau  smoank caomusireeca nouArie mpasa codcrrennocry. JLicrsu-
TCIBHO, 0D H3D CTOPOHHUKOBD pasdupaeMaro Bsraaga, LKapiosa, Bel-
CRA3BIBAETD, [PABiA He Bb CBA3H ChL HANIIMDL BOINPOCOMD, cibayouaro
poa MEGIE: «es muss behauptet werden» roBopurs 910TnH aBropyn, «dass
das romische Volk schon damals (1. e. Bp nanGorbe otabasusiii nepioxs)
den Begriff des Eigenthums mit derselben Schiarfe erfasst hat, wie
spiater, dass in den Worten der legis actio «hunc ego hominem ex
Jure Quiritinm meum esse aio» der Eigenthumsbegriff ebenso scharff
und deutlich ausgedriickt ist, als in den Worten der formula petito-
ria» 4!). Ho mpicib, KOTOPYIO TakDh Kareropuiueckn nhickassizacTs Rapiona,
MBICAL 006 HeroanocT y Pnymuants sononat caomnswmaroca mowAria Impasa
COOCTBENIOCT; MO0 3AMAIATE JHIIL, ecan NpHanaBars, 110 PHyiaie
yHacabioBain 910 UOHATIE OTH CBOMXB TNpeikost (apifiness miu, M0 kpai-
neft ubph rpexo-mramukoss). Ho Hacko#bro ‘MbL MOKEMD CYINTH O CO-
CTOAHIN NPaBa y apieBb WIH y TPERO-MTAINKOBD, 10 HE NOJTBEPILIALTCA.
Mugorepmanin, ropopurs Bepnredes, He 3HATH Pa3BATATO TIOHATI npasa
COOCTBEIHOCTH; OTHOMIeHIE 1Al Wh BEUIH, TOBODHTDL TOTH Me ABTOPH Bh
apyronns swbherh, Bp nHE0O-repMallCKyi0 300XV He MOKerh OHTh Xaparte-
PHM30BAHN KaEkb IpaBo coOCTBEHUOETH BB crporomd cusicak 42).—[pyroii
apropuTers Bh 00JacTH jpesHe-apifickaro mpasa Jesicrn moxgeprs ana-
JA3Y ApeBHBHIIYIO BHEJIMEALI0 Y PEMIAHD, IPEKOBH, LEPMAHUEBD H CJa-
BAND ¥ BHHECH yOhaemie, 40, u ABYCTODOHHOCTL BHTJMKANIN H (OPMY.Ia
«rem meam essg aio» BOCXOFUTH Ya&e Kb amoxt apifickoi 43); mo Tors
®e nmucarejs Bh WHCIE MNCTATYTORT H3BLETHEIXG TPERO-HTAINKAMD He
nombmwaers npasa cofersennocty 41). A ecam Takb, TO LIMAHBLIA IYTL,
oTabaglomii apxanueckoe «meum esse» OTh mewm rsse BL Cmuicah pas-
BUTATO TMOHATIA COOETBENNOCTH, TPOHAens JATAHAMI U B MacTnoctn um-
aanamu yxe pn Hramxing none Toasko mewn esse apesubimeit legis actio

M) Rarlowa, Civilprocess etp. 96.

**) Bernhdft, Zeitschrift f. vergleichende Rechbswissenschaft . 1-miit erp.
19: Einen ausgebildeten Eigenthumsbegriff haben die Jndogermanen noch nicht
gelkannt.—Ounb-xe, Staat u. Reeht d. romischen Kbnigszeit erp. 165: ,Das Recht
d. Besitzers an der besessenen Sache und die Form, in welcher es geltend-ge-
macht wird, ist uralt und stammt sehon aus der gemeinschaftlichen Vorzeit
der Jndogermanen. Es charalklerisiert sich absr wichl als ein eingentliches Figen-
thumsrecht sondern lediglich als Beziehung der Person zur Sache.

) Leist, Alt-arisches jus civile, 7. 2-0# c1p. 266—292, BH 0COGSHHOETH CT].
266. 288.

**) Ledst, Alt-arisches jus eivile 7. I-pii erp. 10 u 11 1 upas. #a erp. 11
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He paBHO meum esse (OPMyNbl METHTOPHON, HO 1 BHYTpH caMoii legis
actio He Beerga osHavajxo omno u 1o #e.—OCb Taxod Toukm 3phHiA
sawbna morymareaa anctor’owms jua apesmbiimed legis actio He TOJBEO
He [pejCcTaBlIfeTh LAKuXb-1M00 3aTpyaHenid, HO HAJIPOTHBL ORABHBACTCHA
secbMa  BhpoATHoi, ecam uMbrn B Bugy repmasckoe 1paso, rAL taxkad
sambia nenocpejcTsento 3acsuabrenscrBoBana HETOUMMKAMI *), W 1paBo
rpedeckoe; BhL 3TOMB mocxbanems morymarean 110 CBOCMY BHIGODY MIH
OTBOJMIDL OTL Cceds HCKL, LePeBOJA ero ua npojasia (‘avdyesy il Tov
Tpatiigx) WAK &Ke OcraBadch Bb mpoueceh, Beas ero amuno (astapaleiv) 46)
0 TEPBYIO HPOHEAYPY «avaywy¥» H3CHBIOBATEIU NpPH3NAINTG €LLICTBEIHO
cywecTsoBasiiel vb pesuens npanh. —Bosspanascs kb upany puMcKoMy,
MEL B 1A o anoxm legis actio, KOUja 1puBO COOCTBCHIOCTH CJOEIIAOCH
OKOHUATEBHO, KOTAR «neum esse» BL legis actio moayumio suauenie
apaBa COOCTBEUHOCTH, HE BHIHMb 3aTPYAUEHIT ‘maa saxbus auctor’oan
norynarexs Bh upouecch €L TperbuMn BHIHEANTOMDL B HMEHHO 110TOMY,
MT0 HCTOYHHEH OCTABIAOTH OTKDHTHAMTL BONPOch 0 (lopwb, BH LOTOPOR
A0UEEeI, OBLIL TIPOTERATL LPOHECCh auctor'a ch TPeTLHMh, 0 CYIHOCTH
copa Mesxty sruyu smiasu. K MbBOBCE e 0643aubl AyMATh, 410 ITOTH
mponecest OBLIL Takike TPOUEccoMs 0 upanh cofcrsennocti; UMTPOTHBE,
MBl MOZEMD NpPenoI0auth, 1T0 anétor BCTYNATL BL HPONECCT ¢ YTBep-
AJeHIeMD, MTO BUHRKALA TPETRATO JIHIIENa OCHOBANIA ILII YTO OHbh—
auctor—ub 1pash/ BHID COBEPHIMTS OTYYLAENIC Bemu N, UAKOHEWD,
9T0 ONDB BB CROE | Bpess mupiodpbas  seu upasodbpuo 47).—Hakonens,
st 3noxH GopMVILAPHATO APOLECca Ml APEALe BCero 3naeMnb, ro anctor
OOBIKHOBRHHO YHACTBOBAXD BB Npoueceh sb kavecrsh npegcrasure. 1, NOTA 1
CBOEOPA3NAr0 NPEACTABHTENA T. Il procurator in rem suam noORynare.s
(fr.21 § 2 Dig. 21. 2 fr. 66 § 2 ibid). GCsepxs aroro gia s1oi snoxn Pu-
Geasb %) puoanh OCHOBATEIBLHO YRA3BIBAETD HA lOKASAHLI, KOTOPBIA JaeTh
fr. 49 pr. D. 5. 1,

) Brunner, Deutsche Rechtsgeschichte 1. Il-0ii erp. 504, 505: ,Jst der Ge-
vithre vor Gericht erschienen, um Gewiihrsehaft zu leisten, so wird ihm die strai-
tige Fahrhabe iibergeben... (Der Desitzer) scheidet formell aus dem Reehtsstreite
aus... Beklagter ist nur noch d. Gewihrsmann.

8) J[aa arradeckaro npara, Beauchef, Histoire du droit privé de la répu-
bligue athénienne, . IV. 135. 136, ok BE TIpuM. 1 NpUBEJEHA JNTCPATY pa.— A
rpeko-eruinerckaro npasa, R. Dareste 29 npumbiyanie Kb ¢ro nepesogy 1. M. 1po-
ueeca Hermias (Nouv Revue historique 7. 7-0if 3a 1883 1. c1p. 191—203).

*y Rabel, Haflung erp. 19, Terers npeh BHIH. 3.

) Raoel, Haftung erp. 15.



Paulus 1. 3 respons. (Lenel 1458)—Venditor al em-
ptore denuntiatus, ut ewmn cvictionis (Lenel: auctoritatis)
nomine defenderet, dicit se privilegium habere sui judicis:
quaeritur, an possit litem ab eo judice, apud guem res inter
petitorem et emptorem coepta est ad suum judicem revocare.
Paulus respondit: venditorem emptoris judicem sequi solere.

B aronn Qparsenth pasno narepecini B BOIPOCH, UOCTABICHHBIIT
opnery, 1 jpanunil mamn otbrn. dRemanie upogasua, BETYNUBIIATO Bb
NPOIECED, OCYUICCTBATL N0 OTHOWEHio kbp Heriy «privilegium  dowam
revocandi», nMBers eMuess UL TOLAQ, ecan 0N, npodasews, oduis
yuacmeosada 65 saxmouenin lifiscontestatio v 3aK0MULS €6 HA CBOL UMA.
IlaBear oTHOCHTEA Kb ATOMY :KeJalild OTPHUATEILNO; 10 ONDH JAJeKD
orhL  TOr0, uTOGL OTBeprarh ero Tawh phUATeNbHO, XKakh I03me 0T-
peprs anagorminoe skeaanie nmeparops Jiokgerians. (e. I Cod. 3. 19);
OI'b NE JACTL €BOeMY phuienilo, Toro MOTHBa, ROTOPKUE BLICTABIACTD HMIE-
patopn: «in rem actio non contra venditorem, sed contra possidentem
competity, ©OpUET, yRasbiBaeTt LIS A NPaKTHREY (Sequi solere), roro-
pas nporusopbunrs meraui npojasiua. Turod rapaxineps omewma acio
yrasveaems, o s QUHNONS. NPOUCCCH RPOOUBCYE WIPALS PO TC
QARTIMECKAr0 HOCOOHHER MOKYTIATENS 1 He HPOLUECCYAIbIAr0 ero mnpej-
crapireld, a cmoponst 1),

Yragaunsid  ApieHige (POPMYIAPHOIO [pOLHeCcca NPEJCTABIAOTT e
IOBIUECTRA, A UPAMOC NPOZOJLEEHie TOro uopagna, koropmi xbicrsosais
yi&e Bh 31moxXy npowecea per legis actiones. —Bwn urorh, iunomesa, wmo
anctor yoce 63 dpesimwinmers legis actio semynais 63 3aMWHY NOKYNA-
MEAA, YCHPAHABULLIOCH 133 RPONECCH, PHTIOTE3a, EOTOPYIO BB JTHTePATVPY
samminants  Pvaopdn, Podrrs, [Hpmoreps, u Padeas 30), npedemas-
asemes oonwke emwposmuod, wEwn rnuoresa 0 wiCTO0 (AKTAYECROMD Vda-
crin anctor'a Bn mpouecch.

Jlia sasepienix  IPONECCYAIBHOA CTOPOHBL BOIPOCY YRAKEMS ele,
UT0  HPOJABEIs O0A3AHD  BAU(UMATL TORYUATEdl LAKD BB IPOIECCaxs

*9) Rabel, Haftung crtp. 16.

) Rudorff, Zeitschrift. f. geschichtliche Rechtswissenschaft 1. XIV' erp.
432. Rechtsgeschichte I1. § 36. etp. 131.—Voigt, XTI Tafeln . [I-oif eTp. 199 upum.
20. Pfliger, Leg. act sacram. erp. 58 can. Rabel, Haftung. orp. 14—19. Muol He
MA3LIBACANT BT 41eah eToponHurons atoit runorteant Lotmara (Legis act. saer.
erp. 6 ean w Krit. Stud. in Sachen des Contrav. erp. 128 ear), Tasdh KAKb OHL
RRIBOIMT'R €8 Hah orevrerBin contra-vindicatio, uas nomomonia, iporasophuainaro
Gai IV § 10,



NACCHBHHIXT, T. €. Bh 1010keHin orghrynka, Tah I Bb NPOLECCAXD ak-
THBHBIXDB, T €. BL mogoxenin nerma. Lot apesubiimeit smoxm 210 camo
€000it BHTeRACTL 03B ABYCTOpoHHOCTH (jud. duplex) Banjuralin, He pasiu-
yapmed eue mexly ucrinoms u orpbruncomsn. Jam amoxm Kraccuveckoli
910 JIOGA3BIBACTCA BAKMOMUTEIBUBINE  CAOBAMH, Vike Pasgh HAMH HTHDPO-
Bammaro fr. 75 Dig. 3. 3.

Raxn wmel suuge supban, w0puers npusmaern 38 IPOAABLIOMD, IIPH-
BHIBACMBING KB 3amuth morynareas, upaso na cautio de rato oTn negot.
gestor’a MOLYNATENA HA TOML OCHOBAHIN 1TO,

«si fundam agenti vestitnerit, nihil prohibet dominwm
rem petere et cogi venditorem rursus defenderes.

Ho b aroMn BOsMOMHOMT BL Oyiyuess npomecch dominus T. e.
HORYNATEb BHICTYIUTL Bh POJM HCTIA.

§ 5. Kpyrs ahiicreis 06#3a8B80€TH 3ANIHTEL

lepexoauars h BOUPOEY, Bb RAKNXD  HCEAXT NOKynaress uwhers
NpaBo Ha 3aIUTY Tpojpasma. 'n KPyIb ITHXD HCKOBDL HE BXOAATH CHOPHL
0 Baagbuiu; WO CHOj@R UpUHARIexarh BCh HCRI UeTHTODHHE, T. €. KaLb
uckn 0 npasb coOETBEHHOCTH, TakD [t O CEPBHTYTAND.

A) Coopn 0 waabuin, Hermouenie mponeccoss Hocceccopisxh Mt
ocHoBhiBaeMD Ha crbayiomenms mberb nCTounHROBL:

Ulpian. 1. 70 ad ed. Fr. 35 Dig. 19. 1.-—Si quis fun-
dum emerit, quasi per eum fundum eundi agendi jus non
esset, et interdicto de itinere actuque privato victus sit, ex
empto habebit aetionem: licet enim stipulatio de evictione
non committatur, quia nou est de jure servitutis in rem
actione promuntiatum, tamen dicendum est ex empto actio-
nem competere.

Species facti taxosa: 1wbero npiodpbas KyLIen y4acToRb Cb pyia-
TEJALCTBOMD NPOJABIA BL TOMb, MTO Y9aCTOKDL CBOGOJEHT OTh CEPBATYTA
ppoxoaa; s3arbyb, NOKyNarenh UPOMrpaTh NPOUECEt, Bh Koropowb ibkao
npo 0 GakTHIECKOMD OCYLIECTBICHIN TPeTLHMD JTHIOMB TpPOXoxa (inter:
dietum de itinere actuque privato). Yasmiann Aia nogdyueHia NOKyma-
TeIeMDh BOSHAIPA:EAENis OTL NPOABHA  OTCHLIACTL ero Kb actio empti,

A) TMponeccwt
NoCCecLopHELE,
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CumTas MCEbh u3b  «stipulatio de evictione» neymbcriunimn, Taks Karn BH
npouecch, KOTOPwIl UPOMIpars NMOLYIaTens, BONPOCh o upash ma cepsu-
TYTh He nogmMaica («quia non est de jure servitutis in rem actione
pronuntiatum») ~—Fr. 35 d. A. 15 V (19. 1.) Bb TOoNB Bugh, wan mm
ero reneps untaemb 8L Jurecraxs crowrs e nporuBophuin c¢n apyruws
phireniens Toro-me Yismaua, a nMenno

Fr. 38 § 3d. V. O. 45 1. Ulpian. . 49 ad Subinum.

Si quiz furte non de proprietate, sed de possessione nuda
controversiam fecerit vel de usufructu vel de usu vel de quo alio
Jure cjus, quod distractum cst, palam est committi stipula-
tionem: habere enim non licet ei, cui aligind minnitur ex
jure, quod habuit.

Ecan caosawn «de possessione anda controversia» fr. 38 § 3 d.
V. O. npmjasats Xt OPAMOR ¥ GAMAARMIA CMBICTL: cropa 0 naaxbuiu,
1, ecan upusnapars fr. 35 d. A B V. mogmunnne,, 10 nporusopbuie
vesry o6omyit phueniayu ogesuguo. [Ipasga, Buwrureiixs n dlupaps 1)
nous coutroversia de nuda possessione fr. 33 cit. pasywbors ners o
pash samora m CCMMAOICA BB JOKA3ATEIRCTBO TAKOO CIOBOVHOTpEs.ic-
nia na fr. 66 pr. Dig. hoot. 21. 2 verbe..... Serviana.... nudam posses-
sionem avocat. Ho en arnab cormacnreea weansa: ecan Iannmiany (fr.
66 cit) ca mounw sprwin npaxmuveckaro agpexma  Ceppianopa ueka
MOTD BHPASHTRCA, W0 OHTL  «avocat nudam possessionzm», TO ejBa-Iit
MOrs  Yabmiaut Hazsath cropused sonpocs («controversia» ), phumessii
ATUNL HCEON'B, BONPOCH 0 npash saiora soupocoMth «de nuda  posses-
sione».— llpapniobe, nodroMy, Rawh CLAsano, COXPAHHTL 32 CIOBAMI
»de poss. nuda controversia» wuxbs IPANON CMHICTL M BHBOLHTL HSD
fr. 38 § 3 d. V. O., mo stipulatio duplae rapamTiposaza nORymaTeld
OTH NpHTAsAHIl nocceccopunixt 52).—Ortnocurensno ae fr. 35 d. A. L.
V. Mm moxwsyexca npieMOMb, [OCPEICTBOML KOTOPAr0, RAKL Mul BLLIe
puxbiu, Murrefics neroaroBuiacrs fr. 16 pr. D. h. t. 1. e. Mul OTHO-
camn fr. 35 s omemmemsennocn wpodasua 1o nevasans auctoritas m
sambugenms ciosa «stipulatio de evictiones crosayu «stipulatio auctori-

SN Windscheid, Lehrbuch d. Pandeetenvechts (3 u31) 1. 2-oii $391, npum.
27. Gérard. Nouv rev. hisr. d. droit. 1. 7-0it (1833 r.) eTp. 961 e
%) Bechmann, Kauf I erp. 379,
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vitatis» (Vat. frgm. § 10)53), a osra mocabmiaa Cromy:Iagsa, KAk Mbl
yike Bbme sadbTi, Bo BeeNtn cabayerb HauadaMT OTBBICTBELLOCTII UL
NAUMHTIAIIH.

B) Npursania nernropusit. Basenbiimii cayvaii aro—uckn o upash
codernenniocTs na upiodphrennyo Manmunamied sems. 90 MOELETH OBITL
B HeRDd 0 coderermocts nognon (vindieatio in solidum), nam uern o
cobersennoctn B nagbernoi toah nam ua peansuyn wactb Beupn (vindi-
catio partis pro indiviso wm pro diviso). Auctoritas BL TpmwhHeHIN
ip vindicatio partis poxassBaerca fr. 72 D. 50. 16 (Paul. 1. 76 ad
edict) u fr. 53 pr. Dig. 21. 2 (Panl. L. 77 ad edict): oGa atn mbera
B CHIy CBOGH HUCKPMNIIM JOJLKIL OBTH OTHECCHS Kb OTBBICTBEHIOCTH
10 navazamn «auctoritas» 54). Ocoduit cayuail BIIHRAIIL HPCACTABALIT
pL Pavb news o esodoxh amua, nplodpbrenuaro BG kavecrsh pada (vin-
dicatio in libertatem): doastmuncrso wherp nst msecs Ilnasra, upusze-
RAeMBIXT KD VYCHI0 00T OrBhICTDENNOETH MANUMManTa, BMbBOTH BL BHIY
HMEHI0 HTOTL cayuail; csepxd TorQ w5 Jlurecraxs nocabicrsis  npogakn
r. H. «statuliber» oGevaaoorca Bb omiont aberh fio 39 § 4 D. b L
21. 2, xoropoe BE CHIy cBOogi nuckpunuin—Ilulianus I. 57 digestorum—
IPAMO JOTAHO ObhTh OTHEEeN0 Kb a% ancboritatis 5°).

Auctoritas, T. €. 0683aHHOCTS MAHIBTIAHTA 3AI{HINATSL 1plodpbrare. it
u orgbuarh 3a 1eORAZAHIC WAl HEYAAUHOe OLasauie sauiursl uMbers abero
GRS TPH IPETHABICHIM TPETLAMD JMIOMDL HCEZ O CepBATYTH IHYHOMD
WM BeNOMD, OBPeMEnaomaNS UPOJANIbI yIACTOKD, Takb H Bb CIydah
ncka npiodpbrarest e rperbemMy o ceppuryrh, upioGpbrennons Bmberh
¢b npopanusis  yuacteoms. Ho giam yeranopieuia orsbrersenmoctir sa
CePBUTYTH JIHYHBIA JOCTATOUNO OAUOR MAIUUNANIA, TOPAA KaKh B OFHO-
IUEHIH CepPBUTYTOBb BEUHbIXT 11e00X0uMa 0co0ag rapantid MPOIaBUR, ri-
PAHTIA MXD OTCYTCTRIA (CEPBHTYTH NACCUBOBIC) MIH HAMIMBOCTH (CepBi-
Tyrsr aktmsnne). [Tooromy, ecnu-Gxi MaHUMITAHTDL HE OTOBODHIDL  Cymie-
crBopamie y3y()pykTa M CePBHTYTa MNPOXOAA Na NPOJAHHONMT YUacIkb,
Hpejuoaaras T0 H ApYroe m3BBCTHLIMGD npio6phraremo, TO OHDL HECOTT
orshICTBEHHOCTD 32 BAKIIID y3yPpykta H 1e oTRbuaetsh 3a HBNKNI0 UpaBa
IIPOXOAA.

83) Rabel, Hattung, etp. 71, upmi L
54) Lenel, Edietum perpet. erp. 428, 420.
) Lenel, Edictum perp. ctp. 425.

B) Mpoueceet
NETHTOPHLIE,
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Iy, 66 Dig. 18. 1. Pomponius L 31 ad Quintum Mu-
eium. In vendendo fundo quaedam etiamsi non dicantur
pracstanda sunt, veluti ne fundus evincatur aut ususfruetus
ejus, quacdam ita demum, si dicta sint, velati viam iter
actum aquae ductum praestatu iri: idem et in servitutibus
urbanornm praediornm,

®parsenrs naurs, prima facie, ommocntea Kb wymrh medopyais-
10fi ), HO TOTOWeHLT BL Hews Beckazansid nMBOTHL MECTO W BEL Civ-
uak kymur Gopyaisuofi (ManupnaIin), Lakn 970 MOATBEPEAALTCA CAbLy-
LU YRAZAMAMIT HCTOMHIEORD.

. O «petitio ususfrnctus» rosopurs fi. 39§ 5 Dig. h. t. 21. 2
Tulianus 1. 57 digestoram [Lenel 785)

Qui servam venditum tradit [L: mancipio dat] et dicit
osumfructum in eo Seiicesse;cume ad Semproninm pertineat,
Sempronio wusum fructuan petente perinde teneatur. ac si in
tradendo [L:anancipando] dixisset usus fructus nomine ad-
versus Seium mon teneri et si re vera Seii usus fractus fue-
rit, legatus antem ita, nt, cum ad Seimm pertinere desis-
set, Sempronii‘tesset, Sempronio uswm fructum petente tenc-
bitur, Seio agente recte defugiet.

By navess  fparventts  uecomuburo wiers pbun 06% orsbrerper-
HOCTIL 1O TAYATAMb auctoritas, Kakh 910 00HADY&HBAETCA aA3h cxbuylo-
IUXE 00CTOATeNbCTBY: a) tradere BhL (parmenth, OueBHIHO, HITEPHOIN-
posano marbero mancipare (exm. pecrurymiso Jenean); b) orskrersennocts
[pPOJABIR  HAUNMUARTCH €L MOMCHTA %PedsAsreuin Kb NOKYIATENO HCRA
005 ¥3yQpyrrh 1 OCHOBHIBAGTC MMEIUO HA JTOMDL HPETRABICHN HCLa
(verb: «Sempronio usumfructum petente tenebitur»); a 210 Hecommhuio
VEA3BIBACTh HA OOA3AHMOCTD UPOJABHA 3aNMIATL HOKYUATELT; €) Bh KOHl
$paryerra ynorpedseno seipameuie «defugiet» €1 oueBmAALIMT npOmMY-
CROML OPEIH TS CT0BA «anctoritatem» —repyMans Texuugeckii 11 o3ma-

%) Pernice, Labeo TIL, crp. 118 upHsiecaers —H, TYMAEMb, 0CHORATGILIO—
fr. 66 eit.—wb ofizacrn auctoritas. Cp. ragxe Huschke, Nexum erp, 183, ITPUM. 272,



Yelia VILIOLUeNl HpojaBia 011 00:A32UIOCTH 1UPOIECCYATbION BamHTh 37).
Buberdh co rhun fr. 39 § 5 cit. 8 cBasu ¢p fr. 9 Dig. 19. 1 n fr. 62
§ 2 h. t. (21. 2) NOKaspBAETH, YTO MAHUMIAHTL MOFH CTOEMIb CH ce0s
«auctoritas» myrenn 1. 1. deductio ususfructus, T. €. ykasasp Ha cyuie-
crsoBanie ysypyria, o uemn u jpbiazacs coorpbreiByronad oropopka Bb
sanmnanin («fundus mihi emptus esto dedueto usufrnctu, qui Titii
ost» ) 58),

2. 001 nckh o cepsuryrh BenHoMT TOBOPATT

Fr. 61. Dtg. 21. 1. Ulpianus libro 80 ad edictum.

Quotiens de servitute agitur, victus tantum debet prae-
stare, quanti minoris emisset emptor, st scisset hanc servi-
tutem impositam.

Yiaonmiams cOOCTBEHIIO 3aILAT6H YeTAHOBAGHIeMT pasMbpa KomjeMnailin
MPOJABLA BD JIOIL3Y HOKYIATel1 Bb cayua’l BLHrpsiia TPETHHMD JHIOND
npoiecca 0 BeuoMt cepBuryrh; Ho ropmern  wecomichnuo umlers BL
BHAY OTBBTCTBEHIOCT, TIO HAuATaMb «auctoritas»: MO €ro CJ0BaMD, HPO-
aasens  orsbuaern s paswbpb: equanti_minoris emptor emisset» 3a
npowpaty npouecca (victus); cv T04RE 3phuis «auctoritas» o1o0 pnoank
wocabaoBare b0 NpojaBes e Bh CHIaxb ObIh HCIOMIHTL CBOK HPO-
[ECCYAJBHYI0 00A3AIHOCTL ORA3ATE) NORYIATEMO 3ALUTY H O0ITOMY HOX-
JeRUTL OTRBICTBEHIIOCTH; ToTAd Kawb LA orsbrersemmocrn man stipulatio
duplae, a hun Goxbe mo _aetio empti cBepx® IPOMTpPBILIA UPOTECCa He-
00X0MMMO emwe lpusesernie cyjeénaro phuieHia BL Henmodnenie, Kakb 510
BUAILO D3T:

Iy, 57 pr. Dig. b t. 21. 2. Palus l. 2 ad edictum
aedilivem. curulivm.

Habere licere videtur emptor et si is, qui emplorem
in evictione rei wicerit, ante ablatam vel abductam rem sine
successore decesserit ita ut neque ad fiscum bona pervenire
possint neque privatim a ereditoribus distrahi: tunc enim
nalla, competit emplori ex stipulatu actio, quia vem habere
el licet.

3y Bechmann, Kauf 1, crp. 244, Lenel, Edictum, eTp. 425.
By Bechmana, 1. c. Girard, R. hist. d. dr., v, 6-oii, e1p. 20I.
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Mtero o910 sanscrsoBano n3p wommentapia I'ag ko HiHETY Kypyan-
HEIXD JMHIOBD H, erBIoBaTeNsHO, HENOCPeICTBEHHO OTHOCHTCA Kb stipu-
latio duplae. Cppu. taxme fr. fr. 16 § 1, 21 §8 1, 2 u fr. 35 Dig.
b & 21 2.

[Torasanie fr. 61 Dig. 21. 1 p1a cepBATYTOBD HACCHBHBIND JH0NOI-
naworea mokasautemd fr. 75 Dig. h. t. 21. 2, xoropwii suberb cp rhnn
CAYEHTD JOKA3aTeTbCTBOMS Hpuvbuenia «auetoritas» o b mpomeccams o
cepnmymm AKTABHLIXD.

Fyr. 75 Dig. h. t. 21. 2. Venulejus 1. 16 stipulationum
(Lenel 73).

Quod ad servitutes praediorum attinet, si tacite seeu-
tae sunt et vindicentur ab aliop.Quintus Mueius et Sabinux
existimant venditorem ob evictionem [L: ob auctoritatem]
teneri non posse: nee enim evictionis «[L: anctoritatis] no-
mine quemquam teneri in eo iure, quod tacite soleat acce-
dere: nisi nt optimus maximusque esset traditns [L: manei-
patus] fuerit fundus: tunc enim liberum ab ommni servitute
praestandum.<Si vero emptor petat viam vel actumn, vendi-
torem teneri mon posse:  nisi nominatim dixerit aceessurum
iter vel actum: tunc enim teneri eam, qui ita dixerit. et
vera est Quinti Muei sententia, ut qui optimum maximum-
que fundam tradidit [L: mancipavit], libernm praestet, non
etiam deberi alias servitutes, nisi hoc specialiter ab eo acces-
sam sit. [L: «nisi—aceessum sit.» Tribon?].

Cp. Fr. 90. 126. u 169 d. V. S. (50. 16).

$parvenrs Benynes (fr. 75 de eviet.) Jeneus, Siizene n Paden 59)
IPUBHAIOTT MHTEPHONHPOBANEKIMG, KAKABIH BH pasauinonts paswbph: o
Buime npusefenund usnbuenia Jeneaa exsa am MOryrh BHI3BATH BO3pa-
:kenia. Bt mepsoii wactn, komuas caosamu «tunc enim liberum ab ommni
servitute praestandumn», pascMATpHBAeTCA OTBLICTBEHHOCTD  MANIHMIIANTA
31 CEPBUTYTHI IACCHBILE; MH BHIAMD, 9T0 MAHIUIAHTH OTBBUAeTs ML
Bh cayuah npamoii, €b cBoeii €TOPOHH, rapaHTiM CBOGOJAH VYaCTEA OTD

¥y Lenel, Palingenesia, L ¢. Fisele, Zeitschrift. d. Sav. Stiftung (Rom. Abt.),
1. X, erp. 316. Rabel, Haftung, crp. 92, upum. 3.



CEPBHTYTHAI'O OpEMEHH; Mbl BUIMMTD Takke H GopMy, Bb Kakoid a1a ra-
pantia Bbpakasach Bh anth Mannmnauin, 870 oropopra: uti optimus ma-
ximus est, u tabula Baetica paers mamt upambps Maumnpmauin ¢b m0x00-
1noii orosoproit ).

Ko nokasauians fr. 756 cit. cabayers poGasurn Cic. de off. 3. 16
n de orat. 1. 39, n3L KOUXT BHIUO, 4T0 MAHIMIIAHTE OTRBUANE Tarxke
H 32 YMBIULTENNoe (I0J03H0E) CRpuTie OTh HOokynaress CYI(ECTBOBAHIA
CepBUTYTA.

Bropas wacrs fr. 75 eit. (ors eioBm: si vero emptor.. n jo te-
neri eum, qui ita dixerit) odcyExaers oreErerBeHHOCTL 32 CEPBHTYTH
AKTABINE, KOTOPHE IOEYuaTeib npioGphirsn, kakn NpPHAAUIEKHOCT KYII-
aennaro yyacrea. M osn srons eayyal gaa orsBreTBEHHOCTH MAHIMIIAHTA
HeoGXoMIMa, UpdAMad ¢bh ero cropousl rapantia («nisi nominatim diverit
accessurum iter vel actum»). Oxnaro, o {opwh veramonsenia takoi ra-
pautiit npaMeixl  cebabuif Mst me mvbBems. Bexwaunt | cn jocrarounoii
BEPOATHOCTBIO IIpejrnojaraeTs, YTG W OUA OTPamkalach Bh akrh MauuWIa-
win npuausnreasuo vL cabryomems sugh: <eémptac sunt acdes cum
lnminibus stilicidiis ete. nti nune sung» 5').

Uro6H NOKOHYHTL €B  OOA3AHHOCTLIONMPOJABLY BAU(HIIATE 10 CYLY
NOKYHaTels], YRa:ELeNT eme OTMBYCHHBLT HCTOMHHKAMM OCIOBAHIA 0CBODOM-
qemia mpojapua orh 9rofi e6azammoctn. Ciofa oTHOEATE:

a) HMcreyenie epoka mupioophrarenuoii gasroctn. Yike 3aKOAaMH
XIT raGauirs OblIn YETAUOBJICHT OXHHAKOBHII CPOXS KakD Wi mpiodph-
TaTENBHON JABHOCTH, TARL W 414 juarensHocrd auctoritas. Tab. VI, 3
«usus (et) auctoritas fundi bienninm ceterarum rerum annuus esto» 62).

89) Bechmann, ctTp. 245. Degenkolh, Zeitschr. f. Reehtsdeschichte, 1. 9-niii
cerp. 127.

84y Bechmann, Kauf 1, erp. 247,

) H Texers 3aK0HA M ero TOJKOBaHie BO3OYKIAITL MHOTO GIOpoBh. Cu,
Danz, Rechtsgeschichte I, erp. 221, maxme Voigi, XII Tafeln, T 2, §83. Mu nep-
AHHUMES TOTO TOJKNBAHIA, KOTOpoe, no esuiabrenwcrBy Voigha (1. ), samuiars
yvie Salmasius, yuenstit XVII ¢ronbria 1 koTopoe Be HACTOALKE BpeMA 3alil-
m@aets Mowansen w6 cBoel paborb: ,Ad legem de seribis, viatoribus et de aucto-
ritate* oms BB § 3 Aaern rakylo napafpasy sakona XI1 Ta6mus: ,Fundo per
biennium emptor utator, venditor tam diu auetoritatem aceomodet evietionemgue
praestet, in eeteris vebus annus pro biennio observetur®. To-me ronkosanie
nawors FPoigt 1. e. w Pernice, Labeo, 7. 2 (2 u37H.), oTp. 328, KoTOpHIi 3aMbuaerh:
»die wahrscheinlichste Deutung dieser Worte ist und bleibt die: usus und aueto-
ritas, Besitz und Gewiihepflicht sollen zwei Jahre danern®.

C) Ocaobonue-
Hie aunctora ot
oBAzaHHOCTH
3ALHThL-

Cl] HaBHocTh



) Derelictio.

U wn camoms xhab, npiodphra gaBuoctsio npaso co6CTBEUNOCTH, 1O~
Kynareias Opio6phraerh BOIMOKHOCTD CaMOCTOATEITBHO 3AUHIATLCA 1PO-
THBL TPETHHXDL JAWB, HE nyxjiaerca oo.abe vb saumrh upogasma, noro-
DA [09TOMY M 0CBOOOMKIAeTCA 0Tb CBOCH 00s3aHHOCTH.

3axons Arrumia (semssheruoil jgars) 00BaABHTE «auctoritas» meno-
IAIIAEMOR HHEARHMDB CPOROMB BB caydal Manuumanin semieii kpajesnixr,
Takbh Kakb onh me Morau Obirh npioOpbraeymst paspocrsioo. «QYuod subrup-

tum erit, ejus rei aeterna auctoritas esto» (Gell. Noct. Att. VII.
7. 1) 53).

b) Jepeinruia noxynareiems upiodphrennoi e,

Fr. 76. Dig. h. t. 21. 2. Venulejus l. 16 stipulationwm
(Lenel 74).

Si alienam vem mihi ftradideris [L: mancipaveris] et
eandem pro derelicto’ habuero, amitti auctoriatem, id est
actionem pro evictione plaget [Ti «id est act. pro evictione»
Tribon].

Berapra rounmitazopamu cxob: «id est actionem pro evictiones»
ouesmana 54). Onumakopoe suanenie umbern n jpaposamie paby cBoboant
(manumissio). Hperpamenie auctoritas 8L 91oMt cayuas momuo sugbrs
u3n fr. 43 d. A, E. V. (19. 1) Bb pecrmryuin Jdewera (Lenel Paulus
1327).

c¢) lpioopkrenic wynuennoii seuw nokynareaeMnh no HACTBACTBY OTD
cOOCTRRIIMKA.

Fr. 9 Dig. h. t. 21. 2. Paulus 1. 76 ad edictum (Le-
nel 826).

~ Si vendideris [L: mancipaveris] servam mihi Titii, deinde
Titius heredem me relignerit, Sabinus ait amissam actionem
pro evictione [li: auctoritatem], quoniam servus non potest
evinci: sed in ex empfo actione decurrendnm est,

5%) Mul He HAXOMUMDL HYMHHLIME (I JIa/Ke BO3MOMKHLIMT) BXOIUTHL BB TOIKO-
Badie BechMa Temuaro gparmenta XJ1 Tadmupn: ,adversus hostem aeterna aucto-
ritas esto*. O "ems y Voigt'a, 1. e, etp. 208—209 u Bechmann’'a, 1. ¢. erp. 119,

8) Lenel, Edict. eTp. 436
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Ha ocuoBauin Toisko vuyro npupejennaro fr. 76 de evict. Mo#HO
¢6 Moo yBEPeHHOCILo CRasaTh, YI0 EOMIMILIATOPH CIOBaMI «actionem

pro evictione» sambuman erogaemee B1L tekerh Ilasia caono:  «anctori-
tatem».

§ 6. IocabxcrBie HEHCIONHEHIA 00A3AHHOCTH 3AN[ATEL.

Pascuorpbst  0CHOBIYI0  O0A33MIOCTS  HPOJABUA - MAHIMIIANTR, MBI
JOJIRHSL MePeiiTH Kb HoCHBICTBIAMD HENCHoHeH € UPOABIOMNS 9T0ll 06:-
3aAHHOCTH.

Maunanantn, RakDb Mol Rbne sughiu, 0643aunb 410 30BY HORYIaTE.1d
HBHTBCA BB CVIb, 00A3aHh BCTYNHTL Bh JIPOUECEh TORYIATEIT Ch TPeTh-
HM'D JHIOMB BT 3aMBGRY MOKYNQTei, 00a3anD, Uak0HeND, 3aluTAThL 110-
rynarend. Ouwn, cabroparersio, ne HenoinAerh croeil 00A3AHIOCTH, 2) ecr
BOBCE HE ABHTCA Bb CYIb, HaM b) ABNBLNICH, OTEAMETEN OTDH 3aUUITH NO-
KYNATeNa WIH, UAKONCID, ¢) eCan epd sampta neviatina ).

Bt oo60oMT H3D ATHXDB  TPEXT . GIyuasss, N3H KOHXT IepBHE 1Ba
nMenviorea Bb ucrTounnkaxs «auctoritatem defugisse», a rperii—«aucto-
ritatis nowmine victum esse», nonynarenh uMGeTs LKL NpojaBNy HCKD,
Hassamie KOTOPAro Bh _BETOTMHLANT 1€ COXPAHHIOCH 1l KOTOPHI Tenepn
NpHEATO HasnBars @ctio auncforitatis. Ho mpaso mera roasto Tenepn
BIICDBBIC BOZHHKACTH Yy Mokyuarexs. [ro mpaso tpedopark o1nL IIPOXABIA
CYNeOHOM BAMATH €Ty BHPAAKAACH COBPEMeHIOH TCPMHNOIOrICH, NpPATA-
zanie, He sauwmigennoe nceodt (Klagloser Anspruch) un sce snavenie
ATOPO NPHTA3AIISL BE TOMB, UYTO €ro HeyioBiersopenie cavinrh Qynpa-
MeHTOMT 1A actio auctoritatis ).

Bs amoxy «legis actiones» actio avetoritatis uporeraia sp odueil
popyh I IMTHBIXE HEKOBL, T. e. BB (opwh legis actin sacramento im
personam. Bt nepiogs upouecca per formulas intentio uwaniero ucka
nwbia, 0o npexnonoxeniio Lenel’s, arvrepnarasuyio peiakiio: Bb e npe-
AVCMATPMBATHCE KaRh CIYYad VEJIOHeHia OTBEIMME2 OFL 3alMTH  HCTIQ
(anctoritatem defugere), Tawh 0 cayvan ueyradm 3ToH samurnt (auctori-
tatis nomine vinei). Ho ¢opmyra gia actio avctoritatis nospniacs Bb

88y Bechmann, Wanf 1, erp. 116. Girard, Revue hist. d. de. 7. 6, erp. 202,
Rabel, Haftung crp. 19.
%) Voigt, X1l Tafeln, 7. 2, § 87, npua. 15. Rabel, Haftung erp. 20, npus. 3.

2@ auctoritatis
ed (uckoman)
gropMa H conep-+
sadie,
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atuers nperopa mumis uocab duae leges Juliae, oxouuwarcrabio 3ayMbuun-
UIHXT NSUHCARIIOMABIL MPOHECEs HPOHECCOMT (DOPMYIAPHLIMD, TAKD KAkl
ewe B anoxy lunepoma, cabrosareasno, yake mocab lex Aebutia, ju
lAMWero Heka eme cylmecTsoBaxn, kakt sapuyMt nys Cic. pro Caec.c. 19
§ 54, pro Murena c. 12 § 26, mopanoks legis actio 87), Uro6sr 86 aroTs
HePexoqIofl Nepioxs NPOLecEsh Medry MOKYNATeJeMsh H NPOJABIOML 06]-
TNTh Kb HPORSBOACTBY (POPMYAAPUOMY [PETODT 3ACTARISLTL  MAMUHNAITA
JaTh HETIY  OCOOYI0 CTHNYIANID, 00e3NeYeniyio NOPYIHTEIhCTBOMS, I
BOCTIPOMSBOMBUIYIO BT CBOBM'b COACPMAHIN BCE, K'b MeMY MANIUIAHTH Vike
ObLrh 00:3aHL BL cry Nawmymmanin. Tagoso, no ranoresh Jewems, mpo-
nexossgeiie r. 1. satisdatio secundum mancipinm, ¢b wotTopoii Mu BEEp-
Boie BeTphuaemca y Innepona (Cie. ad Attie. Vi 1 § 2)68),

O6werrs aetio avetoritatis wans py dmoxy legis actiones, rtaxs 1
Bl HOCABAYIONEe BPeM: COCTABIANA JBOMNAM CYMMQ, VILIauenuas npiod-
phraresess mammmanty.

O mamews nerb Xywre/ Bhemapiit cabiyoIia Tpn N0I0KCHIA.
O6berrs HCka HOPMAJBHO pases buh Hpoxamn, WO OCOGHMB CORIA-
eHieMs CTopows Morh OBTh yBeamueus pisoe. Co BrepenieMs IIpoecca
per formulas wams neEL BomeTh BL PASPALs TAKHXD HEKOBL, BL KOTO-
PHIXD 3UHPATEILCIBOOTBBIUNRA yBeMIMNBAIO CYMMY NPHCYHKICHIT BIBOC
(ubi lis infitiando creseit. in duplum). Eue parbe, Bt anoxy legis nctio-
nes NponexypoH s merg Omaa manus injectio 89).

Razpoe nsn 1% nmoxomenidi pasmo necocroarensiuo. Manus injec-
tio maa aetio anctoritatis mnrah ucrognaraM# He sacpuibreancroBaua It
TPV jJouyerurh pambuenie 2101t opoweayps, orphsmpasiiedi orphrunky
BO3MOKHOCTL TPOUECCYAIblon  GOpLOH, Kb OTHOWIEHIO, KOTOpOE TO Ca-
MOMY CYUIRCTBY CBOGMY MO0 Aapath OTBETUHRY caMbla  PasHOOGDABHBIA
Bospakenisa 1),

[Iporars rEmOTesH YABOEHIA CYMMBL NDHCYIRACHIA 3A11NPATEILCTBON,
orsbrunta secoMa Bhckuwns nokasanienmd caysnts Paul. Sent. 1. 19
§ 1, rab opnrcrs, nepenncaas uckn  «ubi infitiando lis crescit», o ma-
memMt uekh ne yuomunaers, n th pasevispenia, rwoumu Xynige nmtaerca

%) Lenel, lidict cap. 424,

) Lenel, Edict erp. 430.

Y Huschke, Nexum et 183—192,
) Bechmani, kauf I, eTp. 137.
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YCTPAHHTH CH.IY OTOT0 RBOspakenia, upaiiue merveersernn ). [logpoduo
omposeprs 310 moaokenie Xymme yie Pymopddn 12).
Hakonenr, uro racaerca yrepienin, Gyjito HOPMAABIGIT 00BELTE—

sinplum  pretii, T0 rnasnoe n0kazarexanctso Xymse fi. 60 Dig. h. t.
21. 2 raxxe ero ue MONTBEPKAACTD.

Javolenus 1. 2 er Plautio. Si in venditione dictum non
sit, quantum venditorem pro evictione praestare oporteat,
nihil venditor praestabit praeter simplam evictionis nomine,
et ex natura ex empto actionis hoe, quod interest.

Xyike OTHOCHTE DTOTH (pparments kb OTBLTEIBeHIOCTH MAHIHMANTA
no actio auctoritatis m e cropaxp «njhil venditor praestabit praeter
simplam evictionis nomine» BuauTL HOopMAELULTT 00verTH Heka. Onm
PascymNaeTh Takbh: TAKL Kakh 00% aetio empti rOBOpHTCA MWINR B
kounh (pparventa, To i HTOMY HCKY HPeAMCCTRYIOMAT acTh (PArMenta
OTHOCHTLCA 11 MOAETH; O OHA HQ OTHOCUTEA U Kh JRUKIUONION CTHIIY-
JUIEiN, TAKD KaRD, 10 NPEANOJOAeI0 OPACTa, Mem y CTopouamn e GpuIo
NHEAKOrO colvamenia Ha caywail asuuin («da ja eben voransgesezt
wird, dass nichls wegen_der Evictionsleistung ausgemacht ist») ). B,
HOCTBANENT  YTBEDU#AeHIN  Kpoerca, oanmaro, #ABuai ommbra. IOpucrt,
NNMEHIIO HPeANnoIaraérs, 4ro cOomwiaueHie o0 OTBLTCTBEHIIOCTII 32 HBHENID
COCTOANOCL N JMB BOnpoch o pasmbph orsbrersenuocry, o «quantums,
OCTABICHD CTOPOHAMH OTEPRITHEIMD “). Bo Bugy ouesmanofi uenpasmin-
nocrn  pascymgenia Xyme, Pygoppdn, n Kunpapn ) ornocars necn
(Qpavvenrs  whbaukows wp  actio empti. Ho n sra  nmrepuperania
exsa-m npasmaena. Romeunas dpasa crpajaers norphmocrsio anoararo
poaa ): a) aercnuecroo: koc, quod interest pabero ofmumaro y maac-
curorh ¢ qued interest; b) manbe, wa ocnosanim fr. 43. fr. 45 pr.
D. 19. 1 fr. 70 Dig. 21. 2 mu BB upash yreepixxars, 40 «unrepech»
Boureb Bh copepanie a’ empti qumb k1L smoxt Ceseposs *7), a morowmy

™) Bechmann, Kauf I, erp. 121. Gwrard, Rev. hist. d. dr. 6-0i1 T, eTp. 207.
) Rudorff, Zeitschrift f. geseh. Rechtswissenschaft, ©. 14-wiif, eTp. 444—451.
"y Huschke, 1. e. e1p. 138 .

) Eck, Veroflichtung, erp. 10.

) Budorff, 1. ¢. 446.—Girard, Rev, hist. d. droit, © S-0ii (84 1.), erp. 434
%) Rabel, Haftung, erp. 139.

") loapoduoers Bo Bropoit wans, noxa Rabel, Haftung, crp. 153.



a) Teopin
HYHKynaui,

3RMOA03PBHHKS  nayMu BhL HOLIRINIOCTH €I0Ba «et ex natura ex empto
actionis noc quod interest» me moryrn npanagremars Slsoieny, roropsii
auas n pbiersosaat L nexoxh mepsaro w mavaah sroporo phka Hauei
apbl ). BHTL MOKeTs, BL NPEANOIQAEHIn HITEPIOIANIE HO3BOACNO UOATH
HBCROABEO  Adblue: CHOBA OPHCTA BECHMA BHHI'PHBAIOTL BL SACHOCTIL,
ecin BL nauadah parvenra caosa «si in venditione» sambunth cionamn
«si in stipulatione». fpozens, maxo xymars npu Taxoms usbHeHin rexcra,
uvBrs npexn codoft crmuyasmio, quantum  KOTOpOit ne GBLIL  YKasairb,
1. e. u3sbernyo teneps mopn wmenemns «habere licere» ¥) u npusnan,
uro quantum pasent norymHod 1maarh. Kage on rtays nm owmmo, fr. 60
cit. OTHIOAD U@ MOMKETT CAYKHThL HOKA3aTe.IbCTBOMG Axa Xyuike, a Apy-
THXb JIOKABATCABCTBDL OICL 1€ MPHBEID.

Croms crado OGCTABICHHKA X0KA3ATeHBCTEAME 1MOJ10Menin Xynme Bb
CYUHOCTII COCTABAAIOTL JMIIb YACTHBIA BHMBOJAR 6r0 OCHOBHOH Teopin o
TOMD, UTO Bh MAHIIAUIN 9BeUTYAILH0 cojepaurcs nexum. R paséopy
910l Teopim M BcROpL TepenaenT, 3kben ke sambrumn TOILKO, MTO
HECOCTOATEILIOCT JACTHHXT BHBOAOBL, 'OBOPHT) 32 11RCOCTOATEILIOCTS
11 OCHOBHOTO WOI0MKEHIA.

§ 7. Korerpyrnia a® auetoritatis s mareparyps.
L. Jowesopnms meopin.

My B% cocroainl Temeph HepenTH kh pasfopy [MOCTpoenift actio
auctoritatis s auwreparyph. Pasnoodpasusia Mubuis nucarenefi no sromy
BOUPOCY MOCYTT OHIThL €BeieHb Kb ABYMb OCHOBHBIMT TPYIIANb, CMOTPA
MOTOMY, C'HTAIOTL JU ABTOPH HAINL ACKDL HCKOMDL M3b CIBIKH HiIH HCKOMD,
ocnopanuuNt na aesnrvh. Hamgaa rpynma uvbers csom pasHoBmpnocTH.

I. a) Opua w3bn pasuopmpuocreii 1ePBOA TPYMUB T. 1. HYHKYIA-
UIOHHAA TeOpid, COMIACHO KOTOPOM actio auctoritatis BmTERAeTs U3DL He-
HCTIONHEHIA MAHIMTANTOMD CBORTO NpsMoro ofbu@iis (nuncupatio) oka-
sarh  mpiodphrarento samury Ha cypk, maMm pasodpana H OTRepruyTa
Boinre 89),

™) Xpouodoruueckia nartel o fsogsent y Krueger, Geschichte . Quellen,
oTp. 162,

My Eck, Verpflichtung, etp. 10. Rabel, Haftung, etp. 140.

2y Oum. sEIIe, ¢Tp. 7 a1,
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D) Bropyo pasuosmiocts 1ol &e Ppynmst oopasyers 1eopia Xyukest),
EG KOTOPOMY NPUMBIKAETD ¢b nedoismnmn  otwiodenis Bekgeps 82). Be
kymrk parypaisuod, wn vhxes eayuasxs, woria we ciy nawbpemis ero-
PO, RYIL ABIAETCA, 10 Bupameuin Xywxke, ojuoctopouueii c¢rbaxoil
npioopbreuis semur (als einseitiges Geschiaft zum Behuf des Erwerbs
ciner Sache) Bpyuenio NUPOJAABIY Niarhl XymLe BPHIDCHBACTL IBOAROC
ZHAUCHIL: ONO CJAYRWTL OcHOBaHieMts j1a npiodphrenia no Tpaungin upasa
COOCTBOHNOCTH, ONO JKe NOCPEACTROND PenIbualo KOUTPALTa HAIaraern
w2 npojasua  ofasareanctro %3). Bo Maunmnamin nMenno GJarojapa o
(popyh, koropod, art aswherno, Xynise npuiasars ocobelnoe smaienie,—
CIOCOOHOCTL [TOALMATH ARTH, Kakb OUL Bpakaercs, «aus der bloss pri-
vatrechtlichen in die publicistische Sphaere» 3),—0p06:1321015CTBO 11PO-
JABIE  NPIUHMACTL O0COOYI0 OKRpacky, cway u_ahiictBie: mnpejcrapisers
coGoit «nexnm» 85: Tawn Bosmnkaern y Xvilke YHeme o nexuni, HBel-
TPAIBHO (UPH OTCYTCTBIH Y NAHUOAHIA GOOCTBCHIOCTN) 3AKRAOUAIOLIEMC
Bh MAHUNHAUIE 1 UL 9TOML  (JOPMAILHO-PeaInnows Lourparrh Xyue
onupaers actio anctoritatis ).

Bospaman Xymge, Bexualns yLassBaeTh 1a 10, 410 ° yiUemie o
«uexuwy 9BeNTYAILHO COISPRALICMES BB Malliuanin, IpoTHBopbuntn
'["T};\I']; Teli("l"d.hl'h, BB I{UTOI)I\IX"b HICTD I)'Ii‘lb 0 B3AHMHOM'D 0'1‘]101.1](3Hi11 matl-

'y Huschke, Nexum, crp. 39, 40. 171 u ;1p.

8) Belker, Actionen L.erp. 31. 32.

8) Huschke, Nexum, crp. 39. Iis lisst sich auch denkea. das die Parteien
das ganze Geschift... als ein einseitiges Geschiifi zum Behuf des [Frwerbes
einer Sache beabsiehtigen.. ..und dann hat die Hinzahlung des Iaufgeldes i
der That dic doppelte Bedentung, zugleich als causa dominii transferendi den
Eigenthumserwerb durch Tradition zu begriinden und zu vollenden und mitelst
eines Realeontracts den Verkiiufer wegen des habere licere zu verpflichten®.

#) Huschke, Nexum, ctp. 7 i. f.

85) Huschlke, Nexum, erp. 40. .Jndem das vollstindige Nehinen der Sache
mns Geld,... zu gleicher Zeit eine Aneignung des Eigenthumns der Sache, inso-
fern der Mancipant es hatte, und, insoweit er es nicht haife. eine persinliche
Verpflichtung desselben zum Gegenstande hat, und dieses Nehmen bei res
mancipi auf publicistische Weise dureh mancipium per aes et libram erfolgl
ist dieser Aect zu gleicher Zeit erstens und hauptsiehliech ein publicistischer
Eigenthumserwerb, zweitens aber und eventuell auch eine publicistisehe Obli-
gation. Jn der erstern Beziehung, nach welcher er v ornehmlich in der Ergrei-
fung der Sache besteht, ist er manecipium, nach der lezteren, welche durch die
Zuwiigung des FErzgeldes bewirkt wird, nexum.

") Huschke, Nexum, erp. 171.

b) Teapia
Xyuge.
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cipinm 1 nexum; 4Yro0b COMNACOBATH HXDL €L ¢BOed teopien Xyuire.
Be3xlh OJLKEH) TePMHHY «nexum» OPHAARATL 3HAYenie NarepialbHoe,
TOFIA KAWL 9T0TL TEPMIIr, ouens vwacro mybers suauenie wncro (opmar-
HOe, OOHIMACTSH BCARIA aRThH, COBCPIIAGMBIT NpH ITOMOuM Mhin m BheorT
(«omne quod per acs et libram geritur»)®). SRupaps ¢» csoeii cro-
POHBI  YRasbiBaers paah koucersemiyifi u3zp yuewis Xymge, a HMeHIIO
manus injectio n1a actio auctoritatis u yisoenie mpucysaenia gb cmny
3AUUPATEALCTBA OTBTTINEA, ROTOPLIS He TOJILRO 1€ 10ATBePAIAI0TCA HCTO:
aurami, 1o nmu crophbe onposepraorea %8).

006a Bospazkeuia Buo:auh cnpaBe By 1 BCE K& OHH JIHIUL 0CIAH-
JI0TH, & He omposepraioTn, mocrpoenic a® auctoritatis y Xyuke. Byayun
LAlPaBIeHsl NPOTHRDL TE31CA, YTO BL MAUNHIALIH 3BEHTYAILIHO 3aRII0-
YAeTCA Nexum, Bo3paKeNid TH Je Kacalores NepBaro nono:keHix Xyumie
0 00A3BIBAOIUEMT UPOJABIA  NPHHATIN MOKYHHOR whuw, Katosoe HOJXO-
Aenie camo no cebh, cnoco6io obocadBath actio anctoritatis ma dyuua-
MeHTl peagonaro womnrtparra. JIBiersurensno, teopito Xyurke Bb TAKOMD
Bk, 0GBOOORACINYIO OTh NPHAGCH MOMENTOBD (POPMAIBLHBIXG MBI HAXO-
annn ¥ Dexkepa 89). zapnoe sogpaxkenie, koropoe pomiHo cibiarh kou-
crpykiin - Xymwe u Bekkepa, SarmiosacTcd Ha NAITL B3LIALS BhH TOMD,
UTO KOMCMPYRYIA Imd Bazucons aclio auctorilatis noaaacms Momewmo
MNAMePiaIu0-npagosnie Moida Kans—-sL  HIOMb  KOLKHO Oburo  yObinT,
NPEBIYIERE UBTOKRCHIB =683 "OCHOGI UCKG  JLACAM3  OOCIMOAMEABCING

¥y Bechmann Kanf. I, evp. 125—134, b o0cod. erp 134 Varro d. L. L. VII,
105. Festus s. v. Nexunw

) Girard, Nouv, Rey. hist. 82 ., v. VI-o0ii, eTp. 209. 205—207.

%) Bekker, Actionen [, erp. 31. 32: ,Das Mancipium ist der rechte Bruder
des Nexum; hier wie dort Vorherrschen der realen Elemente, mit denen sieh
der Konsens verbindet. und von Formen niehts mehr und nichts anders, als
der materielle Bestand es erheisehf... Beim Nexum erfolgh die Realleistung nuv
von einer, beim Maneipium von heiden Seiten. Darum ist eine Rechtsverbin-
deichkeit ordentliche Folge des Nexum, wer jezt nicht geleistet, nur empfan-
gen bat, ist verbunden seinerseits spiter zo leisten; eine dhnliche Rechisverbin-
deichkeit ist ansserovdentliche Folge des Mancipiuwms sie trift nur ein in den Fillen,
wo die Leistung des eines Theils, des Verkiufers niché so vollstandiy gewesen ist wic
ste sewm sollle... die Waare wird des Kiuofers ..falls die Waare bis dahin
Eigenthum des Verkaufers gewesen war. Hotte dieser Kein Recht daran. so liegl
auch in der Mancipation leine reale Leistung des Virkaufers, und es tritt,
sobalil dieser Schein zerstort ist (2), auech hier eine Verbindlichkeit desjenigen
ein, der einseitic empfangen und noch nicht. oder nicht geniigend gegenge-
leistet hat-.
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sapaxmepa  QOPMAILIO - npoveccyassnalo. FerecTseinio, 10ITOMY, 1TO
Xymke (n Bekxepn) gomaens mnpiiirn &b phuieHiays HEcOTIACHBIMB ¢
neronpmkamn.  Uro6nr  yobaurnea Bb 3roMs, noBeprneNt auaimsy Th
Honoxenia, xowvmn Xymwe Havmnaerh rperiii pasrban croefi Monorpadin,
mamacannni: «Das Nexum beim Kaufy.

«[lorymarens res maneipi», ropopurs Xymme, «upiodphrarcn, nepe-
daBast Kycouerh MBIu (Aes) W B3UOCSK NOKYIUVIO ILIATY, PABO COGCTBEH-
nmocts u BMberh en TEMTL, na eaywan, ecau wanwunanins ne Ovias eod-
CMEENHUKONS, TIPHTAZAME KH HEMY, 0CMOGANNOL Ha NeYCIAHOBALHIl
cobemsennocniity 99),

aa) Man cuown Xyniwe BHTERaerTnh, T MMUMNRNTL-COGCIBLHIILLS
HHEOIA 1Ie MOFL Hojnacts orsbrersentioctn no actio anctoritatis. Ilpex-
TOAORHNME, 10 MAHIHIAHTL-COOCTRONUMKD e ABHTCA 1A 30BB Npivoph-
Ta¥eNA JUIA BAUHTBL €T0 OTh TPETHATO BHHAHKANTA, " He ABHTCH, HOTOMY
10 pnoant ysbpews, uro ycramomin @£B0eMy EOHTPArentTy npaso coi-
CTBEHHOCTH; COMIacH0 Xymike OHb HE MOKETh OHTh NOJRepPrHYTh oTBbT-
CTBEHHOCTH 10 actlo auctoritatis, Mnawe pboraiors merovmuen.

Avg. fr. 138 w fr. 85.85 d. V. 0. (45 D)
«quolibet... defugiente, ceteris subsistere nihil prodest»...
«uno defugiente... omnes teneanturs.

Jocrarouno ogpgoMy msb counacabmumiorn moerh MaHuHpmamTa orka-
3aThCA 0TS sauuThl  Hpiodphrarens, u srors nocaluuiii, ue cxompa ua
10MOBNOCING BCIEE  OCMATVIDITE  NACAONUKOGS RPOJABUL OKAIAML eMI
MY 3quumy, NOJYYAETH HCKB NPOTHBL BehXT HACABIHHEOBYL HpOTABIA.
fMeano 9ra roTOBNOCTh OCTAJLALIXDL HACHGIMHKORD IPOAABIA BCTATH Ha
3AMMTY NOKYNATENA MOMKETH CIHYAUThL VEKA3aHieMb TOro, UTO in casu eon-
crefo npojasenrs OBTL COOCTBEHHHEOMT. Bo Beakont cayual opucrs ne
wbaets pasanuia  Meskay mHacabapHkaMm npojxasna cOGCTBEHHHMEA H He
codcrBeHHNKa, H 10aTOMY, «lege mnon distinguente nee nostrum est
distinguere»

) Huschke, Nexum, erp. 171:  Der Kiufer einer res maneipi erwarb sich
durch dies bei der Mancipation hingegebene aes und dessen matericlle Ergiin-
zung, das gezahlte Kaufgeld, das Eigenthum der ihm publicistiseh aufgelasse-
nen Sache, zugleich abey fiir den Fall, dass der Mancipant nicht Eigenthiimer war,
einen publicistischen Anspruch iwegen des wicht gewdlvten Eigenthums®,
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bb) Xywrke ocunossiBacrs TpedoBaHie MOLKYUATEHd KB 1POJABIY HA
e yeranopaenin coberBeunocrtn («wegen des nicht gewdhrten Eigen-
tums»). Ecan, nanpmybpn, opio6pbrareias mo wanmunamia mpiodphrer.
npaBo  CoSCTBEHHOCTH Juimh no  nacabgersy orn jbiicrsareasnaro co6-
CTBEHUNEA, TO MANUIANAUTL, OMEBWAIO, He YCTAOBHIL My mpasa cod-
cteennocry 1, erbroparensuo, corsacuo Xymre actio auctoritatis pouana
nvbre  whero. Memay Thwn meToUHERE Rakn pash OTPHIQIOTL BO3MOK-
LOCTL OPHTASARIA 13h  MAMIUIIAIE I OTCHAITL TORyIaTeld b actio
empti.

Fr. 9. Dig. h. t. 21 2. ... Pal. 76 ad edict.
Si vendideris servam mihi Titii, deinde Titius heredem me
reliquerit, Sabinus ait amissam actionem pro evictione (Len:
amissam  auctoritatem), quoniam.servis non potest evinci:
sed in ex empto actione decurrendun est.

IT Boodwe: ce) crawn, na rouRy spbuia Xynike, Ml e 8L CHIAX
GyieMDb TOHATH, TOYENY HETOUMHIKHuy L LT COXPAHCUIA 32 NOKYTATENCH)
perpecca k'L TPOJABIY  TPEGYIOTDH ¢ydeGiuaio Padupamessemea MemAy
UORYIATETEND I TPeTLUME BCTYIuEOMS. DPasn Tpedosamie HORymaTew!
LD MPOAABLY OCHOBAUO Ha HEYCTANOBMCHIN COOCTROHHOCTH, TO KAa3a10¢h DR
HORVHATETh, I0JYUABIE 015 TPETHAro .Imia Ge3cHopIbil AORABATENLCTRA
npasia  COOCTBENOCTH W BOSBPATHBUIIR  Ben(h N0 OPHLALIEKHOCT, MOT
Il I0J:KeHD ook Oor umhen a anctoritatis ks upopasny. Ho, ecian jus
nocabumxs cragi passutia orabrereensocTH mpojaBia, Ana actio empti
HCTOMHNER  JIAI0TL  JIORYIATEN) Perpeces, Jaie ecIn oub e Bedb Bb
BHAY OYeRHAUON O0e3NnoNesNOCTH IPONeCCa b TPETbHMD, TO Bh 00JacTil
orebrersennoctt  daryunarwmae Mut unbewns pburenia, wacrausaouga Ha
11e0OX0AUMOCTIT [Iporecca ¢b 0coBoll CHIof.

Fr. 12 Dig. 47. 10. Si quis de libertate aliqgnem in
servitutem petat, quem sciat liberum esse, neque id propter
evictionem, ut eam sibi conservet, faciat: injuriarum aetione
tenetur.

Inrepmoaania  Qparventa ouesuiua; cabiyers uwrars: neque id
propter auctoritatem, ut eam sibi conservet... Hraxn, wroGs coxpannth
31 cobol actio auctoritatis norvmarejan jodkedn Hauarh sarliaomo 6e3-
WAAEKIWIT TIPOIECCSs H GUINCTBENNOe CHUCXOAeNR, LOTOpoe eMY OKasbi-
RAGTHL IPABO, COCTONTT WL TOMD, UTO OlI'h 0CBOOOMIAEeTCA OTL OTBLTCTRel-
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mocTit 10 actio injuriarnm peIrsb THHOMB, € KOTOPHIME OHD BEXh 1DO-
necet 0 paderh, XOTs M 81AIL, YTO ero NPOTHBHARDL JTHUO  ¢BOOOJIIOE.

Bunmania sacaviusaers n fin. 18 § 3 D. 3. 5.

Cum me absente negotia wmea gereres, imprudens rem meam
emisti... ...si anfequam usu capias, COZNOSCAs rem meam esse,
subjicere debes aliquem, qui a te petat meo nomine, uf et
mihi rem et £bi stepulationem evictionis committaf.

Heynoxwomouennsti  xogaraii  (neg. gestor) Rymwias 10 owHORb
BEIH OTCYTCTBVIOIAXO INPHHMNNANA H JI0 MCTeYenia JIABHOCTHATO CPOKA
V3HAUD, YTO Bellb IPHIERLHEENTT NpBHIAnary; 9200m umbrs perpeces
L UPORABIY OI'h AOMKEHD HailtH Tperne Jnnn, KOTOpoe Obl HpeTLABHI0
KT HeMY MCK'L O Jalimuofi semp Oovh umenn upuimaiaia. [Ipasja, yoi ne
uswbess ocnopanifi  yrsepagjars, uwro fr. 48 § 3 e.t. nwbers »L BRAY
RVILTO BT Manmnmanionsoii  Qgopyk, wo oemonnamz ToMka 3pbuia ma pe-
rpecen MORVIArens: Bh HeMbL Ta ey uro u Bh fr. 12 D. 47.- 10,

¢) Bospamenia, cxbranusia  mamn opozust reopin Xymike, nydbiors
CHIY I Ipotnwh teopin Berkepa, Tai®h, Lakh 0 3TOTL ABTOPD TPHIIICH-
Baers a’ auctoritatis :1:3*rm.1mcu131: MarepiaibHO-TPaBOBOfi: OTCYyTCTBIe B
ablersin  npojasr@a  pagae:kamenr 1nonors («wo die Leistung der Ver-
kiufers micht so vollstindig... “isf, wie sie sein sollte»). KRaxs BmgHO
HI'B UHTATH, NPABSIENNON BHIUE, Derrepn cunraers 00aA3aTeILETBO Upes-
BRIMAANLACEL  MOCTHICTRIONT MAHIHIAIIN, BO3MOKIAND TONLKO BH 1HXD
CAVHAAXD, KOIJA Y MAIQITAHTa He ObI0 Ipapa na Beub. 910 006#3a-
TEALCTBO, TIO €r0 C10BaMb, Berymaers Bb ghictsie ¢ odsapymenieMs
Aeertons BL abiiersin Maunnnanra M);  Ho, oueruAno, o6HAPY:EEIie 3TO
BOsMOLNO BUL B HOMHMO Beskaro upouecca npiodSpbrarensn ¢n TpeTHIMD
u uwotomy berrept jpo.ukenn gomycraTn a® auctoritatis He TOJMLRO BL
cayual fr. 9 D. ho t. 21. 2, Ho 1 Bb cayvasxs uwopobunixs fr. 12 D.
47. 10 u fr. 18 § 3 D. 3. b jommens JOHNYCTNTL HANrhb NCKL 0esn
RCARATO TIPOLECCA HORVIATEHI CT TPETLHMD.

d) Kn oroii ske rpynnh npuuagiesnrs n kouctpykuia Bexwvanna, go-
TOPMI  Takike cumraerh actio avetoritatis HCKOMT, OCHOBANUBIMD  Iid,
cbawh. Born kakt passusaers ont csoio Teopio. «Oenmosaniemth oTsbI-

1) Cwm. BLIMOCEY 89, BL 0GOGCHIOCTH HOJIYCPRHYTHIE TAMDB CI0Ba Bekkera.

c) Teopia
Bexxepa.

d) Teopia
Bexmanna.
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CTBEHHOCTH  MAHIUIAATa», TOBOPATL Bexmanws 92), «cayxuth ofbiupmic
(Zusage) I OCOGCHHOCTL NAHIHNANiH CO CTIOPOHLL 06A3arebeTBEHHON
BAKMNYAETCA  JIMIIL BL TOMB, uTO 9T0 00bmaHie 3akimwvaercs Bb caMoi
MaHuRmaniny ... «Mangunaniza—ne TOILKO REYWIA, HO H RYmIA ¢b J00aB-
koW yTBep:KAenia MORynare1d, uro omb npiodpbas upasBo codersennocti...
Ha aTo yrBepikjenie MOKYIaTeis, TOP/AKECTBEHHO 3aABISHIOL MPELb MATHIO
CBABTOAME BT CAOBAXD  BHHAHEAIIOHNOA  (opMylds, Ipogasems e
TOABKO OTBBYAETH MONYaHieMd, HO N JOBEPUIACTh HPONAKY, NPHHHMAI
OTh NMOKYHATEIA JEHBIH»... «ITO MOKETs MMBIb JANNIE TOTL CMBICAD, 4TO
npofaBenh, orehuas  Moxdamiewtn ma yTBepAvieHie TOKYUATEIs, pyvaercs
44 ero CHPABeLIABOCTh I MMEHHO 3& TO, 4TO 9TO YTBEp:AIEle oupas-
aaerca Ha cvaby». «Taxnwn oOpazoMsy», sakanunBaers Dexwannwn, «aucto-
ritas OCHOBHIBAETCA HA MOI4AINBO JannoMb O0Buianin, Ha oOBmauin BL
popah MoxyanUBArO UOATBEpAENIA, KOTOPOE CAMO COGOI POAKIACTH 06:-
3IH0CTL OTRBYATH 32 €70 HCTHIFOCTBY.

Uraws, mo mmcan DBexwanmay croga smaumunauioHnaro Qopay.iipa:
chanc rem meam ese aio» 00.1a0AOMs QKON CUAON, WO OOAIBIBAIOTD
NPOAABUA T TPH TOML 00A3LEAINTE %5 WPOULCCYAIBHOU  3AUUNID  NOKI-
HMEAA.

Jocrarouno Tawh Apopmyiuposars Teopio Bexwmamua, m caaGas cro-
POHZ e HeMeLIeHHO. BueTynaers sHapyky. Eciu caosa manminauiorsaro
popayaapa BooOmEe €nOCOOMBL HAJOKHTH HA MPOJABLA Kakoe-1udo 001-
SATENLCTBO, TO YIKL NAKAKE He 00A3aTeJbCTBO IIPOUCCCYATLHOR  3alllIITh,
0 koropoif BL QOopMyNaApb MAIUNDAUIH UHYEr0 He TOBOPUTCA.

Craps ma roury 3pbuist Bexmamma, npusHasb, uto NMPOAABEHD MOT-
YANMBO MOATBEKIACTH [EepexoA’s 1PaBd COOCTBEHAOCTH Kb MORYIMATeTI,
MBI eIe MOAEMD IIPH3HATH ero HMYIIECTBeHN0 oTsbrcIBennbiMh 3¢ He

) Beclmann, Kauf 1. erp. 142 143. ,Der Grund der Haftung ist die Znsage
und das eigenthiimliche der Mancipation nach der obligatorischen Seite ist
grade das, dass ihr diese Zusage inhaerirt... Die Manecipation ist nicht nur
Kauf, sondern Kauf mit der zusitzlichen Behauptung des Eigenthumserwerbs...
Zu dieser Behaupfung, die im Angesicht der Zeugen feierlich und mit den
Worlen der Vindicalionsformulars ausgesprochen wird, sweigt der Andere nicht
nur still, er vellzicht darauf hin den Verkauf durch Annahme des Geldes....
So kann der Sinn nur der sein, dass der Verkiiufer, indem er zu dieser Behaup-
tung stillschweigt, die Garantie fiir ihre Richtigkeit, nawmentlich fur thre gerichi-
liche Realisirbavkeid tibernimmt..... Die auctoritas beruht also ...auf stillschwei-
gender Zusage... ..in der Form einer stillschweigenden Affirmation, die.... von
sclbst die Pflieht erzeugt, fiir ihre Wahrheit einzustehen.



— 49 —

nepexods npasa cobEMEERHOCIN HO OCHOSAINY CLO NPOULCCYAVINYI0 005-
AANN0CID WA POPHYAAPTS NMEHUURGUIN, TIOBIOPSI0, Mot ite novcems. La-
KHAL O0PA30MD, MMEIO TOTH ABIOPD, KOTOPHIl BD H3TOAEHlH 00A3ATEN-
CTBOHHBINT HOCTBACTBIT MAINUUALIE ¢1 0c000i CHION I HACTOMMHBOCTHIO
nojuepEABALTh  Rpoueccyatvioe  codepmcanie 0OABAHIOCTH  MAIIHIAHTA
(§ 12 kuurn Bexmama), T0Th Ke aBrops, OOBACIEL HUCTHTYTD, OTHICKI-
Bad, KAk O BHPAKASTCH, €r0 BUYTpeHuee OcuoBauie, Bb cymectsh
aba CTAHOBMTC Ha TARYIO TOURY 3pbuid, LOTOpAs HePeBOJAHTSL BOCh BO-
npoch A Mamepiaasro-npasosyio noasy.—Bropoe BO3paeHie IPOTHRD
BexMallHa COCTOMTH BB TOML, UT0 BCAKAd HOMBTRA O0BACHATH <auctori-
tas» ®3b 06bulanis, komcrpymposarsh actio auctoritatis Kakb WCKD J10T0-

BOPDHITT UEMHIYEMO PasOMBACTCA O KOWIEMUANIO HALIErO HCRR, pasmbps

goropoit —duplum —aBi0  ykaswsaers ua wrpapuol  Xapakrepnh HCKa.
Broauwh tipasiasio nporasth Bexmana sasbuaers [Mepunes: «Es ist wohl
nicht zu verstehn, wie man vor dieser Gewihrszusage aus zur Ve-
rurtheilung aufs doppelte gelangen konnte °3).—U, nakoneirs, C10BaMB
chane rem meam ssse alo» DexMailrn, MOBWIIMOMY, Opuiaers npeyse-
JHYCHUOE 3HAYGHIe: HOBHIMMOMY OHL AYMaeTH, Wt0 He OyAb BbH Manilu-
namiounows QopMyaaph OTHXE CAORL, 1 00J3AHHOCTD MAUMHIANTY nrbaa
51 uHOe cogepEamie, ne ALMOYMIACKNOH B NPONECCYANLHOHR sarh
nokynarets 9).—Ho s Ipash APyrHXd HAPOJOKD LOKYIATEIL TPH JAKI0-
qerin ¢rbakE He NPOMSHOCHTH. HHYEr0, HOJOOHAr0 CHOBAMD «hanc 1em
meam esse aio», B Thwn ne mMcwhe, KAk ceffuach yBHAMMD, 00A3AIIOCTL
HPOJIABLA COCTONTD J) TAMS B T0Mb-3ke, Bb yensn 85 Pumb cocronrs odasai-
HOCTH MaRIHIAnTa. SJEHOy TOJTOMY, UTO CIOBA MAHIUTIAILIOHHArO (OpMy-
adapa ne uaban IMEQKOrO BHiAHIA Ha  copepiaHie 0043aHII0CTEH MAHIH-
ITAHTA.

II. Jdervumnan meopia.

1. Bt npoTHBONOJOEKNOCTS BHIIE DAsOOPANHLIMT TEOPIANb, KOTO-
pBA BL MAHUMTIAULIN WIM B Op@TES Kb neft Baxars ocHOBamie a° anc-
toritatis, Iepumres sambuaers, 470 MamIHIANiA COCTABIACTT JMUb LUPEX-
moI0skeHie. a e OCHOBAHIe BOSHAKHOBeMiA Hamero Hcka. 3arbws, odpa-
THBD BIMMamie na paswbpb komgeMuaniu, lepunrs npnsHadb, 4910 HCKD
nanrs nwhers HeHATBHRIA Xapakreph W NPeiCTaBadert co00H JHLIb MACT-

%y Pernice, Labeo T. Il erp. 116 npun. 3.
3y Cpey. nuraTy uahk bBexmaudna B BRINCCKS 92.

2) Tecpis
Hering’a.
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Huid cayuan actio furti nee manifesti 93). Ykasauie #a nenajibawii - xa-
parrept actio auctoritatis cocraBIgeTh NOJOKATEIALAYIO CTOPOHY TEOpiu
Tepunra. JbficrBureasno, orny snoxn 6oxbe min menbe GAu3KON Kb 3aK0-
namt X1 radanun Msl uwbemt nhekoabk0 WCKOBL €h KOHgeMIUAMIT 1n
duplam, nesasHoCTh ROTOPBIXD 118 MOLICKHTH COMUBIIO: TakOBsl, HEKD
UDOTHBT MHNA, B3ABIIANO Ha CoXpanenie kakyvio au0o seurs (Paul Sent
I 12, 11. Cel X. 7. 11) u uewn upoTush oweryma 7. . actio ratio-
nibus distrahendis ). —IIpoTHBs MEHANLHOCTH HAIEIO MCK2 HENb3S BO3-
PUKATH YRAZAUIENH A T0, WTO ONh BOIMOKEHD U IPOTHBL A0Gpoconber-
Haro upojgasifa, Hexhssi 1HOTOMY, IO APEBHEe IPaBo LI COCTaBA JEAHKT:
NOROIBCTBYETC BIFGIBUMNT,  KpPHTEpIeMTL—IPRYUHeHIeMD Bpeja, e crpa-
BAAACL Ch BHYTpemHHMT nactpoements jbareas.~—Hexnsa upoross ne-
naasrocTd actio auctoritatis cemaarsest wa orcyremsie «infamia» B%H mo-
cabaerBigaxs ueka, Tawh Kakn in(umia BOBEE HWe:COETABIACTL GE3YCIOBIO
e00NOJUMON PUNALIGKHOCTH HenadsHaro ncka 9).—Haxounents n 1o 00-
CTOATEABCTBO, WTO NCKH Iaulb Tepexofird I HACHBINHKOBT npojasi,
TAKAKE HE MOMLETH CAyAKNTL 1OKAasaHieM®,. IIPOTHBL ero  NeHaIblOCTII.
lpewae seero so cropont pomgusl outh ocrasaennt Beh 1h cayuan,
KORAQ 1ACABINNEN NpojaBud 0wBhIaAlTh 6% Sua pPerson-, . e. KO onn
CaMil He ORA’ N 3AUNER HORYIAYEN0; YT0 ike Kacaetcd nxh orshrernen-
nocri ex persona defuneti, rorga sawurel we okasaas macabyoparedn.
TO BECHMA BO3MOMKHO, YTO MEKL HANTH COBEPHIANh TY JKC DROJIOIID, KAK
M HCKD H3L MAUZATA, HEMePexoqs LOTOPAro Ha HACHBIHAKOBH Malgartapa
13 UePBHXD CTAXMXD PagBATIA DTOr0 HCKa 3acBHIBTEILCTBOBANT HCTOY-
muramu (Auet ad Herenninm 1. 13. 19) %).—Bo seaxons cayuah kon-
Aemsanis in duplum—aeceyMa BECKIH apryMents BhL T0ML3Y IENATLIOCTIL
namero uexa. Iean, rakuws  ob6pasoss, lepmirs npasn, upnsnasas sa
actio auctoritatis nemajusupii xapaxrepn, T0 ¢b KBALM(HEALiED, KOTOPYIO
OIth JIAeTT JICNIKTY NIPOTABHA-MAIIAIIAHTA, COLIACHTRCH Helb3d. lepuurs,
raEh Mol supban, onpepbigers Hanrh MCKb, KA HACTUE CayTai actio
furti. Ho wogsoasts xhucreie Tmpojasoa 10 OTHOWGHIK) Kb MOEYNATCIO

B) Therimg, Geist. d. vom. Reehts. Th. [ erp. 170. BB pyceroii airepa-
Typb Mypoagess, 'pasaasckoe mpaBo apopHAro Puma, orp. 95. 101. 164,

%) O nepsoyt uewh, Ubbelohde. Zur Geschichte d. benannfen Realeontrac-
ten § 22. BB ocod, erp. 40 —0 Bropomn: Girerd, Manuel élement d. droit romain
(3 wzaan) erp. 215, Costa, Corso di storia del dirito romano T crp. 324,

M) Girerd, Rev, hist, 7. 6-0if erp. 116.

™y Giradr, . e,



mois uonigrie «furtum» ueanza, moromy uro furtum, mo onpexbaenio
uerounnkoss (Gai IIL 195), Beipamaerca BnL «contrectatio rei alienae
invito domino», T0Tja LKAKSL NPOJABEIrh UYKOH Bem 0Jy4yaers OTh MO-
RYHATeIA JENLrn ¢b COriacid nmocabauaro m IOTOMY, 10 B3raaly LiaccH-
YeCKMXD HOPHUCTOBL, coBepiiaerb He furtwn a «dolus» (..... «quialienum
sciens vendidit, dolo, inquit, non caret et ideo empti judicio tenebitur»...
fr. 11 § 15 Dig. 19. 1;fr. 11 § 18;fr. 6 § 9, fr. 30 § 1,fr. 45 ibid).—
Usepxsb atoro, 1 Iepunrs BL OCHOBY actio auctoritatis nozaraers MOMeHTS
MaTepialbHO NPABOL: ecin NpojaBent orehuaers Npeis MOKyNATeIeMs,
noromy uro cosepurmath «furtum», 10 uck» kL npomasuy Morsk O GRTH
HPEITABICNT, KAKE MOABKO GUNOGHOCND €10 00NAPYNCUmESA, YTO NPOTUBHO
fv. 9 Dig. ho t. 21, 2; fr. 12. D. 47, 10 u fr.18 § 3 D. 3. 5; ¢»
apyvroii cropoust, ¢ roukn spbuia lepmmra, pasymbercs, u pbun Gmirn
He Momkers, 005 orwbrersenmocTn 1o actips auctoritatis npojaBia-cof-
CTBEHIHLA, YTO, OUATH TAKH, 10 Hamemy MEbuio, nporusuo fr. 138 n fr.
85 § 5 Dig. 45. 1.

Hapzexamywo nonpasky Bb y9enie Iepmura suocurs HAlmpaps, ro-
BOPA: «dedunms npodasua coMONME He 68 MUNUURAIL wyHeoil e,
a 65 Meokazaniy (UIH, TOOABHMDB, B'h OKa3aNin HeYJAAUNO#) sawgumss npi-
obpwmanerioy. *).—I1afopyuyIL BE MOJHOMS COTNACIT Cb IOMOAATEND-
IBIMD COZepikanieMd HHCTHTYIa OTBLICTBENHOCIH MAaMIMIAHTA, NOXTepKH-
BACTH, UTO O00A3AMHOCTh MAHIMIAHTA NPEXIE BCErO COCTOHMTH BL [POIEC-
cvannnoin samurh esoero romiparenta; jaxbe, sra dopmyra crpours ac-
tio auctoritatis na MOMEHTAXH ODMAIBHEIXD M UOTOMY TPHBOJIHTH KL
BBIBOAAMD, COPJACHBINT CD Bue pasodpaunsidm pbureuiaMm ncrovunkon:
fr. 9 de eviet. fr. 12 D. 47. 10, [r. 18 § 3 D. 3. 5 ¢1 oguoii n fr.
138. fr. 85 § 5 D. 45. 1 ¢b jpyro#t cropoHnl.

Exnuersenusii ynpers, koropuii 101510 erhaarh 06paznoBony H310ke-
nigo mictaryry auctoritas y dupapa, atro—ynperts g1 uenoianorh, Bb nesa-
konuennoctTy. Pesyanrarsl, &b KOTOPHIMD upuutess dHapaps, usyuaa orphr-
CTBEHHOCTL MAHINIANTA UPEIh CBOHMDb KOHTPArGHTOMD, CBOIATCA Kb Cirh-
AVIOIANL TPeMT 10M0:keHiaNE: 1, 06A3aHHOCT MAHIMNAHTA COCTONTL Bb
OKA3AlUIH CBOCMY LOHTparenty cyae6uoii samursl 35 cioph ero en rpersimyu
JUIAMI O MAHIAIHPOBAHHOI Beul; 2, 00A3AHIIOCTL AT JOAKHICA HA MAIl-
AnanTa 6esn 0coGoro ero 0 ToMh QObwamia ¥ 3, HeBHIIOAHeHie HTOf
0053AHUOCTH  COCTABIACTS JEINETH, KOTOPHIT MOABEPIAeTh MAIILLTANTA,

M) Gerard. 1. e, erp 216, 218.

) Teopisa
Girard..
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orsbrerrenuoctn BL paswbph asoiiHoll nbnsl opojakH.—ITH DOJ0KEHIA,
Kaks e Bhuie BurhIH, OnpaBMBAOTCA HerowmkaNs. Ho 10eTATOmHO-1T
A1A [OMHATO YACHEHIA OTBBICTBEHHOCTH TPOAABLA TIpeldh MOLYIaTeIeNt
OFpAaHMYATHCA, Rakb 970 cxbiaas dvupaps, yerauosieuiess sTaxt MoI0-
axeniii. Mymaexws, nbrn. W b canoms pbub, wymis-nporama (Manugraitis)
crbika MarepialbHaro XapakTepa HAJTAraerh Ha HPOJABUR 00A32HTOCTS,
rIaBHOE cojepianie LOTOpOi HOCHTDL Xaparreph npoueccvainnain lsie-
Hie—CBORGDA3NOe, Tpedywiee OOLACHEHIA TOr0, MOYEMY OGA3aMIOCTh
MpOJIaBla BBUIMIACH MMEHHO B'b Takoe cojpepkaHie,

Jlumb Ha@AA MPUUMIY DTONO ABNEHIH, M IOJYYHMB HOJHYI0 Kap-
THHY WHCTHTYTa, Hadgems TH cobpameuis, H3TL ROMXH HCXOULIO IpesHes
NpaBo BbL MOCTPOCHIM OTHONICHIR MPOJABUA Kb HOLVIIATEN.

§ 8. HeropHKo-cpaRHHTeASHEIA MaTepiaxs gaz pbmenis sompoca.

Joaa pasphmenis mocraBienuare. Bompoca ueoox0auMo nMbrs Bb
BULY, uTO <«auctoritas», T.ce. 06A3aNUOCTH NMPOJABIA BANHILATL 10Ky
TeJA——HHCTHTYTh, CBOHCPREHHBIA HE TOJBKO PUMCKOMY UDABY, HO M JIPV-
ruNTs BLTRAMT apliickaro mpasa, T. €. MpaBy IPEMECKOMY, epMAnCLOMY
N CIABAHCLOMY.

al Mpamo atru-

e 0043aHHOETh MPOJABIA NMpexdh IOEYNateIeMb BL TMparh rpeueckoMs

erunerckoe.  MOARTL OLITH YETAHOBJACHA N3H CIBAVIONMXD JaHubXb. Bb arruieckomtn
npash 100) perphuaeres repMuis «dixq Zefatwozws», LOTOPOMY ICKCHEO-
rpafmi 1a10Th crbayoinee pasbacieHie.

Polluz VIII 34: 7 &z Befatdsews dian orot Tdv Tug wplLd-
peveg olxiav 7] ywplov, ‘apglaBntodvrdc Tives, avayry Emi Ty
mpotijpx. tov 8¢ mpooxzt Pfefarndy §{ pn Belaodvia
srendovoy elvar e Befudoswe.

Beliker anecd 1. 214: btay apgpadnt tc wept oivéton
®3 0b 3éovtog mpadévtos, O THY o‘w.éw;': BLaZATEY WY RAGAYLVEITAL
EML TOY TERHUAOTA 2%l AVATAAEL AaDTOV GnvigrosHat
Ty dizny wpos Todc apgrafnTonvrag xxl Tudo
rakertar dwdyery elc wpaATHY.

99 [logpodube 00k arrudeckoMs npawhb oM Beauchel, Hisloire du droit
privé de la republique athénienne (1897 1) 7. 1V erp. 133 ea.
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Hrako: s ciayuah 3aaBienid TPEeTbHMDb CHOPa OTHOCHTEILIIO BeLIH,
upiodphrennoi nokynareseMs (&pptadniodvids Tves.. ©36) diovies wpa-
Yéutoc), mocabutii OTBOAMTL mMpeTemsin KL mpojasily (xvaye Eml Tov
wpatijpa); NPOJABEIh 00A3AHT OKA3aTh MOKYNATETO Bam(uTy (Tov o0& [scl
wpatiipa| mposhzzt @=3adbv), b ITOR MBALIO OUT JOMKEHDL B3ATH HA
ce0d TAKOY €h TPETHHMD JUIOMDL (cuvistasdar v Sty wpoc Tod: dp.-
4153y TedvTac); OTRa3'h OTb 3AUMTH WIH HeyJauHad 3auinta (i BeBatodvia)
mojepraers Mpojsasny orekrersennocrn (deaodvvoy elvar i Befat®@szws). —
Raxb smjays  avajioris ¢b 00A3aHHOCTBIO Masummanta nojmad.—Jlna
VCTAHOBAGHIA OCHOBHO@W TOukE 3pbuia arrmyeckaro npasa ua 0643aHHOCTH
NPOIABIA, BECEMA XapakTepHO Takxe cibayolee nojoxedie atoro mpasa.
Bbs pasBuTOMT aTTHYECKOMB TpaBh MORymATean MOMETH IO CBOGMY BbI-
0OpY HAH OTBECTH HCKDL TPeTHATO Kb TPOJABIY (dvéyewy elc Tpotnv), HIH
canb Bectd nponeces (adtepayelv). Br nocabguens cayuab, nowynamens,
daxce ccaut GUIUIPALIE NPOULCES, 63 NPaABL  mpedbosems oms npodasiya
sosepawenis  BChXs  3ampams, GwcMMNLLS Gedeniems npovecca ').
Bronnh ouemjiio, 4To 06A3aHHOCTE NPOLABLA 1 #PUIMOMS BCAKArO Mpo-
IABUA, KOKS HE-COOCMEENNUKE MAKS W COOCMECHNUKE COCTONTH HMEHHO B
OKA3AIIH TIORYIIATENIO BaUIThL.

Kb ToMy e pesynpfary NPHBOANTS pascMorphuie v1L 00nIin omes-
MUXD Kb HAMD OTL PasiMUHBING 9M0XDb IPEK0-eruileTCKuXh AKTOBD KYILIH-
npogazn. Bn mAXs BL  BuIb, THIMYECKH MOBIODAOMEHCA COJCPAHTCA
crarbst crbIyIomaro cofepmania: npogaseih 00:A3yercd, eClu TPeThH JiH-
na Berymarea (émépyecda, erugépesi)at, avumosiolx) ¢b NpPHTAZANIAMU B
OPOAAHAOE HMYINECTBO, YETPAHNTL ATH NPATA3ANIN (2woTi)osty, €xaTHOEL,
endtueiv) 192), Tars:

A) 9noxa Tlrosoveens:

Kenyon (Greek papyri in the Dritisch Musewm) m. I.
3 (emp. 46). (a° 146 mwm 136 a. Chr.) v. 25 sq: « Eav 38
tig oot eméhne mepl adTOV ATGOTNOw avTav, Sav OF P dmo-
OTNOBL ATOSTAGW ETAVAYHOVY...
B) Dmnoxa prMcrau:

B. G. U. (Griechische Urkunden aus d. Konig. Museum
zu Berlin 1. T n. 282 (suoxa Mapra Aspemia) v. 37 sq:

vty Reauchet, 1. ¢. erp. 134 135,
*2) Rabel, Haftung erp. 23 npus. 1



..... «toy 0 Emehevdopevoy AmasTloE TALAYPTPR ol (Bl

Samavpact.. .

C) Duoxa BusauTicEasi:

B. @ U In 13 (a0 289 p. Chr) v 13. 14

«16y B¢ xxi Emehevodpevoy 1) ERTOLNGOPEVOY TOD TERPAPEYOD
«aprhon # pépo: adtod yapty 'in.l.eig adTHY fitus:‘qampeu 2ol
exbuajowpey Tapaypijpa ol (o EanTdy Aamavipacty xaddtep

ex Aluns.
B G. U. n I 917 (a* 348 p. Chr.), 19. I n. 213 5

Bo MHOrHND aKTax®s 9T0 Ke O06A3ATEABCTBO MPOIABUA EPATKO BRpa-
KEHO Rart odbuwamie «Beludoery wdsg Bziadasty 193),

3a mencnonHedie 9Tof 06A3AHIOCTH TPOXABEUL 110 KI4CCHICCKOMY
ATTHNECKOMY TIPABY 00A3aHT BepHYTS  NOKYNATEII0  HOKYHHYIO ILIATY 1
CBepXD TOro BO3WLCTATL eny BCh yOommEm 104). —I'pero-erunercrin kymaia
pu  OOJBIIONT  pasnoobpasin B5 ouperbienin mocabicrsili wapyvnreiis
Befalwots TAKKE MCXOAATH UG OGA3AMAOCTH UPOTABIL BO3BPATHTL [OKVII-
Hyo muary ') ¢1 NpaGABEON,, BL NTOXOMEEBCKYO BIOXY, 50/, ea (Hps-
hov), Touno oupexbreHHOR HeYCEOdKN BL [0Jb3y NOKyNMATeIA I urrpaga
BL 110463y rcka 1°6). B nostubfimnye dopmaxs orehrcrsenmocrs npo-
AABIA  YCHIMBAGTCA ONA3aTEALCTBOMD NOLPHITE BCE VORITEN n H3gepKicn
(PAafn zal dvokdpara mim damavipata) nokymarens 197),

Ib) Mpaso spesne- 10 Kacaerea repMamcRaro npaBa IMOXH HAPOMNMINDL UPABE, TO

TepMaHCHOEe.

NpABAB ATH, Kakb MB yixe wuMban caysai samBTuTs, OrpanmumBaiorC:
onpenbuenieMt TMocaBICTBIT HEMCHOAHEHIA TPOJABLOMD CBOHXT 00A3AN-
Hocrefi npexs morymareiemt. Ho obasamuocrs  NpogaBua Jerko MORYTh
OBITH YCranosIenst u3h pascMorpbuia xoxa upoueaypst «Anefangs, koro-
PHIT MBI 315Ch, B CYMECTBEHHNXE AT HACH TYHKTAXS, I H3I0KAMD, C15-

N B, G U a) Iwit ewws p. Chr: U1, Ne 806, v, 8; 11, Na 334, v.7 b) IT-oik
grska p. Chr.: 1. No 850, v. 8, 22; 1. N& 193, v. 17; L N 87, v. 30, 165 1. N6 153, v.
23; (1. N 453, v. 13; 1. e 100, v. 9; [1. N 427, v. 22; I 2 469, v. 10; [T 2o 542,
v. 14; TL N 666, v. 18 1. Mo 71, v, 18; IIL No 709, v. 13, 14.—c) Il-iii ewks P
Chr: I, No 667, v. 11, 23,

%) Meier w Schomann-Lipsius, d. Attische Process t. 11 erp, 721. Beauchet,
Histoire d. dreit privé de la rop. ath. 1V. e¢rp. 136.

%) Grademwitz, Einfihrung in die Papyruskunde (1900 r) erp. 59, 66.

198y Wessely Corpus Papyrorum Raineri 1. 1 cop. 15.

9y Rabel Havtung erp. 147.



Ay4, PIABHEIMT 00Da3oMs, Kiaccuieckomy iaroaenio bBpyuuepa 19%). Tor,
KTO OMO3HABAND Y TPETHATO CBOK MPONABLIYIO HIH YEPAASHH VIO Beilb, HATATaX L
ga 1ee PYKY,—OTKY1a H HAMMEHOBAHie UPOIELYpsl,—I ITHMDL BHIYAAAID
Jepiareiia Bemd 00bACHUTH €nocol6n en upiodphkrenis. INean arors ceh-
Janca na npiodpbrenie pemu kymuei, o, Bbpoamio, BB Goihe paunee
BpeMA H HCTelh H MORynaredh Bab cyra unnie («Ha €BOAb») Kb 1Po-
A2BUY, NOPAJOKDL, KOTOPHI cOXpaumics B5 npasb JourodapioBs U cak
cOBDb '?); MO0 OOJLUIANCTBO TIPABLL OTpamaers 60abe MO3AMIN MOPALOKE,
COTJACHO KOTOPOMY JP:KATENL Beumd O00A3VeTCH NPeiCTasnth Kb Hapher-
HoMy cpoiy npojasua ua cyas (L. Sal 47. L. Rib. 33. L. Baiww 1X.
7. L. Burg 83. 1. L. Wisig. VIL. 2. 8). Rv aromy cpoxy HOKymare.1,
30BeTH OPOJABUA Ha €yAD (mnannitio). Beam wb nasfayenoMy cpoky 1po-
AABEILL TE SBATCA BL CYTh, BOUL BLWIAGTCH HCTIY, A MOKYDATesh 04l-
n@erea ore 1ogo3phiia vL Boposersh pem HoneaMeckoi npastk, ec.an
TPH  JTHIA HPHCATAYTH, 470 ontn upioophat Bemp OTL  HeABHBLIArOCH
NpPOAABI@, A TPH JDYIMHXL, WTO OHG 3WaJbL Kb CYAY UpOjaBua; pu-
Oyaperas mpaBia TPeOYeTh HPHCARH IORVIAECTI Ch UICCTLIO COMpPRCA-
HUKAMH BH TOMB TOMB, 4T0 «eum (1. ¢ npogasua) legibus mannitum
habuerit et sibi ab alio homine ves tradita mou fuerit (L. f2ib, 33. 2) '19).
Heasusuriiica mpojasewrs Mipusnaerea noxnrareisess seimy.  Keim npoaa-
BEILh, ABHBINICH HA CYAB, OTpEvercd OTh cOBepuienia Tpojamku. 10, Bh-
poaTHo, BL Goabe gpesiee BPeMA IORYUATeAb He TOILEO BLUI2BATL BRillb
MCTLY, N0 11 UPHIHABAICA BHIIOBHBHINDG BDL ed NOXHIEHIH I ILIaTHAL T0-
JOKENHyI0 3a 1o memo (L« Rib. 33. 3: «quodsi auctor suus venerit et
rem interciatam recipere noluerit, tune ille snper quem interciata est,
capitale et delaturam atque furtom solvere studeat»). Phmenie aroro

199y Brumner, Deutsche Rechtsgeschichte 1. 2-oit §113 eTp. 198—510; Schroe-
der, Deutsche Rechtsgeschichte erp. 367—369; Jobbé-Dural, Ktude histor. sur la
revendication des meubles, Nouv. Rev. hist. d. droit v.4-nit (1830 1) erp. 464—507
536—572; Loening, Der. Vertragsbruch u. seine Rechtsfolgen §§ 14, 13 erp. 103—121;
Rabel, Haftung erp. 169—172. 287—-295. A. H. Puaunnoss, HavaabHbla cTaaiv sBug-
AHEALin apmknMocTed no leges harbarorum (e6opHURS CTATEI, TOCBAILEHHBI M.
®. Buagumiperony-Bynawosy, Riess, 1904) 86 0eof. crp. 15 ciL.

19y Fd, Rothari e. 231 (Pertz V' erp. 57); naa cokcoHeraro npasa: Laband.
die vermogensrechtlichen Klagen nach-d. siksischen Quellen. d. Mittelalters,
erp. 126—127.

19, (pepx’® TOrO0 NORYMATeT0 HasHauaercd cpokb ,ut de sino werduinia
sua recipiat®, T. . Aad MoAy4eHia OTL NpoAaBia IVBHBI WA YINIAYeHHOH 4acTH
es, Brunner, 1. ¢. 504, 61



crysad TMo  caaHueckofl upaBrb  BH3BBACTE pasHOTiMacie U!).—3arout
803 1. (Karol Capit. leg. Rib. add. ¢. 7) upegmucant paspbmars cnops,
MeHAY HOKynaTel1eMb H HPOJABHOMD CYICOHMMND MOCKHHEOMT WIH KPec-
ToM% %), wbwh, 110 MuBHIO ABEROTOPLIXB, JUUIL RO3BEJEHA BT 3aKOMNT,
HPeTIEeCTROBABUIAA pAKTHEA 113). — Popmyast taoces Liber Papiensis '19)
NOKA3LIBAIOTL, UYTO M NOMOAPACKIC 0PACTH NPH3UABANN 0¢000E TPOR3ROJ-
CTBO JiTAl PaspbulcHiA CHOpa MeaTy UPOAABHOND U HOKYHATENEMD.

Haromeusn, ‘ecanm upomaseifh, ABHBIWINCL Bb CYIL, NPHSHAETL Ce0i
NPOAABNOMT, TO MOKYNare b lepemaerh emy seups (L. Rib. 33, 2; 72,"6;-
Form. ad Roth. 232), cant snsiBaers H3L COOpa, KOTOPHE  pOA0I-
WACTCA MEMRAY Hpomasuons H werioms. Ho, Beps mponeces orn csoero
HMeHH, Npojasews 1o eyuiectsy AbicTyers Ard MORYmatena, KOTOPOMY
H BO3BDPAIALTDH Bellb, BHHTPARDL [POMECCTD.

Hraks, oGasanuocts NpojaBua:— Asuibea 63 €yds 1o 3081 MOKyYRa-
meas, NPHBHABD NpPOJARY, RPpunsams Mo ce0A 3aupmy ROKYnamers u,
HAROHEID, npogecing Iny :frm;-umy YCRTOULO .

Hocabaersis nencnosmenia rofi 66asanfocTd B1, Ipasiaxs onpeih-
aaorea pasanyno. pasiu Caunueckas n Pudyapcras, nosnaumomy, xmumm
00A3BIBAIOTH MPOJABIA BePUYTH VIIATCHUYIO Hokynareaemn whmy.

L. Sal. 42, 7. Et ille qui non venerit, super quem
testes juraverunt, ille erit latro illius qui agnoscit ef precium
reddat #lli, qui cum illo negociavit et illi secundum legem
componat illi_gui res suas agnoscit.

L. Rib. 33. 2. Quod si cum (auctorem) ibidem (in
mallo) habere non potuerit, — — sic ei placitum — — detur.
ut de ecinu verduinia sua in praesentia testium recipiat.

Yy Jobbé-Duval, (1. c. cTp. H46) arg. L, sal. 47, 2 nonyekaers W BB 9TOMD
cayyah ounitedie oTeBTUYHEA DPUCATOH Tpexhs cauxbreneidt Brumner, (L e. etp.
506, 75) NpusHaeTh OTEATYMEA NPONTPABUIHME [POUSCEh W HA OCHOBAILIM YIIOMII-
HYTOH [PHCAPH [10eTH eMy Derpecet Kh NPOJABILY.

) ,Si anefor venerit et rem interciatam reeipere nolueril, eampo vel
eruce contendatur.

11%) Bellumann- Hollweg, d. Germ - romische civilprocess. T. 1V etp. 485. Heer-
mann, d. Grundelemente d. altgermanischen Mobiliarvindication erp. 63.

") Form wb Ed. Rothari ¢. 231 (Pertz IV 357): Vendidisti tu mihi ipsam
aneilam?—Non feci—Aut probet, quod sibi vendidif, aut bellum adardiat de
terciata aut perdat ipsam ancillam.—epsn. rawxe Form. w Bxpos vp Olto [ . 7
(ihid IV eTp. 578).
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Ho Jemnnrs, gotoparo subuie pasghasers Dpyuneps 1'5), ocnonsi-
BaAch HA oaHoMb Bapiauth cammueckoit npasus (Hereld. t. 50) '), a
rasoce Ha L. Rib. 59. 6 V%) noaaraers, wr0 CBepXh BO3BpAIEHis CBHBI
npojaBernn VILIAMHBALL TORYTATE10 3aKOHHYH #emio, pasybpn Kkoropoi
Hawmb lensnpberens.

Ipasga Basaperas, cromusmasca n3h | Alamannorum u puETa
BECITOTCKATO KOpoxa Jypuxa (¢ Antiquas) '8), paBio Kakb 3aKOHB JOHIO-
Gapackie naoTs ABa phmenia sompoca. Ilepsoe OTPAKAETL repMaHCKL
Havra.

L. Baj. XVI § 5.... emptori i duplum pretiwm. quod
accepit, cogatur exsalvere.

L. Baj. XVI § 12.... tunc pretivm reddat et lolem
terram aut speciem, qualem se firmare pollicebat, restituat
sine mora.

Hauano, suicrazannoe wp L. Baj XV 12 nosropserca Bb crapo-
NIBICKOMTD 1 HOpBeRCKOMD 1pash 149) mimeromy. MomeTs OHTL IPHHAHO
HarGombe ApPeBHUMB FEPMAHCKHME TPABOMD,

Ed. Roth, . 231 (Rertz. TV. crp. 57): Si quis conpa-
raverit aneillam, et postea venerit alius homo, qui eam di-
cat snamesse, revertant pariter ad auctorem. Tune auctor
si vindicare non potuerit, praeveat sacramentum, quod eon-
seius non sit fraudi nec nullo collndio feeisset, reddat pretinm
tantum, quantum in diae illa quando eam tradedit accepit,
et ancilla ipsa proprio domino restituatur.

Bw Liber Papiensis waocca x5 atony whery (Pertz IV. crp. 357)
100aBIACTE:

It si ausus non fuerit jurare de colludio, i duplum
precium componere debet.

us) Loening, d. Vertragsbrueh ertp. 105 107. Brunner, Rechtsgeschichte [I
eTp. 506.

usy  af pretium ei reddatur, et omnia secundum legem componat cum quo
negotiowt. :

m%y [ Rib. 59 6: quodsi venditor vel heredes sui supervixerint, ipsi testa-
mentum vivive debent awl mulfam incurere.

18y Sehroeder, Rechisgeschichte erp. 239,

19y Amira, Nordgermanisches Obligationenrecht . 1 erp. 562.
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ITo seeit phpoarnoctn, b 510i rroceh oTpasniocs crapuimoe rep-
MANCKEOe TIPABO, KOTOpOEe efBa-IH pABIHYAI0 MEKIY OTRETCTBenIOCTHI
ro0pocosbernaro 1 iepoopocorkeruaro npoaBig.

Cs gpyroii eroponn n Bapaperas mpapjga, m Jairof6apickoe ipaso
(a1 mpojaBia HEABIWKHMOCTH) JA0TH phienie, koropoe, no Beed shpoar-
HOCTH, CAOEKMIOCH HOXL Biiapiems puMckaro opasa. llpogasemrs npu-
3HACTH 00A3AMILING BOBMBCTHTL NORYNATEII0 ero nmnrepecdh, 1Ia onperh-
Jelid KOTOparo NpHHATL MACITA0h A0BOJBHO MPOCTOMH, & MMEIIO HUTEPeCs
NPA3HAGTC PABHBIND NORYIHON mnarh ¢1n upudasroft k1 neii sarparn
MOKYHATeNa Ha VIyulIenie Beng.

L. Baiyj. XVI. § 4 (=Antiqua ¢. 289. (L. Visigoth.
V. 4. ¢. 8): Quotiens de vendita re contentio commovetur,
si alienam foisse constiterit, — <=qui alienam vendere prae-
sumpsit—emptori, pretium redditnrus. Et quidquid ad com-
paratae rei profectum studiosuac ntilitatis emptor adjecit,—
a venditore juris alieni‘satisfaetio justa reddatur !29).

Liutpr. ¢. 116 (Pertz. 1V. crp. 154):

Si.... cum illegui dedet defendere non potuerit, recipiat res
suas, quem dedif, et insuper, ille qui dedit et minime potuit
defendere, ipsnm damnum ei restituat, gquantun adpreciatus
fuerit, gquod ibidem postea laboravit vel edificavit.

Raroft xe xapakzepts nmbern Bp repmancromt npash odasannocth
npojasua samminare wokynarexa? Gabryers an vbp med Buxbrs obsisan-
HOCTL, OCHOBAHUYIO Ha 0c000MBL O6BmAmH NpojaBia, LKOTOPOE BbL IOpH-
TMecKoMDb cmmeab otImgaerca 0rTb akTa KYILIH-HPOJAKH, TakEb UTO HAlIa
06A33HHOCTD ABIETCA JULIb  J00ABACHIEMD I OCIOMHEHIeNMT 00:3aH-
AOCTell TPOjJaBIa WM, HATNPOTHRB, O00A32HHOCTH 3TA OCHOBBLIBAGTCA HA
kymrb-npoaaxt, Raws TAKOBOW, ABIICTCA HEOGXO[UMMMD, [10CTOAHHBLIMB
cabpersiens wymam-npogasck. Popsymaps (Ppauccie m I0Hrodapyckie)
EYIIA-DDONAEHA, M0J00H0 TPEeKO-erHieTckuMs, COIePKATT IPAMO-BhIPAKEH
noe offimamie npogaBua BAMEUIATH [MOKYNATENd; OaBAPCKAA TPABIZ Bb
opoms mbers (XVI. 12) rosopurs: «si se firmare promiserit emptori»...
1 japunia €b IepBAro BSKTAJA COOCOOUB HABECTH Ha MHCIL 0 He06X0-

120y ()6'p oTHOWIEHIN 3Toro arbera kb L. Baiuw XVI 5ea. Léaning, Vorbra.gé—
bruch c¢tp. 114 upuy. 2|
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IMOCTIL  0c00ar0  o6buauida npojgasua AIA ero 0043aiu0cTi  3aninaTh
noxynarexst. Ho raroe sariotuenie 6s110 661 HOCIBUIHBIAD: TPUBeACIIINL
OUOBOPKH AMINL BbIPAKAOTH Bb KONKperHoit Qopmb 70, wro adcrpaktuad
mopyMa npaa Tpedyers oTh upoxasua. Bemoymunas cxosa  Iepunra '),
ROTOPLI YYIIG, TO (2 PAININXDL CTaMANT DasBUTIA (paBa KOHEpCTHAA
lex contractus sayxbugers [ILIn, crasagu Obl MBI, BOILIONWAETD, BOCHPMINI-
yaers b ceoal, aderpartnyo lex de contractu. Cn japyroii cxopomu BT
H0JL3V Balfiiaenaro sahch B3riaia roBopaTL cabayongia pammwa. 1fo-
cranosaenin Cakconckaro 3epuaga o mymrb-npojaxb Rawt NeIBILRNNO-
credl, Takd M ABHEAMOCTeNl JCHO BHPAKAOTL HEOOXOARMOCTL LI ACAKWO
IPOJABLA BT Tewenie H3wGCTHATO CPOKA 3aUyN@TL LORYHATeXLi. Sachs.
Sp. IIT 83, 2: «Svie ¢in gut liet oder let enem anderen, die sal is
im geweren jar unde dach. § 3 Svie egen oder varende have verkoft,
des sal he gewere sin dic wile he levet eteys To e mavaio qpaunys-
cKie EYTIOMB BRIpamao™s Bb calpyouei gareropiieckoi gopyk:  «Tous
vendéres doit  varandie» '22). Becpyal xapakrepno Takike  mnrunpyemMoe
PaGexess 123, nocranosacuie npoerta Bepxue-aserpiickoit Landtafel (ors
1609 1.) Bhpameinioe, kawh upasnimno sawbuaers Padeis, mownr asn-
KOMB  napoxnoii nocaosuum: < «Kin jederndant tregt die gewehrschaft
und schermung auf dem ruckhen». (I 21 § 1). Bawnowemie orn
9THXD CPABHHTEABHO TOSHHAXH JAUUHNT KL IpaBy paunemy thyo 6oabe
QCHOBRTEILHO, YTO M BL CTAPO-IBENCKOMD M HOPBEKCLO-HCIANACROMD
npash, corsacno nscarbjpoBaniaMb Amupa '24), 006A3auHOCTH B&NTHIL HOKY-
naters mabers JeraibHbliXaparTeps.

Iaa coasauckaro npasa Jdapects %) 8o pasauupbixh MBCTaxs ¢BOMXD
«ITIOA0BT TIO LICTOPIE [PABa» 110 MOBOAY BHHJMRAMIYM Bemen YEpajel-
HEIXT WA YTPAUCIHHHXD, KOUCTATHDYeTlh O00A3aHHOCTh MOLYHIHRA-Aepiia-
TeJn BelW, HA3BaTh H MPEICTABHTH, TOunbe csecTn mCTHA Cb AUCLOL OMDb-
npoasiomn. JIa gpesHe-pyceraro mpasa A0CTaTOUA0  YRA3ATH IMOCTaN0-

21y Jhering, Geist d. romisch. Rechts, w. 2-a, otghas 1-uit (5-00 u3mu),
eTp. 300.

122) (kY TOMBIL, npuBeiennse y Waernkinig. Franzisiche Staats—u. Recht-
sgeschichte (2-0e usmu.), 7. Il (1875 r.), o7p. 565, npus. 9.

) Rabel, Haftung., eTp. 205.

24y V. Amira, Nordgermanisehes Obligationenreeht, . 1, erp. 558, r. l-oil.
eTp. 692.

125) R, Dareste, Etudes, d'histoire du droit, etp. 166 (npaso cTapo-ueuckoe),
erp. 181 (erapo-noasesoe), erp. 232 (crapo-cepleroe).

c) Mpaso
ApeBHe-cna-
BAHCKOE.
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saeutsn Pyeckoi ITpasust o «cBogb», notopmit cocrouts, mo onperbiaenin
0[NOr0 3% avropurertBAWHXD HCTOPHKORD namero npasa '28). 65 omasicka-
i nemuOME nadaccauaro omenmuwka. CREnaunsii HaMu BLIe 0YepK
PCPMAHCRAr0 MpaBa M30ABIACTH HACK OTH HEOOXOAUMOCTH BXOJHTEH Bb TOJ-
poduoe mzioxkenie cozepmamia crareii Pycckoir Ipasgsr o «cogh», Thyn
6o.xke, mro llpaspa sammMaerca me €TOIBEO OTHOUICNIAMO [UPOZABUA K
NORYHATEI0, CKOJBRO OTHOMIEHIEMb O00UXT ITHXH JAUE Kb TPETLEMY
suuanranty. Hecomubuno omno: obssannocms nonyngmers wassams u
CBCOMIL UCMUQ €5 NPOOAGUONE, HeODLOOUMO NPEOROAMIACHS 0BAZEUHOCTY
npodusya cmamnv na augumy noxyrameisn. llpnsegesmy aummp cm. 54
Tewoseroit Cydnoie  Tpanampe: «A 1mro6w w 1m0 YAV, WM OV Epeera
MOCTABHTH  CBOCPO  HCHQA, Oy KOO KYNMIh, HHO CYAH b THMT weroph-
KOMD, ETO HCKalb, KTO CHATL, & TO TMPOPYKA, KTO H3BOIL [OCTABHIBY
Crarnio o1y npod). Bnaansipexiii - Byzafionn  wsnaciaers cabayonuns
o6pasoms: «Ecan wesosbis, (y coToparo coSCTBEHHNETL OMOSHANL CBOIO
MPOUABLIYIO BeMlb,) UOCTABUTS Kb/ EYyAy Wi mpuearh toro, y koro omm
EYLIWTh 91y Beilib, TO HCTHeMY ApgAercs (y:ke ue OWb, a) TOTh, KIO
nerans (coeil mponapuieil Bentw ) K10 curb (e T. e. apecroBaxb);
TOTH iKe, (Y KOr0 3aXBauend Beflb M) KIQ OTBENT OTH ¢e0a HCEDL, SBIAACTES
nopyuureseMs (Bb aBrh orshrinka xn cyay..)» 127),

Taxnwus obpazems, cemu npogaseis NIPU3HALTT MPOJAEKY H CTAHETD
Ha 3aIHTY NOEYNaTeN:s, T0 9w0rs wocabuiii Taxks ke, waws u B rep-
MAHCROND Tpash, | yerpanderes ush cnopa, KOTOpH NpoTekaeTs MeEAY
TPETLEMD BHOAHRAHTOMD ¥ IIPOAABIOMT.

[locabacrsis HemenoMHenia MpoOAABIONT CBOUXT 06A3AMHOCTEH upexs
nokymareiems Bugusl n3b cr. 33 Pyces. lpasr. (Kapams. en.): wpoga-
BEIlb, OTPELIIIACA OTDH COBEPLIEHiA NPOAAKH (T. €. OTEASABIIINCT 3aiLy-
MATL TORYNATENA HPeAsh TPETRUMb JTUIONDL) B VINHSHNHIl BL coBepuieHin
UPOJAKH TOKA3AHIOM's ABYXH CBOOOZHBIXh MYMOH WM MBITHHER, 00A3AL,
BO3BpaTHTh TOKynaremo whbuy npogasu. To-ke, ovesmino, 10mEHO uMETL
MBeTo, ecim ammTa UPOAABLA OKAKETCA HeYIAYHON H BEulh Oyjers Bh-
HANA TPETLeMY BHIIHKANTY.

'®) Basdumiperii-Bydanoss, 0030ph HGTOPIM pyeckaro Mpara (msmu. 5,
1900 1.), crp. 640.

1) Hpod. Baadumipersia- Bydanoes, X pueroMarisa 0o HeTopiu pyccexaro npaa,
Bout. I-bif (Mam 5, 1899 ), evp. 169, nnus. 115.
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§ 9. Heropmuecras poak pauctoritas®.

[lpupeseHmblsl JIAIHEES TIPEAS BCOrO TIO3BONSIOTL OTHECTH BPOMA a) Obwe-apin-
BOSHMKHOBENIA MICTATYTA OOA3ATeNBHOMA T4 NPOXARIRA SAUMTE nOKyma- " ™
tena (auctoritas, Gewalrenstellung n Gewahrleistung.) k1 7. 11. apificron
amoxh, T e. Kb TOMY OTAQJICHHOMY BpeMemn, KOTfa HADOAN, Bh Upank
KOTOPHXS MBI BeTpluaeMb ST0Th MHCTATYTS, FHmum obumed cemned '%9).
BTH &Ee ganfdnia  JAcio y[ﬁ&!}hlBEi.EOTb H TPUYNHY, BH3IBABIMYIO Kb KUK
AU, AHCTUTYTH M TOLIC[IKMBABIIYIO €r0 CYUICCTBOBAHIe HA NPOTAKEe R
iwhnaro paga croxBrid.

[Ipuunna dra—O0esurimioe 0CcH0sIie 0PesHItiukmno UCke 0 Beus' ™).
HMerens  yTBepKIaeTh, YTO Ta MIH AHAN JBIECHMOCTh y Hero yLpajena
HIA UMb yTpauela, OH'L HE 0OBUAALTD 1pAMO = jKepirare.1l BelH B'L J1e-
aukrh BOpOBC1BA muH yraftkM, HO cambiil (paxrs HAXOMEHISA Bema y
JepiaTens HaBiekaerTs 1a 1ero noposphiie BL  COBEPIICHIH je.InKTa.
Na6u ouncTuth ceGs 0rb NoRo3phbHiL, Xepiatens ykasmBaeTb B 0GABANT
0KA3aTh, OTH LOTO M Kawhb m0piodpbas oHb cHOpHylO Beugs, T. € OND
HABHBACTD MTPeAINECTBeHHALA (M0, 00Aajauin fannofi BB U CBOXATH
MCIIA €h BTMMDL NpeguectBeHnnKoMb. Icrenn oGpangers CBOWO lperteH-
3110 Kb 9TOMY TPEAMecTBeHHUKY U BTOTH TOCHBAHIA J0AKeND 3alAIATHCH
thub JKe TOPATKOMY, Kalh n Hepewii orsbrumcs. Tanumn o6pasoms, Kb.10
JIOIUKIO-6F1 TIPOJONAATHEA BINIOTH A0 TBXh mOp®H, NoKa meveirh He Gyxers
CBRJIHh Cb JHIOMb, KOTODOE Wi BOBCE He Bh COCTOMIN ykasarh m J0-
Ka3aTh cnoco0a mpioOpBrenia Bemp u, cirbposarensuo, M €CTh BUHOBHRED
NeIDIKTZ, WIH, KOTOPOe NDPOTABRSL VIBEDKIeNIA MCTHA BHRCTABATL APYroe
npaMo ero UCRJIIOTAI0NIee, Ilil.ll[}ﬂ!\{'ﬁ}]'[v, TTo CUOopHoe HHUBOTHOS BOBCE e
VRGN0 y MCTHA, & DONWIOCH M BHPOCHO B5 jAowb y uero, orebrumka.
BechMa pamo BL MATEPECAXh HCTHA PAXD CCRUIOKH Ha auctor'a u o6asa-
TeNBHbLIXD JUIA ACTHA CBOJAORB Ch HHMT TOJBEPTCA PasHOOOPASHBLIMG OTTA-

120) Teist Alt-arisches jus civile, T II, erp. 283:  Dieser Gewiihrschaftsschub
ist ein gemeinsames alt-arisches Gled des ganzen Gegenstandsvindications-
Verfahren“. cpeu. Bernhdft, Zeitschr. f. vergleichende Rechtswissenschaft, T. I,
erp 21. )

129) (Iga3aHHOe HAME BH TekeTh 06h MEKB 0 JABHMUMOCTH OTHOCHTES W KD
ucky o Hemsumumoctn: ,Die dlteste Lisgenschaftsklage war Klage um rechbswid-
riege Landnahme.... Die Klage um Liegenschaften hatte ebenso wie die Fahrniss-
klage urspriinglich den Charakter einer Delikisklage* —caoa Brunner'a, Deut.
Rechtsgeschichte, 1. 2-0if, cTp. 512,
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WIMCHIAMDB; 110 DTl CTOPOWB BOMPOCa Mbi 37BCh Lacathea ue GvieMs.
Taguyn 06pasows, AeANRTHHA MOMENTL, TPHCYIR HCKY O Beliy UPHBO-
ANTDL WL TOMY, 4TO jLig orebra mo Taxomy Mcky romems Jmib TOTh, K10
OCHOBBIBARTL CROE OTHOWENIe Ih Belfu HA TUTYIS 1epROHAYAIBHOMD, a
HE MPONSBOANOMT '3%), TAKh Kakn CCHIILA JepKATENA Beuld ma upiodph-
Tenie {0 UPeEMCTRY, 1O THTYNY MPOHBOTHOMY He HCLIOYALTL VTREPAJIL-
HiA DCTIR; Takas CCHAGR IPEACTaBiACTS €odoh, savbuaers Bpyuuepr '),
OTLA3h O0Th Oorlra MO HERY, OTBOAL MCKA HA NpPEILECTBEHIINKA BB 00Ja-
Aanin cnoproii Bemwio. Ho manoe nocmpoenie uera o sew 1eo6xodumo
npednosaraems 00a3anNOCHy APLOULCCMBeNNUKRA, BT YACTIOCTH TPOAABIA,
3aUGRUAIY €600 NPCEMHURA, B YACTIOCTH NOKYIIATEHs, Rpeds Mmpemvums
AUUONB, T. €. 3anbunTh ero cobofi wb npomeceh ¢b Tpernuws. Mu scHo
BIJIAMDL TEHCPL KOPelb MHCTHTYTA auctoritas: oI'e JAHTH e BT MOMeH-
TAXD MATCPIAJLHBIXD, Ue BB TOML HIn ndovn xapakrept cpbacm kymum-
npojaks, a Bh MOMenTh mpoueccyanndoys, 8L crpob n xaparreph xpen-
ihimaro npouecca mo meky o sewdw '3?)y Ipucymiii sromy Heky AeAMET-
U DIeMCHTD  TICOOXOAMMO  TPEOYerhusalTHEL UOKYUATEN] IPOJABUOME.
IT or0 serymuenie noxyuareds mybcro n BL 3anmTy OPORABUA JEKHTD,
rars  yrassiaerh [Liamgh, a 32 wmms n Padens '%%), py opuuaroeoit
whpb  Bb nurepecaxs “Bebxt  yuaersyoumixs ve gpbab onrs: rpersemy
BIILIHEQATY 0J0 QREPEBACTD. BO3MOLIOCTS UOMHMO IONYUeRin ¢Boefi semyr
HQATI ACTHINIALY BHIOBHUKA TWPABONADYHICHIA H TOAYIHTL OTH UEr0 M0-
AOKSUNYIO 30 ACJURTDL Teio: MOKyuateJs OHO OCBOGOIKAAETL OThL TpaTHl
TPV, BPOMCHU 1T JGHeMNLIXT, 3aTDars, CBASAHUEIXD Cb BeleniedMs po-
Lecca; upojaneits, IAKOHeIh, 10JAYYAeTL BOMOKHOETH JAJA  OrpAsLienisn
¢e0id OTB perpecca Co CTOPOHBI NOLYTATEN, CTATh MOJHOBIACTHHMD PACIO-
paETeIeMs 1ponecca, mectd ero xanboiabe whaecoodpasumiat i ceds
CHOCODONT. DT MOTHBH  BIOXHS OGBACHAITH MOYEMY HANTh IHCTHTYTH
COXpANATh €300 chay u xbicisie »nL cpeadie pbra BL 3amaxHo-espouedi-
CEOMD  npasb  1ecMOTPA HA MOCTENeHHOE OuHNeNie BUNAMKAINH OTL ITe-
HAILIBIND DICMENTOR .

*%) HBROTOPBIA 0COOEHHOCTH NPENCTARIASTH BO3DAReHIE 0 UpioGpETEHIN
Belutll 1o HacabaeTBy—eM. Brunner, 1. ¢, ervp, 507, Leist, 1. ¢., erp. 291.

¥y Bruwner, Reehtsgeschichte [1, erp. 505, mpum. 63; epru. Laband, d. ver-
migensrechtlichen Klagen nach den siiksischen Rechtsquellen d. Mittelalters,
. 125

12y Cppu. Rebel, Haftung, etp. 11,

1) Plauk, d. deutsehe Gerichtsverfahren im Mittelalter I, etp. 541, Rabel ). e.
crp. 11, 166,
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Viaswsaors (I'o6neps, Ulsungs, Padeus 131) eme asa o6crosTe.sb-

¢iBA. KOTODBIA CIIOCOOCTROBAIA MPONOIKUTENLHOMY €YU(EETROBAHII HAIISIO
HHCTMTYIZ Bh 3aUafHO-eBponefickoMt upanb epepunxh nbross, Cb opoit
CTOPOHBI, UPOIECCh [OIroe BpeMA He BHANL M He JONyCKarh CyAeGHaro
npepcraarensersa. Ob Apyrofi—cpencTsa HOKA3BIBAHIA, jJaxe mocub jo-
Nylienis JOKA3ATENBCTBD MATEDIANBHHXD, AONrOS BPEMA HOCHIM Xapak-
Tepb CTPOTO-JUIHBIA BB TOMDH CMMCHE, 4TO NOKABATENHCTBA, NPHHAIEHKA-
mia wsshcrnoMy My MORYTH GHTH IIPUBOJHMBL TONLKO HMB M HmkBM1
apyriwn. Ha nocirbuee 0GCTOATENRCTBO Cb UOIHBMYL OCHOBaHieMS 0Gpa-
maers uawme suamame [Isru.

BozppaniaeMcs &L npasy crapo-pumcrony. Jlua pumckofl «auctoritasy ) Apeantit

moca’h BHIIECEKA3AHIATO BOSMOKRIIs BONPOCH HE O WpHuANb e BO3HHKHO- m::,{;:;ﬁ“
BeHin, KOTOpOe, Kakh Ml BHXBIM, Iajaers Ha 3MOXY AO-PAMEKYIO, & JAIIL
0 TPUYMHAXT, COXPAHUBUIUXD JIOCTATOYHO NPOAOIMEEECUBIOL BPOMA DTOTL
mietuTyTs W Wo npash pumcxowms. How na Boupoch Bb TaKOd nocTa-
Hoskh xats orpbrh He TPYANO, TAKE KKK OHD BAKUKUAETCA BB OTIHYIN
apesubiitmefi prveroft suEnkanin’ B gopyB legis actio sacramento in
rem ors (opws OGoxke moagumxXs (per sponsionem u per formulam
pesitoriam).

Jpesuhiias paMcikan BUNIUEAKIA 0012a0TH “EPTAMA CYUIECTBEIHO d) feprs cxon-
OLIMTADIAMA 66 OTFUBALMGANE GOrbe TOMOR W CONMIADUIM 68 e s
10 u3bernoi creflemn ¢b BUHABEANiell ApeBIe-TeDPMANCEON HIW CHABAI-  Kauieh
cxoit. ITosmwbilnrag BHIAKANIA HOCHTL Xapakreph OJHOCTOPOINIE €O
CTPOTHMB pasrpanvyeHiess poin ncrua m orsbrunka, ¢b CymeCTBeHHBIMT
pasianvieMs BL mOoaokewin Toro w xpyroro. IlonommrensHomy yTBepiiie-

Hif0 MCTHE OTRETUMEDL, ROHEUHO, MOKeTh NPOTHBONOCTABHTH U CL CBOEH
CTOPOHD TIONOKATENBH0E  VIBeDHGIeHie, HCKIOYAIONNe 3aABICHIO HCTUA:
10 xbiaath 910 OHB He 06S3aI'h: €ro POodb UHCTO NACCUBHAA, TARD EAKD
owh mwhers mpaso BerpBiATL 3aABlNeHie HMCIUA IIPOCTHIMDL OTPHUIMIEMD
UM e MOJNUAHieMDb; COOTHEICIBEHIO BTOMY TAXECTh NORABHIBANIA Je-
AT ACKIIOUATENb0 Ua uerab u orebrummn, csoGojent OTBL NpeLCTaBIC-
Hig KaRUX'D Ob TO B OBUIO XOKA3ATENHCTRD, TOKA HCTENh He Hpeicra-
BATH [I0JHAPO AOKA3ATENBCTHA cBOEro upasa. «Actore non probante reus

134 Highner, der Immobiliarprocess d. friinkischen Zeit (42 Heft Unter-
suchungen z. deutsch. Staats-Rechtsgeschichte herausgegeben v. 0. Gierke),
erp. 108.—Schwind, Gottinger gelehrte Anzeigen, 1894 r., N 6 (peuen3ia Ha KHADY
IM'o6uepa), erp. 436, Rabel. Haftung, erp. 166, npum. 3, erp. 137, 183,
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absolvitur». Bce 210 cosepmeuno muave B1 gpeswbfimert, cakpameiwrriod
BUHAMKAIM. D50 MCKH JBYCTODOHHIN, BH EOTODOM LARUIASL CIOpONA 3a-
HUMACTD OJUHAKOBOS HONOMKEHie, KOTOpPHd, cIBAOBATEJHHO, HE BHACTH H
HE Pasiuiaers MCTHQ OTh 0TBBTYMKa. B 8T0MbB Mkt MPOTHRL yrsepie-
HIA ool cropoHnt (vindicatio) eroTh Takoe e HONOKATEIbHOS YIBEPHK-
fieHie (T. H. KOHTPABMHAMKANIA), APYrofi: wumo, serphyatomee sadsienie
IPOTHBHHER «hanc rem meain essc aio» MPOCTHIMD  OTPUNAHIOND AW
MOJYaHIEMD, He TOJAHO OHTh CTOPOHOH mpouecca '3*) Harbe, odh CTOPOIIBL
in iore HasHBRIOTH TATYNH (causa), Ha KOTOpuM oMl OmEpAOTH CBOE OT-
nouledie k5 cHopHoi sem 136). Jromy 0GOIOMOCTOPONEEMY YTBEDAALNIO
W yK23aHII0 TATYJa ana craxin «judicium» coorsbrersyers, pasymbercs,
00601001as 00A3AHHOCTL ORasHBania '3') vhus Goike, uro npoueces Ppop-
MajJbHO Bpaliaerca Bos;sb Bompoca «utrius sacramentum justum  sit
utrius injustum»; UpH3HATH ke ued INGO CARPAMEHTH «justum» cyipd
MQUReTL TONBKO TOLNA, ©CHY JAHHOS JMUO UPSICTABATHL JOKA3ATEIHCIBO
CIPABeITNBOCTH  CBONX'h YTBEDHIGHIA SaiBIGHHHIXH in iure, BH 32700
NPABOTHL KOTOPHIXD JAHD CAKPAMEHTE.,

Hraxs BH caxpaMedTHOH BMIUKAIUL [EDAALCNs BEN(H 06:132IrD yKa-
3aTh M NIOKA3aTh THTYI'L €BOEr0 OOJANaHifl Belsi0 N DT YepTa COMMKACTH
ApeBHEe-DUMCRYI0 BHHJUEAWIO b «Anefangsklage» repmancraro mpasa'ss).
Ho eeun raws, 10 BOBMORNOCTh NMPUBIEYsh Kb NPONECCY NPOZABIA H 110-
CTaBuUTh €ro BB 8aMbab Ce0A COXpamula M JIIA PUMCKATO TIOKYNATeNa 10
3HaYeHie, 4T0 OCBOGOAAIA Or0 OTH TPy M 3aTPars (CYMMA CATpaMeHTa),
CBASAHHHWXD Ch BeJEHieMs npomecca.

Ob npyroit cropoud, Mesiy ApesHe puMCKOR H [pesHe-repMancLoi
BUEJNK2IIOA eCTh 1 cephesnoe pasmmyie. Kakn Om jpazeso mmi um yxo-
AHI Bb THYOR PUMCKArO JIDOLLIAro, MAE BCE e He BCIphTaMb Bb BHl-
INEANin npuMBEH AeNMETHANO BIEMEenTa, KOTOPHI TAKh ACHO BBIPAEHT,

%) Arg. Gai. 2. § 24: quo negante aut tacente tune ei qui vindicaverit, eam
rem addicit. Cpsu. Girard, Manuel erp. 353, up. 4.

') CkazadHoe BB Tekerh BhITekaerd uah Gai. IV § 16 verb. ,hunc ego
hominem ex jure Quiritium meum esse aio secundum suam causum® (opu yeMD
mois causa cabayers pasymbrs yhnoMHHasie o THTYIE, KOTOPLI BUHIHKEAHTT,
HA3BAND NPeTOPY BL CBOMXL HedopMAILHLIXTL OGBACHEHIAXS);, namshe uUah CJAOBL:
»postulo anne dicas qua ex causa vindicaveras* (Gai. ibid.).

¥y Cpeu. Giarard, Manuel (usgu. 3), erp. 335.

%) Opeu. Leist, Civilistischen Studien III etp. 261 exbn., Alt-arisches jus
civile Il, erp. 284.



B BUHINKAULN IpeBHe-repyMaictoi mim ciasaickoii. Jpesue-pumcrasn lo-
948 aclio Sucramento in vem ecmy cpedcmeo PaspWENian cROPa  wCmo
wadrcdancraro ),

Jt0 uswbuemie B1L xapawreph Bengiaro nesa 0MKNO  OBIO M3MT-
HHTD OTHOWEHIC MOKYIATeTH K6 HHCTUTYTY auctoritas, Kb BOSMOKNOCTII
saMBINTL ce0a NPOJABIONTD Bh upoueceh ¢b TpeThid. CoxpaHsa, kakn
MBI TOABLO UTO Bllﬂ.'liﬂlt: mzpherioe  suagenie LI TORYOATCNH,  3a.)ivii
ata mepecmana Ovems 045 ner0 ueo0LodUMOCIAI0, TAKD KAk IPORCPHILD
Bh BRHAMEAIGOUHONT, OpOHecch ne rposuan yae ymmaroi YIOJOBHOM ITen.
H rorza sponsio praejudicialis orcpuya BosMokuOCTs CBecTH PHERD Bu-
ANKAMIOUHATO WPOLEcca A0 MULITMYMA, KOrja OJIHOCTOPOHILAS  BHILIHEAIL S
cHata ¢o orkbrymsa onus probandi, nokyiarens Romaeun OBAB Bb 3ia-
unreannon awbph yrparuts unrepect b opaienin kb cyne6non sanureh
mpojgas@.—Uto ke Kacaerc: upojaBua, T0 HOAGMENie ero  0eTaI0Ch
npeduee:  Venbyn TPeTeir0  BHIJHEAMEA POSHTL MY  SIAMITCALHLIMD
(duplum pretii) perpeccons ¢o cropomsi UORYIATEA; ACHO, M0ITOMY, 1TO
AT TETO BOSMOKHOCSL  UPHIATL [ Viaemie Bb, npoueceh BO3OY:RICNHONT
TPETHHMD JHOOML OPOTHBDL NOKYIATEL, BOBMOKIOCTE BT 1a NOISH 11
HEXOXD DTOr0 UPOUECCa  CONDAHHAA BEK - CBOI0  BLKIOCIL 11 3Uayelie.—
Han chasanuaro BuTeka®Ts: HHCTHRYTH auctoritas, Boixs B prMCcLoe
IpaBo C'b veprayi _GAQAHBMUMICA BL 31OXY A0-PUMCEYD, HOCTRIeHI0
AOLKCIL ORIL  HSAMBUNTD CBOW XapALTepn: Wsh NHCIHTYTA, BH3BANNAIO
W kn30H 000KAULMT HITEPECOND Kalh MOKYUATELT, Taih Il LPOJIABIA.
OHT J0.L&eI's OBLIL HONVYNTH XaPARTEDPD CPEICTBY CYICCTBYIOMEAND 1.I4-
HBMDB 00PABOMDL A4 OTpa#ienis nnrepecoss mpojasma. Hunaue roBop#,
yuacmic npodacua Gs NPOUCCCIL €5 IMPCIMBUMNS sunduramons, ousuiee
npescde e 00AIANNOCNLI0, HOLI0 1 0ANEND ObLi) obpamumvca 6% eio
npago.—Uwbouiecs vL HAUEN'D pACHOpsAelin NCTOUMEY  necoMBbI0
OTPARAITDL RMEHUO 9T0 COCTOALE paBa: 00Imee salIovelie, b LOTOPOMY
HDPUBOAHTD H3VUeHie MOLICKUNEND TeECTOBL —To, 10 MPOJAABCIE IUBCNs
”Paso ObITH NPUBIEYCHIFNTG Kb NDONECCY MOKYNATeJs € TPEThINt BHI-
JURQITOMD, I JARUIL ueMnoril phueuis nos3soignTs yaosnth cabist roro

B Firard, Nouv. revue historique 7. VI, erp. 183  Mais dans le deoit
romain le plus ancien qui nous soit connu, la question n'est plus une question
de délit, c'est t'une quéstion de propriété, le demandewr ne se dit plus volé, il
se dit propriétaire”....

(%]

'{) Auctoritas

ab noanubii-

UISH BHHIHHA-
i,
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OTIATGHHATO HOPAILKA BEINEH, KOIJA 3Quuna nOKYRameds COCIMABIALG
obazannocnms npodasya ).

§ 10. PesynnTaThl mpegBHAYIMAT0; HXT 3HAYERIE A nocakgyromaro.

PesioMupya pesyastars usyueHis OTBETCTBENHOCTH UPOXABIA-MAHII-
nanta, nmojgydaemt CabAyouda mosokemis:

1) Odasannoems rpodasua sauuauyas ROKYRAMEAA Bh BHHHEALION-
uoxs nponecch ucmexaems uss comaru wynaw (ManupuUANin), a He cIre-
uiajbuaro 0 ToMn oGbmania npopasna.

2) O6asamnocmy ama 1eo6zodhmo mpedyeme empyrnyposs opesnivii-
WA ucKa 0 GEULU.

3) Obasamnocms ama ieacums Ha GCAKOME BPOOAGUD  NCIASUCUMO
OTL 1020, B KAKOMD OTHONEHIH OHT, CLOSLIL KB MPOJAHHON Belur T. e.
Ovtas au ons ea cobemsennunoms wap wvms ') —lloaomenic 510 ecrn
npaxMoe crbicrsie TOro, 4ro BCARME MORYHATedb, kakt npioGpbrarems no
THTY.IY [DONSBOAHOMY, HEe MOKeTH OBEH. CTOPOHON BHIUIMKANIOIHATO TIPO-
ecea, a moToMy Hy:Zaeres BL  3aumth npomaBua. —Jnins mcreveiic
JABHOCTHArO CPOKA JAerdh (ORYHATENO-FHTY.ND 1ePBOOODA3HBIE, JeTATHMH-
Pyers ero LTI RHIUKAIM, a TNOTOMY H 0CBOGOMIACTDL IPOIABIQ OTT €ro
00A3aHHOCTH.

Hceronu pagoMs €6 synaed sanumnamionuoii Prsimme simatm u
HPaRTHROBAIH LYILTIO 003 M?LHI[H“R]YEH. A AMEHHO, KOrjaa O0BeRTD [",‘I'{':J"{H
npaHajlIemalh Kb pas3paidy res ncc mﬂ:ncipi. FOBDI)HH'}J NCEOIHA, TakDb
IeIB3A AYMATE, WTO Tes nec mancipl nocTynmam L oGoporh nosme, whys
res mancipi 142),

Conepaanie 00A3aHHOCTEH NPOJABIA-MANIHIANTA Mb MOTHBUDPOBA.TH
CTpOﬂllieM’L BHHJ‘I]]]E&]HH. A rmarm RaK'b 3TO G’r[]OGi[ie 0CTagTcs OJHHML H
ThMb ke, BHIMEDYeTCA IR res wancipi WiH nec mancipi, To MM IpH-
NOANMT, Kh 3AKNIONEHI0, 4TO W ®h KyWrb, copepumiennofi §esh MARIHITAIIN

1% CM. BBIIEG GTD.

Yy Ralel. Haftung erp. 10—11, epsu. Erman, Zeitschrift d. Savigny-Stif-
tung (R. Ab), r. 25, eTp. 455,

) Unave Mypowness. [paw; npaso apesusaro Puaa passim, 1no BbL oco-
dorHoeTH pharo, crp. 60—61.
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cofepaanic 0043aIHOCTel NPOAABIA J0JAANO OBITL TARAMS-AE, Kaib H BD
kynrb manmanmamionuon 1. ¢. n spbes upopasews 0043a1D OLR3HIBATL 110+
EyHareaio cyleOnyio 3aupty u 0043aHD CHIOI CAMOH Rymiy, a He 0co-
goro Bl Eymwm crosun@ro coraamenis.—O3parHo, ecru Hsydelie RyILDI
0ean MamumIALin OMpPaBjiaers 910 HPeinoiokenie, T0 910 OyAeTh BECRIMD
JOKA3ATEALCTROMD NPABUABIOCTH MPUIATOT0 HAMM OOBACHEHIA COXepAAnIi
00azamocTed npojasia.

Urawsn, nepeiieMt kL pasemorphuiio ornomenii npojasna Kb NORY
mareno Bb cayval wywin-npogass Gess Manunuaiiu, Ho npegsapareasno
eme jasa sambuaniia.

1) OGasannocts cy1e0HOH 3aUNTH MBI ONPABABIBAEND XapakTepoNT
dpesneti snupuranin. Ilosromy nm BL obaactn EyWm Ge3b MaHEIALil
MBL Oikujgaest Berpbrurh cabin aroil ofaszanuocTH OTHIONL 1€ BL PA3BH-
TOML mpash KIaccHUecKaro mnepioja, a AHb HAa PAMIUXD CTYTeHAX'D Pas-
BuTii 910l cabaru.

2) 1[bub cyje6nod sangure, ROTOPYIO. POAABENs 00:13ans 0KA3ATH
MOKYNATEN0, COCTOMTs BT COXPAHENINSAMOKYIATEIeMh 0042l BElLbo.
Mu MOskeMb, [H0ITOMY, CEA3aThy UTO EYILLL, Kakosa Out wit Ovaa fopna
€5 COBePUWLHIA , TAPANTHPYERD IOKVHATENO COXpaneiie 00JaJatisd Benblo. —
Ho Bnb sroms nyarrh spl HatagcasagMcs Ha npotasopbdie co cropomm
oGue-npuHAraro mwbuiny «OGazarenscrso rapanrtiny, rosopurs bexvaunm,
roTopuifi jgepinrTed rocnojcIByomaro mubuia, «Momers OHTL CBI3AIO H
¢b HedopyassHoil Ryutedt, WO Aamb MpPE 1OcpeAcTBE 0c00aro, cuemiaiLHo
Ia TO UAMPABISNNATD CORMAMICNIA, x0MOPOE BOBCE Me AGAALICA UACMVIO
63 COCMABID KYNAU-RPOJAINCU, @ AU GHILUWHUMS 00PAZONE CMOUING PA-
doms ca nedi» 143), Ty ke wmpican saupun@ers n JHapaps, yreepiian, u4ro
PapantiA OTh HBHRMIN BOULTA BL COCTABs 0O0A3aHHOCTEl NpoJaBna JmuIL
BB TEUeHIH KIACCHUECKAro Mepiofa, Kakl pPesyabrars HPOJOMICHTeAbHATO
HCTOPHYECKArD npouecea 4).

Tpyaio sbpurs, uroos Pumagme, ¢r1oxn HaXOAYMBHEG BB BHOOPH
HAUTEKAMHXD TPAKTAYECKUXD CPEICTBD, BL 000pOTH MPaKTHROBAIH TAKYIO
Henparoanyn Qurypy, Lakb KYIULI, LHECONPOBOAIADINAACT TAPAITICH OTL

19) Bechmann, Kauf I, erp. 103: _Hine Gewihrschaftpflicht kann ja auch
mit dem formlosen Kauf verbunden sein, aber nur mittelst einer besonderen
darauf beziiglichen Verahredung, die gar kein Bestondtheld des Kaufyesehifts bil-
det, sondern dusserlich nebenhergeht®.

") Girard, Manuel (uzg. 3), oTp. 549,
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JBH [;Tli[l_—Gll[lOCHH'h, OINAKO, HA 9eMDL OCHOBRIBABTCA OIPORepraeMail :i)'l'fl(‘.ﬁ
reopia? Hephako nv suph woaNTHBHATO apryMenta HPHBOAATH KOUCTHTY-
uiro nvn. Azeccanjgpa Cesepa:

¢. 6 Cod. h. t. 8. 44. Non dubitatur, etsi specialiter
venditor eviclonem non promiserit, re evicta ex empto com-
petere actionem (a° 222).

OTHMT YRASOMD, NOJMATA0Th, HMUEPATOPD BCIYHAeTsh BL GOpLOY b
HApORAHLIMYL BO33PEHIEMT, KOTODOE 1A YCTANOBIeHia OTRETCTBEHIOCIH 32
ABUELIO TPEOYETs CHEUIATBHAI0 COITMICHIA CIOPOHD; GAMOE &g DI BO3-
sphliie NPeICTABIACTC HEePEeRUTROND, OTTOJOCKOMS NPEKAATO COCTOHHIL
ipasa.—Io caadocrs taroro ToikoBaHia ¢ 6 cif. OYeBHANA: ecAM Taske
TPEAIOJOEUTE, UTO0 Bh OTAALTCHHOMD NPOMINOMDL KYILUIA HE BIEKJA caMa
o ce6b orphrerBennocT 3a ABMKIIO, £O Bee ke cosepmenio neskpoarno,
YTOOK BOcHOMHUANIe 00B 2T0MTD HOPAARL coxpamuioch BL napogh rors
po tpersaro Bhra namei apn %) —Crasars ¢b yRhpeHHOCTHIO, NPOTHHD
Yero MMenno maupasients ykazh (Anexcanapa, tpyano. Ho meenma nh-
POATIO, UTO HMUEPATOph BHERYIAIETs NPOTHR'G NPOBHINIAMM3MA BT Npanh.
A wumenno, I HaLIematuaro ypasymbuia const. 6 cit. cabiyers npuuars
BO BumMaiie cafyouge vomentst. Ilpexgie Bcero Opocaerca Bb TIasa
CBOEIO CIPANUOCIHO npejiokenie «etsi venditor specialiter evictionem non
promiserity: NpoAaBens MoKeTs 06BaTh CyeGHYIO 3AUHTY B 9BHLIIOHIOM S
npouecch, onn MOmern O6BmaTh eneaHoe YIOBIETBOPEIie 32 IBUKIIO, HH
IMEAED [ «IBAKIMI0»: OCIHOBATEILHO, TH0aTOMY, PaGeas 18) npeanmonaraers
HATEPHONANIID U I BO3CTAHOBIEHIA NepBONAYalbUAro Texcra sambugers
«evictionem» €JOBOMT «anctoritatems, KOTOPOMY, BLEBOIO OUepejlh, Bomrh
coorebrerryert rpeveckiii repynis «gefatworsy . Mu upbau, panbe gro
BH PPeKO-erHIeTCKUXh ARTAXD KYIUUL crathd 0 «Belalwatcy, 1. e. 06 00s-
3AHHOCTH TIPOJABLA SaUHIATE HOKYDaTels (ArypUpyers, Kawth HOCTOAHIAA.
Jrin 06CI0ATEIRCIRA Bh COBORYITHOCTH JEOTH OCTATOMHOE OCHOBAHIE TIPEi-
noaararsb, 4ro peexpnurh Adexcangpa paspbmaers cosmbuie whcrioe,
IPELO-ErHIeTCRON NPARTHEN, BOsHHKmice Mo cabryiomemy nosojy: in casu
conereto  cmoponvt He euecan 63 001060ps cmamwvi, 00azyOWRIE NPO-
dasu K5 NPOULCEYAILNON OnAMEABHOCIUL 63 NOAB3Y NOKYNAMERA] 03H(A-

%) Cpeu. Girard, Nouv. Rev. hist. 7. V'II[ (33 r.). etp. 543.
18y Rabel. Haftung crp. 2, npuwm. 2.



uaeMB-A2 INO, N0 NPOJAsey;s, 10 HAMBPEHIO CTOPOI'D, 0c60600ICIeIs MarHce
U 0MB MAMEPLAIVHON OMBHINCMBEHNOCMY, 0T [ACHERHATO YA0BICTBOPEHLA
NOKynaTens 3a 9BAKIIO, nan-ske HErE? M, ecin nokaibHas nparInka, 1o-
BUMMOMY, CRiouagach kb pbmemio Bompoca Bo empieah yrsepautess-
noMn, 10 umnepamops snornt pbmmureapno—u Buoand ocnoBarensno—
omemuaems ompuyamesvo: «re evicta ex empto competere actionems.
Bo searomt caysak const. 6 cit. nukonMh 00pasoNT He MOKeTh
CIYAHTL HAIeKHBIMDL Oasncoms ocnapuBaemoii Teopin.—Ho ganbe, ecin
Bexyannt  (win, muave rosops, «cominunis opinio») yTBEPEKIAeTH, UTO
TapanTAPYIOmAsd HOKYNATedd CTHIYIANIA He BXOANTH Bh COCTaBL KYILIH,
a crourh 0c060 OTh Hest, TO Ha UeMb Jepaucumes amo ymsepucdenie,
KAKD HE Na MOMs COUHCMBENHO OOCIMOAMEACIMEH; WO  00Mmwyatie 1a-
pavmin 06.aeveno 6s cmunyasiowwpo Popauy? Onmaro, pazsh sT0 OxHO
06CTOATeALCTRBO cHOcoOH0 phinTs HamL BOTPOCH BEH KanoMb Ok T0 W
Gern0 nanpasiaemin? Pasywberca, mwhrn: ernoyaamionnaa ¢opma odburammia
rapabTin He Jaerh HAMG 11PABA HH BRIBOJAMTH. FapAHTIIO 3% cOocraBa cabikn
EYIUIM, HHM BRIOYATH €8 Bh 3T0Th coérass. Jlna pbmenia Bompoca ue-
O0XOMMO  BO3MOMHO 1OJHOE <(BL BABHCHMOCTH OTH COCTOSAHIA HCTOYHH-
KOBD) HM3YIeHiA cTpoeHia FOro cayyad, “KOTja Ky 3aKN0UYQJAChE (e3n
MaHrunamionHoi  gopmsl. J ME YBEEHMB, YTO HTO H3YUEHie CIOCOGHO
npuBectd Kb phuieniio WPAMO HPOTHBONOIOHOMY TOMY, KOTOpOe I3aeTh
rocroacrByomee MHEHIe n €ro mpegcraBatexs BexMaHHT.



I'MABA BTOPAA.

OTBbTCTBEHHOCTL NPOAABLA HA PaHHUXDB cTajiaxb Kynam 6esb
MaHUMnauin.

(Stipulatio: ,rem habere licere®).

§ 1. IocraoBEa BOIpOEA.

Bs Tpantarh o ceibsexoMs xozaiictRh Bappoma 1) coxpanmnoch ah- fea rama e
ckonbko  opMyaAPORE KYILTH, U Bb HHXD 3aKI0Y2CTCA IVIABHKEE HETOU- :::::;?: ot
nuktb Hamuxs cnbrbHil ovgynrh Gexs MaHuMmANin AI4 [epioja 10 KIac- ““’g:g::s:f‘
cnyeckaro. Popuysspsl ATH  CAOMKEINCE BL OYeHb crapoil upawxrurb,—
(Bappous moaromy m masmizaerh uxh formulae antiquae mau priscae);—
OFPAKAIOTE OHN CABIYIOINEE €ocToallie Ipasa.

Bp rymnh Gess Manummamin npojaBent 00esMeunBacrh LUOKYNarells
Bh TOMb, 4YTO OHB, NOKYNaTeIh, COXPAHNTH obxajamie Bemplo ofbma-

HieMD, KOTOpoe 0GJeYeHo Bb CTUIYIANIONNY (OpMy, H KOTOpOe 1O HAa-
PYKHBIMD [PH3HAKAMD TIPEACTABAACLTL ABA TNABHBIXD THIIA.

Bubmmie npusHaky IepBaro THIA TAKOBBL a) 8T0 NIpEMIe BCEro
CTHIYAAIIA  Oesycaoenas; b) panbe, Bb o6bmanin me ykasano, ¥bmMb n
raxh orpbuaers upogaBenh, ecam ero odbmanie He WCHOMHNTCA; BT BHLY
910r0, ©h TOukM 3pbHIA RIaccuueckoi Tepyunogorin (fr. 74 D. 45. 1)?)

') Bappous, pomusmiiiics b 116 . ante Chr. nanucaat 3ToTh Tpyah Ha
81-w'b Toy ikH3HH. Schanz, Geschichte d. rimischen Litteratur, yacTs 1, cTp. 360. 377-

2y Stipulationum quaedam ecertae sunt, quaedam incertae: certum est, quod
ex ipsa pronuntiatione apparet, quid, quale, quanfumque sif. (fr. 74. v. o. 45. 1).
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o0bmanie 210 JOmKHO GHTH OTHECEHO BSH PasPILL T. 1. «stipulationes
incertae“; u, HaROHelh, ¢) T0UHO cabiys mokasauisus Bappona B 1OMD
sberd, b onn mambonbe nmoapoGHO W OTYETIUBO HPHBOHTH HOPMYIADE
nawedt crmnymimin (Rer. Rust. IL. 2. §§ 5. 6), Ml jossns upnanazs,
110 HEMOCPEACTBEHNNIMD UpenMerods obbmauia asuserca dmamesvnocmoy
IPOMMTTEHTa BDL KAKOM'h-TO HANPABICHIH,—BL KAKOM'L HMEHIO0—ATOTE
BOLPOCH OCTAGTCS OTLPHTHIM®G,—H, CrboBarennio, Haum cTunyagmia opn-
HAeHnTh 6 uucay «obligationes in faciendo». Takosw npusnarn
TOF0 THUA CTHNYINHN, KOTODHH Teleps MPEHATO Haswsars stipulatio
babere licere. Hanoabe woxpoGuo Qopyynaps es omucans Bapponows
Bb TOMT MbLerh, rxh onn rosopurs o npioGpbremin kymied opent.

Varro Rer. Rust. IL 2. §§ 5. 6. ..cum emptor dixit
«tanti sunt mi emptae?» ¢t ille respondit «sunt» et expro-
misit nummos, emplor stipalatur prisca formula sic: «illusce
oves, qua de re agitur,/sanas recte esse, uti pecus ovillum,
quod recte sanum est extrasluséam, surdam minam, id est
ventre glabro, neque  de peeore morboso esse habereque
recte licere haet sic wecte fiert spondesne?»

Ciona #e OTHOCHTCA W CTHHYJALIA BL (JOPMYNAPAXD KYILIN APYFHXE
«res nec mancipiv, o KoTopeixb rosopurh Bappoms: II. 3. § 5 (kosm),
II. 4. § 5 (cBuHbH).

Br  JLurecraxsy, l0ctHuiana sra CrHUV.GLIA  YIOMHOAICA Kpaiine
PBIKO H 1eMOCPEICTBeHHO €10 3aHHMATCA BCero Jumpn asa whera: fr.
38 pr.—§ 2 D. 45 1 Yasmiana un fr. 83 pr. D. 45. 1. Ilasaa 3).

O sropows tanh cranyrauionnod rapanrin Bappont rosoputh BechMa,
LpaTko: e IpHBOAA BOBCEe edA  (opMyndpa, Bappoun, naswiBaers ee
«dupla» winm  «simpla» n ykaswmBaers, 9ro oma uwbers upmvbnenie sy
TBXh CIyYanAND, KODJQ Ry paGoBL COBepIAeTcd 0esth MAHLuuai.

Varro Rer. Rust. II. 10 § 5:
~.aut, si maneipio non datur, dupla promitti, ant, si ita
pacti, simpla.

J1a KPATROCTH WORasaHin Bappoua 1erko B O0BACHAMA 11 BOCHO.I-
HEMA: CTATIYILINiA, o koTopoit roroputrs Bappoun sn I 10. 5, Bmcras-

*) Atu mBera, BE CBA3H b JIPYIAMY, ©b HHMH COUPHIEACAOIMMUCT, GVIYTT
palolipaunl Hilke,
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aTeHa ObIa BL JJINKTE  RypyasHBIXS JIII0OBL 1), u, cabpoBareisno, GbLia
oomenssberua.  Uro sxe racaercs es JopMmyaspa, TO BL KOMMEHTAPLAXD
KIACCHUCCKUXT IOPHCTOBS Kh HAMIBCKOMY 9HukTy ®), u parbe, »b gourej-
WHXB 70 HACT KOUEPETHHIXD caydadaxs es npnwbrenia na mpaxruich®), smur
nvbemd Tako# Oovarniit m BMberb en rThwnp uajgexnuil marepiaans, 4TO
dopmyiaps ATOTH MOMKETh OLITL PEKOHCTPYHPOBAHD Cb JOCTATOMHOW MO~
HOTO# 1 scHocTbio. M Gnarogapsa 210Ny 06HADYRUBAIOTCA OTAMYHTENLHAIT
YePTH ATOrO THIA CTUNYIANIH B1L CpaBHenin ¢b upegmecryioummyi. Onh
COCTOATDL BL CABAYIOLEND: a) HAIIA CTHNVAsUiS OOYCAOBICHA; e YeIo-
BIEML  CHYHKHTL yTpara NOKYIATeleMnh 06Iajanis BOIBIO, TpOHCIIenasi
B CHAY 9BERIIE; D) macrymiedie 910ro yeiaosis 00:a3yerTh UPOAABIA YI0B-
METBOPUTL  NOKYHATEXA  MOUNO 0upedivaeithofl, TPIAMO BL CaMON CIMIY-
JANIKE YRa3auHOM, JlenesHofl  CyMMofi: 06LIKIOBeNHO, MORVIIOA 1Laaroi
BIBOHIG—OTEYIa H caMOC HauMenoBallie crhnyaamins «dupla», mo, 10
COPNQIIEHII0  CTOPONT BOSMOMIO YiOBIersOpenie M BhL MHoMsn pasmbph:
simplum, triplum mm game quadruplom [sel. pretiom] «f. fr. 56 pr-
Dig. ht. 21. 2.—[loaromy ¢) ne MO#ers OwTh HNLEakoro comubaig, wro
»p gannont cayuab aw nmlewwostipulationem certam (fr. 74 v. 0.) in
dando (fr. 2 pr. ibid.).

Taross aBa THNA CTHNYJIALIONHOR. rapantin. OTH UAXD MB XOTHMD
V3HATh, POACTBENIA JI 06a32HHOCTL, MMH 112 NPOJABIA lATaraeMas, 1o
CYIIECTRY CBOEMY TOR 00N3AHHOCTH, KOTOpas HCTEKaeTh L1 TIpojaBna-
MAHIUMAHTE 3L MaHUHIAILIN, HBAYE OBODA, 0643am3 i npodaseys 63
CUY U MO OCHOBENIY LAPEMIMUPYIOWELHE CIURYAAUTY W5 CYJedNow 3auuumn
noxynameLa?

Opnaro, upemye ubMn TEMb HIR NHHND 1HYTeMDb HCRaTh pasphbmenis
ATOr0 BOTpOCA, HeoHXOMHMO cupocuth ceba, nywberca ju Boodime kakoe
auGo ocnosalie IIA IOCTANOBKH BOHpoca mojobnaro popa? Ouesuano,
MTO HAINGL BOMPOCH YMBECTEHH TOJALKO TOUNA, €CAu HCTOUHHEM Bh O5JACTH
OTBETCTBOHUOCTH TPOAABNA 1O CTAUYIANLIMD, COAep&kaTsh pburenis, kor1o-
P MOTYTH GHTL OOBACHEHB W BLIBEJEHDI JHIIL WAL MPEANoJoKeHia o6-
3AHNOCTH 3AULHTH.

Maw olmeupejpcraBieliiaro Lparkaro 00630pa HCTONHMKOBDL  BUJHO,
YTO0 MCTOMIMKEH ITH 10T  IhIUKOMT OTHOCATCH Kb IEpPIONy Kiaccnye-

Y Fr. 3 ¢ D. 45. 1: _.duplae stipulatio venit.. ab aedilis edicto.

*) Yrkasauin wetounuross jaers Lenel, Edictum § 296 ,stipulatio ab aedi-
libus proposta®.

%) Onn nomhuicHesl y Bruns'n Fontes (6 nan), p. 238—291.

OfasanHocTh
3ALHTH Mo
cTin. duplaa

¥naccu4eckaro

nepiopa?
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CROMY W H3DL BYXD BhUIIE DAsTIIEnHBNt  (OPMD  CTHIY/IAHIONNGI
OTBBICTREHIIOCTH  TOMTH HMCEIOUNTEILH0 HMBIOTh B BRI CIROYIAUIO
«duplae». Bn cwiry 91010 Haumrn BONPOCH HUPHUAMACTDL TaKOR BHIL: M-
wems-au stip. duplee raaceuvecrkotc anonu na npodasua  06AIAKHOCHD
AUGUMBL ROKYRATREAL?

Tnnotesa Prapa wepsoit meropuieckoii mroast (XVI ), pemuriii Kyamii ua

Kysuisa.
ATOT'H  BOIPOCTDH orphianns co neemn p‘lilHI{TellblIOCTMU YTBepAHTeALHO: JIB

pasa B ABYX's PasTUIBING MBETaXD CBONX'S IPONIBEICHIR ON'DL AT PEROH-
crpykuio gopyyin stip. duplae n 06a pasa, RECMOTDA 14 pasunyie B 1aCTHO-
eraxh, BRAOMACTL 0co06yi0 cratuio o sanurb—«clansulam de re defen-
denda» 7). Oany w31 ornxtn pecraryiiii nopropaers uapbernmi wmcarers
rotanackofi ageranrooi nwoant Hooprs ®); u ush nucarexeii 6onbe Gumirs-
EHXb Kb HaMb W0 npemend OesveaopHo €abayiors Kyamio Dmorws n
Muaepy n, xora # uwe Oesn xonedamil, Caxpuiyen?). Ho n y nncare-
neft mogaro mpesmenn mpes [Kysuia we Haxoants codypersia: Irwnh m M-
papb, pecTurynpysa QopMyIy NAMCH CTHNIANIH, HEe BKIOYAITH CTATHIO
o samurh '°); Bexsmanut Bucragwsaercst uporuss Ilyamia en ocoboi ph-
mrreasuoctrio:  «Jede Vertretungspflichts, rosopurs a101s aBropn, <ist-
der stipulatio duplae @durchaus fremd; sie begriindet sehlechthin nur
Entscha lignnspflicht» ).

"y B cBoux®. Paratitla, kn IOcrouianoBexomy rogexcy Rysuift naers
LJduplae® takyo peeTHTyMin: ,eum hominem quem de te emi et accepi mihi per
te heredemque tuum et per omnes habere licere, ot st is homo, quo de agitur,
parsve ejus a me pebita erit, vel si ewmn hominem partemve ejus ab alio petiero,
tum de ea re agenda adesse, cum tibi heredive tuo denuntiavero et eam recie
defendere, et =i is homo parsve ejus mihi per judicem evieta erif, vel si cum
hominem ego per jedicem evincers non potuerim, tum duplam mihi recte prae-
stari, haec spondesne?* Bp tpaxrars ,ad Africanum® opn pasbacuenin fe. 24 [
h. t. 121, 2) onb gaeTh Goabe KOPOTKRYyW QOpMYy.Y, ROTOpas BCe-He COJIeDRPTL
eratsio o 3amuTs: ,mihi heredique meo eam hominem, quem de te emi habere
recte licere ot sz is homo o me heredeve meo pefetur de ea re agenda adesse et
eam recte defendere, uf dennneiatum tibi erif. aut, si ita facbum non erit, quanti
ca res erit duplum praestari dolumque malum abesse abfuturumque esse, haee
spondesne?*

8y Noodf, Comm. ad Digest. . tit. (21. 2), Opera omnia tom. II, pag. 463.

9 Gliek, Erliuterung der Pandeeten, Toans 20-pif, erp. 291; Miller, Eviation
orp. 52, Salpiuvs, Novation u. Delegation, eTp. 222.

19y Fek, Verpflichtung des Verkiiofers, 17, 19. Girard, Nouv, Rev. hist. VI
(1883), erp. 572, npua. 2; cTp. HT8.

1y Bechmann. Kauf I, etp. 376. 377.
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JBACTBATEALU0, AlA NDABA KAGCCUNECKOE 5%0T% PECTUTYIL TuyAmia
HE MOAETH OMTH HPHHATA, TAED KaKL IPOTIBD HAJHYUOCTH 1A OCUOBAHIM
stip. duplae oGasanuocrn sanmuars va cyth nokynareas roBopith ciak-
aylonia faunsia. llpeiie Beero erarca odn 0043MHOCTH  3AUTHTH OTCYT-
CTBYETH BO BCBXD, AOMEGAWHXT 10 Wach U OTHOCANINXCH KO BIOPOMY
BhRY Hamed 9ps, KOHKDETHHNDB ciyiaaxt npawei crunymamin. Jaxbe,
NPOTURL  O0A3AHHOCTH  3aWmThl  rosopnth H phmwenie 1opacra Ilosmonis,
COMNIACHO KOTOPOMY IHORYHATeIb MOKRETD YBBIOMHTL IHPOIABLA O CBOEMD
nmponecch ¢n TpetbuMB BL d1000f MOMEHTH nponecea  sa HCKAOUEHIEMD
BPeMENH HEemoCPescTBeNno upeAecTByomemy nocrairoseh phuenii.

Fr. 29 § 2 de eviet. (21. ») Pomp. 1. 11 ad Sabinum.
Quolibet  tempore venditori remuntiari potest. nt de ea re
agenda adsit, quia non praefinitnregertum tempus in ea sti-
pulationz, dum tamen ne prope ipsam condemnationem id fial.

Phwenie omnonis scno UOKa3MBAeTL, 4TO TNPOLABEIL CBA3AND
JHWL O0A3AHNOCTHIO JIENERNAr0 YAOBIeEBOpeiid MoKynares, a He 0dazau-
HOCTLIO BALMATHS, TAKDL KAKL A NPOAasia, cssisauuaro aroil mocabyuef
00A3aUN0CTLIO, MOMEHTD, KOTAd OyAelh ejbiauo eny coodinenie 00 IBHE-
wionsons npouecch, pasywmbercs, nameco we Gespasiuvewsn: ysbjoen-
nufi B navaah npomeeea; ok yerrbern codparh moMpeIcTABUTH 0KA3a-
TEJBCTBA  CBOCIO Apasa, TOMML  Lakbh ysbioMuienle, cosepuiegnoe Bb
106 crajin, porda Buo Guumswrca yme k1 pasphueniio, BO MHOIHXDL Cay-
MaAXD  3aCTAHeTD NPOMABHA BB PACILION'S M [IOCTABHTb €r0 Bb HEBO3-
MOELHOCTL YEbmHo  BRIIOMINTL 0643a1H0CTL 3amiatel.  Uro ke wacaercs
akoueirs, Thxn (Qparmentoss Bh JAHrecraxm, KOTOpsie [PAMO TrOBOPATH
LI TIPEAIONAIA0TS 00A3AHHOCTL 32IITH, U KOTOPHIE, TOBHIUMOMY, JICL.IH
Bh OCHOBY pecrurymin IRyaimia, 10 BL nacroduee Bpems oOxarosaps Bex-
Manuy n o ocobdesuocrn Jeneawo ') Mpl €H HOMHEMDL OCHOBAHIEMB MO-
LeMB  OTHECTH 1IXb BB MXb HepBOHAuaJbHOMbB BHAB kb orbrerBenioctn
HA OCHOBAHIH MAHUMIALIA NIH-EE T. 1. repromissio secundum mauci-
pium, RoTOpast nocrpoeHa Oblia AHAIOMMYIO OTBHICTBEHHOCTH MaIIINANTA
u, cabroBareinno, pkiicrBaresnno cosjaBaia 06A3aTHOCT 3QIHTHL.

Hwmars, 1nymino UPH3HATE, YTO 83 KAACCUUECKYI HNOLY APAHINLU-
PYOWGAT CRURYIAUIA He 00A3beara npodasua ks Ciydedno 3uupenm.

Yy Becloann. Kauf I, erp. 372 374 Lenel, Edictum, S, 290, 2.



Crnbasr ofazan-
HOCTH 3AUIMTE

st cranynauis CKATO  paBa ue Magars vh phueHis, coraacno koTOpLML Ipaso ua
"::;':::_C:“:’ perpeces uah 33 IBHENIM 00ycaIoBNeHO yBhromiemiens upozasma 10Ky-
Cot. .t TIAvedeMnb 00T asukuionnows npouecch '2). Ocobenno kareropuuecku,

Ho ¢n jl[].\'I‘OI’i CTOPOUBL, €b HTHND 00.1. 1M, HPIHOTIION b KJIaccuie-

npwm 9TOMb MMEnHO B A stip. duplae, BRCKA3NBAeTCA BH TAKOMD ¢Mblcxh
nyuneparops Aneccanapn Cepeps b const. 8. Cod. h. t. 8 44.

Iwp. Alexander. A. Cluentio. Emptor fundi, nisi auctori
aut heredi ejus denuntiaverit, evicto praedio, neque ex stipu-
latu, neque ex duploe neque ex empto actionem contra ven-
diforem vel fidejussorem ejus habet.

Iyers Tecers aroif KOHCTHTYHiM cioBaMi «neque ex stipulatn ne-
que ex duplae», moxb kKoTOpHEIMH OueBHAUO. ciabiyern pasymbrn sk pas-
AnunbXh Gopmst orshrersentoctH, 1 pe@hBacTs whkoropoe comubmie mo
BONPOCY O Ommganuens onpexbienifi nepsoil  gopysi '2), Bee ke cyTh
phwenia sooanh scna: past uokynaveds me yshiomuTh mnpogasua oo
OBHEIIONIONT uponeceh, T0 0'h, MOKYUATENb, TEPILTS UPABO UPCIHABATY
Heks nan stip. doplae.

Omaro, ecan croAts #ayroft "wout sphidis, wro 1UpoJIABeIrL He
0083101, 3AIULIATD NORYLRTeN, Wy CAEIOBATEILHO, 1e 00H3aHT YALTBO-
BaTh BL OBUKHIONNOML npouecch, To Takoe pbuienie, koropoe jaern
const. 8 cit., HeAL3s We NPHBNATL WIAMIIHE CTPOTHNDL Kb IOKYHATEO,
n Ie IIO(‘.3['[3,10BB.'I‘E.IIBIILIM"IL H Bn camoMsn I['I:‘n.il'[i, eCan  Horyuatejb He
UPHBIACKT TPOAABUR K HBHKIIOHHOMY NpOTECCY, TO, 4T0 M3b ITOFO Bhi-
TeRaeTh JUId 1Ipasa [OKynareisl na perpeces? ISgnmmersenno 1o, wWro Bb
BULY (]GIIRI.I’O paBula 0O cuirh (‘.}'}J.t')ﬁllﬂ[‘{] p‘[‘»L[IElIiJI JRMb TIA  YUACTHR-
KOBB HPOHecca, NOKYHareiIsh, 00pam@aich ¢b perpeccoMt Lh MpojaBily, He
Bh Tpash cepuarhes wa phutenie, cocroapumieecd Bh OBHEMIOHHOMD HpO-
ILB[‘-L"E, W JIOJUREHD TOATOMY IS 000CIOBAHIA  CBOEIO HEKa npeicrasarn
HOBA A0KA3ATEJLCTBA TOTO, WTO IBHUNHPOBAHHAA Bellb He MPUHHALTeKANL
uposaBiy 1), MOKIO I JOGRHO JOMYCTHTDL, HTO HeHpUBIeUeHie IMPOLABIQ

2y ef. Rabel, Haftung, erp. 29.

2) Mnl eyuraens croBa ,ex stipulatu® uwrepnomsuieii ByMBeTo erosBmAalro
Bh NepsoHaYAdLHOMB TeseTh ,auctoritatis®; wheroabko u@aYe BRLIXOINTE H3DL
3aTpy 1HeHis Bermanns, eTp. 374,

) Taws pbuiaers 2oNpoeH 1A COBPOMEHHATO IAHAekTHArO ipasa Dernbury,
Pandecten, 11, § 99, npusm. 14,
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AOGKHO YCIOKHATL  YCI0BiA perpecca LI MOKVUATEXN, H €1 DTOH TOULI
aphuisn uensss cornacursca ¢ Bunpumefiions, KoTopsiii 0cB0B0MIACTD He-
HPUBJICUENTIATO IPOJABUA OTDL perpecca TOALKO TOTJA, eCiaH ONb, NPOfa-
BEI'L IOKAXETD, YTI0 ero yuacrie MOMNIO JaTh IBHKINONHOMY npoueccy
WHOIT HCXOXB 1) 110 ¢b APYTOE eTopols, CTOJB-3Ke, ecaH ewe ne Goabe,
HEOCHOBATETBHO COBEPUICHNO M (e3yCAOBIO JHIUAT MORYNATCASA Henpus-
ACKUAL0 NPOdaslys MPABA 1A PETPECED, Pass MoIbK0 Mot RPUINALMS, L0
npodaseus ne 00A3ans QUMD ROKYRAMEA.

Coschys mnave o6cTonTsh AL10, ecam mexouuth 03L TOTO, WTO TMPO-
AABEIT TIPEKIE BCEro 0GA3MND OKA3ATH NOKYNATETO CyACGHYIO 3aluTy 16):
B TaroMs caydab, phuenie pauioe B const. S cit. snonnk mocakao-
BATEILIO M TEeTKO  MOEET OhTh onpasjano. Ilpemje Beero, npoasems,
O0:3ANNBIA KT 3a@Th NOKYNaTe:As, BO MHOMHXK CIYIaAX'b ORMKETCSA B,
COCTOINNN  BWIOAHNTL HTY O0A3AMIOCTD TOSBKO 10ocah UpHTIAIIeNS KD
TOMY €O CTOPOHLL NOKYNaTe/ld; Bh NPHBAGYEHIN Kb HBUEIIONHOMY TIpO-
HECeY 1 JIeSKHTH TAKOe UpHIIalenie.

Hoaromy, pasi npoxasent o6sgans MBurLCH b CYXh JLIA 3AULHTH
oEvnatedn, T0 o 310TL nocThii B eroio otepenh odszant yrhroasnro
npojasia 00 HBHEIIOHHOM AIpoueceh, NpuBieun k1, HEMY; H BD TAKOMT
cayvah ywberuo rpe6oBath 0TL NOKYNATENT HCIONHCHIA DTOH 0GAHUOCTIL
€O BCRIO CTPOrOCTHI0, Y¥PPOIKAH MY CYLUECTBENHOR HeBHITOZOR, a HMEHIO
OTHATIENh NpaRa perpecca 3a MeUpHBIeTeHie NPOJABIA Kb ABHRIIONHOMY
nmpouecey. Jaarbe, pagn npogamemrs o6asant okasarh CYAOHYIO  3aiury,
TO lenpuBICYenie NPOIABUA" TOKYNATedeMD Kb SBUELIOHHOMY NpOUEcCy
MOIEHO It JIOJLKHO DASCMATPHBATL KAKDL OTpPeveHie nokynareas OThL mpasa
Q. SAUTHTY: & TAKD KR JEHCRUH Perpeceds ®b HOEYNATEN ABNAeTC:
P NATHUHOCTA NPaBa Ua 3aIMUTY, TAEL CKA3ATH, NPABOMB BTOPOOGpA3-
HBIMT, BOZHHEAOMUMMS AU TOTAA, KOIMA LPOJABRITE OTRUKETEH OTh 3a-
TATEL WIH ORAKETCA HE B COCTOAMIH JaTh ee, T0 JOMKNO NpIfigrd 11,
SAUOUEHI0, UTO NORYHATENb, OTPEKIIACH HeNPUBACYCHIOMT TIPOABIA OTH
CBOEIO OCHOBUOrO TPABA, T. €. MpaBa Na sawwty, ThMb cameMs, orpe-
FACTCH M JIMIACTCA W Ipasa BTOPOOOPA3HALO, T. €. NMpaBa Ha Perpecch:
TARANT MYTEMD  MBL NPILeMT Kb Peay.IbTary, KOTOPHIl BHPAKEHT Bb
const. 8 eit.

¥y Windscheid, Pandecten [T § 391, npus. 12.
1) Rabel, 1. ¢. eTp. 29.
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Crupammpaeres, ORHAKO, Kakh [OJANLL Mbl, uMBA BL BHIY Bhlle
VCTalOBIeHHBA OO HpHHLHDTL KIaccuyeckaro npasa jua stip. duplae,
oTHecTHCH Kb phiieniio, gamdomy 8b const. 8 eit. n L japyrums phue-
miams, eff porersenmnien  (mampns. fr. 29 § 3 de leg. 1II°, ¢ 20 Cod.
h. t.)? 3xben cabiuyers Buxbrn jaBaeHie T. . HCTOPHUECRArO [epERHBA-
HiA, uHAve rosopd, vacrHoe nocabiucreie u Buberh e¢n Thywy nocabumii
OT0JeCKD HACH, BL OOUIeMD Yike YYAIOH KJACCHUECKOMY paBy, 1o nb-
rRoraa, B Oonbke nay mMenbe OTZANENNOMD A1 KIACCHUECKONR 2MOXN PO
Joms, Beeubao onpexbaapiefi orsbrerBenHOCTh HPOJABIA HPEAb TORYIA-
reqenms, Hiea ara—o6asanuocTs NPOJABIA OKAZATH HOKVIATEIIO CYALOIY IO
3AI0HTY OTH TPETLHXT BCTYHITHEOBD.

Ecnn, ragums 00pas3ows, eme BL iaccHyeckoMb npash g orshbr-
CIBEIHOCTI MpofaBua o cranyiawiayn, nyborca cabist Toro Bozapbnia,
YTO NPOJABEICh 0043aHD 3aAU{IDATL TOKYHATET,, TO BHIUC HAMH IOCTAB-
Jennuii  woupocs BHOAIE ywberenny ecam T0IbkO Tarh eMy Irbkoropoe
msykbuenie: a nMeno, Bonpocth A00%  0O0ASAHIOCTH IPOAABIE 3aulMiIaTh
HORYDATeJd  Jod&eis ObTh, Hpedsie. BCerO, OTHeCEHD K% HepsbhiMs, Wi-
UALLHUING CINANAME 65 PUSCUMIN CIUIIAAUEONHOL OIEIOIMCINGENHOCT, .
Ho aroro maao; Bhleckazaiioe Jaerh BOMOIKIOCTH j1ath BONPOCY eI
Ooxbe oupexbaeniyio mocrauoBry: Mer miugbim,  9T0  BL RIAECIECKYIO
amoxy art stip. duplac Benpocs 00h 00A3AUHOCTH NPOJaBIA KD IHPOIELC-
cyanpion saiwrh gomxens Gurs phirens orpunareasno. Ho aro we nekaio-
aerh T0r0, T Apyras opMa CTHIYJLIHONHON Tapantid, KOTOPYIO Mbl
YCTAlOBWIH 1A OCHOBaHIn moxasauin Bappowa, a umeuno stip. rem ha-
bere licere mnoctpoena Obuia, (Mo rarkae BL 6oabe wim Mewbe omraien-
HOMD Il RJIACCHYCCROH BIOXH [PONUIONS), HMeHHO Ha (yijgaMenth 0os-
sannoerd Ry samwurhb.  Baaraa cama no cedb, Bb orzaeveninr ors molo-
MRMTENBIBIND JAHHBIXD HCTOMHHKOBL crunyinuia «habere licere» raromy
IPEAII0J0HAenio, mo Mensmeid nbph, we spaxjgeoual?): ona odesnevnBactTn
HOKYATeNr)  CcoXpawenie 32 TAML  CIOROHAAr0 00Jajallid Beuno T. €.
TOTh MUMEHNO De3YILTATDL, JUIA JOCTHEKEIIA KOTOPAaro Ha MpPOJABIA H Na-
Jaraercs 0043alHHOCTh NPOLECCYAULHOH 3alMTBl  [TORYNATEIS; BO3ZMOKIO,
HO3TOMY, NPEINONOEHTL, YT0 1o MBph TOro, Eakh BL 3ABHCHMOCTI OTh
maMbienis  xapakrepa BHHABRALIM, IORynarednr see doiabe u Goake te-
UIS HITEpech Bhb saiurTh npojanua, pelasimis nailel CTHIVIAIN npe-

1) Cpeu. Rabel, Haftung, erp. 32



a L s

repbaa wawknenie BL TONB cMEenh, uTO yhasamie CPeACTBA. BeYINAro
kn mebernoi whim, sambueno Gwao ykasaniems ua camyo ubis u, ra-
KHMT  00pasoMb, M HOAYHIICA TOTH (POPMYTAPD CTHIYIAUIN, ROTO-
peiit naxomumn y Bappoma: «habere reete licere, haec sic recte fieri
spondesne»? (Rer. Rust. 1. 2. 6.).—Ho wmoxers am 310 ampiopnoe pas-
cysenie Opith HOAKPHINENO, ecan me npaMAIMH, TO XOTA-0bI ROCBEIIRMH,
yEasAHIAME HCTOYHUROBS?

Bn pesyastarh BCero BHIIECRA3AHUAT0 BMACULIACH HEODXOMMOCTD
00paTHTBCA K1 XeTANBHOMY HM3YMeHilo ToR (opMu CTHTYIAINOHHOMN rapail-
Tid, Kotopas w3RbeTHA IO uMenemb stip. «rem habere licere»: nawm
HY:KAO, TIO0 BO3MOKHOCTH TOWHO, onpeplmirh cogepucanie HTOH CrHAYII-
mig, HAMD JYKHO, Aaabe, onpesbinTs, BL KaKONML €' TOUKH 3pBHIA HCTO-
pHYecKOii  OTHOMWICHiN CTONTDL 912 (opMA rapantid KL Thwb, upeicrapi-
TeleMDh KOHND CavEnrs «duplar.—9tn sonpeCh mociapiens BL Haykb
BECHMA, HeJABHO H 110 COCTOANI0 HCTOUNMEOBL IPHUALIEKATL KD WHCTY
TEMHBIX'h T TPYAHBING 18 pasphmenia,

Hrarn, npeskae Bcero, nocrapaeMesa _oupefhants 1a OCHOBAHIE HCTOY-
HHKOBD KIACCHUCCKON AIIOXA TPAIMIS 1IANATASMBIXT HAUIed  CTHHYIsiied
HA TIpofaBua  obssanuocreii: <pasphurenie Boupoca-— (L1 KIACCHYCCKOT
ITOXH)—3aBHCUTD, IAABHHML 06PazoMb, 0Th umeroakosania fr. 38 pr. Dig.
45. 1. 1 wp DTOMY THABHOMY HOKA3aHI® GHarofapsa ocTpoyMnoi joraieh
Patens 18) cabpyern npucoepmnntn fr. 11 § 18 Dig. 19. 1.

§. 2. Cuna crunyaanin <habere licere» mo HCTOUHHEAMTD EIACCHIOCKOH
smoxm: fr. 38 pr. d. V. O n fr. 11, § 18. E. V.

Jlo 1874 roga,—roit NOABISHIA BDL IieYaTH HeGOIBUIATO, HO BECHMA
whmaro #o pesyasrarams 1pyaa Jkka: «Die Verpflichtung d. Verkiufers
zur Gewihrung des Eigenthumss,—pn aureparyph nanred cramyasiis
yABIAT BechMa MAJIO BHIMAUIfA, BOWPOCDL O €1 COePMKAiin M OTHOMEH
ws dupla paspbmamn secsMa npocro. Iloyaraam, wro Ham@ CTHNYAALIL
orpakjata odmajanie morymareis Jnub oTh BMbmareIncTBa Bb HETO Ca-
MOr0 IPONABHA M ero HACTBIHWEOBDL; AYMAIM, UTO HAIA CTUNYIHATIA 1ie
VCTAHABIMBAJA OTBBTCTBEHHOCTH NPOJABUA 112 TOTL CIYYAll, KOUIA Bew
OBLIA DBHHIPOBAHA Y IOKYDATEJNd TPETBHMDL CTOPONHHMD JIHIOMT; H TAKb

¥) Om. HEKE § 2.

Teopia go-
xHKa, ocHoBaH-
wan Ha fr.38pr,

4. WO,
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EARB Tapautis ¢b TAKUMD Y3&HMD COAEDAAHIeMSh He MOrIa YIOBICTBOPUTL
HYKAAMH 000POT4, TO DHMCRAA NPAKTHEA HALLIA HYIKHBIME cO31ath Ooirbe
copepulenny dQopmy rapauriv, a umexno stip. duplae, b eniy koropoi
nokynarens mabers perpecct um b CIyYab 3BUKIIH CO CTOPOHB TPETHHXD
Juh. —Bn aromn exmeat Buickasatca o nameii crunyuaauin Caxpuiyen 19).
Quopoii BL HCTOYHHKAXDH BTOr0 B3LNAiA cayxurs fr. 38 pr. § 2 Dig.
45. 1, wbero, roropoe Ha nepBmi B3MUALL LAMLETCT OONAIAOMUMD He-
HpeperaeMoil JORasaTedsloin CILoil.

Fr. 38 pr. § 2 Dig. 45. 1. Ulp. 1. 49.ad Sabinum.

Stipulatio ista: «habere licere spondesne?» hoc conti-
net, ut liceat habere, nec per quemguam omnino fieri, quo
minus nobis habere liceat. quae res facit, unt videatur rens
promisse per omnes futurum, ut tibizhabere liceat: videtur
igitur alienum factum promisisse, nemo autem alienum fac-
tum promittendo obligagur, et ita utimur. sed se obligat, ne
ipse faciat, quo minus habere liceat: obligatur etiam, ne he-
res suus faciat vel quis ceterorum successorum efficiat, ne
habere liceat. /1§ I.. Sed si‘quis promittat per alium non
fieri praeter heredem suum dicendum est inutiliter eum pro-
mittere fagtum alienum. § 2. At si quis velit factum alie-
num promittere, poenam vel quanti ea res sit potest pro-
mittere. sed quatenus habere licere videbilur? si memo con-
troversuemyfaciat, hoc est neque ipse reus, neque heredes
ejus heredwmuve successores.

Yasuiars HauwHaers ¢b TOro, W0, HCXOAA M3h CIOBH CTANYIAMM,
BHAHTD BL 1Icll  ycramosienie orsbrereenHocrs mpojasna w33 abii-
CTBIAL TPEThUX'D JIHMIG; HO €b APYrOf CTOPOHB BH HTOML YIbHiawb ycMa-
TpiBaers obku@nie oxmwndn, unows rbicTBia Apyroro, u, MOTOMY, HCXOLI
131, Hagaxa «nemo alienum factum promittendo obligatur», npuxoxurs
Kb BaKI0OVEHI0, UTO Nama crHnvaania pbicreurensua Jgums BL 10l whph,
Y10 eI0 CBABBIBAKTCA CAMD IIPOJABeILs, ero HACTBIHNLN M JpyTie TIpapo-
HpeeMHHKn OTBETCTBeHHOCTBIO 38 MX% Jnyubis ABfAcTBIA: A1a pacumpenis
rpaunis ghicrain  cranysain Yionians tpedyers, uro0n  HpogaBserrs
o6ssancd, na cayvail -Bywbmaresscisa TPETLHXD JUIL, VILIATHTL TOKYNA-

%) Salpius, Novation n Delegation, erp. 227.



TEJI0 HeYCTORRY HMilH TouHO oupexbreniyio, mimn xe neonpesbieHuyo —nn
pasnliph Bebyxn yOMTROBD MORymarens.

Hraxn, nosmgumomy, fr. 38 cit. mmoamdh nogrsepazaers yuenie
Canbriyca. Ho aro—umuwn nosmymmony, 1 DRy NPUIALICKHTD 3acIyra
paspymenis aroro Mapama »): 9kKL Ha ocHoBanim Apyruxt MEeTh Herou-
IMEOBL  MOKasads, wro Mubmie Yismiana, suipameunoe sn Ir. 38 cit.,
OTHIONb HENL3A CYHTATL OOICHPUHATHIMD MHBHIONT DHMCKHXD IOPHCTOBI
jnaarbe OREDL 10KAs2ID, YMT0 caMh Yubmiaub Kb ADYPHMD  CTHIYIAIAMD,
0 CYMECTBY BeChbMa OJHBKHMB Kb Haulell, JaJeko He OGHAPYKUBAIDL TOM
CIPOTOCTH, ¢ KOTOPOH oWb orHeces k1 stipulatio «habere licere», n ma
OCUOBAHIH BEero 9T0ro IKEDL 3akmodmas, wro fr. 38 cift. orpamaers we
PUMCKYI) UPARTHKY, a TEOPETHUCCKOC VYMCTBOBaHIe—«eine theoretische
Spitzfindigkeit»—Vapmiana.

JEiicreutenniio, cospeMeninks Yasmiana Ilaseds Jaers sameii etu-
WYAAI WO TOAROBAINIE: OHD UPAMO OTELPAILIETH MOABEAEHIe ee Kb
rateropio promissio facti alieni, tak® raxs hama CTHIYASINA BO BCHXT
GIYYQAXD HANArAeTDh Ha  UPOMUTTONTA OOA3AHHOCTH, M BB YACTHOCTH BD
OTHOMIGHIN MOCAIATEILCTRL TPTHHXD MANL  00AZYerh TIPOMUTTCHTA 7))~
wAany wwpve ks wrs yempanewivo. Taxoss xops mpcaeir lasia o cah-
aylomens mherh:

fr. 83 pr. Dig. 45. 1. Paulus 1. 72 ad edietum.

Inter stipulantem et prowittentem negotinm contrahi-
tur. itaque alius pro alio promittens daturum facturumve
eum non obligatur: nam de se quemque promittere oportet.
et qui spondet «dolum malum abesse afuturumque esses, non
simplex abnubivum spondet, sed curaturum se, ut dolus ma-
lus absit: idemque én #lis stipulationibus «habere liceres,
item «neque per te neque per heredem tuum fieri, quomi-
nus fiaty».

Bmuyaniag sacnyxusaiors jgarbe nsa MBera H3D KOMMEHTapia eaMoro
Yapmana Kb OPeroperoMy JIHKTY.

) Eck, Verpflichtung des Verkiinfers zur Gewshrung des Eigenthums,
erp. 17, TeXeTh ¥ BRIHOCKH 4 M 5.
6

HpuTuxa, nau-
HAS DHHOM®b.
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Ulp. 1. 50 ad ediet. fr. 50 pr. Dig. 45. 1

In illa stipulatione «per te non fieri?» non hoe signi-
ficatur nihil te facturum, quo minus facere possis, sed
curaturum, ut facere possis.

Ulp. L. 77 ad ediet. fr. 81 pr. Dig. 45. 1.

Quotiens quis alium sisti promittit nee adjecit poenam
puta vel servam suum vel hominem liberum, quaeritur an
committatur stipulatio. et Celsus ait, etsi non sit huic sti-
pulatiomi additumn «nisi steterit poenam dari», in [del. Momn-
sen] id, quanti interest sisti, condemuari, et verum est, quod
Celsus ait: nam qui aliwm sisti promattit, hoc promittit id
se acturum, ut stet.

B uepsoMs orpuskb, k6 comaabiio oycwp KpaTkoMmn, Yabmiai
gh upnMbHenin kn cranyianin «per te mon fieri» TPOBOAMTH TY MBICHE,
W70 cojepaaHie 00g3auuoOCTell H3DL _Hed HCIeKAIOU[HXD e TOALLO THCTO
OTpAIATeNAbUOE BL CMUICHE Bosgepkaula wpoMirrenta ok abAcTrif, mpo-
TABHBIXG 00BManuoMy, HE 1 WOIOKBICABHOE: BOZMOKeHie 3a00TH 0 JI0-
crmogentin Toft 1han, wortopas mwberca wh wuyy ernnyiauiei.—Bo sro-
post wherb—fr. 77 eit.—Yapuianns sannmaerca soupocoms o jhiicrsu-
TABHOCTH, 116 cRPBIIensaro neycroiikoii, cranyaamionsaro ofbmania ssen
TPETHArO JUIA Eh HAZHAUCHHOMY CDOKY BB CYAL; Bb cordacin cb Llens-
s0Mn Vapmiant UPHsUAeYh 5TV CTHHYNAUiO sroand ybReTBuTeInioN, 1ai0-
med ueKdb ¢ RPHCYEASHIEMD Ha WNTEPech, M MOTHBHDYETDL cnoe mmhmie
rhwp, uro, ofkian ABKy TPETLATO JINUA, NPOMHTTEHTH BL CYUHOCTH 00%-
WAeTh | 00A2vercs UpHHATG MBDH KL TOMY, 4TOOH TpeThe NAMO ABU-
adock:  «qui alinm  sistl promittit, hoc promittit id se acturum, ut
stet».

Wrawn, muicas Yasniasa Bb aByxs mberaxs,—fr. 38 cit. ¢b oxmoil
u fr. 50 pr. fr. 81 pr. ¢b apyrofi cTOPOUB,—Bb CAYYAAXD BEChMa G113~
KUXD AACTD DA3AHYHLIMH (OYTAMH K TO00NLITHO BHIACHATH, WhWh MOTIN
OMTb BBIZBAHO TaKkOe pasjnyie.

Oueeunno, uro Yasmiaws (fr. 81 pr) Jerso Morh-Ghl HOABECTH CTN-
nynamio «alinm sisti» nopn Kareropio «promissio facti alieni» u 81
urorh o6nasure ee nerbiicTBaressuoli; OHB OFHAKO ATOTD Ie cubiars n
He cxbrars moroay, 4ro mmuaue Onb C1alxh On BL upormsophuie c¢n xhbii-
CTBHTEIBHOCTBIO" RPAKIMMUKEG 3HACTD DTY CTHIYMALIO H HHCKOJIBEO IE COM-
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nbsaerca BL ed ABACIBHTEILHOCTN, M, CBA32HHLIA COJOCOMD IIPAKTHKH,
Yisniagn MneTt H HAXOIMTH TeOpersueckoe onpasianie-ed AbicrBurens-
Hoctin.—OO0paTHO: J0CTATOYHO OHI0-0n Yasmiany npuMBamrs Kb cruny-
asuin  «habere licere» 1y Touky spbuia, Ha KOTODOH ONTL €TOMTH BL
fr. 81 pr., mocrarouno OWI0-Of eMy coraachrbed ¢b ThMT, Uro «qui ha-
bere licere promittit, hoc promittit id se acturum, ul habeat», u oms
nwen30bixuo joxkens O, Obl B fr. 38 cit. ornocureabHo cimu. habere
licere uplMTITH Kb WHOMY BHBOLY, wBMh ToTh, KOTOpHIA MBI Teneps y Hero
raxonums.—OnL, ogHako, vroro e jxbiaers m He xbaaers, AyMaeMs, mMO-
TOMY, Tr0 NpPaKTHE) He MOLJa eMy Jarb orbra ma BODPOCH, Kakh OTHe-
ctuch &b crunynamn <habere licere», n Bors Yasmians, He HAX0Ad OLOPH
B TIpakTukb, Jaerd BOMIO CBOEMY TeOPeTHIeCKOMY VMCTBOBAMIK, LOABOAA
CTHNIYJAIN0 LAy 1oxh kareropito «promissio facti alieni».-—Taxums
o6pasoms, fr. 38 d. V. O. jaerd jocrarouHoe OCHOBamiE JyMarh, 4TO BL
anoxy Cesepont cruuyramia gopuui «habere licere» mwim Bosce BrILIA
usn ymorpeGrenia wam, BO BCAKOMD cayuah, Berpbuanach wpaiire phiko.

Bo searont cayuab mocth ocHoBatTeSBHON RpATHEM DJLKa, JIONOI-
menunofi w passuroit Jimpapomn2l), ‘egBa g BO3MOXHO, KakT TO Xb-
Jaers Bb 1892 1. Rapaosa ?2),  wmwaunoMs SauUynnaTh crapyild Teopio
Caxprivea, ocuoBannyio Ha T0x5, wro fr. 38 d. V. O. uosut mwpa-
BUJIBHO OTPAKAETE COCTOAHIE DUMEKOH KIACCHYECKOA NparTHKm,

W Bce-iwe, npnsHaBag BCHOBACAYrY JKKa, UIb3s e oTMETHTS, 4T0 B,
cTapoit Teopin Oblia 104 BCTHAR. Y:xe napberTHbl (panuysckii pomanucrs
Axkapia Bp csoews yueOHmEb uncrurTyniii 1o mosogy cranyianin «ha-
bere licere» cabmarn sambuanmie, kotopoe, menpapias reopiro Cadsmiyca, Aea ma err-
Bh 3Haunrennnofi wbph upnbammano ee ws mernnd ). Ihio sw TOM’B,:{;T:“H:::::,
410, €CHH CTPOrO  cIBNOBATH HMCTOMNMEAMD, TO NAIO0 BSH crumyiauin ha- ™ ‘:f;a B:
bere licere pasmmiars isa 00bmania neo MNakoBOH CHILL OUO MRL HHXD,
CEOJIBKO MOKHO Cy1uTh, (OpMyIHpoBaIOCh Takb: «per te venientesque a
te personas non fieri, quominus mihi heredique meo rem habere li-

*) Girard, Nouv. Revue. histor. =. VII (1383 r.), erp. 563—5683.

#) Karlowa, Rom. Rechtsgeschichte . II, erp. 623.—Cpeu. Taki#e NpoTHBT
Arra W Hupapa, Ho 6e3n noctarTouno yObBAnTeabHLIXE aprymentosh Frau Dr.
Kempen, die Haftung des Verkiufers einef fremden Sache (Ziiricher Inaugural—
dissertation), 1887 r., cTp. 40—42.

-**) Accarips Précis de droit romain 1. 2, erp. 283, npuwm. 2 [UpTHPYO 110
4 w3 91 roma, wo coorsbrersyoniee wheto umberes M BB Gonhe DAHHHXT N3ja-
HinxE , Préeig®].
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ceat», T. e. MOKVIATENb TapaHTHpyercd BB TOMDL, 4T0 ero ofjajadie
BEWIpI0 He Oyjerh UapyMmeHo Hu caMuMb POJABIOMT, HH JAPYIHMH, IIPO-
HBBOAAIUME CBOE IIPABO OTh HEr0 JANAMM; NOAb Mocabimamu pasymborca—
cp. fr. 38 pr. D. 45. 1.—yHuBepcaibabie I CHOPYIAPHHIE TPABOUPEEM-
Hukn npogasua. Ho pagoms ©b 9THMDB BL HETOUHNEAXB 1OXL «habere
licere» pasymberca OGoxbe mmpoxoe oOobwanie, koropoe oGesneunsaers
NOKYNATeNd Bb TOMB, U0 «HHKTO BOOOIIE», a CIBAOBATENBUO M TpeTHH,
CTODOHHIE HPOAABIY INI[d HEe HAPYIIATH ero 00JaaHid; TAKUMS 00PasOM's,
86 9toMb cayuabh cranyaawis «mihi habere licere spondesne?» pasno-
cuanbHa 00bu@alio «<neque per te neque per quemgquam ommino fieri, quo-
minus mihi habere liceat» (ep. fr. 38 pr. init.). —-Taks wocrasus, nBo-
IpPOCH O CONepKAmin Hamed cranyiauin Padelib n yrauno moakpbours
€B0I0 MbICHb Cehuakoil ma fr. 11 § 18 Dig. 19. 1, ormaees uepssin isa
HOXO/RCHIA JTOrO TEKCTZ HMMENHO Kb CcTHOyTinim habere licere 24).

Fr. 11 § 18 A. E. V. ¢b qaBinxs nops, Kaks a3pberno, okyTans
chrpio Komrponepss, OTHOCANEXCA, KB BOUPOCY 0 CHib T. H. «pactum de
non praestanda evictione» ®); £ pagHOriacia, BHIBHBACMBIA TONKOBAHIEMT
namero gparsenta, jymaerca, HOKa3bBaiOTh, M, O Meubmed »bph, na-
BOJATB HA MBbICTb, YTO0 HANIH TeKCTL HE H3GhKANDL PYKD TPUOOHIAHOBCKO
KOMACCIN; HO BXOAATH Bbh OOHAPYMEHIC H (ORA3ATCIBCTBO BCHXL HHTEpTO-
Jsinlil, KOTOPHIA MOLYTh GKPHIBATECA BL namens fparsenth, He npejcran-
J4eTca HeOOXOMMMBIMbD, Tak®h Kakh Kb BONPOCY 0 cruuyiaigin babere li-
cere OTHOWENI@ MMBIOTH JMUIL HAMATBHLIA HOJOKEHIA TEKCTA; Mbl BLIIH-
nIeMb TO9TOMY TeKCTHh AT0Th amiub BB Tofl MBph u BB ToMn sugh. Kaxp
OT0 HEOOXOAUMO - JUIA HAnmXt iyhieit.

Ulp. 1. 32 ad edietum.—Qui autem habere licere ven-
didit, [Rabel: spopondit], videamuos quid debeat praestare. et
multum interesse arbitror, wfrum hoc pollicealur per se ve-
nientesque a se personas non fieri, quo minus habere liceat,
arn vero per ommes. nam si per se, non videfur id praestare,
ue alius evincat: proinde, si evicta res erit, sive slipulatio
est interposita, ex stipulatu non tenebitur, sive non est in-
terposita ex empto non tenebitur.

Sed Julianus libeo quinto decimo digestorum  seribit,
etiamsi aperte venditor vronuntiet per se heredemque suum

) Rabel, Haftung, crp. 34
*) Glick, Frlauterung der Pandecten, 1. XX, w. 1, ep. 297 eun
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uon fieri, quo wminus habere liceat, posse defendi ex empto
eum in hoc quidem non teneri quod emptoris interest, ve-
rum tamen ut pretium reddat temeri . . . . . . . .

Sed in supra scriptis eonventionibus contra erit decendum.

Padenn cumraers nepsoe UpepIOmedie MHTEPIOTHPOBAMKML, OCHO-
BBIBAsCH, IIPexIe BCero, Ha TOMb, 4r0 Beipakenie «habere licere wvendi-
dib» TnpejcTaBiAeTh TPAMMATHUECKYIO MOrpbmiHocTs, M BO-BIOPHING, Ia
ToMb, Yt0 § 18-ommmmaanataro gparmenta mocrarment (cpBH. «autems)
BH NPOTHBOMOJOMCHIE €O BehMA npernuayumun maparpadaMs TOro e
(gparMenta, B KOTOPHXH Beaxh nura pbur 06B acfio empti 26): opucrs,
TaKEMb 00pasomMb, BL nameMsh naparpadb oOpamaeres kL HoBoit Temb,
9Ta TeMa ecrb, [0 mpeanojoxeniio Padendy TOTH.CIyuad, KOra Kb He-
(opyMasEHOMY EONTPAKTY KYIUIH CTOPOHLY fobasmin cranyranio «habere
licere».—Eciu npuuars 910 Opegnozokenie, 10 B0 BIOPOMD INPeAuOKe-
uin: «et multum interesse arbitror» etc. Mub nafizeMs AcHO nposejeHAO
pasimule Mexay Thum gpyMa caygasmm crmnyiaumin habere licere, na ro-
TOPHE MBL TOJBKO YTO YEAIAIH.

Omnako, Beickazanmoe Padenems upegnoxokerie. 00h MHTEPIOIAIIA
HAYAJIBHBIXG CIOBH Hamero ¢parMenta BeTphrmiio Bo3pasiteHie €0 ¢TOPOIHL
IpMana;, HTOTH ARTOPD YKA3BIBAGTD Ha CIOBA: «sSive stipulatio est inter-
posita. ex stipulatu non tenebitur, sive non est interposite, ex empto
non tenebitur», st KOTOPHX® BHITEKAETH, 1YTO OPHCTL HMBETh BB BHAY
He TOJALKO Caywal mupndoaBjeHis CIANYJIANM, HO H TOTh CIyYad, KOTJa
Takoro npudapienia me ObLIIO; & ecJm Tawb, TO Mbl 00s43aust RO (Ppash
«qui autem habere licere vendidit» COXpAHMTL TEKCTH BL HEIPRKOCHO-
seanocrn »).—Bospamenic Dpyama 6w10 GH BHOANE OCHOBATENLHO, SCTH
6ol dpasa, caymcan@a emy aprymestoMs, abiicTBuTeibHO INpHuAITeKATA
Yapuiany; aymMaewmsn, OJHAKO, 4TO DT0 He Takb M 4TO BO BCefi, mpuBegeH-
noi Ipmanoms ¢Gpash NOJIMHAM TOJNBKO Ba INOCKBIINXDL (IOBA «non
tenebitur», Bce ke ocraabHoe NPHHALICKATH KOMIILIATOpaMb. BB moxssy
HALErO TIPEIIOJA0Kenis IroBOPATD CIIBIYIONUA ABa 00CTOATENbCTBA: BO-TIE]-
BBIXb. HeYRII:Ke-IAGMOHH0e 1oerpoenie Beel (pasnl, ¢b €4 pasinyeHiamMu
sive... est interposita, sive non est interposita....., koropoe, raxh ne-

%) Rabel, 1. e. cmp. 34.
*) Erman, Zeitschrift d. Savigny-Stiftung, Rom. Abth, v, 25, erp. 461.



OIHOKPATHO YLA3KBAIN ABTOPUTETHLIC AIArHOCYHEM muTepioauii (Jiseie,
[panensnns, ITepuuce, Anmmerons u Ap.), COCraBIAerh XapakrTepHoe of-
igie phun KOMNUIATOPOBL; BO-BYOPHIXD, CIH YCTPAHATh U3hL TEKCTA 39-
nopo3pbunyw namu BbL noxTHHHOCTH (pasy, Xoxb Muciefi Yisniana upes-
BBIMAHNO BHIATPHBAETDL Bh JOrMIECKON crpoimoemi u acroctd. Bors kpar-
KA exema Mucaeit Yismiama:

Qni antem—debeat praestare.

HOpucrs cravuth BONPOCh 0 3HAYEHIH, KOTOPOE MOKETH MMBTL NPUCOSKN-
Hegie kb Eynam crunyiaamin  «habere licere».

Kt multum interesse—an vero per.omnes.

Jasas 0BLIb, OUD NpeRTC BCEro VCTaHABIMBACTS TH ABG pasHOBMIHOCTH,
0 KOTODHXH MBI Y€ TOBOPHIN,

Nam si per se—ex stipulatu non tenebitur

nepsasd, T. e. Goxbe yskas pasMOBHAHOCTH He COJCPAKHTH OTBBICTREHHOCTH
32 XBACTBIA TPETBHXB JHIb, A HOTOMY BT Cavuab oBuknin mews wss cmu-
NYAAUIN HSLONYCTHMD.

Ho, momers GiTs, BO3MOMEN® MCKL n3b empto? ITOTH Bompocs
NpAMO BB TekcThome nocrasient M, BEPOATHO, OHB BHYEPKHYTH KOMIU-
Jaropami; wo 0rebre #na. nere nmbercs:

Sed Julianug—ut pretinm reddat teneri.

Yasmiaws upusopurs upemge smubnie IOmiana: arors wocabamifi masant
Bb TAKOMD €aydab MCED ex emplo A momyuewis oGpaTHO HOXYIHORM
TLAQTH

Sed in snpra seriptis conventionibus contra erit dicendum,

HO Yubniaws saxoqurb ary toury sphuia nenpaBuibuofi, cumraers, wr0
U wcks ex emplo ne Mokerh nMbre mbera.

Bn woneunoms nrork crbayers wa ocwosamin fr. 11 § 18 d. A,
E. V. Bb comocrauenin ¢b fr. 38 pr.—§ 2. V. O. npussars, 4t0 cTH-
nynanin «habere licere» rapantnpyers o6rajauie UOKYNATeNs BbL ABOS-
KONE Hampasiemin: 1) thwn, ur0 0643yerdh [IPOAABIR U €ro IpaBoNpeeM-
INKOBL He Berymarhed B oGnajamie noxynarena (habere licere per se)
n 2) vEMB, 9r0 06A3YeTL NPOJABIA NPHHATL MBPM K1 yeTpaHemino 1mocd-
raredpCTsh Tpersuxs auis (habere licere per omnes).
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OTHMTL OFPAHHIHBAOTCT Th VEasauid OTHOCHTEJBHO COACpAAHIA lia-
nieil CTAMYJAIIA, KOTOPWA BO3MOAHO MOJYTHTH H3DH HCTOMHHKOBDL KIac-
coyeckoit amoxu. flcmo, Tro A onpexbiaemis cympocrTH W Ha3HAYEHLA
Hamefl CTAMyAAIiM TAKUX® Ykasamill gaxero me jpocrarouno. Taks: eciu
cranyuania habere licere per se o0d3yers OpojaBna N ero mpaBorpeeM-
NHKOBD He BCTYMaThCd Kh O6najamie IMOKyHaTels, TO HPEHIE BCEro BO3-
IMKACTH BONPOCTH, MO KAaKOH NpuTaHG CTOPOHL HAXOTATH UYKHLINT YCIO-
BATHCA 00T 9TOMbL HEBCTYINEHIN 0co0bMy  colsameniems? Razanocs-0bl,
4T0 BenguBlil APQexTsh mepeirTH MPOFABUOND OKYHATETO O0heKTa KYILTH
(@eth TOKYImaredo BbL HeraropuoMts uckbh Bnoanh joerarowunoe cpejrcTBO
UL OTPAKCHIA BCARMX'D JaabRBAmmaxs BMbmaresseren npogasna-iepejar-
yaka. W manbe: ecam crunyaamia «habere licere per ommes»  obasyern
NpojaBuA UPHUATH MBPH KB YCTPAHENI0 MOCAIATCILETRH TPETHHX'h THILD,
“TO CTIPAIMBACTCH, 910 JOIGKHO pasyMbBTh NOAB L OTHME [OCATATCHLCTBAMMI
I K@KOGBL Mty MIbPbt, EOTOPHA LI HXb OFBPAILNisn HOLLCHh HPEAHpH-
1Ate morynareks? OgeBufHO, 9T0 TOALEO 0IBEIT Ha HTH BOUPOCH BBLACHATL
NCTHHHOC COACPMAMIC H Hazgauewle Haued ETUMYIANIN; O WL MCTOYHH-
KAXD KAACCAYLCKOH BIMOXH MK He HaXOIUMb HHEAKUXD Ykasaiiil pia ph-
JeHis 3THXD BOTPOCOBL H [IOTOMY BB Hactoamems dberh e ocrazisienss
HX%h  OrkpeThiMa.  Mbr posBpaTmMCa kL HuMB  Brocrbucmsin., Tenepn ke
nepeijieMs Kb BHACHEHI0 TOro, Bb Kakoil abph jpamams wraccuveckaro
npaBa MOTYTH CUYKETL OCHOBARIEMs 1ia pasphmmemia Bompoca 06h HCTO-
PUIECKOMT OTHOMEHIM HAmeR CTHNYIAME KR APYPUMDH popMaMnh crHIy-
JAMIONHOR  0TBBTCTREIHOCT *

§ 3. Mecropuueckoe ormomeHie cramyxania habere licere KB ApyraMs
opmam® cTHmyaanionHod orehrerBesHoctd.—Teopia Jmpapa.

By smreparyph no samumaioniemy mach sghes sonpocy uwberca xsa
AlaMeTpPaIBHO-IIPOTHBOMIONOEHBIND B3IVIANA: CONIACHO MEepPBOMY, OCHOBalie
KOTOPOMY 3a/0:KeHO JKKOMD 28), HAIA CTUNYMANIA OPEICTABAACTH UAAG0-
abe panmon u nHapmenhe pasBurylo QopMy CIHNYXANIOHHOR rapantin.
ITo BrOpOMY mB3riAXy, KOTODHIET NPUHATIEKNTL BHIAODICNMYCA (paHys-
ckoMy pomaumery JKmpapy 9), pama CTHIYNANA, HAUPOTHBD, ARIAETCA

*) Eck, die Verpflichtung d. Verkaufers, erp.
) Girard, Les stipulations de garantie, nmovbuen. s Nouvelle Revue
Historique de droit, v. VII, 1883 1., erp. 537—592.

Teopia
Hupapa.
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nandonke cosepuwennoii  gopmoik rapantEpyOmeR crHUYNALA, BL HO-
pagkl metopnueckaro passaTiAe HENOCPEACTBEHHO NpegmecTsymef n ciy-
Ralied o0pasuoMs N rapantin, KOTopad MOJIYYAcTh CBOE BHpaZenie i
actio cmpti, T. e JIA BHCMIGH CTYNeHH, JOCTHPHYTON PAMCKHMD mpa-
BOMD B DasBHTIH OTBLICTBENIOCTA MPOJABNA 33 NEYCTANOBIGHIE IPaBA.

Mui mozsoamwn ce6h Hauars ¢b pasdopa reopin Hupapa, xora onua
Il BOSHUERJA I03iKe, ThMn Teopia DJKxka, Ha TOMD OCHOBAHIH, 4YTO KPHTH-
YECKOe OTHOWIeNie Kb apryMentams teopin flupapa Maers BOZMOEHOCTI
HCUePNaTh Bech MATepialh KIACCHUCCKHXH HCTOUHAKOBB, KOTODHA MpaMo
I KOCBEHLO MOKeTh OWTh moxesens vh Ixhiaxt ocebmenia cramyramn
habere licere.

Bt BecuMa cofepiarebHoMs W TAFaHTIHBONG 31045 «Les stipula-
tions de garantie» Himpapn cuepra H3ydaers 10 HETOYHHEAMDB TPH (OpPMBL
CTHIYAAMIONAON rapantin: 1) satisdatio i vepromissio secundum man-
cipium. 2) stipulatio habere licere n_3) stipulatio duplae: sarkus, Bu
nocrbaueir rmaph owsk crapaercs onpeabuuth OTHONeHie ODTAXL TpexT
(popys €1 TOYEH 3PHHIA WCTOPHYECKOH, W LA BTONO CPABHUBALTH HXD
cogepianie ch 1. H. aetio auctoritatis. Ileppas dQopwa rommpyers o
TOYHOCTHA BTOTH HCKDB; st. «habere licere» manmGorbe yiazena ofp mero;
«dupla»—sannmaers n08nui©0 cpepuion. OrBhrICTBEHHOCTL 33 yuepos Bhb
a® anctoritatis n BH_repromissio secundnm mancipinm ocraerca cosep-
menno b hiw, w1 stip. daplae—vike oxassBaers mhroropoe Briamie,
HAIEH crHnyIamiein «habere liceres BTACTRYETT. Bcembio,

Taxuws oopagoms. asawmouaers Kupapn, «dupla» npedemasinems
naMs ucnpagaenie cmunyasyiu  «secundum mancipium», ucnpagrenie,
BDEIGANHOC WACTHUUMMMG GATANICMS MOT U0CW, KOMOPAA UCKLOUUINEABIO
wenodemeyems wads cmunyasuied «habere licere» 3°), Vike ussupnsencn-
Haro nbuapymknnaerca, 9o MHrpaps crnowens crapnts cran. «habere licere»

¥) Girard. Nouv. Rev. hist. v. VI, eTp. 587. 538: ,La satisdatio ou repro-
missio seeundum maneipium semble présenter la fidéle image de I'action aucto-
vitatis... la stipulation habere licere n’a guére avee cotte action point de eon-
tact que d'assurer comme elle un recours a I'acquéreur évineé. La stipulation
duplae tient le malieu... La stipulalion duplae fait ressortir une idée que dans 'action
auectoritatis et dans la premiére promesse restait dans lombre, lidée de
préjudice. Mais @ la difference de ia stipulation habere licere elle ne fait pas de
ce préjudice le fondement direct de Uobligation. Le double n'y est dii quautant
que la préjudice resulte dune éviction. Le stipulation duplae nous apparail
comme une corvection de la stipulation secundum mancipium faite sous Dinfluence
partielle de Vidée qui domine exclusivement la stipulation habere licere.
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oitze «duplas. M ghiicisurensno, 8o fausubiimens waiomenin onb OTEPHTO
H 4CHO BHICKA3KBAETH 31y MHCAL. «Kcrb», roBopurdh ond, «Mubmie, KOTo-
poe GesvciaoBuo cubayers orsepruyrh, mmbmie, Gyrro-Obl  CTRIYIAULL
duplae, xaxp Popma mOBad, TOCTEneHHoO BHTBcHNIA WL nparTALM GopMy
crapyio, T. e. ctmin. <habere licere»... Ora unocnbguas BoBce He IIpe-
craBiaeTh co00f, kakh TO AymMaoTs HbrOTOpHe mucaremn, (cabryers yka-
samie ma Jnga 3'), (OPMBI DYANMEHTADHOW, HOCTENENHO OTCTYIMBIICH
npexs cranynauier duplae... Hamporuss, 20pasdo Goamwe emposmmo To,
YMO U3E INUTE 06YLE KOMMPAKMOBs uUMenHo cmunyisuia habere liceres
wupoKan no cPepn  ce0et0  NPUMHENIA, NOKPUEIOULAS Yuiepds nomky-
NAMEAA  COPAZMIBPHO €20 ONUCMBUMEAILHOU  BEAUNUND, RPEICTRABAALS
Popmy repanmin  Goame nporpeccusHyio u 60AME HOGYIO 83 CPABHEHIU
co cmunyasuied «duplaeyr, HenodBUNCHOW 65 PASMIBP  NPUCYIHCIENIA,
CAONCHOU RO COOUME YCA06LAMB». «B0 BeAROM®B. crydabs, sariIo0gaers
Mupaps, «u BL npasb coBpeMeHHOMD, M BB caMoMn Puvmb B Teopin
ncka empti Mut serphuaeMn upmHUMIG  ctnoyxduin  habere licere, a ne
duplae» 3).

Heasasi OTkasarb 9TOMY YHEHIIO BB CTPOHHO-321yMAHHOM: W MOCKh-
NOBATENLHO HPOBEAEHHOMT IlTamB; HeMb3A Talie OTPHIATH W TOTO, IT0
apaps npumert kb THMSE BHBOKAMS. 110eHS TH@reNbIaro H3cAbROBaHIA
ncronnakoss. [loaromy, onposeprasa yiemie sHupapa, Msi GygeMs ompo-
BEPIaTh UCMOWHUKAMY KARNI U3L apryMentonb, Ha KOTOpoMb Jimpaps
HOCTPOMAH €BOC yuemie. OTo W COCTABATL 3ajaly paxsmbiimaro nmamero
menoxenia. Bw gannoms mberd e ormBrumn th coMmurennHBIe IMyHITL
Bh yuemin JHupapa, KOTODHIE, TAaKh CKasath, GPOCAIOTCA BL Iasa ViKe
IpH 0epBOMb O3HAKOMIEHIn ¢b ero Teopiefi. A mMemuo:

M) Girvard, 1. e. erp. 589, npus. 1.

2) Girard, 1. e. erp. 589: J1 y a une opinion, quil faut résoliment repous-
ser; c'est celle d’aprés laquelle la stipulation duplae, forme nouvelle, aurvait
peu A peu chassé de la pratique la forme plus anecienne de la stip. habere
licere. La stipulation habere licere n'est pas, eomme on dit eertains auteurs,
une forme rudimentaire, imparfaite qui se serait progressivement effacée devant
la stipulation duplae.. Entre les deux econtrats c¢’est peut-étre bien plutdt /a
stipulation habere licere, large quant 4 son champ d'application, proportionelie
quant a l'indemnité qu'elle procure qui constitue la forme moderne et progressive
de la garantie vis & vis du montant invariable et de la condition compliquee
de la stipulation duplae. C'est elle Lien plus que la stipulation duplae dont nous
retrouvons les prineipes dans notre droit moderne, voir méme & Rome dans la
théorie de I'action empti en garantie,

BoapameHia
npefBapHTeNk-
HEIAL.



a) Eeim  crunyaamia habere licere xbficysurensuno npegcraniaern
co60ii  Qopuy Goabe NPOTPECCHBHYI0 ¥ HOBYK) Bh CDABHEHIM €O CTHIY-
aauieir duplae, 1o wbyes 00BACHMTE, UT0 0HA He BHTECHMIA H3B MPAKTHRU
Goate crapywo dopuy stip. duplae? neansda-ke OrpHUATL TOrO, YTO HALIu
HCTOMHMEA BECbMA CKYAHbL HETMOCPeJCTBCHHAME comibrenbcrsaMn o uep-
Bofi (opuh m, HAmpoTHBH, 0COOEHHO GoraTul MOKAsaHiaMy o stip. duplae;
0YEBHJIHO, TOITOMY, UTO RUACCHAYECKAA NUPakINKa BCebio HaxoaaTca BO
sractn «duplay, a ne «habere licere»: uouemy-xe Goxbe cosepueHHas
(popyma wauTa Tarkhk Ma’xo jgocryna kn npaktarb? upaps orphuaets:
«c’est & cause de sa (scilicet stip. habere licere) superiorité scientifique,
parce quelle exprimait une conception juridique érop elevée pour le
miliew, ou elle se produisail...» 33), no, pasymBerca, orsbrn 510TH 001~
ACHeNid He COCTABIACTDL I BOTMPOCH OCTALTCA OTEPHITHIMD.

b) Mupaps, waxs Mur Bopbiau, orsofuTscrull, «habere licere» mnoie
upaybuenia 6oabe mmporoe, wbyat duplae: mo memorei Mbph BB ABYX®,
mo ero Mpbnio, caydasxs BO3MOMEHS perpeccth H3h IepBoil U HEBO3MO-
JKGHD perpece’h N3B BIOPOR CIMNYJANiHy, & WMEHHO Bh ciyuab sBHKMIH
YacTH Bemm M BB cayuab, xoropwit pasdmpaers Adpmsaws Bn {r. 24
Dig. h. t. 21, 2.3%). Ho 06a cayuasd, Ha namD BITAALS, OCBLILEHL!
Juapapows He npaBuABLO. «) Sewriia wacmu 6ew; OCHOBHBAACH Ha
fr. 56 § 2 de eviction, slinpaps wpuanaers perpeccs n3b dupla BB cay-
uah BBHEIIM YACTH Bemy BO3MOMKHBIMDL TOJLKO UPH BATHIHOCTH 0CO0Aro
0 TOMN coriamenix cropont Iro—snoxnt npaswisno. Ho, npogommaers
Anpaps, nav exnmyaawin habere licere tarofi perpeccn BO3MOKeUL H
fieas 0cobaro coraallenis, Takb KAKL # Bb cayuab wacragnoii sBuxuiu
noxymarens Bn npash yrsepaars: «habere ei non licet». 3xben npaps
BL BONPOCAXH M 3RRIMOICTIAXL HCTOPHTECKAr0 Xapakrepa OmNepupyersh
npieMoMn opucma-dormamura, 2 3TO TPABAIBHLIMD NPU3HATH HeJbL3A.
Hanporuss, raws Kakh HCTOWINEH He COJE]KATH HHEAKUXD NOJOKHTCIHHO
ykazamifi Ha 7O, kKarks paspbmanca BONPOCH O UACTUUHOH BBUKHIM s
perpecca 1o crunyadamin «habere licere», T0 0CTOPOKHOCTH TPEATACH-
BABTH HAMD BOIEPHATLCA O BCAKUXD TO STOMY BOUPOCY MNPEMIONOKe-
niit. 8) Bv fr. 24 de eviction. Adpusaws pabupaers caytad, Koraa
eHHA, KEynasuiad pada, npu BExonh 3aMyAh 32 cOOCTBeHNHKa paba,
OTAReTh eMy 3TOro paba BB npuiaHoe; 1o OGHAPYKeUiw HCTHHHL HOKyNA-

) Gawrard, 1. e. erp. 589.
M) Garard, ). ¢. erp. 562,
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TeABHMIA He MOKEeIrh OOPATHTBCH Kb NPOJABIUY C€b HMCKOMDL H3L  CTUNY-
aamin «duplae», a gomkHA TpeIbABATh a° empti: «quoniam», FOBOPATT
opuctn, «etiamsi verum sit habere ei non licere servum, illud tamen
vernm non sit judicio eum evictum esse» u, Bmonal owesmumo, wro
Apurans aprymentapyert (opmynoi cranyaawin duplae, woropad Tpe-
6yert uMeHHO aBuKiM. Ho cOBePMCHHO HEMOUATHO, KAKOMT 00PasoN'h
fr. 24 cit MOmkeThp CHyKHTBH ONMOPOA 1314 KakHXG OB TO HE OHIO BHIBO-
JOBD OTHOCHATENsHO crunyadnin  «habere licere», 0 KoTopoil opucrs ne
YHOMHHAGTH HR eJUHBIMDL CIOBOMB. JHmpapt pascymmaers: Adpurais
ropopurs «verum sit habere ei non licere servam», ons, enbroBaTenbno,
JOmenT OuUh-0b BL caydak, momooHoms fr. 24 eit., IOUYCTHTH ACKEDL H3T
crmyaauin  habere licere. Omars wegonycrumoe pagpburenie Bonpoca
neropudeckaro upiemoas gazertnnu. Jlasm Toro, wroGRl sakaioTenie ero
rMbI0 morns cofoil Xoma «kakywo-160 mouny, JREpapl  OpeIBapATeIsHO
JOMKEHD OBUIB OB JIOKA32TL, 410 BB 210Xy Apurana crauyranis «habere
licore» ObuIa pAacHpOCTpPAReHA M IIPH TOMDb BEEHM IMHPOKO BB NPARTHES
PUNCKOIT; TOABEO 9T0 Morio O jarh whroropoe ocuopamie jhyain o stip.
habere licere saxmouenia usn phmemnis, MpaMo kb Neil He OTHOCAIATOCA.
Ho aroro jokasarejiberBa  JhEpaph Ke MPELCTABIID, Ja U BPAAL-IH BO3-
MOKIIO ero IIpeJcraBath; M JOTOMY MbL BbL Opab cunraTh ero BHBOADL
MOCITBOTHHIMT.

Imi  sambuanmia MH OTHIOLL HE CUATAEMT CHOCOOHBIMH TIOAOPBATEH
yuenie dAtupapa. Yaemig 510, KaKb CKa3ano, COCTABIAETH TLTONDL TUATENL-
HATO W Cephe3nar0 H3yYeHid MCTOMHAKOBL, A TOTOMY AXd onpexbiaenig
Er0 COCTOATEALHOCTH HEOOXOMMMO BCKPHITH (YHIAMEHTh HTOr0 Vuenia
HPOBLPATE €ro Mo HCTOYHUEAMD.

Ienmparsnoe mmwemo 65 yuenwin Hupapa sanunaems 304705 ero
na whian mexa w3t ernnynanin habere licere, Own  nomaraers, wmo
emunyasuin «<habere licere» dasara ucks cs npucysncienienms orhranka
na unmepecs uemya (1d quod interest) 3°). [Ipncoemusa kb d1OMY Apy-
roe,—n HA 3TOTH Pasb BHOAHD 1PABAIRHOE NOJOKEHIE,—Y10 IPHCYAICHIE
10 MacTady CyOBLeKTHBHOMY (uuTepecs) osHauaers Goxhe nporpeccuBayio
crafio, 7bnn npucyikienie 1o wbpb o0neKTUBHOI, (2 TAKORO NpUCYKACHIC
u3n cramyaaiin duplae), iKapapt snoawh nocabposatesrino MPHXOAUTH KD

3) Girard, 1. e. erp. 560:, La stipulation habere licerc... tend a des domma-
ges-interéts éganx au préjudiee..

LlenTpansusiii
NYHKTS Teopik
Yupapa.
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sagmosenin o Goabe uporpeccmsronn xapaxreph cramymamin habere
licere cpaprurensno co cruuynsuieir duplae.

Ouwesmuo, rawmnsd 006pasows, uro Bee yuemie dimpapa cronts n
nagaers BMherh Cn ero BIALOMTL Ha COgepRAaHie HCKA WL CTUIYIAIIH
habere licerc. Ha uemt ke ocnosags 3701h mocxbamii BarLAns JAlnpapa?
Bo-nepevizs, na moms obwens coobpasceniu, wmo scarasn CIMURYEAULA
us pedanuieti ueonpedwacuno, T. e. He COICPERANRA TACTCHHATO onpe-
abaenia paswbpa orebrermenmoctn npomutrenta. daems ucks 005 wme-
pecw 3%), Bo-gmopuixs, uwa moxs, wmo Hupaps omoxcdecmernems cmu-
nyaavito «habere licere» co emunyasuieti «simplae», 0 KOTOpOR Haxo-
AUME VOMiHAmie BL whckonskuxs (parmemnrtaxs Harecrs. H asimplumn»
63 IMOUL NOCHVONECE CIURYAAUTY RPUHUMACS 85 3nauenin wumepeca
ucmua 37).

Yro kacacecs uepnaro,—«obuaro COODPAMKEHIA». KOTOPHMD OlCpHU-
pyers Kupapn, 10 neisss comnbsarhed BH €ro npEPOsUOCTH JUId phme-
Hiit BONPOCOBS AorMarwuecknxs. Ho nosBoaaTeanio ycoMunrsea BE TOMD,
Bh mpash au M (004630BaTHCA  MONOGHHNMI, OGIAT0 XApPAKTEpa APryMeH-
TAMH B) DASCYRACHIAXTH HeTOpHyecknxs? |\ OCTOpoKnocTs Tpedyers crpo-
CUTL ce0d, #e COCTaRIAeTs JIM OT0 HOJOMEHie BH CBOK OUepefb pe3yih-
Tath MCTOpHTECKAro passutia? Bo Beakoms caywab mepswii apryments
iRupapa morepaers BEI MOKABATETBHYIO CHIY, KAKD TONBEO HCTOMHHKAMH
YAACTCA JOKARATH  CYIECTBOBAHIC TAKOTO CIYU2A HEORPEONICHNHO-PedaKmt-
posannoii ctuuyranig, b ueEs B nosgabiAmmxn  craxiaxs esoero pas-
BUTIH TPHBOMMTD R UPHEYRICHIIO Ha wnmepecs, WO Ha Goxbe pammuxs
Crajiixy nubers wHoe H UPA TOMB THCTO-OOGLEKTHBHOE €OfeDEKAIIe. Cay-
uait 91076 uMberca BB T. H. AWILCKON CTANYIANH OTHOCHTEALNO HETO-
CTATROBL pogaBaeMoli Beuw. Qna nogTeepaienis craszanuaro HCIOTHUEAMI
Mol jlokust epbaars  ubroropoe orkionemie BH ofuacth BoOmpoca 00%
OTBLTCTBEHHOCTA TPOJABUA 32 HEJOCTATKH BEI H B% TACTHOCTH BHIACHUTL
COTepKATIe HCKA U3D HMWILCEOR CTHIYISAIiN.

®) Givard, 1. ¢. e1p. 360: ,Des principes édlémentaires indiquent le montant de
Uindemmité, qu'obliendra le créancier. 1l est muni dune eréance incertuine en verin
de laquelle 4l se fera donner des dommages-intéréts exuctement proportionels a son
préjudice”.

) Garard, 1. c. (Revue hist. V). erp. 356, rrpiow. 4 —noapo6ute ofs aroMd,
BL 1ATOME taparpad.
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§ 4. l]p_ncymeuie [0 MCKY 8% 3AHAGCKOH CTHNYIANLIH 0 HOJAOCTATKAXD.

Kaxs msnberno, agann 6 upexbraxs €Boell KOMuereHitin 06A3YIOTL Saunscxik

mpojasia 0Geancunth MOKYNATeNA CTHNYIANIOUHWMSL TOPAAKOML: 1) WD e i
TOMb, WTO HPOfANAN PAGD WM KUBOTHOE i1 CTPAXAOTH M3BHCTHBIME, BY cramynauis.
SUARTS  YRABANAGIMH, HEAOCTATKAMH, W BO-BTODLIX'L BB TOMD, UTO MPOJA-
Belrb YILIATUTH HOKYUATENIO JBOAHYIO NOKYNNYIO (UIATY, ecin TPOjaHHasL
Beuh ﬁynem. BBHHIUPOBAHA y Tokynmareds. Bi HapysHoi pejakmin o6
CTATHA COGMHUHEHN Bh ONHO OOBLIAHIe W TOTOMY PUMCKIE MODPACTH MHOIJA
uoxs TepMunosmns «dupla» pasyMBorTh BCIO ANMIBCLYI0 CTHUYIALIO €O
BRMOYEHIENS CTATBH O Hejocrarkaxn: oM. sanpuy. fr. 11 § 1 Dig. h. t.
21. 2, fr. 58 i. f. Dig. 21. L 38); yoBwe OPHCTHE TOBOPATL 00D «IMAL-
CKOA CTHNYJANIH» H DAZUUYAIOTDL CTHIYIANIKD O HEAOCTATKAXDL 1 CTUNy-
JAIID OTHOCHTENBUO DBHKIIA?

Aua uamedt whim neoGxomrmo snary: () KAkt pejarraposaia ObI
DNUIBCKAS CTMIYIANISL B6 YACTH, Kacaiomieica Iepocrarkons—2) KaKOBO
OBA0 TIpUCYAtNeHie 110 WECRY, M35H DTOH CIMIYUAIIH MCTEKAONEMY.

IIo mepromy mnynkry IEEs BH Bw0xh 00b DTHILCKHXDL MCRAXD KQ Heonpeasuen-
ocuosanin fr. 31 Dig. 21. 2 JipuumMaers i Halweil CrumyNAamin pejak- "::Hiﬁ’:‘::“
Wil Heonpedmwaeruyo, T. 6. 0e3b yrasamifl paawbpa OTBBTCIBEHHOCTH cTATyrAuin
upoMnTTenTa ). IKEKL BB BIOMT. OTHOMENN IeCOMHEBHHO 1paBh, Takh
KAKD, eCHN-OR HAIia (CTUIYIAula ObUIa pejaxruposana ompenbiemio, 1o
5 comubuin DUMCKEXB OPUCIOBH, O KOTOPHIXH COOOM@GTD naMb Y.ib-
wiaws B fr. 31 eit. niIKOMMB 06pa3oMbh RE MOTIU-OB BOBUHMEHYTH.

Bropoit sompoeh IRKS 048 graccuueckori dn0Xu phumiaer, BL TOMT Faskornacie

HCTOYHHKOBT

eMBICNT, YTO MO HXMABCKON. CTMOYXANIH O MEIOCTATHAXDL NPOAABELd, BT ex sonpock o
o coaepmanin

cayuah oOHApVEKeHIA ATHXL HEIOCTATKORD MPHCYKIAICA HA uumepecz,.cmnar Bnas-

mokynarens ). Ocuopaniems pbmenia y Dkra cnymars 1) fr. 31 Dig, ™

hot. 21. 2w 2) fr. 16 § 2 ibid, u fr. 44 § 2 D. 21. 1. '

¥) Girard, Manuel élémentaire de droit romain (magn. 3-ie, 1901 1.), erp.
559—561; BB HacTHOCTH OTp. 569, npum. 2—u 561, npmM. L—ef. Honausek, Die
Haftung d. Verkiiufers fiir die Beschaffenheit der Waare, Abth. 1 (1883 r.),
eTp. 3b—40.

) KEek, Zur Lehre von den aedilicischen Klagen (Festgube fiir Beseler,
1885) 1J: ,Das Ziel der a° redhibitoria®, cTp. 187 —200, BB ocobenHoeTu oTp. 181,
Cpn. Lenel, Edictum, cTp. 441.

) Eek, 1. ¢. orp. 191—193;—cf, Windscheid, Pandecien Il § 394, § 17.
Ceyhlarz, Ingtitutionen, crp. 193.—Rudorff, (Zeitschrift. f. Rechtsgeschichte,
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.,::.:j: ‘:; 1) By fr. 31 Dig. h. t. 21. 2 Vasmians saumwaerca BOupocoms

3 ; i;i:;f; .0 3HaueHin do6po6o.ssHO  3ARTIOUEHHON CTODOHAMH CTUNYIANIA «sanum
esse, farem mnon esse, vispellionem non esse»; ykasass ma commbuie
HBKOTOPHXE 10PUCTOBS BB JHACTBHTCHLHOCTH TAKOL CTHUYIALiH, YIbnians
UpU3HaeTh e¢ odNajanied noaHOE cumoit 1 go6asmsers: «ho¢ eninn con-
tinere, quod interest horaum quid esse vel horum quid non esse», T. €.
TaKAA CTHOYIAUIA NPUBOJATH Kb McKy o0b uurepech; a Taks Kaks Bb
xorub Qparsenra Vivmians noGamusers: «alioquin stipulatio, quae ab
aedilibus proponitur inutilis erit», 10 Moxmo xymamh, uto W BEMILCKAN
CTHIYJANIA XaBaja uckb o6 murepeck.

2) Xpa npyraxs gparvenra —Fr. 16 § 2 D. 21. 2 u Fr. 44 § 2
D. 21, 1. *1)—ecbMa GuusKkH 1O cofepkaniio @ nmboTH cBoeHl mIABHOMA
T6MOJ  CcTedenie OFBLTCTBEHHOCTH 332 HBAKIND €L OTBHICTBOHHOCTBIO 34
NEAOCTATRN; MO BL 000MXh (parmenTaxh CRBIAHb samBuamis, garomis
wbrotopoe yrazamie na KOMICMBIID  TCKA U3 OUALCKON CTANYIAIiM.
Taks, a) vs womrh fr. 16 § 2 cit. maxomnms cabayomee sambuamie:

«..Summam autem opinionis suae hanc esse, ut fonfum
er ea stipulatione. comsequar, quenti mea indersit aut post
stipulationewm interfaerit ewm servum fugitivum non esse».

b) B fr. 44 § 2 aed. cd. Tlasexs coGersenno Tpakryers o «red-
hibitoria vel aestimatoria», mo B» saxumounrensHOR $pash ybuaers
cabayomee sambuanie;

«statim enim ut cervus traditus est committidur stipu-
latio quanti interest emptoris».

JTd CHOBA UPUBHAOTCA BHPAKADIME COJCDIKANIE HCLA UL HIHIL-
CROIL eTauyaaniy,

Heubas ckasars, nToGn joxasarensuad cmia Bebxb tpexs (parmen-
10Bb Obiia puoanb yobyurensna, BD OCOGGHHOCTH, €CIH NPUHATH BD
coobpamenie cabiywouia oGcroarenscrsa: a) Tekers fr. 16 § 2 eit. omm-
Yaercs pAROMb Mermankocteil m HesacHocredl, ormbuennmxs BB «Palinge-
nesia» Jlemema (Pompon. fr. 559); b) np fr. 44 § 2 cit. «stipulatio»

r. XIV, ep. 451) u Baron (Institutionen, § 124, npuM. 35) CUHTAITD LAILI0 HCK:
W3E AUALCKOH eTunyaain ,duplum pretii, T. e, YABORHHYI NOKYTHYI ILIATY;
Hanauseck, 1. ¢. erp. 36—,duplum® unTepeca nokynaress,

) s TomkopaHis sruxh MBers oM. Fr. Mommsen, Zur Lehre vom Inte-
resse, orp. 200 eau. Hanausek, 1. . exp. 37; 176—179.



Ha3LIBaeTCA COBEPIIEHHO [eomuAANHO 6e3b BeAkOH cBusu co BCDhMB mpej-
IeCTBYIONXS XOXOMD MbICHe# OPACTa.—OITH CHMITOMBL CHOCOOHL HA-
BECTH Ha, NPOUONOKeHie, wro 002 Hamd PparMenta BH TOMSH ML HHOMD
o6tewk mopseprauchk uirepnonamin, u LGACTBUTENSHO PAXDL UMCATeNSH—
®p. Mommzenn, Jeuens, PaGesp—cunra0rh namm PparMeHTH HATEPO-
auposansivm 42).  Ho makn, waws Toudoe pbmenie Boupoca o TOMDb, Bb
KAKY® MMOHHO BIIOXY DMMCKArO IpaBa HCIh U3H BUILCKOH CTRUYIALIM
monywmrn yrasaumuoe Bb fr. 16 § 2 cit. n fr. 44 § 2 aed. ed. comep-
aamie A nammxs whief pMbers coOBepUIGHHO BTOPOCTENSHHOE 3HATEHIE,
TO MK OCTaB/geMT BODpOCH O06H RMHTEpHONANiM BH cropowbh wu, crbays
KRy, npusnaems T GPArMeHTH IOLAZATCILCTROMT TOTO, UMO 1O UCKY
U35 IOUIBCKOU CRURYAAYIN NOKYNRAMETI0 RPUCYHCOACNICA €10 UNMEPECS.

Ho emmwemmn €3 amums Heobrooumo 0co0euio nodueprityms % Mo
06CIMOAMELBENEO, UMO 83 UCHOUNUKALS UMMBIOTC NOKAIWHIA COBEDIICHHO
HHOTO XapaKTepa, COLIACHO KOMOPHMS UCKE U3k IOUARCKOL CMURYIAGIN
Yyas CyOLeRTHBHOR OKDACKM, uMIEM3 MWPY “HCIY 0D0sexmusnyo, Ha-
RPABIREMES M, GOIBPAULENIE NOKYNHOT NAAMDE G0 BCEMs €A 003eMMD> UM
83 wacmu 43); M HYKHS 0C000-0CHOMHAIONILA 0OCTOATSNLCTRA, M BD 4acT-
HOCTH SHAHI® TPOJAEIA O HEHOCTarkaXh, nalsl HOBHICHTL pasubpn ero
orsbrerrenHocTd, maGhl MpEEATh HCKY CYOBEKTABAOC HANDPABIEHIS HA WHTE-
pech moEymarea.—Bh_HIomh OTHOIIEHIM BIMMAHIA 3aCAYHHBAOT CHb-
JYIOITEe TeRCThE

1) Fr. 58 pr. § 1 Dig. de aed. ed. 21. 1. Paulus L. 5
I'esponsorum.

Quaere an si servus apud emptorem fugit et in causa
redhibitionis esse pronuntiatus fuerit, mon prius venditori
restitui debeat, quam rerum ablatarum a servo aestimatio-
nem praestiterit. Paulus respondit: venditorem cogendum non
tantum pretium servi restituere, sed etiam rerum ablatarumn
aestimationem, nisi si_pro his paratus sit servum noxae no-
mine relinquere. § 1. ltem quaero, si nolit aestimationem et
pretia rerum restitucre, an servus retinendus sit et danda

12) By, Mommsen, Zur Lehre von Interesse, erp. 209 [oTHocHTennno fr. 44
§ 2 cit ].— Lenel, Palingenesia Pomponius fr. 559 (fr. 16 § 2 eit.) u Paulus fr. 845
(fr. 44 § 2 cit.).—Rabel, Haftung, ctp. 137.

) Rabel, Haftung, erp. 133—139,

b) fr. 58pr. §1
aed, ed,—fr. 32

aviet, —fr, 13 pr.
§1D 191
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est actlo de peculiv vel de pretio redhibiti servi ex duplae
stipulatione. Paulus respondit de pretio servi repetendo com-
petere actionem eliam ex duplae stipulatione: de rebus per
furtum ablatis jam responsum est.

[Tagens sauars phuewiemt MpepsokeHHAro 1a ero oGCy:KAeHie npak-
THYECKAro chydas: npiobpbrenuni kymie paGs CEPHICH, 000KpaBs Mo-
wymarenxd; 6brerBo pada orhL TMOKyUATead eCTh OCHOBaAIE LA NPUBIUC-
1A IPONABUA Kb OTBBICTBEHHOCTH 110 HAYAIANT DAMIBCEATO HMUETA; HO
umbert ¢b Thynh BosEMKaernh Bompocs m o mocabacrsiaxs noxpaxku. — He-
IOCPEJCTBEHHO IMALCKON cramyaanin, («duplas Bbs mmpokows cusicTh),
kacaerca maparpafn nmepsmil mamero rercra. Boupoces, KoropwiMh oHL
nauuHaeTea—(0Th ¢I0BL «item quaero» u 1o caopL «ex duplae stipula-
tione» ),—HecoMHBIHO, COEPRATD HEACHOCTH 1 MOMBITEN AMEHAAIIN TeLCTa
BOCXOMATL, yike Lo spemenaMd Hysauis; s Hame BpeMs Takia HONUBITERN
upepnokenn Mommsenonn sp  ero nsgagin Jnrects m Kapnosa b mo-
cabaens pumyckb ero Rechtsgeschichtet).—Jemeas B1 Palingenesia
HC HAMGIH HYKHBIMDL MCHPABAATH TORETa: «quia», sambuaers OHD
Bh mogcTpounoMt mpumbuamin, . «etiam ineptam potuerit Paulus referre
quaestionem» *5), n en<Jlemeaems MomnO cormacatses Thyns oxormbe, uTo
0B YEA3aHHOM uedcHoCTH . (parMenth easa aIu  crpagaerh, n phuenie
IlaBma, BO BearoM® caywab. Bunoanb scmo: «de pretio servi repetendo
competere actionem etiam ex duplae stipalatione»: . e. wnoxynamean
UMIDEMS NPABO MPEOOBELML G03BPAULEHIA NOKYNNOY RAAML, UMD 32 Pada
B3UECEHHOI, He T0JAbKO moecpexctomb a’ redhibitoria,—(o6s sroMn phis
B principium mamero rekcra, verb. «venditorem .... cogendum,.. pre-
tium servi restituere»),—Ho W wuckoMs 433 0UABCKOL cmunyrayin.

2) Fr. 32 Dig. h. t. 21. 2. Ulpianus 1. 46 ad Sa-
binum.

Quia dicitur, quotiens plures res in stipulationem de-
ducuntur, plures esse stipulationes, an et in duplae stipula-
tione hoc idem sit, videamus. cum quis stipulatur «fugiti-

*) Mommsen, Digesta ad hane legem., rob yrasama u avewania Ky anis.
Karlmea, Rom, Rechtsgesehichte, ©. 11, num, 2, erp. 1293,
) Lenel, Palingenesia Paulus fr. 1492



s P e

vam 1uon esse, erronem non esse», et cetera quae ex edicto
aedilivm curulinm promittuntur, ntrwm una stipulatio est an
plures? et ratio facit, nt plures sint.

Yapuianns €rasaTh BOUPOCS, UPHMBHEMO AH Kh HINIHCKOM CTHIY.II-
i 0 HEJOCTATKAX', OOIICe MPABIIO0, YT0 CTHIyIAiid ¢b WECKOABRAMN CTaTh-
AMH CUHTAETCA Kagl Obl DATOND CTHUYIAUIA BB TOMD CMuICHB, 4T0 Raik-
40ft cTaThefl OTEPHBARTCA OCOORI, CaMocTOATeAbHHA NEKB? Yabmiann |-
IDAETT. 3TOTH BONPOCT YIBEDANTCIBNO I Bh pashacrenie CBOEH MBCIH -
XOAATH HYRNBIMG NPUBECIH DPAXD KOHLEPETHHXSH NpuMEPOBD, KOTOPHE 0w
sanmeryerh y  1Omiaua. 91 wacrs (pparmenta mamb 0COGEIHO BAKIA,
n6O BB Heil PACKPHBAGTC COjCpKANIe HEK M35 HAMALCKON CTHITYIALiN.

Ergo et illud procedit, quod Julianus libro quinto de-
cimo digestornm scribit. egif, ingwit, quants ginoris propter
fugam servi, deinde agit propter morbum: dd agendum est,
inquit, ne luecrum faciat emptor et bis jusdem vitii acsti-
mationem consequatur. fiygamus cmptum  decemi, minoris
autem empturnm fuisse duobus, si tantum fugitivum esse
scisset emptor: haec comsecuturum propter fugam: mox com-
perisse, guod nom esset sanms: similiter duobus minoris emp-
turum fuisse, 8i de morbo non ignorassef: rarsus consequi
debebit dwo: nam-et si de utroque simul egisset, quattuor
esset consecuturus, quia eum forte, qui neque sanus et fu-
aitivas esset, nsex tantum esset empturus. secundum haec
saepius ex stipulatu agi poterit: neque enim ex una stipula-
tione, sed ex pluribus agitur.

Phimenin Iaiapa rarme OTHOCATES Kb UEKY WL SANIALCKON CTHITY-
amin, a Ye Kb nery «quanti minoris»: BL OBV HTOTO  POBOPHTL
npesie BCero To, 1ro Yiemiant cewiaerca mac lOnlana; Takas cewuina
gouta Ont He sroanh ywberma, eexan om IOmiags mMbas BE BHAY HuOS
cpencrso, whut Yusnians; jaxbe, oro noxrBepikiaerca (hpasoii:  «secun-
dum hace saepius ex stipulofw agi poterit»; moasromy emosa [Omxiawa
«egit... quanti minoris» YKa3sBAOTL He HauMeHoBamle HCRa, a ero co-
aepaanie. Ilpn ragoms rtomkosamin Bk gacTim parMenta Croatd Bh rap-
MOHHYECKOMB COUETaHim, 11 Mbl T0JY9aeMD H3h Hero Cabayiouyii sHBoIhL:
UCKS 3B FOURBCKOL  CMURYAAWIL HARPABIALMCA WA NPONOPULOHAADNOE

7
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nonwicenic NOKYANOL nAwmvs, UHANE TOBODA 83 0CHIGY CTO KOMOLMIG-
WL NOA0ICENA MIWPA WUCMO 0bBeKmUIAA 15).

3. Bt csasm ¢n TOARKO uTO pasodpamikiMn  mMbeTOMT
npiodpkracrs ocofoe suaveuie moxasanie fr. 13 pr. § 1 Dig.
Ao K. V.19, 1, rab upnsegenno mubuie toro-me Omiaua.

lulianus libro quinto decimo inter eum, qui sciens quid
aut ignorans vendidit, differentiam facit in condemnatione ex
empto: ait enim, qui pe¢us morbosum aut tignum vitiosum
vendidit, si quidem, jgnorans fecit, id tantum ex empto actione
praestoturum, quanto minoris essem emplurus, si id ita scis-
sem: si vero sciens reficuit et emptovem decepit, ommnia detri-
menta, quae ex eq emptione empltor traxerit, praestaturum e...
Item qui... vendidit... fogitivam, si quidem sciens, praestare
debuit quanti emptoris interfuit non decipi: si vero ignorans
vendiderit, . . . . . - Ao tenetur, quanti minoris emplu-
rus essel, si ecum esse fugitivamo scisset... quod fuzitivam
- - - . habere nom licet ef quasi eviclionis nomine tenetur
venditor,

Hpasga, oro phuwenie IOsiana menocpegeTsenao otnocuresa 1t o1-
BBICTBENHOCTH 34 MONOCTATRH RO actio empli, 110 HT0 OGCIOATEALETRO HE
TOABEO 1e 0CTA0IACTT ORASATEALUON CHIL JAHAArO :l'CIiCT‘d., HO Hamn)o-
THBE, cropbe, ysedanunsacyh ce. Actio empti maxoamres moxs pbiersiems
manars «bona fides», a srn mocabamis, kasazoch OB, NPEATHCHBAOTS
HOLphiTie Vinep6a, KOTopnii molech HOEYUATelh OTL NOPOKOBT npiodph-
TeRHOH BEILUH, NOAKOCMYIO, COBEPLICHHO NE3ABHCHNO OTH TOro, IEACTBO-
BaIb-11 pojaBelys NpH sakaouenin  cykakn jodpocosberno mam  meo-
6pocosberno. M rhuw ne mewbe IOmiaws phimaern unage: RPOMUBE He-
enouswar0 0 nopoxars pade TPOJABUA oM DORYCKAENT UCKS AL O
nonudcetin norynioie naamu '), u ammn negodpocosbernocrs, «dolus»

*) Tomvkopanie fr, 32 eit. we usnrbuurea, ecim CUHTATE, yro iians uvban
B'h BHJY HE 3THALEKYI0 CTHINYIAANI0, 8 aauabekiil uerd: a® quarii minoris; u rpi
TAKOMT Lpe/ionoisenie coblka Yasniana na [Oniana ywberna Toabko TOI A,
eciu cofepwadie 0608XF CPeICTRh OJMHHAKOBO; o TAKEL KK KOHIeMHaLT aectio
»uanti minoris* ozenmusna, T0 06GHLLKTUBHA H KOHIEMHAIA 10 BAUNBEKON CTH-
Ny IAgiv.

Yy Cp. Rabel, Haftung, erp. 138 81 kot
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llpoﬁanua yoeauwinsaers paswbph  npHCYRIeHia ueka, IPHBOAMTL Kb
NPACYATEHI0 NHORYNaTemo Beero ero murepeca. Mbl Mo#evt Cb yuh-
PEHIIOCTHI) CKA3ATh, UTO /I HMCKA 3T DIWILCKOM CTHIIYIANIM, HCRA CTPO-
raro npasa, Omians gepiancs Tofl ke TouRn 3PbHIA, M MOKRCMT MAKUMS
06pazoms npusuams na ocrnocanin fr. 13 § 1 cit., 910 ucks 13z I0ULCKOL
cmunyagin npomuss «venditor ignorans» uMmems cooepicanie He Cyomn-
GETHBHOE—TIPHCYAICHIE DORYIATeN0 ero unrepeca, a o00sermusnoe, Ha-
npaBIAeTCAs HA BO3BDAMEHIe TOKYNHOA miarsl whimkoMb win bbL uspber-
uoit wactu. Cs papyroft cropoust, [Oaiaus, rworopuii nashereHs crporo
ocrboBaTe L HO MM IIPOBOAMMOIT penpeccieii Hejpoopocopbernocr (€psil.
fr. 30 § 1 Dig. 19.1), 5e MOMb HILOPHPOBATH DTOTH MOMEHTH H BL HCKT
u3L HIMILCKON CTANYJIALIN T JOJKeNwDs OBLIG YCHAHBATH pasmbpn orebr-
CTBEINOCTH 11en06pocoBbeTHATO NpOjaBia BL CMBCIHE TOEPWTIA UMD BCEro
NHTepeca MORYIaTexs.

[Ipexs paMu, TakaMb 00pa3oMb, OOHAPYIKHIOCH CYUIECTBOBaUiE Bb
HCTOMHUEAXD IWHCLOJNBKAXT TeueHil BB Bonpoeh o cojepaaniin BCEA H3L
DIMALCKOR CTHUYJALIN; BDH BHAY 9TOTO HETOUIMEN JO0JKHBI ObITH TIOHII-
maems BB ewbrh meropmueckoii’ mepemertussl.  Torja npexs Hamm pac-
KPOETCH RaPTHHR TIOCTEIeHHAFO PASBHTIS COTCPKAHIA HCEL H3H BIHIBCKON
CTHIVIMTGK o 1IpH ToMb 10 Tpemt Qasmeavs. Ilepewi, navarsnwii ga-
3UCL: BCAKIE NPOJABCHH, Kaks WA, TARL N Ie3HAOMmiil 0 Hegoctar-
Kaxtb Belww, orphyaeth npejn  moRynateaems 1o MBEph crporo-odbexins-
NOfi: ON'L BO3BPAIACTD JIOKYUATEN) BCI0 H3HECEHHYIO BTAMD HOCHBIHAMT
HORYIHYIO TLIATy 0 COOTBETCTREHHYI0 vacTh eA; BOCNOMHHAHIe 00D
DTOMB cocrodmim mipasa  coxpanmiy fr. BS pr. § 1 aed. ed. 21. 1 u
fr. 32 pr. § 1 de eviet. 21. 2.

Bropoii asues passuria  xaparrepusyercs BoirhacmieyMs mo yeiLin-
miemn orbrerBennocTn JaHUA, 3asBIOMO NPOJAIOILArO NENPArOAHYIO Bemlb:
IPOTUBD TAKOTO TpojiaBia—«venditor sciens»—HCED 10ayUaerh CyObek-
THBHOE COjlepikanic, MOKPHBAs MOKYIATEND Bech €ro HUTepech («omnis
detrimento, quae ¢x ¢a emptione emptor traxerit-—arg. fr. 13 pr. § 1
D. 19. 1)—MH, yarouenb, HCKD BCTYN2ETh BB TPETLI0 H KOHEYNYIO CTa-
[0 PasBuTid, 12 KOTODOH BCAKIH NDOAABEIL—RAKD «S-1€NS», Takb
«ignorans»,—pasno orshuaers b pasabph wnrepeca morynereas: fr. 31
D. 21.2 fr. 16 § 2 ibid. n fr. 44 § 2 Dig. 21. 1.—Bonpocs 0 ToMD,
KOTMQ TIACTYUMAD 9Ta CTLid,—BDL JN0XY KJIACCHUCCRYIO H.IH BB 10CTH-
HIATOBCKRYI0,—MBl OCTABAACMD OTEPWTHIMG.

Pasphuwenie
pasHornacif cs
Toukyn 3pkHia
HCTOPHYELHORA,
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Yrawn, 65 codepocanin ucke uss 9duserod cmunyimyin nPOUCKo-
QU CyupeemBentota uIMIBHERIR, o Mencoy mwns camg CURYIAULA 60
6CC IMO GPEMA HEUIMIDHNO COTPANAIL 00HY U MY-dice HeORPeOTLIeHIYIO0
pedaryiio.

SImaniogix Heropia samascroit crumyuaiin aysna Ghuia HAMb, WTOGH  TOKA-
ANMNBCHOR CTH-

nynaula—apry-8ATh, KAKD MOHAIEANO €T MCTOPHIECKOd ok 3phuia monoxenie, aro
"e";:‘“’:;::‘“ H3h HeOIperbaeiuio-peakTnposanioi CTHITYJSIN BCerfa U BO seh amoxu
HCTeKaeTh MCKDL 00 mutepech whpmrena: sbpuoe mua oxmoit snoxwm, ono
MOEeTs OHiTh uesBpusLts M apyrof, Bhpuoe Kt oxHOM CrHUYIAILH,
OHO MOmeTsh Ghith HeBBpHBIMG ANA apyroft. Hmpaps, 10sTOMY, T0IBKO
T0T/a B Upash OuIB-Gb1 OmMpathcas Ha 510 0blee 1, KaKs OHbL BHIPA-
FKALTCA, «dIeMeHTapHOe» nojoxenie ), eem-Ost npnaseas tencrs, b
AT0 IOMOKEHIe GBUIO-GH WeNOCPeCTBEHH0 MpuMbmeno &n cruiyaanin ha-
bere licere; mo Tawmxt TEKCTOBH OB HEe UPABENH, U~—IO TOM IPOCTOil
npuyAES, 4ro AXL Bh HCTOYHMEAXT He GyuLIecTByeTs *9).
Hocab rcero pmmeckasalmaro MsL 85 upash npusnHaTs uepBuit ap-
ryments teopin Jdiapapa gummenusivs suatenia. O6paruMcs kb crbayio-
IAMTD aprymenmm..

§ 5. Tompeerso cramynanik <habere licore» u «simplad» Baauemie
«gimplum?»

Crunynauia

b dupaps, kawh MR Burbia, BRIBOLATH U3 crunyaauin «habere li-
u waimplas pas- CET®» MCKB 001 murepech ene ma TOMB ocHOBamiM, o ATy CPHIYNANLO
:‘;‘:’;‘;‘mg;’u:°:;oll'h, crbrya  Poiirry, oromjgeeriaers ¢b cranyasiielt «simplae», n
pasro winre- HCTOUROBHBALTS «Simplum» B emeicab nmrrepeca.—3agata Hama Teneps
P cOCTOMTH BL TOMT, WrOOK HPOBEPUTH ITH MONOKEHIL 1O MCTOMHAKAM®.

Kb rompectry cenmynauiii «habere licere» u «simplae» Hupaps

NPAXOMUTD  iTyTeMt cabayommxs pascymmenii 50): ¢b oxmoit cropomsi, ro-

poputs JKupapnh, w1 npanrarh kIaccmueckoir  amoxu kpomt «duplax»
CAMUCTBEHHOH UPAKTHYCCKOfl fopyMoit rapantupyomed crruyrania apra-

erca «habere licere»; es apyroii cropoms, sepaxenie «stipulatio duplae

) Girard, Nouv Revue histor, 7. VII (83 1), erp. 560.
) Eahel, Haftung, erp. 136, TexcTs npeanh BLHOCKOH 5.
©) Cn. Gavard, Nouv. Revue histor,, 7. VII, (83 1), erp. 556 opus. 4.
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vel simplae», xoropoe serpbuaess vo panh wraccuueciuxs QparMentons 1),
A0EHO oOnuMarth Beb mpaxTAueckia opysr rapanTapyonei CTUNY AN
0YCBHAHO usb 3TOr0, 3akmiovUaers fHupaps, uro «simplay n «habere li-
Gere» —Cyrh AN PAAMIHLIA NAHMEHOBANIA OAHOR H TOfi-Ke 110 CylIecTBY
erunyuinio, — Rarns BHAMMD, COCTOATRABNOCT DTOLO 3aKNOYEHIA 3ABHCHTD
01%  TOro, pbiicTsuressno-rn «habere licere» ects jua  Knaccmyeckoi
AUOXU NPARTHYCCKAA, i UPH TOMD eIAHCIBEHHO TparTnyeckas popya kpomh
«dupla». Bors 370-10 upEKIE BCErO W A0mKeuT ObLIL O A0KAZATH JHu-
paph; HO AOKABATENLCTRE HTOTO OHDH IIe UPEJCTABHND, A IMOTOMY M 3aKI0-
tenie ero o Toxaecrel (opyun «habere licere» u «simpla» Bncuts na
Bo3ayxh. Ho atoro mano: mourm ¢b ysbpennocrsio MOKNO €KasuTh, 4TO
TERCTH, HA KOTOPHE yhasusaers JRmpapss?), m koTOpHe OWh OTHOCATN
kb crnuyaaniu «habere licere», kb nefi ne ornocarca. Beb srn rercru
(32 uckToueniems ogaoro—fr. 27 Dig. h. t.)—npunapeskars Iasny u
Yibuiamy 7. e. OrHOCATCA Kb TaKO# 310x%; LI KOTOPOM, KAKD Mbl BLILIC
Bugbiau *3), crunynauia <habere liceres, no wmenmsuwed shph, Smaa Gomn-
ol pBIEOCTLIO; U MG 9MOM3 0CHOGEIW ML, T TOJNLLO 83 npagmn 1pu-
sHath CMLIBIND Ortuecenie uammxtn wexcrosh JHmpapomn wn dopwb s
HUXT TIPAMO HE HasBaHBOR, MO u mpednoasams wmo «simplar u <ha-
bere licere» dea pasnvrs sude rapawmupyowes; cmuwnyiawit, TaKT KaKh
NePBAS el CVIECTBYerSy Bb HPakinkb, EOria BIOpas yike RuIULIA H3TD
ges. M 910 npeanongskenie noayuaers nogkphiiienie HMeRs0 BB TOMS CHO-
€00b  BHpakeniii RIACCHICCHHENT 10PHCTORS, KOTOPBIT  CRITPAIh TaKyIo
Gobiyio poin BL sakmeuenizxs Jnpapa: maaccuxu rosopars: «stipula-
tio duplae vel simplaes», 1 oTAND RpAMO yYraszvisams, wmo Mexcdy o0w-
W iopyany,  cyuecmeyems 0cobas  Gausocmy; A, €CIH TAKb, T0: a)
«simplay  ummwems maxoe oce ycaosnoe nocmpoenie, waxs dupla, u b)
«simplay uMLeMB CEOUMNT O0BLKINOME MY-0HCE NOKYRNYIO WAQINY, 4MO
duple, 1 BCA pasuuuA JRUG BB TOMb, W0 Bh OEPBOMB Cayyab 1mokyu-
UAA [AAT2 B3ATA Bh OXHOKpATHOMB pasMbpb, TOrza kars BO BTOpoMb OHA
yaBoesa. Haromews, eimucrBeHHmii HAXOAULfCA Bb HAIEMb PACTIOpsKe-
Hin TeRcTs A onpepbrenia RubmuEAro crpoewis  crmnyaamin <habere
licere»—Varro Rer. Rust. II, 2 § 654), —xaers s s10f cennysamin
cTpoetriie Gesycionioe.

) BFr. 14§ 1, fr. 27, fr. 37 § 2, fr. 56 pr. Dig. 21. 2 fr, 17 pr. Dig. 14. 3.
“2) CM. BeiHOCKY 51.

%) Cun. Belre eTp. 83,

) Terers HPHBEICHE BBILE Ha cTp 72,



Simplum=na-
HynHo# nnarths
BL [urecraxs.
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Tagump o6pasoms, eme ocragadch BL Kpyry Thxb-me noxasaniii,
KOTOpuIMM Oilepupyers dlupaps, ME cOBepmeHHO pACXOfuMESs B HHMD
Bb NPEUONOAENIAXD U 3AKNOYERiAXL: 1) MBl yTBepMIacMb, 1t0 «habere
licere» w «simpla» dopmoL pasauunsin, mars Kaxs nepeas cmunyiauii—
0eaycaosra, emopaa—ycrosra; 2) Mot npednoraraems, wmo «simplum»
03HQMAEMS HE CHHTODECH», & NOKYRHYKW naamy ).

OTH IONOMEHIs, U B OCOGCHHOCTH BTOPOE, MOryrs Ourth moxkpho-
JeNK, KAKD JAHHEMH A3b Jarecrs, Taks u pasGopoMb KOHKPOTHHXD, 10-
WeAINXs Kb Ha.M:L, CITy4aeBb NpumMbHedia rapanTapyomel CTHmyIALiiL.

Taws: a) Yasuians pasckasmsaers o cayuab, roria MOKyHaTeIs -
«simplum pro dupla per errorem stipulatus est»—fr. 37 § 2 Dig. 21. 2—
cxyuak, woropuit ¢» Touwn spbuis npunararo ‘8xbhcs ornomemia  Mesxy
«dupla» n «simpla» Becoma Bosmomens. U, Hauporusn, €b TovRM aph-
Hia JHupapa, cormacno koropoit «simplas (=c<habere licere») ormmaaerca
orb «dupla» u BEEIHMMSE cTpOeHieMb, W 0GBEKTOND, BOIMOKHTOCTS OMAGK,
0 KOTOpO# TOBOPHTE YABUiaHYL, UPSJCTABIACTh BHAYNTENLAO MEHBIIe Bb-
posTis.

b) IMapexs,—fr. 56 pr. Do'21. 2—senaa ykasars rapaHtiio pas-
MBpoxs orerynanmyn ors obmumaro-duplum Bs cwmwicah asofinoi 10-
Kymuofl I/IaTel,—HA3NBACT: €D ORHOIL CTOpPOHKL «promissio simpli»,—cs
Apyrofi B% kauect®B mosmumenia paswbpa: «promissio tripli aut qua-
drupli». Cv nameii Tours 3pbuia Takoe upormBonOCTABIGHiIe COBEpPUIGHNO
NOUATHO M OCHOBaTeIbHO, HMpaps ke JOXMCHD NPOTHBOTIONATATH ABOAIOLN
ROKYNHOW NAamMM: € OIHOA CTOPORBI—uMmepecs MOKYNATSNT BG ORHO-
kparoMs pasmbph («simplom» mp ronmosamin Mupapa),—en apyroi—
YBeJUMICHHYI0 Bb TPH (WIN 4eTHpPE) Pasa CyMMy—uer0 NMEHHO? uuTepeca
IR MOKYIHOI TLIATHI?Z...

¢) Ulpiauns 1. 16 ad edictum. fr. 5 pr. Dig. de jure
fisci 49. 14. Si curator [Mommsen: procurator] Caesaris rem
aliquam vendiderit, quamvis duplum aut triplum pro evie-
tione promiserit, famen fiscus simplum praestabit».

Ouesnano, wro 3xbcs mposojures mpasmao i Queka Graroupisr-
HOe, W IIpH HALIeMB TOHAMAmiN «simplum» Takasd npusmieris BL Ha-
memb TeKerh, ALHCTBUTENBHO, COAEDIRUTCA, TAKD KAKB, 1O CJAOBAMDB I0PU-

%) Cpen. Rabel, Haftung, cvp. 133; nomoxenin a) u o).
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¢1a, XOTs-On MMIEDATOPCEIA YMHOBHAKD o0Asaica npu mpojamb oreb-
yaTh 32 SBUKIIIO ABOAHOR mim Tpofnofl nokymHo# unarou, ¢mewn BCe
ke ne orsbuaers Bmuie «simplum» . 8. mpocToi moxyuHoii 1rars. Torma
KakD, ecan Bb monuMamin «simplum» crare Ha Touky 3pbuia Hupapa
#, crbIoBaTensno, MepeBoguTh mocabaHon Gpasy croBaMu: «BCO ke PHCKD
orpbuaers Bb pasmbpl eguHOKpAaTHAr0 wHmepeca HOKYNaTeld», TO HE
TOABKO IIOCTPOEHIC TOKCTA OKAKETCA He BIONHB yIavHBIML—BH BHAY IPO-
TUBOIIONOMEHIA JIBOAHON WIH TPOIHON MOKYNUON [UIATH eIUHOKPATHOMY
AHTEPECY,—HO H NPAKTHYECKH ero COfepiaHie JaJexo He Bcerjga Gyiers
6uaronpiarno QUCKY: ecum, HANUP., NPOJAHHAA Bemb HEOMHAAHHO Ph3Ko
nosuicuTea BH whEb, T0 MOTEpech MOKyMareld Jierk0 MOKeTh IPeBHCHTH
JBOAHYI M Jaxe TPOANYIO NOKymHylo mrary. Mmesno vo, wro fr. 5 cit.
X0UYeTh AATH UPAaBuiN0 GraronpiarHoe AIs QHCKA BCOrfd W IPH BCAKUXB
06CTOATeNLCTRAXD, YEASKIBAETE, 4TO «simplum» 08HAYATL TIPOCTYIO, efii-
HOKPATHYIO MOKYNHYI0 NIATY, a He NNTepech MOKYIareld.

d) BecnMa moyuuresens BLBOIG <OTH CONOCTABICHIA JABYXH MMAlIH-
PYCOBT IOPHAMTECKAr0 COJEPiKANiA, HA KOTOPHIE 00palaers NAIC BHAMA-
mie PaGens *6); BB 000MXB COACPMHATCA AKTh KYILIM TIDOJAX, MO Bpe-
MeHH OHW OJM3LO HOAXOXATH APYFH. KB Apyry; uepsmid—Ne 887 Bb Koi-
Jekin GepiIMHCKaro Mysea~—cosepureds 8L 151 r. uamed apw Bp Ilam-
(uain, s Maxoit Asim HATMEANHHA MO IpeYecKH, OHL Bb COJEPEAHIN
cibpyers pamckomy /(mpasy; Bropeii—Ne 229 BB koawexuin GpaTaHCKaro
myses—cosepuens Bb 166 rogy mawefi apw, Bb Ceneskin, sn Cupin.

Brin. Griech. Urk. III Né 837,
crp. 5 emi.:

..2av 8 €% TOOTWY ]... ETagT] adtol

M &x pépog yéumrar wal Exvetxn-
0, te demAv TNV TELPNY
ywpis mapavyerias xakds; Gidacta
TioTet EMNPWINOEY "Aptepétwpog
Katsion miotl Sedvar dpohdynoey
Aovueog lavhog Tlpwtoxtroc..,

Pap. Brit. Mus. Ne 229, cwp.
7 cax.:

...t si eum puerum partemve
quam ejus evieerit, simplam pe-
cuniein sine denuntiatione recte
dari stipulatus est Fabulius Ma-
cer, spopondit Q. Iulins Pan-
lus...

Conpoposaion@sa KyIUmo rapanria Bh 000MXD CAy9aixXb JAHd Bbh

®y Rabel, Haftung, etTp. 134.

cranyugiionnoii fopmt m cosmamaers B 000MXT CHAYYAAXDH MOUYTH OTD

«Slmpla peeu-
nian BB Pap,
Brit, 229.
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CIOBA 0 CIOBQ 'L TOK MWL DABHHUEH, 4T0 «Btwhi] ey mepsaro
ciyiad 3ambrena Bo propoMn caopaMu «simpla pecuniay. OTHOCHTEBIIO
Brin. III. S87 ne Moxkerh OHITh HHEAKOro coMubnis: wMe 3pben Haxo-
JHML XOPOLIO HawMb u3BBerHYO H3H ADYrUXT HETOuHHEOBYL «stipulatio
duplae»; 710 me racaerca Brit. 229, 10 Bce roBOpHIBL BB MOAL3Y TOrO,
YTO BL 9TOMDL jgokyMenth mer mwheas womkperustt npumBpn  «stipulatio
simplae». Wwaue rosopa, Pap. Brit. Mus. 229, doxazwsaems, wmo a3
PUMCEOTE NPAKMUKTD CYUECINCOBAAL CMURYLAULL N0 CHMBOENID  Caoey
COBCPUEHNO  COOMBIMIMCIMBYIoNGaA  cmunyiayin  duplee, W35  KOmopoi,
0Onano, npodaseus 6z CAYNAD IBURVIW OMBINAAZ 65 PAZWILITD BPOCHLO
noxynnol naamot. Tagndns  odpasoms, conocmagaenic Brl. III. 887 u
Brit. 229 daems nodmeepacdenic mow ommomwenin mexcdy «duplar w
«simpla», xomopoe xve ghrue 57), ma ocHosauin Nokasanii Nlurecrs, swwn
RPEOROIOHC AL,

Conepmanie

: e) vt onpexbaenia copepkanifl THIHIECKHXS (OPAT TAPAHTHPYG-
:’:'i’:::::a:h el CTENYIATIN upesBuyaiino BaKno ouperbiuts cojepaanie CrHOYILL-
‘““‘1:::"’““‘ I, EOTOPVIO HAXOAUMb BDL UCTHPEXH. ARIAXT KYILIM, HMBOIENCT B

T. H. TPAHCHILBAHCKOR wak. jaklickod komreruin 58). 3upbes yuactnuin
cibukm  meperpunit u, MOITOMY, OCHH OHH O6IERA0TL CBOIO CABIRY D
puMCEYI0 fOpMY, TO BEE TOBOPHTH, BL NONAZY TOTO, UTO OUI MOJIB3YIOTCA
Hauborbe pacnpoerpaHeHNMME THIHYCCKAMH (OpPMYIaMH.

OrHocAUN€ES KT HAWIEMY BONPOCY CTATHFH BT OTHXE JOKYMONTAND
CIACATD!

Ne 1. «Emptio pueri»—a® 142 p. Ch.: «quantum id erit,
quod ita ex eo evictum fuerit, tantam pecuniam duplam...
dari» (Bruns, Fortes, N 105).

No 2. «Fmptio puellae»—a® 139 p. Ch.: ..«quanti ea
puella empta est, tantam pecuniam et alterum dari...»
(Bruns, No 106).

No 3. «Emptio ancillae»—a. 160 p. Ch.: ...«quantum
il erit, quot ita ex ea evictum ablatumve faerit, sive quot
ita licitum non erit, tantam pecuniam...» (Bruns, No 107).

) Berue erp. 102,
*) Cobpbnisn 06'b 3TOH KOICKTIM MOIKHO HalTH Vv Brung, Fortes jur. Romani
antiqui (ed® VI) p. 238. Girard, Textes de droit romain (usm. 1895 1.), erp. 759
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No 4. «Emptio domus»—a® 159 [exemplar interius]....
«quantum id erit, quod ita habere possidere licitum non
erit, tantam pecuniam...» (Bruns, Ne 108, C. 1. L. I, 944).

Paswkps orpkrerBennoctn Bo BropoMT akTh 1e NOLTEEKNTH HUKA-
KHME COMICBIIAMT: 9TO YABOeHuad nowxynuas nzama: «quanti ea puella
empta est». Ho rarn crbiyers mownmars caosa «quantum id erit» sb
NepPBOML, TPCTRENB 1 derseproddb JokyMenrh? Jlmn npasnisHaro nero.i-
KOBAIIA DTUXTD €I0BDL 1e00X0jAUMO UpPMHATL BL coolpaxenie cabayouee:
a) yeiloBie CTROYAALIA TPELYCMATPHBALTD HBALINI0 HE TONRKO Beed Beuut,
Ho H vwacTH ed; cnbiosareasno, n Bropad wacth CTOIyaAmin, oupexh-
asist paswlpn orbrerBenunocTu npoMuTTenTa, JOKHA TaREe CUuTaThed N
Ch vacTHToi asuimieli; b) corgaciuo fr. 64 Dig. h. ' 21. 2 Bb cayvab
OBHEIIN YAETH B, MoLymiay Iuara (nau ced duplum) womasaeres
IMPONOPIIOHAJIBAO OTHOWEUIO ABAHIHPOBANHON YacTH K NPOJaHHOMY Ih-
aomy. Myba s1o B BBAY, UpIHIeNT Kt Bakiovenio, Mro {paza «quan-
tum id erit..., tantam pecaniam..» xowerh. craszarb: yuaark nogre-
SKATH «CTOABEO H3DL IMORYIHOH IUIATLY CROAGKO 13T Jted npiizerca na
ABUHLNPOBAHHKI 00BEKID» T. € BCi HOLYIHad njiata, Bb ciayuab sBuk-
miM BCefl Bemi, M TOALLO udCTh ed, CoOTBETeTByOmAas IBHHIEPOBAHION
wactw, % cayuab spurnin macrmmofic Ilpn rakown  nomxMamin CTH-
NyAALiA  Tepsaro  kONTparra npejpcrasisers codoil  stipulatio duplae,
apyxn  apyraxt (NN 3 n 4)—«stipulatio simpli», rab simplum  cxb-
Iyers [OMOMATL 63 GMACAID MPOCMOL, ONIOKDATHOR R0KynHOU RIAMVL.
Mziomennoe srbch Tonropanic «quantum id erity TpamCAILBAHCEAXD KOI-
TpakToRh kparko uambraat Bexmanus, onodpnan Jeweas, roropwid mp-
topvers NeNe 3 m 4 HAINNXT KONTPAKTOB® Kakh UPAMBPH  CTHNYIALiN
«simplae», 1 noapo6io pasewrn Padems %°). Ipasga, Rapnosa, Ynmapin,
u I'pagensnis ) noxs «quantum id erit» nammxnh KOHTPARTOR®  pasy-
whIOTh CTOBMOCTL  Bemi B MoMenrh apukuiv. Omnmaxo, €1 04no0il Cro-
pousi, «quantum id erit», B0 BCAKOM® cayuyat MOmern O3HAUATL NOKYI-
VIO TIATY; 910, Kakb ykazaxnh Pabean 6'), ofnapysmkasaerca nab cabiyio-
maro: Bb gopuyat actionis redhibitoriae, Bb wacTHOCTH BB €A KOUAEMIA-

39y Bechmann, Kauf I, erp. 381, npi, 2. Lenel, Bdictum, erp. 445, npum. 2.
Rabel, Haftung, erp. 135--156.

) Karlowa, Rechtageschichte 1, erp. 797. Czyhlarz, Institntionen, ctp. 194
Gradenwitz, Einfiihrung in die Papyruskunde, erp. 59, G6.

8y Rabel, Haftung, erp. 136.
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I CTOATh ci10Ba ) «quanti ea res erity, KOTOPHIS, Rasanocs 0w eme
Gamke, Thwh HALDM, JOMAML 03HAYATH CTOMMOCTH BOITA, M THMT He Me-
ube oun osHaualrh mOKynHyio maary: cf. fr. 29 § 2 D. 21. 1: condem-
natio autem fit «quanti ea res evit..» et continet prefium  accessio-
nesque. Cn ppyrod CTOpOHHL, pH «quantum id erit» BB cubicxh mokyn-
noit mrater, NN 1, 3 u 4 mawuxn KOHTPAKTOBL COrJACOBHBAIOTCA WO
10MbE0 ¢b M 2, w0 m €1 PparMentamu Lraceurosn, b ermuyianis
HOKYTHON niarel Berphuactes, Kaks wht BaxbIn, cONOWS B PAIOME, T0MR
RaKh CTHUYASAIIA HITepeca, CHATAONEIOCA TDERIE BCOLO M3D CTOUMOCTH

OBAUTIPOBALION  BeIW, YUOMANYTA BCEIO b  OXUNDL  pagh:  fr,
102. D. 45 1.

Ochosastie M- Wraxcs, pags JauubixXh n3h HCTOMHNKOBD (CPBIL, BLIIE TIONb JINTT. a—e)

7 ey auzifyﬂ.ocmu Bpsaers, wro moxs «simplum» rapantapyouei CTUIyIAia Cirb-

TIPSR yers pasymbrh He wumepect ORymATEIs, @ uokynuyio wiary. Crpaurm-
Baerea, noyemy ke JHnpaps, nacabjposarens, nsphermsit BhpHOETBI0 HETOU-
HUEAMD, W OCTOPONCUOCILIO CBOMX'D, BARMONCIHT, UPAARNT HaleMy TepMuny
TOJUROBANIC, HCTOWIMEAMS Takh  NpoTnsophuamec? Bonpoct thus Goxbe
ynberenws, uro caws Hupaps upssuanms, npunaroe syben auatenie «sim-
pluw>  nadonte GansrnMt w wanGonte ecrecrsennsys ), Bumrusagcn
8n orebry dupapa @ xauusi Bonpocn, Mul BIQUMD, 4TO euncmeennoe
0cHO8atie, 10 KOTOPOMY OB CUEND 00A3ATCNLHLIMD, MOLK08amD «semplum»
LAPAUMUPYOULE CRUNY LAY 65 CHYICS UNMEPEC ROKYNAMEAS, CO-
CMOUMT 63 MOMS, Wm0 MO uCKy ex empto nPOduseys 63 caywamw Isunin
npucyIcOaemes k. wumepecy noxyramers $%), KoTOpHE, B BABHCUMOCIH
OTbL OOCTOATeNBCTRL CHYYAsS, Haup., NpU  CHAYMAAROMS YXyIWeHin Bery
M uageniv whicn na mee, MOKeTH BHDASHILCA BL CyMM  Membmed,
whbMh HORymBas xata.

Jra aprymenrania Huapapa oGassiBaers Hach [pesiie BCEro 3aHAThCA
nposbproit Toro, ABACTHATENBHO-UM MERAY HCKOMB 0X empto n rapaHTi-
pyOmeH eruuyaiell cymecrByerh Takas 3aBHCHMOCTS M CBA3b, YTO CO-
JiepiEaniec UPHCYRACHIA WO HCKY eX empto eHOCOGHO CHYIKATD OKABATe-
JeMbh  coNepakauiad rapamtupyomed cvanymanin, W oecmn 910Th BOpoC

) Lenel, idictum, erp. 442, npnm. 2.
) Girard, Nouvelle Revie historique, . VII (83 1), crp. 556, npum. 4
Il semblerait plus naturelle que de méme que la stip. duplae est la stipulation

du double de prix, la stip. simplae fut celle de ce prix...
%) Girard, ihid.
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HoAy L pasphurenie  yIsepAuTeanHoe, 0 HeMEeLIeIHO BO3MMELETT BTO-
poii: upasuwipno-1u sRKupapt oupexbinan cogepianie EOUIEMHAH ex
empto. 3afiMeMCs CHEPBA 1EDBHIMD BOUIPOCOMD.

§ 6. Kongemnania ncka empti kax®s nOKasaresh coJAEPIKAHIA IapAHTH-
pyHoIed CTAIYNAIIA,

Paspbuienie mocrasieuvaro mamm sonpoca Tpedyerh LOCHYTHEH, pa-
synberca, B CaMBXh OOUIANXT UYePLaxh HCTOPI PA3BHTIA rapautHpyomei
Gyurmn ueka ex empto. B octamianosekoms npash MCKD HTOTH BO3HII-
kaert nocal wosnm cnay asonnin, —(rh cayvan, ROWIA NERT  BORMOEEN'h
H 0e3b IBHRHIE BCTBICTBIC NELOCTATEA NPABA ¥ IPOZABIA, Mhl MOMEML
s1bes ocrasutn B cropouh),—mw wambern b0 HOEPWMTL Bech  yEepown
nokynareias. o aTh m0T0mEeNiA COCTABIAIONE PE3YALIAT MHOFOCTONBTIANO
HCTOPHUECKAro upouecca, Grhin KoToparo coXpabiInch Bh HCTOMHHRAXD
¢ joctatounofi acuoctsio. B murepatypl ‘96pazuosoe ns06padeuie o1oro
npouecca npegcrapaaiory raasn I n AV nocadgaco aroga iupapa no
neropin otsbrerenuocty npojaBma 2a IBULINIG, ITOAA, KOTOPHIT o3arian-

Adems: «La garantie d’evietion dang la vente gonsensuelle» 65).

Hagayo  paspuris  OTEpSIGRETh  9AURTE  KYDVILOGIXT  OIHIORT, 06), Heropia rapas
Rawn oprawn pmuoyuoi moaudin, sguiut 8L npexbiaxs csoeii romnerern- q;'.',?u?:l :;.5
i, —opoaka Ha PHRE  PasoBuH BHIOWINXT SKUBOTHBIXD, —Ipegmues-
BAIOTH  NPOJABLUAMT  06e3ieunts Bb cTHIV/ILoHNoH dopyh noxynaress
BL TOMD, “r0 OOLERTL \IPOAMKH le cTpajaert na3sbeTunNm, 5L apuxrh
YRASANITEMA, HOXOCTATRAMA, W 4T0 NORYNATesI0 OGYACTDL BOIBPALEHA JBOIi-

Had TMORYMUad MIarta, ecan Beub y uero dyaers sammuposana. He odna-
Jam BIACTLIO oBesrbuia m uprmyscaenia (imperium 67), oaman ne unbors
BOSMOIRIIOCTH HPHOYANTE IPOJABUOBT LT HEOCPeICTBENHOMY HCUOMHeHio
TpeGoBaniii CBOEro HIMETA 1 MOTOMY JocTHRAlOTH Hawbuennofr mym whin
HyTeMb RKOCBEDHMMDL: GCTH MPOJABENT He HCOONUNTL TPefOBaHiil H1min-
CRATO TUETA, TO MOKYNATENO TN JAOTH UPABO BL TeUeHin TBYXH k-

*) [MomBuens »n Nouvelle Revue historique de droit, © 8-i1, (1883 1),
oTp. 395—409.

%) 0 3uadeHin HMUILELATO HAMKETA JAA HETOPI OTBETCTBeHHOCTH NPOIARI
3a HenepeHoc’h npasa oM. Bechmonn, Kauf I, $§ 51—353, e1p. 305—414; Gihrard,
Revue, 1. 8-#, erp. 402—415

) Bechmann, I, erp. 403. Bekker, Actionen, I, etp 100; —unaue [Torposcriii,
ITpaso u Hars, IT, cTp. 169 cal.
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CANeBD  0coABIMD  menoMb—actio redhibitoria—rpedoBars npuevirienia
npojasua KnL asofinod nonymaod mwiarh. Crasannoe BHTeKaers uab cib-
AVEIOUIXT TEKCTOBD:

Fr. 37 § 1 Dig. h. t. 21. 2: Ulp. 1. 32 ad. edict...
Per edictum autem cuwrulium etiam de servo venditor cavere
Jubetur.

Fr. 28. Dig. de aed. ed. 21. 1. Gai. 1. 1 ad. ed. aed.
cur.—Si venditor de his, quae edicto continentur non ceveat,
pollicentur adversus euwm ad redhibendum judicium indra
duos menses vel quanti emptoris intersit intra sex menses 7).

Fr. 45 Dig. de aed. ed. 21. 1. Gai. L. 1 ad. ed. aed.—
Redhibitoria autem duplicem=habet condemnationem: modo
enim in doplum, modo in simplum eondemnatur venditor.
nam si neque pretium neque aceessionem solvat neque eum
qui eo nomine obligatur erit liberet, dupli pretii et acees-
sionis condemnar: jubelur: s1 vero reddat pretium et acces-
siones vel eumt qui eo nomine obligatus est liberet, simpli
videtur condemnars.

Toaxonauie mocabumaro wbera—fr. 45 1). 21. 1—BH3MBAETH OCO-
Oemito  MHOTO, coMmbuifi: no Mubniio OZHUXB, UPOAABEILs, JOGPOBOIBHO
BO3BPATHRIUIT MORYIATENI0 TORYNHYI MIATy, OCBOGOMAACTEA OTH BCAKOL
orshrersennocrn.  JIpyrie, HanpoTERT, MOJATAOTH, 9TO H Bh BTOML CIV-
s npojasens, kpomh BOzBpaleHiA MOKYIATENO TOKYNHON [UIATHL, Tpil-
cymaerca in simplum  prefii, nupn sewmt aro upmeygenmie nwhers sna-
UeHie HARA3AMIA 32 HEHCHOUNEHI® IPOJABIOMD TPEGOBAHIA HIHABCKALO
aaukTa 89). Mel ue wwhean ocuopasiii Bxomgnts BB UOJPOOHOe 00CYiLIeHIe
STOH KOHTPOBEP3H, 3aMBTHMDL TOALKO, YT0 YKASAHHLIA HCTOUHHEAMM IITPA()-

%y dpasa ,vel quanti emptoris intersit intra sex menses® upHEAAIERUTD
KOMITHAATOPAM®S, oM. Bechmann, I, oTp. 403, 406.

) HaGoase BumHBE 3AIUNTHUEH TlepBaro pariusga: Bechmann, 1, c1p. 404
Fiek, Das Ziel d. a° redhibitoria, (Festgabe fiir Beseler), emp. 187 car; s3rasns,
HPHHATBHIA B'R Tererh, yoraHoBIeH's BuepBole Huschke, Nexum, erp. 203 ¢Im.; ero
paanbuaote: Rudorff, Zschr. f. gesch. R. W. X1, crp. 453. Hanaunsek, Haftung T,
erp. 23 eax. Lenel, BEdietum, § 293, crp. 439 (ppanmyscr. uama. 1903 1. 11, eTp. 300,
upnm. 6). Girard. Revue, VI, erp. 409 enm,
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HOH Xapakreph peArudnTOpuaro ucka ) gGoake Mmpmrca €O BTOPHIMI,
ywbyh ¢b nepBuMD MirbHiens.

RKars Out tand nu OGBLIO, NBIOKEHHOE BHIIIE COCTABAACTD CIELiATL-

HYIO HODMY TODProBaro IpaBa—IIM JaiKe TOProBOH NOJHIIT “); HO Cb

TEYeHIEMB BPEMeIH Ol NPOMMKAETH mHin, yHoTpedisas supamedie Baac-

caka %), pemuimpyerca u oGIe-IPAKIAHCRAND 000POTOMb, KOTOPHUL 1pn-

3UAETH MPOAABUA  O0ASAHIBIMT TAPAHTHPOBATL TORYNATEXH CTHIYIALION-

HUBMD TOPAAKOMT HA CGIyuad DBHENIH; BRpamenie cBoe »1a 00A3aHHOCTDL

HOJY428TH BL TOMT, UTO TMOKYHATedb Haabiadercs HCKOMT exX cmpto ¢3

1ILIBI0 MPEOOGRINL 0ME NPOOABUL YCMAHOBACHIA WPUHMUPIPIOW,CH CINU-
nYAAUIU.

Fr. 11 § 8 Dig. 19. 1 ..Neratius ait... ex empto actio-

nem esse, wt habere licere emptori cavealur.

Fr. 1. Dig. 19. 4 ..venditori sufficit ob evictionem s¢
nbligari.

hars O5Th, OJHAKO, CCJHM J MO NPEAKIBICHIH HCKA MPOIABLIT OTKA-
weTs jarh rapantiio? Bompocs paspbilaercs aHAIOPHYIO TOMY, Kakb M
puhin o710 BH amavckodn mpanbom Mo Thab ke ocmosaniamtn. M onpu-
csuRHBI-—judex  privatus-<puMckaro BpaikIaHCKaro fponecca ue 0diaa-
Jaers Tofl Biacyhio nesexbids, kotopyw mmbers namt cospeMenHbii
CYAbST: OB HE MOXETDL, IOITOMY, BHIIYAUTH OTH TPOJABIA  YCTAHOBIEHie
rapamntiy, Om0 MOMLeTL JRIML TPHCYANT, ero kb usBhernoi  jenesiimoi
cyMm’b, KOTOpad BDL HAIEMB Cayual OpHPaBHABRETCA TOMY, MTO MOrH-OW
NCIeUL-TIORYNATe b NOJAYYHTL OFL NPOAABIA Ha OCHOBAINH  TAPAUTHPYIO-
Weil  CTHNYILuin Bb Caydal OBERIIN; TI03TOMY, ecan NORYNATeIL Tpe-
Oyers yeranosieHia «dupla» H IpojaBent OTRASHIBARTCA YCTAUOBHTH ATV
FAPaHTIio, TO, UPeXBbABHBL actio empti, Nokymarens ROCTUTACTT NPHCY:-
jenia upogasia in duplum pretii.

Fr. 2. Dig. h. t. 21. 2. Paul. 1. 2 ad Sabinunm—Si
dupla. non promitteretur et eo nomine agetur, dupli condem-
nandus est rews ™).

) fr, 23 §4 D. 21. 1.

™ ef. Pernice, Labeo, 1. 11, ora. 2 (uagn. 1900 r), erp. 5L

) Wlassak, sur Gesehichte der Negotior. Gestio, etp. 169.

) Bechwmann, 1, ¢ip. 676; Girard, Revue. VI, etp. 127. Brinz, Pandecten
(2-0e uann ), T II (1879 r.) § 323, erp. 734, upus. 15.
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Boo6ie, ko selyvs  GopMaMs CTHOYIAIONION  rapantit 0THOCHTCH
cabiviowasa cenreinga Hepaiis, toropas, cama no cedb wbekoanko rem-
nad, Bno.uth 00BACHAeTCs T0AbEO0 UT0 upusegeHnnimn  crosasn  Ilapia
(fr. 2 eit.).

Fr. 11 § 9 Dig. 19. 1. Idem [sel. Neratins. car. § S
ibid.] ait non tradentem quanti interest condemnari: safis
autem. non  dentem, quani plurimum  «uctorem  periclitars
oportet.

Taxona nepeaa cmadia 63 pasumin WAUWELD UCKO, CTARA, Kow
OHB UMIDENE MIDCIO 00 36UKUAL U UIMILemS eQUNCINGeolt wvavio  Jobu-
MHCA YEMAROGACHIA raparmupyowets cmunyrgin. Ho ua grows, ecre-
CTBEHHO, PABBATIC DCTAHOBATLEA e MORTO. Kemn norymaress eie 10 macry -
nJenin aBnEin nMbers NCKD, TO CUPaBeLIHBOEIL TPebyerh OTKPHTL Perpeces
Il TAROMY TOKYUATET0, KOTOPL 10 HAGTYTUIeHLE IBELIH noueMy Jubo e
yerbrn HOXYUHTL TAPAHTHPYION(YIO CTHUYAAM0, W KOTOpuLfi yie ue Mo-
eTh  TOJVUHTL 0, Takhb Eanh 9Bukifif, ywe cocroarack. M puvcroe
npaso mourio na serpbuy oroMy/ S TpeGosamiio, npadbrnyss KL npiemy
CTOAb MacTOMY M OOBHYHOMY BL HETOPIN 'yenbxosn puMcKaro npasopassi-
Tig,—Eb (ERNiH  XOTA MOKYTIATe) s W HE NOJYTAIDL Tapairipyomei cru-
mvasin. Thws e Men'bé, upeanotaraereA, w0 ona ycrasosmena. M ata
Pukyia cpasy 1oeTuracTs ABYND nbiaed: e He TONBED OTEPLIBASTC BO-
MORHOCTL MCKd, 1O B 0Mpedmwiacmcsa codepucanie npucyicdenisa: mocrhi-
Hee PAsACINCE WUPHCYHCIEHTIO RO 1aPAHIMUPYIOULL CIUNYAAUIL.

zaomenoe coctosuie BL passasin aetionis empti ynocrosbpaercst
cabayvomvs wheroms uszn Cenrenniit Ilapaa:

Pauli Sentent. I1. 17 § 2: Si res simpliciter traditae
evincantur, fanto wendifor emptori condemnandus est, quanto
st stipulatione pro evictione cavissel.

Ch TeuermesMs BPeMeHn HekRDL BCTYHACTh RD Tperifi u nocabpuii (-
BHCDH CBOGIO DABBUTLA: 0L OCBOOOKIARTCA OThH MOXYANCHIA TapalTH)YIO-
wefl crumyaamin, (hiaercs  caMOCTOATENLHRML Kaks BL YCI0BIAXT BO-
HHEUIOBENN, TAkh 1l BL COMepPKAUIH UPHCYRACHIL: HCKL OTKPHBALTC 1M¢
TOALKO DBOKIEH, [HO H UAHOCHUMT IOKYOATeJ 0 VIEepsh OTCyTCTBIEN:
npaga y upogasna @) (ef. fr. 30 § 1 Dig. 19, 1), 1 upusojurs kb IpH-

M) Sy UPHHLTASKITD 3a¢IVTa BT FOMD, YT0 OH'B 006paThIbL BHOMAOIE 11
OTIMESMURCS G0 {0 1acTHLA PBIenisa neTOMINRORE H ¢RETT XD Kb o01eMy Hanaty,
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CYildenlio nokyuareaio Bcero uurepeca. Bt srows (asnel Bupakaercs
Roneunas Crymenb. JOCTULHYTAA PHMCEUND NPARBOMB BB BOHpoch 0061
OTBBTCTBCIIIOCT HPOJABIA 33 AEyCTaHopienie PaBa, U 3HAYEHIC M3Yyue-
Hia 91010 (pasnca MOHATHO, TOITOMY, €aMo co6oil.

Ho pp ganmont wberb wass HYEEHT H BALEWL e 9TOTDL KOIeY- Coxepwanie

a-s ompti

unil (paswen, a Goabe panmie, u BOTH UOUEMY: IONATHO, IO, €CAM IIPO- yacHAeTH co
Ao, 10 actio empti 10 SBMKLIA WIH NOCTE HOS NPHCYIIACTCA T i o
TARNG JKe CyMMb, Kanyi MORYNATeT0 JAETh HPHCY:KICHIS NPOAABIA [0 CTawyasui.
rapaiTHpYIONel CTANYIANiA, 10 codepacaiic wpucyxcdenia no actio empli
YACHACTNS W RPUCYNCIEHIC NO waPamuUpoues cmunysayin, n fRapaps,
cIbA0BATEIBI0, COBEPIICNIIO NPARHIBHO NOCTYNAETH, KOLAY oupexrbisers
cogepaanie crunyuanin «habere licere» b 3aBHCHMOCTH OTL CONEPIKAHIT
npucyacienia mo a0 empti. Orciona-we garbe cobiyers: yw odasanm
npr3Hath BuicTagsemioe fHupapons coxepikauie crunyiaii habere licere,

CCAU  MOADKO  NPUIHABACMOE UG codepuginic npucyncdenia ex emplo
npasUALIO; 1 00paTHO: pash onaxercd, uro Hlupaps HCXOILTE M3 ne-
APABHNBLIO  UPMIATAO HMD  COACPRANI A MPHCYALCUN ex empto, TO u
SANMHIACMOe UMD COfiepkalie NMpHEYRIeNia 10 erunyaamu «habere licere»

He npariipio. Tawumn 00pazows, phitawmifi cyns6y seei Teopin n-

papa  BOUPOCH COCTOHTL BTG CUBLYOUEBNDL: npasuivho-4u onpedividems
Mupaps  codepacanic npueyrcoenin ex empto w npu Mmoms 04 MWLs

uMeHHO cmadiil 65 PA3GUIRIL JMOI0 UCKL, KOMOPULA, COLIACHO BBLUECKA-
3ANUHOMY, MOLYME CAYACUMY NOBAIAMCAAMIU COOCPICAMIA RPUCYNEICNIA 10
cmunyaavin <habere licere»?

Ipopasemn, wo subuio hupapa no actio empti 3a ssugnio orsh- Coiiagisaile
aaers Bb pasnbph seero nutepeca noxynmarers, woropuit (umrepect) - “}‘K Z‘“p::y““
CRO.JLEO 11e 3aBHCATH OTH MOKYHHOIN itiars ). Ilpasmiasnocts srore 1o-

JORCUIA U1 PEUUINPOBANAATO, I 0CTHIIANOBCKATD PHMCEATO TIPABA, PA3Y-
wbercs, ne mogmemnts CoMHBRIO; 1O APYrofl  BOMPOCH, MPABHABIO-10
00 474 APYLHXD DIOXH B DAsBHTIH  PHMCKAr0 Npasa? HHA¥e TOBOPS,
ROGKHBL JIM MK JIyMATH, 4T0 COAG[IEAIIE HCKY X empto OLLI0 0fHHAKO-
BRML BO BCh ONOXH BB PA3BRATIM  pAMCLAro upaBa u, cabiosareanio,

RAEL-Obi e uMhI0  meTopin, MIR-Ke, NAMPOTHES, — COASPRAHIC KD

cM. fick, Verpflichtung, etp. : 0 eun. cpsn. Windscheid, Pandecten, 1T (8-0e najm. Y
§ 389, upum. Sa.
) Girard, Rovue, VI, erp. 360, VI erp. 418
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ex empto MOCTHRIAHOBCKATO IPaBa MNPEICTABIACTh HMEHHO De3yInTarh
ncropuueckaro Ipouecca? Mu BHule Bb BEMABCKOR eTamynAmiv BurbIun
npaMEps TOr0, KaKh NCKb, uMbiomii Be Hauanh cBoero pasBuTiA CoxepHAHie
o6pekTnBHOE («pretininy), Kb KOHIY PasBUTIA NONYYALTH COTL]UKANIS CYGhek-
THBHOe; He HMbeMBL-IM MBl [ODTOMY NPaBO 00pATHO NPEAUONArath, 4TO
a’ empti MCKB, KOTOPHIA HA KOHEMHHBIXH CTAKAXD pasButia uMBeTs CO-
nepxanie cyonestusHOe («id quod interest»), Ha panHEXD cragiaxs UMBIbL
MHOE, M IIPU TOMh, NMEHHO, oOnexrnBHOE cojepxanie? W npanbe: ecau
raaccuks u Qopmymupyrs cofepxkauie a’ empti xaks «id quod empto-
ris interest». To, rAk MOpyEa TOro, WTO ONM UOHUMAIOTH IOAL HTUMD Tep-
MAHOMD MMEUHO TO-Xe, YTO MONUMAeMDb ME, OCHOBHBAACH N3 COBOKYI-
HOCTH DasHOBPEMEGHHHXD H Das3HOXapakTepHEIXB mokasaniii [Jurectsh n
Rogerea? bBnre Moxers, «murepecsh» NOKYMATedd AId KIACCHKOBD €CTh
ubuto apyroe, wbmb mia macw?.. OGparumca sa:paspbuienieMs 3TaXb BO-
UPOCOBH U TIPEATONOKOHIH K HCTOTHAKAME

§ 7. Cogep:anio rapaHTHPYIOMeH CTHIYIANIH HA OCHOBARIA KOHXOMHALIH
actionis empti.

[okasanig MCTOUNNKOBS O CONEPKAHIY NpUCYAICHIA eX empto MO-
ryrs OHTh DASGHTH ma TpH rpynusl. Bb HepsByw BXOAATH QpareHth
OPHCTOBD H YKA3bl HMMITEPaTopoBh, Bh KOTODHXD CONEpKANie HCKA ex
enipto mepenaercs eaoBamu «quanti emptoris interest», nan pasunosuany-
muME, 6e3n ykasamiit Ha Guukaiiee cojepianie STHXD TePMAHOBL. B
phueniaxs wraccurosn 3ra Heonpepbnennocrs, 8BBPOATHO, 3aBUCHTH OTh
Toro, uto onpexbienie copepxaxia actionis empti He BXOAWIO BB OTHO-
csmuxea  cioja  MBcraxs Bb 3ajauy ABTOPOBB, KOTODHE MNPEAIOIAralnTh
o10 comepianie mapberamme; Taxoser: fr. 67 D. 21. 2 u Vat. 17—o06a
wBcra npunajyaexars Ilamaniany, n fr. 5 Dig. 18 4 (TlaBma). By ommo-
CANAXCA CIOJA uMIeparopenxs yrasaxb—e. ¢. 21 u 25 Cod. bh. t. 8.
44 u c. 8 Cod. 7. 45—»1a HeonpexbienHOCTH BHpAMEHid, JErk0 BO3-
MOXKHO, upegpawbpenna; ¢b 0co80i BLPOATHOCTBI0 9TO MOMKHO CKA3ATH
orocureapno €. 21. C. 8. 44: yra3s 9101h 00palieHd, Kakh BHAHO W3
ero agpeca: «Imp. Diocletianus et Maximianus A. A. Heliodoro», xu
MO/IAIINOMY BOCTOMNON [OMOBUHKL MMIEDiu, H UOTOMY MPEIIONAraerh mpo-
BHIGANBHOC, TPOHMKHYTOS TpeueCKUMA BO33DBHIAME, NPABO; OPU TAKOMD
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UPEANOTOACHIN ACHO, TOUEMY HMIEPATOPH O COJCPMKAMIN HUKa BbIpaAa-
0TCA TaKh HeonpepbIenHo: «praeses provinciae quanti tua interest re-
stitui providebit», TOBOPATH OHH IPOCATENI0 W TOBOPATH TaKb JAIA TOYO,
uTo0Bl MECKL MOrh Byubernth 16 pasHooGpasHsLl IO €OCTABY B BEIMuHHD
NOCIBACTBIA, EOTODHMM, KaKh HAPMLAIHO I[IOKA3HBAOTH HAME IDEKO-eri-
IeTCRie AKTH KYNTE, CONPOBOAIANOCH BL NPOBUUIIAIBHOMEL paBh Bo-
CTOYIIOM [TOTOBUIEL mMIepin mapynremie «Beaiwacy 1. €. 06A3aHHOCTH
[IPOAABIA 3AUAINATD ITIORYIATEJd OTh BCTYHNIIEROBD ). HRars Obt 1amn
ui OblIO, yEasanuad Heonpegbiemumocrs BCBXDL BHIUISHASBAHHBIXTL [OKa3a-
HIll MCTOUHHKOBS Abjaer, nxXh HeNpAroAHBIMN LIf Hamed whiu.

Bo sropeixs, mui ambeymn sbh Jurecraxn ogno mbero, ortHOCAMEecH
Wb ayymeil noph kgaccmucckaro mpasa, KOTOPOe MPH meproMb  Baraaxh
MOXETL IIOKR3aTHEA H300PAKAIUIME codepocanic HAUWEr0 HCKA, U 1pH
TOMB CT JIOIHOTOH M ACHOCTBI0 KOTOP2A HC. OCTABLAETS: IKeJaTh (0Jb-
waro. 910 fr. 8 Dig. h. t. 21. 2. Iul. .15 digest.

Venditor hominis emptori pracstare debet, quanti ecius
interest hominem venditoris' fuisse, quare sive partus ancillae
sive hereditas, quamn servus jussu emptoris adierit, evicta
tuerit, agi ex empto potest: et sicut obligatus est venditor,
ut praestet licere habeére hominem quem vendidit, ita ea quogue
quae per eum adquiri potuerunt praestare debeat emptori,
ut habeat.

Bt 006bMHOMT TONKOBATIN 9TOTH TERCTH NPHSHACTCA YCTAIABINBAIO-
IUNT codepaicarie MCKa exX embto: JaBb, TOBOPATH, BL [epsoil ¢pash
obmiee 10J0KEHIE, MTO HCED eX empto OGHAMAETL WHTEPECH IMOKyIaTem:,
10mans 86 paasabimess BRACHACTS HA KOHEDETHBIX'D CIYYAASD COCTARD
nouaris mnrepeca. Heawss orpauarh, YTo TaK0e TOJKOBAHIE,—BL 0CONRH-
HOETIL €5 TOUER 3DBHiA CHCTeMATHYECKO,—COBEPIIeHHO BO3MO&KHO. Ho
B WCTOpmUeeKOMT ocebmienin (parMenth 5T0TH, AYMAETEA HAMDB, HOI-
JKEeHD NOJYINTh MHOW CMBICKL W 3HAYENIe: HOPHCTH HEe KACAETCA BOBCE
copepikamia MCKa ex empto, e vy Hanpasiena ma mo, umo Ovs noka-
30Mb, UMO 63 CAYLAALS, KOMOPHL ONHE PAICHAMPUSLLING, KAKT TO IBNE-
mia «partus ancillae» mro «<hereditatis, quam servus iussn emptoris

%) D1A mocAaBACTRIA FPYNIEPYRTs H NPHBOJIMTS BE creteny Rabel, Haffung,
erp. 146, apuM. 2; eTp. 147, npus. 1 w 2: erp. 148, upmv. 1 1 2,
3

b) Fr. 8 de evict
He HacaeTcd ca-
AepHaHia a-s
empti.
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adierit», peipeccs noKymarexa Kh TPOJABLY B03MONCEHS 1 HAOICHCAULLL
Popmoti ero mpoBejenid CIYAMTL BMEeHHO wclio empti («agi ex empto
potest»). Onopusie NykTH AAd TAKOTO TOTLOBAHIA Hamero (parMenta co-
croary Bb cabayomens. O6verrs cxbunen 8% fr. 8 eit.—padsr, kymia
KOTOPBIXD BL KIACCHTECKYIO 9MOXY NI CEPBILDLIACH Mamimumamien, win
rapauruposagack stipulatione duplae (Varro Rer. Rust. II. 10. 5, fr. 37
§ 1 de eviet.); BL 060HXD CAYUAAXD HOKYHATEIb MMBETL HEKDL BB €Ay-
yal apmknig raasparo oomexra cpbary, HO Hm actio auctoritatis, mu
HCKD M3 CTHIYIAIM He BOSMOKHB BB ciyual evictio . m. accessiones,
Kyna uMeHHO u oruocarcs «partus ancillaes wm uacwbierso, ocrasier-
Hoe KymaemnoMmy pady. Mexay thun, «bona fides», peryaapyomas sn
KIACCHTOCKYI0  BTIOXY OTHOLIGHIS MNeRIY HPOJABIONTD H TIOKYIATEIeMD,
HACTOATENbHO TPeOyeTh OTBEICTBEHHOCTH IPOJABIA H B OTHXD CAYYAAXD,
n JOaiaws verasapimpaers 9ty orBBrCTBRNOCLH, NCXOAA M3L TOI0, WTO
pojarelb OTBbUAeTs Upeis INoRynarelent 1o actio empti Bo Bebxsn
XD cayyaaxn, rgb OoTcyTCrBie OpABa, IPOXABIA MAPYLIAETH HHTEPECH
norynarens: «venditor... praestare debet, quanti emptoris interest ho-
minem venditoris fuisse». Mrmaics, BO3MOmHOCTE WCEA («an sit action),
a me cojepmame mncka («quid. veniat in judicium») cocraBisers TeMy
pascyanenii  IOmiana 3%). Takoe . monnvamie, B0 BCAEOMT cayuah, BOs-
moxno 8) u moromy fr. 8 .de eviet. me uwmbers wpasa gurypaposars BnL
qEeah JIORABATOISCTRT TOrO, RAKDL DOHAMATH KIACCHYCCEHIC IOPHCTHL COAEp-
JRANIC KOHJIeMHANIN MEKa ex empto.

By rperhnxt, HamOWes, 0CTAIICA TEKCTH, B KOTOPHIXD COHSPMKI-
Hie ROHAeMHAIN exX empto H300pa:Keino Cb JOCTATOUION HOAPOOHOCTHE)
M ACHOCTBIO W ROTOpHIE, ITOITOMY, IIPHUTOAUBL CIY:KETH 1A paspbimenia
3AHAMAION@Ar0 Hach Boupoca. TercTrl aTn OfHAKO NPEJCTABIAIOTH TPEHKIC
BCETO TY 0COGENHOCTh, MTO 63 COOCPAHCANIU UCKA ROKYNHOU NAANID NPO-
MUBOROAUIALICA UHMEPLCS, N0 KAKS KOIUMECINBEHHOC YBLAUM-HIE NePaOTL:
uMmepecs, COrTACHO ITHMD TEKCTAMD, CAMAEINCA U35 NOKYNNOU NAAMb

M) Opuis Wah uMeHUTHHIINXD poManderors Bekker, HACTOATEILHO pero-
MeHIYeTh MpH HCTOMKOBAHIM KIACCHYSCKHX b TeKCTORDL 6TPOTO PAs3nudarh ATH B4
Bonpoca (cMm. Bekker, Actionen—, HEinleitung“, BB 0co6. erp. 13).

") Tlpeanaraemoe HaMu Toxakosaxie fr. 8 cit. Haxoaurs noukpbiniedie BL
TOMB, YT0 U cabayomiit gparMents wamero Taryaa (fr. 9) paspbiraets aHamo-
rUYHLIE BOMpOCh: OHB Jonyckaerh aclio empti Tamn, tab uemosmoxcua actio
~auctoritatis“: [mHexpangia fr. 9—Paulus 1. 76 ad edict. noxaswsBaeTs, 9To Hpar-
MEHTH ATOTh OTHOCHICH KD ,auchtoritas®; em. seume crp. 38).
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s npubasroll MILKOMOPOH cymMdt, OOLIKHOBEHHO, 30mpams, npoudseden-
HOES NOKYRWUKOMS e Yayuwenie npiobprmenoil geupu. Taxosst fr. 70
de eviet. 21. 2 u fr. 43 d. A. E. V. 19. 1; cropa xe sbpoarso npm-
magiaexars u ¢e. 9 u 23 Cod. h. t. 8. 44.

a) Fr. 70 Dig. h. t.—unonoxenie, cojepxameeca 3heh BHCLA3AHO
JOPHCTOMD TAKD ACHO M OTUETNHBO, YTO HE HYAAAETCA B NOACHEHIH.

Paul. 1. b quaestion. Evicta re ex empto actio non ad
pretivm  dumtaxat recipiendum, sed ad id quod interest
competit,

b) Fr. 43 Dig. 19. 1. Pasbupas nparraueckin cryyai ITasean,—
CTAIRABAECTCA €L BOOPOCOMT O IpaBh HBUHIEPOBANUARO NORYNATEJHA Tpe-
(OBATh OTH MPOJABIA BOSHATPMKASHIA 33 3aLPATHl Ha YIyIUIeHie BEupt:

Paul. 1. 5 quaestion. ...de.sumptibus vero, quos in eru-
diendum  hominem emptor fecity videndum® est: nam empli
judiciem ad cam quoqué speciem sufficere existimo: non
enim prefium continel tomtwm, sed omwe quod interest empto-
ris servum mnon evinci.

1 Bb srowp caydab Bswaaxs IlaBna BEpaKeHT COBEPUICHHO ACHO:
«HHTEPecH» OHDL CYNTALTD BENMYMHHOH, KOTOpad AOMAHA IPEBMITATH 110-
LynHyo miary («non... tantum, séd»), # Bb UORYHHON miarh BmmTL
nuciiit npexbirs npHEyEAenid mo actio empti.

¢) Ho uan Tofi ke MBcan, mo Beeil BBPOATHOCTH, HCXOJAUTDL uMITe-
patopt  Asexcanapt Bb cabryoment yrash, woropwii 1o xarb coeit
BECHhMA OJM30KH TOJBKO IO NPHBEICHMLND orphBkams Ilasia:

¢. 9 Cod. 8. 44. Imp. Alexander A. Terentio a® 222.
..sin autem evietum fuerit, a venditore eius consequeris
quanti tua interest: in quo continetur efzam eorum persecu-
tio, quae in rem emptam a te, ut melior fieret, erogata
sunt.

d) Hakoueis, BechMa BO3MOKHO, YTO # HPAKTHLA BpeMeHn Hioke-
TiaHa, BCE €We JIepAATAch TOro-ke MOHIMAHIA «WHTepeca», KOTODPBII MA
hitme Buban, nposefreHnsIMn BB phumeniaxn [lasia, u Bce Takke cun-
Tajda HORYNHYI miary Hpexbiows, Hinke KOTOParo acth OTBRBTCTBERHOCTD
1PoJaBIa HE MOKETT.
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¢. 23 Cod. h. t. 8. 44. Imp. Diocletianus et Maxi-
mianus AA. et CC. Eustochiae ..quanti tua interest rem
evictam non esse teneri [scl. venditorem], non quantum
pretii nomine dedisti, publice notum est.

J000UKTHO, UTO FIOCCATOPHL CTABHAU ATOTH Ykazh BL napaiieis
¢t BonwenpusefeHusMs fr. 70 de eviet. m kb caoBy «non quantums
cxbraan npiuvbuanie: «id est mon solum ad prediwm, sed etiam ad
interesse».

Ipexgnomennoe sxkce TONKOBAHIC TOMBKO-uTO TIPUBEISHINXD  Tek-
CTOBh JOILKHO elfe S3allHTHTh 0TH TOYO BO3pAKEHiA, 40 ThMU-ke Kiac-
CITIECKAMIT TeKCTaMH VI0CTOBBpAerca BOAMOKHOCIL npucymaeHia no actio
empti &5 cymmb memvmeii, whin NOKYITHAA TIa%a.

JBicTBUTEABIO, TAKOTO PO TIOIQIKEHie COMEPIRUTCH BB TPEXT Kaal-
CHYCCKHXD (PPArMeutaxs, #o Jia 6cdTs mpexs ciyuaess ummomes Jo-
CMAMOEHDIA. NOKAIAANLA 8 NOAIBIY NPUINANIA IMOW  NOZONCeHin J00GH-
KOUW, BHECEHNOT, 63 KAQCCUMECKIL MBRCINE \COCMABUMELAMIE 10CIUNINIOG-
crurs Jurecms. Texcrsl, 0.KOTOPEIXD Wiers phus, a10—1) fr. 70 Dig.
de evict. 21. 2, Bo Bropoil €soefi wactu, 2) Fr. 45 pr. Dig. 19. 1, eo-
CTABITIONNH mpojon:kenie mpuuenpneefensaro fr. 43 ibid. u, HAROHENT,
3) fr. 66 § 3 Dig. hate 2122, Takme Bo BTOpodl mo0BMHIE. JBa nepsrxh
OTpHBEA, aBTOPD roTOpHixb Ilasers, umbors csonms npegmerons orsbi-
CTBEHHOCTL NPOfABIA 32 BBHEKLIO 10 actio empti; tperii—rosopnrs 065
OTHOINEHIIX'D MCKAY. COMACIBIHNEAMI BT cayual aBmkIin v ogHOro nan
X TOro, 110 npu pasybad macabicrtea emy n0crajgoch BL ero oiio.

fleirbe Beero muTepIONANIA BHIEA B UepBoOMT Tercth:

Fr. 70 Dig. h. t. 21. 2. Paul. 5 quaest. Evicta re ex
emto actio non ad pretium dumtaxat recipiendum, sed ad
id quod interest competit: ergo et, si minor esse coeperit,
damnum emptoris erit.

Ilo yuworaws npnssakaws sropyo (ipasy, Bb KOTOPOH HMEHHO 1
BHDAKeHa MLCTL, w0 BL caydal opukmin actio empti Momers npu-
BECTH Takiae n Kh cymymb Mempmed, ubms morynmas muata, cibayers
npnsuarh npuHasnemamieids ne llasny, a cocrasmrexanms wemma. Turecrs.
IIpewne Beero, Bropoe nomomenie (0TL ClOBS ergo H T. JI.) OTHIAL
HEJL3:d, Kakb 10 AhJaers TeKeTh Bb ero TemepemHeMs Bk, cunTarh
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cAmOCmaieMs EPBATO, Takh KAKD B 1epBoil yacn opucrs [lasess Bocka-
SHBAGTCA CO BCEIO SACHOCTHIO, UTO HCED OOHUMAGTH #e MOAbKO MORYIHYIO
MIATy, MO ¥ «HHTEpech»; CIBIOBATeNBHO, M0 ero MIBHIO TORymHad
n1aTa BXOAMTT Bb MpHCYAgiemie Mo weky empti Bceria monpn BeExb 00-
CTOATEJIBCTBAXD 6€3h MCKIOYEHIA, 1 HUEOTAR HCKb HE MOKETh [PUBECTH
&b cyMwh smeupmefi whws mowymHas wiata. Bo BTOPHIXD, NpeLIokeHIe
«si minor esse coeperit» He mybers cyOberTa H JO0ABHTL €ro JOIKEUH
qurareds OTH ceOa. M waxomerns, Bwpakemie «damnum emptoris erity
LI O3HAYEHIS TOTO UTO HACTYHAeTH «Si minor esse coeperit», H HeOTpe-
phuenHo, u, BB CYWIHOCTH, ODHANYECKH O(e3CONePHKATENbHO, Takh GAKb IIe
naeTh OTRBTA HA BOUDOCH O PA3MLPW NPHCYMRACHIA IPOJABLR, eciu
OBANIPOBANIAS Bel(p TMOABEPIIACh YXYAUGHIO min ymaxenio B whmb.
ConpeMesubie JOPHCEB, CCBLIAACH HA NAIDL TeKCTH, FQBOPATH, ITO TpH-
CVANCRIG TPONABNA BD NOIB3Y IIOKYIATE]A Hen3aBHCHTH OTH IOKYITHON
fUIaTE, A omperbIAeres cmoumocmeo Bem Bh MOMENTDL dBuEUM P); Mo
a1oft mecam Bb Texcrh fr. 70 cit. we myferca m oms, WO Membumedi wEph,
JOIYCKAeTh W APYIOG TONKOBAHIC, COMIACHO KOTOpOMY H BB cayuab yxyi-
weniAs Bel BT OCHOBS pacuerons MEKIY HPOFABLOMT M NOKYNATETeMD
JACKATH UMEHHO ROEYnHaR na@ma. BechMa MOGONSITHO, YTO BH TAKOMD
cupicrh MOHMMATH Hab QparMenth BH3ANTIiCKil jopucrs Xtégaves, co-
speMonnnks IOcTHHiaHa; OTHIHEr0 Kb CIOBAMB «ergo ct» u T. 1. mubercd
cabayioman cxomxis, COXPAHHBIIAACA BL Basmimkaxs:

Toryapoty el yelpov Ewoye T Wpdypa THO TS g aems
{E7o¥68, ToUTOToy  dyopasTiv Gpd xal dworyrdCet adTog TNV

aATopeElwILY AoyiCeoBat 1@ Trea'l:paxé'ngo).

Mragn, sropoe moxoxenie fr. 70 cit. perakTuponaHo HeACHO W Ire-
TOWHO, W BT HTOMD HEMOBHHEHD KIACCHUGCKId OPHCTD. MoxkHo pame Cb
GOJBIION BEPOATHOCTBI0 YEA3aTH XOFb MBICHefi, IOID BILAHIEND KOTODAro

®) Sintenis, das gemeine Civilvecht, . IT, § 116, upnw. 168. Wiandscheid,
Pandecten II § 393, Tekers upexs mudp. 33. Dernburg (Pandecten II § 99, TekeTs
y BLIHOCKH 27) .Ha OGHOBaHiM OGLHXD NMPABHIAB® BPEMEHOM'S, 110 KOTOpPOMY olpe-
rhaserca pasMBph ,HHTepeca’ MOKYNaTeld [PHHHMAETH BpeMA HOGTAHORIESHIA
prenin 85 npoyecers o pepeccrs (2 He BpeMs 3BUKLH), YT, pasymbered, eb dos-
sameckolt Taur aphiia RO THAR TTRARWILHD. )

) Basil. 19. 1. 69 Schol. Stephanos ad v. ,ergo® (Heimbach. Suppl. 1,
cTp. 285, Na 443=I1. cTp. 326); 3T0 yKasaHie Mbl 32UMCTBYeMD 0TD Rabel, Hafbung,
etp. 151, npum. 1.
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COCTaBHTENH IOCTHHIAHOBCKAX'D JHTECTD COUNH NYKHBME FOTUOANHTD KiIac-
cuteckiil Terern. Myieap Ilapma, smpamensyio B neproit wactn fr. 70
OHM UOHANH BB TOMB CMBICHB, 40 cayuaii (cnyyaiinoe ysemmuenie crom-
MOCTH NPOJANHOA BeUH) HPHHOCHTS BHINOLY IOKYNATANIO, VBEANINBAL OT-
pBICTRHHOCTE NpoKaBuA; cxrbroBaveissuo, phHIEIH OHE, TOTH-e CIyuait
(cnyvaiinoe yxyjmenmie Ben(u mim Najexie ed Bb whnk) pomkewn, eenn
OHB HDHHOCHTH HEBHIOAY, JOKHTHCA HA TOFO-2Ee MOKYHIHEA 110 HavATY
«cujus commodum, ejus periculums.

Bropoe wbcro, BL KOTODOMT HAXOZNND 'ty-Ke MBICHB, 970 1 BO BTO-
poi wacra fr. 70 cit., eern fr. 43—45 D. 19. 1, xoropoe Ttakxe me-
SAUMCTBOBANO 3% H-fi KHuTH «quaestiones» Tlasaa. 3xber mocpeun pas-
CYMACHIX O TOMD, UT0 UpOABENs O0GASAHB BO3APATHTH HOKYHATeqo 3a-
TpaThl, KOTOPBIA NOKYlUaTebh NPOHSBEND IS YIYIMEHis Bemm, HAXOLUMD
crbuyionyio kpatkyno gpasy:

«..sicut wminuitur praestatio, si servns deterior apud
emptorem effectus est; eum evinciturs.

W apken upesize Beero Gpocaerca BB riasa, 1ro bpasa ara, BB cym-
HOCTH, BABHHYTR Bb XOAK MbICIel, ODWETA: OHA HE CTONTH B CBA3W Hu
Ch NPeXBUAYIWNE, HH €5 HOCHBAYlouMu ero pascyskuenisym, KOTOPHA
B COBORYIMOCTH MIPEACTABAMOTE CTpoitHoe wbIoe M unmb Hapywaores
BBUINCAHHBIME namu s3ambuaniens; sarbms, BL noscueuie s1odi Ppassr BL
TeKcrh He maxopmMI MEH OMHOrO cIOBA, MEKXY TEMB TAKOe TMOACIeHie ne-
OOXOAMMO: Pa3b ABIOPS TPHBHAETT BO3MOKHEIME Yymenvuwenie orhrersen-
HOCTH 1poxaBu@ («minuitur praestation), . to eMy HLTeRAI0 yKasaTh
TOTHO, Kalh BHPAKACTCA HT0 yMeubwenie, Thuw Goxbe, w10 ciyuai yse-
anveHia oTBBTCTROHHOCTH 1posaBua BL Texcrh Tasia pasoGpans n onpas-
AAHD €% GOMLUION MOAPOGHOCTHIO; KO BCOMY a10My, ¢pasa HerouHa, u6o
npejIoKenie «cum evincitur» nogaers II0OBOAE AymMaTh, 970 OTBHTCTBEH-
HOCTb IIPONABUQ YMEHBUIACTCA JHIIb IOXL BIAHIEMD COOGWTIH, HACTYIIAB-
MAXD 60 6PeMA DBUKMIOHHATO IIpoLecca, (a He 10 mero); m HALONeN'D,
«Cum  evinecitur»—HEUPABUIABIO B CANTAKCHYECKONT OTHOmMOHIN. Bek
ITH TPHSHAKM BL COBOKYNHOCTH JAOTh OCHOBAHIE CYMTATH MDPHBEICHHYIO
Hayu pasy: «sicut... cum evincitur» RCTaBEOR cocraBmTeNell CTHmia-
HOBCKUXB Jlarecrs.

[Mocrbanee, makomens, whero, mubomee orwomenie xb HaleMy Bo-
npocy, at0—ir. 66 § 3 Dig. h. t. 21. 2. 3nbes ITanauians pa3bupaers
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TakoN cityuait: pasghas nacabaersa NPOUSBEICHS MEEAY OJHHMD Wsh CO-
HacHBINMKOBD M 1IeYHONHOMOYSHHBND UPEJCraBATENeN's IPYroro, Haxoxd-
WArOCA BB OTCYTCTBIN coHacabiimsa, KOTOPHE BIOCHABICTRIN HPU3HALL
abiicTBia gestor’a; uexBHAMMOCTD, ZOCIaBmIagca 10 pasybay mepsoMy msb
conacrbHEKOBS  OKA3ANACh HE BXOAMBIIEH BhL cocraph uacaBicrBa H
OBUHLIMpPORAHA, e codcrBenunsoMs. Phuwenie Hlammiaua Bs tonn BuAb,
KaKb Mbl ero uaxoguMt BL Jurecraxn, jaerh OTBBIe ma jgBa BONpUCA:
a) ma BONPOCH O BO3MOICHOCTH perpecca @ D) Ha BORPOCH O ero Coxep-
mamiw;, perpecct, no phuwenio [Tannxiana oGuuMaers MHTEPECH HCTIA,
BeJITYHIA KOTOPATO, B 3ABHCHMOCTH OTH OOCTOATEABCTBE CIYUAA MOKETDh
0KA3aTHCA TO BHIIE, TO HIKE TOH CYMMBIL, BB Kakyo onbuena Onuia 1pH
pasgrbab spummpposannan HeABuAEMOCTh. OUeBWAHO, NTO, e€caH BIOpAd
uacts phuenia  pbidcrsurensno npupamresmuts Ilannmiany, To y mach
CCTDh IOCTATOUHOE OCHOBallle NPH3HARATL, UTO Yake KIACCUMECKAL 3MoXa
JONyERAIa OTBBICTBEHHOCTH NPOXABIR TpPeh MOEYNATeNeND 33 IBUKIIO
Bb pasmbph aenpmems, whyn nokynHaa miara. Bemorpumca OpHano mo-
ommke 81 phuenic [Hamuriana.

Papinianus libro 28 quaestionum. Divisione inter co-
heredes facta si proeurator absentis interfuit et dominus ra-
tam habuit, evict:is praediis in dominum actio dabitur, quae
daretur in eumrqui negotium absentis gessit,

nt quanti sua.interest actor consequatur, scilicet at
melioris aut deterioris agri facti causa finem pretii, quo fu-
erat tempore divisionis aestimatus, deminuat vel excedat.

Yro kacaetca nepsoit uacrn phurenia, To coMubsathCa BbL e Upu-
mategocts  [lamaniany whrb HEKAKHXD OCHOBAHI: PAXD ABTOPOBL—
BIEPBHE M KPATKO YMUTepProabuueps, MOAPOOHO 1  ocHoBateibno Mut-
refich, Koropomy crbayers PaGexs ), Bnonmh npaBminHO YRa3HBaOTL Ha
10, 40 3a5CH Kb OCOORHHOCTANG Haimero ciyyasa aus perpecca Ilamn-
yians npuMBHAETD HCED MMb-JEe CAMMMB BBEJEHHHA Bb DUMEEYIO HDaki-
gy ucws (cpsu. fr. 30 (31) pr. D. 3. 5 fr. 19 pr. D. 14. 3; fr. 10
§ 5. Dig. 17. 1), koropuit y HOBEXD IOPHCTOBD NOCHTDH A3Banie «(nasi
institoria».

1y Unterholzner, Schuldverhiiltnisse, . 1, § 200, erp. 421 npuu. 9. Maiteis,
Stellvertretung, erp. 45 can. Reabel, Haftung, eTp. 118.
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Ho npunagaexnocrs [laurmiany sropoit wactn rexera ovs ciosa
«ut quanti sna inferest» n g0 Rouna Goabe whML CcoMHEHTETHIA 6z),
[Tpespe Beero, no odcroarenncrsams, woropsst Hanamiaus YKa3bIBAETH
TOUHO B n0Apodno BL Havaxh Qparsenra, BugHO, 9ro opmcrh He uahas
HUEAKAXD OCHOBMMIH BXOJUTL B BOHNPOCH O COACPHAAHIH perpecca: i Bb
cadoms xbah epancrsenHo-BakHRE OyHETL B ero cnyyal 910 —10, 910
pasnbanh  wacabicisa OpousBEiCH® Ne MemTy CoHacHbIuARAMT  amuno, a
IPH YUACTIH HeYHOIHOMOUCHHATO NPEJCTABHTELT HUTEPECOBT OTCYTCTRYIO-
H@are coyyactinia  wb nacabicreb: 910 00CTOATENLCTBO MOMIO  TOJBEO
BIIATL WA BOLPOCL O TOMb, BOSMOKEWD U [ErPecCh, HO HHKAKD 16 HA
COJEPAAIIE Perpecca; Bech BOHPOCTH COCTONNL TOILEO B TOMB, MOWETrD
A IROO, HE COCTOAmEe BO BIACTH APYFOr0 N HE NOAYYHBIIGE NOJHOMO-
1ill, 00A3aTh YTO APYrOE JiMUO; Lakb TOABEQ ATOTH BOIPOCEH ObLIb pasph-
UIeHDh, TO BONIPOCH O cOAep:kalin  perpeced “phadicsa caws codoii: 510
coaepikanie JOJKIO ORI0 0CTABATLED TARUN'L-Ke, EAKD ecan Om paspban
HacabacTsa OLLIL UPOMSBEAGHDL HOPMATBUBING TOPALKOMS, IPH JATHOMD
yuacrin conacabauurosn. Ho pagbe: PeTpeces  Memay coHacabiuukasm
Ch Thyb cofepmanieMs, kakoe YEASAHO B0 BTOpoH vaern fr. 66 § 3 cit.—
T. €. «HHTEPECH» —Ie TOJBKO B BRICUICH CTCNeHN HeCTPABeLIHBL, HO I
MC NORTBCPALACTCS APYPHME pBUICHIAME METOUNMKOBS: OWE Hecnpasen-
JBh, W00, KAKDL COBEPIIEHHNO OCHOBATENRHO 3aybuaers Crporaas 83),
YIPABOMOTRUTOMY 10CTaBIA0T: MHTEMD Y6 OnpaBIbBaeMyo BHroay, a ia
OOABANHLIXT KD PErPecey JAOKATCS  N3NHIIHe CYPOBO 1 MOZKETH HXbH He
TOABRO JHIINTL BEELO TOKD, 4TO OHM LONYYHIN BB nacwbicreh, Ho u 3a-
CTaBHTL OPHILIATHTLC COGCTRCNHKMD RADMATIOND; ON'b 116 COIIACYerea ch
APYIHME pBliesiaMn ACTouHHKOBDL %), Bp wacraocrn ¢b ¢. 14 Cod. 3. 36
(verb: «agnoscere detrimentum pro parte»), u31n koTopsxs Jepuoyprs
BLIBOAUTD, BD CHYIah BBURMIH Yy Oxmoro msh COHACKBIAHNKOBDL OGLERTOBD
Or0 HACTLACTBEHHON 1014, 0093aHHOCTL COHACTBAUNKORE passepcrath Me-
KLY COOOH. NPONOPIIOHAILIO MXB A0 yuacria By, macabacres, 1y cymmy,
65 womopuo upn pazabat nacabicrea 6uas ouymnens HBUIIMPOBAHN BT

*) Rabel, Haftung, erp. 117—119, npHssasas BTOpYI0 dacth fr 66 § 3 uarep-
HONIPOBAHBOI npeinogaraeth see e ,dass er (sil. Papin) die Begrenzung des
Anspruches auf den Sehatzungswerth ausgesprochen hat*; en atumn 1o oeno-
BAHIAMD HPABOMMBIMD JAThINe Bh TekerTh Mbl COTNACHTRES He MOKEMF,

#) Strohal, das deutsche Hrhrecht (2-e H3IaH.), eTp. 363 caL

) Strohal. Ve, upuy. 24, Rubel, Haftung, erp. 119, npus. 2.
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o0mekrs #5). W, wakomerrs, llammmianm jia upasa CBOero BpeMenm ne
MOI'B JATh PETpPeccy TO COfepikaitie, KOTOpOe YKA3AHO BO BTOPOI ‘acTH
[r. 66 § 3 cit.: meanss OTPHLATH, U0 BL KIAcCHYeCkylo 9moxy «placi-
tum divisionis» BO MHOHXTD CIHY9adAXD, Pash TOAbKO 3TO JONYCKAJIOCDH
CBOACTBOMD 06BeKTa, CEPBIUBLIOCH MATUMIAIIeH Bh DALY TIPEHMYI[eCIBT,
CBASAIHMLIXG Ch BHIIONHEHIeM'S ATOr0 (opMaibuaro arra; garke, mas fr. 25
§ 21 D. 10. 2 wul Bugund, YTO 112 OOABAHIIOCTH CYJABH COBEPIIAIONIRIO
pasxban, Jekato NpusBar, CONACTBIHHEOBD L' B3AUMHOMY OGE3ICUEHIO
OTH BBUEIIN IIOCPEACTBOMD YCTAHORIeHIA «cautiones de evictione»; BY
Buxy ororo, ecau-6si [larmmuians moueMmy-1u60 BL cBoemb phiurenin na-
IIero CIyuas HADIGNh HY/KHBEIME YKasaTe H COJEpikaiie perpecca, TO OHT
BO BCAKOMDB cayial MOPL # JgomEed® ObuIh Obl YER3AEH €ro Takb, 4TOOL!
BH HEF0 MOrh VIOEHTHCA W perpeces msh pasybia, ckpbnuensaro aas-
naiiedi, n H3L pasjgbia, GONPOBOLIAOIIATOC yeranoBienieMt «cautio-
nes de evictione»; HO COBEPUICHHO (CHO, IO PEIPEcCh €5 COACDRKAHICM D
gropoii wactu fr. 66 § 3 eit. me yjonierzopgerh HH TEPBOMY, HH BTO-
poMy cayiao. Bi BEIY BCero BHINGABTOREIMAO HEOOGXOHUMO NPHHATL
Bropvio uacrh fr. 66 § 3 cit. moGaniefieMT,  H NpH TOMH HEOCTOPOH-
HBIMT, M HEYIAYHBIMT, A0GABIeHIEM%, cOrpynsuRoRt Tpudouiana.

[ogseseMs HTOrs ANAIMBY TERCTOBB, CBHEBIGIBCTBYIOUHXD O COAC)- f:‘::’;]“::
Kamin a0 empti BH KIAGGHICCROMb npash anoxw, NPRGMM3HTEIbHO, (e- neropmiccnos
Beposb: 1) B 370 Bpema Bb Pumb, xbAcrBoBaI0 UpPeRAE BCEro TPABHIO, nepeneTHEE.
¢h EOTOpuIMs BeTphuaemca BE pbiicreyomesns dpammyackonns u whven-

KOMb TIpasl, # EOTOpPOe WPOLETMPOBAHO AT GYAYIIALO PYcCEaro npasa 3¢),
A UMEHHO: npodaseys omenmuuems wpeds NOKYROMEIEMs 34 IGUKULO N0
Menvutesi MIPL 63 PAIMIDPIL NOKYRHOT nAambt; 2) Bh OTABIBHEIXD CiIy-

1aAX6 0TBBICTBEIHOCTL 3T MOKeTD YBEIHYUTHCHA, BRIIOYAA B'h ceds eyMMyY

85) Dernburyg, Pandecten, 1. LI § 176, 4.

8y T[na ¢pamysckaro npasa Cod. civ. Art. 1630 u 1631, ocnosaHHLIe Ha
pokTpuah I[lomse (FPothier, Vente 1, 1. 0¥), KUTUPbA Bb UBUW UMGPEAD TUBTO
PANDL BL AAHHOME chaydak yuedie 3HAMEHATArO Nomynena (Molinasus [T 1566),
tractatus de eo quod interest No 68 emL); To-%e W Bh HTAMAHCKOMD KOjeKeh—
Codice eivile Art. 1485, 1487=Cod Nap. 1630. 1631—em. Giuseppe Boggio, della
Evizione negli atti translativi di diritti e specialmente nella vendita (2-e u3;.)
1804 N 285 car. (oTp. 312 cuL.); Ada uMmeperaro HBMelraro npasa ToTh e Pe-
BYALTATD BHITeRAeTH Hab § 440,1 B. G. B. v casn ¢b § 323; /1a pyccraro npasa
oyaymaro: er. 206 ww. V' [Ipoes. D'pama. Yuox. [OGBACHATeNLHAT 3aNACK {;
eTp. 457); noaa ahiicTByIare npasa TOTD e pesyibTarh MOKeTh OLITh BLIBEUEHD
ua3n er. 574, L 4. X 7 On. 3ax. I'pamn.



3aTPaTs, KOTOPNA HOHCCT UOKynatexs Bb Whiaxn yiyumenia nupioGph-
TEHHOM AMT Beiu; 3) BO3MOKHOCTH YBeAMYeHid orhreTReRHOCTH npo-
faBna shipamaetea fopucramn (em. Paulus fr. 70 de evict. n fr. 43 K. V)
B5 (opyB Kawb-Obl HOBOBBENEHIA, Kakb-Obl yerbXoms, JOCTUTHYTHIX'b Pas-
BUTIENs TPaBa NXH BPEMEHH. A 970 BH CBOIO 0UePeab IaeTh MpPABO npej-
TOJaTaTh XA AUOXD NPOAMECTBYOIMXD TAkOe COCTOAHIE, KO OTRhr-
CTBEHNOCTS  TIPOAABLA OUPAHMYHBANACL MOKYUHOR mMrarod, Korma mpoxa-
BOIL 110 actio empli 63 cayuam surwyiv npucyrmcdaics xs ROKYNHOL
nAAMW, M %5 00ABUEN, MO U Ne x5 Memvues cymmn ¥). U, rhiicreu-
TEALHO, BOCHOMHHAHIE O TAKOMTL COCTOAHIM NPABA BECHMA OTUETTHBO CO-
Xpaaniocs Bb mbEoTophxt Mheraxs werounusors. Taxn, mpesmie Beero
acuy:xnBaers sHuMania phmenie IOmiaua, coxepmameeca pn fr. 84 § 5
Dig. de leg. I° (30); mbero s10 10BOIBHO JUIMHHO, HO [PUBEIEMT Wb
Herd TOHLKO T0, 410 mnwberh menocpecrsefmoe.  OTHOLCHIE Kb HaleMy
BOTIPOCY.

Lulianus 1. 33 digestorum. Qui sefvam testamento sibi
legatum, ignorans eum sibi legatum, ab herede emit..., pretio
soluto... actione ex emptd pretium reciperabit, qremadmodum
reciperaret, si homo. eviclus esset.

Hrars, anuy, sakmouusmesny o padh AOTOBOPH  KVILIM ~—NPOJKR
Bt Hekybnin, o 8v0rn pads nasnavens, ey, NOKYMaTelIrn, M0 0TKa3y,
M B3HECNIEMY HACHBIHUMKY=—UPOTABUY [ORymHY0 Tmary, IOmiams aaers
actio empti g ‘MoayYenig o6paTHO YILIAYEHHON CYMMM ¥ JI00ABIACTH:
«quemadmodum reciperaret, si homo evictus essets. He ACHO-JIN, YTO
aaa Omiana  wenwmasuif IBAKIIIO  TTOEYNATCIh ocpenctBoMb a empti
uMbers upaBo Ha BO3Rpamienie IMOKYIHOR rutars?

Bb esasn ¢1 rtomsko uro IpuBeAeHHBMG B3RIaioMs Omana upio6-
pbraers shauenie ero-me Bsruays Ha mocrlicrsie «pactum de non prae-
standa evictione», koropwii upess moepescrro Yinmiana COXPAHIICA BB
ussbernons fr. 11 § 18 Dig. 19. 1.

Sed Iulianus libro quinto decimo digestorum seribit, etia-
msi aperte venditor pronuntiet per se heredemque suum
non fieri, quo minus habere liceat, posse defendi ex empto
eum n hoe quidem non teneri, quod emptoris interest, wve-

) Cpen. Rabel, Haftung, etp. [43.
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rum tamen ut pretium rveddal teneri. Ibidem ait ulem esse
dicendum et si aperte in wvenditione comprehendabur nihil
evictionis momine praestatuy dri: pretium quidem debere re
evicta, utilitatem non deberi: neque enim bonae fidei con-
tractus hac patitur conventione, ut emptor rem amiteret
et pretium venditor retinevet.

Ecun npojgaseis OpaMo, [0 JA0rOBOPY ¢h MOKYNATEIEMD CAOKNBIIA
ct ce6a OrpBTCTBEHHOCTL 33 IBUKIIO Bee ke 00s3aub, No MAbHID
IOmiana, BO3BPATATH MOXYMAYIO ILIazy, 10 Thwo 6oxbe Kb TOMY OOA3QID
poJiaBels, Hecyilii OTRETCTBEHHOCTS 32 IBUKIIIO, M er0 OTBBTCTBEHHOCTDH
HHRAKD HE MOKETh OHTH HIAe MOKYIHOM ILIATH.

U, nakomeis, BechMa xaparrepuuii fr.13 §9 Dig. A. E. V. 19. 1.

Ulp. 1. 32 ad edictum. Unde “quaeritur, si pars sit

pretii soluta et res tradita postéa evicta sit, wirum ejus rei

consequebur prelium integrum ex empto agens an vero quod

numeravit? et puto magis quod numeravit propler doli ex-
ceplionem.

[Toxymareas, BHeCHIili (ML Yacth TORYINION TAATH, I0IBepred
HBUELiMN; OPHETH CTABATH BOWPOCH, HMEETDH Ju IORYNATENL MOCPEICTBOMD
actio empti npaso TPedOBaTL JMIUL VILIAYENHVIO UACTh IUIATH AW e
Beo whimrows. He Gesn wofiedanii («et puto magis») Bonpocs phiua-
erca Bh NEPBOML CMBICAS HA TOMT OCHOBAHiH, YTO HCKL O NORYHHOI
iiarh moamocTsio napamnayerca arenemiieit «doli». Jrorh (parments H
BOLIPOCOMB, BT HEMD TOCTABICHHBIMD, W NOPALLOMT, KAKUMYL 3TOTh BO-
npoet phuaerca, NpOBogMIL BL Maymaenie Dexkepa, RoTOpWI pascma-
TPHBATH BOUPOEL 00 OTBETCTBENNOCTH MDOAABLA 33 IBHKIIO Ch AOTMA-
rmaeckoli Touru 3pbuia88). JbiAcTBHTeNBHO, ecaMm UpH3NABATL OTRGTCTBOH-
HOCTD TPOXABUA 32 OBHEWIO BB pasmbpl mAtepeca MORymareia MOJ0Ae-
wies BHOaHE CIOKABIIAMCA U ONpPeRBIMBIIAMCA BB PAMCKOMT ODaBh
cracemueckoit amoxu, 10 fr. 13 § 9 cit. He MOMKETh HE UPEACTABIATLCA
g0 BCEX'B OTHOMEHIAXD 3araOUHBIME: passh MOMKIO, CNPAMHABATL 0 RPAEIL
noKyn@mMesA, YIUIATHBIIATO TN 9aCTh NORYMHO ILIATH, M 6036pailye-
wie YIUIAUEHHArO WM HA YjOBIe1Boperle ero Bb paswbph Beeit MOKy-

8y Bekker, Zur Lehre von der Evicltionsleistung (1863 r.—dJahrbiicher d.
gemeinen Rechts. r. V1), erp. 331
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HOH 7L4tinvl, KOAb CKOPO codepacaiie pewpecca TORYUATEIA obpasyems
Er0 «inmepecay, H.(}TO[)bIﬁ, Kak’hb OTKDRITO TOBOPATH JOTMATARI, He 33aBH-
CHTDL OTDb IIOI’LY[IIIOﬁ IaaThl H OIIIJBI{'ﬁH-HBTCH cimouMocmy0  Belfd BbH MO-
MEATH BBHKIIA Cb OPUOABROA OWBHRER BB JEHLIAXL TOrO BILAHLA, KOTO
poe DBHROIA OKasza’da BOOONIe Ha HMYIECTBEHHO® IOXOMeHie T0LYymaTes:?
Jarbe, saubmn, urofel orpasuts TpeGoRamie mORymarerewmts «pretium
integrum», neofX0guMa IKCHENILiA T. €. HPETOPCEOE CDeICTBO 6GOPbOLI
¢ TpehoBamieMs 000CHOBAHHMNMTD BEL HUBHABHOMD npasb? W, makonemnn,
passh phueme paunoe fr. 13 § 9 cit., 1. e. nmpueymenie «quod nume-
ravity mpapmibHo? Pasph, coriacmo BHINECKAZAUUOMY, MoEyUATENO He
A0EeHL OBITH NpICYILIel’s ero «HHTepech» 34 BHITETOMS, — EC.IH [MORYI-
nad ngara (BCA HIN YacTh e4) He BHeceHa,-—AeB3Hecen o (Bcedi  min
sacrn) worynmoii miarw?.. Ho seh atn mepoywBmia n  Bospamewis ue-
MELICHHO OTMA/IA0Th, KAKD TOIBKO MBI OPHINAEMDL, UTO Pparweims nauss
npednoLaiacms MaKoe coCmoANie npasd, x010a ROKYRAMENIO 3¢ IGUKIIO
npucyicdatacy awuy (BSHECOHHAL HMB) NOKYNHAA NIGMG 83;. Torua
marbeTs CMBICTD 1 BONpOCH, nMocTaBIemHb Bb Gparsenr, Toraa pasymuo
n phienie, ©h KOTOPOMY OWH HPHXOLHTSH, TOTA, MAKOWENh, OOBACHIMD
I YRASAMABIL (ParMenToNs MPOUECCYaIBHLT TyTh AOCTIKCHid, JAHHADD
OpuCTOMD PhileHia: NABMILHOE NMPABO NPH3HASTH 3a HBHHIMPOBAHIBIMDG
TRy narejpeMs IIpaBa-HOCPEACTBOMD a’ ex empto TPeGOBATH BO3BPAUIEHIA
HOKYIIHOW [LIaThl, HO TPELODS HAXOINTDL HECTPABELANBHNE VIOBIETBODE-
mie 9Toro TpeGoBaHiaA BL TOMBL cayuah, korja OORyuareah B3HECh JTHIIL
"HACTD MMOKYIHOM MIATHE, BB 9TOND cayJab mperops sacrasiasers Buuects, T0,
4T0 MPOJABIY elle MPUYITaeTcA OTh MORYNaTelsd, YIPOKAs BL UPOTHB-
HOML caydah napamusosats Bee TpeGoBamie IOKYNarTexd MyTeMD BRIOYe-
mia B QopMyry mera oxcueunin «doli» m, mogummAzcH TpeGoBai0 npe-
TOpa, NOKYyHareJab NPUHYKIEHL OIPAHAYHTE CBOK HpeTeHsio co «quod
numeravit».

) Haw Toro, wro fr. 13 § 9 eit. npuHagremus Yabniany .posce e eah-
AYeTh, elle, YT0 W MBICAH, BB HeMb BbICKA3aHHEIA, UPHWHALTEXATH YIbHiauny:
[lepunce yobnureapabiiiunvs 06pasoMs M0KA3ATH, KAKS YACTO BH CBOMXE KOM-
MEHTAPIAXD KDL ANUKTY Y.IbIIaHB BBITHCHIBASTH MBICAH Goabe paHRUXD OPH-
ctoBL (ocoGerno [ownonis n Quiada), cKphIBas MMA ABTOPOBE H HE CUHTAACH F
TEMB, UTO BBIHCHBACMO HME CoBCHMB HENIPHIOIHO INA [IPABA 610 BpeMeHH. Pei-
aice. Ulpian als Schriftsteller (Sitzungsberichte der Berliner Academie 1885 r.),
cTp. 459 cnx 471 ean.



Hragn, Bp komewHoMb utorh Bcero nbiueckasanHaro 007 al empti.
fe O6yierd CMBJIOCTBIO TIPH3HATH, WINO 63 PAIBUMIU UCKL CYUELCHBOBAAN
manan cmadia, rowda npucyncdenic U3 UEW OLPEHUNUBAAOCH HOKYIL-

MO NAAMOL.

Brme 0Obuio 0OBACHEHO, 4TO H3YydIeHie DasBHTIA MCKA eX empto Bwocwostpn-

NPEANPUAATO HaMH ¢ IHJABIO MOATOTOBHTL BHIACHEHIE COJeIRAHII (npu-cﬁ::ﬁ,";:;;,z
CYNIONIA 110) rapaNTHpYIOUeH crunysin. M, m0dTOMY, 63 6udY MOAKO 1ol ot
UNO HAMU NOSYUEHNAL0 666000 0 codepacanin ucka cx cmplo, Mot 007~ AT nraTa.
3aHbt  MPUOMU K3 3GHMOUEHDO, UTO RO UAPAHMUPYIOUGET  CIRUNYLAYiN
Rokynameso npucyscdasacs, (OXUEDd LI HECKOILED Pash B3ATAA), NOKyI-
Haa nagma. W amo zanwiouenie, L ocworh cBoeft onmpawomeeca Ha 110-
asamie Paul. Sent. II. 17. 2, 1. e. na paBemncrso npueyxkienii ex empto
N 10 TAPAHTHPYIOIIME CTHOYIANIAMD, 1204yUacms HOBOe nrodrpionienie,
eCHH HCXOAHTL M3L COCTOAHIA mnpana, sackmpbredsersosannaro fr. 2 h. t.
(21, 2) 7. e. ecau OocmaMOSUML CE0E GHUMONMIC HA MOMZ, 4o actio
empti  603moscHa 00 gsuKwie W NpusoduMs. 65 Caryuaw omuazw Jamov
WPAWMEN KB CYMMID, KOMOPAA NPUCYACOGLMCA BOCLI> IGUKYIY NO 2aPaA -
MUPYIOWUME CMURYLAUTAMS; B ITOMDL HeoOXOAUMO YEMATPHBATL NPAMOR
yEA3alie 1a To, YT0 HH OpHa W8bL (opMbL rapantupyiouneil  CrunyaAnia
He MOIJa JaBath DPHCY/IENIA Kb TaROH CYOLeRTHBHO-usMEHuUBBON M 1e-
onpexbienHoN Beuuunt, RAKOW ABNACTCA TIOHATIS <HHTEDLCA»: BCE DARIO,
OyAeMDL-IM MBI [OJ5 OTHMD TCPMHHOMT pasdyMbrh yuepldh, HazeceHusii
OBHKIIEH HIM Ke Yep6s OTH 0UCYTCTBIA Y HPOJABUA 1IpaBa, BCe DPaBLO
UHTEPECT He MOMKEeTh OBIL JNEBMIHPOBANT BbL IEPBOMT cayuyab 10 9BHE-
IIH, BO BTOPOMBL—A0 TOr0 MOKa OyAers YyeTanosienno OTCYTCTBie Ipapa
y upoxasua. Hanpomuss, mo, wno npodaseus za omrazs dannv apam-
mito 00 AGUKEWIYL NPUCYHCOAEMER K5 TROMY-dIEE, UIOMS ONB OMBUACING 30
IBUKUEO N OCHOBANIN LAPAHIMUPYIOUWELT CIMURYAAWIU, ACho JORA3BIBALMS,
YTO CyMMa TIPHCY:KeHia 10 000f m3t (OpMB TapanrTHPYOWeH crany-
JAMKA 10 SBHKIA Taxb-Ke ACHO M JEerk0 Mokerh ObTh oupeabiena, rawnb
u nocah amukuiv, wwo cabroBatenbno npucysicdenie no wpanmupywes
CMURYAAYIW, KAK06a Ovr W OvIAL €A POPMAUIA, UMDLHG HURPQGACHIE
o0sexmasr0e; M TONBLO NORYIHAA [LI2TAa MOMETh Jarh ONOPHHHA NYHKTDL
JIA TOCTPOeHlA NpUCYAeHia €b TARHMDb UAPABICHIEeN's.

loamomy, 6w Popmve 1aparmipylowels cmunyrain, 1t 65 Mois
wucanw u cmunyaravis habere licere, ne Mowyms uMBMYL G5 0CHOBHL NpPiL-
CYNCOLHIA «UHIMEPECETD NOKYNAMEAR, @& 00ANCHDL ORUPAMBER WA ROKYil-

WY1 niamy.



r. 60 de eviek:
crun. «habere
liceres mpupo-
OMTE HB OpH-
cywaeniio no-

yNHOA NnaTe.
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[loci Bcero BoITECRA3AHMHATO OCTAGTCA ML BEPATILh OCTAHOBATLCH
eule Ha IByx® Texcraxs:a) fr. 11 § 9. A. E. V. 19. 1 (Nerati-us n b)
fr. 60 h. t. 21. 2 (Iavol).

a) fr. 11 § 9 cit.—Idem (scl Neratius) ait non tra-
dentem quanti interest condemnari, satis autem non dantem,
quanti plarimum auctorem periclitari oportet.

PparMests arors %) ONPABIBIBAETH TO COACPEKAHIS TPUCYRICHIA 110 Ta-
DANTHPYIOMEH CTUIYIANIA, KOTOPOE TDPHHATO HAMM, IBYMA MOMEHTAMH: a)
[Tpmcyupenie 32 nenepeauy Beuyr, Pannoe, Kakb HPANMO YEA3AHO BE Tekcrh
nirepecy («quanti interest»), npornzonoiaraerca («verb. autem») npncy-
AICHII0 33 OTKA3H AATh FApAnTio; 210 NOCTBINGE, KAKG MM 3HACMT Ha
fia ocuosanin fr. 2 D. h. f. 21. 2, pasugercs NpuCyKIeHio 1mo rapai-
THPYIOUGH  CTHINYJAANIM; CabIoBaTeNL10; TAPANTHPYION@A CTHIVIANIA HE
IPABOINTD Ih UPHCYHKACHLO nntepeca. (3) Ipucyiuenie 3a 0Tkass jath
rapautiio crasurca b fr. 11 § 9 cit. B nHapaLieas €n UPHCYIRICHIOND
nanyunanmae (verb «auctorem») 3a;—910 HEOOXOINMO MOAPAZYMHEBATH BT
Tererh,—napymenie «anctoritas»y nocnbiuee ke ounpaeres wa BeamuARY
OOBERTHBIYI, 1A MOKYHAVIO Miary; eaxbrosare;rsno, ua 1y ke OGLEKTHB-
HYIO BeJIIUBY ONNDAeEE] n npHeymienie 1o rapantapyomed cramyna-
win, Re comarbuio, jgoxasaressuasn cnna fr. 11 § 9 cit. Momers OBITh
ocradiena  CCHUEON Ha @IOBA Tekcra «satis... non dantem», KoTOpHIA
aaTs aBRoTOpoe ocHoBamie mpegmonarars, 1o camt Hepauiit ornocHdn
CBOE pasCykienie THIG &L 00n0% H3B POPMB TAPAHYHDPYIOLE cInmy-
AAIIM, NMEHHO ED 1. H. «satisdatio sccundum mancipium», o noropoii
ynoyunaers tabula Baetica (v. 15. 16) u koTOpas Bh APYruXs TEKCTAXD
uassiBaerca «stipulatio auctoritatie».

b) fr. 60 Dig. h. t. 21. 2 Javol. 1. 2 ex Plautio.—
Si in venditione dictum non sit, quantum venditorem pro
evictione praestare oporteat, nihil venditor praestabit praeter
simplam evictionis nomine et ex natura ex empto actionis
hoc quod interest.

*) Girard, Nouv. Rev. VIII (1834 1.) erp. 427 maers atomy TEKeTY ¢oBep-
LIEHHO HEeNPABHILHOE TONKOBaHie, HA YTO YKASLIBaeYh oCHoBaTeabHo Rabel, Haf-
tung erp. 136 npum. 5. Toakoranie, 6.M3K0e K NPEATATAGMOMY Bb HAIIEMb TeK-
e1h, aawrh: Bechinonn I, erp. 673 B wouwh, Rabel, vb upTHpoBagioms MberTh.
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Terers srory Oeurh mpHBeARHD W HCTOIKOBAHB BB TepPBOJ raash o),
HOTOMY 315Ch BO3BMOMKIO OrpaHUTHTBCA CcAMUMO EpaTeaMu 3aMbuamiamu.
Mui Bugban BwlINe, 9T0 TONBEO BL TeLCTaxh orh anoxu Cesepors (fr. 70
h. t. fr. 43 D. 19 1) 32 ucrows ex empto npusHaHa BOIMOKHOCTH IIOJ-
HATHCA BHILUE TOKYIHOM ILTATH, TIPH 9YeMb 5T BO3MORHOCTE TIPEACYaB-
JAercs Bb BUIB CPABHUTENBHO HEJABIIO HOBOBBeAEHIA %2); Bb HTOMS 3a-
RIOUACTCA OCHOBaHIe ATA NpusHamia Qpass «et ex natura ex empto
actionis hoe quod interest» BT Tercrh SIBosena BeTaBROR KOMIILIATODOBS.
3arbmy cnosa «in venditione», ecam TOALEO NPU3HABATL HXD HOJNINH-
HBIMH, OORHMAITL Kanh dopMarsAoe coriamenie o0b 0TBHICIBEHHOETIH
3a BBHEUIID 0e3Dh VKa3aHia BL HeMTb passbpa orsbrersennoctn . e. MMERHO
crunyagiiio gopym <habere licere spondesne?», (zarn u nedopmaibHOe
COTalmeHie TAROrO ke COAEp:Kalid H Xapaktepa, MPuOABILNLOe Kb TIaB-
HOMY J0roBopy BB Kauecrsh 1. m. «pactuml adjectum». Bo BearoNt cIy-
uyab fr. 60 eit., oummennsid orb HHIeDUOIALIH, JacTh IPAMOe HOJTRepiRIe-
e Toro, Kb YeMy HAUPaBIeHO OBLIO  BCC NPeIUIGETBYIONECe H3IOLEHIC
(9t0T0 §), a UMeHno: cmunyiauig <habere licere» npusoduaa Bb ciayial
IBHKIIE %z npucyocdenio npodosyd 63 pasnmwpn «simpla pecunias, T e.
ROKYRUOU RAAMDL.

Mbi BB COCEOAHIM TEHEPH JATh CYEACHI® O COCTOATEILHOCIH Teopin Hecosorrent:

MocTh BAER
dnpapa. Ml yi#e 3uaeNB, IT0 ONT BUANTH BL Oe3ycrosmoi Qopyb m—“{mm"ﬂ‘:ﬁ
PAHTHPVIONIEH CTHUYEAMIA T. e. BL cruuyiaanin «habere licere» gasneuie f::ic:::nﬁ;
Goake mporpeccusnoe, (a caborarensno), n 60xbe MO3EHEE Bh CpaBHENiH e e
Ch YCIOBHOI crumyjaaunied, 1. e. ¢b 7. H. «duplay eguucrsenno noroMy,

YTO [epBas CTUIYNANiA, 00 ero MmbHio, AaBaTa HCKDL Cb UPHCYEACHIEMD

na uirrepecsy shpurena *). Teueps Mbl BHIUM®B, ITO HCTOUHHEH 9TONO [10-
CabHATO TOJOKEHIA He TOUBEO He HOALpSImIAnTh, 1O, I JAOTH MOKA-

3aHig coBepuienno Bb nuoME manpasnesin. Ilooromy u Bee yuemie Hp-

papa o6B HCTOPHYCCKOMB cHauenin crnuyaanin haberve licere n es orno-

menin &b APyraMt QopMaMb CTIANYAAIIOHHOH rapantid AOMKHO OBITH OT-
BePrHYTO, KAKh HECOrIaCHOe Ch HCTOMHNKAMIL.

M) OM. B¢ oTp. 41.°
%) Cm Bmmie ¢Tp. 122.
%) Cm. Boime ctp. Y1.
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Mur obpatimes termeps Kb Teopin LKA, Bb 0CHOBL KOTOPOR .1emurs,
Kalkh OBLIO BHIUIE YKA3AHO, MACA, AMETPAILHO-TPOTHBOUOIOMIAA TO,
KOTOPYI) CTAPAICA IIPOBeCTH smpapd.

§ 8. Pasputie rapaETHpYRINeH CTEOYAANIA Mo Teopinm DEKA.

CBOX NBICTH 0 DABRUTIH FAPAHTHDYIOMEH CTHNYTANIN DKEL BHCEKA-
3bIB2eTH B Hauarh Broporo uaparpada csoero mssfermaro, WhCROAbEO
Pash HaMi yixe Hassanmaro, smoga: «Die Verpflichtung des Verkiufers
zur Gewdhrung des Eigenthums», #o nanaraerh nx1, Kpamio H CKaro,
I moura 6esh mpejicraBienida aoxasareiberss #). Bn passurin cruuy.suin
IKED PABAMIALTs ABa 16Pioa: 10 M MOCKS HpHsHaHia OPHIETCCKOl CHin
33 KOHCEIlCYAJbIHMD J0TOBOPOME 0 kyiurhs. [1d mepsaro nepioga ons
UPMITHCHIBACTT CINIYJIAUIH 3HaYeHie BeCbMa IMHPOKOC: BL Hel, 110 ero
MubH0, BMbLAGTEA BCA COBORYMHOCTB JeKAUHXE JA npoxaswh odAzan-
nocrefi—«die dem Verkfufer obliegende Leistung tiberhaupt»—r. e. u
00:13AHHOCTD TICPEAUHN Bemi M (OTBETEIBEIHOCTL 33 COXpAHeHie NOKyma-
Tenemt obuajamia em. Bo sropoms nepionh, wovka upozasemws &L epe-
Jaqk MOrp ObITh BLHNYAAGHD Yate WOEPeJCTBOME actio empti, sumaueuie
CTHIYJANIN  CLY:RHBACTCH: e HCRAIOYATENBI0e HA3HAUCHIe—YCTanaBIn-
BaTs perpecch na exyian spuenin. Ho Bmberh ¢ rbyn e sroro Bpe-
MEHY CTHIYJAIIA DASBHBAETCS JAILIIEG I IOPH TOMDL Bb IBOAKOMD HAIPA-
Baenin: acube m xounbe QopMyanpyOTeas yeaoBid, NP MaTMUHOCTH KOTO-
PBIX® perpeccs MOkers nwbrs wbero, m onpenbienno yraswmBaercs b,
EDL KOTOPOH UPHBOAMTHL perpecch. Bn CTHUYIALIO Teleps BRIOYASTCH
TOYHO OuperbIeHNan JeHeKHad CYMMA W IPHYMAY 9TOr0 BEAOTRNis JKKDL
yCMATPEB2LTL BL TOH TPYANOCTH, ¢B KOTOPOS CONPAKEIO MPOBEJEIC H3T
CTUNyAAIn BL HeoupexbienHOR pelarmin ncka BH cayuab oBARmin A
CYMMY OONBLIIYIO eAMHOLPATHON MOKYIHOMN ImaTht %),

%) Eck, Verpflichtung crp. 15—18.

) Eek, 1. e: ,Der Jnhalt der Stipulation war nun aber keineswegs von
vornherein auf den Fall der Evietion besonders herechnet oder auch nur aus-
driiklich darauf gerichtet, sondern er lautete anfangs ganz allegemein auf ha-
bere licere Diese Worte aber umfasten bei den nicht durch Mancipation zu voll-
zichenden Kéufen die dem Verkiufer obliegende Leistung wherhaupt; ihe Gebrauch
dritickte den Kaufconsens aus, und ihre prowmissio verpflichiete daher ebenso zumn
tradere, wie zur Gewdhr nach geschehener Tradition. Mithin war zundchst die Fwie-
tionsstipulation wvon einer allyemeinen Kaufstipulation noch nicht verschieden... Brst
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TaroBsl MHCAN DEE; HpH Beell Lparkocrn, ¢b KOTOpoili onh m3xo-
KeIiLl, OCHOBHAA Wjea Belcrynaers Bmoauh acuo: mo wmrbuniio JLka, CTH-
nyaguin neonpeabientofi pefaxiim u Oesycaosnas T. e. stipulatio rem
habere licere Bt mopaacd HCTOPHYECKATO0 DASBHTIA NMPEANICCTBYeTDH CTH-
nyrstin onpexbrenwof w yeaoBuoil T. €. T0l, OIHEDL H3L CIYUaeHh KO-

-3

ropoii npejcraBaaers «dupla».

Orybuennas paMm EparkoCcTh, B KOTOPOf BEIPAKEUBI MBCIN JEEa,
derco o woxwh o0macHmma: oenosnas whin aBropa €ocroana BbL 13Y-
yeyin KOMeYARXDH CEAIiil, KOTOPHXD OCTHIIO PUMCKOS NPABO Bh PASBUTIH
OTBBICTBEHIOCTH TIPOJIRBUA 32 HEYCTANOBJICHIC mpasa 98); n, BuUAs BLH CTH-
nynauin «<habere licere» crymenn BecbMa TPAMHTHBHYIO, DEEB OTHECCH
Kb BONPOCY O DAasBHTIM TrapanTHpyOLIed CrEOYIANiE, LKakbh Kb BOTpOCY,
umboneny Bropocrerennoe snavenie. Mul o oueHb Jaiekm OTb  MBICKH
pbaarn yOpeEn aBropy, Bacayri ROTOParo BEOOIE BL IMBHIHCTHYCCKOMH
nayeh w L pbabk yacnewia crpoesid puMCKOI RYILIM Bb YACTHOCTH Takb
BEJANEM; HO BCE-Re TG MOMKEMD He NOKAABTH 0 TOMD, 410 IKKDL He JAIDL
CBOWMD MHICIAMD JeTAIbNAro pasBurid n 060CHOBallid, TARL Eakb ok, B
reneperness uxs Bugb, crnocodun pHsMBaTL comnbuia, 1A KOTOPHIA Y
aBTOpa He uAXOAMMb orsbra, i ROTOpPLIA, MOrYTL, TOMANYH, BHB3BATH
nenosbpie kh wuexoanoit todkh spluia aropa: no wpaimef ambph, Tarn
NOBACHACME ML ce6h 10, 10, TaKofl 0EropomHLil meubroBareas Laxn din-
paph, phunurs TpeLCTABHTL PAasshTie TapanTHpyomel cruuyramy Bh M0~
pspsb coBepireHng o0paTHOMS TOMY, BL EAROMD MPEACTABHIDL 3TO PAs-
BuTie DEEb.

Havnewms eb yuasawis nyuira, KOTOPHIT BL yvyenin 9JKkka lpeacra-
Baserca Hams naumenbe BLpoarubiMs. EaBa-am MOKIO IPH3HATE, YTO CTI-
nynania  «habere licere» korja- 1u60, XOTA-OGB 10 GHIO BL TEPIOAL IO

als der Kauf die Verpflichtung zur Tradition schon dursh blossen Consens be-
griindete, ohne eben dadurch den Verkiufer auch schon wegen Evietion haft-
har zu machen, musten sich die beiden Obligationen ex emto und ex stipulatu
von einander absondern und genaner eniwikeln.. Die Gewdhvleistungsstipulation
erfulr eine weilere Ausbildung in der doppelten Richtung aut die Voraussetzun-
gen und anf das Ziel des Regresses (erp. 15—16)... Sicher ust als Jnhall der Sti-
pulation.. das Versprechen, im Fall der Evietion dem Kiufer em gewrsses Viel-
faches der Kanfswmme ou evstaiten., Der Grund fiir diese Aufnohme einer Sumine
in die Stipulation (warl... die Schwierigheit aus der allgemein geffasten stipulatio ha-
heve licere noch geschehener Entwehrung eine Klage auf ein Loheres Imteresse, als
das einfache Kaufgeld zu begrimden (ctp. 17).

%) Cpeit. ,Kinleitung® s 9101k ko,

OcHoBHOA Te-
3dcs DKKa.

Boapawenia
MpoTHEL THOo-
Teau DrKa.



AOKYMENTaND, YI0cTOBbpaouwys noramenie 70ara, 1. H. <apochaer —
PASBUTIA KYIAM  LOMCEHCYATBHOI, 1epiors o KOTOPOM'S BE MCTOTHHEAXTD
JIOYTH 1e COXPAHILIOCh BOCMOMHHALIH, 00aa/[)a CriIoit 0693sIBATh Ih TIC-
pegaul. Ik roBopurs: «zunichst war die Evietionsstipulation von
einer allgemeinen Kaufstipulation noch nicht verschieden», u stuys mo-
TOKeHieMT, OYeBHAHO, HPUXOANTL BL rthenbimee COTIPHKOCHOBEHIC T
BeCbMa pacnpocrpancHHod BL Haywb rmnoresei,—usshernoii moat mme-
HeN® T. H. CTANYNAWIONNON Teopiw,—coracio kotopoil Eymrbh, kans
KOHTPAKTY ROHCEHCYATBHOMY, INPEIUICCTBOBAIA TAK2a CTLis, Kora cabika
9T 3aRMOYAIACh BH ABYXD OAHOCTOPOHINNT BT CTHHYAAMIOHROM (opmh
AANEBIND W, 10 lepHury, B3amMHO 06ycI0BICHHUXs—O0Gbmanii npojasima
n morynarend 7). Bompocs o cocroareasiocTn a0l THHOTEIN B TANKOMT
wherh ROsMOLHO OcTaBuTE OTRPHTENG B), TAKT KAKD SAHEMAIIA 1aesh Te-
BICT IKKA FOCTYIEHTO IPOBEPAENiI0 uim, o Memsied whps, ospameniavt

o) Stip. shabere It 5€3% OOCYIACHIA  COCTONTRIHNIOCTH ACTHIYIALIOMHOR teopia. ITporunt

liceres He oGs-

awsana kx ne-O0A3AHHOCTI UEPEJAUM, GARDL TACTH  Bh cogepranin  crunyaagin  habere

peaayk.

liceve, phumressuwifi uporecrs adasuan Bexwanms, mo sseaany roroparo,
Dama CTHNy.CIs e TOABKO U@ gh CHNAXH 06432Th Kb AGTHBHOR [KBa-
TEALHOCTH, HEOONOANMOR A#N aepejaun, HO Jaike HC CBA3MBAETT MPOMAT-
TCHTA B TOND WHETO OACCHBHONS, OTHOIICHIM, KOTODPLIN'G CBA3AHD, HATIPI-
whps, macataamis, oSpemenernsi neratoms B gopmb «sinendi modox
(Gai I1. 209), n/koTOpoe €BOXUTCH KB OGABAHIOCTH JOIY CTHTS YTIPaBO-
MOUBHIAr0 Kb CAMOCTOATEALIONY 0B1axbino pempio. M Bexmanus, 0os-
TOMY BOOOHE OTRA3BIBAGEEA TOHATH, KAKMMD 00PAZOMD obhugauie, cyrn
KOTOparo BepaEeHA BT tepyiunaxt <habere licere», morao cayicurs ph-
paTeio ) ocuoBanieMn LI AOCTIGEENIA 06azamisa HalD BEIIBIO. JTAMT,
oueBmio, bBexMauwn Xouers Cckasarh, UTO HAMA CTHOVIANA 33KT0YA-
JACL CTOpOnaMH Yike mocab mim, 1o kpadineit MBph, oamospemesno en
BPYUeHIeN'T Bem uplodphrarenio ea. H 9ty s6e MBCIL OTEDHTO BHCKA-
3uBaersb H sawun@ers Paean, mnexopd uab snavemia 1raarosa «haberes
Bh A3KKE TeXHHYECRO-PHAHYCCEOMDB: [IArond IT0Th (urypupyers Bh

¥) YEazauin JATepaTypHLIA, PABHO KAWh M rIaBHfHmis APryMsHTR, HA KO-
TOPBIE OUHPARTEA 3Ta ruitloresa eM. Girard Manuel erp. 532 npuwm. 1.

%) Mocabuyouee Hatomenie camo co6oi IOKAKCTDh, YP0 BB 3Tol rHnores s
MPABHILHO; 35CH 3aMBTHYE TOILKO, YTO OHA-— €D HALIBHAMIMI HaWhHOHIANT —
BNOJHE YKHBALTCHA,—4 HE POTHBOPHANTS, KAKD MOBIIHMOMY CKAOHEHD ILYMATH
upaps (Manuel 1. ¢.),—e® nprasroit namu (sb § 1 nepsoit raasw] runoTesoi
+PRAIBHAT0" IPOLLIATO KYILIH [IPOJAIH,

) Bechimann, Kauf. I erp. 330331
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3rhch ero 3HAueHie, PABIO Kawh 3HAUCHIe COOTBBICTBYIOWIATO €My BB Irpe-
qeckM HANACAININXD AKTAND TEPMHHA «ATEYEtY», BHIACHEHO TIATENBIBIME
macabgosaniama Ipyaua 'P);—ons Berpbuaerca, jgarbe, BH 04YeHb JpPeB-
muxh Gopymynaxs nanpus., 8% Qopyh Hasmawemia legatum per vindica-
tionem, Bh unrepaukrh de arboribus caedendis, u Besxh emy, mo mmb-
mio PaGens, npucyurs TOTh-#e OTTBHOLD BB 3HaueHiu, 410 W HBMenroMy
«behalten», T.e. yuepsupars (A Bpemenu Oyaymaro) o6iajaHie KAEAMT
IuG0 NMPeiMeroMb, EKOTOPHIL Yie HaXOLuTes BO Bilactn obaaxareindt 1),
Bpemsn a1o sHaveuwie «habere» BhL Haury CTHIYIALNO, MB JOJKHE OYyAEeMb
NpPU3HATH, WTO ONA IHpeAIoNaraeTh Nepefasy yike coBepluubmefics win xe
COBEPMIAIONICHCA OJOBPEMEHHO ¢b 3akmoueniens camoff crmuynamin. M
nojpkphbnienie aToi MBlCHM, IyMaeMb, MOKeTb OTbH NONYYCHO H3H Das-
cvorphnia ogmoro mukuia Hepauis, BB KOTOPOMDB BaCHYHKHBAETH BHAMA-
Hig pasmbmenie OPUCTOMD BOSMORHBIXD Aidvactio empti whied. Iro—
fr. 11 § 3. E. V. 19. 1, rab unraemns: «Nerakius... ait ex empto
actionem esse, ut habere licere emtore caveatur, sed ef ut tradatur
ei possessio». I[louemy, crnpammuBacres, Nieperata, BH KOTODOH IMORY-
nartedh 3aUHTEPECOBANG UPELAE BEEro,. OTOABMHYTA BH CpAsUeHin Cb
06a3annocTei0  0TEEICTBOBATS (g4 BBHKIIW ma Bropoi nmamn? Crpoenie
ATOH CEHTEeHIHH JErKo 0GBACHATBy echH npexmoaoknts, 4ro Hepauiid mo-
BTOPACTS TPAIHIIOHAYIO (OPMYINPOBEY, KOTODAA CIORUIACH elle Wb TY
DU0XY, KOrja npusmaie cuibl 3a Kymiell komcencyausnon Onao ghiomn
CPABANTENBIO 1JABHArO Hpomuaro. Be  9uOXY, KOrfa EYILIA [POJAKA
RANOAUAACH eule BB CTAAIM akTa HATYpAUbHArO WIN peansHaro, cabica
9Ta LIS OOLERTOBT N6 Paspaa I'es nec manecipi csepmanacs vhas, uro
NPOAABENE BPYYATL BT OOMBHT 1A MORYNIYIO IUATY Bels u 0GA3HBANC
npexs 1oIytaTeseMs BeiH crunyisiuieii «habere licere»; mocabiuas, ta-
EHMD 00Pa30Ms, COCIABIACTD CYUIECTBEHIYH M HEOOXOAMMYIO IPHHALICH-
nocrs crbmor. 1loatomy, ecan-0u Upojaseth 00 TOd wim HHOR mpuiunb He
jJaas oToit crumysanin, 10 «bona fides», yIpaBIAION@A OTHOLIEHIAMH
CTOPOND, O0A3BIBACTD NPOJABIA JIOBCDUIATH HAYATOC H IOKYIATENI0 Iaercs
neen: «nt habere licere [ei] caveatur» °2); Bo nasnbiimess passurin

10y Eyman, Sav. Zeitschrift der Savigny—Stiftung (R. A.) 7. 20-iit eTp. 206
cuit.—onas-sce Archiv tiir Papyrusforschund t. It ,Die Hale-Quittuna, hei den
Griechen® erp. 77 e

11y Rabel, Haftung etp. 46 npas. 2.

102y Tayxuyh 06PA30MbB, BOOPEKH OGUIENPHHATOMY MHEBHI0, Mbl HE CBASLI-
BaeMB BO3HHEHOBeHie actio empti ¢b NPH3HAHIEM'b CHIBL 3G KOHCECYAALHLIMG KOH-
TPAKTOMD KYILIH.
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o6bmanie nepefaTs Bellh 83 NEHBIW H3D «pactum nudum>» uepexoanrs
Bb IOpHIMIecKH XBACTBUTENbHOE 06A3TeNBETBO M BL cOooTEBTCTBIM o
OTAMb Kb npexcuedl wham meka MOKymareNs nNpACOeNAHAETCH HOBAd: «ut
tradatur ei [scl emptori] possessio? 1°3) Ecin TPUISTH TPeJIOKEHHOe 315ch
Tonkosaie fr. 11 § 8 ¢it., o nspevenie Hepauia B3 nepsoii csoeft
1ACTH CXYAUTD TORRPBIIenieMb TOr0, 410 63 2epiods 4o npusnanis cun:
30 KYNACH KOMCENCYAINOU,— KD 9TOMY HMEHIO BPEMOHH H OTHOCHTT
CBOIO THHOTESY Jkkb—emunyrayin «habere licere» saxuovaracs um
00ROBPEMENNO €5 BDYULHIEMS BeU, ULU oo NOCHTD He10, u nomomy 06A-
FUEAMY KB NEPEOANTD, Yoice GUNOINEHNON, HE MO

Jarbe mawp kamerca, uro pasButie TapaHTUPVIOIIeR crunynsoin B,
H306paKEHIN IKKA OCTABIALTH CKPHTHMB TO BHyTpeHNee HPUHIRIHANHOE
pagimuie, KOTOPOE HA OCHOBAHIM MCTOYHAKOBH cubayers Bupbre mexny

.06BuMn - Popmamn  rapamTapyo0me CTUmynAIn: Oesyciaosnoit («habere

licere»)—u yexosnoit (dupla wmr simpla). Mo mmemt Dxra BTOpaA Ipex-

CTaBIfers ammb Goabe rowmoe m moxpoBuoe onpexbienie toro, uto yaKe
BAKTIOYALTCA BB NEPBOfi W IHMIMS Bh TaKOMD. cMBCHh DRED POBODHETD O
«paasHbAmens passurin» (<eine weitere Ausbildung»), roropoe mouy-
URIa TApAHTHPYIONAL CTHmY/Limia %), Onuako, msb COMOCTABNGHIA CTu-
myaanin «habere licere» s® Toii pepanmin, KoTopaa coxpamanach y Bap-
poma (Rer. Rus. 0.2, 6), cn dopuymapoms «duplae» B5 10ii Pekox-
CIPYKIiN, EOTODYIO NDPELIAraeth JKKS 105) 51 KOTOpas, HECOMHBIHO, BechMA
6amska Kb HCTHHE, BUAHO, YT0 BL IepBOMD ciayuas mpexb Haym obliga--
tio quae in faciendo cousistit, HaTaraomee oGasaHNOCTs WH HABBCTHOM
dwamerviocmu, T0rIa KaKh Bropas opMa MPEICTABIACTH OG0l WeIO-
'mrenso obligatio én dando. W ecam wh sruws daxrams Mt IpucoeIn-
ML 00IIe-NBBBCTHYI0 CTPOTOCTh U TOWHOCTH, ¢ KOTOPOH CTAPO-PHMCKA
TNpakTHEA OTHOCHIACH Kb cocraBieniio crBIoxs ¥ mXB rOnKOBamio, T0

%) U agBeb MBI yKI0HAGMET OTH TOUEH apBHis Bexmauna,—HauGonnuaro
ABTOPUTA 110 BOUPOCY 00h HCTODIM DPHMCKON  KYMUIH,—KOTODHIL NPeINONAras s
J1a3ie U KOHCRHCYATBHON KYIUM TALYIO CTaiiio, KOraa, cahira ara IpencTaABISIA,
»negotium strifetum* (ew., vanp, Bechwann, I eTp. 467: ,Kauf und Miethe... urs-
prunglich und geraime Zeit ohne den Charakter bons, fides existirt haben*), mpi
AyMaeMb, YTO Kywrd 6est ubHcersia »'b Heil mavans ,bona fides* expa-1u BO3-
MO¥Ha; APYTofi BOIPOGH, YTO caMoe nonaTie ,bona fides® MCTOPHYOCKH H3MBHYARO,
PasBHBaeTCH ¢h XONOMD HCTODIM U B WHPH H BB TNIy6h.

%) Cm. Eck, Verpflichtung orp. 16.

%) Eck, Verpflichtung erp. 19 20 cp. Bunue Buu. 95.
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eCTRCTBEHHO BAIONO3PHTH, YT0 Da3NAuie BB TOCTPOeHin (OpMyIapoBs TOR
B Apyroff CTANYNAUIN NPeINONaraeTh # pasNAuie Bh MPAKTHISCKOMD HXD
rbiicrein u mocnbxersiaxn. M, eciym-6M mocTaBATh BONPOCH 00D ITHXD
NPAKTHIECKUXT DABTATIAXG, €CHH-Obl CIPOCHTH, BB TEMB HMEHHO COCTOMTH
18 ABATeNBNOCTS, KOTOPY TpeGyers rapauria GesycroBlas U Kb KOTOpOH
He 00A3HBAETH TAPaHTid YCIOBHAH, TO HA JTOTH BONPOCH BB RIMOKEHIN
Jxka M He mafiteMmt Hukaxoro orsbra.

Bb rbenofi epA3n ¢b TOJABKO YTO YKASAHHEIMD CTONTH # TO OGETOA- €)BKKb Hruoph-

TEULCTBO, IO OXHA M8 (OPMDb YCAOBHOH rapantin, a MMEHHO CTHIYJAIiA il
«simplae», copepaanie KOTopoil ¢ TOYHOCTLI0 BUAHO 135 Pap. Brit. 229 16),
JKKOMD COBEDIIEHHO YNYINeHa M35 BUIY, IPH OGBACHEHIN IPHIMHB, BH-
3BaBuAXD 3amBry Heonpenbienyo pepakTHpoBaHHOR CTHNYNAIH, T. €. ha-
bere licere gopmavu ¢b onpepbreHHEMD yRasaHieyms CyMmms orphrciBeH-
wocrd npopanna 1°7). Mu Bmme Bmybim, yro 066 ermmyiamin, 1. e. u <ha-
bere licere» n «simpla» s cryval sBEEmiM sai0TH NOKymaTemo nekb
b paswbpb moxymmoi mrave. Bob BHJY 9TOI'0 HE TONBKO HECOCTOATEIHHO
10 00DbACHEHle, KOTOPO® Npe/Iaraerd KL, HO M OLATH IOIHIMAGTEA
Juroms ne paspbmennnit BOUPOEH: B ueMb Ee pasimuie BbH COEpKAHiK
orsbrersennoctu 1o cramyuamin «liabere licere» u «simpla», kaxas msn
aruxt (POpPMB H mouewy HOKHAa GuiTe mpnsHana dopmoRt Goxbe pamieir
W OPUMHTHBHOM?

W1 uaxomens, copepxanie crunyranin habere licere, BBb YACTHOCTH d) Dx«s ne na-
0643aHHOCTL NIPOJABIA H.€r0 HACIBIMIKOBS HO NPEIATCIBOBATD OGN0 sy e
nokynareis, Bb CONMKEHIA ¢b BelHEMB 3PPeEroMs, KOTOPHUL mpm ma- borelicers porss.
JIMYHOCTH Y IIPOJ2BLA IIpaBa COOCTBEHHOCTH, ABIAETCA HensObmHRME mO-
crbieTBieMs BHIIONHEHIA KYILIW, HO MOKOTH HE BHSHBATH HeNOyMbHIA: ka-
sajach Onl BeImHad 103nmiA, upioGpbraeMas MokyuatelseMs, Bb JOCTATOU-

HOM MBpE  Orpakiaers ero OTh KaKMXb Obf TO HE GEUI0 TOCATATENLCTBB
€O CTOPOHH NPOJABUA M €ro HACABIHMKOBB, M PAIOMB Cb HTUMDB COBEp-
IEHHO MBNUIIHE YCTAHOBIGHIE OCOOLIMB COFJAMeHieMTh JINTHOH CBA3AH-
HOCTH TIPOAABUA H ero Hacxbguuxosb. OpHako, 8710 ABleHie, KOTOpOe €b
TOYKN 3PBHIA MPAKTHKO-IOIMATHYECKOl INpefcraBidercs, Kakb CKa3aHo,
JALCHABIMD PadyMHAro OCHOBaHiA, 10 Beeit BhposrHOCTH, Wabers ¢Boe
OnpaBnayie Bh MCTOPMYECKOMS NPOMNOMB KymiA # es nocabiersii. I1To-

19%8) [lokyMeuTs 8TOT'H NPHBEAeH'h BEIIE Ha ¢Tp. 103.
11y Fek, Verpflichtung erp. 17 BT koHwb—ep. BEINe BoH. 95.
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ITOMY-TO MBI H IyMaeMb, YTO HCTOpHUeckOe OCBBIIEHIe PA3BATIA rapaHTH-
pyromeil  CTHIyMAIIH M BHPASHBIUArOCH BDL Hell cocransa o0s3anmOCTEd
NpojaBua JOMARIO Takke OnpefbinTh M yKazarh T0 OTHOIIEHIe, BL KOTO-
POME,—UMEHHO €5 TOYEH 3pBHIA HETOpRYEcKOfl,— €TOMIA JINYHAI CBAZAH-
HOETh IPOJABOA M ero uacabannkorsh He sMBImMBATLCH BL o0Iagamie 1M0-
Eynateia Kb BIHOMY 3 Perty, KOTopsii Co3aeTca B pesyasrarh Ryt
i nokynarend. M obparmo: moGas RapTHHA HETOPIM TapanTHApyomei
CTHOYNAINM, DPash TOILKO O OCIaBlAeTh (e3h OcBBUIeHIA HMEHHO ATy

cropony xkia, gomkma OBTL UPH3HANA CIPAAAIIEH TPOGHIONE W He-
ACHOCTRIO,

Mpusuua cnao- W Orxn, n Fupapn, CyuiecIBenHo pacxOfich BL KOHEUHOMD pe-
CTH TR OA gy kAT CBOMXT TIOCTPOHiH, CXOLATCA RD TOMB, UTO paGoTalTh OJUHA-
ROBBIMD UIPIEMOMB: 062 OHH CTPEMAREA DACEPSHITE PABBHTIC rapantupyoniei
CTHIYIATIM, OupenbInts es NCXQEHOB COpep:kaHie, U YCTAHOBHTL € HCTo-
PHYECKYIO POJb W 3HAYGHIC ACKIUUTEILHO HA OCHOBAHIM THXb AaHALIXE,
KOTOPBIA  MOKHO [TOYEPIHYTH M3h DHAMCEAXDH HCTOYHHEORL. Ho MBI yige
umban ciayuai samBraTs, IT0 HMEHHO AA uanboabe DANHUXE CTagii Bl
PA3BUTIA  MHCTHTYTA JIOKAZAHIA . PUMCKUXDL HCTOMHHEOBL 0 CEYAHBL, K
CMYTHBI, W IIOTOMY-3arajouusl. Oco0eHH0 910 OTHOCUTCA Kb CTAIMYASIIN
«habere liceré»: urd uoIOMHUTENLHATO, AOCTOBBPHATO, MOKEMDb M CRa-
32Th O Hedl HA OCHOBAMIM TOYO, WTO0 COXPAUHIOCH BB WCIOMTHHRAND KIAC-
CHICCKO  DIHOXN2, eMMHCTBEHHO 710, 49r0 Me umbemb 4610 b IPABOBO
(urypoi, CMHCIL W 3HAYEHIE KOTODOH HEACHH A HOHATHH YKe AT KIAC-
CIMECKHXTL I0PUCTOBB, W TOTOMY HMEHHO, YTO HT0TH CMLIGIH W DI0 3Haue-
mie crparst TAb-10 BL  rayOunb  organenHaro npoiwsaro. Eerecrsenno

n Aupapa.

109TOMY, 10 M3CHBIOBaTeNb, B3aAMEHYBIIACA BB EPyrh IMOL0OHATO DPOA
UCTOTHHKOBG, CIPOr0 roOBOpA, AQJKEHD OTKA3arheda OFh Beakaro Gorbe
win Mewbe onpenbuennaro phuenia sompoca 00 UCTOPHYECKOMSH TPONI-
JOMD TapaHtTUpyoImed crunyasuiu, u06o maxbiimas onpebiernocts Terko
MOKETHh MMOBECTH ero Kb KOMIM3in ¢b uerounmxamua. U noprsepiczenie
9TOMY MBI M BHAMMTL ua Teopin Jlmpapa: ero 0cHOBHOH Te3HCH—IPEROC-
xoacro «habere licere» naas apyrumu (opMaMp CTHIYIATIOHHOA rapaH-
TIN—TIOCTABIENT MMB ACHO u ompexrbienno; HO wb comarbmin, mMeHHO
9TOTh Te3NCH, KAKD MBl CTAPAINCH TOKA3aTh BHIE, HE ONPABIHBAGTCH
HCTOTHMKAME H JIOJKeHD ObITh NPA3HAHD HECOOTBBTICIBYIOIUMMD METOPH-
Heekon IBHACTBHTEIBHOCTH.
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B yuenin Jxka Mu serpbuaeMea ¢b IoerpoemieMt ropasio Goxbe

HeonpexbieHHnMb, ropasjio Menbe ph3ko ouepsennpnn. biaarogapsa oraMn
cBoficTant JEKb, 10 kpafinedi wbph, BL ocnoBmoit Tesb croero yuewid
He CTANOBUTCA BL NPAMYRO KOMUIM3LO Ch NOK23AHIAMA HCTOMHMEOBDB, HO
Bb T0 e Bpema Th e CBOACIBA TUMIAIOTH ero yuyedie yobumreasnocrn
n joxasarensHocra. FI Bb camomtn abab, Bce, Wro Bb HCTOYHHEAXD TOBO-
PHTH [POTHBS HCXOXHArO IOMOMewist dlnpapa, Bce 910 rOBOPUTT BT NMOJB3Y
TOr0, YT0 DEEL CTOAXDL HA NPaswiabHOE Touwh sphuis, xorma crpemmics
upencrasuTh cronyaanio «habere licere» nambosbe panmeil u nanvenbe
passaroit gopmoit rapanmupyonei cranyramin. Ho, en xpyroi cropons,
HeNL3A 1@ TPHZHATH, 4T0 YV CAMOTO0 JEKA MHl He HAXOJNMD JOCTATOMHATO
JI0KAZATENLETRA TIPABHIBIOCTH OCTIOBHOIN Te3n ero vuewia, Takh Rakh 16
HeMHOFIA TONOMeHis, KOTOPHA HaMH pasobpaHbl BHE, [0 CBOeH He-
€OCTOATeIBHOCTH MK HEeoUperhIennocTu ne MOryrTh OHTh UDH3LANG JI0KA-
3ATeIBHAIMI APTYMENTAMH.

B7 By Bcero BHIIECKAZaAHHAro nelbssa lie HPHBBTCTBOBATL, KART Moaxpbnnense
Pabenemn -
noreasl JrKa

APANTHPYIONEH CTHIYIAN 1PIeMOMS HCTOPHEO-CPABHITEIBIAT0 HIYYL- uerosoms cpas-

HATENbHBM S,

mars nporpecca, mountry Padena oczATHIL TEMHBIT BONPOCH 0 PasBUTIM

nis '08). PaGeir, OCHOBHBIMG CBOMM:b IIQNOKEHIEMD, HMEHHO R3TIAJOMT 2
crunyaaniio habere licere, naws wanborhewpumnrasiyio Qopsmy rapau-
THPYIOIEHl CRANYJNANiN, OPHMBIEAETD Kb OLKY: N0 BHeceme Bb BONPOCH
HCTOPHEO-CPABHUTENBHANO  OCBLIIGHIA, He TONLRO NPIIAeTH TIOCTPOSHID
Pafenss xapawrepnh CaMOCTOATEILHOCTH, HO U JAeTh I0CTATOMI0e OCHOBAMIE
npusHaTh Bb neil raxoe phmenie Boupoca, koropoe Hanbo be npudInxaerci
wp actuph: Pabenn  pocmaraert  0G0CHOBANNOCTH Toro MHOJOMEHLD, M3
LOTOPar0 MEXOANIL JEKH, HO HCXOANIBH BL CYLUIOCTH 5e31, IpeicTaBienid
0CTATOYHAIXD OCHOBAHIM; BO Bropuixb, Oiarogapsa rumoserb Pabeas rap-
THHZ, DPasBuTid TADAHTHPYIOIEHR CTANyAANiH TPeACTABAACTCA RhL TALKOMb
pirh, MTO MOAYuAOTH VAOBIAeTBOpMTEAbHOEe paspbmeiie u odbacnesie u
Beh Th AeTasnume NVHRTHE B BONPOCH, KOTOpHE ocraauch cuabo ocsh-
mEeHHEMA Y DkKa. D10 Jaers ocHosanie supkrh BT runoresh Padexs no-
crpoenie, nanfoxbe UPHGIWRAONEECT KL ACTOPIICCEON ABHCTBITENh-
HOCTH 108%), .

09, Rabel, die Haftung des Verkiaufers wegen Mangels in Reeht erp. 35—465.

198a) OmM. oTa3wbiEb 0 Tpywh Padems, Wenger b Zeitsehrift fiir Privat—und
Qeffentliches Recht der Gegenwart 1. 31 erp. 159 ein, BB ocodeHHoeTd erTp. 164
u Erman, Savigny-Zeitschrift (R. A.) 1. 25 crp. 457 e
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Padean crpours cnon 3anmouemiA, Wa OCHOBAHIM M3yvemis 00mzail-
nocrei ripo,sl.zwun BL 1paph IPYTAXE NAPOIOBT APEBHATO H HOBALO Mipa;
MOCTpoelie HTHXG 00ASAMHOCTEH APRO H SCHO BRPXLACTCA BB MHOLOWN-
CICHHBIN'D Kb TaMb JIOWGANHXE aRTaxh Kymwin-npogakn. [pn arowt,
ecTecTBelo Padens H3GHPAeTb TAKIA NPABOBBIL CHCTEMb, KOTOPHIA Gamike
APYIUXT  CHOCOOHB  GpocHTs CBBTH Ha HCTOPWYECKH TeMHIE BOHPOCH
PRMCEArO TPaBa: TAKOBM NPABO ALTAHHCTHYECKO®, H DAHIEE TepMAINCLOS
1pasBo.

Jas cyagtenia 0 cremuenn cOCTOATCABIIOCTH BHBOAOBSL Palers meod-
XOauMO CABIATL, XOTA-GB B EPATRHXS Yepraxs, XapakTepUCTHRY paspa-
GoTannaro MML Marepiaja.

§ 9. Cranymania ,habere licere“ BH meropmro-EpaBHETONEHOMS OCEE-
menin. Pumoresa PaGeas.

Cocrapn  cxbikn  Kynan-npofamnd Bh rpero-BOCTOYHOMT upash aror
Bh COCTOAMIN M3YTATH GAArOMAPS MOKASMIAMT NANHPYCOBH, KOTOPHC Haii-
ACHBI OKAN BB 00JABIOME “neirhy Hauynuas. ¢, KOHIG CEMHICCATHXT 1O-
nosy nerexitaro XIX croabris, (3aya 1877—78 r.—uaxonka 81 El-Fajum),
b pasamiuexn whernocraxs Eraa. Bb nacrosmee spesa oun 1mwyGmm-
RYIOTC:A B DasTu'HbXL H3MAHIAND, TPEANPHHATHNTG TPH eN0CPeICTBel-
HBIMB ~ VuacTieMb M OJHmafinesms PYROBOACTBE  JYMMHXDL  3HATOKOBT
auTHTHOR vaeoppadin ). lo aarh €BOero MPORCXOILINIA IORYMEHTH
9TH 00HuMaIOT Doate whMs Tsrucorrbruifi mepioxs spemenn, mavmias
ors auoxu Iltoxomeess n komuas uogumumemiesms Eruinra sractn apab-
CEAXD 3anoepareaen BE uonosuab VIL eroxbrin maweii apn. Copepikanie
TOr0, MTO AAI0ThL NAMHPYCH, EPAHie pasHOOOPA3HO, 3aTParnpaerh II0YTH
BCH CTOPOIBL AlITHIHOR KyALTYPH, 1 GJarofaps HTOMY TPeLO-erHIerckis
ARTHL ABGIOTCA NPE/Ie BCEr0 MCTOWIHKONG THEepBOCTeNeHN0fl  BAAKHOCTH
AT HCTOPHEA  AHTHYHOH KyasTypsi BooOme M9). Ho ne membe Bemuxo

') Cebubuis 0 pAMMMANXS UYGIUEALIEXE 110 Hoadpr 1899 rojna maers
Wilken, Archif. f. Papyrusforschung Bd. 1 Heft. 1 eTP. 2 GJI., TAMb Ke M CHOeTe-
MATHYCKIH 0630pT PHAMYGCKAT0 MaTepiala, Co[AepHAATOCH Bh NANPYCaxh,
KL 3TOMY eabayert npucoeguauts, Wilken, Avehiv f. Papyrusforschu ng Heft. 3
eTp. 544—5H52

%) 061y XapUKTEPUCTHRY 3HAYEHIA TIX'D J0KYMOHTORD A PABTHIHAIND
CTOPOHD UBYYEHIs Jpenoctu maerh Wilcken, Die griechischen Papyrusurkunden
(Brin. 1897).—rawwe L. Milteis. Aus den griechischen Papyrusurkunden ( Lpzg.
1900). u ;' Wenger. Papyrusforsechung und Reehtswissenschaft (Graz 1903) wr
noebineii opoutoph erp 13 exll. KpaTkag HETOPIT HAXOMOKDL NalHpYyCOB..
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X 3naueuie m I lopuera ') whamfi paxs uanupycoss unbers co-
epiiagie OPHAAYECLOE, KACAGTCHA CAMBIXD BAKHLIXT BOMPOCOBD NPABA 1Y~
OAMTHATO, NPONECCYAIBHAIO H HAKOHEIh, IPAKIAHCEATO; Kb NOCIBAHEMY
npsMoe orHomenic uMBOTH TE JOKYMEHTH, HA KOTOPHIXD 3akpbmIeHsl
CaMBA PR3HOOOPAZHBIA YACTHO-TIPABHBIA CABIKE, KAkt TO 32eMbL, KBHTAN-
Nin 0 MOrameHin 10Nra, HaeMb, KYILIA-TpoAaNa, Opavdbie KOHTDAKTB Ch
ompexbrenienT HMYMECTBEHHBIXL OTHOUIGHIA cynpyrows, sapbuadia uap.
Teneps, Gaarojapa TraBHBIMB 0Gpasoms noumny Murreiica 8b ero nasher-
nows tpyih  «Das Reichsrecht u. Volksrecht in den dstlichen Provin-
zen der romischen Kaiserzeits 1'?), na 3amaxh pajs BeIQOIAXCA 0pU-
CTOBH MCTOPUUECKATO HATPABIGHIA MOCBALEETH CBOM CHIB IOPHNTECKOMY
AHAIM3Y OTHXD JIOKYMEHTORL N, DesyJIbTaTsl, NpH 3TOMB [01yYAeMBIe,
6pOCAIOTH MHOLJA UEOKHIANHO HOBRI €BLTH Ha MHOIA TEMHBLL ABIENiA

neropin puMckaro npasa.—/JIad PoMAHNCTOBB 0€OOYI0 IEHHOCTD MMBIOTT 3nadenie ax-

TOBL NTONOME-

rpedeckie AKTH NTONOMEEBCKOfl M PHMCKOH 8MOXDL: OHM He TONBKO BBO- acvon n pum.

AATH HACH BB NOBCEIUEBHYID ABIOBYI UPAKISKY CTPAHBICH BHCOKO pas-
BUTOH KYJBTYpPOf, 10 H Haraagno a yGbamressuo yrocropbpaors, 4r0 B
Ernar na nporsskenin paga croubriif, ors onoxn Jarmioss 0 BO BeCh PHM-
ckift mepionn, gamexo BrIyGH T. . BHSAHTIICKATO NEPiOAa PHMCKOR 1CTO-
pin, biteTROBAIO NPaBO, KOTOPoe U0 (OPMATLHON 3aKOHYUCHHOCTH M TeX-
HIYeckofi 06patoTih, KOHEYHO yerylaeTh npasy DUMCKOMY, HO 110 Oorar-
¢TBY mieil m rayorwh cojepmania aApIAeTCA ero JOCTOMHBING CONepHi-
KOMTB:-—TIpaBo 3T0—ipeueckoe, Touibe ammancTngeckoe 13). kb crasan-
HOMY OCTaeTca JX00aBuTh, uT0 /Oiaropaps OCOGEHHOCTAMDL IOPUANICCKAro
nonoskenis Erunta pb 20Xy Niaox0Bs H Bb 1epBH JIBA CTOXBTIA -
CKACO TOCIOACTBA DAIOMT ¢'b AKTAMYM, HATHCAHHBIME TI0 FpeYeckH €b CO-
farojenient rpedecknxs (opMb M N0 YRA3aulAMT rpedeckaro 1pasa, nnk-
JOTCA Eb HAMD Jlomejmie AAiOHAJbHBE WM T. H. AGMOTHYECKie KT,
KOTOPHE HAMCAHL HA TY3eMUOMB A3sEB, ¢b codmogerieMs Gopus w Tpe-

11y Jlaa OPHETA 0COGEHHO JUOGOILITEH'S TOJABLKO-1T0 HAZBAHHBIH 3T Wen-
ger'a: 3heh, cabaya HOPATKY NAHAEGKTHON CHETEMBL, ABTOPD 0603pEBaeTh KpaTio
70, YhMB HETODIS PHMEKAr0 MPAKAAHCKAT0 1paBa v [polecea 000ralaeTed Gaa-
rofiapsa H3cABMOBAHIAM MAunpyeoBd (erp. 23—50).

12) 05 aromb TPy Bemukiit MoMM3zenh Aaib eabayomiil or2es: ,Mit-
teis Volksreeht ist ohne Frage unter den in unserer Zeit auf dem Gebiet des
alten Rechts angesiellt en Untersuchungen eine der ,vorziglichsien und fordernsten®
(Mommsen, Rom strafreeht (erp. 116 npine 1).

1) Mitteis, Reichsrecht, Cap. 2 ,Hellenistisches Reeht erp. 61 cam; ont-
o, Aus den Papyrusurkunden erp. 19, 20 H BHHOCKD 2.

CKOM 3MOXH.
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00Baniil NAMIOHANLHAIO NPaBa; ONH JOCTYUHB lECHEeNiATMCTAMS upess 1o-
CPGACTBO EFRMTONOTOBL W Bh 0COOeHHOCTH Grarojapa PeBuibo, koropsit
YCTAHOBAXDL KAKDL ATA APYPHXD  KOHTDAKTOBS, TAKh W A1 KOHTDAKIOBDL
EYIra-npojasn OCuosiyo cxemy ''!). 3uatemie AeMOTHYECKHXD KONTDL-
TOBL ABOAKO: €1 OLNOA CTOPOUB, BL HUXD OTPAKAETCA OOLIMUOL, HAPOTHOE
TIPaBo, BOCXOJAMICE BT BECHMA OTAAICHHOMY BDEMOHU, Cb APYrofi—cpas-
HeHIE UXD €T TPEUECKUMU AKTAMM ITONOMEEBEKON BIOXH TIOKA3BIBALTS,
uT0 OTH TOCIBANIe NOBTOPAOTE WHEOTOPHE CTATHH H OTOBOPKA, IpUCYIIgsa
KOHTPARTAMD AeMOTHYeCKHMT 119). '

[arn  crasano, BL wuerh 4acTHO-MPABHHIXD AKTOR®, npecraBIeH-
HARYD MMMpycay, uwhercs M0CTATOHOE KOTMYECTBO AKTOBL KYILTH-IPO-

Keernereuk JAUIH, ROTOpBle M0 garh csoell opuxogarca ua mepioxh ors smoxu [Iro-

dHTAX L.

JOMCeBD N KOHYAI BH3QAHTIHCKOM 30x0f pumckofi ueropin. Maywas mo-
CIPOCHIE HTUXD KOHTDAKTOBT, nacabrosarems— Wessely, Gradenwitz n Ra-
bel "8)—upunuin kL BMBOAY, ur0 BB COCTaRh MXB HEeCMOTpA HA 3HAYI-
TEABHBLL  OTRIAOHENIA B JACTHOCTANT, MMBIOTCA M/ HMOCTOAHNHA Yeprsl H
OTOBODEH, TPEEMCTBeNHO NOBTOPAIIieC \a upoTwkenin paxa croxkbmii.
Tarn, nocat ozmauenia jparw cabagn, it BE Hell ywacTBVIONUING H ed
npejyera, mowbiaerea craxha, BB KOTOPOIl mpojaBels, VIOCTOBBPHBL 10-
Tydenie MOLYMHOM muramdl noamocTho MY sagsraers o nepeyerynkh mws
TpexMera Ipoaaiki BB Wpounoe it Bhunoe obragamie noxyuarens m ero
[IPEEMHHEOBY; BT 60.Fbe DAMINXD aKTAXh CTATHA ITA PEAARTHPOBAHA CPAB-
HATENBHO KpaTkO ''%); HO (@b TeYediesmnh BpeMenW DeJAkIif ed BCe PACUIN-
PABTC i pacruupsercsa 1oL OUeBRAHBING CTPeMICHIeMD 0 BO3MOKHOCTI

) Rewvillout Chréstomatie demotique erp. XLII eng—exemy nesmormue-
CKHXDL KOHTDAKTORD KYILIH HPHBOIHTE Rabel, Haftung erp. 38 npum. 2. ]

%) Spiegelberg, Die demotischen Papyri der Strassburger Bibliothek erp.
9 ecan.

16)y Wessely, Corpus Papyrorum Raineri I erp. 9—16; Gradenvitz, Einfiih-
rung in die Papyruskunde §§ 4. 5 (crp. 51—63) §§ 12. 13 (erp. 101—109). Rabel.
Haftung erp. 40—41.

) BacuyiKHBaeTh BHEMAHIA, Y4TO 3T0 sapbpeHie BL [OJYYeHIH WokynHoH
mraTh gbnaerea u Tamb, rAB BB GYUHOCTH UPOTAKA COBEPUIASTES BE EPEIHTD
ep. Wessely, L. ¢. ,Mochte anch in Wirklichkeit der Preis nicht vollstindig be-
zihlt sein, mochten nur fingierte Darlehensurkunden fiir den Rast ausgestellt
worden sein, der Kanfeontraet heginnt mit den Worten: ,Du hast bezahlt, mein
Herz ist. befriedigt®.

"% Tarb, BB rpedeckons nepesot 0ZHOMD ABMOTHYECKADO KOHTPAKTA €0-
OTBETCTBYIOIAR CTATOHA INIACHTB: 04 §'dotv 4RO T eveotdans Mpépac éxi Tov
anavta ypuvev“— Wessely, Papyr. seript. graec. specimina isagogica tab. 6, Na§ v.5
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MOJTHO M HCYEPIRIBAOLIE O0XAPALTEPH30BATL Ch MATEPIAJLION  CIOPOULI
mojmory BaacTd, upiodphrennof morymareness 119); serphuaeMt eé Bb
npeskHeil nornork m 00beMb M BB ARTAXT, OTHOCAU[UXCA KL KOUIY 3-r0
pbra wamedt spw 129). Beabun sa Thud npoxaBeus nprunmaers Ha ceds
ABOAKATO pofa 00A3aTeNLETBO: ) OHDB 00sA3yerca 3a ceda | 3a CBOMXD
HACHBIHUEOBT He BCTymarbesa BL 00JajaHie MOKyIATeNd, He OCHapHBATh
ero: «p) €mépyeadtar, p¥) emmopebeatar, pn eyxadelv» 12f);  b) ons 061-
3yercd, Ha CJAYYAll BCTYMICHIA TPeTbHXDB JUNNDL € IPATA3AHIAMY, BB HPO-
JanHoe numylnecro (emépyesar, avumoreiadar, amzépeailar), yerpamunTh
(EStatasilar, awiotasiar, €xftsiv) aTH NPNTAAMLL, 9TO W €CTh, KaKb MBI
yake sambramm, o6bnaumie sammurel win  «3éBaware» 122). Menoauenie
000HXh 00A32TeTBETET ODE3MeNen0 Heyeroiiwoll, keropas cabioBareinno
Hopnemuts yusarh B b TOMB cayuab, Korza camb mpoxaBemb LT ero
IpABOTNpPEecMHUKR DOCATHYTL Ha odaajanie UORyHATe s, H 1TOria, Lorjia
ITH- Ke NAUQ HC OKAKYTH BAUHTH  OTDLTPETHHXD BETYIII{HKOBD, TAKb,
Bh arrb orn 271 p. Ch.—Corp. Pap. Rain. No 9.—<wmeycroiika, rotopofi
CBAZHIBAGTCA IPOABENDL HANTHACTCA CIOBAME: «2dv 4 eméldw ) phy Je-
Jradow» T. €. cecam A cambs Hapyuly (TROe, mMokynarens, obJajamie)»,
wi ke ne okaky (redh) samups» 123).

Taxossr HanGoxbe THITYECKI), TOCTOSHABIA TEPTH b COCTART IPEKO-
ePHIICTCKUXE  KYNUNXD; BL OTABABHLIXTL akTaxbh OHA J0AY4a0Th  Hoake
neransHoe onpexbuemie u passurie. Tawn, mimoraa npomasents kb 06hu@-
HIF0 OKA3aTh IOKRYHATEN0 BCAYECKYIO SaU(ITY HPHCOEUIACT: 3ambpeHic,
9T0 OTHYRAACMOS HMYUECIBO He COCTONTHL BT 3ai0rh M MHEOMY paHblie
AMb, [DOIABIOMB, Ile ObrIo oT4y:ieno. Ho ocoGenno crepeormia '24) wis
AKTOBD OTYVIEICHIA HEJABMEHMOCTEN, HauMHaa ¢b anoxm nocas Anronn-
HOBL'®) (hpasa, 4T0 OTHYIKIAGMOE MMYLIECTRO: «xadapov awe T dhhwv wpa-

19) B aToMb OTHOMEHIN XQDAKTEPEHD W THIWYeHD akrh oTh 83—4 p. Ch.
Corp. Rain. No 1, v. 18 sq.

) OM. | mapayapno® orb 271 p. Ch. Corp. Rain. N 9 vv. 12—13.

) Pags akrors, Ph BeTpbuaerea aTa eTATLA, LpHBROIUTHL Rabel erp. 37
TIPHM. 2,

%) Car Beuue erp. 54 npus. 103, rirh NpUBEIeHD M YKA3QHIe AKTORD,

3} CM. aKThL 0TH 68 p. Ch. I(enyon, Grek Papyri in the Britiseh Musenm
I1, N 154 (erp. 179) v. 13 sq.

24 3T0 YyEa3ab BHOEDBBIS ‘\Vewt,ly Corpus Pap. Rain. I crp. 14.

1*%) Corp, Pap. Rain. NN 64, 90, 103, 104, 106, 109, 112, 113, 122, 123, 130—
132, 141, 144, kb comanhnin, Beb 9TH akThi JOWAIN 00 HACL B'hL OYEHDL hparye-
TApHOMB BHTE.
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SE®Y xai oizovopt@v»: (JOPMYda 9TA CTOHTH BL CBA3M Ch PerucTpaici
O3EMETBHHIXD PaBh Bh ToseMeIbHoMb tatacrph (B@hodvuy iyutioewy),
M 03HAY2ETH, IO BB ITOMb Karactph oruymgaeMas NeABIKAMOCTL 3HA-
MATCA MHCTOI0 OTH  HPeABAPHTENbHKXT OoTMETORDL 0 mpomawt w ors Bes-
KHX'h BELIHK X'b 0GPeMetieHiil (atuovop.ia), LIABHMMb 06DA30ME OTH I HIIOTeL ! %),

HaGmonan ators nemswbuno ma uporsmenin paga croubrii momro-
PAMYHCA COCTABL aKTOBL O KYIAB-pPoRams, HeNrss He MPHITH Kb 3210~

%) Bh TeKCTh 3aTPORYTH BLICOKO HHTEPeCHBIH BONPOCh 0 pPerdeTpaLiiu
BEUHBIXT NPaBh Ha HeABHKUMOCTL 110 IPEKO-ePHIETCKOMY [pPOBMANIATLHOMY
IPaBY, BONPOCE, HeCTh OTEPLITIA M YACHEHIS KOTODArO—Ha, OCHOBAHIN JAHHEIXD
U3 MAUAPYCORb—IpuHa/ekurs Mitteis'y: em. ero smionsi s Hermes, XXX,
erp. 592—605; XXXIV, erp. M -938, u By ocolGesnoetH BEH Archiv f. Papyrus-
forschung I, 183—199.—Hecomnbanents npencrasaserca CIByIONee: eyu@eeTso-
BABUIG uB/aBHA Bb LrHnTS 103eMeapHbIl KATAGTDSH. BO BpeMi, Kb KOTODOMY
OTHOCATEH [0EA3AHIT nanupycossh, npioGphias zxauecuie YUpeaenia, MpHBOgS-
aro BL SCHOCTb H PVIACUOCTL NO3eMeJdBHBUI npasa, w0 86 T. 4. ,BiBAsiluny
gqutygeay BaHOGIUINCL AKTbl eDecBOBHIS H BEIHATO 0GPeMEHeHis HeaBUKHMO-
crefl. Texnnra sanueeil noseleHa  Opa@ JIo. TAKOH BBHICOROM CTeleHH COBEDILISH-
GTBa, 9TO OTKPBIBAJIO BOZMOAHOCTD SAHECEHis TAKHX'h BAIIHCEH, KOTOPHIT Ha A3KKE
COBPEMEHHRIX'D BOTIYHHHEIX'G YETABOBDL HASLIBAKTCH ,TNPEIBapPUTeNbHLIME OTMET-
kaMi* naa ,Vormerkungen®, no whseuxo#t Tepmumonoriu. Uporeecs yrpbreni,
HOBHAMMOMY, CBOAMICA Kb eabayomemy. OraymkiaTe]s coodl@arh 065 OTIYIKIE-
HIL BB HEHTPAJILHOE BOTHUHHOE VeGTAHOBRISHIe APrphadun eyntiszv¥, KOTOpOE,
HE HaIs TPenaTeTBil KL aKTy ORUYACIeHis, 1Eaamo y eebd Bh peecTph npenpa-
PATEALNYI OTMBTRY W a0 3HATH MBCTHOMY N0 HAXOMKASHID HMYyLIecTsa,
HoTapiary (, yoawsfou® —XoTd BeTphualovea W Apyria HauMemoBaHia): 3mbeb co-
BEPUIAICA caMblil aiT'h OPIYHIEHIA, B3HOCHIUCH [OLUTIHBL H OTCIOAA- e MOCTY-
naso yeEaomiIeHle BE LEHTPAILAYO »JBhwollxy ., roTopas ofpamana npejsa-
PHTEILHYI0 OTWBTREY Bh OKOHYATENLHYIO 3aluch [EPEecBOSHiA MM OGpeMeHis.—
[Ipasnxa, ocofenno Bamubil ¥ 1060 THLT IJA WPHETA BONPOCGH, A HMEHHO ¢Te-
IeHbL OCYIIECTBICHIS B TPeKO-eNHIeTCKOMD 036MeJbHOMD Hpash TOro Havada
KOTOPOE UPHHATO HABLIBATL ,MPHHIGHIOME TYOIM4LOCTHY, 0CTACTCH HEACHLIME....
HO HEJb3# He COTMAacHThed ©h Wenger'oMb, KO OHB [OBOPHTL, YTO HGTOPHKO-
IopuiHydeckoe uay4enie namupycons filr den Rechitshistoriker eine nene War-
nung davor sein muss, die Rechtsgeschichte vom einseitig nationalen Stand-
puncte aus zu betrachten* (Wenger, Papyrusforschung, erp. 29). Beureps uas
MEKAETH Ha T0, 4T0 WBMeUKie MCTODHKH npaBa yCBOWIM cedl o6hYall UPHITHCH-
BaTh YecThb N300pHTeHis MHOTATYTA BOTIHHHLIXD KHHIE M BOTYHHHON BaltHen
PEPMAHOROMY I0pHHYecKOMYy TreHin. BT nemasilee BpeMmsl cuaasdHckie ydYeHhe
(Tepuuexs, Panxa, Ywasnpin) OTKpLUH BB aAMATHHRAXL CBOGH CTADHHEL eyle-
erpopanie Bb XIIl phkt B Boremin u Mopasin 7. H. ,3eMCEUXT J0GORD"- -0,
THIIOTEYHLIX: BHHTE. Teneps ke NpHXoJATesS MPUBHATH, YTO H HADOJIB AHTHIHN
RVALTYPBl BHAIA U BYMBIM yAOBISTBODUTL IOTPEGHOGTH B3aHECEHId Nepexoa
MO3eMeIbHLIX L [MPABT, BH ﬂ)'(I.'Il{‘:l'ﬂD-JI[)CTDB"f')[.)HHiI NO3eMCABHBIN KHWII.
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feniio, 40 Bh HOrapiaabnoii nparrarh Franra u, OHTL MOKETH, BOCTOM-
UBIX'L [IPOBRHIE UMIIepi BOOOLIE CYMIECTBOBATH N3LABIA CAOMRNBLUIRACH
M TPAIMIHONHO COXPAUABLIIHCA POPMYIAPD. Ho ommdouno 6ua0 06 cun-
TATH BTOTH (OPMVIAPD ACEYCCTBEHHHNMD w300phremiems HOTApiyeoBh WIH
WHBIND COCTABATEICH JOKYMEHNTOBEL: H srbes, kak® B Besxh, UPARTHEA 10-
RYMESITORD JHis  3aRpbiuders b Goxbe mmm wmembe yIagnON IOpPIAHYEC-
ckoft  (oparyimposrk, To nommyamie crbaxk m e mocobicreil, ®oTopoe
cOOTRETCTBYET: TIPABOBHIMG BO33PHHIANG HADPOAL H CIOKHIOCL B HEMD
H3JABHA, TIYTeMnh 06nvyad.

Manberno, aro b nocabgmia cronbris 3ama(HON  pUMCLOil HMIEpi!
Hawa1o  coBepmenia  cabaoks BL mmehMennoi  QopyB, H3laBia HIAPORO
pacipoctpasennoe na Boeroxh '27), nponukaerTh M PACHPOCTPAHALTCA I
na Banarh;  G5Arogapa HTOMY BOZMOKHO TIPEITONOKHTE, UTO HOTAPiaih-
nas npakmita BOCTORA ¢h ed TPANAIONTBING (OPNYRIDAMY, BT TOH HIH
poit whph  okasmBaers BIiANIC HA NOTADIAJABHBIT CTHIb Bamy@. Bo
HaureMb  pacuopamenin  umborea QarTel, EOTOpLIe, 1O rpaiigeir MEpb,
104 AKTOBDL LYILIH-NPOJARH HM03BOIAIOTS dposbputs ITO HpeIuoI0sLeHIe.
Ao usshernsie ¢p navaga XIX croxBria 121), «pasenuckic Opanveckic
AOKYMEHTEI», KOTOPHE TPEACTABIAINTD cOPOH BaUNCH BB 1POTOKOIB! CYAd,—
PIABHEME  00pazows pasenucrofi. Kypil,—coBepmernin PasInIHHXD k-
10k, BL ToMb wneab uw wymwn-npopaacm iy Uxn  jara,—O0ALIHICTBO
nan waxbs ornoenres kb VI Bbiy mameit spul,—jbiaers 9T LORYNEHTH
Bh 0COOEHIOCTH HASHAATENLHLIMH, TaKb KARL OHH CTOATL Kawb Obf Ha
pyGemt craparo m HOBaro Mipa it npasa. B paBemuCEAXE RYMIHXTD M
NAXOAUND TKe CTAThI0, BHITOBAPHBAIONIYI0 HENPHROCHOBENHOCTE 00,1212~
i HOKyIATEIA OTT RAKEN®H OBl TO 0N OBI0 OYAyunX®h BMBIIATENbCTED
L HEro NPojaBIa M ero IpPABOLUPEeMIHKOBL; OlA pefarriposana 3xbeh
ciabyompss 00pasoMs 13%):

127y () yayasrh THELMEHHOGTH ¢X6AOKDL W J(OTOBOPOBD HA TPeYeckoML BO-
crowh, oM. Gaeist, Formelle Vertriige des neueren romischen Obligationenrechts
(1845), cp. 419 enx., BH ocoGenrocTH orp. 421.— Mitteis, Reichsrecht, erp. 515 eaj.
Rabel, Haftung, crp. 35. Wenger, Papyrusforschung, erp. 34.

129) Papenckie NOKYMEHTH Buepsble muaganh Marid. 1 papiri diplomatici
(Roma, 1805); oTeija uxXh nepenedarats: Spangebery, Juris Romani tabutae nego-
tiorum solennium (1822 1.), 4¥THl Ky nowBuess noxsb NaNe 48—60.

129 () papeMHCKNXD jlokyMentaxs ey, Rudorff, Rom  Reehtsgeschichie I,
8 87, erp. 233, npum. 10.

1) Marini, NeNe 114. 115, 118=Spang. N 49. 50. 52a. Rabel, c1p. 42, mpms 1.
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«venditores profitentur nullam se in posterum actores,
procuratores, heredes successoresque suos adversus comparo-
torem aut heredes ejus wmoturi causam, litem, actionem,
petitionem, repetitionem, vendecationem, controversiam ob
eam rem habere aviturnmque esse in rem, aut in personan».

AHazoria ¢b 00BWAHICMD TPEKO-erHIETCRAr0 MPOAABIA: «p1) ETe-
hevacalai pe pnd’ alhovg OmEp Epod Em ot Ty @vovpdumv pyde éml Todg
TApd 9o Tepl pYoevos Amhd: T 0f Tjc wpacews Tpomw pydevin (Corp.
Pap. Rain. N 9 v. 14 sq.) uoxauas, ¢ TOM JUNIL DasHnied, 4ro pa-
BEHHCKIE akTH PACILIMBAOTCA BB RABINIMINEMDH MHOroCmosix '3'), PapuwMT
00pa30Mb, Bh PABEMIICRUXD AKTaXD BeTphuaeMs adsiedie npojasia, Iro
OHB 10 YYHHENd NactoAiei HPOjALEH He COBEPIUMID OTHOCHTEILHO OTTYik~
Jaemaro 0O0TBeRTa HURaLOW eybiarm oruydgieHia Wi ofpeMenemid; Ipo-
MaBels rosopars f32):

«nulligue antea pm't-ioues juris sul a se donatas, cessas,
neque distractas, nec alieni offeduciatas nee cum quogquam
s¢ eas habere €ommunes neque per cautionem neque per
venditionem <aliove  quolibet jure traustulisse, sed sui juris
professus ests...

31, 9TuXS ARTOBH _OOHAPYLHBASTCH, TARAML 00PA3OMB, ITO Bb T. II.
«BY.IbFAPHOMB» | PHMCKOME 1rpaBB, —ymorpetiageMt 9TOTL TEPMHHD B 3Ha-
YeHin, VCTaHOBICHUOMS 32 nuMDb DBpyHuepoms 133).—o0a3annocta  11po-
maBua  HMBIn  COBOPIIEHHO T0-KE OCTpPOeHie, WTO H BL Ipasl rpero-
erHITeTCROND.

Or1 3TIXT SBTEUIH auTHYnaro npara mepeigems, crbrya PaGeso 134),
Bh 00.J2CTh FEPMAHCKATO TpaBd; (OPMYRAPIEE COODHHKH IMOXH Mepo-
BONAPCEON H ROpOJMHICKON AalTh Ooratoii Marepiars aua onpexbsemia
coctana crbIkH RYIUI-Upogaxu; @ 315ch 06A3aHHOCTH NPOJABIA BD CBOEMT

Y Mitteis, Reichsrechf, erp. 180: ,Hs ist nieht unmiglich dass manehe
der in den ravennatischen Urkunden vorkommenden Clauseln aus dem Nota-
riatsstyl des Orients starmnen®. Rabel, Haftung, erp. 41.

B2) Warint, NeNo 115, 121, 122= Spang. NeNa 50 55. 56.—Rubel, Haftung,
eTp. 86, npHM. 5.

) Brunmer, Zuor Rechtsgeschichte der Urkunde I, erp. 113. 139, Deutsche
Rechtsgeschichte I, erp. 235.

131y Rabel, Haftung, erp. 42. 43.
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MOCTPORHIN  00HADYAKMBAIOTH GIN3KOE DOXCIBO € HOCIPOCHICND HXB BY

arTaxn rpero-ernnercruxs. Haraagmo sro crassiBaerca e cofepRaHIn
yenoBHOf wactn neycrofiku, Ko1opoii (pankckie Qopmyrapw exphrimory

CHIY NPORaKM: Heycrofka MoueknTn yaarh o jasossoms cayuath:
a) ecit camp TpofaBews TN ero macabianrn HPEIBABATE  Kakoi-n1ndo
CHoOph k% nokynareiio, u, b) ecmm cnopn Gyiers npexnaBient TPETHUMH
JHOAMM, & NPOAABENb HIM er0 HACKLAHMEN IIe OkamyTL BT aTOMb coph
HOKYOATENIO 3aINTHL.

Form. Andecavenses 3°) Ne 21... et si fuerit (a) ego
ipsi auf. aliquis de heredibus meis (b) vel qualibet extranea
persona, qui contra hanc vindicione... agere conaverit...

Ihid. Ne 27 '%)... et (a) si quis de nus ipsis ant de
propinquis nostris (b) vel qualibet extranea persona, qui
contra hane vindicione agere eonaverif...

Marculfs formad. 1. 11. N 19 137) _si’ quis vero... (a)
ego ipse aut aliquis de heredibng vel proheredibus meis (b)
seu qualibet persona contra hamne venditionem venire tempta-
verit, aut me male vindedisse convicerit, et a me vel a
meis heredibus non fuerit defensatum...

Ibid. Ne 22 138) . siquis vero... (a) ego ipse sut ali-
quis de heredibus meis (b) seu qualibet persona contra hane
vindicionem venire temptaverit, aut eam infrangere voluerit...

Formad. Turomenses No 5'39) et si fuerit (a) aut ego
ipse aut ullns,de heredibus meis (b) vel quislibet persona,
qui contra hanc vinditionem... repetitionem generare prae-
sumpserif.....

Ihid. NoXNs 7. 8.

Cartae Semonicae No 2 149) ..si quis vero... (a) si ego
ipse aut ullas de wmeis heredibus (b) vel quislibet opposita
persona, qui contra hanc vindictione ista venire conaverit,
et a me vel heredibus meis non fuerit defensatum...

135

) Monum. Germ., Leg. sectio V, Formulae pars prior (ed. Zeumer), p. 11.
198y 1bid. p. 13.

137y Thid. p. 8.

) Ibid. p. 90.

13y Ibud. p. 138.

MOy Ihid, p. 186.
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Formulae Sulicae Lindenborgianae No 8 1) et si
quispiam deinceps... (a) si ego ipse... aut ullus de heredibus
(b) seu quelibet extranea persona... contra hane cartolam
vendicionis venire ant eam calamniare praesumpserit...

Th-me ugen rocnogctByOTs U B OparThib Janrodapackon M42);  pi,
1. #. «Cartularium Langobardienms 3) mowbhmenst g% dopuyim, koro-
puist JOMEEHD TMPOU3NOCHTS NMPOJABENL NPU BPYYCHIN TOKYHATeNO JOLY-
MeHTa 1POaKH, OAHa ¢b Ooxbe m jpyras cb mewbe wmpoknms conep-
wamiems o6gzannocreli npogasua. Cormacno 1epBod, KOTOpas HasBaua
B coopunkt  «venditio cuin defensione» npoxasens u ero nacabymmm
00A3aHE He TONBKO BO3ACPAHBATECA OTH NPEIBABICRIT KaAKOro-65l TO Ml
ORNO cHOpa Kb JIOKYNATedo, HO W OOARANN €My OKA3ATh 34IMHTY [PO-
TABE BCAKAr0 TPEThAro amua «ab ommi homine defensare». Bo mropoms
bourbe ysgows Qopmyaapb—venditio sine defensione—upogaseis npHHA-
MAeTh OTBBTCIBEHHOCTL aumb 3a JuEbss ghiicrsif, kyta, pasymbercs,
OTHOCATCA PACTIOPAKEHIC OTTYHMACHHEIMD OOBEKTONS 110 TOH HIM HHOA
cxbaxl BB 1MOAB3Y TpETHHXD MHILH.

Traditio” venditionss cum defensione (Mon. Germ. Leg.
IV p. 595) form. Ne 2. trade... quod dehine inantea a
praesenti die proprietario nomine faciat ipse aut sui heredes
aut cul ipsi dederint quidquid voluerint sine omni contra-
dictione tua et buovum heredum. Et insuper esponde te, vos
ab omni homine defensare; quod si defendere non potueritis,
awb st per quodvis ingenium subtrahere quaesieritis, tune in
duplum illis eandem venditionem restituatis,

Traditio venditionis sine defensione, ibid. form. No 3...
et si apparuerit ullam datum aut factum aut scriptum aut
aliqua firmitas, quae in alia parte facta habeatis, et clare-
factum fuerit, tunc de illa parte unde hoc apparuerit, pro-
mittatis ab ommi homine defensare... et si non apparuerit...
nec promittatis illi defendere nee restaurare...

Wy Ihid. p. 272,
%) Cpeu. o manrobapiucromt Qopuynaph Rabel, Haftung, crp. 42.
%) Monument. Germ. Leges. IV, pag. 595.
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Cripammsaerca Temepn, Kakh OOLACHUTL 9Ty ONNR0CTL TEPMAHCKEATO
npaBa QPAHKCKOH DIOXH NPABY IPeKo-ermierckoMy?

Pa6eas o0bACHARTL 9TO ABAGHIe TIpesae Beero “ucro mubummmw,
OPOUECCON'D Peleniin: cjaomnpwiics v worapiaapuofi nparturs Bocroka
qopuysaps nepewens na 3anann, u sxbes, nepemcont Punepin, coxpa-
HWICA BB KayTeAApHOR HparTurh repMasckuxs reppuropid  QpaHeckor
amoxu. Ho Padeas yrasmsaers u japyryo, Gorbe rayGokyo npuummy:
caMa Demeniia  MyRoro (opMy.apa, uo ero Mubulo, MbCinMa JIHMWbL Bb
HPeANoro®enin  0codoli Simzoern 0 popcrsa  MLETHBIXTG  HAKIOHAIBHKXD
HPABOBRIXDL  BO3spBHIA ¢b IOPBAHICCKUND COICPKAMIEND  PELHIUPYEeMaro
gopuyaapa 1), Usp asyxs oruxys odnacHediii dpmaws, kpururn PaGens,
0e3yCJAOBNO NPUIHMAA [IEPBOE, MOBIAHMONY, CKJIONEHS 33 BTOPHIMYL OTpH-
IATh BEARYI enny 1 suaveuie 1°). Rouewno, wbrn umkaraxs ocuosaniii
OCITApUBATL BOZMOKHOCTH TOH DEmelnmin, LoTopyionmpemonaraers Padens;
Ooike Toro, oma upexcrapigerc:a BechMa sbpoaruoi. WM Bce ke, mnepe-
HOCA HeHTPh TRectn phiienis sonmpoca Ha BHYTPEIHEE POLCTRO LpaBa
HAMIOHAJBIHAr0 W penunuporaiaro, Padeuas, wo nameny mubHin, crodin
sHauuTeaALHo Guamae KL mermnb, whwy dpmans. Paspbuenio Bonpoca,
AYMAETCH HAMTD, MOTYTDL MOMOUL CBRUBICNBCTHA HAIHXD CTAPHHNBIXG EYIl-
yuxb. [IpaBga, ux1 CruIaxh @YIEErBeHH0 PASHATC OTb BHINEYKA3AHHAr0
nocrpoenia  POpMyIAPOBL  FPEKO-erHueTeRar0 M (PpPaHKCKO-TePMaHCRaro;
HO 3THML NpEEe BCero uenmouaerca, cadMa o ecedh mano sbpoarman,
MBICIE 00 O0PA3OBAIHE CLIZAA H COCTABA CTAPO-PYCCKAXD KYITHXD IIOAD
KAKMMT AH00 WHO3EMHBING  BHIAHIEMD; Ch ADYIOfd CTOPONB, 9TO HMEHHO
1 gabaaers ocobenno BaMHLNL M WBHHLIMG TOTHL BRBOLG, KOTOPH MOJY-
vaercd u3h pazcmorphnia mxt copepiania. A MMEHNO: JOJIKHO JIPHSHATL,
uto u 3abcs cpasannocTh, Hajgaraeman cabuakofi ma mpojaBua, BB Cylle-
CTBEHHOM'h CBOEMT COJepAKamiy exojxurea ¢b ThHWh 910 MO BHLIE BT
3TOM’b  OTHOWICHIN HBBICRIN 135 JORA3aMill aKTOBL AHTHYHBIXD H rep-
MAHCKUXD.

Ecau we cunwrarn ornocsamefica wpr XI pbry mymuein Antonia Pus-
JIAHAna, ,u.penw[%ﬁmi;i Hamm  kynyid  Bocxopats b kb XIV by m
otaocarcs wh semal Hosropoackoii, tounbe otzacta Jsuncroi 148). Pe-
JAKTAPOBANB Apeswrbimnia ueh HUXB OTH HMEHNHM TOKyNaTeld, OTTHYAITCA

***) Rabel, Haftung, erp. 35.
") BErman, Savigny-Zeitschrift, . 25, eTp. 458,
%) Artel Opugnueckie, N 71
10

Crapo-pyc-
cKia Hyn4ia.
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kpatkocrsiec pejakuin u O6kjmocrsio wpupndeckuxs onpexbaenii. Haau-
naa ¢» XV n XVI sbra sor mwbens kynula mockosekia “7), a rawixe copep-
WeHHBIA BL TEPPUTOPLAXTD  3aNajHo-PyccLaro rocyapersa M8) b pejan-
wied, mawbuennoii u Goabe pacnpocrpaHeniofl, u zuaTHTEALHO Gomlie
D0oraTeiNT IOPHAHYECKHMD COjepaanieMs. Yike Bb jpeiurbiumxs RymaENs:
npiofphrarent HAXOAUTH NYKHBLIMEL yEasarh, wro npiodpbraers onn 10
WIH MHOe HMYINECTBO «OfEDenb», «BOPORb», «00eXb», «cedh m csoams
abrams sebrE», «Oe3b BHEYna» m BCh 3TH  pAsTHUNBL  BHpaskeHid, Y-
MAGTCA HAMB, BHPAKAIOTH Ty-ke MbCHb, 410 H o6buiamie rpexo-ermier-
CKArO NpojaBua: «pn Emehevgedibxi pe pRd AMKOLG ORep Epod Em( aged,
I TAPANTIA, KOTODYID NOXYHaxnh DHMCKIR norymareisn Bh Bagh cramy-
aamn npofanna <habere licere per se venientesque a se personas», wi,
HAKOHEND, OroBOPEA NPOJABNA B1L PePMAHCRIND altaxs o npojanh «sine
omni sua et suworum heredum contradictione»s. . €. OHH HCEIYAOTI
BO3MOKIOCTL  GvAymiaro cropa uim syBiiatrenscrsa BpojaBia H ero Ha-
caBunkosn po OGNaTaHle TORYIATRNS; W B WBKOTOPHING aKTaxt MHCIL
9Ta BBIDAKEHa BL OTEPMTON  (popMT; TaLOBE H3L AKTOBL JBHHCKHXD K
smockoBekmxn: A. F). Ne 71, VI; N 97 m No 98; ocolenno xapasrepaa
Bb JQHIOMY OTHOMIeNIN KyHUdd samich oFn 1508 1. ua 3eM1i0, HPOJaH-
nyio Riepcrowy Ilycrmmickomy Muomaencrony momactapo (Awrst orTn,
8% ucr. IOxn. m 3an. Poegin, I, No 48); suxben mpojasein, OroBOPHBS,
9T0 Mpojaika comeépuiena umbh «odeas whuio w menopymmmo», nbekoabro
HUEe DA3BHBALTT ATV MUICHDL TAKD:

«a norodt muh Coxarany, a Hn Moeil mkenb, HE MOHMD
abTeMs, 1M MOUMT BIYTATOMS, HH MOefl Oparhu, HU MOeMy
PORY IUIEMCHM, 1M MOMMB ONIURIUMT Henadolm mown 3eMa
OOAL MUYMEHOMTB M moxb crapuun Ilyervinsernvum  wuckamu, a
M YCIMYRAMUCE 63 Y0 3eMAU»...

danske, no awraxt XVI sbra mst serphuaems craxso ¢ sahpe-
HIBM'D HPOTABUA, Y10 10 YUMHeMid HACTOAMRH NPOJALKN OHL He COBep-
ML OTHOCHTEIBHO OOLERTA ed HHKAKOT0 paclopMIATCABNAr0 akTa; 1o
4T0, ecHH-OM HAWEICA TAKOH aKrb, TO OWDB, NPOJARENb, TPUHAMACTL Ha

) Arret 0prauuecnie, NNd 72—99; Awrsl, oTHOCAIIECH N0 Opum. Gurra
JnesBH. Pocein, 1. I, NoNe 147—152,

%) Akthl, orHOocsmieed kb meropin ww. u Banmax. Poceim, 1. I, N 6,
43 69, 225,
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ceGa 0043aHHOCT BAUMIIATE HIM  «0MUINATH» IIOKyHaTeas «oTs Thxn
ga6axs ura uphiocreiiy § He BBECTH NOKYIATeXd Bh YOHITOKD (CM. HAUD.
\. I0. N 82, o 83, N 89, A. 0. B. II. Ne 147, XXII); B85 BHIY
910/ CTATHN HEBOJIBHO UPHXOIATT HAa TaMATH TOTh QOpMyIapDH JaHrodap-
ckaro mpasa, xoropmil B «Cartularium» naasans «venditio sine defen-
sione». Ecrs, nakomems, akrsi, rab crarsa 005 0wucTEb peiaxrapoBana
HACTOALEO MINPOKO, 94T0 TIOXH MOHATIE JNNA, BCTYUICHIe KOTOparo 06a-
AL OTPAMATL TORYNATEAb, TWOXOMZeTh BCAKIA BCTYNUMED. & e TOIBKO
NCHOBHIBAIONII cBoe NpuTAsauie Ha awrh, BHIAHAOMDL TETepenrnuMD Upo-
;aBuoMb. Tawh, nanpumbps:

A. 0. Mo 71. V1. «A wxmo 1moune uacrymati Ha TH
3eMild, WHO ounngasn 1 3emiu Oumuopy n ero  EraMb.

A. 10. X 79.

A. 10. N 83 (orp 1550 ) «A Bhugaryrs na vh moRkim
Yy KOro mudyaL kadashi WIH SAHHCH [OPYWHKC Wil UepeBoi-
Hple... H Muh m oMoewy ceMy... OFn Thxn wadarn n sanuced
ounuaTy Th momum... a ue yIuems Mu 0ok Thxh Kabaan u
sanuceii oumnaryH, e wa mub.. B3ary no ceil Kymyeir cro
pyoiest geterny’ («duplum pretii») u ap.

Cpsu. Taxxe BuiflenassalmBylo kiesckyio sanuch orh 1508 (Ak. kb
ner. ok w san Poceiw, I N 48), b cratea o6n ouncrkb  penarTi-
POBALA TAKD:

«A XTO ca OYJeTh Y TYIO 3eMTI0 VCTylaT, A palh X04y
¢h HUMH IOCIOIE 68 OMUINATHY .

Wrags, B BL crapo pycckomt upask sawbrmo, n mpu ToMb  Oess
BCAKMXD CHBIOBH Kakoro Jn00 G@NO3EMAAr0 BIIAHIA, TAKOE IKE ABOALOE
cofepxanie o6AsannocTeil UPOAABIA, KAk M BH UPaBh TPero-eruiercrons
u crapo-repMatickoms. OueBnwuio, daro wbt Hwbews ybao cb Biisuiesms
IpHIAEYS ¥ HAeR, [CBACTBOBABIIAXTG OXWHAKOBO M BDL Hpash aHTHYLOMD,
u BbL npash woso-espomefcroms, u na Bocrowb uw na 3anaxb. IIpommi-
HOBelie Bh ATH WAeH JAETh BHIIeYCTAHOBIEHNIOMY COCTaBY O0043auHOCTe
1POJABIA OOBACHEHIE NPOCTOE M eCTeCTBCHHOE.

Ilepeianofi Qopmauiefi kymIu MOBCIOAY JABIACTCA T. Il KYIUL1 HATY-
pamsias Bb eMpert menncpeicrsennaro oowbma semu wa peunsrn. Iomo-
dienie 9T0 He BLI3HBAGTT CHOPOBT M BT BHAY BHINEIPHBEIEHHBIXD AKTOBD

Buinonwr.
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e MokerTh nxt pubBarh. Ho ua sompocs o0s agderth marypassuoi
KYIOM, MBI IOTyTaeMb, HanpuM., orh Dexmanma '), (xoropwit Bn gan-
HOMS caywal amws  pupamaers oGuenpunatoe wubiie), Taxoft ormbri:
fipeanorarad, 4¥0 UpOLABENT COOCTBOUHMEKDL, HATYPANLHAA KYILTA jrhil-
CTBYETH  HCKIIOMHTENHHO BEU[HO, He CONPOBOKIAETCH NHKARHMH mocilj(-
crBisbut obyzarenberBennaro Xapakrepa., Kakn nocuburens tagof orsbrn,
AYHUIe  BCETO  BHANO HMsh COCIABA H CORCPKAHIA BHIUENDUBOISHHBINT,
acropn. Ompbrr Bexmanua mpaBmient Tuu, ard Takxuxs cragii BH pas-
BHTI 1paBa, KOTOPHS Yiie Baatbio™T 0e TONBEO OHNTIeMD BeIHAro
lpaBa, HO M TIOHATIENT MCPEXOJA ITOFO HPABA L0 TPEOMETBY CAUHATHOMY .
Meiay Thwb, exsa-mm Bo3MOKHO commhuie b TOM'B, 9TO VKA BHIPAGOTKH
I T0r0, M APYFOr0 INOILITIA NEOGXOAMMS OBLIL UPOIOMKHTEILHEA H CI0sH-
B HCTOPHUECKifi mpoueces. Ocuopube (hasucut ‘9roro mporecca oTEpHI-
BAOTCA HAMD U3D COMEPRAHIA  BHILICHPHBEISHMBXT  AKTOBL Ch J0CTATOM-
HOA scnocthio.  Cabynrs 3a oriwn  npofieccoms co Bebwh Thuh BuuMa-
HIeMB, KOTOPAr0 OHDL €AMb 10 cedd BACITYAIBACTD,” MW He Oyaesms, 60
BLITOMNENIe MOA06HAr0 POiA 32 1Q8N CTOMRMYIO-OB HACh 1 PAIOMT TEeM-
HbIXD W CHOKHBIXG  BOUPOCOBD HCFOPIA MPABA, B HAZOATO OTBICKIO Ghi
otTh  upaAMon  uwban oObacHelia  €ocrana 00a3anIOCTei IpoJaBa 1o
kymrh Gest manmmmamias Orpamagnyca MOSTOMY MHIOL CAMBIMG HeoGx0-
JAMBIME.

Mot wbpuo Ouperbmvs, cocrosimie apesmaro UPABA, eCIH CRAKEMT,
410 NAMYPALOHER  KYRAA | 8F NEPSUMIBLL: CMAIATE CG0CL0  PAIBUMIA
COBCPWEHNO  Ne IWacms @ewnaro  afienina, a dwiicmeyems uckmow-
meaviio  0bazamervemsenio °°). Beu, ppyuenuas MOKYIATed0, MOCTY-
aeTh B ero ofrajanie, uo obragaiie at0—roa0 (nuda detentio), -
ureno searont samur.  [owymarens inments samuarn NPOTHRD TPETHHXT,
JIIB BB TOMTL  CMBICAH, TTO HE MOMETT OLITL cropouoft B, npouecet,
JMH TOAHATOMT, ON'h, NViRI2eTEA B'b 3amETh mpogaBua n 06A3bIBAETH ero
ko 9101 sanurh. O6bL aroMb MBl yEe WoxpoGHO TOBODHAM BL EPROIl
raash 151). Ho moxynaress (1 ero macrbanuEn) crogn ke Gessaniarens
HpOTHEL, CAMOr0 HPOTABNA H ero HAcIBAHHKOBDL, KOTOPLIE BCErfa MOTYTEH
norpeGosary Bosspamenia amn seuw *2). W w1, Bugy aroro HORYHATE!D,

') Bechmann, Kauf J, erp. 102 exn. 318, e

%) Rabel, Haftung, crp. 53.

) Cwm. soime, ™ 1, § 9.

%) Jlokasatennerso atoro mpasa NPOHSBOTHALO UOBOPOTA HPOIKY JHEIHT D
BA CABAVIONCMD!  'DERO-STHOCTCRI® AKTHI K repyalickie  (\panrckoit smoxu, yra-
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4TO6KL ¢b OAHOE GTOPOHBL VAGPKATH MPOIABIA OTH JTOL0 TPeGUBAHIA Bbi-
JAYM BEIH, Ch APYCOR—BO3HArpaguTh ceda, Ha CIywad ed Buyayn, yro-
BapuBaetcd Cb UPOAABIOMD, 4TO OHb (mim  ero HACTBARARN)  OBAZAHM
OYAVEDL YIUIATATS eMy H3BECTHY, M Kakh MOKA3HIBAIOTL ARTHL '$3), MIOIMA
OWeHb 3UAYMTETBUYI0 CYMMYy 32 10BOPOTH K6 ce6B Bemm. Ora BO3MOM®-
HOETh BEpPUYTh KL ce0b Beurs BB €BASH €1 IPABOMT 3AUHILATL €€ NPeLb
TPeTHHMH JTHHAMH [OKa35IBAeTh, UYTO BCA [ONHOTA BAACTH HALh BEILBIO
0cTaeTCd, HeCMOTpA Na MpOoTaKy, 32 MPOJABIOMbB, & [ORYIATENb H3hL
cxbiagd  upioGpbraers rpowb umero QarrHueckaro OOKALAHIA W [0XB30-
Balid BeU(pl0, Wb Mpaso TPe6oBarh OTh Hpojasua (mmw ero Hacibi-
HHKOBB) BHITOBOPEHHYIO BB jorosoph sa npekpamenie jxbicrsin cixbukn
CymMy, ¥ Ipaso TpeGoBarh BTy OTh TPETBHXD BCTYNIuEoBs. Takoso
nepronavaIbHoe 3navedie u jabiictsie exbikn KynMIH-HPOAAKM.

Jansubitmee passurie HaupasieHo Ha_ yEpbiIeHIe INO03HII TOKY-
narejs u Bb coorsbIcTBiE ¢h ITHMB HA OCHabIeHIe CBA3W OPOJABIA Ch
gempo. HacTymaers nopa, KOrjia NMpojasenh u ero AacwbIHuKH yike Ie
Moryrs Ooxabe mosepuyrs b ce0b Bems, KOTAA BCARAA NXE TOUHTEA BL
ATOMT HANpPABNCHIN Bieverh 3a_co00il Jmuls. yinfaary yRasauuoi Bb J0ro-
BOpb CyMMB ¢ coxpaHemieMb Beild 3a noxymarerems. Slcuo, wro 1
910fi €rajin pasBHTIA NQRYMATENs Yike He MNpPOCTOH o6iajarelh Bemu:
Terieps onb mwbern Hagh BEmBI0 Biracth («Gewere» «saisine»), HO BIACTD
9rTa elle JaTeka OTh Teuepemuel COOCTBCHHOCTH: BJACTH 9Ta JAWL OTHO-
CHTE/IbHA, TAKDL KARG, ABACTBY:A NPOTUREL NMPOAABHa, ero Hacwbanukoss K

3aBh, YTO NPONABELE HWIH ero HacaABIRHEH, TPeABABUBDL GUOPH KB NOKYyNareswo,
06HBAHEL YIIATHTE H3BBCTHYI0 CYMMY JIOGABIAITE: xoal rdev ﬁnov 1 NG
xOpta Ecte® WIH XKe, KaKb roBopaTh ¢paHkcrie awrs: ,et quod repetit, vindicare
non valeat, sed presens vindicio omni tempore firma permaneat®; na ocuosaniu
3TOTO MHl BB NpaBh MpermoJaraTh A cTaxiil npequecTByOM#EXb TAk0e COCTOH-
Hie npapa, KOT'WIA YIUIATOH 03HAYENHOH CYMMLI NPOJABEIE MOT'R REpUYTh Kb cebh
BOIIE; OMEBHIHO TAKKE, UT0 IUTPadb 32 HOBOPOTH BLIFOBAPHBAETCH TOABLKO NOTOMY,
4TO Takoil 110BOPOTH G0 GTOPOHLL NPOJABIEA W ero HACKBIHHEOBL CaMb 110 cefh
opuandeckn Boamoxeds of. Rabel, Haftung, erp. 52 53.—Becbya nwoGonsiTHo,
YTO Kb 110/I00HOMY 7K€ UDPENITONOAKeHII0 [PHXONUIE Hah paseMoTphuia erapo-
PYCCKHXTD akToRh kynan Hesoauns, Heroplas poceliiCRHXE IPUKIQHCKAXTD 3aK0-
wowb, T. I, 4. 1, erp. 338. 340; 7. V. erp. 44: ,B% apesnis BpemeHn 86 ciayuab
UpoNAaKU caMo cofoil e HoIaraIocs NPARO MPOHaBUa o0parnTL &b cedéh upo-
JMAHHOE HMMYIIECTRO, VIVIATHBIIM NOKYIUIIKY [0JYYeHHHS 0Th Hero JAeHBIH®.

153y FeTh pexo-eCuneTckie agTol, L ata eyMMa BhL 3 Pa3b NPessIlneTh
MORYNHYI0 0AaTY.
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CAMUAYMIBING  HPECMIMKOBTL, ONa, He JNBAcTByers HPOTHBDL TPETLHXD THIb,
BRICTYNAIOMEXD €h CAMOCTOATeNBULIMA [PUTA3AHIAMM Kb BElld; TPOTHBS
TALUX'D INIL IIORYTIATe]s 1O TpekHeMy ue Bb upasb sauuwnats ce6s n
Alld OTpaKeHld MXb NPHTA3AHIA 1O NpeKIeMy Hy:jaerea Bb  sanurh
npojasua. Ha arolf crajin Kynna-npojaxka ecth neperava  MOKYHATEH
BCOH BIACTH NPOJABUA 1L HEIMbIO €T 0GABAHMHOCTBIO SAL(UIATL IOKY-
naread BhL Tedemin m3gberuaro cpoka (Bh repmamckonb mpash «Jahr
und Tag») orp BCTYIUMEOBL; W JMNIL MO HCTEYCHIH ITORO CPOKA TOLY-
nareab npiobphraers noanyo Byacts Haxs Bempio («Rechte Gewere» 154),
1pioGpBraeTs IpaBo CAMOCTOATCIBHO OTPAKATH NPUTAZAIIA TPETHAXD IID.
JroMy  COCTOSIII0 npaBa  COOTRBTCIBYIOTH BRIIGIPHBCASHNKE aKTH, B
0COORHIIOCTH TepuaHCKie 15%),

Jlasg wacrymnenis komewwoi craiin PASBHTIA, AAA HACH TENeph CTOJb
IPOCTOR u ecrectBermofi, crajin, KOIA. BEMQUIENIC KYIIH COOGH@ETDH
HORYMATeMO BelHoe 1paso H BHTEKAIONYI0 WL Mer0 3aUUTy MPOTHBRT
BCEXB 1 KaEIAro, NOTPesOBANCA LIMdRbI paas whkors, xhicreie hiaro
Pajia UPHYMIL, & TIABHOR  3amafiio-espONeIcROMY TpaBy morpedosaiach
HOMONIL PeLUUHPOBAIAIO PUHMCKRAFO npaBa: 310 uockbinee a0nAI0 OBIO
BHTECHUTD Takoe TYMaHHO® W HeOmpexbienHoe ABIeilie, Kakh AANIONAIbHA
«(iewere», CBOHME ACABMH A OTMETAHBLIME RATETOPIAMM BeIHAro npasa,
1t BhisBarh nswhuenis BRoupupoad w xaparrepl Beiwuaro mcra; morpeGo-
BAJICA Takme IBIbIL paxn asMbReii B NPONECCYATBUBINTD TPABUIAXD 156),
Bt pesyastarh phiictsin Bebxs aruxs HPHYHHL 3AUATA UPOAABLAMD A
HOKYTIATeNSl CTaJa D3IAMnei, 1 00A3aHHOCTH MPOJABIA H3D UPOHECCYAh-
ULXTD  [OPeBPATHINCh BB  MATEDIaJbUO-UPABOBLIA T. €., rOBOPA HHATe,
OMEIIMCNBLNIOCNLD NPOJAGUM 3 NCOKAIWHIE JAUGUMBL CMILHUIACS OM BTN -
CMBEHROCIYIO 30 Meyemanogienie npasa 7).

') Rabel, Haftung, erp. 190 u npna. 1, 2. 3.

) Jlas repManckaro npaBa, Ha HEIABMRHMOCTH  (PAHKCKON BIOXM oM.
Hibner, Immobiliarprocess, erp. 106 eam. naa Janrodapjeraro upasa Kannen-
giesser, Processhindernde Einrveden (1878). eTp. 46. 50 enx., aaa eTapo-dpaHIys-
CKare npasa uJsrbBeTHut HeTopnirt ero Ginoulhiac (em. lohbé—Duval, Revue
histor. 3a 80 r. erp. 548, npua. 1) BRICTABIACTE eabayouee nonoxenie: ,le ven-
deur conserve la saisine de la chose jusgu'a ee que l'acheteur I'ait acquisc
par an et jour vis & vis de tiers“—nun upasa rpewo-ernnereraro Gradenwiiz
Einfihrung in die Papyruskunde, erp. 102 can—en. Rabel, Haftung, etp 36.

1) 9rn neMBHeHIA OGHADYARMBAIOTCS MIB TON0, 9TO CKASAHO BHIUE HA
CTp. 63.

17y Mot nosBoanmu ce6h 910 0TCTYNABHIE, 3ATPAMHBAIOLIEE JBIIKEHIG HOBO-
¢BPOTEHCRAT0 NpaBa Bb HALEMD BONPocT cO BPeMEHH pelUeniiu ¢b Thvh, Yrobn
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Bossparnmea K npaBy pPHMCEOMY. BracHaomuica HsL HCTOPHRO-
CPABUHTESBUBIXD JAHUBIXG COCTABT MpPUMUTABHON KYIUTH CIYRUTD OCHOBOI,
kb [OTOpOfi Puyisne ua uepssixt NOPaXD NPUCOSTHHILIN TOJILEO 006y
(opvy; MHAYe FOBOPS LyMAA-UPOXAAL COBEPUIALACL TAKD, UTO HMPOAABELL
nepefasayt Bemp BbL o0Jajaie HORyHaTes «habere» 18) u pL cranyas-
ionnofi  Qopwh  gapaxs oobmamia: a) ne vapywmath o0uajanid MOKy-
paters 1t b) BAMAMATL GrO OTb TPETBHXDL MAWE. JTa, NPeLIoIEeHI Pa-
Geqens 199) KOHCTPYRIis DHMCKOH KYMIM MPEACTABIACTD, KOHEUHO, He 6o-
vhe, Kawn FANOTe3y, HO BMCOLa crenenn BGPOATHOCIH HTOH FIIOTE3HI
odnapy:upaerca ush CIbay0mAaro:

a) lpouavie en paspbmaers seh b neacuocra Bh sonpoch o pas-
BUTIH CTHIVAAMONHON rapairin, €6 KOTOPHMHE Mbl CrAILRHBAIHCD [a 11PO-
TREHIN TPeABLIULY Aaro pasosenin. Takb, ANCTATOMHO 1POCTOTO cOmmme-
nin cmnoyaauin «<habere licere» b cocraBoyn oGasanuoctell UPORABUA,
BOED OI'b BBACHIIGH HAMD 131 HCTOPHKEO-CPABIHTENGIBIND NAMIHXE, TT065!
orBbTUTL HA BOUPOCH, KOTOPHC Mbl BAIHIe LUPUUYKACHH ObLUL OCTABATL
OTEPHITHIMH, HE UAXOAN 111 pasphuells uxh, 0NOPH BH PUMCRUNT HCTO'-
uikavs #60), Temepn NIl MOmewb CRasathy, 10, stipulatio habere licere
per se, wim ke oobmanic ne NAPyLATH 0SaAKalris, MOKYIaTesd JALTCA MO
TOMY, UTO HPHMHTHBHOR EyIUrG-npogakh v seni sdgertn. Bro-
poe oobmanie «stipnlatio Chabere licere per gquemque» 03na4aers, 410
MpOfaBelh TPHHHMARTT Ha €e0s 00ABAHHOCTL 3AURUAMDL NOKYRAIMEAA
HpeAn, TPETBHME JAHIAMH; BK ATOH 3aulith n cocronrh T2 IOJOMHICALNA
abATeIbHOCTh NPOJABIA, HA MANMYNOCTL KOTOpofi namexaors Bappomros-
crifi opuynapns (Varr.“Rer. Rust. 1L 2. § 6) n Hapews ws fr. 83 pr.
Dig. 45. 1.—Jaxte, temepsh M MoxesMb paspbmmrs  cropubii  Mexay
Brxown u JRupapods BOUPOCT 0 TOMDL, Kakasd ML (POPMDL CTRANYMANION-
HOH Papautin cOCTABAASTDL HETOpmiucckH Goxbe panmow u, crbiosareabno,
goabe upumurasuyo gopyy 16'). Crops a1oTH RoMEeHs ObTh phurens Bh

uokazarh uto ,Rechtsverschaffungsprineip, kakh HaYalI0 OTBBTETBEHHOCTH TPO-
MABIA OTHIONL He OBLIh HCKOHA NPHCYUMMD , BMEIEHME (PaBOBEIME B033DH-
HiAMB®, ¥4 4To, ecaW aroTh upnununs IThilereutensno nbiicrByers BE mpaBh
COBPPMEHHOMD, TO He 63T, 3HAMHTeNBHOH mnomom pnMexaro npasa. IloxpoGuo
0 BaTPOHYTHIXB 3X6ek Bonpocaxt ropopuTh Rabel, Haftung, erp. 250—287.

152) Habere Bh etunyadaium habere licere“ ozsauaerh To ke, ¥ro detinere
eM. fr. 38 § 9 D. 45. 1.

% Rabel, Haftuug, erp. 56~ 63, »b 0C0GRHHOCTH CTD. 99,

%) Cu. BBILIE CTP. 87.

18t) OM. BLue oTp. S7.



HoaL3y JKKa HMEHHO na ToMb Ocmosamin, uto stipulatio habere licere
Hagaraers Ma NpojiaBua 00ABAUMOCTH BANUTH, TOLA Kakh MOZ00HArG PO
06:13aHHOCTD He BXOJUTH BL COAEPiKAHie YCIOBHWXD (OPMB CTHIYIAIIOH-
Hoit rapantii. Brime o nepsoit rash 6su10 yeramoniaewno, wro puM-
CEATO TIDaBa 0GABAHNOCTh NMPOJABUA 3aMANATS NOKYIATeXs yMbera Guia
auip B Hapbouhe pamHAXD CTagisaxh BUIHEALIOHIATO HCKA 162) - carbio-
RATETBHO, Ta (POPMA CTUHYIAMIOMNON Trapantin, WsL KOGl HpOWCTekaeTs
00A3AHIIOCTD 3AIUTH, 11e TOJAbKO BOSHHKIA DaHbBUIe ADYIAXTH (OPMD, HO
B JIONANA ObTh OTHECEHA Kb BECBMA OTIAICHHON HMOXB puMCKaro mpasa.
Haroueis, nowatsa m mpuuuna HaOmogaeMmoil B passutin rapairupyio-
med cTanyIanin cwbum Gesycrosnoft dopust yexosroi. YtoOs momaTs
My cMmbuy meodxouumo uMbrh BL BHIY, YTO TIePBAd OGASHEBASTL, KD 3a-
mth, Torga kaky, BTOpad ATOfA 06ARMHOCTH HE cOTepENTL, Db Takomn
cayuad ara cwbma opmn crTiHmyaAuin  03WANAETT, UTO BL BHRJMKALION-
uomt uekh upounsonum seh vh, wmamw Beime yike yrasammoia %) mamd-
neHis, HIAr0AAPA LKOTOPHIME MOKVIATEL Iepectaih HYMAIAThCA B CViel-
noit sawnrlh upopasua. Ho b gipyrof eroponss, 9rks 184) copepiuenno
IPaBb, KOTAZ BHAUTH B YCIOBHOH CrHuymsmtin («dupla min simplas) we
Goxbe waws gaxenbiiuce passutie. cramynanin Geayciaosuoii («habere li-
cere»); JAPYPHMH  CHOBAMH, [HABIOE  CPEACTBO KIACCHYCCKON BIOXM 11s
YCTANOBACHIA 0TBBTCTBORIOCTH OPOAABIA 38 9BHRIIO I'eHeTHYCCEM CBA3AHO
€h 00A3AUHOCTHIO ORARATH 8AIMTY, &, CABAOBATEILHO, 0INGIINCIMBEHHOCTLY
3G IBUKULO BOGEE He—GUIPAIICCHIE %R0 AUDO CBOCOOPAINAI0 PN,
a aun nOCcATONIE 0M3BYKS 00AIAHNOCINU IAURLNDL.

b) Bropoe u Becwwa cepresnoe ocmomamie I HPHHATIA YHOMAHY-
TON THIIOTE3BI COCTOATH Bh TOMT, 410 Oxarojapi ed o6h ueromm pnms-
Hamb  u3BBCTIRUL  QOPMEI KyWIM, a HMEeNUO GyMEA ¢b MadnEnaied n
Kynid Gesb TakoBOM WIN KYIUIA CTHIYILUNOHHAH, NPEKAE BCEFO PEICEAa-
BIMIOTH ML j(BA MACTHHIXD BUJR OXUOH ¥ TOi e dopMawin kyuiu T. n.
HALYPATLHON KYIUIM, H BO BTODHXB, OKA3HIBAITCA HOIYNTEHIBIME OO
n TOR me upeb, Takh KAKh U BL OAUOMB, M Bl ApyroMs cayyah upoga-
BEI(b CHIO0I0 CaMOH Rymim o0A3and OKasarh IOKymATed0 CyAeGHyio 3a-
umry. Ciabrosaressno 1a, npomacrs, KOTOPOI rociogcreyoliee muknie
orhaers Kymmo ¢ Mammpnmaniedi, rib JOKymarelr Bcerja rapaHTHpo-

%) Cam. BeuIEe orp. 63, 64.
%) OM. BeILIE cTD. 95
¥4 Eck, Verpflichtung erp. 16
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Bah, OTh KyILTH (esh MAHIuUAiin, Kb it rapantin mokynareis Heo0xo-
AMMb, TIO OOIE-NPUHATOMY Y4eHlo, 0coObi, BAL exbikun Kymim crosuiid
JIOrOBOPD, Bh AHACTBITEIBHOCTH, OKA3BIBALTCA, BOBCE He cymectByers. Mu
yike mvban cayyail ykasath Ha 10, Y10 GIWHCIBEHHOE OCHOBAHIE rOCTION-
erByrou@aro ngbuig 570-—10, 110 oOBmanie 0TBETETBORATE 32 DBULIIO JACTCS
g6 crunyamgonuoit gopwk 18%). Oxmaro stipulatio duplae (nam simplae)
He Bowbe, kawbh wcropadeckiii mpeeMHnKDh cramyiAmin »habere licere»
T. e. 00A3aHHOCTH OXKA3ATH samury. JTa-Ae nocabmisg cb 1oukm 3pbmia
saummaemofi sxkcs THIOTE3sl ecTh CYNECTBEHHO-HEOOXOUMAA JACTh BB
BL coctah (mpuMuTHBHOR) KyIam: OHa, POBOPH COBPEMEHHON TEPMIHO-
Jorieit, oraions He accidentale, a uMsHHO essentiale negotii.

PesyibratoMb BCEro BHIIIECKA3AMHAr0 CIYHKATH NONOKEHis:

1. «Omswmemsennocns 3a 36uKyio», CBEICHNAA, Kb CBOGMY JCTO-
PAYECKOMY HCTOYHURY, O3HAYaeTh 00A3aHHQCTH NPOAABIR SAIAIATE TOKY-
nateia M Bb ATOMBL cMbCAL cocTaBnAerh AsaeHie, uIGmHCMHOE NPAGY pe-
YECKOMY, WPMANCEOMNY U CAABANCKOMY CINOAb-DIC, KAK3 U PUMCKOMY.

2 « Omemwmemeennocms 3a d6uxyio» ¢b» Toukn 3phuia mcropaseckoi
ue 6oibe, kakb nocabimee ofpamemie aprawvecrkor 0043aHAOCTA TPO-
AABI@ 3AIMANATH TOKYIATeNd, A IOTOMY He MOJCEMs CUUMAMDCA ICUGDLME
ORPEODASIOUMUMS NPURYUROMS NPQsd, CTOANATO HA TakOl BHICOKOH Cry-
MeHNn pasBUTIA, KAKB DUMCKOS .65 MAGCCUNECKYID INOTY.

165y Car. poiie oTp. 69,



b

&

SopNe g

OrnaBgnedie.

crP.
Beemenie . . . . . - o+ - - o oo 0o o I—IV
IJIABA IIEPBAfL

OtebTcTBeHHOCTH Nposanua no Kynab manuunalioHHow.
Janbuamia UpeNBAPHTEIBHB . (0 .one - 0. - - o e - }i—%
Veranonienie ofgsannocreii. mamigmagra, . . - . . . 7T—14
Cyne6aag  san(ura Npogasia—TIaRHAT 06A33HHOCTE MAHI[H-
gapta . . » . . € . . QW™ - - - e e .o+ 1425
Neramn 0043AHHOCTH  3ANTHLE A I R B 25—31
Kpyrs pbiicreialofasamnocrysammrst . . . . . . . . 31—39
1locabaerBia HEACTONHCHIHA O0A3AHHOCTH BAUUTHL . . . . 39—42
Komerpyknia as auetoritatis Bn mureparypd . . . . . . 42—52
HMeropuko-cpaBHNTEABIIIT MaTepians i phurenis Boupoca, — 52—60
Heropuyeeras poas ,anetoritas® . . . . . . . . . 60-—66

Pesyarrarsl npejeuiymaro; uxo gnaucHio 414 noexbryomaro 66 —69

I'TABA BTOPASL

OtebTCTBEHHOCTh MpojaBua Ha paHHUXb cTaniaxe Hynau 06e3b MaH-
uunawin.

[locTaBOBRKA BOHPOCA . - - =« - - =« « « & = o« = 71-—179
Cuaa cranyasuin  habere licere® 1no HCTOYHHRANE KIACC.
BHOXA = s & o & s m oS B Sl 79 —87
Hcropudeckoe OTHOLIGRie erunyaaniu ,habere licere“ xmn
ApYrHMTE GopMayMs crunyaanionnofi oOTBbrCTBeHHOCTH. Teopia
MAPEPE .. 4 5 & e wm oa v onowr oa ow o# W & _— 87—92



1L

[pucymgenie no mCKy H3H IAUIBCKOH CTHNYIANIM O HeXo-
CTATKAXE a . - . - - & =

Tomuecrso crunyasauifi ,habere licere® n , simpla“? 3na-
gegie ,simplam*. . .

Homgemnanisa uexa empti raws morasarens cojepaania ra-
pasTHpyomel cranymsgin . . . . . . . . L .
Coxepmanie rapanTrpyomeli CTHOYIALIN Ha OCHOBAHIA KOH-
remmanin actionis empti . S N
Pazsurie rapamrupyomefi crunyirsiiu no teopin Dkga .
Cruanyaania habere licere Bs HCTOPHKO-CPABHUTEALHOMT OcBH-
wenin. Mamoresa PaGexs .

CTP.
42--100
100 —107
107—112
112—128
128—136

136 —153





