CHUCTEMA

PUMCHKATO [IPABA.

[I. BewnyHoe npaso.

S L S

KOHCIEKTH WIEKLIIA

JIpocdeccopa MocroBeEKaro YyHuBepcuTeTa

B M. XBocToOBa.

UBagaHie TPpeTkeE.

TIpocMOTpBHHOE ITpP.- IO A. 3. Bopmeomsb.

CRIALBL H3TAHIA BD KHIOIHBIXE MAI'ABUHAXD

H. M. Hap6acHnioBa

MetepOyprb, Mocksa, Bapuwasa, BuasHo,
MoxoBasda, K. BaxeaoBa. Hos. Cetrn, 1 69. Boasmad, 1. ['opaona.

1908.

TocTunmlt aB., 19.



BEITHOE TIPABO.

BBEOEHIE.

§ 1. Obutee onpestnenie u ocHoBHOe AbreHie BelHbiXb NPasb.

I. BemusNb npaBoMDd Bb CYOBEKTHBHOMD CMBIEIS HA3HBACTCA NPAGO. daio-
wee ceoemy cybsermy nenocpedecmsennoe 10€n00cmeo Hads kaxot suso eewypio
(ew. Oom. waers § 13, IV, 2). OGbexrTons. Hpasa. B1bch ABIAETCA 6CUd BD
TOMB CMblcaB, Kaws Mbl ee ompexbammn B® § 29, IV OCweii wacru, T.-e. 060-
coOJeHHAA vacTe BHDBmHEl TPHPOAB, KOTOpad CAYRATH NPEIMETOMB IOpHIIYE-
¢raro rocmoxcrsa. Takumb 00pa3oMb, BENIHBII 1IPABA MBICAMMB TOJBKO IO OT-
HOWIEHII0 Kb IpeaMeravs®, nwbiomuus rhuccHyo cyocranmin. To, yto Taxoii
cyOcrannin me nwbers, BOOOmE TLOBOPA, HE MO&KETh OBITH OO0BEKTOMD BEIHALO
paBa.

Huorga roBopATh 0 BEMIHBEIX'B WPaBaXb Ha Apyria npaga; BMECETO TOTO,
9ro0pl crasaTh: .9 NNE0 TaROE-TO NPaBO“,—TOBOPATH: ,iA NMBI COOCTBEHHOCTE
HQ TaKOE-TO Npaso“ (HaMp.: HCTOUBHEH roBopATh O dominium ususfructus m zaike
0 dominium propriefatis) '; HO @TO—HETOUHLIA BHIPAKEHIA; U3D HIXD HEIb3d BHI-
BOJHTH NPARTHYCCKNXD BaKIOUYCHIH, T.-6 HE cabIyeTh, ONUPagch HA HUXB, MPH-
MBHATE Kb JAHHBIND CAYYAIMB INPABILIA, BHIPAOOTAHHBIA 1AA COOCTBEHHOCTH BB
TeXHIYECKOMD CcMbicah Tepmuna 2. Boolmie, npaso Ha npaso 0GHEKTOND CBOHME
IMbeTh TOTBH-Ee CaMblii IpexMeTh, KOTOPH CAYKHTH 00BEKTOMB NPaBa, KAKb Ob
NOANEHKAWAro HalieMy rocnogersy (em. O6mas uacre § 29, II).

II. Bemnnia npasa ybaareda 10 cojepEanio o 00beMy TOH BIACTH, KOTOPYIO
OHA Jal0TH HAIBH Bemplo, Ha IBB Kareropin: 1) mpaBo coOcTBeHHOCTH T 2) DpaBa
Ha YYEYW0 Bemp—jura in re aliena 3.

Ilpaso cobemeenocma ecTs caMoe IIIPOKOe MO COLCPKAHII0 BEIHOe IpaBo.
OHO maerTs 06ugee rocloiCcTBO HaXb THIECHOIO BElpl; CYOBEKRTH TOTO IpaBa Mo-
#EeTh Bb npunnunb abiark ¢» Bemplo Bee TO, YTO AOMYETHMO Cb TOYKN 3phHis
NPHPOALI BEMH H IMpeAlucaHii, npasa.

1L.3D.%76.L.17D. 7, 4. L. 49 (48) pr. D. 28, 5. § 4 J. 2, 4 (sp npum. 8).
2 Windscheid § 168.
¥ O TepmunoaOTin MCTOUHAKOB® cM. Windscheid § 165 np. 1 Arndés § 126, mp. 1 a.
Jas cospeMeHHAro OpaBa BhpakeHie ,NpaBO HA UykYO Bemp“ He Buoand touno. Cm. Aldpp xb
Windscheud § 165.
i
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Orcioza eabayers, Y4TO MOJHOTR I IINPOTA TOCIOJXCTBA COOCTBEHNIKA HALD
BembI0 AaJdex0 He adeonaioTHa. [IpaBo coGCTBEHHOCTH €CTH HaAub0.21e HOLHOE 20-
cnodcmeo Hads 6ewyvio, Kakoe Jdonyckaemesa 6000use 00BEKMUBHHIMG NPABOMS.
Ho ero measss ompepbanrs, Kakh IOCNOJCTBO HALDH BB Bb npmnHuunb o0es-
TPaHIYHOE, He JOMycKaiomee, uo upupoxb csoeil, nmkakuxb orpaHnuenii. Taroe
onpexbaenie OBLI0 OBl HEHCTOPHYECKMMD I INPOTHBOPBYMIO OB Jake OOuCMY
monaATiio 0 npapb !. Beb cyOmerruBHBIA NpaBa, NPeIOCTaBIAEMBII YaCTHHIMD Ji-
OaMb, CTPOATCS HE TOJABKO ¢b TOYRkH 3pbHiA HYEKXD caMOro cyObeRTa mpasa,
HO H HY#IB BCETO TPAMIaHCKaro 000poTa, morpedHocTell TOro 00mecrsa, Bb KO-
TopoMs Oypers xbiicrBoBare cyOBeRTh. Besrag Bracts, KocraBisemas CyObek-
THBHHIMD TPA:KEIAHCKUMD IIPaBOMb, JONYCKAeTh BB NpHHOHIS OrpaHuyenis, ecan
TAKOBEIA HEOOXOANUMH BB HHTEPECAXb APYTHXH YYACTHHROBD IPAkIAHCEAIO 000-
pora. Ileropisa noxassBaers, YTO H NPaBO COOCTBEHHOCTI HHKOTIA Ne CYIIECTBO-
BaI0 BB Baxb HuYbMB HEOrpaHUYEHHATO TOCHOACTBA CYOBEKTa HaJLh BEIbIO.
OrpanmyeHig BB BHJAXDB OOMETOCYIapPCTBEHHHXD, BL IHTCPECAXD cochiel i T. In.
BCETd CYMECTBOBAJM N 0€3b HUXD OOmEAMTIe €Tal0 OH HEBO3MOMKHEIME (CM.
ke § 4).

IIpasa na wyoicyo éewynp oTaMYAIOTEA Goabe YBRAMD COJEPKAHIEND BIACTIL,
ubMb npaBo codcTBeHHOCTH. OHI DOAYHHAOTEH WYY BEllb TOCIOACTBY CyObeRTa
TOJBEO BB M3BHCTHOMD ONpexbIeHHONS HAIpaBieHid I Tid onperbienusxs mhiei.
Pmyusgnans Op10 u3pberno wheKoabk0 BREOBD TAKNX®H OPABD HA TY:KYI0 BEIIb:
1) cepsuryrer; 2) superficies; 3) emplivteusis; 4) mo roenoxersywmenmy Bossph-
Hii0 (KOTOparo Mol He pasyibiasens) (CgasipHEHCIIETEA enle 3aJ0T0BOE IPAso.
[Tpw sroms gbaaercs oroBopra, 4ro WEPBHE) TP BHIY NPABh HA UYYKYID Bellb
JAI0TH BO3MOKHOCTH JHILY II0J530BELCSECTECTBEHHBIMU CBOHCTBAMN 4Y:KOH BemH,
& YETBEPTOC—LACTH NPaBO QFUYIHTH MYAYI0 BEmh JiA IOKDPHITIA €A CTONMOCTHIO
KaKoro-ando J0Jra M, TaKIMb ©0pa3oMB; MOJYNHAETH YY:HKOMY TOCHOICTBY pHI-
HOUHYI0 MBHHOCTp Beuu @S

II. IlpaBa Ha uyiKyl0 Beuwlb BeCerja 10 H3BBCTHONM crenenu ¢rbeHmors ¢oo-
CTBCHHUKA BB OCYIIECTBACHIH NPEIOCTABICHHATO €My IIHPOKATO FOCHOACTBA HAIH
Bembio. Taxumu ke CThCREHIIMT a5 COOCTBEHHHMRA SABJSIOTCH, HAMp., 3aUpenie-
HiA OTYYAEJATH Bellb, BOBHURAOMIA Bb HBKOTOPEHIX'B CAYyYaAAXH IO 3AKOHY IUII
no cyjednomy pbmenio (cM. Hume § 7, 4). IlodroMy HpHHATO pasindarh coO-
CTBEHHOCTH RO2MYI0 U Henoanyro. IIpn nonnoif coOCTBEHHOCTH ¢yOBERTH HUYBME
He OrpaHuYeH® BB OCYIIECTBJICHIH TOI0 TOCHOLCTBA, KOTOPOE BOOOILE MOKETH
Ipe0CTABATE €My COOCTBEHHOCTH, KAKDB OHQ HPH3HACTCA NAHHBIMG IIOJOKHTEIB-
HHMB IPaBOMb.

Jnsg cobcrBennuga Ha OCHOBaHIA €ro IpaBa cOOCTBEHHOCTH BO3HOKAETD PAXD
NPOU3BOJHEIXD NPABOMOYill, H3B KOTOPHIXs HPHHATO OTWbBYaTh, Kakb HaumOoxbe
BacHbIA, exbxyomia: 1) mpaBo 6aadmms Beupo, T.-€. JAEpHATH ee Bb cBoeit
parTHUecKOd BIACTH; 2) IPaBO %20.46306AMHCA BEHIBI0, T.-€. H3BJIEKATH H3b HEA
BOBMOKHYI0 SKOHOMHYECEYI0 BHITOAY; 3) IPaBO PACROPANCAMBCA BEIILIO, T.-C.
OTUYRJATH €€ W OTATOMATH €@ BelHLIMH Orpanmyeniavm; 4) upaBo GuHAUUUPO-
Gamd Bellb, T.-€. TPeOOBarh ee H3b PYKD KaKAATO TPEThHAro Baaxbianua.

4 Koropoe umBers cTOPOHHHKOBS H BL HacTOAUlee BpeMm#; cM. namp. Windscheid § 167,
np. 3 @ mpotess 9Tor0 Dernburg 1 § 192 up. 7. Jpyris onpenBrenis apasa co6cTBeHHOCTA
eM. y Windscheid § 167, np. 4.

5 Dernburg 1, § 192, np. 8. Kaxs ymazams umke Bn § 40, KOHCTpyxuid 3aI0rOBOrO
IpaBd CHOPHa: HBKOTOpHE ydYeHHE He CYHTATH 3aI0TH BEUHHIMD IPABONS.
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IV. Ho coOCTBEHHOCTH MO#ETH OBITH I HENOJHOH, TO-CTh OHa. MOKETh
GbITh  OOpEMEHeHA, pPA3UBIMH OTPAHHYCHIAMI, KAKOBEL IPABa HA JYAKYO BEmb &
3alpemenia oTyy&IaTh. Bb Takoms cayyah cOOCTBEHHNKD BB OOJBINEH HIA MEHL-
meii cremewn He MOKETH CBOGOIHO OCYIIECTBIATH THX® IIPaBOMOYiH, KOTOPLLS
BO3HMEAIOTH AJAA HEro H3b IpaBa COOCTBEHHOCTH. 32 COOCTBEHHHKOMD MOKET'h
0CTaThesA TOJBKO TOJ0E HpaBo co0cTBeHHOCTH, nudum jus®, HO OHB HE BB C€O-
erosnin OyAeTHh H3BIGKATH H3b HEr0 HHKAKOH HAJMYHOil BHINOAE: BCh mpaBa noas-
goBamia 1 Biaaxbmia OyIyTH UPHHANIEAATH, HAND., CYOBEKTANE IIPABD HA YYHKYIO
Belib, NMBIONHXE MHEPOKOe CcojepxaHie (KAROBH y3yPpykrs, smdnressucs). Ilo
I BG ATONH cayyah COOCTBEHHOCTH He TepPHETH CBOEro 3HayeHid. 3a ueil ocraeres
BEE-TARIl 3HAUYEHie 00ULa10 20¢n00CcMEa HALH BEmbl0, Bh CPABHEHIA CH KOTOPHIMT
peh mpyrigd mpaBa HA TY JKE BeO[p YCTAHOBIATH TOJABKO YaCTHOE TOCHOLCTBO.
[[paKTHUECEH IPOABAAETCA ITO BB TOMB, UTO KAKH TOJBKO OrpaHHYNBAIOIEE COO-
CTBEHHNKA IPABO HA €ro Bemp YHUITOXKAETEA, €B00OLA COOCTBEHHHE B TOMD e
paswbph Bo3cramoBAseTcA caMa ¢000ff, ipso jure, 0esn Bedkard 0¢00aro aKTa
¢h ero cropoust. Hanp., ecam y3yppykTryapsb yMperbs IIH OTRAKETCA OTH IpaBa
y3yhpyETa, TO yUACTOKB HE CTaHOBHTCA res nullius, KOTOPYIO MOKETH 3aXBATHTH
KQKJBli; HO NPABO COGCTBEHHIK OCBOOOKEACTCA OTE THX® OrpammdcHii, woro-
pHSA BEITERQJM 03B MOJXHOMOYill y3yppykryapads

V. 910 ¢BOMiCTBO COGCTBEHHOCTI CTALMBATH OOPATHO BCH OTHATHIAL y €00-
CTBeHHNKA, HPABOMOYifA, JHINH TOJBKO NPEEPATHTCA OCHOBaHie, 3ACTABJIABIICC JH-
[WaTh €ro KaKOoro-imdo NpaBOMOYiA, HOKA3BIBAETDH, UYTO COOCTBEHHOCTH HEIb3S
onperbaaTh, KAKb CyYMMY OmMOMAGHLLS-MPAGOMOULL (ripaBa BAALETH, MOAB30-
BATBCHA, PACHOPAEATECA H T. [1.). COOCTBGHHOCTH XapaKTepudyercss IbMB-TO
IPYIONB, CBEPXH HTHXD OTIBALHEXDH NPABOMOYiH; 5TO TaKOE CBOHCTBO, KOTOPOC
rbaaers m3b OTXBIBHEXD nNpaBoMOUiik, eTHHOe mbaoe .

§ 2. 3awyra BewHbIXb Npasb. 00ulid OCHOBAHIA UXb YHUYTOHEHId.
BnaatHie. Cucrema usnomenis.

I. Beh semumia mpaBa (uwim, Toumbe, OrpoMHOe HXB OOJBIIHHCTBO) 3aIMHE-
manTes adcosomupiny uckaMa. Tarp Kaxb OHM [Al0Th HENOCPeJCTBeHHOE I0-
CIIOCTBO HAXh BEHILI0, TO OHH MOTYTH OHITH HAPYLICHH BCAKHMDB JHIOME, KOTO-
poe BCTYNUTH HENpPaBOMBPHO BB TAKOE OTHOLICHIC Kb BEl(H, IPH HAJIUIHOCTH
KOTOPAro CYO'BEKTHh BCIIHArO IpaBa HE MOKETh, Kakb cIbiyerb, OTHPaBIATH
¢Boero npasa. CyObexrb Bemaro upasa uMbers HCKD IPOTHBD TAKOTO HAPYLIE
T er0 1pPaBa; JUYHOCTH OTBBTYMEA [0 BTOMY HEKY ompexbidercd, TakmMb

6§1J.2 4; ¢ep. L. 126 § 1 D. 45, 1... pleno jure...

7§ 4J. 2,4. Cum antem finitus fuerit ususfructus, revertitur scilicet ad proprietatem
et ex eo tempore nudae proprietatis dominus incipit plenam habere in re potestatem. L. 18
§ 1 D. 13, 7. Paulus 29 ed. Si nuda proprietas pignori data sit, ususfructus, qui postea
adereverit, pignori erit: eadem ecausa est alluvionis. L. 3 § 2 L. 54 D. 7, 1. L. 3 pr.
C. 3, 33. ]

8 L. 5 pr. D.7,6. Ulp. 17 ed. Uti frui jus sibi esse solus potest intendere, qui habet
usumfructum, dominus autem fundi non potest, quia qui habet proprietatem, utendi fruend:
jus separatum non habet: nec enim potest ei suus fundus servire: de suo enim, non de alienc
jure quemque agere oportet... L. 25 pr. D. 80, 16. Paulus 21 ed. Recte dicimus eum fundum
totum nostrum esse, etiam cum ususfructus alienus est, quia ususfructus non dominii pars,
sed servitutis (servitus Hal.) sit, ut via et iter: nec falso dici totum meum esse, cujus nor
potest ulla pars dici alterius esse. hoc et Julianus, et est verius. — Windschewd § 167, np. 2.5.
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00pa3oM®b, BUEPBEIC TOABEO (axrToMb Hapyulenis mnpasa. IlpaBo cOGETBEHHOCTIE
32IMMIACTC JBYMSI TAKNMH HCkaMm: rel vindicatio cay®nTs Iad NOJYYCHISE
¢arrTaueckaro BraxbHig Bemb0 H3B PYKH BCAKAr0 TPETHAFO Jnia, 32XBaTHBIIATC
aro Braxbmie (mmxe § 13, I), a actio negatoria sammuaers c¢oOCTBEHHOCTH OTh
YACTHYHLIXG BTOP/AKEHil BB HEE, CAYKOTH CPEICTBOMDB 3alUUTHTE COOCTBCHHIKA
OTh HenpaBoMBpHATO INIDHCBOEHIS TPETBHMH JnpmaMm jura in re aliena (umxe
§ 13, Il). Jaa samurer superficies m emphyteusis paworea o6a sTH ucKa No
anaJgorin (utiliter; muxe § 38, 1I; 39, III). CepsnTyTHOE NpaBo 3AUMIIACTEA MO-
cpencreoMs actio eonfessoria (mmme § 36, I). 3axorosoe mpaso, ecair ero i He
cunTath 3a BemHoe (00B sTOMB oM. HmEe § 40), mwbers o0miil ¢b BemHbIMA
MpaBaMH MPH3HAKH—AaO0COMOTHYI0 3QUIHTY.

I[. Takoss BB OOINXB YEPTAXh XapakTepb BEUIHHIXB Npasb. Bebwb nvs
CBOJICTBEHITET HIDKOMOPBLA OCHOGANIA Uxs Ynuumoxceqia. Taxb, Beh BemHbiA
npaBa NOTAOAYTH €6 UGLI0 Gew ' WAL Cb NPEEPAEHIEMS eH4 65 GeUd,
HECNOCOOHYI0 Obimd NPEOMEMoMs YACMHaI0 0cnodcmea ®.

Beh Bempsis mpaBa 1al0Th IOPHHYECKOE TOCMOACTBO HALD BEmbO. ITO I0-
CIOACTBO CYNMIECTBYET'S I NPHHAJLICKHTH CYOBLEKTY HpaBa HE3aBHCAMO OTH TOTO,
nvbers an OHbL Beulb BB CBOUXEB PYKaXbh, BB CBOeIl ¢arTnyeckoii Bracri. Hoas-
MeK Yacrbld CYOBEeKTH npasa HMEeTs HCKB4EAS TOro, YTOOK J0CTaBHTH CeOb
bakTHUECKOC TOCHOIECTBO HAXB BENIbI0, KOTOPOE HEOOXOINMO A OCYIeCTBICHIA
ero Ipasa.

TakuMs 06pa3oMb, I0PHINYECKOE LOCTIONETBO HE 3aBUCHTD OTH (ARTIUECKATO:
crbiyers erporo m nmocabioBaTeIbHO OTAHYATH NIPABO HA Bemb OTH 82a0WNiA
gewmo 3. Tloas Baaxrbuiens BooGme pagywbercs @axmuueckoe 10cn00Cmeo AunQ
nads eewpro. Bb 4acTHOCTH e PABIIIacTes 10puIUUecKoe 6Aa0mHIe—pOSSessio
civilis,—T.-¢. axTHICCKOE TOEMOACTBO. HANB Bempbio ¢b HaMBperiens 00paIaThest
¢b Heli, KaRb Cb CBOCH COGCTBEHHOI, IIpocToe depocanie Bel—idetentio, T.-e.
daKTHUecKEOe TOCIOACTBO HALG BEIIBI0, HE COCJHHEHHOC Cb TaKUMB Hambpe-
miems (amae §§ 18 n 19).

[Opuamuecroe BaafbHie BRIBHBAETH H3BBETHLIA HOPUANYCCKIA NMOCIABICTBIA
caMo 1o cedb, T.-e. He3aBHCHMO OTH TOTO, KAKHMB NyTeMb OHO npiodpbreno, i
GTOATH JH 32 HAMB KaKoe-TH00 IpaBo, KOTOPOE €ro omnpasibBaers. Ocodenno-
BeJUKN 9TH lOpupnyeckis mnocabpcrBia BB THXB cayyYanaxs, Korja Biragbaenms,
XOTS W He ABXsgeres Ha caMomb 1babk co0eTBeHHHKOMB, HO, YACPRHBAA Beulb
Bh CBOMXD DPYKaxb, AYMaeTb, HAXOAAChL Bb H3BIHHTCALHOND 3a0JYARICHIH, UTO:
5T Belb NpUHALIe#kuTH emy Ha mpasb codcrsennocrn. Tawroe dobpocosmenmioe
garadmnie, bonae fidei possessio, HOIb3yeTes OCOOCHHO MHAPOKOH 3amuToH".

Bonpoes 00 OCHOBaHiM 3amaTol, JaBaemoii BiapbHio, Rakbs TaKOBOMY,

1 L. 28 D. 7,4, La 78 5 Dodl, 190 1C. 4, 66.

2 Om. O6u. u. § 32.—0O Bemaxs, saXBAYEHHHXD PAIAMU, U O CYUICCTBYOUEMD 1IA HUXD.
jus postliminii cm. Girard (4-e u3x., 1906 r.) erp. 332, vp. 1. L.2.3.20§ 1 L 28 D. 49, la.
L. 10 C. 8, 50 (51).—O npexpamedin npass, CyLECTBYIOUIHXD HA OUKUTD 36WmPel, Ch BO3BPA—~
uenieMs nocabiuuxbs Bh cocrosHie croGoin cy. mmxke § 12, V. Ubyn oramyaeres yHRUTOKCHIE:
pema oT® mpoeroro es msmbuewia? Cy. Dernburg I, § 202.

8 L. 48 § 9 D. 45, | Ulp. 49 Sab. ,Habere“ dupliciter aceipitur: nam et eum habere
dicimus, qui rei dominus est, et eum, qui dominus quidem non est, sed tenet: denique habere:
rem apud nos depositam solemus dicere

¢ 1., 136 D, 50, 17 Paulus 18 ed. Bona fides tantundem possidenti preestat, quantum
veritas, quotiens lex impedimento non est. Kw aromy TWindschewd § 166. Boake Tounoe onpe-
xbaenie bona fides ey, § 11.
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SBIAAETCS CHOPHEING, Kakb MH yBmmMb Hike (cM. § 17). Thws He membe, Ml
MOKEMD €6 YBBPEHHOCTBI) CKa3aTh, YTO, BO BCAKOMB Caydab, OJHOH H3B Ca-
MEIX'B BAKHHIXT HPUUUHD 3UUTHL BAALSHIS ABAAETCS CTPEMICHIE SAKOHOXATEINT
ofderynTh €H ed NOMOMBI0 3AUUTY BEUHHIXD MPABb, Bb OCOOCHHOCTH IPABY
coderBennocry. Biaxbuie BHCTYyHAeTb HA NPakTHEDS, TIaBHEMB 00PA3OMB, KAKB
BCIOMOFATEJBHN HHCTUTYTh Kb IpPaBy COOCTBCHHOCTU H JPYIAMD BEIIHBIMD MDA~
pamb. 1[0aTOMY MBI 11 OyJeMB® roBopnTh O Biaaxbmin BeuaMu mocab Toro, Karb -
H3A0KEANG Y4YeHie 0 COOCTBEHHOCTH, a O Takb Ha3. Baaubmin npasaMu — nocab
U3J0KeHisd yYeHid o e0OTBBTCTBEHHHIX'h NPaBaXb HA YYiKYIO Bellb. Bp noansy
TAKOM CHETEMH W3N0EeHiT TOBOPATH H H3BBETHHIA NMEJArOTHYECKis CcO0OpasKeHld.

Taxuyb 06pasoMb, Kypeh Bemuaro mnpasa pasybagerca ma cabayouiie
oT1banL:

1. [paso codersenmocti. 2. IOpummyeckoe Baapbuie. 3. CepBUTYTH it juris
quasi possessio. Emphyteusis u superficies. (T.-e. Beb jura in re aliena, pato-
ulif BO3MOKHOCTH MOJb30BaHIA YYiKOH BelbIO).

4. 3agorosoe IpaBo.



oTOBMND 1.

Tl‘paBo COOCTBCHHOCTU.

Taapa 1. Coxepacamie M BHUH UPABa CO00CTBEHIIOCTIN.

§ 3. boxutapHan W HBMpWTCHAR CO6CTBEHHOGTh, COOGCTBEHHOCTH Ha Npo-
BMHLiaNLHYI0 /3eM/10.

I. U3s xypea meropim puMERaro/IpaBa MBI yike 3HAGME !, UTO § DOMIINT
CYIECTBOBAI0 HBCKOABKO HETOPHYECK ¢H0:KABIINXCS BHIOBh IPABA COOCTBEHHOCTI.
Jpesnbiimas yusuasnan cobcmaeniocms—dAominium ex jure Quiritivim—oran-
uaIach 0COOCHHOCTBIO €IO0C000B® es upiodpbrenia. Ilwenno, seb neuyr, xoropua
MOIIH CAYANTE eA O00BEeKTOMB, XBMLIMEs Ha res mancipi m res nec maneipi 2
Toapro cOOCTBEHHOCTL Hagkes NEe maneipi Moriza npiodpBTarbcd HETODPEECTBEeH-
HBEIMB CIIOCOOOMB, HyTeMb NpocTOR, nepelaun Biaaxbminm Bemplo, traditio. Cod-
CTBEHHOCTb #e Ha res mancipi mepegaBajach €b TMOMOLIBI0 CIOKHBIXB 00PIL0Bb
in jure cessio u mancipatio. Traditio Taruxt Bewlell He BeJa Kb IePeXopy IpaBa
coOerBenHocti . Cb TeueHIBMD BpeMmeHH IpumbHEHie STHX'B CAQKHAEIXDB CIIOCOOOBH
crbaanocs HeyIOOHHIMDB; OPHYAHOI TOMY OBIa He TOJbKO CJIOKHOCTH H MEIJCH-
HOCTH 00psifa, HO I TO OOETOATEIBCIBO, YTO Imancipatio m in jure cessio Morm
MPOUCXOXUTE TOJABKO B HPUCYTCTBIN O00HXB YYACTHHKOBB QKTA, I YTO OHHM NE
IOUYCKAJIN BKIOYEHIA yexoBia wam cpoka ‘. Ilosromy wacro eramm msdbrars co-
BepIIeHls] STHXDH O0pALOBB H, HOJArasch Ha COBLETH KOHTpareHTta, INeperaBaTh
res maneipi m3s pyK®s BB PYKH OyTeMb mpocroil traditio. Maao-no-maay mazphaa
NOTPeOHOCTE Y3QKOHATH 3TOTH Oo0dke yao0HHIT €mocods m AJd [epeHoca €oo-
CTBEHHOCTH Ha res mancipi. 91o 0b10 exbaano mpemopcrkums s0urmoms.

[Iperops He MOr®: ¢AkaaTh KBUPHTCKOMD COGCTBEHHHKOMD JHNO, KOTOPOE
npioOpbao res maneipi nmyrems traditio; HO Owb MOrEs 00e3UEUNTH MY 3alINTY,
AQHAJOIIYHYK Cb 3auToll KBupnTekaro coOerpennnka. IlpeTops xaBaas aumy,
npioOpbrmemy res manecipi HmOCpeicTBOMD NpoceToil mepeiauit exceptio doli mam

Cm. Xeocmoss, Heropia pnvexaro mpasa (i908 r.?, § 68S.
Gai 1 1:20; 2, 14 -22.

Gai 2, 41.

Vat. fr. 50, 329. L. 77 D. 50, 17.

L= =T ]
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exceptio rei venditae et traditae npormss rei vindicatio, xoTopyio BuHHAXE
IPOTHBH HEro KBHPHTCKil €OOCTBEHHNKB, NepejaBHiili eMy Bemp. Ican e HOBHIA
npioopbrarear rei mancipi yrpamure BiagbHie Beupo, TO AAA MOJAYYCHIA €T0
p0paTHO OHD UMEBIDB NPOTHBB BCAKAr0 TPCTHATO BIaxbabma actio in rem Publi-
ciana. Ecam 310Th HCKD NPEXBABIAICA UMD Kb CAMOMY KBHDHTCKOMY COGCTBeI-
HIEY, Bb PYKaxb KOTOPAro OYyTHJIach OIATH NPOLAHHAA M INEpEJaHHAS WMB I'es
mancipi, To MPOTHBL CCHLIKM IMOCIBIHATO HAa CBOIO KBHPHTCEYI COOCTBEHHOCTDH
(exeeptio justi dominii) mosmii mpioGpbrareas mubaw replicatio rei venditae et
traditae *.

Taxs o0pas3oBaloch HOBOE BEIHOE UPABO NPETOPCKATO IPOMCXOMISHIs.
PuMadne onmenBajam ero BrIpamxeHiem®: -rem in bonis habere 8. Taxs Kaxb 110
COJEP:EAHII0 CBOEMY 3TO IPaBO OYEHL E€XONHO € KBHPHTCKOMH COOCTBEHHOETHIO, TO
Bb COBPEMEHHOIl Haykb ero HasmBaIOTE OOHUMAPHON cobecmeeHHocmb10. DLonn-
TAPHEIT COOCTBEHHNKDL Il mancipi moayyads Ha 3Ty Bemp HOYTH BCHB TOJHO-
MOUid COOCTBEHHHKA. 3a KBUPHTCKOMB COOCTBEHHHKOMD 3TOH Bemu 0CTABAJIOCH
Jnub HBCKOJIBRO BECHhMA HE3HAUUTEJBHBIXB MPABOMOUYIil; MOATOMY €r0 IpaBo OLLIO
T0a6K0 nNudum jus?. Ilo merevemin cpora maBmocrHaro mnpiodpbrenmis Gommrap-
HEIH COOCTBEHHHKD ABaales KBHPUTCKUMD.

1I. Kponb aroro Bupa nperoperoil cOGCTBEHHOCTIN, CYIECTBOBAII eIe Ipyrie,
TAKKE CO3JAHHLIE NPETOPOME I MOJL30BABUIICCA aHaJgornyHoil samuroi. Cioxa
OTHOCHTCH, HampuMmbpb, NpaBo HA Bemy, BXOJAN(A BL cocraBb nacabpersa, mo-
JYYCHHATO NPETOPCENMD HACABIHUROMB—=bonarun possessor; 1IPaBO Ha BEIH HE-
COCTOATEJNBHATO JOJKHHEA, NOJYUCHHEH [NOKYNATCIeMD ero NMymecTBa—Dbororum
emtor, u T. 1. cayyan. [IpaBo sTux® (MI'B) HA' Bem HA3HIBAJIOCH TaKKe in
bonis habere m Tarme mo ncreverinm TaBHOCTH 00pamaloch BB KBHPHTCKYIO COO-
¢TBEHHOCTH 3.

III. Seman 63 npoeunulaxrs ue MOraa GHTL NPEAMETOMD UYACTHON KBHPHT-
CROH €00CTBEHHOCTH. (b HOHUA PECHYOJIHKN YCTAHOBUIOCH BO33pbHiE, 4TO npaso
COOCTBEHHOCTH Ha 3TY M0 NDHIIIERUTD PHMEKOMY Hapoiy. B0 Bpems miie-
pill 3eMJsd Bb HMIEPATOPCLKAXB HPOBUHIIAXB OO0BABICHA COOCTBEHHOCTHIO HMIIG-
paropa *. Ho ¢arrnuccri, KOoHEYHO, OOJLIIAA YACTH 3eMAH 3TOH HAXOJWIACh BB
HHINBOAYQIBHOND 00JajaHil NPOBHHOIAJ0BB, KOTOPOC IOJB30BAJOCH BalITOI.
AuaJIOrnyHoOi €b samuToii TMpasa coOcrBeHHOCTH 10, COOCTBEHHOCTH HMIIEPATOPA
IJH PUMCKAr0 HapojAa HA TaKyI0 3eMJI0 BB cyumHocTH Oblaa d¢urnieii 6e3n 60Jb-
IUNX'b DpaxTuyeckux’d nocabpersiii. Ilnorpa aroii ¢urmieii moas3oBaducs Ias
IPON3BOJBHON KOH(MCKANiL 3TOI 3eMIH 33 HWYTQKHOE BO3HArpa:KgeHie !

IV. 9tu pasanunbie BHILI COOCTBEHHOCTN ' CYIIECTBOBANY B KAACCUUECKYIO
AMOXY H UX'h HY:KHO HUMBTH BDL BHAY AJfA IDPABUALHATO JIOHUMAHIA TCKCTOBB KJaac-
CHYECKIXD I0PHCTOBD, MOMBIIEHHEIXD BB KoMmmmaAnin IOcrmniana.

5 O npomeccyarsnuxh Qopmyraxws u perakmin sankra eM. Lenel, Ed. perp. 2 § 60.
Dernburg, 1 § 193 np. 6—8. Girard 4 crp. 348 ex. Costa, 11 erp. 25 np. 36.

6 Gai 2, 40, 41; 1, 167.

7 Gai 1, 54; 3, 166.

8 Gai 3, 80; 4, 34— 36.

9 Gai 2, 7.

10 Cum. o6n aroms Lenel, op. cit. § T1. Girvard, crp. 352 ca.

11 Cworpu npumbps B L 11 pr. D. 21, 2. Dernburg I § 193 np. 16. Ko Beemy psao-
mennoMy ep. Girard erp. 256—263; 348—353. Kuntze Cursus §§ 492—493; 505; 521—522.
Hlyauns § T1.

1: K% koropuns ewe cabiyers npmGaBnTh 0c00YyI0 COGCTBEHHOCTH MEPErpHHOBL. X60-
Cnoes, UGTOpiﬂ' puy. mpaBa, § 68, II.
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10cwmaungians yHauTOAILIB, JABHO Yike YTDATIHBINEE IPAKTIYECKOS 3HAUEHIC,
dmaenie eeweli na res mancipi m nee mancipi. Beabaersie 5TOro YHHYTORIIOCH
BCAROE pagauuie Mexcly KeuUpWmcro wu O6OMuMapHot codcmeennocmio 3.
Traditio eraza cmoco6oNs NnepeHoca MHBAILHON COOCTBEHHOECTI JAd BCEXD Beueii.
[IpaBo YaCTHHEXD JHIBL HA NPOCUNUIAALHLIA 3eMau €Taxo BB IQcTHHIaHOBOME
npapb Tax#e OOBKHOBEHHBIMD IIPABOMB COOCTBEHHOEGTH 14,

Bb paspubiimens usnomeniu mMpt Oygems uwbrb Bb Buxy upaBo IQcrmaia-
HOBOI BIIOXH.

§ 4. 3aKOHHbIA rpaHuLLb!- npaBa COOCTBEHHOCTH.

I. Mpt yike ykasaxdm, YTo B HCTOPiH NpaBO GOOCTBEHHOCTN HHKOTIQ HE
ABIACTCA BB BULE Oesipanuumoil eBOOOXH pacnopsaxenia sempio. CoodpameHis
0 HY#AAXD JIID, OKPYKAUOWNXD COOCTBCHHHEA, H 00h HHTEPECAXH BCEIO TFOCY-
AQPCTBA I OOIHHBL, Kb KOTOPOil COOCIBEHHHKD IPIHHALICKNTH, BCETLA 3aCTa-
BIAIOTH TPABO CTABATH CBOOOAY €OOCIBEHHUKA BH(H3BBCTHRA rpamumsl. DBuiur
YCTAHOBIEHB TaKisg TpaHunsl o Bh pmickoMs npasb. Ho 3zbesr omb BB odmems
ehie He Tawb TBCHBI, Kakb BB COBPEMEHHOMH Mpash. :

Bb npunnnmb, mo puMCKOMy IpaBy, cOSCTBEHHHIS MOKETH AbIaTh Cb CBOCI
BEMBIO BCE, u4T0 yroixo. COOCTBEHHHKS 3eMii mNEEeTH 1PaBO PACHOPTEATHCA M
HCRII09aTh BO3XBHCTBIE OCTOPOHHEXD AIHIB)TAKES 110 OTHOLWICHIO Kb 6030yt
HOMY MPOCIparcmsy HaLb ero 3eMieil.u Kb -HwIpams semau U COKPHITHIND
Bb HHXDB MIHEpataMsb 2.—Pacnopsakasdcs cBORH 3eMien, COOCTBEHHHKD MOKETH
Laike HAHOCHTD yu(ep0s ce0uMs LO0CWOAMS, TOKa OHB 0CTAeTCsI BH IPAHNIAXD
cBoero yuacrkd °. Tawkb, owb MOKETH)3ACAOHNTE CBBTH CBONMED cochIaMB, Ju-
[IUTH  BOXBI MXD KOJOINB, DPO&LY ceds pk0a0Ae3b: cOCham He MOIryTh IPOTECTO
BATh NPOTHBE 9TOT0, CCANHENMMBITE COOTRBTCTBYIONMXE CEPBUTYTHEXE HPaBh .
CoOcrBennuys Bh UPUHIMITS OrpaHi¥ens TOJALKO NPABIIOND, YTO HEAb3A BPEIHTH
APYTUNMD JHOAMD, N0JL3YACH CBOMMDL IPABOMB MOABKO IS TOrO, YTOOLI HAHECTIL
INB Bpers (T. Ha3. IIHKAHD).

[I. OxHako m MO DUMCKOMY HpPaBY OBIIH YGTAHOBJEGHBL 2DAHUMHL, KOTOPHIS
cOOCTBEHHNKL HE J0JAEHD Oblds HAPYIIATH [P TOJL30BAHIM M PACHOPIAKEHin
CBOCIl BEewpl0. ST IPAHILE OUpPerbasAIIcs YaCrbl B HHTEpecaxs cochieil semae-
B2 BABIA, YACTBIO MO COOOPAKEHIAMB OOUIErocyIapeTBeHHOH MOJB3H 5.

IIT. Bawbiimia orpammyenis 6 ummepecars cocwoeii crbiyomia:

1. Cochbrn He MO#ETh HPOTECTOBATH IPOTHBH NPOHHKHOBEHIA BB er0 BIa-
abuie pasmaro poga HenpiATHEIXB BeITbIEHI U OTOPOCOBH—IHIMA, NADPA, LI

B T.1§50.781. .1 C7, 25

HL1C. 7 3. §407J. 2, 1. Cum. Xeocmoes, Her. pav. wp. § 101, II. Kuntze
Cursus § 968.

! Cp. rooome Pininski Begriff und Grenzen des Eigentumsrechts nach rom. Recht.
1902. L. 1 pr. D. 8, 2. L. 2284 1) 43 04

70.24 §12D.39, 2. L.1 §12 D. 39, 3. L. 11 pr. D. 43, 24. Dernburg [ § 198,
vp. 4. Op. Ferrint Manunale di Pandette (1900) §§ 217—219.

3 Coopymenia e I0XLKHE BEIXOXMTH 3a rpanuns yuaerka: L. 14 § 1 D. 8, 5.

1L.9D.8 2. L. 8. 9C.3, 34. L.24 § 12 L. 26 D. 39, 2. L. 1 § 12 D. 39, 3.
Wandscheid § 169, np. 6.

5 Hepbako u3®h aTuxs orpaumyeniii nmpaBa COOCTBEHHOCTH BO3HMKRITH NPaBL HA YYKYIO
Beu(b 1I1d TPEThOXB JMWH, T. HA3. Jderaibuue cepsuTyTel. CM. 06b aroMs [Findscheid, § 169,
up. 2. Girard crp. 253, mp. 1.
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I T. [. 4mmissiones, €cIH OHH IPOHHKATDH Bb YMEPEHHOMB KoJnYecTBb U BhI-
3HBAIOTCS HOPMAJBHOI skelLIoaTamiell cochIHArO y4YacTKa; TOkKE OTHOCHTCA Kb
IPOHIKRHOBEHLO CHIPOCTH OTB €OOpy#eHiil cochia ®.

2. Cochxp poxment Teprbrh He3HauurelbHOE BRIAYHBaHIE C¢THHE cochpa
Bb IO 3eMeJbNLI YYaCTOK® 7.

3. Cochbrp 10aiEeHs A03BOAATH €OCHIY IEpeXOIuTh HA €r0 YYaCTOKh Ye-
pe3b JeHb XAA COOHpAHIA INIOAOBB, YHABIIHXB HA 3eMa cochia b. :

4. Coehas MOKETs TPeGOBATH YHINTOREHIA HIAH MOKETD Jdike CaMb YHHITO-
#KOTH BBTBU Xepesa, npuHagaemawaro cochry, ecam onb cpbmmBalorea Haxn ero
aoMons ?. Ecan sbrsu cpbmusaores Hanb HE3ACTPOCHHEIME YUYACTKOMB cochra,
T0 MOKHO TpeOoBaTh (BB HHTEpecax® 3emaerbaig), urodom oHb o6pybarmesr Ha
15 dyroBs Hay®e 3emueii 0.

5. Cochup He joxLens 3aropakuBaTh TORB cOChia OTH pocryna Bbrpa !,

6. Cochbxp Ha HIDECAEKAMEND YUaeTED MOMKEHs NPHLEMATE HA CBOIO 3eMII0
CIORD TORICBOI BOJBI Cb BHIIC Jdekauwaro y4acrka. OHBb HE MOKETH YCTPOUTH
TARLT 1PHCIOCO0ICHIsT, KOTOPHIA KO Bpexy cochua mawbumian 6s HOpMAJbHOE Te-
yeHie poamjenoi Boubl. Toduio Tawke 00JaJATEND (BHILICJIEIKAMALO YYACTEA He
AOLKEHD UBNBHATE HOPMAJBLHAIO CTOKA BOXEI, CCJI OTO HAHOCHTH IOJOKHTEJ]b-
HEfl ymepos HH&EBJILA\EI.HLOMY yuactey (cMm. Hume § 14 00nb actio aguae pluviae
m‘cemlae) =

. ‘Box Jepaagbaens 00a3anb 10 TpeddBanilo cochbia 3aKMOYNTE CTHIYIALID
(c'wtio rlamni infecti) o Boswbmenin TEFo YOBTRA, KOTOPHI MOKETHh BO3HUKHYTH
AL €0cBa BCABACTBIE KAKOro-aHO00MOPOEANCOCKIHATO 3eMENBHAT0 YIACTER,
Hamp., oTe odBaJa 3mania (em. umme §014 0, cantio damni infecti) 1.

Iv. Orpannyenisi coOCTBEHHOCTN ‘65 UMHMePECALs odacgecmeemebwa BECbMa
PasHO00PA3HEL. YIOMIHEMD CIBAYOUTIA.

1. 3emaeBaragbaens J0JEeHD TONYERATsH Bb HEROTODPHX® CAYYAIXD HA CBOIO
3eMJI0 IIOCTOPOHHUXD JHIBFwHANP., OHB JOJKEHD IOIYCKATh RAKIAr0, YbH BeIlH
na,xo,amcn Ha ero 3emaB, ecaum TOTH XOYETH OTHICKATh XD (00D 3TOMB cayyab

00111 u. § 16, VII, 3 (B) 2

2 OH’B JOJKEHD ,ILOIIS’CI\‘.EITL RQELAT0 KeJa0Aro 3aHUMaThCA Ha ero 3eMab
FOPHLIMB IIPOMBICIOMB, NPH ¥eMb 3T0 :mu,o JOJGKHO IIATUTE '/, MOXON2 3eMie-
Blagbapuy m '/, — ducky 5.

3. CoOerBeHBUR'D 3eMiM, npiierawonieid ks flumen publicum, noxkens mo-
3BOJATH [PUYAJINBATE Kb O€pery CyAd, CKIQALIBATH TOBAPHL I T. I. %,

4. COOCTBCHHNKD MATepiaJdoBb, 3ACTPOEHHEIXB BB Uy#koe 3jxaHie, HE MO-

S L.8§5.6L.17§2D.8 5. L. 19 pr. D. 8§, 2. L. 1§ 17D. 39, 3. Windscheid
§ 169 rlp. 7. Cp. Dernburg 1, § 199, 4.
7 L. 17 pr. D. 8, 5. Dernburg I, 199, op. 5.

8 XII tab. 7, 10. Dig. 43, 28. Dernburg 1, § 200, np. 5. Ferrini, § 356.
9 Dig. 43. 27.
10 XIT tab. 7,9 L. 1§ 7. 8 D. 43, 27. Dernburg 1, § 200 up. 7.

17, 148 1 C. 3, 34.

12 X]] tab. ¥, 8. Dw 39, 3.

13 Gai 4, .31 Dlrr 39, 2 —O-rHocm'm:,Ho L. 13 D. 10, 1. cu. Wendscheid § 169, up. 4.
06w ambitus 1 confinium no XII ra6a. ex. havlowa R. R. G. II, erp. 518 enm. Cnrard eTp.
253, up. 2. Dernburg 1, § 2C0, up. 3 Ferrin: -.';g 349, 354.

131;0D104JJJ§1D 33, 2. L: §JLB§1D.10,4.L.5§4.5D
eod. L. 25 D. 19, 1.

15 L. 3. 6 C. 11, 7 (6) Dernburg 1 § 198 np. 12. Ferrini § 350.

% §47J. 2
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RETD BHHINIUPOBATE WX M TpeGOBaTh HXb BEBIeHia moka 3ianie me Gyzers
paspymieuo Bexbuersie cayvaa mam mo Boab saazbasma. Bsawmbrbs 2TOro €od-
CIBEHHUKD MaTepiala Momerh TpedoBarh yMaIaThl ABOIHHOM CTONMOCTII ero myTeM®s
0cobaro 0043aTeaLCTBEHHAr0 Heka—actio de tigno juncto. (Csm. OOmi. uvacts
§ 30, II, yuenie 00® accessio; mmke § 9, V, A, )

5. Pumckie Marmerpatsi exbimin 3a BO3CTAHOBICHIOMD If PeMOHTOME pas-
PYIBIIHXCA 3anii. CymecrBoBaan HM3BBCTHBIL CIPOATCARHHSA IIPABIIA OTHOCH-
TEJABHO BO3BEILEHIA TOMOBB 1S, .

6. Bp mMmeparopckyio smoxy MOABHANCH Pa3HOOOPA3HHIA OTpaHNYEeHIA I0-
CMOXCKOI BAACTH HALH PadaMil, RBEICHHBIA [0 COOOPAKEHIAMDB TYMAHHOCTI LY,

7. T'ocyraperso BB cayuah HYMIL MOTIO SKEHPONpPINPOBATH YACTHYIO 3eM.TI0
AIA OOWENOAC3HEXD haeil; COGCIBEHHIEN, GOJBIICI) YACTHIO, HOJIyYa.an BO3-
Harpaxxexie 2°.

§ 5. CocoGcTBEHHOCT b.

[. Hcxmouumenanvroe upaso cOOCTREHHOCTT " WBEROIBRIXD ANIIL HA OJHY I
Ty #€ Bellh HEeBO3MOEHO . ITO MpOTHBOPBYMTH CAMOMY MOHATIIO O COGCTBeHIIOCTIL.

Ho Bnoanb B03MO:KHO, 4TOOLI HBCROABRO s WNBaM npaBo ¢olerBeRHOCTH
Ha OIHY Il TY &G BCIUL, OWPANUNUBAAOPYIZ OPyra 63 NOALIOGAININ IMUMG NP~
60M3. BB Takoms cayuab Bo3HUEACTDH #FOYRUTON HASHBACTCS Teneph COCOOCTCH
HOCTBIO—Ccondominium 2. |

1. Taxoe mojomenie npasb MOmEwh Bosunkuyts: 1) Ilo doosopy mexx’
HBCROMBKHME JHNAMA (TOT0BOPH TOBAPHIECTBA; HAND. HBCROABEO AD c00Gm®
TOKYIAOTH Bellb, YTOOE COBWBEIHO ee DkemioarnpoBars) %; BB TaKOND GJIYE]&'B
U NMOPAZOKD NMOIb30BAHIATBEMBIO MOKETH OLITh Onpexbacus JOroBopoMs. 2) By
pesyabrarTh Karoro-md0 HHOro GOOBITIE, NOMUMO G0au OYIYUUXS COCOOCMECH-
HUK063; TAKb BOBHHEACTH COCOOSTBEHHOETH MCKLY HBCROIbKAMIT conacrbaunranm,
MEIKAY HBCROJIBKUMII COLCTAs@PLIMK oxHOil 1 Toif /e Bemm ¢, MeR1y CcOOCTBEH-
HIEAMI Hepa3abisno coelmHuBOmIXCGI BL 01HO Ihioe semefi ». Torpa ornomenia

17 XII tab. 6. 9. Dig. 47, 8. L.23 § 6. 7D.6, 1. L. 6. 7 pr. D. 10, 4. L. 7 § 10
D. 41, 1.

8 L.46 pr. D. 39, 2. L. 7 D. 1, 18. L. 8 C. 8, 10.—L. 11 pr. D. 8, 2 ep. L. 41
§ 1 D. eod. L. 12. 13 C. 8, 19. Girard erp. 254 np. 5. 6. Ferrini S 349.

19 Xeocmoes, Iler. pum. np. § 69, II; § 103, 1. Ilyauns § 62. Accarias t. I
erp. 99—104. Girard crp. 96.

0 1.14§1D.85 6. L. 12 pr. D. 11, 7. L. 9 C. 8, 11 (12). Nov. 7 c. 2 § 1. Cie.
de off. 3, 16. Front. de aq. urb. Rom. 125. Liv. 40. 51. Suet. Qet. 56. Accarias 1 crp. 513
np. 2. 3. Girard erp. 254 np. 8 cax. Ferrind §§ 345; 346, 348. Costa, Corso di storia del
dir. rom., 7. IT (1903 r.), ctp. 74 car. (KO BCeMYy BHIIEN3N0H CHHOMY).

'L. 5§15 D. 13, 6. Ulp. 28 ed. Et ait [Celsus] duorum quidem in solidum domi-
nium vel possessionem esse non posse: ne¢ quemquam partis corporis dominum esse, sed
totius corporis pro indiviso pro parte dominium habere.

2 910 BRpakenie—COBPEMEHHOE; PUMCKie 10PHETH FOBOPATH O communio u 0 socii Wind-
scherd § 169a mp. 2. Bwb pye. anr. 3eaeps. Yuenie o npusB  o6mell cofeTBeHOCTH 1O pHM-
ckoMY npasy 1897 r.

$ L. 2 pr. D. 10, 3.

L. 2pr. D. 10, 3. Hacx. npano § 25.
$L.73 §2 D 801,
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¢OCOOCTBEHHHKOBD PETYJIHPYIOTCA HCKIOUHTEILHO HOpMaMi OOBERTHBIALO MpaBa.
Coco0erBeNHOCTh HA3BIBAGTCA BB ATHXDH CAyUadxb—ceommunio incidens 8.

II1. ITonsiTki PHMCKHXD OPHCTOBH Onperbants GYIHOCTE 3TOTO MHCTHTYTA,
KOHCMpYyuposamy ero, He Obuan Buoawb yraunsl. OJHAKO. Ha OCHOBAHIH OTXbIB-
HEXB phicHifi 10 NOBOLY HAaUIero HHCTHTYTA, MOKHO VJIOBHTH €0 OCHOBHYWO
ugeio . IlpaBo coOcrsennoern 3abes He pasiabiasieresa N0 €BOCMY COJCP/EAHII
MEKLY HWBCKOJBKHMH JHOAMH, TaKb 4rOOM Kakioe I3h HHXB nwbio anms npaso
cobcmeenHocmae Ha wdearvnyio wacmdy seu (pars pro indiviso). Ha raryio
KOHCTPYRIIO HAMEKAIOTH MHOTie pHMCKie I0pHeTst 8, HO OHQ OMNOOUHA, KAK'D YRA-
muns muke. boabe yrauna xouerpyemisi wopuera lleabsa, coraacno KOTOpoi
RAEIGIT 3B COCOOCTBCHHUKOBL MMEBeTs pro parte dominium na 6cro geup °. Co-
MIACHO TepBOii KOHCTPYEMNIM IIPH COCOOCTBEHHOCTH XBAUTCA caMad Beuth Ha mie-
azpupst wactn (partes pro indiviso); corracmo Bropoi—ubanres #pago cob-
CmBenHOCIU .

HenpaBuibHOCTh INEPBOH H3H YEA3AHHBIX'P KOHCTPYRMIH OOHADYKUBAOTE
HOPMBI, M3B KOTOPHIXH CIBIYeTh, U4TO KAKIBLHI COCOOCTBEHHHRETL HMBETH Ipaso
cOOCTBEHHOCTH HA 6€10 6ewyd W Ha BCH 10X01sI OTH{HEA, YTO Cro IPaBo TOALKO
Bh CBOCMD OCYIIECTBJEHIN TEepUnThL OrpaHmdeHie, HACKOABKO DTO HEoOX0IIMO,
4T00BI IATH BO3MOKHOCTH OCYIIECTBHTH TAKOC JRE,JIPABO €ro TOBapum@ (LMl TO-
papmineii) ma Ty ke Bempb. 315ckp mwbercadRarh OBl KOAAUIIA HIDCKOABKULE
nPass coOCMEeHHOCH Ha OXHY U TY ke BCip; Npm aroii Koaunsim Bch npasa
B3AMHO ,u.pym: IPYTa OTPAHHYNBAIOTL (EM. &b aromy OOum. wacrs § 17, II, 3;
ragke § 12, III, 3). Ho Beh oti npaBa €e0CTBEHNOCTH BBH HpHHIEND .HB'IHIOTGJI
OJHBIMH npaBzum W OXBATHIBAIOTH., BE Belb; 9TO TPOABIAETCA Bbh TOMbB, UTO
JHIIB TOJBKO OJUAD KOHEYPPEHTH U8L UucJa) ToBapuiuieil nouemy-audo ornajiers,
npaso ¢o0CTBEHHOCTH APYroroATOBAPHINAG THTUYACH KE OCYIICCTBAACTCS BB IMOJ-
HOME 00Bemb. Taxs, ecam OIMED NH3L GOCOOCTBEHHHEOBDH OTRAKETCA OTL CBOEro
npaBa, TO, KaKb FOBOPATBMIMIAHE, €ro 4YacTb NPHPACTAETH JIPYIAMD TOBELpH—
WaMb, T.-€. UpaBa APYMIXH ToBapuuel HAYHHAOTD 0CYMECTBAATHCS noanbe *°
Paos, npum;a:zeﬂbamm ABYMB TOCHOJAMDB, mnpioOpbraers OOHKHOBEHHO BCe ;L.m
HUX'L O0ONXF; HO GCIH ONHHD M3L COCOOCTBEHHHAKOBD NOYCMY-JAHO0 1€ MOKETH
npiodpheru npasa W36 CIBIRN pada, TO Pe3YIbTATH CABIRI BeembJ0 OTHOCHTCA
Kb JPYroMy cocoGcTBeHHHRY. Feanr OBl €0COOCTBEHHOCTH HOCIIA MHOI XapakTepsh,
10 cibaka pada Bb YaCTH JTOJ:KHA OblIa Obl OBITH IPH3HAHA HHYTOXNON, a BB
npyrofi uacrn jybiicrBoBasa OBl BB HOJB3Y APYrOro ¢OCOOCTBCHHUKA 'l

Takums 00pa3oMb, AAKC YOOMIHYTAd Beilie KoHCTpYRUis [lexssa, coraacio
ROTOPOf MEsRIY cocoOGTBEHHIKEAMI I BInTCH caMoe IpaBo COOCTBEHHOCTH, MOKETH
OBITH NPU3HAHA NPABHIbLHOH TOJABRO Cb oronophoﬁ (ep- BbIpakeHidA €aMOro xe
Ieas3a BB L. 80 D. 32; em. Haea. np. § 22, II): sro xbaenie mpasa co0-
CTBEHHOCTII COCTOHTE NE 63 PA30mw.a i €10 CO0CPHCANIA Mecoy cOcoOCmset-

6 L. 25 § 16 D. 10, 2... quoniam cum coherede non contrahimus, sed incidimus in
eum...

7 Cm. k» nocabayomemy Dernburg T § 195, Brinz 1 § 131, Waindscheid § 169a. Fer-
rinme § 337 ci.

8 Hanp. L. 25 § 1 D. 50, 16. Vindicatio partis »» L. 6 pr. D. 6, 1. L 16 C. 3, 32.

9L 5§15 D. 13,6 (B'b mpuy. 1). Cum. rakxe Pa,plmanus L. 66 § 1. 31: Dlp. L.
50prD30L"'§3D4‘ 12. L. 40 § 4 D. 39, \IodestLllDSl

10 L. 8C. 3, 38... relicta vel tranql.z,td. pUSSGbSlOIIL Windscheid § 169a, np. 5 Dorn-
burg I § 195 mp. 6.

MQOx. L.1§4inf. D. 45,3 L. 7§ 1 L. 8 9 D. eod.
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HURAMU, @ IMOABEO 63 0IPAHUNEHIU, 63 CUAY 63AUMHOU KOHKYPPEHUiL Mecdy
cocoocmeenHukamu, c0000bt e ocywecmerenin. Ramipiii n3b Topapumei mo-
HETHh MOJAb30BATHCA CBOUMB NPABOMDb TOJBKO BB TAKHXDB pas3mbpaxb, KOTOpLIE
He MBIaoTs noJs3oBanilo Apyroxb. IOpuanyeckoe MNOJOKEHIe, KOTOPOE BbiTe-
KaerTh 13b TAKOH ROMIU3IN IPaBb HA OAUY 1l TY #&e Bellb, HA3KBACTCI pars rei
pro indiriso (cp. Odw. waers § 31, IV) ‘2. Ramanili u3b €0cOOCTBEHHHKOBT
MOKEeTh €BOOOAHO OTUY:kKEaTh (T.-€. IepejaBaTh, AapUTh, 3akIa EBATL '3, TaBaTL
Bb Y3YPpyETs '* W T. x.) ¢BOe NmpaBO COOCTBEHHOCTH; HO TAKB KAKBL Cro IIpeeM-
HUKD CTAHOBHTCA BB TAKOE /Ke OIPAHNYEHHOE NOJ0MEEHIC IIPH OCYIIeCTBASHIM
npioOpbieHHaro mpasa, Bb KaKOMB CTOAIB OTYY:RIATEIb, TO MOKHO TIOBO-
puTL BB 9TOMB caydab 063 omuyaxcdenin pavlis rei pro indiviso.

IV. Rarb ekaajsiBaiorcsa Bb HOJIPOCHOCTAXD OTHOLIEHIS COCOGCTBEHHIKOBS
npn OCYIECTBJACHIN HMM 1IPaBb COOCTBEHHOCTH HQ OJHY H TY /Ke Belb?

1. Ramnpii u3b ¢OcoGCTBEHHHKOBL HMEETH NMpaBo Ha cogaadmwmie ' u co-
n0av306aie gewnro ® m na noayuesie uspbernoii xoam m3b ea doxoda '’. Pas-
wEpB yyaeTia KamkIaro Bb N0AL30BaHIM 1 BiaybHim Bempio H, cabloBaTEILHO,
pasnbpb, Bb KOTOPOMB €ro npaBo COOCTBEHHOCTH (JOJKHO LPH CBOGMD OCYyUle-
CTBJGHIA CTBCHATL IIPaBO COOCTBEHHOCTH JIPYTHX'B| COCOOCTBEHHHKOBD, MUKETI,
OuiTh pasaudens; aTn partes pro indiviso onpembis@rcAi WM JOTOBOPOMD, MJIH -
poaaMn macabpoBania BL oOwemb umyweers® u T. 1. Bb caydah comubuia xoam,
YuacTig GYHTAIOTCA PABHBIMH s BEHXb.

2. Hu onnus U3b OCOOCTBEHHUEQBD HEMOKETD IPEIIPHHIMATD 4.2y UHeniil
W USMIDHEHZ Bem 0e3b cOraacia BEHXb, 0CTAIbHEIXD 'S. Ecau uawbnenie yike
cabaaHo OfHAMB COCOGCTBEHHTKOMNE 0685 CONIACiA IpPYyrUXb, TO mocabaaie Mo-
ryTh TpedoBaTh, YTOOB 9T0 H3MBHEHI@) OblJO YCTPAHeHO, €CIH TOJABKEO OHI Bb
TOM® BB jgocrarounoir mbpb gamnrepecoBansr 1.

Pacxoxsr Ha noaesnwsis Wyayumenisg, cxbianussi OAREMB H3HL TOBapHIEil
0e3b cordacin (Mo u Oe3s™IpoTeEra) Apyruxb, Bosmbumawrea uocabyHumum nep-
BOMY JHIIb BB ThXh paswbpaxs, BWOTOpHE ORAMKYTCA CIPABELAHBBIME Bb 3aBi-
CHMOCTH OTBH BebXB 00@rosaTeanErBs JaHumaro eaydasd 2’.

Paexonnl, neobzodumpieHan noddepicania Geuss 63 yrba0enit, Kamisii
H3L €OCOOCTBCHHUEOBD MOKETH 3arparuth 0e3b corjdacid Jpyruxsb, H ThMB He
Meube oHNm T0MKHBL OLITh BO3MBIIGHBI CMY OCTAJILHBIME COCOOCTBEHHIEAMI Bb 110~
uoNe paswbpb (a me BB mpexbaaxd TOALKO HAJAWYHArLO 00OTAULEHiA COCOOCTBEH-
HUKOBE), MOCKOJLKY OIN HAJAI0Th Ha UXB AO0JI0 Bb €COCOOCTBEHHOCTH *!.

12 Cp. Windscherd § 169 a wb np. 4 g. Brinz I erp. 478.

" 1L.1C. 8 20 (21) Cod. 4, 52. L. 6 § 9 D. 1u, 3.

WLo5§2D. 7, 6. O6pevedars Beuib PeaihHbMU CEPBUTYTAMI COCOOCTBEHHAKE Geaw
coraacis rosapuwed ne moxkers. L. 10 D. 39, 9 Dernburg I § 196 np. 4.

13 Raksb paspbmalores cnopu o nopsaikb Baaxbuis oOuielt rempw, cy. L. 7 § 10 D. 10,
3. L.4 § 3 L. 5 D. 10, 2.

6 Cyu. 06% artons L. 23 D. 10, 3. L. 35 § 1 D. 19, 2. Dernbuwrg 1 § 196 up. 10.

Y L, 25 pr. D., 22, 1.

BL. 11 D. 8, 5. Marcel. 6 dig.. prohibendi potius quam faciendi esse jus soecio. ..
L. 8. 27 %1 D.8, 2. L. 38 D 1035

190,26 D. 8, 2. L. 28 DL 1053,

20 Arg. L. 38 D. 6, 1. L. 29 § 2 D. 20, | cp. e» L. 14 § 1 D. 10, 3 % nay.

2L, 2>§15D.10,2L. 6 §12D. 10, 3.—L. 29 L. 14 § 1 D. 10, 3.—L. 9§ 4
D. 42, 5.—0co60e nocraHOBIEHIE CYUCCTBGBAJLO OTHOCHTEILHO PACXOAOBD HU PCHOHMNE 00ME:
eCTH OTH PACXOARl e BO3MEUEHH COCOTCTHEHHHKAMH BB Teyenie yerspexws MBCAuess, TO Jauio,
crbraBuee saTPaTH HA PEMOThL 10MA, MOKETL MOAYYATL nocabiuill, ecin Keiaers, Bh H0IHYIO
coGersennocrs. L. 52 § 10 D. 17, 2. L. 4 C. 8, 10. —Cabayers sanbrurs, «. com. dividundo
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3. Kamapii m3b COCOOCTBEHHHKOBH MO#ETH BUNHATH IIPOTUBH TPETHUXD
Jnus 00 MOBOAY JAauHOofi Bemu Beb Th mCKH, KOTOpHE BOOOHIE NPHHALIEKATH
coO0CTBeHHOKY (Hamp. rei vindicatio, a. negatoria), HO B3BICKHBATH IO HAMD OHB
MOEeTh Jnmb BB paswbpb cBoeii xoam BB o0meit coberBemmocti 2.

4. Kaxasii u3b COCOOCTBEHHAKOBHL MOKETH BO BEAKOE BpeMA mpebosants
pasdmwaa obweii codcmeennocmy. Iroit Wham exywars a. communi dividundo
(npn pasxbab nacabuersa ymorpedaserca a. familiae erciscundae; o neil pbus
Oyrers BB HacabicrBeHHOMB mpasb) *2. JloroBopr, mekaOuaomie BO3MOKHOCTH
paa,-‘rlqsm HaBeerpa, He uvboTsh cmiasl. JoroBopst, He ponyckawnie pasrbiaa TOILKO
Ha BpeMms,—biicTBATEALHEI 22,

Paznbas cosepmaercs 1mo cunpaseranBoMy yemorpbuino cyabu (arbitrium
judicis). Cyaps npu 5TOMD J0JUKEHH IPUHAMATL BO BHHMAHIE COrJalueHia ¢ro-
POHB %°, eciu TakOBEIA cocrodAamch. Pasgbas mocrnraerca mwan nyremMs JBaexia
BEUUT HAQ PCAJBHBIA YaETH, TPH YeMb KamwAbli H3B OBBIIHXD COCOOCTBCHHHROBH
I0JyYaeTh HEOrpaHHYEHHOE BB CBOCMB OCYIIECTBICHIM I[PAaBO HA YaCTh BEIH;
HIA K€ OHB JOCTHIAETCA HUHBIMB [IYTEMb—HAIpP., BCSA BEMb MOXETb OBITh IIpu-
CY&ICHA OJHOMY H3B COCOOCTBEHHHKOBB, & NOCKbAHiE 0043aHb BO3HArPAIHTH
APYTEXD JAeHbramm 2. ,

Ilocpenersons TOit me actio communi dividundo, roropas eraBHTDb HA Mb-
€TO OTHOTO COCTOAHIA BEMHMXD IPABh APYroe, pa3pbmaiorcs Cmopsl m 0 ThXb
00A3AMeADCMEEHNBILE OTHOWEHIAXD, KOTOPHA BO3HAKIN MEKLY COCOOCTBEHHH-
raMi. Taxs, manpovbpsb, STHMB HCEOMB TOBAPHILL B3BICKHBACTH CBh JPYIOTO He-
JOJAHHYI0 eMY dYactb X0X0jJa OOumeld Belily, HEYIUIAUeHHBIA eMy H3JXEpRKH Ha
o0myi0 Bemb: TpedyeTh BO3BpATa YaeTif 10XO0ja, H3IHIIHC NOJYYCHHOH IPYraMb
TOBAPIIIENMD 2*; B3BICKABACTH BO3HATpaKIEHIe 8a yuepOdsh, NOHECEHHBIT B0 N0
purb (culpa in conereto) cocodersennmka 2%, [lo mMOBOJYy 3TUXB 0043aTEIbCTBEH-
HEIXB OTHOIIeHiH a. com. div., B®» Bugb a. utilis, MokeTs OBITH NpELBABICIHA
Jaike He3aBHCHMO OTH Tpedosamig o pasybab, T.-e. Kakb 0OpH CYLMIECTBOBAHIN
COCOOCTBEHHOCTH, TAaKb H IO es_JIpeKpauieHin (Hamp., nocab rudeam Bemm, Hax0-
qaBoieiicss BL GOCOOCTBEHHOCTH) 29,

V. PuMckoe npaBo 3HaeTh TOJBKO 3TOTH THIB ¢0c00CTBEHHOCTH. BB mpasb
HOBATO BpeMeHn BCTpbuyaeTesd COCOOCTBEHHOCTH I Ch APYIUMB CTPOEMb, HAMp.,

JaeTeA 10 NMOBOAY H3NEpKeKkd Ha O6INyH Bellb TOABKO TOrIa, KOTA2 COCOGCTBEHHHUKD 3aTpAydH-
Bark HxXb, 3a00TACL O cofcmeeHnoms uHTepech; eeian ke OHB eibaaars 9TO HCKIYUTEIBHO Bb
yyAOMDB AuTepecs, To xaeres a. veg. gestorum L. 6 § 2. 7 D. 10, 3. L. 39 (40) D. 3, 5.
Kellev, Pand 11, ctp. 112 cx. Wandscheid § 449 np. 10—I11a.

22 Gai 4, 53. L. 30 D. 40, 12. L. 6 C. 3, 32.—L. 4 § 3 D. 8, 5. Windscheid
§ 169a np. 4. d. .

23 Hacabgerr. mp. § 25, 1

2L.5C. 3,37. L. 14§ 2.3D.10, 3. L. 16 § 1 D. 17, 2. K» oromy Dernburg
1§ 197. 2.

5 2 L.21 D. 10, 3. L. 3 § 1 C. 3, 37.

% L, 3 C.3,37. L. 47 pr. L. 55 D. 10, 2. § 5 L. 4, 17. —Moryrs im upomn3spectd
pasibas He Beb, a Toabko HhkoTOpee H3B cocodcrsenunkoss? Cm. Dernburg 1 § 196 mp, 22.
Windscheid § 449 np. 26.—061b orebrersennoctn 3a asnxkunin cx. L. 10§ 2 D. 10, 3 TWind-
scheid, § 449 np. 24.

% L. 3 pr.L. 6§ 2. 4D. 10, 3. L. 34 D. 17, 2.

8 L, 25§16 D. 10, 2. L. 8 § 2. L. 10 pr. L. 20. 26. 28 D. 10, 3.

2 L.9 11 D. 10, 3. L. 25 D. eod. L. 26 D. 8, 2. L. 4 D, 33, 3. L. 3 §1.2 D
39, 1.—L. 6 § 1 D. 10, 3. —MoryTs Ia COCOGCTBEHHUKH IPEIBABIATh MEKLy 06010 a. nega-
toria? Windscheid § 169a np. 3b. Dernburg 1 § 196 np. 13.—Vindicatio partis mexiy co
coersennukana L. 3 § 2 L. 4 D. 6, 1.
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Gesb npasa oTIBIbHbIXB SOcii TpedoBats pastbaa; 0eas onperbacuis nxs joaeii

Bb I[10Jb30BAHIN BEIIbI0; CBb MPABOMB TOBapUIIE pacHopaKarsea Beupo 1o 00ab-
IMOHCTBY TOJ0COBD W T. 1. %Y.

T'aasa IL. lIpioopbrenie m morepsa mpaBa €00CTBEHIOCTH.

§ 6. O6wia sambyania.

[. Cnoco0Os npiodphTenisa npasa cOOCTBEHHOCTII UPE3BHIYAITIO PA3HOOOPAZHEL.
Bb obaagamie ueaosbra nmocryuaioTs HOBLIA BN, KOTOPHLA MNpekie He mwhiam
xo3auna. 1[8b eraphxs Marepialoss IPHIOTOBAMIOTCA HOBHII Bemu. llakouews,
00nmbyb nepeHocurs Beumjl u3b OAHBXB PYKD B Ipyrig. OTciofa ABIAeTcs Macca
Pa3IMUHBING (PAKTOBL, ¢b KOTOPHIMH IPABO CBA3GLIBACTH, BH BIIh 0pnmuuecraro
eabxersis, —npiodpbrenie codcTBEHHOCTH. ITH €M0COOH lIpiodphrenis mpasa co0-
CTBEHHOCTH JABJAATCI, TIaBHSING 00pa3owb, Ha 1B warcropin: euocodur depu-
gamusHbie, NPOUIBOOHDIL, KOTOPHIC 3ARIOUYAOTH BB €e0h MPEeMerso (Sheecessio),
U CIOCOOBL OPUIUHAPHDLE, HEPGOHAUALLHLLE, BBRKQTOPHIX'S TAKOIO HPEEMETBA, HE
saruovaerca. 00w aroms jpbaedin emocoGoss mpioopBresia npasb BOOGIE MBI
yie rosopumn (Bp OOmwei vacru § 35, IF). Rags Owglo ykazamo, pasauuie co-
CTOUTH BB TOMB, YTO I[IPH AEPOBATUBHLIAD CMIOEO0AXD BHOBB HpioOpbraemoe mpaso
ONMpaeTes Ha JPYroe mnpaso, paHbIIe/CYWieerBOBaBIIee Y IPYyroro Jauua (anctora).
I biicrsaTeasnocts m 00beMBd NPOH3BOZHATO ) IPABa OHperbadAores TYTH CBOl-
CTBAMU [IPABA, KOTOPOE OBLIO YIDABOITPEIILECTBeHHIES. [[pn OPUTIHAPHOND CIIO-
co0b BHOBL BO3HMKAOUIEE NPABO OIMPAETCA TOABKO HA CGIOCOOB CGBOErO Mpio-
OpbreHid.

II. JlepuBaTususie (6HOE00BI yIpioOpbTeHia npaBa cOOCTBEHHOCTH MLICJIHMEL,
KONEYHO, TOJBKO IO OTHOLICHLIOKB BEUIAMk, Yike CTOAUEME BB Ubeii-1100 ¢00-
creeanocrn. Cioga  o1HOcaTeA: 1) mepejaya €OOCTBEHHOCTH 110 BOXS IPERHATO
coberpennnka (traditio, 3asbu@hic); 2) mepexoxs €OOCTBEHHOOCTH 10 CYAEOHOMY
pbuicuin; 3) mepexoxb €OOCTBEHHOCTH M0 HEMOCPEACTBEHHOMY NpPeXIHCAHID 3a-
roua. Bo Bebxw omnx® cayvasxs HoBHi npiodpbraTeas, uToGs 10KA3aTH GBOE
IPABO, JMOJNKEHB JOKa3arTh CYUICCTBOBAHIe NpPaBa CBOErO MpPENIMICCTBEHHIKY.—
Opurnmapasie ¢noco0s IpHMBINMEL, Kakb Kb BEW@Mb, KOTOPHEA HHKOTAA CILE HE
CTOANN HH BB ubell COOCTBEHHOCTH, TAKh I Kb BEHAMb, KOTOPHA ya&e mwban
coOCTBEHHUKA, HO yTpaTman ero. Kb nepBoil Kareropin upnHALJIeKHTH, HAIPI-
MEpb, 00BEHOBEHHO occupatio, upiodpbrenie mroxosn. Ko Bropuii—usucapio,
acessio 1. :

Mb1 HaumemMD NH3J0KCHIE €0 CIOCO00BD JIePHBATHBIBIXE.

30 Om. Dernburg 1 § 196, II, Windscheid—Kipp § 169a pw konmb. Gierke Deutsches
Privatrecht, 1I (1905), § 122.

! bpunys (Pand. I, § 76, np. 28; § 153, up. 2, ¢p. Taxke FHilder Pand, erp. 178
ex., 186, Gorard, erp. 297, np. 2) yreepiiaeTs, yTo ysykamienrs upio6pBraerTs AepHBATIBHO,
a He OpnruHapHo, W00 OHT npiofpBraerTs HAJIHYHYIO, 8 HE BHOBL BOIHHEQIUYIO COOCTBEHHOCTD.
Ous 10Ka3wBaeTs 210 TEMB, 4TO BB pesyaprarh ysykamim dominium npioGpbraercs tale, quale
fuit, T.-e. oOpeMedeHHOe BCBMA Npexle YCTAHOBIGHHHIMA CEPBATYTAMH H 32I0TAMH H COGLMHEH-
H0e 0 BCEMA CBASAHHBIMIL Ch YYQCTKOMB CEPBHTYTHHIMH mpasawi. Ho 8T0 Henpasuibno: e¢yTh
ACPABATHBHATO NpPEeMCTBA He BB TOMB, 4YTO NIpH HEMB COXPAHAITCA NPexIe CYUeCTBOBABMIA
OrpaHmYeHis npasa, a Bb TOMB, YTO IMNO, OCHOBhHIBaONee HpioGpbreHie mpasa Ha 1EpPHBATHB-



§ 7. NMepepaya (traditio).

L. Traditio. Thaecusia Bemu NepefaloTes Bb COOCTBEHHOCTH IPYLHMD JA-
1AM TIPEKAE BCETO N0 6021 UXs coOcmsennukoss. [IpaBo €o0CTBEHHOCTII MO-
#HOTB OLITE 1REPedano 10 npedcMepmHomy PacropANceniio—mortis causa, win e
Mexcdy scusviMu—inter vivos. O nepsowb cayuah pbus Oyzers BB Hacxbi-
creyHOMB nmpasb. 3xber ME 3aiiMeMcs BTOpHME.

Eeau coGcrsenunks kedaeTs Iepenectn NpaBo COOCTBEHHOCTH inter Vivos
Ha Ipyroe amuo, To mo IOcrmHianoBy mpaBy ONB JOMEKEHE 00JeuL BOMIO Hepe-
IaTh HPABO COOCTBEHHOCTH BB onpexbicHiuyio GopMy, AMEHHO: IePeLATH upiodph-
TATEN0 (PARTHYCCKOE 6aa0IHIE G bI0, KOTODAS SABIACTCA 0OBEKTOMB IPABA COO-
crsernocTi ', Tawass nepedaua 6aadmwmes seupio 0aa nePeHOCa NPasa co6Emeen-
Hocmu m cocraBasgers traditio.

Bb do-I0cmunianosoms npask traditio Obia X0CTATOUHA JWIMD LIA Tes
nec maneipi. s res maneipi eymecrsoBaas TOPAEETBEHHHI CHOCOGB—ImAanci-
patio. TopsxkecrBennaa in jure cessio npawbamMa 62 &b 060ero POAQ BEIAMD.
Ofa ot cnocoda He MpeinoOJaraloTh IEpeHoca BJIAABHISI, Kawb HE0OXOZHUMAro
YCI0BiA Iepexona npasa codcrsenHoeri. Be IQermiiamoBoMs npash omi ncuesnn 2.

II. Yeaosia abiicrsureasnoern traditiof crbayiomisa:

1) Ilpu traditio nepexods eaadmwuin yxs axummienty no soab Tpajenra ?
COCTABJCTH TEepBO¢ HEOOXONHMOe YCJOBie INf NEPexoid IpaBa coOGCTBEHHOCTH.
J10 yeaosie umaecoodpasio. Bo-uepBLix®, mepexaya Bl NPILAeTh BIIHMOCTS
ARTy NMEPeHoca IpaBb HA Bellb; &Ta BHENUMOETs WJIM IJIACHOCTH BOOOME sKela-
Terbia upm Thxk crbaraxb, KOTOPHS JELAHOBIAOTH aO0COMOTHELA npasa, rbii-
CTBYIONIA TIPOTABH TPETHIXD {NNG *. Be-BTOpHYB, Takoil AKTH YCTAHABIABAETH
HOp¥aJbHOE T0JOKenie Bemel, MIpH KOTOPOMB COOCTBEHHHK'S BOIIT BB TO JKE

HoMs crnoco0B, IOMEHO HE TOABKO I0KABATH CIOCOGH npioGpbrenia, HO H WAIRYHOCTH MpaBa Y
nepeiaTynka, y auctora. 9rorw wbrpinpu usucapio. CepBUTYTHHA MPABA i 32J0IA, 06PEMEHIO-
e Bempb, COXpanAiores, HaupuMEps, M TOTAa, KOIA Bellh 641a Gpowena —res derelicta—u
sarbus 3axsavena (occupatio) apyrnms aumons. Ors aroro occupatio ne craHosuTcs AepHBa-
THBHHIME €00¢060MT npioGpbrenia. DrTu npasa, npunaiiexantis TPETENNS  JHUAMB, NPOTOIHA-
0Th OOPEMEHATH Y3YKANMPOBAHNYIO Bellb HOTOMY, 9TO y3yKalif Belld WXDL He moracuia. Kexu
X@ y3YKQUMIeNTh yuacTka upioOpbraerh Takke CBASAHHBIA Cb HMMTL CEPBATYTHEIA NPABOMOYis,
T0 970 00BACHACTCA TEMB, UTO UpPEIIAIbHEE CEePBATYTH NPHHALICKATL HMEHNO 6CAKOMY COO6-
CIBEHHUKY TOCMOICTBYIOUAT0 yYRCTKA, & HE TOALKO TOMY COGCTBEHHHKY, UPH KOTOPOMEH OHM
yCTaHOBIERH, 1 ero npeemunkams. Om. Windscheid § 64, up. 6 i. f., § 175, up. 4. Dernburg
I, § 81, np. 1.

1 O nmpupoab pumckodi rpazamiu ex. Chlamtacz Die reehtliche Natur der Tradition im
rom. Recht 1897. L. 20 C. 2, 3. L. 50 pr. D. 6, 1. L. 15 C. 3, 32. Ornocureasho L. 23
§4C. 1,2uL.1§1L.2D. 17, 2, cu. Arndts, § 145, np. Dernburg 1, § 211, vp. 1, 2.
Windscheid § 171, up. 2 Vangerow I, § 311, np. 4. Bns pyc. IUT. Cp. KO BCeMy BOHpOCY
Tpenunpns, llepexoxs upaBa COGCTBEHHOCTH HA ABHKIMEIA MMYIECTBE MOCPeNCTBOMD Nepeladun
g coraamedis. Ogecca. 1903 r. _

% [Io mexocsorpy, oguako, Bp Jurecrst mepemxn phmieHis, OTHOCHBmiACH Kb mancipatio,
Raks, wanpumbps, L. 16 D. 23, 5. Cm. Dernburg, 1, § 211, up. 3. Windscheid 1, § 171, up. 2.

3 Ho uun B» xakoMs caydah me mporuns ero nomn. L. 5. 33 D, 41, 2 ¢p. L. 65 pr.
D. 41, 2. L. 14 § 17 D. 47, 2.—L. 2 § 5 D. 39, 5.—L. 9 § 1 D. 23, 3.— Eecan coGcraen-
HIKD HEe Baaaberp Belbo, TO OB MOXETh AXA TPALNIIN YCTYOHTHE aKuruoiesTy esow rei vindi-
catio u meuls npiobpEraerca aknumieHTOMs IO HCTPEGOBAHIA ed 3THMB Hckomb. L. 21.47D. 6, 1
L. 13 C. 8, 27 (28).

# B cospevMeHHHXB UPaBaxXs BTOTH PE3yABTATH NOCTHTAETCA YACTO BAMHCHI0 Bh HIOTEU-
Hudg knarn. Ou. 065 arows noapo6uo . Basanoes, liponcxosxienie cospemennoii mmorexu. 1900 r.
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BpeMd ABIACTCA N eA BIaABIBIEMB; TAKHMD 00pPA30MDb OTYACTH NPELYNPEKRIAITCA
CIIOPHI MekLY BIagrbaplaMm H COOCTBEHHHKAMI Beleii o npasb Ha Benib.

Bp Buty ororo ycaosis, Th cibikm, Bb KOTOPHXB CTOPOHEL TOABKO BHIDA-
HKAOTH CBOC HAMM)eHie mepeHecmu mpago cobcmeennocmu (Hanpnvbps xoro-
BOPDH KyILan-npojaxkn, o0bmanic mojapurs), cama no cedb 10 paMCKOMY IpaBy
coberennocT He nepenocATs. Oub yeraHoBAAIOTS JHIUL 00A3AMEABCMECHHOE NPa-
60, YIOJHOMOYHBAIOUIEE OHY 3B CTOPOH'D 1TPE00BATL OTH JPYIOil NepeHoca Npasy
codersennocrn °. Owb cayxars mumy.0Ms Lia NEpeHoca Npasa cOOCTBEHHOCTH,
a cabayou@as 3a HAMH TPRIHIIA ABIAETCA CROCOOOMF NEPeHOCca COOCTBEHHOCTH
(modus acquirendi - B» oramuie orbp titulus acquirendi, cm. Ooumi. u. § 33, 1).

T0ABKO BB HEMHOIHXB CAYYaAX'h IIEPEHOCH IpPaBa COOCTBEHHOCTH MeEXLY
XKHBBIMH cOBepuIaeTca 033 peasvioic mepedawu camoi éewyu. Mer pasymbems
T. Ha3. constitutum possessorium m traditio brevi manu, 0 EOTOpHX® pbub Gy-
1eTs HmKe, BBb oTxbab o opmimueckoMd Biaxbmim (em. mmke § 22, IV m V).

2) BropeiMb yeaosiemb LBicTBHTEJILHOCTH IIepefasn COOCTBEHHOCTH Yepesh
traditio aBasgerecs aerumumayis mpadewma. ITO 3HAUNTH, UTO JMIO, NEPELAI0-
mee Beulh APYTrOMY Bb COOCTBEHHOCTH, TOLKHO cavM0 EMETL IPaBO COOCTBEHHOCTH
1 Belik; Bh NPOTHBHOMB caydah mpioOpbrarean He cybaaercs COOCTBCHHIEOMD o
D10 yeaosie ecrs cabpersie 00wAaro NPHHIHNNY BEAKOM successio: nemo plus juris
in alium transferre potest, quam ipse haberet (cm. Q0ni. u., § 35). Koneuno,
BMBCTO €aMoro COOCTBEHHHKQ MOTYTH ICDPEHOCHTH IPaB0 COOCTBEHHOCTH H HaJJje-
HANAMD 00pa30MD YIOJIHOMOYCHHBIE 3aKOHHBIE H 100POBOJBHEIE NPeOCmacumet
cOOCTBEHHUEA . —Kpowmb T0ro, cOOCTBEHHOETH HA 3AJOKEHHYI0 BEUDL MORCTH Ne-
peHecTH npojaoulil ee asar0ronpuruMamend . — Bp Buxb 0c000ii npHBEIErin
PUCK3, UMREpamops % e CynpyLe MEPeHOCHTE IpaBo COOCTBEHHOCTH MYTEMb
rndltlo J1ake ecaH OHE He Oblau cOOCTBeHHHEaMI neperansoif Bemu. O Thxb
0COGBIXD CIy9RAXD, KOLAa TPAMUmiA, CABiannasd HECOOCTBCHHUKOMD, BB Pe3yib-
Tarh 1aers aKmumieHTy JON0wenie, BUOIHD TOXECIBEHHOE CB NOJ0KEHIeMDb CO0-
crBeHHUKa (mocp. exceptio rei yenditae et tmdltae), cra3ano 0yaers Bb oTABat
0 BJIEL,II,’BHIII (§ 26, III).

3) Tpemum. yeJa0BieMs AP ABIACTCH COLAAULEHIE CMOPOHE O hepe-
200 npasa cobemeennocmit. TpaieHTd AONAKeHs HMBETH BOXWO nepejaTh Bemlb
BB IOCHOACTBO armumienta—animus dominii transferendi. A}uELH[IlBHT'b TOJdEEHD
#MBTh BOMIO €TATHh COOCTBEHHHKOMD Bemmp—animus dominii acclplendl Jdbao Br
TOMB, UTO NEepPefayd, BElll MOKETHh COBEPIIATHCA M HE I NEePeHOCa NpaBa col-
CTBEHHOCTH, a AAA PasHBIX'b APyruxb Ibaeil (maup. Bemp MOKETH OHITH NEperana
BO BPEMEHHOE MOJb30BaHie).

Bouas TpanenTa I aKUAMIeHTa 10 LKHE OLITh COTIACOBAHEL BB TPEXD MYHKTAXD:
uTO TIePeAeTCA a) IpaBo cobcmeenHocmat (2 He IPOCToe, HAMmp., AepiKaHie Beum),
b) xammomy awuyy '°, ¢) Ha maHHYO Gewd ‘. Keam onm pacxomared BO MHBHIAND

51,.60.4,39

6 L. 20 pr. § 1. D. 41, 1.

7§ 42. 43. J21L9§4D411L5§1D4914

$ L. 46'D. 41, 1. §1J37, 8. :
9440J. 2 1. L9§ 3 D. 41;°1. L. 55 D: 44, 7. Cp. ema L: 35'D. 41, 1./E. 15

18, 1. L. 49 D’ 17, I'm's arouy Arndis § 145, mp. 2. Windscheid § 172, mp. 10.
%aragcmn I,'§ 311, up: 83

10 L. .3: §6 D.41,1. L. 43 §1 D. 47, 2. L. 13 D. 39, 5. Windscheid § 172,
np. 12 m 13. Arndts § 145 up. 3.

UL, ’§6D414L34pr§]D412
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no ONHOMY H3B JTOXDH NYHKTOBL, TO TPAJUNLA HHYTOAHA, M COOCTBEHHOCTH HE
IepexouTb.

Hab aroro cabayers, uro TPAIHNIA ecTh coueraHie IBYXDH BOJb, T.-C. 00-
1060P%, NPHTOMB JOTOBOP'D GeUHbLI, T. K. OB YCTAHABINBACTH BEIIHOE, & HEe 00s-
3aTEeIHCTBEHHOE 11PaBO. JLOroBOPH STOTH OTANYALTCA HBROTOPHIMH 0COOCHHOCTAMN:
OHb MOKETH OHTH COBCPLICHD Cb HEONpexbleHUBHIND JHUOMDB (HAND. KHIaHiC je-
HEPh BB TOJNY —T. Ha3. jactus missilium '%; BrICTaBEA ABTOMATAYECCKHXD M-
paToBL I IPOXAEHM). :

Boasmieio 4acteio He HyikHO 06060 OrOBapHBATL, YTO CTOPOHBI MMbBIH Bl
BULYy NEPEeHECTH HMCHHO INpaBo COOCTBEHHOCTH. OTO MOKETH Cb OUCBIIHOCTBIO
BHTERATh W3B TOH CABIKH, ROTOpas NpPEAMecTBOBAJA TPAANIIN H CAY:KHTH el
ocioBaHieMb. Eerb ¢rbard, Ha OCHOBaHIM KOTOPHXDB TPAANNisd OOLIKHOBEHHO CO-
Bepmaerca sl [HepeHoca npasa cOOCTBEHHOCTH (HANP. KYIUIA-MPOJAEA, AapeHie).
Ho ecam nepenoch mnpaBa GOGCTBEHHOCTH COBEPLIAETCA HE HAa OCHOBAHIN MOILO0-
Haro poxa cabarm, TO HEOOXOZHMO 0€000 OTOBOPHTH, UTO IIEPEHOCHTCS HMEHHO
mpaBo codcrsennocTn. (Hanp.. A jaio kKoMy-1mdo nopyuyenie 3aBBIbBATE MOHMD
OMYIMEeCTBOMb BO BpeMs MOEro OTGYTCTBIA M pajgd yXodcTBa 1baat ero cobcrsen-
HAKOMB MOHXD Bewieii) '.

III. Boapmia tpyasoctn mnpeicTaBisers BOHPoSh O T. Ha3. causa tradi-
tionis. Ilepesocs npasa COOCTBEHHOCTH BEETAR COBCPLIAGTCH, KaKb CHO H3H
NPEABIAYINAL0 H3IO0KeHIA, XA Kakoii-mado Aaabmbiimeif nbau. I mory mepezars
npaBo €OOCTBEHHOCTH Ha paba, 4yroOsLA10zapnts ero (donandi causa), mim uToow
BENIOJHHTS JTHND 3apanbe 3aKM0YEHHOE” 00A3aTENHCTBO (HAND. KYNLO-NPOIAKY
Bemm: solvendi causa), man yrToOsh, yerauosn®h npuganoe (dotis causa) um T. n.
OxHINB CIOBOMD, caMbii IepeHoOCH COOCTBEHHOCTI, CAMAA MPAOUUIA 8F UIBAOMS
(Barb mepejava Bemw 1A Hepenoca @OOCTBEHHOCTH HA Hee) MOkeTd nMbrh u
geerda umwems Kay0-a16o. WwAb, Karlo-au6o causa (cm. O0m. u. § 43).
Copammpaerces, 10CTaTOYHO JH JUIA MIEPEX0a NPaBa COOGCTBEHHOCTH IO TPAAHIIH,
YTOOBl CTOPOHBI GOIVIACHIMCH O(TOMB, UTO NyTeMb nepejauu BJarbHIA Benpio
NEPEHOCHTCsI MMEHHO NPABO COOCTBEHHOCTH HA Hee (@ He NPaBO BPEMCHHATO MOJb-
30BAHIA HANP.), WM iKe CIBAYETH TPeOOBATH €Ile, YTOOBl CTOPOHEL OBLIH COTIACHH
OTHOCHTEJILHO TOi causa, Tol mbam, XAsd KOTOpPOil NpaBo COGCTBEHHOCTH NEPEHO-
curca? Taxs, wanpuwbps: A gaers B xensrd BhL co6CrBCHNOCTh €h MHIABI CO-
BepmaTh japenie (donandi causa); B mpmEMMaeTs 9TH JIGHLIH TaKKe BB CO0-
CTBEHHOCTH, HO JyMaeTb, YTO OHH JAITCA €My JJad YeTaHOBJAEHiA 00s3aTeabeTBa
aiima (credendi causa). O0a Juma COTIACHBI O TOMB, UTO HEPEAACTCS HPABO
c00CTBEHHOCTH HA JeHBTH, HO OHH pasHoraacars (dissentiunt) o TOM'B, 1A KaKoill
nban (causa) aro rbraerca. I[lepexoputs au €0O0CTBEHHOCTH?

Coraacuo oanomy Texcry Bb Jurecraxs IOcruHiana, B3ATOMY H3L COYHHE-
Hist topuera JOaiana '®, Bp NOJOOHOMB cayyah COOCTBEHHOCTb IOJ%HA Iepefira.

2§46 J.2,1. L.9 § 7 D-41,1. Cf. L.5 § 1 D. 41, 7. Dernburg 1,
§ 213, np. 4.
B Gai 2, 60.

L. 31 pr. D. 41, 1. L. 671 (B5) § 4 B. 36, 1."Ulp. 19, 7. Gai2,120.

5 L. 36 D. 41, 1. Julianus 13 dig. Cum in corpus quidem quod traditur consentia-
mus, in causis vero dissentiamus, non animadverto, cur inefficax sit traditio, veluti si ego
eredam me ex testamento tibi obligatum esse, ut fundum tradam, tu existimes ex stipulatu
tibi eum deberi. nam et si pecuniam numeratam tibi tradam donandi gratia, tu eam quasi
creditam accipias, constat proprietatem ad te fransire nec impedimento esse, qnod eirca
causam dandi atque accipiendi dissenserimus.

-
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JTOTH TEKCTH NPH3HACTH TPATHUIO AOCHPAKIMIBIMNG d01060poM3, CHAA ROTOPATO
HE 3aBUCHTH OTH TOH causa, pazm RKOTOpPOil OHB coBepmacTed. Eem MCHLY €TO-
poHaMn He IpOH30ILI0 COIJAImeHisT OTHOCHTEJdbHO 3TOll causa, WIH eCam 5Ta calsa
(r.-e. whan nepenoca npapa coGCTBEHHOGTH) HE JOCTHLHYTA 110 APYIHMB NPUYl-
HAM®D, TO COOCTBEHHOCTH BCE-TAKH IICPEXOAHTH, & TO 006TEATEALETBO, YTO Nbab
HE TOCTHTHYTQ, TOPOKRIAETH TOALKO BB I0Jb3Y TPAIEGHTA 00A3AMEABCINEOIHDLI
UCKs O BO3BPATB eMy CTOMMOCTH HMYIECTBA, KOTOPOE IEPEHECeHO MM X4
nbau, owasapmeiica megoernruyroii (condictio sine causa).

IIporuBonoaoikune Boszspbuie HA 3T0TH BOIPOCH BHIPuiKEHO, OJHAKO, Bb
Apyrovt (pparsenrh Jlurects, B3ATOMB H3B couwnHeniii opmera Yasniana 15, Co-
BDEMCHHEIC YYCHBIC OO0JBIICI0 YACTBI0 OTAAOTH NPEINOUTCHIC pbmenito miaua,
EOTOpOe NPH3HACTD TPANHIID aOCTPAKTHHIMG JOrOBOPOMS !7,

Eemn wbas, pas KOTOpOil coBepmaeres traditio, 3aKOHOMD 3anpewena, To
MpaB0 COOCTBEHHOCTH HE NEPEXOINTh; APYTUMH CIOBAMI, HCOGXOIMMA Justa causa
iraditionis (Haup., co6eTBeHHOCTS HE HCPEXOAHTD 1IPH JAPEHIH MEXIY MYKeMD H
HEHOI, TIPI Aapenim epuiie 103BoaeHHON MBpH Gesn coBepurenia insinuatio) 'S,

LV, ITpaBo coGerBensocTi MOKETs OMTBH MEPCHACEHO UOIH CYCNEH3ABHLIMD I
PC30JTIOTHBHEIME  YeJIOBieN® %) ¢b nmpuGaBicHieNs OTIATATCJABHATO AN OTMEHI-
TeAbHAro cpoka (eM. Oom. u. § 42, IV, 2). Omwoenreabno nepexoia coOCTBEH-
HOCTI HQ OCHOBAHIM KYIIH-IPOJQKN CYMIECEBOBANO eMe co Bpemexu XI1 Tadimms
ocoboe mpasmio ?%: ecan nbha 3a Kymaemiyio Bemp He yujaayeHa M He COCTOA-
JA0Ch COTJIaIneHld 005 0TCPOYED es YIKIATHL,\I0 COOCTBEHHOGTh HA BOINh HE CUll-
TaCTesA nepemenmeit, moxa nbsa ue Oyrers VmIauexa. Bb 3ToMB caydyab tra-
ditio 1m0 3aKOHY CYHTACTCSA COBEPHICHHON KaKbL OBl MOLD CYCHEH3HBHBLIMG  YCIO0-
BieMb YIJIAThl IBHBI.

V. Hakowens, TpainmigdmMomer®, orasarses mexbileTBureasnoil BeabacrBie
HAJIMUHOCTH 0c00Ar0 3anpewenis, omuyscoams. Taxis saupemenis Bo3HHEAOTH
HId TO 3aKOHY, HIN HO “cyreduomy pbuexio, mmr mo xoromopy, mam mo
3aBBIIAHII. .

SakounvtA 3aIpeWeHia 0TIyAIATE TOABIMIOTEA Bb GOJBIIOND KOINYCCTES
BU BDEMsI HMIIEDIH U BECHMA, 3aIPYRHAIOTH 060pors. Hamnp., 3AMPeIICHO OTYYHLATH
BEIW, O KOTOPLIXB Beiercd mpomeceb (O0m. u. § 57 Bb konmb); Myxb HE
HMBeTH NPABA OTUYHKLATh 3EMCABHBI YYACTOKD, IAHHEI B npmyanoe (em. Cew.
op. § 7, I); OneKyWh He MOKETH OTYYEIATE HMYIIECTBO ONEKAEMATO Ge3H Co-

16 L. 18 pr. D. 12, 1. Ulpianus 7 disp. Si ego pecuniam tibi quasi dopaturus dedero,
tu quasi mutuam aceipias, Julianus seribit donationem non esse: sed an mutua sit, videndum-
et puto nec mutuam esse magisque nummos accipientis non fieri, eum alia opinione accepe-
rit. quare si eos consumpserit licet -condictione teneatur, tamen doli exceptione uti poterit,
quia secundum voluntatem dantis nummi sunt consumpti .

Y1 Girard crp. 91 cx. Windscheid § 172, np. 15. Dernburg 1, § 213, mp. 9; § 95.
Arndts § 145, np. 3. Vangerow I, crp. 573 ca. Cf. Ferring §§ 306—8.—Bw® Baxy aderpaxt-
HArO Xapaxrepa TpaaMiliu, ATA ed 1bHcTBuTEIRHOCTH He TpeGyercs, YTOOH causa CYyLeCTBOBAIA
yke no traditio (L. 7 § 3 D. 23, 3. Dig. 12, 4); uro6m oha BoOGme Ghia IBHCTBHTENHHA
(Dig. 12, 6) mam uro6u osa oxoGpsaxacs mpasoms (L. 581 D.12,7. L. 1 §2L.2 D. 12,5),
anme GB OHA IPAaBOMB He GHIA IPAMO 3anpewena (CM. HiLe).

18 L. 5,§ 18 L. 365pr- D. 124 1. . | § 2 D. 41, 6, Ulp. 19, 7. O6mas u. § 44.

B 38§1inf D. 41,2 L.2 §5:D. 39, 5. ¢ef. 1., 9 § 1 D. 23, 3. O rtaxs uas.
pactum reservati dominii ew. Windscheed § 172, 7. Dernburg I, § 215, 3. Tangerow 1,
§ 311, np. 2.

20§ 41 J. 2, 1. L. 19. 53 D. 18, 1.
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raacia onexyHesnx®s Baacreit (cw. Cem. mp. § 21, IV) m . a.%. Ilo odmemy
NpaBEAy OTYY:#ACHIe BEIM BONDPEKH TAKOMY 3aKOHHOMY 3aUpELIEHL0 CYATAETC
anuToRHEIME 22, Iloxs oTuyikieHiews Bb JaHHOMDB caydab pasymberca Takme
o0peMeHeHie BEUH HUOTeROH WM HPeAIaJbHBING CePBUTYTOMD * u pame yMBIUIICH-
HOe JOIyIeHie usucapio Bemy €O CTOPOHBI TPETHArO JHNA; TAKAA YMBIULIEHHO
TOUYIeHHAS USUCAPIO BONPEKH 3aUpeeHiio OTJYALATh TAKKE HIYTOMKHA ',

Anajormysoe 3unaudesie umbioTh 3alpelieHid  OTYYALATH, HAJATAEMBLI
cydoms 3.

2{01060pbL, 10 KOTOPHINE CTOPOHBI 00/3BIBAIOTCA HE OTYYHIATH n3BBeTHO
genyi, He nmbioTs Bemmaro dddexra; OTUYAICHIC, COBEPUICKHOC BONDEKUM UMD,
rhiicTBATEABHO; HApYUIEHie XOTOBOPa MOPOAIAETH JUIIb HCKH 00 yOWTEAXH *°.
Sasmutamessivia 3anpelieHisa OTYyEAATs caMa no ce6b cuasl ne uMboTh. Ho
OHII MOFYTH YCTQHOBHTH A TPETHATO JUUA TAKOe NPaBO Ha Bemb, KOTOpoe Xb-
JAEeTH HHYTORHEIME €A oryy:Eienie. Bb uacraocrn sro mvbers mbero, ecau 3a-
npers oTuy:kAenia cxbaams Bb nbagxs yeraHoBaeHLd QUICHKOMMHCCA BB I0Ab3Y
onpeybieHHHIXD JONb AJH YIEHOBH CeMbn 7.

§ 8. OcranbHble jJepuBaTHBHbIE €n0colbl npiodphTeHis.

[. Iepexcos cobemeennocmu no cydednomy pwwenio. Cyiba BB cnoph
0 COOCTBEHHOGTH HE CO31ACTH HOBATO AUPABA COOCTBEHHOCTH JJsd BHIUIDABIIEI!
¢TOPOHBI, @ TOJbKO HpH3HAETH 3a Hell NpuHajdemapiiee el yike Npexige Npaso
cobcTBeHnocTH . BEBa0TD, OAHAKO, €1yuall, KOI'a COOCTBEHHOCTh BO3HNKAELTD He-
NOGPEICTBEHHO BB CHAY cyiedHago phuresis. LuapHpiNe 00pasoNs, CIOJR OTHOCATCH
nexku 0 pasibab obmaro mmyilectan(actiones divisoriae, T.-e. a.communi divi-
dundo, familiae erciscundae m fininm regundorum). 3x5ce cyApd yHOJIHOMOYCHD
0IHO COCTOAHIC BEUHHXBYNPABL cocobcrsennoctn sambuuth JpyruMs. Oun
MOkeTh uan yeranosuth (adjudicare) XA TPERHAXD COCOOCTBHHHUKOBS MPABO
COOCTBEHHOCTH R DPeaJbHbld YAETH BEII, HJH jKe NPHCYAUTH BCIO Beulb OJHOMY
135 COCOOCTBEHHUKOBD BbL IMOAHYIO COOCTBEHHOCTb, ¥ 3aCTABHTH €TI0 ACHbraMH
BOSHATDAIATH APYINXB H T. K. 2 Bo BebXB amuxb caydasxs npioSpbresie ¢o0-
CTBEHHOCTI HACTYNACTH HENOCPEACTBCHHO Bh pesyasrarTh cysednaro pbmewis® u
00ye10BIeH0 THMB, UTO MpUCY&IaeMblil 00BEKTh Hpeikje NPHHALIeKEAXD BD 00-

21 Beh aru 3anpers mepeancaenst y Wandscheid, 1, § 172a, np. 1. Cum. rakxe Bapous
-§ 127. Xeocmoss, llcr. pum. np § 100, I, § 101, IL

22 [a HUYTORHOCTH MOKETH CCHUIATHEA W CANDB oTdyksareis. L. 16 C. 5, 71. L. 1 C. 10,
34 (33). L. 7 C. 11, 48 (47). Waindschewd § 172a, 1.

23 1.,.3§5D.27,9.L. 7C. 4, 51.

2t L. 28 D. 50, 16. L. 16 D. 23, 5. Dernburg I, § 217, np. 5, ep. Windscheid
$ 182, up. 14. -06ut. 4. § 36, I1[, 2. —O 3nauenin 0053aTEALETREHANXD JOTOBOPOBS O BOCIPENICHiN
oruysiesia eM. Dernburg 1, § 217, np. 7. Windscherd § 172a, np. 1.

% L. 12 D. 41, 3. L. 7§ 5 D, 41, 3 cf. L. 8 in f. D. 50, 12.

%[ 21§5D.19,1. .. 135§ 3 D. 45, 1. L. 9 C. 4, 54. Cf. L. 61 D. 2, 4.
Dernburg 1, § 217, np. 11. Ornocareasno L. 7 § 2 D. 20, 5, en. Dernburg 1, § 9, np. 8,
Windscheid § 172a, np. 8.

217, 114 § 14 D. 30. L. 69 § 3 L. 77 § 27 D. 31. Windscheid § 172a, np. 5.

1 O snavenin sempasuabharo cyleGmaro pbmenis cm. Dernburg I § 218, 1. Gurard,
erp. 310 np. 3.

2

§4—61.4,17. L.12§2 L. 16 § 1 L. 36 L. 44 § 1 L. 47 pr. L. 55 D. 10,
2. 1. 688 9L. 19§3D. 10 33L. 3C. 3 37
38 71. 4, 17. Of. Ulp. 19, 16. L. 45 D. 2, 14.

2'
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MYyl0 COOCTBEHHOCTH HMEHHO CHOPALMME CTOPOHAMB, & HE APYIAMB JHIaMb L. D10,
cabrosareasno, suceessio— gepuBaruBHoe npiodphrenie npasa 5.

[L. Ilepexods codcmeennocmu no 3axomy. 1o HemocpejcTBEHHOMY npei-
MHCANil0 3aK0HA COOCTBEHHOCTh MEPeXOIHTDL HHOTIA BL HaKazamie COOCTBEHHUKY
(ex. O6uw. § 36, III, T). Taxp, BB COGCTBEHHOCTH KasHHL TNOCTYNAOTH Beuyl,
e OmIaueHHLLA nomauHoi °. Keam ojums usb popnrexefl Berynurs BO Bropoii
opaxs (parens hinubus), T0O cOGCTBEHHOCTh Ha HMYIUIECTBO, NMOJYYEHHOE HMB OTh.
nmepBaro Opaka, jocraercsad ABTAMB 7. YUaeTHHRD BbH 00mIEH COGCTBEHHOCTH Ha
JOMNB MOETH IOTEPATh CBOI 4YacThb BB condominium, ecan BL Tevedie 4 wb-
CANEBh He BOAMBOINTS HpHuNTaOUielics HA ero 10410 YACTH N3IepkeKhb Ha pe-
MOHTH JOM&, 3aTPAYEHHBIX'b COCOOCTBEHHMKOMB; YTPAUEHHYIO HMB YAcTh pro indi-
viso npioOpbraers cocodcrBeHnnKEDb, npouspefmiii peMonts 3. Juuo, caMoyupasHo
OTHABIIEE CBOI0 Beulb Y Baajbabua, Tepsgers mpaBo COOCTBEHHOCTH HA OTY BEmlb
BB 10ab3y Baagbasua d.

§ 9. OpurunapHbie cnocoGbi npio6phETeHiA COOCTBEHHOCTH.

[. Occupatio vei nullius. Bemm, nme mmbioumis Bb JAHHBI MOMEHTH €00-
CTBEHHIEQ, HO CIIOCOOHBIA OHTH NMPEAMETOMB MACTHATO obaaxamia (cp. O6ur. u.
§ 32, 33), no obmewmy npapmry abaalorca’ COOCTBEHHOETHIO TOrO, KTO IEpBHi
oxkyimnpyers axb L. 3 pr. D. 41, 1, Gajusy3 cott. Quod enim nullius est, id
ratione naturali occupanti conceditur.—OxRyuamieil Has3nBaeTCA 3AXEAME 60O
gradmiiie 6e3r03AUNOU Gewsu ¢35 HAMIBPEHIEMS Npuceoums ee cebnw. Maa ua-
JAYHOCTH 32XBATa HEJOCTATOYHO (HAXOMACHIA! BEUIH H NOMLEITEH €l0 3aBaaybrs,
10 Tpedyeres JOBeACHHOE N0 KOuma sastaxbmuie '.

Oxxynauin noxiexars Cabayomiaisemm:

1. Bemu, mne wmmguin ewe coocmeennura. Cioga ornocares, wanp.,
HPOAYKTHL MOpA *, oOpaBoBaBmiecy Bs Mopb ocrposa ®, pbunoit dexs m T. .
Ciona e oTrOCATC Ouken ocugommbLa, nmuywse u poioset. Tlo pavekoMy npasy
BCAKI, KTO 3aXBATHTH WIR yOLeTh NHKOE KMBOTHOE XOTA OH Ha uysKoil sewmrh,
nbraerca ero co0CIBEHHNKOMS. PiMIsdHe He 3HaM HCKIOYNTeABHAT0 NPABa 0XOTH,
IPHIALIeKAAT0 TOCYXAPCTBY, 3eMmaenBaapbibnaM® BIN WHEINB JAOAMB. Y HO-
BLIX'B HAPOAOBE BTO HCKIOYATEJBHOE NMPABO OXOTH COCTABIAETDH 00N IPABHIO;
TOTH, KTO 3aXBATHIBAETH AHKOE #KHBOTHOE, He uMba Ha TO mpasa, He rbaaercs
ero coocrBennnEoMs ®. I[o puMcKOMy HpaBy COOCTBEHHHKD 3eMIH, KOHEYHO, MOI'L
BOCHPETHTE JOCTYN'> HA Hee a1 0X0Thl ® m BB cayyal Hapyimewisa 3ampera MOrb

‘ Arg. L. 17 D. 41, 3. L. 7 pr. D. 6, 2.
5 llpyrie caydau mepexoxa cofersenuoctu mo onpexbaenino cyia em. y Girard, erp. 312
Wandschewd § 173.
6 U.u.bOﬁuL. 4. § 36, I, 1. IlonpoGuocrs y Girard crp. 312 np. 4. Arndis, § 147.
7 Cem. np. § 12, II, 1. Her. pumck. mp. § 97, L
§ Bume § 5, IV, 2 mp. 21.
3 O6u. u. § 35, I Bp kouuk. Her. pum. up. § 101 nmp. 11.
'Cu. L. » § 1 D. 41, I. Haxe § 22, IV. Bona fides ne rtpeGyerca arg. L. 9 § +
3. Dernburg 1 §L?03 mp. 3. Waindscheid § 184 up. 1.
§ 181. 2, 1. L1 §'1 By 415008
22 1.2, 1. L., 7§ S DA]s
12—16 1. 2, 1. L. 1§ 1—-2. 5 L.;65 D. 41, 1 ‘ef. E. 44 ¢cod.
Windscheid § 184 np. 5. Dernburg I § 203 np. 14.
> L. 3§ 1 D, 41,1
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TPEeIBABITL HCKDL Kb BHHOBHOMY I TPeO0BATH BO3MbBICHIs YOHTKOBS (CPEACTBOMD
samuThl caykman, sbpoarTuo, a. injuriarum n Braxbasueckie muTepauktsl) 7. Ilo-
9TOMY (PAKTHYECKH N Y POMIAHB OXOTa MOPRJA CAYKHTH JOXOAOMDB 3EMJCBIA~
1babna, BexbicTsie yero oda mmorjia npwdmcagercs lopmeramu Kb fructus fundi
(cm. Odm. 4v. § 31, V).

2. Bemmn, oms %0mopuirs coOCMBEHIUKS OMKAAACA, T.-¢. OPOCUIDL HXD
¢b HawbpenieM T yTPATHTE MPaBO COOCTBCHHOCTH,—TeS derelictae—rak®e moaae-
KaTh OKKynamlm 8,

Bb culy cnemiaIbiaro MOCTAHOBICHIA DHMCKHXB HMIGDATOPOBD XPHCTiaH-
crOfl Do I MOEHO OLLIO Takwe exbiaarbes COOCTBEHIMKOMD MONLICKAMAT0 3€-
MEJBHOM ¥ HAJOry YYACTKA, OTh KOTOPAro COOCTBEHHIKD HE OTKA3AJICH, & KOTO-
pHil OHB TOXBKO OCIABILIL 0€3L OOPAGOTEI; AAA BTOr0 HYKHO OBIIO IPHCTYNHTDH
Kb ero oopadorkb. Ilokuaysuiiif yyacroxs cOOCTBEHHURD COXPAHAIDL Bb TeYCHIe
IBYXh aBTH NpaBO BHHAMKANUIH, HO OBLIG,00532HB UPH ITOMb BO3MBCTHTH OKKY-
MAHTy H3IEPAKH HA 00PAOOTRY .

Ecan Bems He OponieHa COOCTBEHHHKOMB OKOHYAQTEJIBHO, & TOJALKO NOmMe-
PANG, TO HAXOIUARD e (T.-e. J1umo, KOTOpoe 3aMbriao m B3AIO ce) He Ib-
JaeTca esd cOOCTBEHHHKOMD; IPHCBONBAA €e I OTYYiRAad, OHB COBEpHIACTH
furtum 1. Eean naxonunsb naMbpedb BEPHYThyBENIb i COOCTBECHHIRY, TO OHB
paseMaTpuBaeTed, Kakb negotiorum gestor, €n npaBamH U O00A33HHOCTAMH Ta-
KOBOTO 1; m0ATOMY OHB MOEETH BHITPEOOBATH OTH XO3ANHA BCUIM PACXONLH, 3a-
TpAUGHHBIE M HA XPAHeHie Bemm m u@ pogsickamnie xosauna. Ocofaro BO3HA-
TPAEJCHIA 32 HAXOJNKY PHMCKOE IpaB0d He. YCTaHoBJSLIO ™.

2. ORkynauin NOLIGKATH 10 PHMELOMY) IPABY TaKKe Gew 6paross; owb
canTalTes OesxoaaiimeiMm M. 3eMam, 3axsBadcHHas Yy Bparosb, xbaaerea ager
publicus '%.

4. QcoOrs TOTOACHIN YETAHOBACHBI OTHOCHTEABHO Kaada—ihesaurys. Taks
HA3HIBAETCSI CORPHITOE NMYMECTBO, COOCIBCHHIKD KOEr0 3a AABHOCTHI0 BPEMCHH
possckans Oprh He Momers. L. 8l § 1 D. 41, 1. Paulus 31 ed. Thesaurus
est vetus quaedam depesitio peéruniae, cujus non extat memoria, ut jam do-
minum non habeat. Muopic ydeHnsie COMOCTABIAIOTD HAXOARY RiIaja €b Occupa-
tio rei nullius 1. Mo 570 HENPABILIBHO: HAXOAKA KJAIA —HHETATYTH Sui generis,
BO MHOTOMD OTJMuaouliiicss orb 3axsara Oe3xossiinmxs semeil '°. ITo dpesne-
PUMCKOMY BO3ZPMII0 KAALD, HOBIIMOMY, GUITAICA 33 ACCESSIO KD 3eMEABHOMY
VUACTRY 1 NPHHALICKATH COOCTBEHHARY NOCABRHATO 17 Jluno, Haexmee KIalsb,

=1

Cp. L. 3§ 2 D. 43, 17 Dernburg 1 § 203 np. 11. Girard crp. 314 np, 3.
e §47.481.72, 1. L. 9 § 8 D. 41, 1. D. 41, 7. Girard crp. 314 1p. 8. Dernburg 1
223 mp. 2.
91, 8 C. 11, 59 (58) Windscheid § 174 np. 5. Vangerow [ § 313. Xeocmoss, Ilcr.

payv. np. § 101 np. 10.

0§, 67T D. 6, 1. L. 438§ 7 D. 47,2 Cf. L. 9§8D. 41, 1.

11 Dernburg 1 § 206. 5. Windscheid § 184 mp. 7.

12 1. 43 § 9 D. 47, 2. Yro xbiaTh ¢b HAXOIKOH, ecIH XO3ANHEL e He MOKeTH OHTH
orsiekant? 1 andscheid § 184 op. 7.

BS IP L2 g1 L5 §D, 41.70.

1 L. 20 § 1 D. 49, I5. loxpoGnocri 060 Beems aromtn y (irard exp. 314. Ferrimi § 278.

15 Om. manp. Windscheid § 184.

16 Yro —nosaphuie Jepudyma (Pand. 1. § 206). Cw. takme Girard ctp. 314 cx. Fer-
2ing erp. 359 mp. 1, erp. 362 mp. 1. Cp. Costa, Corso di storia I erp. 50 ex.

7 L. 3 § 3 D. 41, 2. Plautus, Trinummus, ], 2, 104 sqq.

S
(=]



—

AMYEro He MoAyya1o0. DTd HOpMbl Onum u3wbHeHBl uMI. Adpianoms, KOTOpLIT
CTpeMILIeA COTIQCHTh MHTEPEeCHl HaXOXumka M 3eMmaesiaibasma . Kiaxe 1o ero
3aKOHY ABINTCA TOUOJAME MEELY HAXOIUMKOND I 3eMmicBiaibibuess. Lcau ke
HAXOJUAKD YMHIICHHO HEEAIH KJIAIb Ha 4Yymoil 3emab, TO Bech RIalhk J10-
craerca 3emiaesiaxbasmy 9.

3emaesaarbicns CTaHOBHTCA COGCTBEHHIKOMDB CBOEll 4acTH, KOTOpad NpO-
JTOMLKAeTh OHTH I HEr0 COCTABHOI HYACTBI0 (ACCESSI0) 3eMeapbHAro yyacrka 20
Haxonungb ke [0Jy4aeTh COOCTBEHHOCTH HA JPYIyl0 NMOJOBHHY BBH Harpaly 3a
TO, 9TO BEPHYIH OOMECTBY YTPAYCHHYI0 IBHHOCTH; MODTOMY IOJOBHHY KIAIL
0Ay42eTH TOTh, KTO OTKPHIB KIalb, I HE TOTH, KTO 110ca5 OTKPBITIA 1ePBBIl
OKKYIHPOBAIXG €ro ?'. —AHAJOTMYHLIA NpaBUIa NPUMBHAIOTCA BH TOMD cayuab,
ecan RJaarb HaHJeHD BB ABIREMOL Bemm 22,

IL. Specificatio. DTAND HMCHEND HA3HIBAETCA TAKAA NepepadoTRa MaTepiala,
peabaerBie KoTOpoit BOZHHKACTH HOGAA 6eufd. Bb KAKAXD CAYYAIXD MOKHO CRA-
3aTh, UYTO MepepaloTka HpUBCIa Kb CO3TaHI0 HOBOH Bemur,—3TOro sapaube
rouno onpexrbints Heab3d. PBmaors BL EUKIOMD XAHHOMB eayuas Bo33pbmis,
cymecrBylonia B 000porh **. Ilcrousurn yKassBAOTE, UTO cnemmpuraniei oy-
1eTh, HAUP., COOpPY:teHie KOpasdad Hml MedeJu m3b JOCOKDb, M3rOTOBIEHIe B3k
U3B MaCCH METaxIa u T. 1L 2% He Oymers cuemuduranieli oxpaurABaHie BEUH,
00MOJOTh 3ePeHb 3B KOJOCHEBD *°.

Kakis nocabiersis BO3ZHHEAOTE, ecad cruenuduramin TOIBEPresa Hiyaicolt Ma-
mepians, T.-e. K10 OyAeTh COOCTBEHHILKOMB BOILH, crbaannoii W3H UYKOrO Ma-.
Tepiada: X03gMWh Marepiaza mmi cuenupmrateps? 1lo moBOLy 3TOrO BOMPOCA
MEKIY KJACCHUGCKHMH [OPHCTAMA , CYMECTBORANS CHOPS *°: ca0uHiaumBl IIABHOC
snauenie mpuiaBamn Marepim, af He, dopwmb, @ COOCTBEHHOCT HA HOBYI Bellb
OCTABIAAN 33 COOCTBEHHEKOMBAMaTepiada; HPOKYJISSHIH CYATANE COOCTBEHHHKOMD
HOBOI Bemm es W3rOTOBHTEZH Pasmordacie Mesay MWIKOJAMI IOPHETOBD 00b-
genAaeTcd THWb, 4T0 OPEKYIEAHEE HAXOAWINCH MOXH BIIAHIEMD HATYPB-PII0-
coexnxn yueniii ApmeroTens m,ere mocabrosareneid, a caGHRIAHMEL OUHPAIMCE
HQ YUeHiS CTOMEOBD *7.

Bb ocmunianosomsy npash canxmionrposano cpexuee phmenie **—media
sententia: HOBaA BEmp UPHHANJIECHKHTH XO3AHHY Marepiaja, €CIH OHA MOKEeTH
OuITH MPEBPANIGHA BH HpeHil BIIB (TasoBsl, Haup., BCH MeTaIImIeCcKid n3xb-
2is); OHA MPHHANIEKATH CHENIPAEATOPY, €CIH He MOKeTh ObTh NPHBEIeHA Bb
npexniii Buxs. HaxoHems, ecian 4acrb MaTepiada MPUHATISHEAI cnenuhuKaTopy,
T0 HOBas Bels BO BEAKOMB cayuyab xbiaerca ero ¢o0CTBEHHOCTHIO *°.

18§ 39 1. 2, 1.

91, 1 §1 C. 10, 15.— O kaaxh, waiizensoms b locus sacer miu religiosus $ 39 1.
9,1 ep. ¢ L. 3 § 10D. 49, 14. On. Girard erp. 315 np. 5. Dernburg [§206 np. 11.

0 Arg. § 39 L cit. L. 63 D. 41, 1. L. 3 § 10 D. 49, 14. Dernburg 1 § 206 np. 5.

2 Apg. § 39 Leit. L. 31 § 1 D. 41, 1. L. 63 § 1 D. eod. Dernburg I § 206 np. 7.

2 I,. 67 D. 6, 1. Dernburg 1 § 206 up. 10. Windscheid § 184 np. 11. 065 o0uuat
sapuBaTh kiajisl BB apesnoctm oM. Seeck, Gesch. d. Unterg. d. ant. Welt, 7. II, erp. 201,

2 Windscheid § 184 np. 4a.

26§ 25 1. 2, 1,

5L 26820D.41,1L 981 eod—L. 7§ 7in. f. D.41, 1. Cp.§ 25 L. 2, 1. Dern-
burg 1 § 204, mp. 6.

26 Gai 2, 79.

21 Cm. Sokolowski Die Philosophie im Privatrecht, I § 4.

88202 1. L.12§1L.24D. 41,1. L. 5§1D. 6, 1.

20 § 95 1. 2, 1. Windscheid § 187 np. 4, O6b OcHOBaHIN BCBXD OSTHXL HOPME €M.
Ferrini § 283. Windscheid § 187 np. 2 Costa, 11, crp. 52 ca.
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Hbroropeie coBpeMeHHsle m3carbroBaTean BHOCATDH CIIE OAHO OrpaHTUCHIE:
OHT [0JAralTh, 4YTO cnennduoraTopd MOrb CIbIATLEA COOCTBCHHOKOMD JHIOL TP
hona fides e¢b ero eroponsl, T.-e. KOrjJa OHb HE 3HAXB, YTO MaTepialb, N3b
KOTOPAro0 OHB FOTOBHTDH Bellb, 4y:#oii. [VaRneiMb OcHOBamieMs® 1Jd ATOr0 MHbHIA
CIYKUTH TO OO0CTOATENBETBO, YTO BB CAyYyB EKpaxm Marepiaja ICTOYHHEN
1210TH ero xo3auny condictio furtiva (em. Oom. 4. § 15, IV), mpexmeroms Ko-
TOpoii ABAsgeTeA Bo3wbBIieHie CTOMMOCTII caMOfi BHOBL cibiaunoii Bemu, a He
oxnoro toapko Marepiada (L. 52 § 14 D. 47, 2); a raxs raxd condictio furtiva
laerea Jamub coderBeHnnky (L. 1 D. 13, 1), 10 u3b 3T0r0 3aKI0YA0TH, YTO
Bb ¢cIyuah Rpaxm Marepiasops norepnbemiii uw mocab uxn enemuduranin Bo-
pOMB OCTAETCA COOCTBEHHOEOMB HOBOI Bemu *°,

HbroTopsie AyMaI0TH, BOPOUCMD, uYTO I J0OPOCOBBETHEA cuemuuEaTOp®
A01KEHD OBLTE G03NAIPAOUMYH TOZAUNA MaAmepiard Bb paswbpaxs eBoero 000-
ramenis (condietio sine eausa) *'.

S 10. Opurunaphbie cnoco6bl npiobphrenia (mposoamenie).

LI ITpiooprmenie naodogs. Man odmeiiuacri(§ 31, V) ME yiEe 3HAEND,
4TO ILIOJAMIT HA3niBal0TeaA Th Bemy, KOTOPEIA HEePIOAMYecKH MOJYYalTesa H3b
Apyroi Bemu BexbieTBie eA X03AHCTBEHHOM dKCIIOATAMIN, T YTO IIOALL 1O HXD
OTABJCHIA CYUNTAIOTCH COCTABHBIMI YaCRAMI), IPOM3BOLAMIEH Beuyr I TOJILKO Ch
MoMeHTa OTabIenid 00paliainTea Bbf CAMOCTOATENbHLI Beuyr. CIpamnBaeTed:
KARiA JA0Q U Bb KAKOI MOMEHTDH IONY4al0TH NPAaBO COOCTBEHHOGTH HA OTKBICH-
HBle OTh TIJABHOII BEIH INIOLBI?

a) Cobemeennurs npousBoysameii Bemu (Mbl nMbeMb BL BHLY, TJIABHHIMD
00pa3oMb, 3eMeJbHBIe YYacTRE; TO, 4BQ CKA32QHO O HuXb, npumbHgerea u &b
APYIOME BEHIAMD, TPHHOGAIMMB MI0AH) npiodpbraers npaBe ¢OOCTBEHHOCTH Ha,
IIOABI €B CaMaro MOMEHTa UXDL Omom.aenia, Jake ecau Ob OB He BIALBID
YYACTKOMB, I ILIOAB 3&XBATIE KTO-AHO0 JXPYroil, HEYIPaBOMOYEHHEIT Kb MOJY-
UeHII0 NpaBa, COOCTBEHHOGEM Ha/TIoxs (Hamp., malae fidei possessor yuactra)!.

b) Tawoe e upaso mwkers am@umesma 2.

¢) Ysyppyxmyaps upiobpbraers npasBo cOGCTBEHHOCTH HA IMIOAH HE Cb
MOMEHTa HXDB OTkbiaenia, a ¢b MoMeHTa 3asaadmwhia umu (perceptio) 3. Ilpm
aTOMb He TpedyercA, “To0s perceptio cosepumIach mo Boxk COOCTBEHHMKA: €CIl
'COOCTBEHHIKD 3alpPeTHIb y3y(ppPyKTyapy nepuenuio, a osa Thyb ne mewbe Oblia
COBEpIIeHa, NPaBO COOCTBEHHOCTH Bee-ike NpioOpbraercsa y3y(hpyKETyapoOMB.

d) Bp nHOMB NOJXOiKEHIN HAXONATCH JHOA, KOTOPHIA IMOAB3YIOTCH YY:KHMD
YIACTROMB HE BB CHIY BEIIHArO, a 0043amesscmeeHHal0 npasa, Hanpuombps,
maaMareas. Onu mpiodphraiTh HpaBo COOCTBEHHOCTH HA ILIOAH KaKb-0Bl BB

3 Cu. Takme L. 12 § 3 D. 10, 4. L. 4 § 20 D. 41, 3. Dernburg. 1 § 204 np. 10.
Windscheid § 187 np. 3. Guwrard, erp. 316 up. 5. Ferrim, crp. 368 np. 2.

St Dernburg 1 § 204 nup. 11. Windscherd § 187 np. Girard, erp. 317.

1 L. 25 pr.. &1 By 22,00 L. 2006EDT uls ANELS S0P, 6, 1.8 19 1, 2, 1. Bs
pycck. aur. cm Hpemaess, Cemapauia, xaxb cnoco6s upio6pbresis nioxoss 1868 r. Iempa-
weuyrii. 1lpao xoGpocosbernaro Baaxbasna ma xoxoxs, usx. 2, 1902 r.

TL.25§ 1 D: 22,010

3L.26§1D.22,1 L. 12§5D. 7, 1. L.13D. 7,4.§361 2,1.—0 upuoxoxs ors
ckora eM. L. 28 pr. D. 22, 1 § 37 I. 2, 1 u x» 3romy, ¢b oaHoii ctopoun Derndburg, I,
%205, np. 6, ¢» apyroii—Arndts, § 156, np. 1. Windscheid, § 186, np. 5. O. L. 69 u 70

. 7, 1 em. Girard, crp. 363, np. 2.
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cuny traditio mocaBIHOXD €O CTOPOHH COOCTBEHHUKA, T.-€. KOLJA COBEpPIIRIOTH
perceptio mI0XOBL 10 €10 604m. Eeinm coOCTBEHHNKD 3@MIM BOMPEKH COIePKAHin
ApPeHJHATO J0roBOpa 3aUpeTHTH APEHAATOPY CHAMATL MIOXK, TO OHB OTBbYaers
1O J(OPOBOPY 32 HAHECEHHBIE STAMB YOBITKH, HO QPeHJATOpPh, CHABD IIOIEL BO-
NpeKl 3aupery coOCTBeHHNEA, He XbiIaeTcsa WXb COOCTBCHHUEOMD *.

e) Haxomens, mparo na maoisl mnwhers doGpocosrocmmnstii 62a0mwacys
ayoro yyactea (bonae fidei possessor). Bolpocs 0 KOHCTPYKROin ero mpasa Ha
ILIOAB! OYEHb CHOpEeHb. SaTpyAHeHie CcOCTONTh BB CABAVOMEMNB: MB HAXOIHMD
Bb HCTOYHHKAXD® NMOJOKEHie, COrIacHo koropoMmy honae fidel possessor ® cramo-
BHTCA COOCTBEHHIKOMB ILIOJOBDL Ch MOMEHTa nxb omdmaenia 8. Cb mapyroii cro-
POHBI, MCTOYHHKEN YRA3HIBRIOTH, YTO ECIAH IPUHOCAWIAA IIOJIBL BEIb BHHINIH-
pyercsa y HEro, To OB 00A3aHb BBIATH HETHY BMEeTh ¢b Beumpio Bk ornb-
JCHHEIE, HO eie He nompedaennvie uns 00 nauara npovecca naodve (fructus
extanies) 7. Ecam 0n1 Hauaxo coderBeHHocm n00pocosberHaro Baagbisma Ha
TIOJEI OBLI0 TIPOBEIEHO Buoawb moeabroBareabHo, TO OHB HE 00J3aHTD OB OLLIB
BBLIABATE BAHIOEAHTY HOKAKHXDB NI0LOBBH. SaTpyAHEHie yBeauuuBaeTcsa Thwb,
UTO ITHOMZA JTH ABA MOJ0ECHIA coexudsiorca swberh Taxmvs 00pasoNs: ,bonae
lidei possessor mpiodpbraeTh cOOCTBEHHOCTH Ha COOPRHHBIC NIOABI Naturali ra-
tione (pro cultura et cura), a muoToMy: ecadlwy, HEro 3aTbwb BHIIHDEPYETCH
VYACTORD €ro COOCIBEHHHEOMB, TO OHB Hed TOXEKeHb \BHIABATH NOTpPeOIeHHAIR
vike maoxel“ (§ 35 1. 2, I). 1I3w» nepsarol Jodo&kediss crbiyers He 3TOTH BH-
BOLB, & Ooabe mmpoxiit: h. f. possessoP, Rakb COOCTBEHHUED OTLBJICHHHXE MI0-
10BB, HE MOLKCHB OBl OBLIL BEIABATS BHHEIRAHTY HIKAKAXD ILIOTOBS 5.

IV. Ipioopmmenie no Geperosomy npasy . Flumina publica He croaTs HE
Bh 4beil 9acTHOH COOCTBEHHNCTH;  HO) 0epera 4IXb MOLYTH OBITH PEIMETOMD YACT-
naro odxananig. Bepera pbud nawbwaiores ors mamopa Boas. Oreoga BbITe-
KaeTh HBCKOJBKO €Moc000BH NPiodpbTeHia coOCTBEHHOCTH.

a) Alveus mutatusg”Bean flumen publicnm mbusers reyenie, To BHOBb
3anAToe pycao pbaaeves res awullius (O0m. u. § 33 np. 20); noxuuyroe ke
pycao abamrea memxy mpuOpexHsiMu Baaxbiasmamm 'O,

b) Insula in flumene nate. FEcin s flumen publicum BO3HUE® 0CTPOBS,
TO OHB TaKKe TepPexoiuTh Kb NpHOpexHHMB Biaaxbismanms 1. I'pannnst ompenb-
JAIOTCA TARB: mocpern phbeAE DpOBOXATEA JWHIA NMapadaenbHO OeperaMsb; Kb 3roii
JAUHIN oirycxam'rc;x MePHCHANKYJSIPE OTh TOUEKDH CONPHKOCHOBEHIA JUYaCTHOBD HA
oepery 12,

L. 62 (61) §8D. 47, 21. 481 D. 12, 1.

Possessio ad usucapionem ue tpe6yerca L. 48 pr. § 1 D. 41, 1, uo bona fides
10XAHQ OBTH HAIHOO BBH MOMeHTs otxbaexis maozosn. L. 48 § 1 D. 41, 1; cp. Bupouems.
L. 20 § 2 D. 22

5L.48 pr. D. 41,1. L. 25§ 1 D. 22,1 L. 4 § 19 D. 41, 3. L. 48 § 5 D. 47,
2. L1 § 2.D. 2001, S8 201}

1 L. 28 (G 3, 32088 35510 =

8 Cm. o0® oToMB BE pyc. anr. /Jempaxcuyrii. Ilpasa 1o6pocoskcrnaro Baaybasna na
10x018, n3x. 2. 1902 r. Ero mubuie npauumaers Dernburg, I, § 205. Cp. Windscherd, § 186,
np. 12. Arndts, § 156, np. 3. Ferimne § 289. Costa, Il Tp. 64 ca.

9 Cu. B® pyc. anr. Fowxesuws. Yuenis Ilaniekts o namusb, opax. mpupoxs pycaa
nyGa. pbks, 06 ocTpoBax®s B my6x. PBKAX® BO3HUKAKIMXEB, H COTIHEHIA DPHMCKAXD 3eMie-
sbpossb, 1895—1897 r.

0§23L2 1. L..30°§ 11 568 1 1) 41,.1.

nN§g220L21.L7§3D. 41, 1, L.29. 30 pr. §2 L. 65§ 1 D. eod L. 1.§i6
D. 43, 12,

2 Tloxpo6uocrn cM. y Wandscheid, § 185, up. 1. Cp. Dernburg, § 207, up. 11.
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¢) Avulsio. Ecan ors 0JHOPO yyacTka OTOpBalla 4YacTh 3eMIH T TpubuTa
TEYEHIeN's Kb JPYyroMy, TO, KOILa OHA& IPOYHO INPAKPBHHTCS (KODHAMH TePEBLEBD
Bb 0COOEHHOCTH) Kb 3TOMY BTOPOMY YUYacTRKy, ONd NEPEETaers ObTh CaMOCTOsA-
TEABHOII BEMmBLI0 W IOCTYNAaeTh, Kakb accessio (em. Oom. u. § 30, II), BB cod-
CTBGHHOCTH TOrO JHIA, KOTOPOMY NPHHANIEKATH 3TOTH YYaCTOKB %,

d) Alluvio. 1locreneHunlii HAMBIBL 3eMIH Kb NPHOpEKHOMY YyuYacTky nb-
Jaetesa COOCTBEHHOCTBIO ovJajareas nocabpusaro M.

Be nocabauuxs AByX® cayuaixs uwbercs upiodpbrenie myrems accessio:
BHOBb npioOpbraemMas 3eMmis paszcMaTpHBAETCA HE KAKD CaMOCTOATeAbHAA Bellb,
2 KawWb COCTABHAA YACTh TOrO YYACTKA 3eMJH, Kb KOTOPOMY OHA NPHCOSTHHACTCA.
IToaroMy ma Hee pacupoerpausiores Bebk T WPHIHYCCKIA OTHOMICHIA, KOTOPBIA
OblIN YCTAHOBJIENBL MO OTHOUICHI KB CTAPOMY YYacTRY (Hanp. ysyppysrs). Ilpn
insula in flumine nata u alveus mutatus, HAIPOTHBB, HpHOpexHLIC BIALbIBOLI
npioOpETaTs Bb COOCTBEHHOCTh HOBHIE, CAMOCTOATEJIbHLIC YYRCTKH 3eMan 'S,

V. Coedunenie eewieit. Bo3MoKHO cOeIUHEHIC ABIGKOMOI BOIM ¢h HEJBH-
ARUMOH BN JIBHEHMOI €B JIBIAKHMOIL.

A. Coemnuenie deuscumoii eewyu c¢s Hedsuscumoi nmberes 8b cabuyio-
XD CIYYaAXb:

a) Avulsio u allwrio, TOJIBKO 4TO [)ILSG\IOT])’.‘BHHMH ¢'h APYroil TOYRH 3[)”LHIJI

B) Plantatio wn satio. Eean uro-andof mochbAnO | miaH 1I0cCaKEHO Ha YYiKOH
3eMab, TO pacTCHisI CTAHOBATCA COCTABHOH YACTHIO 3eMJll M, KaKb aceessiones
(O6m. wacrs § 30, [I), moerynaioTs BbH COOCTBEHHOCTh 3eMIEBIANBALIA, HPH-
TOMB chMena—co Bpemenim mocksa, & cameHNBbl—cO BpeMenH yropenemia (radi-
ces agere) 18, 1lo orpbuenin pacreuis (OTh 8eMIH OHO NPOAOIKEAETH OCTABATHCS
COOCTBEHHOCTBI0 HOBATO COOCTBEHHMEA: gnam credibile est alio terrae alimento
aliamn factam (arborem)* (L.26 § T, D. 41, 1. Paulus 14 Sab.).

Y) Inaedificatio. Eeam Wa semab Beierpoens AOMB H3DH YY/KOr0 Marepiaia,
TO JTOTHL J0MB, Kakb IBAOE, NpH3HAETCsA 33 4YacTh 3EMJIH, & HE €aMOCTOATE]b-
HOll Bemplo—superficies solo cedity m nocrynaers, BH kauecTsb aceessio, Bb
€00CTBeHHOCTE 3eMiacBaagbasna ¥, Ho, Taxs Kaxb Marepiadb, H3H KOTOPAro Io-
CIYPOCHD IOMB, He MWBHAGTE cBOeil cyldcrauminm, nm He IpexcTasideTcs HeoTxbiau-
MBIMB, TO (COTIACUO OOIIIMDB NMONOKEHIAME, yeTaHOBISHHHIMB BB § 30, I Odur
4acTH) COOCTBEHHOCTL HA MaTepiaJb HE NpexpalaeTcd OKOHYATeALHO M MOKeTDH
TIPOSIBATHCS HPAKTHYCCKN II0 PA3PYIICHIN IOMa: TOTAA COOCTBCHHHKEY Marepiaia
paspbmaerca BHHIHNMPOBATL ero 'S,

Tpedosars paspymenisa 31aiga COOCTBEHHHKD MaTepiaja HE MOKETH; B3a-
MBEB 3TOTO OH'B MOKETH NPENBABHTH OCOOBE 00A3aTeabCTBEHHLI HEKb—actio
de tigno junclo o Boawbmenin emy xBoiinoil whHE MaTepialoBh, YIOTPEHICHHBIX'D
42 TOCTPOHKYy He mo ero Boxk, yxe moka 3mamie crontd 9. Eeam semaenmanb-

%211 9 1al. @ §2 D, 4L 1

i g B B PR (| S g (o P (o A R E

L )§4D 7 1

16°8 31.782 1L 2, 1. L7 § 13 L. 9pr. L, 26§ 1D, 4i, 11 O 3,582

17§ 29. 3OIz]L4l § 1. D. 44, 7. L. 98, §8D 4b3L2D43, 18.

§10D411L‘)C33"’

BT1.78§2D. 44, .23 8§7D. 6,1. L. 89 eod. L. 7 § 10 D. 41, 31‘001-
HOCHTCA 1 Kb CAYIAI0 Hoc'rpouhn JOMA N3 CRONXE MaaepiaIosb m‘tla.e f. possessor oMb qYHOH
sexan L. 2 C. 3, 32; cp. Bopouems, L. 78 12 D. 41, 1, § 301 2, 1 u kb arony Wind-
scheid, § 188, np. 1. Der nburg 1, § 208, np 4.

19 Dig. 47, 3. L. 7 5 10 D. 41, 1. L. 6 D. 10, 4.—L 63 D. 24, 1. Windscheid.
§ 188, np. 16 Dernburg 1, § 208, mp. 6.
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Jel’b, CTPOA AOMB H3B YYHKHXB MarepialoBs, AbiicreoBaxs hona fide, To, ymaa-
THBDH OO DTOMY 00J32TCILCTBEHHOMY WHCKY, OHB OKOHYATEJILHO CTAHOBHTCH COO-
CTBEHHIIKOMD Marepiaja M He [OMKEHh BO3BPATHTRE €r0 Jake 10 Pa3pyLICHIN
NOCTpOiiKn 2.

Eean coexmuenie Bemeii npednpunano camums cobemeenmuroms npucoe-
Qunsaemolr dsuoicumoii ecuyy BH HaMBpeHiu oTKA3aTHEA OTH MpaBa, co0CTBEH-
HOCTH HQ Hee, TO COOCTBEHHOCTH NEePEeXOINTH OKOHYATEABHO Kb COOCTBEHHHRY
HEeJBILKIMOCTH “

B. Coedunenie dBUdCUMDITS  Geredi €3 OBUNCUMBLMIL. Tyrs, eoraacHo
TOMY :Ke oOmemy mpaamuny (ykasammomy BB § 30, II OO6m. u.) BO3MO:KHBI 1Ba
CAy YAl

o) IlpucoepnunBmiagcsa Bemp He modcems Gotms 604C 0MOMACHA T BO3-
BpaIIeHa BB NpeikHee cocrosnie. Bb Tarowms cayual obpasosasmeees mbaoe man
NOCTYNACTH OB COOCTBEHHOCTH COOCTBEHHHKA 22(A8HOT BEIH, CIH OLHA N3% COeLIl-
HeHHBIX'D Belled MOKCTH OBITh NMPUIHAHA IJIABHOI; AN ke HOBAS BEIL HOCTY-
I2ETh Bh o610 codemeennocivs (condominium) co6CTBEHHUEORD GO UTHIBIINXCS
Bemeit *

Ecnn oxHAKO, cvbimansr conywia mmwae (Haupumbps, 185 Kyul 3epHo-
BOT'O mtoa), TO, XOTA OBl yike HEBO3MOKHO OBWIQ OTAMYHTL BB 00uIei Maceh, uto
NPAHAIEKATS PASHBIND JNIANDB, COCOOCTBEHHOCTH BCE-RE He BO3HHEAETDH, HO Kaik-
Jbli H3B cOOCTBEHHUKOBH mrbers NIDaBO COOETBEHHOCTH HY TO KOJXIYEETBO, KOTOPOE
coorsbrerByers mocrynmemeil ¢b ero ¢fopomsl BB oomiee mhiaoe maceh. Raxs Bia-
rbaens, oHb MOKETH BEIBINTL 3TOAKOAMUCCEBO; YTpaTuBh Biaxbuie, ows Mo-
JEeTH ero BHHIHIMPOBATH 23,

B) Coejunennsia 1pyrn Gh WPYPOMD BEmH MOLYMs Obimd Pasomienst I
BO3BPAIEHB Bb NpekHill BAIBE. Bbh TaxoMs cayuab, ecanm HO OZHA H3H Bemei
He MOgicemns Obimb NPUIHAHANAAENOT) TO X5 COSTUHEHIe He BIiAeTh Ha, MPaBo
COOCTBEHHOCTH Ha HuUXB *4Ecamyre 00na 133 6eweil—iaa6HaAA, TO, NOKA COe-
JUHEHIe MPONOJKACTCH | TIPHCOSMHUBIIAICA BOIIb TEPAETHh CAMOCTOATEIbHOE 3HA-
dcHie W, KaKb COCTaBHAA YacTh Beuld, NPUHAIJICKNTH COOCTBEHHIKY INIaBHOM
seuqu . Ho npexuiif cOGCTBEHANKD 9TOH IIPHIATOUHOIl BEI(H, €CAH TOJIBKO OHD
e COBEPIHIB camb npucoeimuenis donandi animo *%, MoxerTs TpeGoBaTh ONi-
Onmaenis eeugt IIyTeMB actio ad exhibendum, u o orxbaerin BUHIUDHPOBATH
ee ?7; 1paBo COOGTBEHHOCTH €ro, GJIB,I[OB&TBJIBHO, HEe YTPAYUBAETCA: OHO HPOA-
BIseTCA BB rei vindicatio, EoTOpas MOxers OHITH BYHHEHA IO IPEBPAIIEHIN
YACTH BHOBb BB CAMOCTOSITCIGHYIO Bellb.

Rakas Bemp raasHasg M Kakasd IPOIATOYHASI—ITO pBIIACTCS Bh KaKIONH
orrbasuons cayual mo Bosspbuiams ob6opora 28. IOcrmuiamb 1aeTh UOA0KUTEID-
HBIA IPEANNCAHIA JHIIB 110 OTHOMY BOIIPOGY: €CJHH Ha YY:KOMB Marepiaxb Hapu-

L]
(=

§ 29 [. 2,1, 1 2 DEsl7 g

21 L. 2 pr, €. 8, 32. Lz 39 pr. D 6,1fL14D 39,08 301. 2, 1.

2L.3§2L.4.58§1L.23§5 D6, odee 2Tpres § 2 D415 1§27 1025 1.1
78§9D. 41, 1.

28§281.2, 1. L. 5 pr. D 6,1 Dernburg, 1, § 210, 2.

* L, 12 lD.dl,]L § 1 D61L2;$2D411

% L.23§2.5D. 6, 1. L. 26 pr. L. 27 pr. L. 41, 1.

% Windscheid, § 189 np. 5.

2T L., 23 § D.G,I LB §12D. 10, 4.

5
81,298 1D. 3
16. L. 20 D. 34, 2. W
mp.2- 6

r—-‘.oO'i:l"'I
c.c-—'m

L. 26 pr. D. 41, 1. L. 23 §3D. 6, 1. L. 19 § 13—
, mp. 6. Awndts, § 152, np. 3. Dernburg 1, § 209,



T

coBaHA wapmuHa (pictura), TO TIABHOH BB CUNTAETCA KEBOLNNCH, & MOJOTHO
I JOGKAa—NPHIATOUHOM *?; eeau-iKe wcnucana wyxcas xapmis Wil nepla-
Menms— seriptura, T0 BONpocs pburaeTed BB NPOTHBOIOAOKHOMD CMBICIE (XOTI
Obl OGYKBE OBLLIHM 30J0THA, OHB €OCTABAAIOTH TOJABKO YacTh Xaprim) 3°.

Eean coeannenie ¢ocTomrd BB H3r0TOBAEHIN HOBOIL Bemy, To xbao pbuaeres
mo HopyMams o specificatio.

Eean coepnnenie COBEPUHLIOCH €b COMAACLA 000ULS COBCMEEHHUK0GE, TO
Ha mbaoe BO3HNEAETH COCOOCTBEHHOCTH MO JOrOBOPY *'.

Eean wro-mmdo ewbmaers uykigd Mmomemdt (1EHLITH) CO CBONMH, TO OHB
CTAHOBUTCSI COOCTBCHHUEOM D IIpHM'ﬁIlIﬁHHI){XrB 9YARHAX's MOHETDH !

C. Bp caysab coepunexia Bemell (KaKb JBIKUMBIXD MEEKELY €000,
TAKE T JBIGKOMBIXB Ch HEABHAKTIMHIMH), KOIM2 OHO BJCYETH 33 C000I0 NOTEPIO
mpaBa COOCTBEHHOCTH AJs1 OJHOIO JiIpa, Ammo, npiodpbraomee aTo npaso, 601b-
me YacTelo, 00A3aHO GO3MAIPAJUING MO0, KMO ympamuas npaso. Paswbps
BO3HATPAKICHIT pas3anmyenb: BB cayuab JeaumETa (uanp. KPQ:KI MATEplaJoBh
LA UOCTPOIKI 10MA) UPUMBHATCA ACIUKTHAE HCKH (T.-€. MOKETH OBITb MOTpe-
00BaHO 10JHOE BO3WhIICHIe YObIMK063 ); TIpH OTcchTBm JEJINKTa BO3BPATY NOJ-
JeRATH 1OJIYUYCHHO® BCABLCTBIe TEpPexoid mpaBa COOCTBEHHOCTH 00601aU eHie. HA
qy,hon cuersp 3. Eean con;mHemo pemeill cybaamowEbMb aHnoyMs, KOTOpoe Beaba-
CTBie ATOTO YTPATHIO COOCTBEHHOCTL, NPHTOMB 10 3a0AY:RACHID, TAKH KAKH OHO
AyMaJ0, 4TO COGIMHACTH CBON Bemyr, 10 90 aui0 HMBETh TOJIbKO exceptio pisd
BO3BpATa 3aTPaTh ** NPOTHRD HCKa 00D AerpedoBanin y Hero Bemu. CamocroATeNs-
HATO Jeka 3% 0 BO3Bparh 3aTPAYCHHBIXDMOOPOCOBECTHEIMG BaagbanoeyMs H3jzep-
KeRh HQ 4YRYI0 Bempb He jpaercae(cMs 00n aroMs Hmme § 13, I, 3).

11. OpurunapHbie enoco6binpio6pbrenia (npozommenie).

VI. ITpio6promenie cobemeenocnue 1o dagnocmu eaadmwnin. Pansuie
yie ObLIM yKasaHel Th GOOGD&&GHIH Ha KOTOPHIXH IIOKOHTCA AABHOCTH BOOOLIE
(O6m. waers § 52). It eeodpakenia HaxoxaTh cedb npuvbnenie um b yvewin
0 enocobaxn mnpiodopbrenia codersenuocri '. CoOcrBennocts npiodpbraerca Gaa-
rojapsa TOMY, YTO JHIO NpoBiagbio uymoil Bempio B TeueHie onpexbreHnaro
BPCMEHH H IPH HAJHYHOCTR onpelbaeHHHIXDB yeaosiii, m 510 upiobpbrenie, ocHo-
Boii KoToparo aBigercd Biaxbuie BB TeueHie YCTAHOBICHHATO CPOKQ, HA3HIBACTCA
npioopbreniens cOOCTBEHHOCTII 1O JABHOCTH 2.

2%8341.2,1. L.9§2D. 41, 1. L. 23§ 3 D. 6, 1.

WEMS .9 L. 980D, 4, 1, 1. 3§ 14 D.10. 4,

BLNDY) ORI 8 1. L. 7§ 8.L. 250 AL, . L5 pr. D. 16, 1.

2 1,. 78 D. 486, 3.

L. 5§83 I.23§5D. 6, 1. L.99§2D. 41, 1, §341 2, 1. O xapakrerh m Ha-
8BAHIH HCKa A

M. Arndts, § 152, mp. 4. Windscheud, § 190 up. 4.
% 1., 2384 L. 37, 38 D. 6, | 12 L 9pr§lD 41, 1. § 30. 32 33 I. 2,
I. L. 5. 11 16. C 3. 32.

% 1..33 D. 12, 6. L. 14 D, 44, 4. L. 14 § 1 D. 10, 3.

d L. 4 B4l 3. Gajus 21 ed. prov. Bono publico usueapio introdueta est, ne seilicet
quarundam rerum dlu et fere semper ineerta dominia essent. ecum sufficeret dominis ad inqui-
rendas res suas statuti tempr}ns spatium. L. 5 pr. D. 41, 10, Nerat. 5 membr.... ut aliquis
litium finis esset... L. 2 pr. D. 3%, 3. Gai 2, 44 Ciec. pro Caec. 26.

2 L. 3 D. 41, 3. Ulp. 19, 8. Dernburg 1, § 219. np. 3.
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Bb ®aaccuueckoms upasb cymecrsyers aBa poira npiodphrareanHoii paB-
Hoern: usucapio m longi temporis praeseriptio.

Usucapio—rnpesnbiimiii nrerntyrs. OB oTiHocHTES Kb jus civile W pery-
aapyeres yxe nocranopieHiaMnm NII radauus. [lo aroMy 3axonHy 1A 1aBHOCTHATO
npioopbrenia rpedyerea wusus BB Tevenie 2 abTh 10 OTHOMEHIO Kb 3eMeAbHHIMD
yuaerkans n 1 roja—=b npouuN’s Bemams . Bewm Kpajiensiad me MOryTh OBITh
ysywamuposans '. Cb Teueniewh BpeMeHHm YeIOBiA JaBHOcTHAr0 upiodphredis
ocaokumanehk. Lexr Atinia oupepbinmaa, 410 KpajgeHslsd Beufd He MOTYTH OBITh
Y3YRANAPOBAHE!, TI0K& He BEepHyTCA BO BIACTH COOCTBEHHHKA; TO JKe CaMoe Io-
cranopmaa lexz Plautia oTHOCHTENBHO res vi possessae °. 10pucnpydenyin sBexa
Bb KauecrBb HEOOXOZMMHXE yeao0Biit yaykanim bona fides m justus titulus ®.

Longi lemporis praescriptio” BOZNHKIQ 3HAYATEIBHO TO3ke. Oua Oblia
CO31aHa, NMOBHIHMOMY, AJd TOro, 4To0B 00esncunrh npiodpbrenie mo JABHOCTH
RPOBUNUIAALHDITS YUACINKOES % NPLOOPILMENE 0BUINCUMDBITS BeULeI Neperpit-
namu ®. Usucapio, xakb uHCTUTYTH juris civilis, Onia Hegocrynna neperpuHass
A ge npuwbHAlace Kb NPOBHHIIAJBHBIMD 3eMAAMB. (CPOKD HOBOU JABHOCTH OLLID
8b 10 xbTp inter praesentes. T.-e. KOIJQ 3aNHTEPECOBANHBA JUNQ AN B
oauoii mposunnin, # Bh 20 abre inter absentes, T.-@. Korja oHM KEAH BB Pas-
HHXDb NPOBUHLIAXE. CHavasa HOBas JaBHOCTH NaBaJd TOJLKO BO3paiKeHie 1pn-
TABbL HCKA COOCTBEHHOKA BemH Kb BIalBaboy ed, T.-e. OB TOJBKO LOTaci-
TEAbHOIl 1aBHOCTBIO (OTCHOJAa H Hassauie ‘@d: praescriptio). Bmocabxersin Baa-
XBaBIy, BHIIOJHHBLICMY 3Ty JAABHOCTb, OLIIB JlaHb HERB LJIA BO3BparTd yrpaueH-
naro Biaxbuig; TakuMb 00pasomb 3Ta FABHOGEE IpeBparmiach Bb mpiodpbra-
teabHyio . Ilourn Beh moaokeHidOTHQEHBIIIAEA KB usucapio, OLLIN TCPEHeCeHH
Ha 9Ty HOBYI0 JaBHOCTH. HO 1n0fCA MOBOZY Buepssie OHI0 paspadoTaHO YueHie
0 BO3MO/KHOCTH [PUCYATHIBATE(B I, EHIGMIDE IIICCTBEHHIKA—ACEEsSI0 POssessionis.

Ha aroii nouss IOcmunians npousseas pedopmy 531 roga1®. Oun cauae
63 odunz wnemwmyms wSucapio W, longi temporis praeseriptio, u yeramosia
Tpexabruiil CpoK® A IBMAKHAMEIXD BCHiel, coxpaHupb cpoku 1. f. praeser. xas
HenBANMEIXE. Bo Beem®, ocraasHoMb [Octaniant nawbpeBaJcs YHHUTOXKAOTH pPas-
aguic Me®Ly usucapio Mok praescriptio. OjaHaxo, Bb KOMMLIAUIA COXPaHH-
Juch cabpel eraparo pasamyis HOpMB 00B usucapio m o 1. t. praeseriptio 1.

B® 528 roxy lOctmuiaut co3maas ? ewe 00uns 6uds npiodopromameavHoi
Oasrocmu. Hmenno: ammy, xoropoe do6pocosmemio mpiodphao Braibuie dyskoit
BEIILIO, T KB KOTOPOMY COOCTBEHHHKD Beull He NpPeAwaBuAb rei vindicatio B®
Teyenie 30 mam 40 abre (m eabioBarenbHo HCKEB OBLIH IOTaIIeHDs HCKOBOI jaB-
HocThi0.—O0mas gacrs § 53), I0cToHiau®s AaTb, KPOMIL IKCYUEHUZINL TPOTHBS
HCKa COOCTBEHHHEA (3Ta JRCUCNNIA eeTh obwmee cabicreie HETeYeHIsT NABHOECTIH),
eme uckg—rel vindicatio—sb eayyab norepn Baaxbuis Bempio. Taxaws obpa-

? XIL tab. VI. 3 u ko aromy Girard ctp. 296 mp. 2.

VXTI tab. VI 17.

5 Gai 2. 45 Gell. 17, 7.

6 Girard erp. 302 np. 1. ITyauns erp. 29S ex.

7 O ppemeun ea mossaenix em. Garard ervp. 298 np. 1. Costa, I1 erp. 36 up. 53. Partsch
Die longi temporis praeseriptio. 1906.

§ O aswx. Bemaxs rosopsars L. 3. 9 D. 44, 3. L, 1 C. 6, 1. Cu. Xnrocross Ifer. puym.
np. § 68, 1II.

1. 8 pr. C."7, 301

0L, 10C. 7, 31. ller. pnv. np. § 101 np. 6.

11 Cy. TWindscheid § 175, up. 3. Dernburg | § 219 np 13.

21.8§1C. 7,39 Xeocrors. Her. pum. np. § 101 mp. 9.
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30MB BTa JABHOCTH II3B UICTO ROLACUMEADBUOU TPEBPATIIACh TEnepb B npioG-
promamenshyto. fBnaach Takb Ha3pBacMadg (y COBPEMCHHBIXD IOPHCTOBD) dKCTPA-
OpJHHAPHAS JABHOCTE, longissime tem POTIs praeseriptio.

A. O6wvxnosennas dagnocms no Iemunianosy mpasy. Ea yeiosia co-
eTOATH Bb CabAyoOmeMb: aad npiodpbrenia npasa CoGCTBEHHOCTH Tpedyercs:
1) prapbuie, 2) ucreuenie 3aKOHHATO CPOKA, 3) cnocobHas Kb usucapio Bellb
(res habilis), 4) upioGpbrenie na ocnosanin justus titulus, m 5)bona fides. Cra-
puii rexsameTpsh GOPMYATPYETH TAKD yeaosin pasmocrm: ,res habilis, titulus,
fides, possessio, tempus®.

1) Baadnmie. Jas nammunoctn usucapio Tpedyered, 4ro0Kl Belllb €T0AID
Bh OPUIHYCCKOME Baaxbuin ysykauiesTa 3, JOpupnueckoe Baaxbmie IOHIMuaETCH
3rbeh Bb TEXHHYCCKOND CMBICAD 0B, T.-€. RAKD (PaKTHYECKOC I'OCHOACTBO HALL
BMBI0, COENHCHHOE ¢b HambpeHiemn rOCNOICTBOBATL HAAD HEO, KARD HALD
cRoeli coberBenuoii (cM. mmge § 18). Tombko Bh HBEROTOPBIXD CAYYAAXD YIYEL-
IIpPOBATH MOMETH JAno, He mwbiowee 0pUANYECKaro paabuia. llanpuvbps,
JANO, OTAABIICE BElmb BB PYYHOIl 3a40Tb, B3aKAHUNBACTD O usucapio, XOTd
opiinyeckas samura Biaaxbuin (possessio ad interdicta) mepexojaThs Kb 32J10I0-
npuumvaresio ¥ (e, mmge § 18, II). Usucapio npopoaxaercd Bb N0Ib3Y Oyay-
mWAro0 HacxbIHUEA, TOKA Bellb BXOAHTH BB CogEasb hercditas jacens, T.-e. ROTL
el0 nukrTo He Baarkers ‘.

9) Bona fides. e Beaxoe Baanbuied10CTATOYHO L1 JABHOCTHATO npiod-
phrenis npasa codcrenunocti. Jag 91080 TpeOyercs 106pocosberHoe Baaxbuie—
possessio bonae fidei *%, .-e., coradcuo, oupexbaeHio Bundweida (Pand. 1
§ 176), Baagbuie, ocmosanioe Ha ',UECHHOMNS yOmocoein  62adABYA, WO
nPUCBOCHIE UMB GEULU HE COCMABAHLHLS samepiarvnois nenpagdot“. Cabrosa-
TeABHO, A HaamuyHocTH hon@ fides, rpedyerca yobxjenie BB OTCYTCTBIN He-
UpABIH I, YTO TO iKe CaMO@, yOwocdenic Bb cooTRbTCTBIM IIPUCBOCHIA BCILH
¢b mpejnmcanisvm npasas i wbrb ororo yobmaeuist, a ecrb COMHIDHIC, TAMD
whrs m bona fides. IIpnwbps, mumocTpupyomiii 9T0 1OJOKEHIE, Ml HAXOAUME
b L. 6 § 1 D. 41, 4, Pomponius 1. 32 ad Sabinum. ,Si ex decem servis,
quos emerim, aliquos putem Jalienos, et qui sint sciam, reliquos usucapiam;
quodsi ignorem, qui sint alieni, neminem usucapere possum®, T.-e. ,lean A
aymMao, 4ro u3b 10 paboBb, KOTOPHE MHOW KYILICHH, whroToprie OnLIN uyikie,
I 3HQI0 Kakie HMEHHO, TO A MOUY Y3yRamupoBaTh OCTAJbLHBIX'B; EGHI AKEC A HC
3HAI0, KaKie HMEHd0 n3B ITMXDH paldoBb vyxie, TO A HE MOTY y3yRaINPOBaTL
HI OHOTO* 17,

He rpedyerca yOobmienia Bb TOMB, UTO JAUD CTAIO coOCMBEHHUKOMS BeIlh;
yobaenie Bb OTCYTCTBIM HempaBibl MOMKETH OHTH HAJIHIO, HCCMOTPA Ha CO3HA~
pie paaxbasma O TOMB, YTO OWB He crbnazea COOGCTBEHHHROMD. Hanpunbps,
wbKTO NOKYMaeTh y MY/Ka Beuib, KOTOpasd NOIAPEHa MYRY AeHol, u, NOKynad,
3HAETH 00B DTOMDB; AAPEHiA MEKLY MYACMDb M JKEHOH 3alPEelIeHBl M HO IBaaoTE

13 . 95 D). 41, 3. Licinnius Rufinus 1 reg. Sine possessivne usucapio contingere non
potest.

141,16 D. 41, 3. L. 1 § 15 D. 41, 2,

15 1. 40 D. 41, 3.—06% yaykaniu COCTABHRIX® 4acTeil cao:xHoli Bewm eM. muxe § 21, T

16 L. 2 § 1 D. 41, 4. Paulus 54 ed. Separata est causa possessionis et usucapionis:
nam vere dicitur quis emisse, sed mala fide: quemadmodum qui sciens alienam rem emit, pro
emptore possidet, licet usu non capiat. Cp. snp. L. 2 § 2 D. 41, 4 n L.32§1D. 41,3u
kt aromy Waindscheid § 177 mp. 9. Ilcropmd. sambu. y Costa, Corso 11 erp. 67—72.

17 Cp. L. 4 pr. D. 41, 4.
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Myika coocrBenunkoMB (eM. Cemeiinoe mp. § 11, II, 3); moxymareab 3HAETS,
OJIHAKO, YTO iKEEHA, NOJAPHBEL Belub MYAY, BHpasmia ThMb CaMBIMBL €BOE CORMIA-
cic Ha paclopsukeHie BEIBI0 CO CTOPOHBI My:kd; IOKyOasd Bemb Yy MYK&d, OHB,
TAKANE 00pas0oMb, HE €OBEpINACTH MAaTepiaabHOH HempaBgbl [0 OTHOIICHID Kb
&Kewb, T03TOMY OHB MOEETb Y3YRAUIPOBATH KYNJIEHHYI0 Y MY&Ka Bellb, XOTs
3HAETH, 4TO HE €TaJ® ed coOcrpennnsonM® 'S, Bw L. 48 D. 41, 3. Paulus I. 2
manual. MBI 9HTAEMB: ,,Si existimans debere tibi tradam, ita demum usueapio
sequitur, si et tu putes debitum esse...“, T.-e. ,Fean a nepepams Tedb Beusp,
JymadA, uto 4 JXoaxkews Tedb (ce nepeiarp), TO y3ykamia Oyaers umbre mbero
JUIOb BB TOMB caydab, ecanm 1 Th yObKICHD BB CYIIECTBOBAHINM XOJTR (I
yIIaTel ROTOpAro Bemb OwnJa nepegada)*. CabpoBaTeasHo, €Cad Bellb NPHHATA
BB ylaary 3aBBioMO HECYyWECTBYIONArO A04ra, NOJy4YaTelb HE MOKETH ee yay-
Kanuposars ‘Y.

o odwemy mpaguay, oxmaxo, bona fides cocrours, NMEHHO, BB TOMb,
910 Ipiodpbrareds HOJAAraeTh, 4MO OHE CMAAE COOCIMEEHHNUKOMNS 6ewy 20, 1,
TJABHBIMG 00pa3oMb, yOB#KACHD BB TOMB, 4TO Owh, mpiodpbas Bewmp OTb €00-
CTBEHHUKSY e 2!,

Haauumoers bona fides 1pedyerss b MOMEHME)\ RPIOGL ToMeHIA 8AAMIIA;
npu npioOpbTeHin BeI Ha OCHOBAHIN KyRraMw-NPodadicy oHa Tpedyerca W Bb
MOMSHTH 3aRJIYeHIA KYNJa-TIpojakiu, H BE MoMeHnTdh \fraditio Bemm **. [lorepa
bona fides BB mocabiyiomee Bpemsa e, BPeiuTd npiodpbrenilo BeuE 0O IABHO-
cra *%: Mala fides superveniens non neeet.

ITaamunoers bhona fides yayranienzs™me 0013aHDb JOKa3HBATH 0C000; OHA
npejnoJaraeTea, Nnoka He OyAeThgloRa8ano HWpOTHBHOE .

3) Justus titulus. Bona files\pxake BHIHO H3D NpeAHAYIIAT0, ecrb yBE-
pesHoers Baaxbaboa Bb 1paBOMSpHOCTH npHCBOCHIA HMB Beuy. Jra yBEpennoers
HOROUTCA OOBIKHOBEHHO HQ_ KAIROMB-ano0 sadayacdeniu; ecau Obi ona ¢o0rBhI-
crBoBaJa, UbicTBUTENLHQETH, TO HE, TpedoBadocs On usucapio. Ho sadayxpenie,
HQ, KOTOPOMB IOKOHTC DTa YBBPEHHOCTh, HE AOMKHO OHTh HEH3BUNHTEJILHLING.
Bona fides jxoerarousa \EIa usu€apio awiob TOTAA, KOTNA BB ed 0CHOBL JeKNTDH
usgunumeavnoe 3abayocoemied(cn. Oom. u., § 39 b wonnd) 2%. Ilpemae Beero
HE CUNTACTCA WIBHHHTEJILHBING 3a0MyIEIEHie OTHOCUTCALHO HOPM3 #pasa (error
juris) *%; Kro cumracTh €ed0d OMHOOYHO COOCTBEHHOROMB Belmu NOTOMY, 49TO HE
3HACTDL 32KOHOBB, OTHOCAMUXCA Kb NplodpbTenilo co0CTBEHHOCTH, TOTH HE MO-
HCTDH y3yRanuposats ¥, 3adaymuenie ¢z ¢axmm (error facti) moxers OHTH H3-
BHHATCAbHEIMB. HO 0HO, 00abII€I0 YaeThbl0, TaKKe HEA3BHHNTEILHO, eCJH OHO
KacaeTcsd HAJMYLIOCTA caMaro cnocodoa mpioOpbreuis, Ha CyNecTBOBaHIN KOTOParo

18 1.5 pr. D. 41, 7, Windscheid § 146 np. 6. § 178 np. 7. Dernburg |

19 1,3 D. 41, 10 cp. rakme L. 7 § 6 D. 41, 4 u L. 6 C. 7, 33. Windscherd

2°L. 1 pr. L. § Dir4l] 10."122938 ‘D1 4], 3.

21 Gai 2, 43. pr. J. 2, 6. L. 109 D 30, 16.

2 L. 2 pr. § 13 D. 41, 4. L. 48 D. 41, 3. Windscheid § 177 np. 1—2. Girard,
erp. 303 up. 4.

28 1..48 8§ 1 D. 41, 1. L. 1 § 8 C. 7, 31. Huaue xanouwy. mpaso c¢. 20 X. 2, 26,

20 Windscheid § 177, 4. Bona fides npu npioGpbrenin yepeas npeicTaBUTEN TPEOyeTed
otrp npeicrasiagemaro L. 47 D. 41, 3. L. 499§ 2 D. 41, 2L 1C. 7, 32. L.2§12 D. 41,4,
ecIil TOJABKO NONHOMOYie He OmI0 ouYeHb 1mupoxoe (ua Berewie Behxs nban wamp.) L. 2 § 10
D. 41, 4. Dernburg 1 § 220 np. 35.

25 ,. 448§4i. £ D. 41,3. L. 5 § L D. 41, 10.

26 L. 31 pr. D. 41, 3. L. 4 D. 22, 6. Windscheid § 178 np. 2.

27 Cm. nmpankps B L. 2 § 15 D. 41, 4.

§ 194 mp. 7.
§ 176 mp. 7.
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0CHOBaHA, TIABHBEIMB 00pasoMs, ybpenmocrs npio6pbrarens Bb upasombpHocin
eBoero Baajybuiag Beurplo 8.

Cnocods npiodpbreHis MOdTOMY JOMKEHH OHTH IO OOLICMY MPABIIY HAJHILO
€O GCIOMU YCA0GIAMU cBCell OMLUCMBUMEeABHOCINI; TOJILKO Bh CHIY KAKOT0-IH00
HOCMOPONHALO NPLNAMCINGLA TIPI0OpBTaTE b HE CTAHOBUTCA COOCTBEHHUKOMD (HuA-
YeH usucapio Onaa On Henymua). Hanpuubps, Haanno josasna ORITL KYIAA-IPO-
JaMa BeI, COBEpLICHHAS JBecnocoOOHBIMH JHIAMH, yIJaTa 32 Bellb IBHH o
traditio Bewy; 3aliaykIeHIE MOKCTH OTHOCHTHCH, HAIP., Kb TOMY, uwbeTs Ju
NPOfaBen’s NPaBO COOCTBEHHOCTH Ha IPOJaBaeMyio Bewb. TOTb €rocods npiod-
Promenia, KOmopwvlit J0AdceHs Golnd HAMUUO NPU USUCAPIO, % HAFLIBACMCA
Justus titulus . TuTyas MOoKeTH OHITH PA3IUYCHD; CAMBIMD BAKHEIMD JABIACTCA
nepefavya BelH; HO BH kaueerBB THTyJA2 I USucapio OHa BB HCTOYHUEAXD
Beeria 0003HagaeTcs no Toii oGasareancTBenHoll cxbiarb, KOTOpAs JeKUTH Bh €d
ocHoBB: RbBTH THTYJAa NaA y3ykamin: ,pro tradito*, HO e€eTh THTYJAB: .,,Pro ei-
ptore® *°, pro donato“ !, ,pro dote* 32, ,pro soluto** u t. n. Kpomb roro
TOTYJAOMB MOKETH CJAYAUTH I0JydeHie Bemn no Hacxabupcrsy (pro herede) **; mo-
Jyyedie Bemu Bb pesyasrarh aerara (pro legato) *#% mpioGpbrenie no oxrynanin
Bemu, OpoineHHoii He coderBeHHmEOM® (pro derelicto)®®. Ecam taryas ne nwbers
CICII2JbHAN0 HA3BaHidA, TO OHB HA3HIBACTCA: PrOnsuo s’

Onnaxo Haamyuocts justus titulus eczs’ aump ofmee npaBmwio, H3bL EOTO-
paro J0NyCKATCA UCK20UeHiA. Eeam u3s 0C00eHHEXH 00CTOATEIbCTBD CAyYadd
SICHO, UTO JUIO UMIDAO OCHOBAHIE NPLONOIOUCUML HAAUUHOCINS €NOCOOR Npi-
00pwMmenia, KOoToparo Ha caMOMb J1BIbmEe OBLI0, AAH KOTOPLI OKABAJICH HU-
YTORHBIMB, TO NMPABO JOBOJLCTBYETCA, MU Y3yRanin J0KA3aTCALCTBOMD HAJIHY-
HOCTH TQKOT0 H3BHHNTEJIBHATO BAO0Ay#NeHis/Bb CymECcTBOBAHIM TATYyaa. OT0 Th
¢iyyan, Bb KOTOPBIXH COBPeM@HHEIE WODPHCTHL TOBOPATH O00B y3ykalid Ha OCHO-
BAQHII TAKD HABHIBACNMAIO MHUM@L0 Mmumyaa, titulus putativus.

O6b aToms roBOpAFEY cabayomis mbera uerounnsoss L. 11 D. 41, 4.
Africanus libro 7 quaest. Quodgvulgo traditum est, emm qui existimat se quid
emisse, nec emerit, non posse, pro emptore usucapere, hactenus verum ‘esse
ait ([ulianus), si nullamjustam causam ejus erroris emptor habeat: nam si
forte servus vel procurator, cui emendam rem mandasset, persuaserit ei se
emisse atque ita tradiderit, magis est, ut usueapio sequatur. 9TO 3HAYHTH:
»IPHHATO FOBOPHTH, YTO TOTH, KTO CUATAETh CE0A KYNHBIIIMD Bellb, HO HA Ca-
MOMB ABAB He Kynuas ed, He MOEeTH y3ywkauuposars pro emptore. IOaiaws
3ambuaers, YTO 9TO NPaBILIBHO JHIUb BB ThHXB eiydYadxsh, KOrja Baaxbiens He
HMBJIB 106TaTOYHAr0 OCHOBAHIA JTiA CBOETO 3a0ayA&IeHIA BBH HAIMYHOCTH KYILIA-
npogaxu. Eemn ke, nanpuwbps, padp mau npejeraBureab, KOTOPOMY OHB JaJb
IopydYedie "KYNUTh Bemb, yOBARABL €ro, 4r0 OHBH €e EyNldDb, H TaKb NEpejalb

RBE1 I 2,06, 1. 27 D418 L. 2 ;e § 2 D, 41 4s B Lipre D: 41, B, 1. 6
D.41,7. L. 1.2.3D. 41, 8. L. 24 C. 3,32. L. 4 C. 7,29. L. 5 C. 7, 33.

2 Cm. o6s atoms repunub Windscheid § 178 ap. 5.

0 D. 41, 4. C. 7, 26.

31 D. 41, 6. C. 7, 27.

2 D. 41, 9. C. 7, 28.

3 1, 46, 48. D. 41, 3.

Meydly, bl G 7,:29:

3 D. 41, 8.

KT, 4]t

1 D. 41, 10. Ko Becemy usnoxennony Windscheid § 179, Cosia, Corso 1l erp. 69 cxa.
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Bempb, TO ckopbe Hy:xHO mpH3Harh, 4TO y3ykania Oyaers umbre mberot. I.. 2
§ 16 D. 41, 4. Paulus 1. 54 ad ed. Si a furioso, quem putem sanae mentis,
emero, constitit usucapere utilitatis causa me posse, quamvis nulla esset emtio
et ideo neque de evictione actio nascitur mihi nec Publiciana competit nec
accessio possessionis. 910 3HaUNTB: LFemr A Kymwno Bews y CyMacmepmaro,
KOTOparo CumnTaid 310pOBBIMb, TO, Kakb u3BheTHO, g mnpiodpbrai no masHoCTH;
ATO AOMYIICHO 110 MPAKTAYECKAND COOOPAKEHIAMDB, X0 KYILIA-NPOJAKS HHUTORHA
I NOTOMY IAA MeHd HeBO3MO:kHna Hu a. de evietione, nu a. Publiciana, um acces-
sio possessionis® 38,

4) Res habilis. Paxp Bemeil He MoKeTs OHTH NpioGpBTCHB 10 IABHOCTIL.

a) Beuy, 1ecnoco0uLa GHTE TPEIMETOMD YaCTHAT0 00aa1amisa (O0m. u. § 33) 3.

b) Bemu, npusapaexamia rocyzaperBy *°, mmmeparopy !, m HeIBIKHMAIL
ambBHiA mepkseff u piae causae 2.

¢) Bemn, Braxbuie KOTOPEIMH yTPaYEHO COGCTBEHHUEOND Beabactsie & pasicu s,
HaCHJIbCTBEHHArO OTHATIA **, oTuysjeHia co croponsl malae fidei possessor 5,
BEIMOT@TEIbCTBA *°. IT0 T. Ha3. res furtivae. Onb mHecuocoOHH Kb yaykamim,
I0K& He BepHYTCI Bb DYKH UXDB COOCTBCHHHEA A7,

d) CoopHela rpaHuuel He HOJAEKATH OOHIKHOBEHHOH XABHOCTH (CM. HIKC
§ 14, I) . | L

e) Bewwu, upunagaesxauis amnans Moxeke 25 15T® (minores XXV annis) *9,
u Takh Ha3d. bona adventicia regularia % Takixe n3bATE OTH NbiicTBia KaBHOETH ',

5) Hcmeuenie cpora. Jasuoctuoe npiodpbrenie sakaHumBaeTCA XAT JB-
KAMOCTEH BB 3 Tofa, a Aad HexBumuMogreii, BBy10 abrp inter praesentes m sn
20 abro inter absentes %2, Tlpu 3T0MB BO3MO:NHA SUCCESSIO BB y3yKamim m accessio
pOSSessionis.

a) Successio. Hacrbiuugh saABIAGECA NPeeMHHKOMD cBoero Hacabiozareds
Bh y3ykamin. Ilpm 8TOMB emy BacunTHBAETCA H TO BpeMA, BH TEUEHie KOTOpAro
nacxbrereo Omao hereditas jacens; usucapio MomeTh Jake 3aKOHUHTLCA BB ITO
spema . Hacabimnxs POXBKO NPOAOIKAETH usucapio macabiogareis. [Toarony

38 Cu. 06% sToMs phburenim wume § 26, II, 2. —-Cp. eme L. 9 D. 41, 8. L. 4 §2L.5
D. 41, 10. L. 44 pr. § 4 i. f. D. 41, 3. Cabayers sawbrats, yTo BOMPOCH 0B OTHOmEHil
mexny hona fides m justus titulos npu ysykanin sn anreparyph emopens; BB TexerTh U310KEHT
BaraAxs Bunameiiza. Cum. o6s oronn Windscheid § 178, np. 8. Huaue manp. Dernburg 1,
§ 194. Ferrine §§ 3 6—324

8 1,..9.:45 pr. D. 41, 3.§ 1 J. 2,06, L, 9C. 11, 43 (12}

089J.2,6.L. 18L 2481 'D. 41,3 L. 2 €7 35.

il Cod. 7, 38. L. 2 C. 11, 67 (66).

2 Nov. 111 e. 2. Nov. 13l e. 6.

8§ 2-6.J. 2, 6. L. 36—38 D. 41, 3. Girard crp. 306 cx. Windscheid § 182, np. 6.
Dernburg 1, § 220, 2.
i48§2J.2,6.L.4§22-27 (28) L. 33 §2L. 37§ 1 L. 38 D. 41, 3.
5§ 3 J. 2, 6. Nov. 119 c. 7. Windscheid § 152, up. 8.

6 1.. 8 D. 48, 11. L. 48 pr. D. 4], 4.

i7§8 J.2, 6. Windscheid § 182, np. 10.

8 1L.6C. 3 39.

9 L. 5 C. 2, 40 (41). Windscheid § 182, np. 11. Dernburg 1, § 220, np. 22.

% Cum. Cemelinoe mp., § 15, IV, np. 36.

51 O poraxphuxs Bewaxs ex L. 30 C. 5, 12. Windscheid § 182, np. 13.

2 L.10C.7 381. L. 12 C. 7, 33. Nov. 119 c. 8. lloapo6rocrn y Windscheid § 180,
np. 2—5 Dernbwrg 1, § 221, 1.

5 L. 31 § 5 D. 41, 3. Windscheid. § 181, np. 9. Ho, ecan Bb npoMesyTounoe BpeMa
KT0-1100 Apyroii s3aBranbis Bewsio, TO Successio in usucapionem xxs wacaBiunka ne EMBETD
nbera. L. 20 D. 41, 3. L. 6 § 2 D. 41, 4.
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eMy He BpelnTh ero codcrBennas mala fides, ecam Hacabroxareasb Obab in hona
fide ®*; wamporuss, ecam macabrojareas ObLre in mala fide, To moOpoxr® ero
BIAIBHIA NEepexolurs Ha HacwbIHHER, M TOTH HE MOKETh Xa:ke HAYaTh HOBOL
TaBHOCTH, HECMOTpPA Ha cBOW bona fides %3,

bh) Accessio possessionis. Hauporuss, BCAKiH cunaysaphatii npeemmuis Mo-
RETH TOJBKO HAYaTh HOBYI JaBHOCTh. [loaromy BB ero aumb JommeEsl coexi-
HATBCA BCH yeaosis Tarosoil, Bb vacrHocrn u hona fides. Ho ows Momers npu-
cyarath cedb Bpemsa BragbHig CBOMXDB NpENIIECTBEHHHKOBS, ecaH 910 BlaxbHie
YiEe BCIO Kb JAaBHOCTHOMY mnpioOpbTeHil0 m ecam OHO HENMOCPEXCTBEHHO NPHMLI-
KaeTh Kb ero Baaxbaio 6.

Hasrnocrroe Braxbuie npeputsaemea: 1) yrparow siaxbuia semsio 57, u 2) no
MHBHI0 MHOTHXB JOPHCTOBD — IpEIhABICHIEMb HCKA O COOCTBEHHOCTH; BONPOCH
STOTh—CHNOPEHB: BBb KIACCHYECKOMB IpaBb usucapio He NpephBaiach BYHHAHIEMb
rei vindicatio, Ho OTBBTYHKE® BCe iK€ AOJMKEHD OBLIBL BHIIATL BeIb HeTny, BB
culy npoueccyadanHoit obasannoern (Processobligation), ecam nerens eme ObLIB
COOCIBEHHUKOMB BB MOMEHTDH litis contestatio. Hanporuss, praescriptio longi
temporis - npepsiBagace *®. Bb ocrnaianoBoMs npasb, mo caigmin 3THXD ABYXb
HHCTHTYTOBB, BONPOCH phiuaercs, moBHAHMOMY, BB TOMB ¢MBICTH, 4TO mperbasie-
Hie MCKQ IpPephsiBaeTdh npiodphbrarelbHy0 NABHOEGTHy HO TOJBKO BL IOJB3Y JHIA,
NpeLbABUBIIATO HCEDB, U MHe NPepPuléacms nd OTHOILIEHI0 Kb TPEThHMD JHIAND *9.

Teuenie paBmocTm npiocmanasiusdemesa BH A1y HBKOTOPHIXB 00€TOd-
TeJIBCTBD, TIABHBIMG 00Pa30MB Ha BpeMd, MOK2 UPOTHRH Y3YKalienTa He MO&KeTD
OBITH BYUHHEHH HCKB O COOCTBEHHOCTE MOVKARHMDL-IH00 OPUIHYCCKIMD IIPEIar-
CTBIAMB, HAaNpuMbph, BB NPOMEMYTORD BpeM@HH, KOTOPHI Tamb Hacabiuuky s
COCTABIEHIA NHBEHTAPA, ecal HaeXbImIE®BOCHOAb30BaCH heneficium inventarii .
(Pasimuic MEKIY UepepsBOME H NPIOETalOBEOfl JaBHOCTH Yike 00BAcHEHO BE O0-
mei vactm § 53, III, 2).

B. Longissimi temiporis praescriptio. Xro, uposiaxbss Bempio 30 wuan
40 abre, npiobpbar sRcmenmin, 00%b uereyeHin JCKOBOH JaBHOCTH TIPOTHBEL rei
vindicatio, npuHazurexamieli cOOCTBEHHUKY BTOH BemH, TOTH, IO PACHOPAKEEHi0
IOcruniana ', camb MOKOTH BHHINIEPOBATH Bellhb BB cayuyas yrparsm Baaybuis.
EiunCcTBEHHBIND JONOANHTEIBHHIME YCAOBIEMD AIS TOTO, YTOOM HCKOBAS JABHOCTH
o0paTHIach TakuMb 00pa3oNMs BB npiodpbrarensnyio, Asagercs To, uTo Baaxbmie
BEpI0 A0dKkHO ObiTh npiodpbreno dobpocosmwenmiio (bona fide). Tumyas me
mpedyemea . Iroii JaBHOCTH MOXACKATH N BEUI, HECROCOOMBLA K3 Y3yKaniu,
xpowb THx® Bemeil, KOTOpHA BOOOmE HE MOryTh OBITH HPCIMETOMB YACTHATO
obxagania . Bo BcbXb O0€TAJBHBIXD OTHOWIGHIAXB YCAOBiA 3TOf maBHOCTH (Ha-

St L. 40. 43 pr. D. 41, 3. L. 2 § 19 D. 41, 4. L. 30 pr. D. 41, 6. L. 1 C. 7, 31.
& 12.J. 2, 6. L. 14§ 1 D, 44, 3.

ol 11 Dide 8. 1.8 €. 4, 830 L. 11€.° 7, 82. 8§ 125 2.6

%§13 J.2,6 L.2 §30 D. 41,4, L. 15 §1-6 L. 16 D. 44, 3. L. 76 § 1
D .18, 1. L. 7§3 D. 23, 3. L.14 § 1 D. 41, 8. L. 13 § 6. 10—12 D. 41, 2. L. 14 pr.
§ 2. 4.5 D. 44, 3. 065 ocoGomn cayuat b L. 19 D. 41, 3. L. 6 § 1 D. 44, 3. L. 13 § 2
D. 41, 2, ew. Windscheid § 181, 3.

T L 5. 150 ptu & 2 1), 41, 30 Li 7 §4D, 417 4. 1.. 5 D 41. 8.

8L, 208,090 1, 26 €..3,83. L 1. 2. 10/C. 7, 23.0L.4.6. T, 35.

, ¥ Om. 065 aroms Wandscheid § 180, np. 7; § 182, 4. Dernburg 1, § 221, np. 17.

60 L. 22 § 11 C. 6, 30. Hacx. np. § 24, II, 1.

ST 831 6.7 389

62 Cnopuo; raxs Windscheid § 183, np. 2. Dernburg 1, § 222, np. 5; mnave Brinz I,
erp. 601, 611.

63 Cy. Dernburg I, § 222, 3.
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Yax0 es HETeueHid, KOHEUDb) ompexbiadiorea 1o npaBmaaMb 00b UCKOB0W 0AGHO-
cmu (Oomaa vacrs § 53).

§ 12. Yrpara npaBa COGCTBEHHOCTH.

CoGeTBeHHOCTE YTPAYABAETCA 1O PA3AUUHEIMG NPHYIHAMD.

1) OHa yTpaynBaercsa OFHAMD JIUIOMD, KOTIA ee npiobprmaems Opyioe.
Taxas cwbHa COOCTBEHHHKOBL HACTYUAETDH AN TO BOAB OHBIIATO COOCTBEHHHKA
(traditio), wam moMumMo ero Boam (usucapio, KoH(puHCKamis).

2) CoOCTBEHHOCTH YTPAYHBALTCA CB YHUUMONCEHIEMS 6eWu; HO OHA NPO-
T0J#KACTh CYUIECTBOBATL 110 OTHOUIGHI0 Kb O¢TaTKAMb Bem 1.

3) COOCTBEHHOCTH YTPAUNBAETEH €b NpPEBPAIEHIEMB Bel BB res extra
commercium (O0m. vacrn, § 33), nanpumbps, BearbacTsie TOro, 4TO yYaCTOKB
rbaaerca nocToAHHEIME JoxeMb flumen publicum % 1lpm BpeMennoM® 3aTomienin
cOOCTBEHHOCTh JHUIL Ha Bpemsl nepecraers xbiicrsoBark (dominium dormiens) 2.

4) CoOersennocrs yrpauusaercsa Bb cuay derelictio, T.-e. Beabacrsie Toro,
uT0 CyOBEKTH € OTKa3BIBACTCA OTH Bemu, Opocas €1 Biaaxbuie; Bems nbhiaercs
res nullius u nogaexkurs oxxynanin ‘. Hyino pasamdars derelictio ors morepn
BCIM ¥ OTH BHIOpACHIBAHIS Bemy no Hyxib 4¢ OesBeHanmbpenia oTkasarbed 016
npaBa COOCTBEHHOCTH HAa Hee (BO Bpems Oypu, Hanpumbps) .

5) CoOcTBeRnoCTs Ha JUKEUTT 367PCHy, TO-CTH,  HA TAKHXB, KOTOPHE HOP-
MAJIbHO EHBYTH Ha ¢BOOOAB, a He nogh BIacThio yeaoBbKa, yrpauuBaeTcs, KOTAA
oHH yObigaam 1 CEPHINCH OTH HpecabioBaTesst. Feanm ae stn 38bpu Guuim npu-
PYyuenvt, cOOGCTBEHHOCTh HA HUXb(YIPAUHBACTEA, KOTAA OHH YTPATHAH NPHBHYKY
BO3Bpamarsea xoMofi. CoOCTBEHHOCTB, HANGOMAUHULS HCUSOMHDITS HE YTPAUH-
BaeTcd, naxke ecam oHm cobaaanm 6.

Taapa ITL 3augura npasa ¢o6CTBEHHOCTH.

§ 13. BeuwHble WcKM 1A 3aWuTbl NpaBa COGCTBEHHOCTH.

[IpaBo €0OOCTBEHHOCTH 3aUUINAETCA Kakb BENIHBIMI, TAKD I 0043aTE]IbCTBOH~
upiMu uckaMiu. lJaBHoe 3savedie uMbOTH BelHsle HCEH, T.-€. Takie, KOTOpHe
JQ0TCA 110 MOBOJLY HapylmieHis mpaBa COOCTBEHHOCTH! MPOTHBL BCAKAr0 TPETHATO
auna. Cioga orHocATcs rei vindicatio m actio negatoria.

I. Rei vindicatio. OT0O—TraaBHLIL HCEDL NI 3AUUTH NPABa COOCTBEHHOCTH 1.
One paercd He BIaTBIOIEMY Bel(bl0 COOCTBEHHNKY NPOTHBD BAAABIOIArO BEnibio
HeCOOCTBEHHAKA, ecal nocabjHiil OTKa3bBaETCA BHIIATH IIEPBOMY €ro Bells. 3a-
Jaua CyIpH—-BE 1031ubiimens npasb—onperbiants, A aemesn au ucmeys Oroii-

1L.49§1D.6, 1.

2L.7§5D. 41, 1. 1.1 .8 % D43, 12,8 95152 71,

3L.1§9D.43,12. L. 7§ 6 D. 41, 1. § 24 J. 2. 1. Windscheid § 191, np. la.

1§47 J. 2, 1. L. 17 § 1 D. 41, 2. L. 3 D. 41, 7. Wandscheid § 191, np. 1. Bume
§ 9 1, 2. O6w. 4., § 36, np. 11.

5848 J. 2, 1.

67.3§ 2 L.4 5 pr. § 4—6 D. 41, 1—§ 12. 14—16 J. 2, 1. Dernburg I,
§ 223, np. 6—8.

1 Heropia aroro ucka y Girard erp. 333 ci.
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CIMBUMEADHO COOCMBEHHUKOMS GeULU 1T, €CAN OHB OKAKETCA TAKOBBIMB, TO NPU-
CYAUTH OTBBTUNEE BHAATH Bewpb HETHY €O BehMu maojamm m npupameHiaMu (res
cum omni causa) 2.—CTopoHAMI BB 3TOMB HERD ABIAIOTCA, TARHAMB 06pa30m,
CABAYIONIA JHIA:

A. Hemyoms BECTYNAETh COOCTBEHHAKD BEINN, YTPATHBINI (arTmyecroe
Baapbuie cBoeii Benp. CoOCTBeHHIKB, Baaxboumiiii Bempio, He nwbers no pum-
CKOMY MpaBy ICKa O NPU3HAHIN ¢BOero mpasa coberBenHocrH *. Heco6CTBeHHNKD
Bem TaK#ke HU Bb KaKOMBb cIydab He Momers yembmuo BumHuTh rei vindicatio.

[IpaB1a, WMCTOYHNKH B3HAIOTH OCOOBIT NCKB, KOTOPHII HassBaeTea utilis
rei vindicatio m jxaerea necodcmeerruxy Bemm. Ho ato He ecrb HCEB, OCHO-
BaHHBIE Ha npasb e00CTBEHHOCTH HCTHA. JTO A0COJIOTHHI MCKB IIPOTHBH BCH-
Karo Baaxbiapna Beun He O NPH3HAHIN YikKe CYMIECTBYIONAr0 INpaBa coOCTBEH-
HOCTH HCTHA, & O mepeHoch Ha HEro BHOBH npaBa coOCTBeHHOCTH U Biaaxbuia
Bempio. Bb ocnoBb mucka Jaewurs, cabjoBareabHo, €B0e00pasHOe abcosrominoe
npago Ha npiodpwmenie ewr 63 cobecmeeHnocmsy. Taroil HEKB TAETCA OXHOMY
CYUPYry NPOTHBEL JAPYroro I0 MOBOAY Beulei, xoropsd nocabimiii npiodpbas Ha
JeHbrH, NOJAPEeHHBIA MNEpPBHEIMD ! OICKaeMOMY 00 TMOBOLY Bemeil, KOTOpHA oOle-
KEYHB npiodpbas cedbs Ha ero JeHsru ¥; €0J1aTy OTHOCHTEIBHO Bemed, KyLied-
HEIXD TPETHUMH JUOAMI HAQ ero JeHsrH b; memwb. OTHOCHTEABHO €A MOTAJbHBIXD
Benieli, KOTOPHIA emie HAJANO Y My:ka IIpH pactopkeHin Gpaxa’ m T. x. Bmpo-
YeM'b, NMPHPOAA DTOr0 MCKa BOOOWE OuCHbJEmopHa (eM. Hamp. 00 HeKb JeHs o
a0TaJbHEIXB Bemaxs Cem. np. § 8, I 4)%.

B. Omemwmuuroms no rei vindicatio. ABiasgercsa BeAKOe TpeTse JHIO, Bb
YBbHX'b PYKaXh HaXOAuresa Bemb. IIpm aToM®b He Tpedyered, YTOOH OTBHTUNKD
OBLIB IOPHANYECKAMD BiabibueMb BenH; OHb MoKeTh OHTh u (etenfor alieno
nomine ?; HEOOXOAUMO TOJBKQ4 UTOOBLY HEro Onuia facultas restituendi. Des-
Pas3iIu4HO Tarme, sABigerca JmBraxbiens semu mpoopocoBberusimb (bonae fidei
possessor) wan HepodpocosbernelNts (malae fidei possessor); rei vindieatio paerea
IIPOTHBB TOTO0 H JAPYroro.

Eerp, opnaxo, cayyau, Korma rei vindicatio jaerca nmpoTHBB JHIQ, HE 64Q-
dmowao eeuspro, 1 KOHYQETCA NPHCY:KAEHIeMb BTOr0 JHIQ Takb, Kakb OYATO
OHO BJQLBJIO Bempw, T.-€. NPUCYELEHIEND ero Kb BeJauyb Benu min Kb yoaarb
ed ¢rouMoctn o BebXb yOHTKOBB. JTO — CIYUYAN TaKb Ha3. ficta possessio *°.
Cloza ornocarca jasa cayuyad: a) Rei vindicatio maeres npotuss aona, que dolo
desiit possidere'', T.-e. KT0 BIagbah Belbi0, HO 10 HAYAJIA NPONECEa YMLINLIEHHO

2 O 1. ua3. windicatio gregis ev. O6m. v. § 30, I, 3.
3 06p" ,unus casus® Bb § 2 J. 4, 6 em. Dernburg 1 § 224 np. 9. Arndts § 166
mp. 2. Vangerow I § 332.—O wecciu B» npavbnenin kb rei vindicatio em. Dernburg 1 § 225

up. 2—3.
$L.65D. 24, 1 ep. L. 29§ 1 L. 30 D. eod.
51:2D. 26,9 o3 C.5, 5.
¢ L. 8 C. 3, 32.
7 L. 30 'C. b; 12.

o

ITpuserenuyio BB Tekerb xoHerTpykmino samumaers Dernburg 1§ 2235, 2 (86 Buny L. 11
C. 8, 51); cp. oxnaxko Windscheid § 174, 2. Arndts § 145 np. 3. Bapous § 131, 2, a. Mayr.
Condietio, erp. 262 caxz. Cp. Mayr Bw Zeitschs. d. Sav. St. B. 26 (1905).

9 L. 9 D. 6, 1. Stber Die Passivlegitimation bei der rei vindieatio (1907). 061 aucto-
ris monenatio no L. 2 C. 3, 19 ex. Girard crp. 338 np. 4. Dernburg I § 225, 3. Windscheid
§ 196 np. 6. Ecan orsbrunks T0KHO OTPAUAETH: cBOe Baalkaie, TO OHO y HEro OTHHMAeTEA A
nepezaercda nerny. L. 80 D. 6, 1. L. 20 § 1 D. 11, 1. Girard erp. 340 np. 1.

10 Cy. 06% arons Windscheid § 193 np. 8 u § 196 np. 8 Dernburg, 1 § 225, 4; me-
ropnu. sambuania y Girard erp. 339 up. 1.

12788 .6 1. 18 D, 50) 17015 36 pe: Ds 631,
p 3\!
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cObLIB BIaxbHie BEU[pl0 IIH YHHYTOXRHTB Bemp '2. Ilpm stomt culpa lata npu-
paBmmBaercsi kb dolus . b) Rei vindicatio gaercsa mpormes TOro, qui lit: se
obtulit, T.-e. KTO J0KHO BHJaBAIB ce6A 3a Baaxbibma Bemum o STAND NOOYILIH
COOCTBeHHNEA BYNHATH TPOTHBD HEr0 BHHJNEANIOHHHIR HEKB 14,

Hanporuss, ecan do6pocosmemmniii Biarbiens yrpaturs Biarbuie sempo
10 HayaJa mpouecca, TO OHB 0CBOOOEIAETES OTH OrBBTCTBEHHOCTH. BB OXHOMB
TOABKO cayuah €oOCTBEHHHKD HMBETHh IPOTHBEL HETO 00A3MMEeABCIGEHHVI UCKS
0 B03BPAMID NOAYUCHHAL0 UMS 0m3 eewy o000wauienia. Takod HCED Jaercsd
npoTass Aodpocobersaro sraxbabma, He HMBBIIAFO0 HHKAKOTO TATYJAA HA, BJAa-
Xbuie (r.-e. BIagbBmaro Ha ocHOBaHiM Takb Has. titulus putativus), ecam ous
IOTPEOIIs BEmb M NOJYYILIB BBIFOAY OTH €4 MOTPEGNeHis, MAH €CHd OHDL Hpo-
TaJ0B Bellb, & 3aTBMB BHHAMIHDPOBATH Bellb § NOKYNaTeis HEBO3MOKHO (IOKY-
HaTelab y3yRamHpPOBAJh Bellb; Bellhb y NOKymaTeds morndana) 5.

C. Ommnowenia mexncdy cmoponamw. Iloxoxmenic orsbrimKka BO MHOXAXB
OTHOLIGHIAX's BHIrojHbe HOJOKeHisd Hnerma.

Ha wernb aexnrs mascecms doraszwveania (onus probandi. Cwm. O0m. u.
§ 58). Herens nommens I0Ka3aTb €BOE WPaAso cobcmeenmocmy *%; ecan a10 emy
HE yJIaercda, TO OTBBTYRNKD OcBoﬁo,ma,eTc:I 17, oKassBaeTea TpPaBO ¢0OCTBEH-
HOCTH NIYTEMB XOKA3ATCABCTBA enocoda  ero nplodp’ﬁ-rema. Eemn ecnmocods mpi-
o0pbrenis OHIB JEPHBATHBHHIA, TO NCTENh AOMKGHB, J0KA3aTH NPABO COOCTBEH-
HOCTH CBOEro NpejUIecTBeHHIEA; ecln TOTH Mpiodphas Bemp Takke IepHBATHBHO,
TO HY/KHO J0Ka3aTh IIpaBO COOCTBEHHOGTH ero auctor’a m T. 1. 'S. Jlorasareis-
CTBO BBIMOJHEHO BB HTOMEB cAy4yab FOJpK0 TOraa, KOrKa HCTEN's JXOHXETH 10
nepBonavaJnpHaro npiodpbrarens Belu’ MIE JOKAKETH PIIH TPECMCTBEHHBLIXD
11epex0on0Bsb BellH 32 BpeMd, Hy#HOe Jad ed usucapio (eMm. ckasanxHoe BB § 11
A, 5 00b accessio possessionisfmpr gasuectn) °. Kponws toro, merens poameds
A0Ka3aTh, YTO OTBBTYHED 6@@0was BemBIO NpH HaYalb NHpomecca WIN ecTh
fictus possessor (r.-e. dolo.male desiit possidere mam liti se obtulit) 2°,

2. Orpbrunxs BB M3BECTHLIXE cayuasixb Bb npash He BhIaBaTh Bemm 2!,
CCIH OHD II0Jb3YyeTcA Takb Had. jus relentionis, KOTOPOE OCYIIECTBAACTCS BH
(popwb sxcoemuin mporaBd rei ¥indicatio. Yxepixamie Bemm gonycracted Bb Cab-
IYOIMUXD CAYYAAXE:

a) Ecam orpbTunKs MPOTHBONOCTABIACTH NPaBY COOCTBEHHOCTH HeTHA 002108
CULbHOE NPaso Ha eaadwhie uaw Odepacanie eewyy (Manpuvbpsb, 3aI0roBoe
npaBo, y3yppykxrs) *2.

7 L. 9 pr. D. 10, 4. :
3L.9 § 4 D. 10, 4 Dernburg 1 § 225 np. 22. _

“ L. 25—27 D. 6, 1. Ilpucy#xizaerca fietus possessor kb Buzawh caMoil mewn wig ke
kb ynaarh esa crommoctd; Bb noerbidems cayual ork orBbTerBeHHOCTH N0 Tei vmdmaho He
ocBoGo#aacTea W Hacroamid possessor L. 13 § 14 D. 5, 3. L. 7 D. 6, 1. L. 95 § 9 D. 46,
3 L. 69. 70 D. 6, 1. Hacabxuuku fictus possessor oTEBURIOTE BE pasvbpaxs o6oraumenia. L, 52
D. 6, 1.

B L. 18 D. 12, 1. L. 23 D, 12, 1. L. 48 (49)'D. 3, 8. L. 30 pe. D. 19, 1. E. 1 G
4, 52. L. 17 D. 46, 3. Cw. noxpoGuo Xcocmoss, Aequitas, crp. 255—257. ;

$ 1.9 D. 6, 1. L. 11 ¢, 8, 31, 15 200 45197

171.28 C. 3,32. L. 2 C. 4, 19.

18 Arg. L. 20 pr. D. 41, L

19 Devnburg 1 § 226 np. 7. Windscherd § 196 np. 3. Arndis § 166 wnp. 3.

2 L. 36 pr. D. 6, 1.

21 06 exceptio rer venditae et traditae m el moxo6Huxs em. Dig. 21, 3. Arndts § 168
upum. Dernburg 1 § 216. Windschedd § 197, 3.—IHuxe § 26, III, 1.

22 Om. O6m. 4. § 17, I 2. Dernburg 1§ 227, L 2 06% ocobows mocranosaeiin Nov.
18 c. 10 cu. Windschewd § 197 np. 1 Dernburg 1§ 227 up. 1.
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b) Ecan Braxbaens satpatnas wusdepscki HA 6ewuyd, TO OHB MOKETH yIep-
HATH €€, NOKa M3LEPKKN eMy He OyiyTh Boawbmensl. II31epmarn ObBaIOTH TPEXD
BHIOBDB:

a) impensae necessaviae, T.-e. HU3LEPAKEH, HEOOXOTUMBIA AiA COXpaHEHis
X03AICTBeHHOI NPHTOJHOCTH BeurH, 23

() impensae wtiles, T.-e. H3/ePKRKEN, YBCAHUNBAOULA X03AHCTBEHHYIO TOI-
HOCTH W JOXOLHOCTH Remm %,

Y) impensae voluptuariae, 5 KOTOpHA CAYEATH TOJBKO IS YIOBOJbCIBIA
Baarbasna *3.

Heobxoxuvnia usiepixrn Boambmaores BeakoMy Baagbasny semm (spomb
Bopa) *% b noaxHomsb o0menb 27,

[Toxeausia u3nepiwkn BO3MBIIATCA UpH IOMONI PETEHOIH BEIH TOJBKO
A00pocoBBerHoNy Baaybasuy, nputoMs BB TAKOMB TOJIBKO paswbph, BB KOTO-
poMB OHDL emie yBeJHunmBaiOTH I'BHHOCTH BEWH BB MOMEHTH €7 PEeCTHTYIIH C00-
CTBEHHUKY, I He CBRIIIE T0T0 pasmbpa, Bb KakoMb OHB yMEHBUIHJIN HMYIIECTBO
3aTparuBlIaro uWxXb® Baaxbasuna; xHe Bosmbuorca owb cosebMb, ecln coOcTBEH-
HUED HE MOIs OB IX'B NPOM3BECTH HO COCTOAHIO ‘¢Boero umyuweersa 8. Cab-
1yers 3ambTurh eme, uto x0OpocosberHEIT Braxbaens 005I3aHh KOMICHCIPOBATH
CA5JaHHEIA UMD HA Bemb H3ACPHRH Cb CYMMOIO QE€IAWINHXCA 3a HUMD ILIOXOBDH
Bewn (cM. Boume § 10, IIE, e) ?°. Hagepiksd, sarpaulBacMels IepiOTHYCCKH, Bb
0COGEHHOCTH AJA NOJYYEHIA M3 BEINU ILIOJOBE, JO:KQFCA BCErLa Ha TOT0, KOMY
A0CTAI0TCA IMJIOALI, TOJAYYeHHHEE OTH Bemm 3°.

ITo nosoxy impensae voluptuariae-smodpocosbernmii Braybrens ubers
TOJBEO jus tollendi *!. IexoGpocosberupli Baagbaens unwbers TOJBKO jus tollendl3
HO He jus retentionis mo momoxy impensae utiles m voluptuariae 32. Jus tollendi
eCTh IpaBO OTABANTE OTH Beu{ pPe3yABTATH 3ATPAYCHHHIX'H HA HCE H31EPHEKD,
ecin mojobmoe orpbiaenie (wamp. pacumeamnaro miaafoHa) BO3MOKHO 0€3B CY-
LIeCTBEHHAr0 IOBPEANCHIS BHHANMHPYEMOHl BelfH, W ecam OHO NMPHHOCHTH OTBBT-
UHKY KaKY0-1u00 M0Jb3Y, & HE NDPEeNUPHHAMACTCA TOJABKO A TOTO, YTOOH IIO-
.BPEJNTL HCTIY.

Camocrosreasnaro Teka. 0 Bo3wbuenin mn3gepmess Braxbiens Bel He
NMBeTh; eIMHCTBEHHOE CPEICTBO BO3MBETHTH HXB COCTABIALTH jUS retentionis,
npelocraBiennoe Biaibasny A0 BHjaum #OMB Ben BuHgHkaHTy 2. Pmvekie
IOPHCTEI MOTHBHDPYIOTH 3T0 NpasBuao TEMb, uTo BIaxbiaens, 3aTpavnBas H3TCPHERH
Ha 9yKyl0 Bemps, He HMbas animus obligandi mo orHomeni Kb ea co6CTBEH-
HHRY 3¢,

% L. 79 pr. D. 50, 16. Cp. Hempancuuniii. IIpasa go6pocoskernaro niaikasna. Hax. 2
(1902). Dernburg 1 227 np. 6.

2 Ulp. 6, 16. L. 5 § 3. L. 6. 10 D. 25, 1. L. 79:§.2 D. 50, 16.

% L. 7D. 25, 1. L. 79 § 2 D. 50, 16.

ML 13D, 13, 1.1 10 G 8)51 (52,

Ml b 6.3, 82,

Al 336, 1.

® L.48D. 6, 1.

L. 46'D. 22, 1. L. 7 pr. §16D. 24, 3. L, 3811 12, 130'16°D. 20,°1. L. 1 .C.
9l. L. 6 §3D. 7,7. L. 36 § 5D.°5, 3.

3t Toie otHOeuTea WM k1 impensae utiles, ecan onk emy me posmbmaiores. L. 38 D. 6, 1.

2L, 37D, 6, 1.

¥ L. 33 D. 12, 6. O nponeccyaishsixs mOCIBACTBIAXD BTONH SKCHEUNiN BB KAACCUT.
npasl cym. Girard erp. 340 np. 3.

#$#L.14§1D. 10, 3. L. 33 D. 12, 6 cp. L. 48 D. 6, 1. L. 14 D. 44, 4. Orroce-
Teapno L, 5 § 2 D. 25, 1 cu. Xeocmoes op. cit. up. 482.
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D. Prutenie no rei vindicatio. Ecin merems Joxasaas €BOe NMpaBo ¢o0-
CTBEHHOCTH, TO OTBBTYME® npHCY&IaeTed ** Kb ewvidaumw eewu co 6CroMi ea
NPUHAOILHCHOCANU—TES CUIM OmNi causa *—mu, kpomb Toro, Kb HBROTOPHIND
NPeIOCTaBIeHiAND 00A3amesvcmeennaro xapakrepa 7. Ilpm aTOMB IPOBOAATCS
pasanyie Mexay orebruukoMb bonae fidei u malae fidel

a) Possessor bonae fidei He orpbuaers 3a COXpPAHHOCTH BeIH JO BYHHA-
Hig neka **. Co BpeMeHI BYMHAHIA WcKa OHB OTBBYaeTh 3a IOPYY HIM THOEIB
Beurm 1o ero culpa levis. Hemoopocosbernmii Baagbaens orsbuaers 3a culpa
levis y#e no mayaaa npouecca *°. Ilocab e ero mayaaa Onb oTBbuaers 3a
rufejp Bem| H OTh HECYACTHATO Cayuyasd, €caH TOJBKO HE JOKa®eTh, YTO
Bel(b NOrndaa-0bl 1 BB DPYKax’b NCTOA, jaxe OyAb OHA BEJAAHA €My 0 HayaJa
nponecea.

h) JMoGpocosberuriii Baagbaens pomdEeHs BHIATh RA00bL, COXPAHHBIIICCH
Yy HEro k0 BpeMeHH Havada mpomecca (fructus extantes; cm. Bmme § 10, III);
Kpomk TOro, OHG JXOMEEHD BHIATH fructus percepti m fructus percipiendi ¢b
MOMEHTa Hayaaa npomecca (00b 3TuXh HOHATIAX®L ¢M. O0m. 4. § 31, V). He-
poopocosberunii Baaxbaens o6A3ams BHAATh fructus) percepti m percipiendi 3a
BpeMsa 0 Havada INpomecca; ¢» HAYaJa ke nponeccd oHb orBbuaers He 3a Th
IJI0JIBL, KOTOPHIE CaMBb MOIrb OBl COOPATH Cb BEIMWiPH TOJKHOH 3a00TIHBOCTIH,
a 32 Th, KoTOpHIE MOrB OBl COOpaTe ed COOCTBeHHHEB—HCTeNh, JAKE eCAH OBl
1A BAaLBabIa—O0TBBTUYNKA NOJyYeHie TARUXD IIOJOBH OBLIO HEBO3MOKHO.

Eemn srapbaensd e 6vidaems HATOOAULYIOCA I MO 6eUyd, HECMOTPA HA
pbmiesic cyapu, TO HETONB MOKETH ONDPEABAUTH \CYMMY CBOMXT YOBITKOBB IO
npucAroii—juramentum in litem. OQuir ApuCYEIAIOTCA Bb TAKOMD clyyas BB Ji0-
6onb paswbpb, ecanm cympa HesYRasaab WCTHY nperbannoii rpanuns (taxatio) *°,

II. Actio negatoria. Eelim Kro-am60 HE3aKOHHO COBEpIIaETh Takia xbiicTeia
II0 OTHOMIGHII0 Kb UY:KOH BEUiM, Iad HpaBoMbBpHArO cOBEpleHifs KOTOPHIXB He-
00X01HMO 00hafaTh CePBHTYTHHIMBAUPABOMB Ha ATy Bellb, TO COOCTBEHHHKS 10-
cabineil momers TpeGQBaTh npekpamenia aTuxb AbHcTill, T.-e. 106UBATBECA
Ipu3HAHig c60000vt 808U COOCMBEHHOCU 0MT CEPEUMYMOGS, TYTeMD &. Nega-
toria. Taxumse o0pasoMsb, BBsOCHOBE 5TOr0 HCKA JEKATH NPABO COOCTBEHHOCTH
nerna; Ho ero ypoOwbe pascmarpmsarh BB 0TAbab o cepBETyTaxb, BB CBASH Ch
a. confessoria (cm. Hmme § 36, II).

IlI. Actioin vem Publiciana. M Bupbin, Kaxs 3aTPYAHMTEABHO AOKa-
3nBaHic Tnpasa codcrBeHHocTH npH rei vindicatio, 0coGeHHO BB THXB cayyasaxs,
KOrZa cOOCTBEHHOCTh Oblia npiodpbTena XepHBATHBHEIMG CHOCO00MB. BB BHLY
9TOr0 cOOCTBCHHUEY ynoOHbe i moayuenis cBoell BemE W3hH PYKH TPETHATO
Braxbabna npudbrarh Kb HCKy, ROTOPHNG 3aupumaerca bonae fidei possessio.
JloxazareabeTBa 110 3TOMY HCKY Menbe CIO0KHBI; HO OHB HE BCEria AOCTATOYCHD
JJIA 3AUITH PaBa COOCTBEHHOCTH. IJTOTH HCKB, TAKUMB 00pas3oMb, ABIAIETCA
BCIIOMOTQTEJLHEIN'G  CPEACTBOMD AJAA 3alUuTHl NpaBa €00CTBEHHOCTH. MEL O3Ha-
KOMHMCSA ¢b HOMB BB 0TABaB o bonae fidei possessio (em. nmre § 26).

¥ Kaxs nenoausarocs y Pasaans ato phmenie? Cw. Girard ctp. 343 ca. Dernburg |
224. Cp. Windscheid § 193 np. 2—5.—L. 68 D. 6, 1. L. 10—12D. eod. L. 46. 47 D. eod.

% L. 246 § 1 D. 50, 16. '

51 Cy. 06B orons noxpoGube y Windscheid § 193.

8L.31§30 5,3

39 Cw. TFindscheid § 193 np. 13. Girard erp. 342 np. 1; crp. 344 np. 2.

0 L. 2 pr. B. 12, 3.

7¢]
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14. JluyHble wekM AnA 3aliMTHI NpaBa COOCTBEHHOCTH.

Jlaa 3amurel MpaBa COOCTBEHHOCTH e€ayxaTh cabayoniie mekm, HocAmie
o0a3aTeapeTBeHHN xapakTeph: 1) a. finium regundorum; 2) mexs B35 cauntio
damni infeeti; 3) a. aquae pluviae arcendae; 4) HGKB uH3B operis hovi nuntiatio;
5) interdictum quod vi aut elam.

I. Actio fintum vegundorum '. 9T0TH HEKB JaercA BB caydab cmopa
Me&Iy COOCTBEHHHEAMH €OCBIHHXD YYACTEOBB O Hacrodumiel rpaxanb sTHXD
yuacTsoBb 2. Bb peayabTarh OHB MOKETH NPHBECTH KB TOMY, YTO OAMHE U35
cochrell moayunTh, Kakbh CBOW COOCTBEHHOCTb, IOFPAHMYHYI0 IOJOCY, 3aXBayeH-
Hyi0 HenpaBowbpHo apyruMb cochiows. Tawuws 00pazoMs, a. fin. reg. MOKETH
COCAYRNTH Ty e cayxoy, kaxb n rei vindicatio. Ho nacroamasa mbas aroro
HCKA—IPEKPaTHTh CHOPH O TPAHHNAXD, 3ACTABHTH KaKIAr0 H3B cochiel codado-
1aTh TPAHUNY YYacTKOBB. [l0aTOMYy mHEKB OSTOTH (He BHOJHE TOYHO) CUMTAETCA
2. in personam. HOpuers IlaBeas ropopurs: Finium regundorum aetio in per-
sonam est, licet pro vindicatione rei est. (L. 1 D.0 10, 1).

3azaua cyxeu npu pbimenin xbia 1Mo STOMY MCKY COCTOHTH BB TOMB, YTOOMI
YCTAHOBHTB HACMOAWLY0 paruyy °. Ilpu 220MBb NPHHHMAETCA BO BHUMAHIE IIPaBO
codcrBenHoeTn I longissimi temporis praeseriptio; Ha OORKHOBEHHYIO usucapio
HeJb3A CCRIATHCA, T. K. [MOrpaHUYHAA HOJ06, H3BATA U3H ed xbicrsia (em. § 11,
A, 44

Ecau rpannua He MOEETH OBITH  JCTAHOBAEHA, TO CYAbS LOJKEHD IPH3HATDH
CIIOPHYI0 3eMJI0 00Ineii coOCTBEHHOGTHI0 H COOTBBTCTBEHHO ¢b STAMD Pa3 BiauTs ee
MexLy croponami ®. Be aToms  empickb a. finium regundorum, Hapaxy cb a.
familiae erciscundae m a. comy dividundo, npuumciaseres Eb a. divisoriae—x®b
HCKaAMB 0 Pazdan uMyecnsd,, xoropsie mixtam causam optinere videntur
tam in rem, quam in/ personam. W(Cy. 00B aToMB ()0myi uacre §-15, 1) &
Ilaxouens, eyapd uMbers npaso, onperbamss HCTHHHYI TpaHANLY I Haiing ee
HeypoOHolt (Takoif rpanumeil asigercs, HanpaMbpb, pyded, nocToAHHO MBHAIO-
miif ¢cBOoe Teuewie), IMEpeHECTH TPAHWLY BB Apyroe Mbero; mpm 3TOMB OHBL 004-
3HIBAETH CTOPOHY, MOJYYABINYIO JHIIHIOO 3€MII0, BOSHAIPAIUTH JEHETAMHI CTODOHY,
JHUINBIIYIOEA YaCTH CBOell 3emam npm nepeMbmienin rpanmmsr 7.

A. finium regundorum Mokers OHTh BYHHEHQ HE TOJBKO COOCTBEHHHKOMB
YUaeTEOBB, HO H 3MQUTEBTOH, cynepduuiapoms, y3yPpPyKTyapoMb, 32J0FOBHIMB
BEpureaems u npotuBs stEXBH Junb 8. Ho BB aruxs cayyanxs pbiedie He
uMbers CHAB HN NPOTHBH COOCTBEHHUKR, HH BB €r0 HOAB3Y °.

1 Yeropnueckia sawbuanis (controversia de fine m contr. de loco) em. y Girard crp.
626 cxx. Karlowa R. RG. 1L, crp. 459465,

2 YaacTiu aTH He TOMEHH OHITH CMERHBIMA 3TARIAMI (L- 2 pr- L. 4 § 10.D. 10, 1), a
Takke He JOMKHE ObTh pa’ybmrenst myGrnunoit goporonn mam phroit (L. 4 S 11; L. 3. 6 D.
10, 1). O6% actio viae rejectae cym. Devnburg I § 229, 1.

SL.4pr. L.8§1D. 10, 1.

i1 5.6 C. 8, 39.

3L.2 § 1 D. 10, 1.

6 O6b oOs3ateancTBeHnoMs diementh ncka ev. L. 4 § | D. 10, 1§ 6.3, 4, 17.
L. 56 D. 10, 2. Windscheid § 450 np. 8. Dernburg 1 § 29 up. 19

7L, ‘)§1L 3D. 10,186 J. 4, 17.

8L.4§9D. 10, 1.

9 Cwm. Dmnbmgl 229 mp. 11.
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II. Actio aquae pluviae arcendae. Puveroe npaso He paspbiiaers 3emiae-
BAaXBABNY NPOU3BOJABHO H3MBHATH E€TOKD JNO&EAEBOH '° BOJHI ¢Bb €r0 y4YacTKA HiH
Ha ero ydJacronb. Taroe m3wbHeHie CTORa BOIBH MOKETDH CJAHIIKOMB OCYUINTH M
odpaturs BB 0601010 cochpuiii yuacrors . Hopmaavioe meuerie 1051680 BOAL
oupepbagerca HIN eCmEecCmECHNLIMs MOA0HCeHIeMd YYacTEOBB (natura loei) '2,
WIH MwemHuiMg 3akonoms (Hanpmwbps, lex eoloniae), mam, HakoHems, THMB,
9TO €OOPY:KeHid, HAUpaBJAIA CTOKH BOJXHI, CYIIECTBYIOTH YK€ BB TEUEHIE He-
sanamamnaio gpemenw (vetustas)®. Coehbgs, obragaomiit HmEe JeKAMIINE
VY2CTEOMB, HE JOJKEeHD [PelATCTBOBATH, YTOOHK BOJA Ch BEPXHArO YYACTKA CTE-
RaJa 10 HopmaapHOoMy myTn Ha ero semao '*. Coebrs, obaazatouiii BepxHEME
YYaCTKOM'B, HE JO./EGHD YBEJHYHBATH PasMbBpel H CKODPOCTh HOPMAJBHATO CTOKA
BOJIH Ha HmkHi yuacTow® . Ecam xro-am6o m3b 3THXB cochaed 603600ums Ha
CE0etl 3eMA  COOPYICEHIA, KOTOPHIA TpO3ATH JAPYroMy c¢oe¢hiy BpezoMs® OTh
m3MBHEeHiA HOpMAJbHAr0 TEYeHid BOJEI, TO APYroi eochibs MOKeTs HpeIbABHTH
a. aquae pluviae areendae jaast yerpaHeHia 3Tofi onacHoctu '8, [lepsonauainHO

3TOTH HUCKD JABAJCH TOJBKO IO IIOBOLY UCKYCCMIBEHMDITE COOPYKeHilE, KOTOPHIA
- yerpoeHn cochroM® aaa usvwbHeHia Tedenia BOxH (opus manu factum) 7. 3a-
TEMb OHB OBI'B PACHPOCTPAHEHD UM Ha TH eaIyyaH, KOIZa HOPMAJBHOE TeuyeHie
Bojsl u3NbHANOCH Beabacreie xbiicTBia cuas npupodst (pasMbiTa HACHIb, CYUIe-
¢TBOBABHIAA €b HE3AMAMATHATO BDPEMEHHW, Wi npupoiHeii Baas) 8. IIpexmeroms
ACKa CJIY:KHTH BO3CTAHOBJEHIC NPEKHATO" TeueHid BOAH. [aerTea HCKDL NPOTHBH
cobcrBenHnka %, am¢uredre 2°, yayppyrryapa 2. Beb atn amma, xponb cod-
CTBeHHHKA, OTBEYAIOTH TOJABKO BBH TOMboeayuyadd, €cIu eaMum Npou3Bead H3MBHE-
mie u moxa uwbOTH NIpaBO Ha y4YAErOKL *%., OHH JOUKHH Ha €BOH CY4eThs BO3-
CTAHOBATHL npe:xkHee Tedenie Bofbl2%. CoOcrBeHHAK® 0TBBYaeTs O TOrga, RKOTAA
ond He camb cpbiaas unsmbHenie; He BB 2TOMB caydab oHB 00A3aHB TOJBRO
JTONYCTHTH OTBBTUHKA CBOHMMH GHJAMH BO3CTQHOBHTH HOPMAJBHOE TeueHie BOAH '.

0 L. 1pr. §2 15.96 L. 3§1 D. 39, 3.

1 f[oa*rony yxe saxoust NI Ta6auns 3aHATH 3THMB Bonpocoms: tab. VII, 8.

12 .1 §1.22D. 39, 3.

1B L 2 L 1€ 53D, 39,3.

1571,.1§23L. 2pr. D. 39, 3.

3L.1§1L. 2§10D 39, 3.

16 [Ipuromsb, a. aquae pl. are. jaered JANmb 0O MOBOLY yuwep6a, IMOHECEHHAr0 CEILCKHAM®B
YURCTKOMD, & We sraniems. L. 1 § 17—20 D. 39, 3. Hexks a70Ts He Jaered IO MOBOLY COOPY-
®euili, crbranumxs ,agri colendi causa“. L. 1 § 3—9. 15 L. 3 §2 L. 24 pr. D. 39, 3.—
[Iporres 9TOr0 HCKA, KOHEYHO, BO3MOKHE CCHRUIKH Ha COOTBETCTBEHHOE CEPBHTYTHOE NPABO.
L 2 § 10 D. 39, 3. Ho coOCTBeHHHKD HHKE ILKAMATO YYACTKA HE MOKETH BOBPAKATL NPOTHED
TaKEX, H3MBHEeNid Ha BHIIGICKAULEND, KOTOPHISA YMENvUAiOMs €TOKD BOAB, XOTA Gh OnN GBIH
145 HETO HEBHITOTHEL. Cm. Bume § 4 L.uw L. 1 § 11. 21 L. 21 D. 39, 3. Cp. oxnako Ferrine
§ 359, koropuil pasimyaers kraccmd. npaso ot IOcruHianosa,

1'J'L.IE';IO 15 L. 3§2L 4 D. 39, 3.

181.2§1—-7.L. i4§1D 39, 3. Windscheid § 473 mp. 9. Dernburg 1 § 232, 1.

19 1. 4 pr. § 2 L. 18pr.L 22 D. 39, 3.

20 L, 23 § 1 D. 39, 3.

L. 22§ 2D. 39 3 cp. L. 3 § 4 D. eod. Tf'iudscheid § 473 mp. 17.

22 I,. 12. 13. 14 D. 39, 3. Wandscheid § 473 mp.

2 L.6 § 6 D. 39, 3. 0 Boawkmenin yGRITKOBD cn L 14 § 3 D. 39, 3. Windscheid
§ 473 nmp. 14. Dernburg i § 932 np. 16.

mL4§2'3L5 6§7L.11§2L., 12 D. 49, 3.
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Bunnate a. aquae pluviae arcendae MO#KETH COOCTBCHHHOKD YYACTEA, KOTOPOMY
rpo3nTh- BpeLb 2%, a Taxke sm¢uredra ** m y3yppykryaps * .

1. Cautio damni infecti. Eeam oxmus y4acTORD Beabiersie cBoero 1o-
poxa (vitium) * namoentd yuwepds Apyromy (Haupuvbps, BEICTPOCHHLIH HA HEMB
10MBb BearbuerBie c¢poeli BETXOCTH UM INIOXIXH CBOHETBL MOUYBBLI OOPYHIATCH Hi
XoMB cochra), TO COOCTBEHHHKDH YYaCTEA He oTsbuaers meperdb COChbIoMT 3a
HAHECEHHHIH Bpexs 2!, KOrIa Bpex’h Nponsouens 6e3sb ero Buusl (dolus mmr culpa) *,
a Beabupersie vitium loei, aedium, operis, T.-e. BCabIeTBie HECYacTHATO CAYYaAd
(casu), a ncasus a nullo praestantur (ep. Oom. 4., § 50) *'. Io mo mperop-
CKOMY NpaBy Kammsii cochlb MOEeTh 3acTaBHib Apyroro cochaa orsbyarh u 3a
Takoii Bpexb. Jad 9TOrO OHB JOJEEHD BHI3BATH €T0 HA 3AKAOUCHIE €3 HUME
cmunyaayin, no xoropoil coebxs 006a3bBaeTcs Kb BO3WBIIEHI BCARATO BpeL,
ROTOPHIl BB OyAymeMDb MOEETH BOZHHEHYTH 1M cochia OTBb IIOPOYHAT0 COCTOAHIA
NpHHAJIKAIAr0 INPOMHTTEHTY Y4Yacrka, 3gaHia, mepesa u T. 1. °%. Ecan raxad
CTUNYJALIA 3aKI0YeHa, N 3aTbyMb OkuIaBmeecs Heeyacrie NpPOH3OIjETH I HA-
HECeTh BpPeIbh CTHINYJSAHTY, TO OHB mvbers npormeb cochpa ucks 00b ymaarb.
cymMBI, o0bmaunoii Ha 3TOTH cayyail 10 3ama0yeHHOl ermmyasuin *°. Ira cTH-
myaAnia HaswBadack cautio damni infects. Ilckb, BO3HURABMIE N8B Hed, OB
00bkHOBEHHOH actio ex stipulatu *4.

CTHIYaANiA 9Ta 3aRMOYACTEA OTHOCHTEJBHO TAKMX'B NOPOKOBDL Belled, Ko-
TOPHIA MOYymMs Obimd  yempanendvt ueaogiokoms **. QTsBTCTBEHHOCTE 1O Hei
OTPAHIUNBACTCA CPOKOMB, YCTAHOBICHHHMD HpeTopomb *®. TpeGoBarb e 3aKiio-
ueHis MOryTh coOCTBeHHUKD *7 i Beh ann@, nnbiomia Benoe IpaBo Ha yuYacTORb g
KOTOPOMY TPO3HTH ONACHOCTH, & Tawke X0dpoeopbernmii Biaxbaens (mocabi-
uee cmopno) *. O0s3anbl Kb es BaRriuenio codcrBennnks !, no6pocorbernmii
pragbaens 1 n auma, nwbonig BeuHEC TPaBO HA TPO3AWIE ONACHOCTBIO Yua-
CTOKD 4%,

2% 1..6 §40D. 39, 3.

2% L.58§2D 47, 7/

27 L. 22 pr. D. 39, 8. Cp. L. 3 § 4 D. eod. Dernburg 1 § 232 np. 20. Windscheid
§ 473 np. 20.

% Vitium loci, arborum,jaedittm, operis. L. 24 pr. § 2. 9. 12 D. 39, 2. TVindscheid
§ 458 np. 6. 7. Bapows § 315 np. 9—8. [loxs witium operis pasywberes coopyikenie Ha
cBoeii semrh, rposaumee mpMUMHATE HesakonHuii ymep6s semab cochbia; cm. Windscheid § 460.
1. 2. Deruburg 1 § 231 np. 14.

2% L. 6 D. 39, 2. :

30 [Ipu maamuuoCTE Cy0BEKTHBHON BHHEI BO3MOKHA Onia Om actio legis Aquiliae.

31 Bosm0:kHO, 01Hako, jus retentionis OTHOEHTEABHO BemeH, momapmuxs BO BIaxbuie mo-
repoksmaro L.7 § 2 L.9 § 3 L.44 pr. D. 39, 2. L.5 §4 D. 10, 4. Windschewd § 458 np. 4.

2 1, 7 pr. D. 39, 2.

3 Dra cymma €BOUTCA Kb BO3MbUEHID Beero mHTepeea cO BKawueHiems lucrum cessans.
L. 5§ 2 L1318 §10°L 28295 37 D. 39, 2.

% Ifuoraa npuTAsaHie o BosmbBmenin yOGHTKOBBL BO3HHKAETh, XOTA cautio, HECMOTPA Ha
sech crapamis novepubsmaro, eme ne opexerasiena. OyM. Windscheid § 458 mp. 3. HLapowns
§ 315 np. 36—38.

% 1.24 § 8 D. 39, 2.

3 I, 4 pr. L. 13 § 15 L. 14 L. 15 pr. § 1 D. 39, 2.

37 1..5§2 L. 20 D. 39, 2.

¥ L. 5§2L 11 L, 13§8L.39§2D. 39, 2. Windschead § 459 np. 4

97,11 L.138§9 D. 39, 2 cp. L. 18 pr. D. 39, 2 L. 49 D. 50, 16. Windscheid
§ 459 np. 3. Dernburg I § 231 up. 5. Huorza aaxe detentor L. 18 pr. L. 13 § 4. 5 L. 38
pr. D. 39, 2. IToxpo6uocrn y TWindschewd § 459, 1.

WL 98§4.5L 10L. 15§ 27 L. 19 pr. L. 22 D. 39, 2. Windscheid § 459 np. 10.

i1 1, 13 pr. D, 39, 2.

21.98§4 5 L. 15§25 L. 19 pr. D. 39, 2. Hoxpodnocrn y Windscheid § 459, 2.
Dernburg 1 § 231, 2.
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Eean coebns Tpelyerd 3andioueHid aToil eTHNYIANiN, & XO3AHHD YIPOKAIO-
MAF0 YUYACTRA OMKEA3BIBALINCA UCNOLHUMDB IMO MPeO0GAHIE, TO TIPETOPD MOKETT,
npUuNyOUms ero Kb 3aKI0YEHil0 cranyasamin 3. Jag 3Toro oHb BBOLITH COCH-
A2, KOTOPOMY TpO3HTH ONACHOETH, BO BJaXbHie YrpoOKAOMEND YYACTROMD;
Beaxbersie oT0il missio wn possessionem ex primo decreto €ochrb MOAyYALTD
custodia m observantia nmo oTHOmIEHilD Kb yrpoxkaomeMmy yuacrky *¢. Eciam, Thus
e mewbe, cautio He Oyxers mpexeraBiena '*, To mnperops IAETH Missio in
possesswonem ex secundo decreto **, Bexbiersie kKotopoii coebs yrpaunsaers ¢roe
MPaBO Ha YIPOKAOMIN YYACTORB; OHO EPeXOANTh Kb COCEIy, KOTOPOMY IpO3UTE
ONACHOCTh, TOEKOABKY OHO 1O mpmpoxb cpoeil ponmyexaers Taroii nepexois 7.

IV. Operis noci nuntiatio. Ecau Ero-anéo BO3BOIHTH HAa 3eMEJbHOMD
yyacreh coopyikenie, KOTOpoe Tpo3nTh YuIeploMb JAPYrHME JHOaMb, To MocIhi-
Hiff MOTYTH UDEABABHTH COOTBBTCIBEHHHT HCKB H JOKA3aTh HENPABOMBPHOETH
ATOr0 €OOPY:KeHiA, YToOB AOONTBCA ero yHmurokeHia. Taws, manpuwbps, cod-
CTBEHHUKB YYaCTKa MO®ETh INpeIbABHTH a. negatoria, ecam ero coeburs Bo3so-
JUITH TaRA COOpPYKEHiA, XAA BO3BEICHIA KOTOPHIXH OHB JOMLKEHB OBIAL OBl
uyMbTe cepsuryrHoe npaso (Hanpumbps, onmpaers Oagarm ma coebxmiii xoms). Ho
TaKOr0 POja Npoueceh Tpedyerb MHOIO BpPeMenmd, M, M0Ka OHB GyIeTD TAHYThC,
COOPY/KEHie MOKeTh HAHECTH HEeMOUPaBAMBII yHepds WHTEepecaMb meria. Bb Buay
9T0r0, BB dAuKTE nperopa ** OLLIO YCTAHOBACHO CDEACTBO, HPH IOMOMA KOTO-
paro semiaeBiaibiens MOrb OCTAHOBHTL BO3BCIEHIC €OOPY:KeHid, TPO3AMATrO ero
nHTepecaMsb, X0 paspbuiexia Boupoca 0) NpABOMBPHOCTE BTOr0 COOpYAECHIA. ITO
CPEJICTBO eerb operis novi nuniiatio. LOCTONTH) OHO BB TOMB, YTO HPOTIRD BO3-
HHRAIOMWAr0 COODPYKEHIA 3aABIACTCA MMOPHCCCHLEENHBLI NPOMECS Bb CIOBECHOI
i cmiBoamdeckoid  ¢gopmb  (lapilliyjactus) 0Oe3w yuacria marmerpara *°. DTOTH
MPOTECTD 3aABAACTCA RAKD ORICAMOMY COOpydceniro *°, BOmM3m mnero !, m roa-
HEHBb HCXOAUTH OTH YHPABOMOYEHHAro JMina. TarmMb JHIOMD ABIAETCA COOCTBEH-
HIEB YYaCTEA, KOTOPOMY PPO3ATH), Bpexs °2, smpnrenra *3, cynepduniapiii 3!, 3a-
JOronpHHAMaTeds ¥,  y3ydpyrryapst®. Ilpotecrs sagBasercsa STuoMm JaHmaMim 37

i3 OrkaseiBaser oTh cBoero yuaertka (derelictio), cochis m3Gasasercs oTs HEOGXOINMMOCTI
sakounTs cautio. L. 7 § 1 L@upr. D. 39, 2.

L. 7 pr. L. 15520, 300, 39520 T 120D, 420040 T35 93D, 4. 2.

& L. 15 § 31. 32. 39 D. 39, 2.

6 L, 7 pr. L, 15§ 16 D. 39, 2.

“ L. 5 pr. L. 12 L. 15 § 16. 17. 25. 26. 27. 33 L.18§15D.389,2L. 56 L. 789
D. 10, 3. Lo 1i praiPes23ase

8 Waindscheid § 466 np. 1. Cp. Karlowe, 1I, erp. 471 cax.

“ L.1§2D.39, 1. Bbpoarso npuraawaayes cauxbrean. L. 8 § 1 D. 39, 1. L. 1§7
D. 43, 24. Vangerow, 1II, erp. 531.

3 In rem fit, non in personam. L. 10 D. 39, 1. Coopyxenie 10&kHO GHTH eule He KOH-
qenHoe, csasannoe ¢b 3emaern L. 1 § 1. 12 D. 39, 1. TIbareasnocrs nyHniara 101EHR COCTOATH
BL BO3BEJEHIH, mepecTpoks mim BB cHoch, HO He BB NpocTOME peMoOHTH coopyxenin. L. 1
§ 11-13 D. 39, 1. _

51 Jn re praesenti ita, ut domino possit renuntiari L. 5 § 1—4 D, 39, 1. e uxbers
3naueHid, 6birs au 3arbwb dominus ussbmens ma cavomn xbab, mmm wbrs. L. 1 §5 L. 10. 11
D. 39, 1.

2. ) condomini ev. L. 3§ 1. 2 L. 5 §6 D. 39, 1.—L. 5 § 5 D. eod.

33 Dernburg I § 233 pr. 13.

%L.38§3D. 39 L

% L. 1§08 D. 43, 25,

% L.1§20L.2D 39, 1. L. I § 4 D. 43, 25. Koneuno, Tawke n b, f. possessor.
Vangerow 1II, crp. 531. Windscheid § 466 np. 5. Hynmiamis Moxers Oumrts exbiana procu-
rator’oms aTAXH IUNE, HO He pabows. L. 1 § 3. L. 5 § 1. 18 D. 39. 1.

51 Corzacno kaaccnuxanin Yasmiana ss L. 1 § 16 D, 39, 1; cp. kaacendrnranioo Ilaraa
L. 5§ 9 D. eod.

N
6
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I juris nostri conservandi causa (manpmymbps, 1a8 3aummTH  CBOGOIH COO-
CTBEHHOCTH NPOTECTYWIATO JHOA OTH CepBATYTA; XIA TOr0, YTOOH OBLIT COO.JIO-
JIEeHBL COCBAOMD BAKOHHBIA OrpaHUYEHisg COOCTBEHHOCTH, 3ACTABIAIONIA €ro non
facere m T, 1.) %) mmm ke damni depeliend: causa (4TOOB NPHHYANTH cochia Kb
npepocraBaenin cautio damni infeeti mo mnosopy Havararo coopywenis) 9.
Kpond rToro, operis novi nuntiatio Mo#ers ObTh 3aABIeHa juris publici lLuend:
causa ®’, T.-e. LI BaWUTHL OTH HADYIUICHIH 3aKOHHBIXH HOPMB O MOAB30BAIIII
res publicae, sacrae u religiosae 51.

Ilocamdemsia operis novi nuntiatio ®* coeroATs BB TOMB, 4TO0 HYHIIATH
JTOLKEEHD RPLOCMAHOBUMY CBOE COOPYMieHie I MOEETH BO30OHOBHTH €ro TOJBKO
TOTJa, KOIfa JORA%EeTh BB NeTHTOPHOMB npomecch cBoe mpaBo Ha BO3BEIEHIC
coopyxeHnia. Eeanm ke ondb He NpPiOCTAHOBNTL COOpY:KeHIA mocabk operis novi
nuntiatio, TO HyHOIAHTH MOOJyYaeTdb OpPoTHBL Hero interdictum demolitorium &3,
ITyrems 5T0r0 MHTEPAHKTA HYHODIAHT® ® 3acTaBisers HyHODIATA pPaspywums Ha-
Y4QATOC COOPY:KEHIE; HYHIIATDL IIPH 3TOMB YoiCe HE MONCEMS CCLLAAMBCA HA C80E
jus aedificands ** (1A 5TOr0 OHB MOKETH HAYATH HOBHII NMPOUECEH, HO YiKe IO
paspymeHin coopy:keHid), HH Jaxe HA TO, YTO OHB HE 3HAJIEL O NponcniesuIei
0. n. 1. %, (nuntiatio rbraerca He aumy, a coopy#eniio). Hurepiukrs BuUnHaETEA
IPOTHBB BCAKAro BiAaxbibma ydyacrka, HA KOTOPOME ¢YBJIAHO COOPY:KREHIe BONPEKI
nuntiatio. Femr Bragbirens He caMb BO3Be€s COOPYEREHiA, AN BO3BEAH €ro, HC
3Had 0 nunfiatio, T0 OHB JONEEHD J03BOJHTH MNCILY YHIYTOXITL COOPY:KEHie
CBOIMI CILTAMIL.

V. Interdictum quod vi aut elames Interdictum quod vi aut clam—de-
AUKMHBIE ucks 57, KOTOpPHI BO3HNEAGTH BCABICTBIC TOro, YTO KTO-AHG0 MAUNHO
ULU HACUABCINGEHHO COBEPHINIB JIA OCYUIECTBIEHIsA CBOHXDH HCTHHHBIXD HIM
MHIOMBIX'D NIPABH TakKid KBICTBIA Ha CBOEMD DI 9YROMD 3CMEALHOME YUACIREID,
KOTOPHIME IHPOABHID RpeHeOpegiceHie Kb OXPAHACMHEIMB IPABOMB UHTEPECAMb
apyroro auna. IIpeiyerow® €BOHMB HHTEPAUKTD HMBETs BO3CTAHOBICHIE MPEKHATO
COCTOSAHIA, TPH YeMB 60RPOC3 0. NPAGH OMEWMUUKA HA coBepmueHie ybiicrsii,
BEI3BaBIIAXH H3MBHEHIe HTOr0 COCTOAHIA, e MOKETH OHTH BO30YEICHD.

Yenosia npedsasrenia_unmepdurma taroser: 1) Omemwmuuks 10TECHD
COBEPMIATh Kakoe-in00 BO3ABIHCTBie Ha 3eMEAdHBIL YUACIMOKS WIH ero COCTaB-
Hyl0 dacrs 8 (manpuwnbps, coopymenie, paspyurenie I mepecTpoiika 3xaHii, mio-
THHD H KAHABB, BCIAXIBAHIC 3€MJIH, €BAJKA 3€MJH, 3arpA3HeHie BOJAH BB KO-

L.1§ 17 D. 39 1. L. 3 pr. D. 11, 8. TWindscherd § 466 np. 5. Vangerow, cr. 530.
9 L.1§ 17—19 39, 1.

L.3§4L. opl.D 39 15
61 L. 1§16. 17 L.. 5 § D.39,1.

62 Operls novi nuntiatm TepAeTh CHXy BB ciydal cMepTm HyHmiaHTa, @ Takke M OTIy-
AMIeHIA y9acTKa, BB HHTEpecaxs koroparo ona cxbrawa. L.8§6D. 39, 1. 063 ycranoBieHHOME
pas ea mxhicersig cpoka em. L. 14 C. 8, 10. Dernburg 1 § 233 np. 24. Tangerow crp. 539.

%3 Tekers ero cx. BB L. 20 pr. D. 39, 1. Lenel, Edictum perpetuum § 257

6% Tokasap®s €BOI0 IErHTHMAlil KL coBepmmeHilo operis novi nuntiatio: Dernburg 1 § 233
np. 26. Vangerow I, erp 536; cp. Wendscheid § 466 up. 13.

63 1.. 20 pr. c31 e I pr. § 7D 39 1. Dernbmgl 233, 3.

86 L, 23L 857D 39, 1.

67) Cm. Bupamemﬂ MCTOYHAKOBD 00 ero ochosadim Bh L. 1 § 1. 2 L. 11 § 6 D. 43,
24; naeres noxaliter L. 7 § 1 L. 14 D. 43, 24. - Texers unrepiuxra c¢M. y Lenel, op. cit.,
§ 956. Cpoxs: annus utilis L. 15 § 3—6 L. 22 pr. D. 43, 24.

63) L.1§4L. 20§ 5 D. 43, 24, wo ne Ha IBMANMYyH Bewps, He CBH3AHHYIO CB
gemaed. L. 20 § 4 D. eod.
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Joank) 8, m ipn oMy coBepnts ot xhiicTRiA gonperu sanpemy ucmuya (t.-e. vi)
HIA Mmaino orp nerna (clam) “°. 3anpers " Moxkers OHTH BHPAKEHD BB J1000i
¢opyb, caosoms, cnvmBoamdyeckumsb AbiieTBieMd mam gaxke (GAKTHYCCKUME COIPO-
TuBJeHiens 72, Ecan anmo, npejnpHEHMaIoee ¢oopyikeHie, HaXOAHTH, YTO 005-
SIBJICHHSI €My 3anperb COCTABIACTD HAPyULenie er0 10puduueckard aadmnis ',
TO OHO MOKETH OCIIOPHTH 3aNperh NOCPEAECTBOMB MHTEPANKTA, 3AUHIIAI0MIAL0
lopuamyeckoe Baaxbmie (Hamp., interd. uti possidetis). 7 2) Hemyoms no mun-
TepAnETy (uod vi aut elam MOZeT® BLICTYIHTH He TOJBKO COOCTBEHHHKD Y4YACTEA
IIM BEIHO-YUPABOMOYECHHOE JHIO, HO BCAKIH, KTO nMbers cephesubiii narepecs 73
Bb TOMB, YTOOB JaHHOe npeinpiarie ne Ob10 3axoxueno 7%, uanpnMbps, apen-
narops . Herews JoakeHDd I0Ka3aTh HAJIHYHOCTH CBOero maTepeca. OTRbTYNRD
HEe 0CBOOOKAAETCA CCBIIKOI Ha cBoe jus aedificandi 8. Humepduxms ne daemes,
ecan abiicteie vi aut clam coBepwieHo 1ag TOTO, YTOOB YHUNMONCUMDB COOPY-
oicenie, Toxe Bo3BepenHoe Vi aut clam ) man ecam pbilersie cosepmero vi
aut clam Bb cocrognin kpaiineit HeobxoduMmocmy s OTBDAIICHIA HEMHHYEMOi
OIACHOCTH, KOTAA Ha Mberk ne Obao momnerentHaro marmerpata 8°. IaTepauxrs
12eTeA IPOTHBD 6CAKAL0 6AA0MWABYA COOPYHeHis, XOTA OB HEBHHOBHATO JMYHO
BB ero BosBeledid %!, Ho Bb mocabpHem® cayuab orpbrerBemnocTs Baaibabma
OrpaHNYNBACTCA O00A3AHHOCTHIO TNO3BOJUTL HETHY. CBOHMH CHIAMH YHHYITOAHTH
coopyxennoe vi aut clam *2, 3

69) Jlerounnkn eM. y TWaindscheid § 465, np. 2; cp. Vangerow I, erp. 542. Dernburg

I, § 234, 2.
: ML, 3§7. 8 L. 4193941

1 Janpers Moxers OwTh €1Bians uyepess procurator’a m jaske yepess pada. L. 3 pr.
L. 17 D. 43, 24. Oup ue moramaerca cumeprsio prohibens (L. 13 § 5 D. 43, 24) u oray-
xwpeniems yvyaerka (arg. L. 11 § 9 D. 39, 1).

ML, 1§5sqq. L. 20 § 1D. 43, 24.

BL.3§2—4D.43,17. L.8§5D. 8, 6. L. 52 §1 D. 42, 1. L. 11 D. 43, 16.
Operis novi nuntiatio ve napymaers Biraxbuis.

" Tangerow crp. 547 ex. Arndts § 329, np. 3. Cp. oxnako Dernburg, 1, § 234, up.
20, 21. Ilpornss Teopin Jlepubypra, coraacno kortopoi int. qu od vi aut clam He momers HMBTE
MBCTa NpoOTHBE JANR, COBepwWalomaro opus @ suo roBopATh L. 22 § 2 D. 43, 24 (invicem
egerimus), a tTakke L. 6 § 1 D. 8, 5 (sxber nwberca BB BHLYy He pOSSESSi0 BB OpHIMY.
cunicah oM. Windscheid § 465, np. 18). Ornocureanno L. 5 § 10 D. 39, 1 cw. Windscheid.
. e. Oruocureasno L. 7 § 2 D. 43, 24 en. Vangerow crp. 549.

i Huarepecy Mmoxers Omrth u memvymecrsennuit L. 11 § 1 L. 16 § 1 D. 43, 24, no
0HB J0A#eHD OHTL HAAMYHEIMD Bb JaHumi mMoMenTs. L. 11 § 9D. eod. L. 13 § 12 D. 19, 1.

% L.11 § 14 D. 39, 1.

T L.11 § 12 D. 43, 24; cp. eme L. 12. 13 pr § 3 L. 16 pr. D. eod.—Baaxkuie 63
MOMEHMD GUUNAHIA, UnTepinkra He Tpebyerca. L. 11 § 8 D. 43, 24.

B L. ) § 2 D. 43, 24. Windscheid § 465, np. 9.

WL 7§3L. 22§ 2D. 43, 24.

8 L. 7 § 4 D. 43, 24. He BO3HWKaeTdh UHTEPAUKTEL W TOT1d, KOTA2 HACHIie NPOH3BEICHO
¢k paspbmenia xomnerentHaro marmerpara. L. 3 § 4 D. eod.

81 L. 15 pr. D. 43, 24.

2L.16 8§ 2L. 158§ 7 D. 43, 24. Cw. eme L. 6. 13 § 7 L. 15 § 2 D. eod.—L. 15
§ 3 D. eod.



oTOB/IH II.

[Opunuueekoe Bragbuie (possessio).

Taapa I. OOmia momdarid.

§ 15. Monarie o Brapbuin. Ero 3navewie BbL npask.

Jus possidendi, possessio w detentio. Fossessorium u petitorium.

I. Baapbuie ecrs gaxmuueckoe 106nodemeo Awya nads eewpio. ITo Phak-
THYECKOE TOCIHOJCTBO He Ipexnojaraers HellpembHuo dusuveckaio o3dwiicmeia
JU0A Ha BEMb; AJA €r0 HAJMYHOCTH JIOCTATOUHO MAKOW OMNOUEHIA Medcoy
QUUONE U GEUDI0, NPU KOMOPOMS NPU _O0bINMBLLE YCA0BLALS 62A0MACUS MO-
JHCEMB  PASCUUIMBIBAMD A NPOCOAVNCUMEADHOC U  00e3NCUCHHOE 0 NOCALA-
MEALCMEE MPEMBULS AUYB U OMB)NPENAMCIMEGIIL €O CMOPOHDL CUAS NPUPOdbL
pacnopascenie eewysro. [loaroMy, Hampuwhps, BB MoeMb BaaxbHin HaX0IITCT
OpeBHa, CJIOMKEHHBIA MHOI JLJIS,BO3BELCHiA MOCTPOHRH Ha OTKPHITOMB Mberb
craaBaAeMsia 10 pbrb; #opue ©ocTaBIATDG 00BEKTa MOero Biaxbmia Bemm,
yHecenupiss pbrofl Bo Bpemsa pa3anBa, WIN KOuUleJexb, 3a0HTHII MHO BBH TOMB
vberb, rab caoxenst | mom Opesna !'. Ilpomk darTHUeCKaro rocmojcTsa Halh
BOLIBIO, CYIICCTBYETH MPAGO Ma NOAHOE U 0E3INPERAMCINGEHN0E 10CROICHIBO
Hads Gewypro. ITO TpaBo eeTh nPaso cobecmeennocma (dlominium; proprietas);
BB OTIHYie OTH HETO (PAKTHYECKOE IOCMOLCTBO HABBIBACTCS 6.2adwiiems (Possessio).
Ha pasroBOpHOMD, HEIODPUANYECKOMB A3LIKE 9TH IBA CIOBa YacTO CMBUIHBAITCA:
0 Baanbuix roBopATH TaMb, IAB HMBIOTH BB BHLY COOCTBEHHOCTH; dTHMB Iph-
IOAJI CAMH PHMJAAHE: § HAXDB TakK&ke BB CAOBOYNOTPEOJdCHIN MOBCEIHEBHOH RU3HIM
IMEHEeMb ,pOssessores“ 0003Hayaaneh 3eMeabHble coOcrBenuuru 2. Ha asmrb
I0PHCTOBL Takoe cMblieHie TEpMHHOBDL Hejponyerumo. Baapbmie—nuernryrs, co-
BEPUICHHO OTAWYHHI OTH IpaBa COOCTBEHHOCTH; COOCTBEHHHKH B MOKETH He
OMTh ed BaaxbasneMs um, Ha000pPOTH, BAAXBTH BEMIBI0 MOKETH H HE COOCTBEH-
mikb. L. 12 § 1 D. 41, 2. Ulp. 70 ed. Nihil commune habet proprietas eum
possessione. L. 1 § 2 D. 43, 17. Ulp. 69 ed. Separata esse debet possessio
a proprietate.

1 Jlamo, koTOpoe BO3bMETH GpPeBHO, 3HAETDH, YTO OHO COBEPMAETh KPAkKy, & IANO MOIHI-
MaOniee KOWeIeKb, OCHOBATEAbHO CIHTACTH, YTO HAMIO YYAYKH Beulb, HOTEPAHHYI0 ed X03dAl-
HoMb. CM. 00 aTOMB moppoOnbe nmmxe § 22.

2 L. %8 D. 50, 16 L. 15 D. 2, 8. Wandscheid § 148, np. 2
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II. 3nauenie sradwnia 63 1PaxkcoaHcKOMs NPaemw CBOIHTCA Kb cabayio-
meMy:

1) Baapbuie Bemplo ecrb Heo0rodumoe 1ycaosie 0aa mor0, wmoovl €oo-
CMBEHNUKS MOLE NOADI0BAMBCA CB0eL 6euypro. UTOO COOCTBEHHHED MOIb AKC-
ILI0ATHPOBATh Belb, OWB JOMKEHD IPEeIBAPUTENBHO HOJYYUTH (PAKTHYECKOE
TOCHOACTBO Hajlb Hew. ,CodcrBemnoers 0e3b BaarbHiA“, roBoputs lepunrs,
,OBLIa, OBl KJIaA0B0K0 0e3h KJi0ua, (PPYKTOBEIMG JNEPEBOMB 0€3b JIBCTHHNEI, KO-
TOpasl HEOOXOAHMa, uToOBl CpbiBath HAOXH“. Ile umbsa Baaxbuia Bempl, co0-
CTBEHHUR'D HE MOXKETh HU HENocpeacrBeHHO uti, frui, consumere, HH HECNOJHATH
3aRMIOYEHHHIX's HMB AKTOBD NEPelavd II0JL30BaHIiA ATO BElIb0 APYIUMB IHIAMD
(oTraya BB apeHpy u T. I.). [Josrowy BecbmMa BaiKHBIMB IEMEHTOMBH HPaBa c00-
CTBEHHOCTII JIBJICTCS MCKB (rei vindicatio), mpH HOMOIE KOTOpParo cOOCTBEHHUKD
I0JY4YaeTh BO3MOKHOCTH BHITPe0OBaTh BiaajbHie Belwbio, KakUMB Obl NyTEMH
BraybHie HU OHJIO HMB YTPAay€HO, H BB YbU Ol PYKH €r0 Bellh HA HONAJA.
YeaoBiamn npoBefeHis 3TOT0 HCKA JABIAETCA INPABO COOCTBEHHOCTH HA €TODOHD
ucerna 1 Baaxbuie Bewplo Ha cropond orsbrunka. Tarmvs 00paszoM® H3b OpaBa
COOCTBEHHOCTH BBITCKAETD NPABO HA 6aa0wHie 6eub10, Taolee COOCTBEHHUKY
BO3MOKHOCTE JZ00KITH ce0b Biagbuie Bempio H3B PYNB KAKIATO TPETHATO - JIANA.
JT0 npaBO HA3KIBALTCS jus possidends (cp. smume § 1, III).

2) .Buapbuie y PUMIAND ABIACTCA COCMAEHVIME DACMENMOMS ROUMU BCTOLE
€nocob06s mpiobpromenia npasa coocmeenpocmu. Toldbko BB crbikaxs mortis
causa (HacabposaHie, Jerars) COOCTBEHHOCTBRMOKETH lepejaBarbed 0e3b nepe-
nayn Biaaxbuia. Be odoporb e interfvives (Cormacro mosgwbiinieMy pHMCKOMY
npaBy) nepepava mau npiodpbredie BlagBHIA)ABAAETCA COCTABHOU YACTHI0 IIOYTH
BebXb raaBubimx®  cn0co00BLS Hpiodpbredia codcrBennocTn. Hepocrarouso,
nanpuaMEps, 0ZHOrO XOroBopa @ HepexerB5 E00CTBEHHOCTH OTH OFHOIO JHIOA Kb
IPYrOMY; COOCTBEHHOCTH IEPeXOAUTH JIMb €5 liepejayed BaalbHIA Bempio Ha
ocHOBaHinm aToro aorosopas(traditie); upaBo Tpedyers, 4T0OB COOCTBEHHOCTH IPU
CaAMOMB CBOEMD BO3HUKHOBEHIHM IIPOABHJIACE BO Beeil eBoeii 10aHOTH, peaabHO
BOIIOTIIACE O BO Baafbuin. Touso Takme 3axBarTh BaaNbHIA €CTh INIABHBIH
9JEMEeHTDH TOro emnocoba HpioOphTenia coOCTBEHHOEGTH, KOTOPHII HOCHTH Ha3BaHie
ocecupatio rei nulling, mmr TOTO, KOoTOpHil mmMeHyerea perceptio fructuum. Bb
KadecTBB JIauTEIbHArO €0CTOAHIA BaajbHie, NPH HAJIAYHOCTH BH HEMB HEBKOTO-
PHXB OCOOCHHHXB CBOHCTBE, NPHBOJNTE KB BOBHAKHOBEHID IDaBa COOCTBEHHOCTH
10 JaBHOCTH (usucapio).

3) HauOGoasmee 3nauenie B» mpasb npupaers Baaxbhilo crbpywoiee ero
ecBoiicTBO. Baadmiie cewysio camo no cedm, He3asucumo 0ms npasa codcmeeH-
HOCIY, HA Hee, YACIMO MOAb3YeMCA 10pududeckots 3awumods . ol 3auuToi
noab3yered Baalbienb, kKaxb TakoBOll, He B3Hpad Ha TO, BHTEKAETH JH €ro
srajxbuie n3L npuHArIemamaro emy jus possidendi, mam xe OHO BO3HHEKJIO #He-
NPABOMDPHOING NYymems, 0635 BeAkaro lopugmyeckaro turyaa . Ilpaspa, 3a-
muTa BaaxbHiA jaerca He Beaxomy Jauny, #ambomeMmy ¢GaxTauecKylo BJAACTH
HAI'G BEIbI0; IS € HAJNYHOCTH HeoO0XoxuMo nMbBTe Tarb Ha3. animus domine,
u th pepxarenu Beweidl, xoTopeie He umbiTe dTOro animus domini, JHIIEHAL
enenupayeckoii 3awurs Baaxbuia (detentoves).

3 O nponcxoxieHin aToi 3amuTH eM. Girard erp. 272 eax. Dernburg 1§ 171. Wind-
scheid § 148 mp. 5. Costa 11, erp. 84 ca. Narlowa 1I, crp. 313 en.

t 1. 2 D, 43, 17. Paulus 65 ed. Justa enim an injusta adversus ceteros possessio sit,
in hoc interdicto nihil refert: qualiscumque enim possessor hoec ipso, quod possessor est, plus
juris habet quam ille qui non possidet.
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B® cuay srofi sawnre Biajgbiaens Bemyr MOXeTh TPeOOBaTb, YTOObi HHKTO
nnofi (1aske mumo, mwblomee jus possidendi) camoynpasho He nPeRANMCMB06aLs
eMy CLOKONHO npojoJ:karh cBoe Baaxbuie. Baaybaens, noassyomiiicsa opuui-
yeckoil 3amuToii BaaxbHisS, MOKETH HE TOJABKO HACUALMS OMPANCAND HAIPA-~
BJIGHHOE HA HapyuieHie ero Baaxbmia wacuade: dTO mpaBo uMBETH HE TOALKO
Baaxbaens, KoTopsiil noap3yeres creniaabuoil Braxbabueckoi 3aIATOI, HO RAKI0e
auno: vim vi repellere licet (em. Odm. u. § 55, I); Baapbaens, KOTOpLU HOAB-
gyercs Baajbabueckoli 3aupTof, MOKETH CBEPXb TOTO 6EPHYMb 00PAMHO 64Q-
Onnie, Komopoe 6vL20 Y HEW Ccamoynrpaswo OmHAMOo. JJumo, OTHABLICE BAQ-
rbHie y Apyroro, He MOKETH NPOTUBHL HPHTA3aHIA O BO3BpATh BAALBHIA CCHI-
Jathed Jake Ha cBoe jus possidendi. Ono poMmEHO BEpHYTh BAaxbabmy OTHATYIO
y nocabiHAro Beump n 3arbMb yke MOKETh OCOOBIMB JMCKOMB, OCHOBAHHLIMB HA.
jus possidendi (rei vindicatio), po0usarbes NpPH3HAHIA CBOEro Upasa Ha BaaLbuie
CYACOHBIMD IYTeMb, II TOABKO Bh ¢ayuyab seurpeima abaa noayyaers saagbuic
BEILbI0 OTH He3aroHHAro' Baaxbasma. Tarumb 00pasowms, Bialbilens 3aliHIIaeTCs
OTH IOCATATCJLCTBE HA €ro Baagbmie ¢0 CTOPOHH TPETBHX'H JUI'L OCOOLIMH BiIa-
XBALYCCKAME HHTEPANKTAMIL.

dra 3amuTa BiaagbHIA HOCATH OFHAKO NPOGUIOPHBLIL LAPAKMEPS BB TOMD
empicab, uro Baagbaend Jmmaercs e¢Boero BaagbHiA, JHIIL TOJALKO APYroe Juuno
CyNeOHEINE TOPAXKOMB, BB (opmb necka o npasb, 10KaxeTh HAJIMYHOCIL Y HErO
npasa Ha Baapbuie (jus possidendi), BosnHKIIAr0 HA OCHOBAHIN KAKOro-J1nGo TH-
TyJda, 1 OOHAPYAATH OTCYTCTBIC Y HAIMUYHArO Biaaabiabma TaKOro mnpasa Ha
Baanbuie.

HI. Taxuws oOpazomsb, BIagbuie 3ammmaercs HE3aBICIMO OTH TOrO,
uwbers an Baapbiaens jus possidendi; wiu wbre. Thwb ne mewbe, Rann yxe
yKa3aHO BHIIE, He Beakifi BaANbacHs, KAKDL TaKOBOU, HOJIB3YETCA OIICAHHOIL
Braubabueckoil 3amnroif. Bb B¥0oMD OTHOUIEHIM DA3IMYALTCA 10PUUNECKOC 840~
Owrie BB TBCHOMB CMBICAB™(IPOGTO possessio mam possessio ad interdicta) u He
AUIUIIEHHO UITEPIURTANMI Oepycalic ey (possessio naturalis wau detentio).
10 pasamuie odycjaoBauBaercs Thwb, uymbers au Brapbaens animus domini
wit wbre. ([logpobuo o6®, aToME Oyaers ckasaHo Bb §§ 18 u 19).

IV. 3ammra Baaxbuid, Kaxb TaKOBOTO, OTH CAMOYIPABHHIXD NOCATATEAbCTBE
Ha Hero mwherp, Kakb MBIl BEHLBJIN, MIPOBA3OPHSL XapakTepPh M HA3HIBACTCA TeXHI-
uecKH possessovium (cospemenusti tepmuns). Ilpu cmopb o BrapbHim HCKIIO-
yaeTes NPUHOMMAILHO BeARilt 60npocs 0 npasw na eaadwwie (jus possidendi);
Cyibsi pbinaers TOAbKO, KTO H3B CHOPAMIXD Biaajfbienb, H yCTPAHAETDH CaAMO-
VIpaBHESA Hapyluenis Biaabuis. Bw oramuie ors cmopa 0 BIaxbHin caMbll crops
0 Mpagn Ha Belb, KOTOPHIH NO0JKEeHb BO30YAHTDH yIIpaBOMOYEHHHI HeBrabaens
A8 noaydenist Baaxbuia orbh nenmpasowbpraro Baajxbasna, HassBaeTcea petiloriui
(Tar#ke COBPEMEHHHIl TePMHUHD).

§ 16. Ectb nu topuanyeckoe BraskHie daktn uam npaso?

I. Bee yuemie o opuamyeckoms Biaxbuin, ero cymecrsb, ycaoBiaxs I
IOPHAMYECKIXD Noerbiersiaxs, Bb Bucmeil cremexn enopno !'. Cnopens H BO-
NpoCh ecTh JH lopHamyeckoe Baaxbuie ¢axrs mim npaso? Pbienie ero 3abu-

1 Od3ops aureparypst eM. y Windscheid § 150 mp. 1.
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COTB, TJABHEING 00Da30oMBb, OTH TOr0 onperbienid, kKoTopoe jgaerTea camoiy
NOHAMNO cydsermusnaro npasa. Taws, nanpunbps, lepudyprs, KoTOpHI onpe-
Ibasers cyOBeKTIRHOE NPaB0, KAKDb ydYacTie BB KIBHEHHBIX'H 6Jaraxsb, odesme-
YEHHOE 32 KAROMB-IN00 JAOOMB €O CTOPOHH OpmamYeckaro mopsaaxa (Pand. I,
§ 39), ¢p sroii TouEH 3pbHIA NPEHXOZNTH KB BBIBOLY, YTO OPHAMYECKOE BaabHie
He IpaBo, a (GarTb, KOTOPHIH TOJALKO MPHBOJHTDL KB M3BRBETHHING OPHANYECEAMD
nocabpersians (Pand. I, § 169).

II. Mer onpepbamanm cyObeRTHBHOE IIpaBO, Kawb Cepy €BOOOAH M
BAACTH, 00e3NeYeHHY0 3a CyOBEKTOMb HOpPMaMu OOBERTHBHATO IIpaBa JJIA TO-
ro, YTOOH CYO'BEKTH MOI'B YJAOBIECTBOPHTH KaROMY - 00 NPH3HAHHOMY IPaBOME
mnrepecy. llexoaa us®s aroro onmpexbaenid, cabiyers NpH3HATh, 4TO IOPIL-
yeexoe Baajgbaie, T.-e. Biaagbuie, samunuaemoe BIaLBILUCCKHMH HHTEPAHKTAMH,
ecms mpaso, HO IPaBO Cb JT0BOJALHO CKEYIHBIMEB CoxepikaHieMd.-Bb camoms nbak,
3rbep maaumo u 00e3NeuYeHHAd OOBEKTHBHEING IPAaBOMD 33 CYOBEKTOMB cdepa
BIaCTH, U MHTEPECh CyOBexTa, Kakb Whap yeTanoBaemisa 3rToii cdeps Baacri.
Baaems coctours Bb BO3MOKHOCTH AJd Blagbasoa nyreNs WHTEPIHETOBD Tpe-
00BaTh, 4TOOB ero BiaxbHie He HApPYIIAJIOCh CAMOYIPABHO; UHMEPECs KE B
coxpaHeHin BaaxbHIA OYeBHIEHB H3b TOTO, YTO OLLIO €KA3aHO O 3HAYEHIN BJIa-
xbHiA, Kakbs HE00XOZUMAro YCJoBif X03AfcTBEHHOI BECOIOATAmiN Bemei jaxe
€0 CTOPOHEI COOCTBEHHHEA (00B OOLIECTBEHHOMD HHTEPEech, KOTOpPHIl NMPHBOJLUTH
Kb YCTAHOBJACHIO 3aumThl Braxbmia cy. mdme § 17). 4

HI. Codepacanie npasa 64a0wHi® NOBOJIBHO CEYAHO, I CUAQ DTOTO NPABA
He3HAUNTEAbHA: BIajxbiens, koTophid Me amibeTs jus possidendi, poamens yery-
IATH YIPaBOMOYEHHOMY Ha Baajxbmie AHODy, JHIb TOJABKO mnocabinee ROEKAKETH
¢poe jus possidendi. Ho orp sporojsiakbuie He nepecraersh ObITh NPABOMB Bb
¢yOBeKTUBHOMB cMBICah, u  MeToyHu®H, IBHCTBHTEIBHO, HA3BIBAIOTHL €ro Ipa-
BOMB — jus possessionis. (L."44 pr. BDr 41, 2. L. 2 § 38 D. 43, 8). IIpase
Bragbuia mubers TO 00uge €O GewMU CYOBEKIMUBHBIMU NPABAMIU, YTO OHO BO3-
HHEAETH HA OCHOBAHII (PARTHYECKHX® COCTOAHIE; Biaxbipueckasd s3allura HaY-
HAETCA JHUIL ¢ YCTAHOBICHIEMB (PaKTHYECKAro roCHOACTBA JHNA HALB BEIbIO.
JTO HEe ©OCTABAAETH OCOOEHHOEPH BIANbBHIA: BCAKOE NMPaBO BO3HHKAETH JMINL B
pesyasTarh HacTYILIeHIS NPOU3BONALUIATO €r0 akTHyeckaro ¢ocrasa (Oou. 4. § 34).
OcoGenrnocms 6AA0WHIA €OCTOUTH TOJBKO BB cabayomems: ,Ilpu Bebxn apy-
IIXb NpaBaxb, HaNpuMbpsb, COOCTBEHHOCTH, 0043aTCAbCTBES —NpaBo, JHIIb TOJBKO
OHO BO3HHKIO, OTpbmaeres OTb NpoON3BOgAmAaro ero d¢arra (HanpoMbpsb, OTH
TPaJIHIiA, A0TOBOpa, ALJUKTA); 3TOTH (AKTh NPHHALJIEKATH Y:ke INPOILIOMY I
npoxoaxaTed Jmmb ero ecabaersig. lIpn Baapbunim ke npomoaxenie coorsbr-
CTBYIOIIATO (paKTHYECKAr0 COCTOAHIA ABJIAETCS YCJIOBIeMB CYIIECTBOBAHIA IPHTA-
3aHid Ha 3amuTy BaajbHia; Bragbaens mmbers mpaBo, TOABKO MOKR OHB ((harTi-
yeckn) Braxbers. OTa DPOTHBONOJNOKEHOCTS MOMKETH OBITH KPATKO BHIPAKEH CIb-
AYOmMEME 00pa3oMb: TpH BCBXB APYrAXH NpPaBax® NPaBomopomgaloumii ¢axrs
eCTh 1IPeX0jdIlee YCIOBie BO3HHKHOBEHie MpaBa, a NpH BAaXBHIN garms emmcmin
C3 MIDMB COCMABAALMS NOCMOAHNOE YCA08IE CYULECMBOBAMHIA NPAsa™ .

IV. loaoxeniio, yro iopuanmyecsoe Baaxbuie ectp npaBo, He npormBoph-
YUTH TO 00CTOATEALETBO, YTO Baaxbiabueckas 3ampra 00e3leunBaerTca dasce He-

2 Thering, B» Handworterbuch d. Staatswissensch. v. Conrad, . II erp. 417. Cp. Takike
Kniep der Besitz des BGB (1900 r.), erp. 6. Toabko mwha BB BULY 9Ty HEOOXOIHMYI0 DaKTH-

9ecKyl OcHOBY maalbuig, HBkoTopms wmEeTa HETOYNAKOBD Ha3wBawTh Biaaikuie res facti, non
juris (L. 1 § 3 D. 41, 2. L. 19 D. 4, 6).
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NPAgOMMPHOMY 64a0AvYY, HanpuNBps BOPY, H UTO TAKOME O0Pas3oMb HAPY-
meHie TNpaBa Kakh Ol JaeTh HAPYWINTEXO 0codoe mpaBo. ITO sBieHie Berpb-
yaered W BB JIPYrHEXDH 00MaCTAXB: HempaBoMBpHHIE cnenupuradtTs 4y:KROTO Mare-
piajga HHOTAAQ CTAHOBUTCA COOGCTBEHHHKOMD HOBOIl BelUM; OXOTHHKD, IO DPHMCROMY
upaBy, Abiaerca cOOCTBEHHMKOMB YOUTOH HMB Ha 4Y#kOH 3eMab xmym.

§ 17. OcHoBanie 3auiuTsl BraAbHiA.

[. Bbp uend €OCTONTH 3aKOHOLATEIbHOE OcHOBamie 3anmursl Baaxbuia? Ilo-
yeMy NpaBo JaerTh BIALBIbYECKYI0 3aluTy OTH Hauajgenii BCAKOMY Baaxbasny,
npaBOMBPHOMY I HEnmpaBOMFpHOMY, I HH Bb KAKOMb cayyas He I103BOJACTH Ha-
pymurear Biaxbuia Bs enopb o Biaxbminm cemuaTeea Ha CBOE NPaBO Ha Biaxb-
mie (jus possidendi)? He mpegcraBisgercda Qi CTPAHHEIMD MHCTHTYTH, KOTOpHII BL
pesyasrarh MOEerh NpUBECTH Kb TOMY, YTO ABHO HeNnpaBoMBDHEIH BiaybiIens
NMONYYNTH 32IATY IPOTHBH COOCTBEHHHKA BENIM; Kb TOMY, YTO COOCTBEHHHKD IpI-
HY:IeHb BEPHYTH Bellb TAKOMY BIaXBibly, €CaH OHB OTHAND ee CaMOYIpasHO,
i BO3OYLATH A NOXyueHis es 0O0parHO 0co0bl neTuTOpHHIl mpomeces? IToTh
BONIPOCH TAKAE ONHHEB U3H CAMBIXB CIHOPHHXD«Bb Hayih. Co Bpesmens CaBuub
I 10 HAINHXDS jiHell BEICKa3aHo OLLIO HEe MAJX0 pa3HEpbLYmBHIXDL BO33pHHi 0O
9TOMY TO0BOLY. MBI oOrpanmymMes Kparkoil XaparTepHOTHROH BaRHBHNNXD M3b
HIX'B L.

II. Ilo mubuio Casumsu? Bragbuie, camMo no cedb, He ecTs Npaso, &
¢axrn. Ecmn npaso upecabayers ngnbcrmie ryuan HapyuieHia Biaajxbuid, TO
JUOIb B BHLY TOTO, UTO HMA (HAPYMAETCS HEeUPHKOCHOBEHHOCTH Biaxboumiaro
auna. Bedroe HACHABCTBEHHOG(BTOD:KEHIe BB CYUICCTBYIONIA (PaKTHYCCKIA OTHO-
meHis eaMo mo ce6b mHempasoMbpHO H BEISHIBaEeTH penpeccilo. Jasd 5TOH HMEHHO
whau Baaxbiens Moay4aersyBIALBILYECKIE WMHTEPAHKETH, KOTOPHIE, RAKDB YYHTD
CaBoHbH, HOCATH AENHKTHHIEH Iapakrepb. COIIAcHO JTOMY B3LIALY, YyeHie O
prarbuin cabroBado Gbl. pascMaTpuBaTh BB 00:3aTeAbcTBeHHOND npasb (obliga-
tiones ex maleficio).— 9re_ MmuhHie, 0jHAKO, HECOMHBHHO OYEHbH OXHOCTOPOHHE.
I35 Behxb Braxrbisuecknx’ds HHTEPAUKTOBB TOJABbKO int. unde vi nMbers Ieamyr-
HEIT Xapaxrepb. Beb ocrambmeie HOCATH HHOH XapakTepb, Bb OCOOCHHOCTH Bak~
whitmifi w3® BIaxbiabueckuxs MHTEPAUKTOBB: int. uti possidetis. Cpb momoumsio
3TOT0 NOCABIHArO HHTEPAHETa CNOpPHL O Baaxbuim yacro phiuaeresa Tawb, Kakb
npn rei vindicatio pbmaerca cnops o mpasb. BooOuie, X0TA 8TOTH HHTEPINKIH
 3IINAeTs Baaxbuie OTh HapylueHiA N Hacmaia, HO HacHWiie H JEIHKTH HE
ABAAI0TCA ero mpexnodokeniamm“ . CBepxb Toro, Teopia CaBnHpu HE 00bAC-
HAeTs W HE MOKETb OOBACHATH, NOYEMY BE DHMCEOMB Hpasb ocraBiena 0es3n
samuts detentio alieno nomine, ofaazanie Bemiamm extra conumercium mT. I *.

III. ITo xpyromy B033pbHi0, IJaBHBEIND BHIPA3HTEAEMB KOTOPAro ABIACTCA
Bpynes®, ocmoBoif pad 3amursl Baagbuid sABigercA BOJA JHIA, NOJYYal0masd

1 Cw. 0630p® anreparypu y Iepumwa. O0r ocHoBaHin 3amATs Baaxbuia (pyc. nep. 1883 r.),
crp. 1—38. IWindscheid § 148 np. 6. Dernburg 1§ 170. Sokolowskz, Die Philosophie im Pri-
vatrecht, 7. II (1907).

2 Das Recht des Besitzes (1-e n31. 1503 r.; 3vbes naTupyerca 7 n3x. 1865 r.), erp. 95 ca.,
em. Takke crp. 30 ea.; 48 cx.

3 Dernburg 1, § 170. Iepuwrs op. cit. crp. 14 exx., 75 ci.

i Tepunvs op. cit. erp. 8 ea.

5 Cum. Takke Windscheid § 148, Texers kb npsy. 6. Ferrini Man. di Pand. §§ 236 n 23S.
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¢Boe axrmueckoe BomIOmEeHie BO BiaxbHin. OTa BOAA, XOTA O H HE HAXOMLA-
maAcs Bb COJAcin ¢b NPaBOMB, MOKIEKNTH 3amuTh, Kakb TakoBad. ,YiEe pea-
IM30BAHHAS BOJS TOCIOJCTBOBATH HALB BeEIIb0, KAKb TAKOBasd, NMbeTh mpemvy-
MIeCTBO liepexb BoJell, emie erpemsmeiica Kb peamn3aliv... TaKb KaKb ed pea-
AM3amig BO3MOKHA JHML 4Yepess BHTHCHeHie yike pealdsmpoBaHHOl BOJH, & Bb
JTOMB cojep#kuTea ockopdiaenie sroifl Boam n BMBerh ¢b TBMB ¢aMoro Jamma
ero cBodogs“ 6. Ocraercs HEOOBACHEHHHIMB OJHO: BB cnopb o Baaxbuim Jnmo
CTONTH NPOTUBE JANQ I BOJXA IOPOTHBB BOMM IOYEMY NpPeImoYTeHie OTHAeTCHA Toii
Borb, KOTOpas BOILIOTHIACH Y#&e BO Biaaxbuim, nepexs Tol0, KOTOpasd euie crpe-
MATCSA BOIJIOTITHES BO BaajyBmin? 7

IV. Tperse Bo33phuie, BagsonyToe Jepunioms S, csogures Kb cabpyomeny.
Baapbuie sammmaercd, kaks (axTHYECKOe IPOABIEHie, Kakb 6uduMocms €oo-
cmeennocmy (Thatsiichlichkeit, Sichtbarkeit des Eigentums). IIpm o6sruzows
xoxk coOmuTiit orpoMHOoe GOJBMHHETBO Baaxbabnens dAsagores Bwberb c¢b Thws
n cooersennuravm ?. Iloaromy HaamuHoeTh BIaxbHia Bewplo €O31ACTH JAd Bila-
rbasna npesymuio coOCTBEHHOCTH; HANPOTHBB, OTCYTCTBie BIaXbHIA 3aCTABIACTDH
IpeAnoaararh M OTCYTETBie coOcrBeHHOCTH. BB enay aTixs coodpaxenii saxons
BO3JATAETh TAKECTH JTOKA3BIBAHIA NPaBa COOCTBEHHOGEH Ha HeBJalbollee Jnmo,
KOTOpOEe TPeTeHIyeTh Ha 3TO0 NpaBo, & BIAKBIBNA H30aBIAeTH OTH HEOOXOAl-
MOCTH BB cayuah cmopa 0 coOCTBEHHOCTH NPEXBABIATH NETHTOPHEI HCKB I 10-
KasslBaTh CBOe mNpaBo. BB peayaprarb, KOHEYHO, BHKOHKDETHOMSB Cayuab MO-
KETH OKAa3aTbesd, YTO 3QKOHD BO3JOKILIB HY JHACTOAMIATO COOCTBEHHHKA 00A3aH-
HOCTH BYHHATH rei vindicatio m mpex¢raBETh, TOKA3aTEALECTBA €BOETO IpaBa €o0-
CTBEHHOCTH, ME#KAY TBMD Kaxb BIAKBIONIIN HECOOCTBEHHARD Oe3NpPEeIITCTBeHHO
noab3yerca BiaarbHiews, He NpUBONA, O He nMbsg BO3MOKHOCTH IPABECTH CBb CBOEH
CTOPOHBL 0KA3aTeJbCTBA ¢BOEGFO mpasas, Ho sro—mneodxopmioe 310, ¢b KOTOPHIME
npuxoxuTesa Mupnrhed. [IpaBo,)yceraHoBEAA 3awmpTy BIaxbHid, KaKb Tax0BOIrO,
X0uers OO0JerydTh 3AUATY CBOMXD [PaBh JANAMB, KOTOPHA II0 HOPMAJILHOMY
X0y Bemeil mpemge BCETO MOIYTH OHITH COYTEHHI 33 COOCTBEHHHKOBB. TaKb KaKb
CYILECTBEHHEIMD  YCIOBIGMB Jad o6JerdyeHid 3auuTH 3THMD JHIAMD ABIAETCA
yeTpaHeHie, npH 00Cy:kIeHiE AXL NMpNTA3aHIA 0 Bo3Bparb BaajxbHiA, BCAKAro Bo-
npoca o upasb, TO NPHXOJNTCA MHDHTHCA C€b OTABIABHEIMI caydadmiu obJer-
JeHig 3AUNTH BIAXBOIEMY HECOOCTBEHHHKY NPOTABD HEBIALbOIIAro CoOCTBEH-
unxa 19, \

Taxuns odpasows, no mubmito lepuara, Biagbmie 3aummmaerci He pajiu
praxbmia, a paam coOcrBemHocTH. Baagbuie eers ¢opmoers COOCTBEHHOCTH
(Vorwerk des Eigentums). 3amura Braxbria ecrts Jumb o0aerdeHHsil cmoco6s
3QIMTH PaBd COOCTBEHHOCTH, o0esneyeHHBI THMB COOCTBeHHHEAMD, KOTOPBIC
gaarogaps cBoeMy Baaxbuii nwBoOTE 3a ce0a mpesyMuil mpaBa COOCTBEHHOCTH.
Bo BearOME caydah TOpKECTBO HECOOCTBEHHIKA HAIBh COOCTBEHHHKOMDB BB ¢HOpH
0 Biaxbuin Jume BpeMeHHOe, w00 HeBIaxbiomii co0cTBeHHHKD, MOOBEICHHLIH B

6 Bruns s Holtzend. Eneykl. nax. 2, 1. I, erp. 357; ¢p. m3x. 5, erp. 473.

7 Dernburg I, § 170, np. 9; em. raxke Iepumiz op. cit. erp. 24 cax.

8 Tepunrs op. cit. erp. 38 cax.; 178 ear. Cwm. Takke Gurard, crp. 259; BB pycek. JHT.
Mypomyess, Quepkn oGuieil Teopin rpaxjanekaro npasa (1877 r.), erp. 123—179. I'paxiaunckoe
npaso JpesaAro Pmwa (1883 r.), erp. 547 exa.

9 Cp. kb aromy Jellinek, Allgemeine Staatslehre (1900 r.), crp. 309 cx. -

10 Cp. Cic. de legibus 3, 0, 23. Ego enim fateor, in ista ipsa potestate [scil. tribu-
norum] inesse quiddam mali, sed bonum, quod est quaesitum, sine isto malo non haberemus.
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criopb o Baaxbuin, He 3aMeLINTH NpeIbABHTH IIETHUTOPHBI HCKB I, NOKA3aBILIA
¢Boe jus possidendi, BeTpeOyers Baaxbuie Bensio.

Bb moassy teopin Iepunra roBopATh HBKOTOPHA NOCTAHOBIEHIA PHMEKATO
npasa. 3amuTa BIaXbHIA 0NYCKarach TOJABKO MO OTHONIEHI0 Kb BEIIAMb, CHO-
COOHBIMB CTOATH Bh YacTHOll coderBenmocTd (We res extra commercium); aToil
3aIHTON IOJB3YIOTCA TOJABKO JHOA, KOTOPHA NPABOCIOCOGHE! Kh mpiodpbhrenio
coocrennoct (e ne mmbiors padsr). Ilpornss Iepmara roBopuTs cabryomee
coodpaxenie '': ecau On sammura Biaxbuia ybiicreaTensno Owaa BBeleHa paiy
COOCTBEHHIKOBbB, TO IPaBo JOJAEHO OB OBUIO BB MOCCECOPHOMB npomecch xomy-
CTHTh CCBLIKY HeBJaxbiomaro CoOCTBEHHNEA Ha €BOE NPaBO XOTA OB BB TAKAX®L
CIY4YaAXb, KOUAQ UPABO COOCTBEHHOCTH HEBJAXBIOWArO JHNA COBECPIICHHO 0YC-
BHAHO 1 0E3CHOPHO.

V. Harouens, Jepubyprs (Pand. I, § 170) npemaaraers cabaynomee pb-
miedie. OHB YKa3HBACTH Ha HKOHOMHYECKiH MoMeHTd 2. ,Braxbmie ectb HaJmu-
HBI TOPSAIOKD OOUIeCTBEHHHIXD OTHOMIEHiH, HaduyHoe pacupexbienie Giars,
COCTOAIUXD BB Bemaxs. Baaxbuie nenocpeacTBeHHO XOCTABIACTH UHAUBHAY ODY-
Jif TPYXa, CPeACTBA XA YIOBIETBOPEHiA ero morpeduocreif. IIpomsBoabHOe Ha-
pylueHie 5TOXDH (QAKTHYECKHXD OTHONIEHiH MOMETb IIPHBECTH Kb HEHCIPABEMOMY
sanbluareabery. HenpakocHOBEHHOCTh HAMIErOs, GaAKTIICCKATO HMYIIECTBEHHATO
NOJOKEHIA ABIJETCA MOITOMY OJHHMB H3H YEIOBLA OPTAHH30BAHHATO OOINEHKHTiA.
Ona ne membe HeoOXOZHMA JJs CYWIECTBOBAHIA rpakIAHCKaro o6mecTBa, whyb
sammTa 1pasb“. (Bb moscHemie moCaBAHAX®, CI0BH HANMOMHAMB, YTO IO depH-
Oypry Baaxbuie ectb ¢axTs, a He npaBo).

VI. Beb arn Teopin coxepxars. g0Mi0 \npasisl. s moap3y 3am@TH Biaa-
AbHIA T0BOPATH Beh lpHBexeHHHIA \coOOpaxeHia. Ho HE 0xHO u3b YKa3aHHHIXB
OCHOBaHil caM0o 1m0 cefb He MOEeTh OGBACHATS 6CIHLF NPABANSL HCTOPHICCKH
CIOKHBIIAr0OCA HHCTHTYTa BiAafbuia y pEMAAnD: HBKOTODHIA HOPMEI, PpEryJapyio-
miisg Baaybuie, CAORIINCH MOXS IPLOOJASAIONIME BALSHIeMb OJHOH Uaen, Apyrid—
nons BiigHiems xpyroii A°.

Faasa I1I. Buasr Baaxbmis.

§ 18. lOpuanyeckoe Braagbuie. MocnoscTsylouiee yyenie.

I. M Bupbam, wro Biagbhie coOmpoBOEXAETCA IOPHAHYCCKUMH mOCTHI-
CTBIAMH; IVIABHBIMB TOCTBICTBIEMD ABIACTCA 3AUUMA 6AAOWHIA TOCPEICTBOM®
0COOBIX'h HHTEDAMETOBS; Xaixbe, Braxbuie Ipm H3BBCTHHIXL YCIOBIAXD CIAYENTH
OCHOBOH Juia npiodpbrenia coGCTBEHHOCTH 70 0AGHOCMAU; KIMO 6AA0WEMS pa-
Ooms, moms omenwuaems no a. noralis 3a JeJUKTH 3Toro padal m T. 1. Baa-
abuie, cnadxennoe WpUAMYECKHME NOCKbICTBiAMHU, eeTh lopuAmYecKoe BIaxbwic
Bb TeXHHYCCKOMB CMBICAB, possessio.

1t Windscheid § 148, mp. 6. Dernburg 1, § 170, mp. 7 L. 1,§ 4. D. 41, 2. Cp.
cann lepumis op. cit. erp. 74.

12 Ewe pansme anarormynoe BoaapEHie passnsaxn Stahl, Philosophied. Rechtes, T. 2,
a. I, erp. 364 cax. (2 max,).

13 Cp. J. Appleton, Essai sur le fondement de la protection possessoire 1892 r.,
crp. 90 cax. Kuntze: Zur Besitzlehre (1890), § 15.

1L.11 L. 13L. 19§ 1 L. 21 §2 L. 22 pr. §1. 2 D. 9, 4. Paulus 2, 31, 37 cf.
L. 27 § 83 D. 9, 2. Kunize op. cit. § 16. Accarias II, § 885.
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IOpungnyeckoe BaaxbHie mpeanoaaraerb, Opewze BCEro, HE TOJAbKO (arin-
Yyeckoe IOCHOJCTBO HAXB BEmbio, HO O COZHAMNIE AW JCEAANiIe MO0 10CH00-
cmea. Cymacmenmiii, peGeHOKD MI3TEHYECKaro BO3pacra, enAmjii—ine BIagbors
BEMAMH, KOTOPHIA HAXOJATCA BB HXB DYKaXb °; Y HAXb HE JOCTAETH COBHAHIA
I KeJaHid TOCIOCTBOBATL Haib Bewpi. CosHaHie mam BOJA JANOA, TAKHEMB
00pa3omb, JeKUTH Bb OCHOBEL lopugmueckaro Baaxbuis.

Ho He BCsAKOe co3HaHie, He BeAkad Boad 00aajaredsd Bemmu JOCTATOYHEI,
4yTo0H ofaazaie cralo opuymdeckuMs Braxbuiems. Co BpevMens CaBuHnn ® TBEp1O
yCraHOBUIACH JNOKTPUHA, KOTOPAA, OCHOBHBAACH HA HCTOYHIKAXD PUMCKATO Npasa,
CYUTACTD OPHINYECKAMD BJIAT5ABIEMD TOJIBKO TOTO ObJajzare]s BellH, KOTOPLH
IPOABIACTD HCCAANIE MPUCBOUMD CeOT 6ewd 6ROAH *, KOTOPHIE HE IPH3HAETD
KaKoii-1u00 BHCIIE BIacTH 10 OTHOMEHI KB Beu, cocraBidnmeii 00LeRTH
ero roemnogacrsa. [Opupuuecriif Biaxbiens ecrb JAHIO, KOTOPOE 2CEAALMS 10CR00-
cmeosamd nads eewpio, n00ob6Ho cobemsenmury ®. Ilpu s70oMb He Tpedyeresd,
qTo0Bl 3TO Jumo AbiieTBHTEABHO cuumanro ceba 3a coOCmEeHHUKA: BOPH LI
pas300iHIKD TOCHOJCTBYIOTh HAXh NIPHCBOEHHLIMH MMH BemaMi ¢b HambpeHiems
OTHOCHTBHCSA Kb STHMB BeNAMb, KaKb Kb CBONMB COOCTBEHHLIMb, XOTA OHH 3Ha-
[0TH, YTO OHA HE COOCTBEHHIRH HX'B.

Taxnmp 00pa3oMb, OPHANYECKAME BJIALBISmAMII MOTYTH OHITH cabayiomis
anna: 1) dniicmeumesvnote cobemeennuny Bemei u 2) AHuUMbe COOCMEEHHUKIL;
9TH nocrbuuie Bb €BOK ouepenb Xbaarcs Ha ABa paspAia: OHH MOTLYTb He 3HAMD
0 TOMB, UTO OHH HE COOCTBEHHHEH, WJM /KOG )LOHH MOTYTH 3HAMb 00B BTOMB H
ThMe He membe BHIaBaTh cel6sa 32 COOCIBEHHKOBH.

Hawbpenie rocnoxeTBOBaTh HAXB BEMIB® O0JI00HO COOCTBEHHHKY, T.-€. HE
npu3HaBas Hukarofi BHemell #SNaeTH HaLL BEU(pI0, ABIACTCA HEOOLOOUMNBIMNG
YCL06ieM3 0PUIITIEcKar0 BAaXBHIA COMIACHO YYEHI PHMCKAXH 0pHEToBS..Jluna,
KOTODHA (aKTAYCCKH TOCUOACTBYIOTH HAND BeUbi0 0633 MO0 HAMIDPEHIA, T.-e.
NpH3HaBadA Balb 3TUMH BellaM@A BBICIIYI0 BaaCTh HHOTO JHI@, ROTOPOE OHI CYUI-
TAI0TH 32 COOCTBEHHMK, He ABIMIOTCA Blaxbismami, possessores. Hxs odaaza-
Hie BemlaMu UMEHyercd PUMCKHMHE OpucTaMu He possessio, a detentio alieno 1o-
mine w1 naturaliter tenenesgdin possesszon,e esse 5, TaroBo o0aajaHie BemaMIT
€0 €TOpPOHHI, HANPUMEPD, HaHUMamenredl, noxaadce- uaw ccydonpurumanened .
T JUNQ2 IOPA3HAIOTH, YTO OHH HE MOTYTh I[10Jh30BATHCA BelIbl0, KaKb UMbB
JyrOIHO, 9TO UXH BIAETh HATH Bemplo oupexbiena yeroBiAMm JXOroBopa ¢b COO-
CTBeHHIKOMD Bemu. [[oka oHH He HApPYMAKTh IPaBb COOCTBEHHHEA BEI[H, OHH—
ToabK0 detentores naBEHOH BewH, & Possessio GEULU RPUHADICHCUINE AUWY, KONOPOL
cuuwmaemca es roasunoms 8. HaumvMarean, NORIAXKe- H CCYLOMPHHIMATEIN, Ta-
KAMB 00pasoMb, TOABKO JIEPKHBAOTH Bellb NMa 4ykoe HMA; HXH OTHOLICHIE Kb

2L.1§3D. 41, 2.

8 Savigny op. eit., § 9.

L Windscheud § 149, np. 2—35.

5 Kuntze op. ecit. crp 11—156.

61L.3§3 L. 12 p D413L3§I5L4D104L2§ID410.L]0
§1L. 49 pe. D. 41,2 L. 9 D. 6, 1. Boo6uie 0 TepMHHOIOTIN MCTOYHWKOBS cM. FWaendscheid
§ 148, mp. 12. Dﬂmb@eu 1. & 1%, Am,dts § 136.

TL. 1§20 L 10. 47 D. 41, 2..15:8% D3, 7. L./38"§ 8D, 43,17, § 5 J. 4, 15.

8 L. 18 pr. D, 41, 2. Celsus 23 dig. Quod meo nomine possideo, possum alieno no-
mine possidere: nec enim muto mihi causam possessionis, sed desino possidere et alium pos-
sessorem ministerio meo facio, nec idem est possidere et alieno nomine possidere: nam pos-
sidet, cuius nomine possidetur, procurator alienae possessioni praestat ministerium. Wand-
scheid § 149, np. 1.
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Bemu ecrh detentio alieno nomine. Ilo oGmemy mpaBuay, Takas demenyia 0pu-
Juueckoii awumoli He noavayemea ® n BooGie He CHAOMEHA OCOOBIMH IOPHIH-
yeckumu mocabpersiawun. IIo aromy ee HEOOXOAMMO CTPOro OTJAHYATL OTH POSSESSI0
Bb THCHOMB CMEICTH CIOBa.

Yro pasaudie Mexkny possessio m detentio ocHOBaHO HMEHHO HA PAAUULU
HACmPOoeHiA 002adaow,alo Geusm AUYQA,—00b TOMB JOBOJBHO OHNpexbIeHHO
cBaxbTedbCTBYIOTE puMckie iopmersl. Orueramsbe Beero ux'e B033pbHiA BHIpA-
MEHKl Bb JBYXH OTpHBKax® fopucra Ilaéra L. 37 D. 13, 7. Paulus 5 ad Plau-
tium. Si pignus mihi traditum locassem domino, per locationem retineo pos-
sessionem, quia, antequam conduceret debitor, non fuerit ejus possessio, cum
et animus mihi retinendi sit, et conducenti non sit animus possessionen
apiscendi. ,Eean s orzams coOCTBEHHHKY BHAHMEL Belb, KOTOPYIO OHB MHDB Jaab
BBb 32J0I'b, TO HOCPEJICTBOMD JOI'0OBOpPa HaliMa A YAEpkEABAI0 IOPUIMYECKOE BJa-
abuie, Takh Kakh HAHUMATEJb JO 3AKJYEHiA JOroBopa Haiima He uMbiarm Bia-
nbHif, a Temeps Y MenaA ecmb 6048 ylepscamv 6aa0wHie, Y HAHUMAMEIA
oce Hwms 604 npiobprwemu saadwnie“. L. 1 § 20 D. 41, 2. Paulus 54 ed.

Per procuratorem tutorem curatoremve possessio nobis acquiritur... Alioquin si
- dicamus, per eos non aequiri nobis possessionem, qui nostro nomine accipiunt,
futurum, ut neque is possideat, cui res tradita, sit, quia non habet animum
possidentis, neque is, qui tradiderit, quoniain ecesserit possessione. ,Baaxbmie
npioGpbraercs HaMH 4epesb NPOKYPATOpa; ONEKYHA MM nonednrtend... Kemn 0w
Ml pbuniau uHaue, a uMenHo, uro sBAaxbHie Hamm He npioOpbraerca yepess
ThX® Jume, KOTOPHA HOJYYAOTH Bemlb Ha, Hallie HMA, TO IOJAYYMIOCH OLl, 4TO
HI TOTH He Baaybiaens, KOMY IepefaHd Beilb, MAKS KAKS Y HEW0 HIWME 604U
64a0wmb, HU TOTH, KOTOPHIl €My mepeials Bellb, TaKb Kakb OHB OTKA3AJCA
0Th BIaxbuig“ 1.

II3p aTuXB ¢parMeHTOBs), BAAHO, *YTO PHMCKiE IOPUCTH IOJB3YIOTCA A
0003HAUEHIA BOJH TOCHOACTBOBATH HAXB BEN[BI0 MOA00HO COOCTBEHHHKY, OTJH-
yatomefi possessor’a ork detenter’a, BHpaxenie ansmus possidentis; Berpbuaiores
TaK:Ee BHpakeHig: animus possidendi mim possessionis affectus; Oeodmas ! ro-
Boputh 0 Yuyd Seonélovaag 2. Be copemennoii anreparyph ynorpeGaserca xas
0003HaYCHIA BTOr0 HACTPOEHIH TEPMUNDB: animus doming 3.

1I. Mar ykaszaau, uro mo oOmemy npaemiy detentio alieno nomine, mpu
KOTOpO#l oTcyrerByers animus domini, He NOAB3yeTCA IOPHAHYECKOH 3amHTOH.
OxHaxo, H3H TOT0 OOIAr0 NPABHIA PHMIAHE XONYCKAAH UCKAOUeHIA. Caydau
detentio alieno nomine, cHaOkeHHHEe HOPHIHIECKOH 3amurTod, co Bpemenn Ca-
BAKBH HA3HBAIOTCH CAYYAIMA NPOU3s0dHa0 aradmmia ‘* BescropHo, Takoe upo-

9 Cp. Bopouenms Girard crp. 274, up. 1 (a. injuriarum, interdietum de loco publico
fruendo, int. quod vi aut clam).

10 Cy. rawme Proc. L. 27 D. 41, 2. L. 1 § 25 D. 43, 16. Pompon. L. 25 § 2 D. 41,
2. Paulus L. 3 § 1. 3 D. 41, 2. Celsus L. 18 pr. § 3 L. 34 pr. D. 41, 2. Papinianus L.
44 § 2 L. 46 D. 41, 2. Africanus L. 41 D. 12, 1; Ulp. L. 9 § 9 D. 12, 1. L. 29 D. 41,
2. CM. kb aromy Kuntze Zur Besitzlehre, crp. 19 ea TFindscheid (no 8-my max. Kipp’a
1900 r.), § 148, np. 4a, 4bc. Ferrini. Man. di Pand. erp. 303, mp. 2. Costa Storia del dir.
rom., T. II (1903 r.)., erp. 96, np. 24. Larlowa T, erp. 332, np. 1.

11 Theophilus ad § 2 J. 3, 29.

12 Op. quasi dominus 8 L. 3 § 7 D. 43, 17.

18 Cm. 06B atoMs Sokolowski, Die Philosophie im Privatrecht, T. II, ra. 2, (1907 r.),
rib BhisicHeHO Biigmie duaocodexknxs Teopiii Ha momATie animus.

14 Haspanie, ¢b» Hameil Touxm 3pbuia, menpasuasuoe. Cnm. Windscheid § 149, np. 7;
Ferrini § 240 ca.; ep. Aradts § 135, nmp. 8.
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u3BojHOe BIajbHie Bellbo nwbers 3a200npunuUMamead P, a TakKe npeKapucms,
T.-€. Jumo, KOTOPOMY Bellb JaHa BB 110Jb30BaHie A0 BocTpedoBaHnia (praeeario) 0.
Cp Goapmmys BbpoATiems mpousBogHOe BaaxbHie MOKHO IpPHIHCATH TaKKe ce-
Keecmpyf, T.-¢. JUNy, MOJYYHBIIEMY Ha XpaHeHie Bemp, 0 KOTOPOH IPOHECXOIATH
COOPD MEXKIY ABYMA JUOAMH ¢b THMDB, YTOOH IO OKOHYAHIN €mopa, Bems ObIa
BHJIAHA TOMY, BB 4bl0 IOJb3Yy Oyaers pbueds coops !’. Beb srn auma, xora
0 yIep&HBaloTH Bempb alieno nomine. Thwb He Menbe mnwbiors Baagzbanueckie
HHTEPAMKTEL.

OpHaxo, BbH HCTOYHHKAXD HMBIOTCA BRHpaXeEHid, KOTOPHA YKA3HBAIOTH, YTO
paMCKie I0pHCTHI HE BOOJHD TNpApPaBHABAIM 3TH CIyYaH Kb POSSESSi0 Bb TEXHU-
geckoMd cMpicab. Hampumbps, wpuers Macer (1. 1 de appell.) npayo roBopurs:
»Oreditor, qui pignus aceipit, possessor non est, tametsi possessionem habet
aut sibi traditam, aut precario debitori concessam“ (L. 15 § 2 D. 2, §) '8,
He Bch opmamueckin mocabperBia possessio Bb TOYHOMB eMelcab Oblam pac-
NPOCTPAHEHH HA ITHXDH IIPOU3BOAHHIXD BJANBIBIEBDL, Tawb, OHH He OTBBUaOTH
1m0 a. noxalis 3a JeJUKTH padoBbB, HAXONAMMUXCA Y HHXDH BB IPOH3BOLHOMEB
Biaybuin, Mex1y THMB Kak® NIPOTHBH OpHAHYeckaro Baarbanua a. noxales ga-
Baanes (L. 22 § 1 D. 9, 4); onn He moas3yiorea a. Publiciana n t. 1. IIzaa-
ras 9TH HODMHI, IOPHCTEI IPAMO YKA3HBAIOTEH HAMO, YTO IPOU3BOLHEIE BIa)babIbl
CYIECTBEHHO OTJIHYAIOTCSA OTH HACTOAIUXB POSSessSores OTCYTETBieMB oOpinio
domini *9.

Bce crasansOoe JXaeTh OCHOBaHIE JIyMaTh, YTO, 0 BO33pbBHiAMB PUMCKINE
I0PHCTOBB, DPOSSESSIO XapakTepudyercd Haam4yHOErsl0 animus domini, 1 4TO cayyan
NPOH3BOZHAr0 BIAXBHIA NPEJCTABAAINCh HMB UCKAI0UCHIENS U35 00UyA0 NPa-
gura: ne Bch mocabpersia wpuindeckaro BAaxbHiA, HO oxHa JHmb BiIaxbiapue-
CRAfA 3aUIHTa 110 IPAKTHYECKHMB COOOpaReHiAM® jgaHa 31beh JaumaMb, KOTOPHIA
OxarogapA OTEYTCTBIO y HuUXBlanimus domini He MOIXOXATH NOXH NOHATIE H0pH-
anvecknss Braxbasnenss” Kokia oce npaxmuveckia coobpancenia Iexain Bb
ocHoBb M3BBCTHHIXH HAMDB caydYaeB®s nponspoxHaro Baaxbuia? ITo oTHomeHil0 Kb
3a2000NPUHUMAMENI0 BONPOCT pbmaerca npocro: OB HAXOJWICA OB BB CJIHII-
KOMB 3aBHCUMOMB NOJOMEHIL OTH 3aaorojarend, ecanm On e awbaws Baaybab-
4eckOol 3aIiUTH; OHITH MOKETH, BIagbipueckas 3amura JaHa ObLIAa €My enie Bb
Ty 200Xy, korga He BosHukam interd. Salvinum u a. Serviana, m Koria ejiH-
CTBEHHEIMB 00e3neueHieMd KpejuTopa, IMOJYYHBHIATO pignus, CAYEHIO HMEHHO
yIepikaHiec UMD Bb CBOHXD PYRAXD 3aJ0:XKEHHOH Bemu X0O yiuarsel xoara 2°. Jerko
o0wdAcHaeTca u Biaaxbuie cexeecmpa: noxa He pbuieHs MeKIY CTOPOHAMI EHOP-
HEIH BONPOGH 0 GOOCTBEHHOCTH HA BElb, CEKBECTPH NOMKEeHD 3aHHUMATh BIOJIHD -
CaMOCTOATEJNbHOE TOJOXKeHIe I HEe MO:XETH OHTh IpejcraBHTe]eMb TOH mwid Jpy-
roii CTOpPOHE; OHB He MOkeTdh detinere rem nomine OJHOrO H3b CHOPAUHXB.

51L.16D. 41,3. L. 1§15 D. 41, 2. L. 35§ 1 D. 13, 7.

15 1..48§1D.43,26. L. 10§ 1 D. 41, 2.

7L 178§1D. 16, 3 cf. L. 39 D. 41, 2. Dernburg 1, § 173, np. 5. Windscheid
§ 154, up. 6. Kpomk Toro, cospemennas meopis €b GOABMIME OCHOBAHIeMB CYNTAETH NPOH3=
BOLHHIMB BIalBibueMsb waxodwurxa wyxcow eewu. Kuntze op. cit. crp. 67 ca. Thering, Besitz-
wille erp. 422—427. Dernburg, Pand. I, § 173. Cp. Windscheid § 149, up. 7 i. f.

18 Cm. Kuntze op. cit. crp. 58; 115.

9L 22§1D.9,4.L.13§1D. 6, 2, Kunize ctp. 56.

20 Om. 00> 9TOH CcTalin BB pa3BuTiH PHUMCKATO SaJIOroBar0 upasa _Xeocmoss, Ilcropif
paMckaro npasa § 72. Huxe § 40, III. Kpowb roro, animus 3a70roBoro kpeiutopa no csoeMy
cojepxaHiln 6am3okd kb animus domini; em. Awunize, 1. ¢. crp. 60 caa.
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Yro Kacaercd NPEKapucma, To CaMblii HHCTHTYTH HIPEFCTABIACTCA 3aralOuHbIMD
i OTHOCHTENBHO IPOMCXOKAEHIA IPOH3BOJHArO BJAaIbHIA NpERAPHCTA MOKHO Bbi-
CRA3BIBATH JHINEL IIPEXTOI0KeHId .

I1I. Bp 3akxmoueHie Hy#HO OTMBTUTH OJHY OCOGEHHOCTH PHMCKAro INpasa.
Bp eayuasaxs IpoH3BOJHAr0 saabHig M HaOmojaeMb paciuupenie Baapbabue-
¢Koil 3amATH 33 npeibabl UOHATIA 0pHANYEcKaro Bialbuia BB CTPOrOND CMBICT;
no mrbercs ¢b IPYrofi cropoHsl m cOOTBBTCTBEHHOE Cy#eHie O00JACTH IOpUAIYe-
exaro Baaxbuia. Zlodsracmmvtii N0 PHMCKOMY HAGCCUUELCKOMY UPABY CTOHTH Bb
OJHON MMYIECTBEHHOH 3aBHCHMOCTH OTH JIOMOBAAIBIKH H LHOTOMY acerda auud
detentor Mavo0AUULCA Y Hew Geweil; Braxbuie MMH IPHHAIISHKETH AOMOBIA-
aukb. Ilpn sroMs 0e3pasmmuso, KaKOBb animus Y IOABIACTHALO; Jake HpH
sejanin BranbTh Bemplo IaA ceds, owb ybiaers Braxbipmems He cedd, a
TOMOBJAJHIKY 22

§ 19. Mpoaonsenie. Bossphuie lepurra.

I. TakoBO TOCHOJCIBYIOIEE yuenie 00b OTHOMIGHIN Me&XY possessio m de-
tentio alieno nomine. Bs 1889 ropy 9T0 yueniew,0LI0 MOABEPrHYTO CTPACTHOH
kpurnkb u ocy#enio lepunrons BB ero xdmrb ,Der Besizwille*. Ilo mubmiio
Jepunra, pasamuie Me#xy possessio m detemtio ne ocHgeano Ha pazauvin G0N,
roropyio mybiors possessor m detentord Ipaimbera uss counneniii Ilapna, npu-
Bejpeunns Beme (B § 18, I), xoTophla mamdoxbe fCHO OTMNEYAOTH D10 pasiil-
yie BOAW, . KAKD OTJOUYNTEABHHI ApHSHAKDH 0puinyeckaro Baaxbuia ors detentio
alieno nomine, mo mubmilo lepusra,, colepxass Bb ce0b TOABKO JmuHOe MHBHIE
ITapia, HEYJAUHYI0 NOUHTKY JKOHCTPYMPOBATL IOHATIC IOPHAMYECKATO Baapbnia.
Oro wwbmie He MOmETH TPETCHAOBATH Ha HAYYHYI0 I'BHHOCIB, 0O HAINYHOCTH
animus domini; XoTOpHiFMON0KEHS BbL OCHOBY IOpHAMYECKAro BAANBHIA, OYCHB
TPYAHO H YACTO HEBO3MOKHO JOKABaTh; KPoMbB TOro, mpu TaKoil KOHCTPYRILIH
0pUIAYecKaro Baaibuid ciyuyan TAKb HA3bBAEMAro IPOH3BOLHArO BaQBHIA 1e
VEJIAZBBAIOTCA Bb yCTAHOBIeHHOe mouaTic Baaxbuia. [Jarbe, teopia llasaa
nIeTs Bb pasphsb €b TPeOOBAaHIAMI COBDEMEHHOH H3HH, TaKb KakKb COIIACHO
eft aumatorea Baarbipueerofl 3aIMUTH HAHIMATENH H APEHJATOPH, KaKb He mywbio-
mie animus domini; Mexxy ThMb yike Bb cpepnie pbka Onuia cosHaHA HEeo0Xx0-
IHMOCTE HE OCTAaBJATH 03 3AUATH HXB 00JajaHid, I LI 3TOr0 OBLIN CO3XAHLI
ocoGrie mekm, puMckomy upasy Heumssbermme (a. spolii) *. Haxowems, ecrs o1-
rbapueia phlieHid caMHX®B PHMCKHXB I0PHCTOBB, KOTODHA MOKA3LIBAIOTH, 4TO U
Bh puMcKoMDb npasbh me tpedopaied animus domini JaA DPUSHAHIA HAJIMUHOCTH
opuanyeckaro saaxbuia (wamp., L. 21 L. 44 § 4 D. 41, 3).

Bee sro mpumBopuTh lepumara b cabaylomed KOHCTPYKOIN IOPHIHYECKArO
paarbuig. Sammmaemoe BaaLBILUCCKIMI UCKAMA BIaABHIE HAINIO 60 6COLS CAY-
yaars coanameavraro obaadania eeuwamw. He BrapxbioTs TOJBKO JAUOA, JHIISH-
HEIA CO3HAHiA ¢Boero obaajamis (Hanpumbpb, cuAulii, KOTOPOMY BB PYKY 10JO-
JeHa Bemp), madn He mwbiomia wexaHia 00aaxaTh BEmbIO. H3b 3THXD Cay4YaeBh

21 Kuntze op. cit. erp. 62 caa. IThering. Besitzwille erp. 389 caa. Dernburg I, § 173,
op. 1. Ferrint § 245. Costa, op. cit. crp. 84 cai. Karlowa II. erp. 331 caa.

nL.185L.38§12 L. 4 L. 24 L.30§3 L. 49§ 1 D. 41, 2. Kuntze § 8,
IV Mandry, Familiengiiterrecht I, crp. 74—80. Cp. nnxe § 21, L.

1 Cu. o ueid Dernburg 1, § 189.
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wpuanueckaro Brajxbuiga BHbaeHE Jnmb HBKOTOpPHA Kareropi, Bh KOTOPHXB
Baajbpie He 3au(UIAeTCA CHENiAJbHEIME CPEJCTBAMH BB CIIY OCOOBIXB NPAKTH-
YECKNXb cooOpakenii. Bb 3THX® ClIydyaaxs OpPH3HALTCS TOABKO detentio. Y pmu-
JsAHb, Hanpumbpb, s3ammproil BaaxbHia He NOAB30BAJHCH HAHAMATEIM H apeHIa-
TOPHl He BB BHLY OCOOCHHOCTEl MXB animus'a NpH AepxaHin Beuwei, a ¢b Hbabwo
II0OCTABUTh 3THXH JHINb, KOTOPHA IPOHCXOJAHIN H3b HEHMYUINXB KJIACCOBL, BB
OOJBIIYI0 3ABACHMOCTH OTH 3EMEIBHEIXB COOCTBEHHHKOBL. Boodme, nmo MEBHID
Iepunra, detentio, m.-e. depocanie eeuyu, AUUEHNOE BAAODABUECKON 3AULUIMDL,
CATOOYENS NPUHUMANG AUULD 63 MILTS CAYUAALS, 10D OHA NPAMO Y3AKOHEH
0COOBLNY HOPMANU NPASA.

- II. Kuura Tepunra BEI3BAIA OKUBICHHYIO no.nemnuy Kpuruka odnapy:xuia,
YTO MO OTHOLIeHII0 Kb puMcroMy npasy lepunrs ne npasb. He toasko IlaBeas,
HO W JApyrie 0pACTE (CM. HCTOYHAKA Bhiie BB § 18, mp. 10) yemarpuBaam xa-
PAKTEpHYI0 YepTy opuauyeckaro BiaxbHigz BB 0c000MB Hacrpoenim Biaxbabma,
Bb €ro :keJaHin npucBouTh ce6b Bemp Bnoawb, He npmaHaBaA HaLb Heil xpyroii
BIACTH. JTO HACTPOEHie COBPEMEHHAA NOKTPHHA H IEPEJACTH TEPMHHOMD Animus
domini. H3® mCTOYHHKOBD SCHO, 9TO JAA PUMCKAXH fOPUCTOBD HeE caydyanm detentio
ABIATCA HCKJIOYEHIAMA U3D 00IIAr0 NPHHIANG, AONYMIEHHEIMUA [0 NPAKTHYCCKAMb
CO00paKCHIAND; HA000POTH, PHMCKie HOPHCTH 4ACHO EATH HOHATH, YTO MO HXD
mubuilo u3b umeaa caydaess detenfio, KOTOpEHIE COT¥ACHO OOMmIEMY NPHANAMY Jil-
IeHsl Baaxbabueckolf 3amuTh, BB BULB HEKIOUEHiA, IO NPAKTAYECKIMB COOOpa-
JEEeHIAMDB, BELBIEHB cayyanm IPOM3BOJHATO BJAALBHIA, Bb KOTOPHIXB BIaxbibue-
ckad sampra jgaerca delentor’y. Mbera. merounnkosb, rxb lepuars ormbrmrs
opuaayueckoe Baaxbmie 6e3w HaamuHoeTn animus domini y Baagbibma, pomy-
CKal0Th HHOE oObsacHeHie °.

Taxumsn oOpasoms, Teqpis lepuHra™Bb 00mWEMs HCTOYHNKAMHA PHMCKATO
upaBa He NOxTBepiEjaercd. ONHAKO, €r0, KHHra Bee e umbers 0oapmoe sHaue-
Hie. lepmirs oOpaTuns BHEMAHIE\Ha BOOpOCh O cnocodb Joka3wBaHiA OpHIH-
JecKaro BJajbHid, Ha NPAKTHYECKOE OCHOBAHIE 3AIUTHI TAKD HA3KIBAEMAro Ipo-
n3BOAHAro BaaxbHia u . A. Hakomenosb, ecau jaxe KOHCTPYEWiA BaajxbHig, XaH-
Had lepaHroM®, HE COOTBBTCIBYETH KOHCTPYKIIH PHUMCKHXD OPHCTOBE, TO OHA
0Ka32JaCh TPUTOJHOR XAA COBpeMeHHaro mnpasa. Hbxkoroprie noBhbifinie Koxekcsr
MOKA3KIBAOTE, 9TO BO33PBHIA DPHMCRHXB I0PHCTOBBL HA BIaxbHie, CI0KUBIIIACH
NoJhL BIiAHIEMb HCTOPHYECKHXB YCIAOBiii ¢, He Bmoawb cooTBBTCTBYIOTH COBpeMEeH-

2 Cm., MeKAY HPOYHMB, BH 3auuTy lepmHra Ba,ron BE Jahrb, f. Dogmatik 1. 29 u 30;
Cp. Takke Girard ch 268; 265, up. 3. Dernburg 1, § 172; nporuss lepuura Kunize op. cit.
Windscheid—Kipp § 148, mp. 4a (sabesr ykasana BGH aureparypa). Ferrini Man. di Pand.
§ 243 caa. Kniep der Besntz des BGB (1900 r.), erp. 85 cxi. Bb camoe mocabiuee BpeMs 1po-
s Teopin lepunra Buckasasca HHollander: Ueber den Animus im Recht des Besitzes der
Romer (1903 r.; orrncks n3n Festgabe der Univ. Halle-Wittenberg fiir II. Fitting). ITo Mabuin
ATOTO aBTOP2, CyTh ABIQ 3aKNDYAETCA BB TOME, YTO TOCHOACTBYHOWAA TEOPis HENPABHILHO NMpeI-
craBiieTs ce6b, Bh yeMb COCTONTH animus. Animus He ecTh BHYTPeHHAA BOAA, AAA KOTCPOI
COrpus CIyARATL BHBITHEMB BepaxerieMb. Animus ects BHBmBuMb 00pasoMs H3hABACHHAS BOAA
BraAbTh, KOTOpada upabasigercd Kb cOrpus. SakoHOIATEIbHOE Onpasilanie animus’a cOCTOUTH
BB TOMB, 4TO NpaBo BralbHiA, KAKL A BCAKOE FPAKIAHCKOE NIPaBO, BB BH1Y AMCHO3HTHBHALO Xa-
pakTepa jus privatum, BB Ka¥i10Mb AAHHOME ciydyal He MOKeTh ROSHAKHYTH HHAYE, KAKD HA
OCHOBQHiM ACHO BHPAKEHHAr0 KEIAHIA YACTHHWXB JUOL CO3JATh Takoe mpaso Ceepxs TOTO,
TOABKO animus MOXKeTh CIYKHTh JAA DasrpaHndeHia possessio m detentio. Cp. Takke Sokolowsk:
nassannoe counnenie II (1907), ra. 2.

$ Om. Kuntze, § 4. Windscheid-Kipp § 148, mp. 4a, 4d. Fervini crp. 294, np. 1;
304 mp. 1.

¢ Op. 00b arons coobpaxenia Runize erp. 52 eax.
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HEIMB yeaoBiawb. HuernTyrs Bragbria moayyaers BBH HHXB HHYK HOPMHDOBKY,
6orbe Oau3KYI0 Kb BO33pbHiAMEB lepunra 5.

§ 20. Possessio justa u injusta. Bonae fidei possessio.

[. Possessio justa u imjusia. Iro pbaenie mwbers aBosaxoe 3uauenie. Bo-
IepBLIXb, MOLB pPOssessio justa pasymbiors Baaxbuie, Koropoe mybers 3a ¢00010
IOpHIAYECKOe OCHOBAaHIe; Bb 3TOMB CMHEAXE He TOJABKO COOCTBEHHWKD, HO H 3a-
JOrONPHHAMATENb AW TIpexapucTs MMBITH possessio justa !'. Possessio injusta
ecTh BiIajbHie, JUIIEHHOE OPUJIHYECKAaro OCHOBaHifA (BOp®, rpadureas). Bo-Bro-
PHIXB, MOAB possessio injusta BB cmopbd o Baaxbuin pasymberea to Biambuie,
KOTOpOe JaHHOE Jumo npio0pbao MOPOYHBIME €NOCOGOMB OTH CBOErO MPOTABHAKA,
T.-e. KO0TOpoe mpiodpbreno vi, clam mam precario ab adversario®. IIpioGpbern
Vi 3HauNTh NMOJYYNThH BaajbHie mocpepcrBoM® Hacudis; mnpiodpbern clam—rmony-
YyuTh BAaJBHIE NOCPEACcTBOMB TaliHaro noxwmmeris. Baaxbuie, npioophrenHoe
precario, T.-e. A0 BocTpedoBaHiA, nbaaerca possessio injusta, KOrna MPeKAPHCTE
0 IepBOMY TpeOOBaHil0 X03fAHHA He OTIAETH Bemu oOparHo. Bianbuie, He uMmbio-
mee 9TUXB NOPOKOBB, €CTh POssessio justa.

II. Possessio bonae fidei u malae fidei. Pazaudie 106pocosbernaro Baaab-
HifA oTp HexoOpocosberHaro? cBoguTeA KB TOMY, uTO KOOpocosberHbiit Biaxbaens
n0Jaraers ¢b JAOCTATOYHHIMBL OCHOBAHIGMB, XOTA, MOXETH ORTh, MU B'S CUAY H3-
BAHATEJBHAr0 3a0Jy#IeHid, YTO Bb NPHEBOEHIN ML BIaIbHiA He 3akI0YaETCH
Matepiaapnoii HempaBiw (HanpEMbBpB, YTO OHB COOCTBEHHHED). Possessor malae

3 Ha aroii Toukt spbuia eTours I'pagcd. yaosc. dasn wepm. umnepinw. COm. cxbryomia
ero crateu: § 854. Baaibuie Beusio mpioGpbragrea goctameHiems abHeTBUTENBHATC 20cR00CMEA
HAOS BEUHIO. ..

§ 868. Ecam kro anGp Branbers Beuwsio Bb kadecrBh moansosrazbasna (Niessbraucher),
SaKIaj0]lepAxaTe]d, apeHlaTopa, HAHEMATENd, XpaHUTeId HIA HA OCHOBaHiA WOZO6HArO TOMY
OTHOMmMEHiA, BB CHIY KOTOPArd OHB HA& BpeMa BB npash mam 0043aHD TO OTHOUEHI KB APYroMy
aniy Br23BTh MSBBCTHO0 Bellblo, TO(ATO APYTOe JMUO TAKke NpA3HAETCA BaaLbabnemsb (nocped-
emsennoe eaadmnze, mattelbarer Besitz).

§ 871. Ecxau mocpeicTBeHHHH Bragbient COCTOATDH € TPETHAMD JIANOMB BH OIHOMB U3b
YKA3aHHHIXD BB CT. 868 oTHOmeHiH, TO OTO TpeThe IAMO TAKKE NPH3HAETCA TOCPLICTBEHHBIMB
BIaIBIABIEM .

§ 869. Ecan mpornsnh praghipiia GHIO0 yYHHEHO 3aNpelleHHOe caMOYNPaBCTBO, TO MPHTA-
3aHif, yKkasaHHeA BB ¢TT. 861 m 862, NpHHALIEKATE MAKIHCE ROCPEICMECHHOMY 8aadmavyy Bb
cayual saxsara BraxbHisg ApyrumMb JMIOMDB, NOCPEICTBEHHHH BIaibiens MOxerTsh TPe6OBaThH BO3-
cTaHOBXeHiA BraybHiAa mpexsAro [T.-e. HenocpeicTrewnaro| Baaxbasna; ecaw xe nocrbuHii me
MONCeTNS UMW He XTO¥ems BHOBL BCTYOHTh BO Biaajxbuie, TO nocpepctBeHHH Baapbiems MOMeETD
norpe6oBars, uTo6s BiagxbHie GHAO NPEIOCTABICHO €My CaMOMY...

§ 855. Ecin kt0o-1800 OCymeeTBAAETs TOCHOACTBO HAlh BEIIbIO 63 UHMEPecaxs Opyrow
Auwva, B ero JoMb, Ham BB €ro NpeinpiaTia, HId NPH NOXOOHEIXB TOMY YCIOBiAXB, OPH KOTO-
PHXE OHB JLOIKEHD MNOOYUHAMBCH YKAIEHIAMS APYroro IHNA OTHOCHTEIBHO Beu, TO Braibis-
IeMT IPH3HAETCA MOoAsK0 Mo dpyroe auyo [oTA e aaga oo cr. 860 MOTYTH TOJABKO CU.0%0 IPO-
THBATHCA HapymeHilo Braxbuis uxb X034AHA; BIALBILUECKAX> MCKOBDL OHH HE AMBIOTH].

§ 872. Kro Baaxbern Beupio Bb Baxh cOGCTBEHHOCTH, TOTH HpPH3HAETEH BIATBOMHEME Ha
ceba ([Fiagenbesitzer). O 3wagexim aroro mousATia cM. Kniep op. cit crp. 16 ex

Ou. rakxe Illselinapckoe I'pamaanckoe Yaoxenie 1907 roza § 919 ca. Ouo pasamyaers
»CaMOCTOATEILHORY 1 ,HecamMocToaTeabHoe“ Biagbpie. Pycckid# NpOeKTH BOTYHHHATO INpaBa
(ku. III Ynoxenis) Beogars animus domini: cM. er. 136 m oObacHenisa kb Heii. {cr. 878 IIpo-
exta BB peraknin 1903 roia). '

10 138110 6,2,

2. L. 89 Li 2 Ds 43, 47, E0.19 pr. D. 43, 26.

8 5h.3 522D, 41, 2. L. 48 D. 41; 1. L. 22 C.+3,.32 §:55 J., 2, 1.
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fidei, naupoTuB®, 3HAECTH HIM ZOJKEHDB ObLIB Obl 3HATH, YTO €ro Baaxbumie ABII-
eress HempasombpHeMb (Bmme § 11, A, 2). Pasamuie 310 BeebMa BakHO, T. K.
posssessio bonae fidei BO MHOrUXB OTHOMICHIAXB MNONJIERATH HHBIMD HOpUIHYEC-
CKAMB HODMANB, He:keau possessio m. fidei.

1) B. f. possessio sanpmaeresa 0co0sMb nekoMB—a. Publiciana (em. § 26).

2) b. f. possessio gaeTh BO3MOKHOCTH y3ykammposarTh Bempb (possessio ad
usucapionem Bb oTamuie 0TH OOGHKHOBEHHOH possessio ad interdicta, orme § 11);

3) b. f. possessor mnpio6pbraers mIOXE Bemu BB COOCTBEHHOCTH Cb MO-
menta separatio (Bemme § 10, III, e.).

I'aasa III. IlpioOpbrenHie uw morepda OpUIHYECEAro BIaIb-
Hig (possessio ad interdicta).

§ 21. lpio6ptrenie BaaabHis.

[. Cy6zerms eaadwnial. CyOberTaMu lopmjmuecraro BaaxbHig MOryTsh
OBITH TOJABKO 2UYA, CROCOOHDLA NPIOOPMAML. 0N CeOS UMYUILCMELHHBLA
npasa. IloaToMy He MOryTH OHTH BIaxbabuaMm paOBl@l IO KJACCHYECKOMY NpPaBy
codopume noxsracrueie *. Bp IOcrnHianoBoM® npasb NmOABIACTHEE IIOJYYHIH
CIOCOGHOCTS 00JaKaTh COGCTBEHHRIMD HMYIIBEIBOMDB, & MOTOMY OHH MOryTh OhITH
n Baaxbasuamm 3,

II. Obzexms saradwnia. Ilpepveronms BaalbHig, BB CHIYy TOI0 &Ke Xapak-
Tepa Baalbmisg, kKaxb o0co0aro HPaBa, MOIyTh OHITH TOJBKO 6EW, CROCOOHDLA
cmoAams 63 wacmmoil cobemsestrocma, (cpO6m. u., § 32) % He moryrs OwiTh
npeavMeToNs BiaaxbHig, nanpumbpb, resyomnium communesS. Jaake, npexve-
TOMS BIajbHiA MOryTh OBTE TOALKO MIALCHLLA Gewi ®; BIaXBHIIO NOJLICEKATD
He universitas rerum distantium, @& orxbapHbA Bemm, - KOTOPHEA BXOAATH BB €4
cocraps (nanpuwbps, oBust Bb eranb)’. Cocmaswvwt wacmu Bemu (O0ur. 9.,
§ 30), manpumbpb KUPITHYH, M3H KOHXD BHCTDOEHB JOMB, KOJOHHH, OAJIKH,
OKHA, HE FABISIOTCH CAMOCTOATEALHHIMH BELIAMH H HE €OCTABIAIOTH 00BEKTa CaMo-
¢roareabnaro Baaxbpig; sragbiaens raaBHoH Bemu Baagbers U ed €OCTABHLIMH
4aCcTAME; CO BKJIOYEHieMD BeIM BEH JPYryl BB KauecTBb COCTaBHOIl YacTd, CaMo-
cTosATeAbHOE BiaajybHie 3T0H Belpio Hmpexkpamaerca X0 BoLbieHiA Bemy H3BL CO-
¢raBa Ibaaro ®.

1 0 cosaadnmin — compossessio —em. L. 3 § 2 L. 26 D. 41, 2. L. 32 § 2 D. 41, 3.
ef. L.38§5 D. 41, 2. Windscheid § 152, 3. Devnburg I, § 169, np. 10—11. bapora
§ 115, 1. Ferrine § 249.

2L.24.30 §3 L. 49§ 1D. 41, 2. L. 93 D. 50, 17. ’

3§ 1J. 2, 9. Cemelinoe nparo § 15, I.

¢ L.30§1D. 41, 2.

5 Ickmouenie: L. 14 D. 47, 10. Dernburg 1, § 176, np. 4.

6 L. 3 pr. D, 41, 2. L. 4 § 26 (27) D. 41, 3.

7L.30 § 2 D. 41, 3. Cu. O6wt. u. § 30, op. 2.

8 Cum. aprymentanio 86 L. 23 pr D. 41, 3. Javolenus 9 epist. Eum, qui aedes mer-
catus est, non puto aliud quam ipsas aedes possidere: nam si singulas res possidere intellegetur,
ipsas |aedes] non possidebit: separatis enim corporibus, ex quibus aedes constant, universi-
tas aedium intellegi non poterit., accedit eo, quod, si quis singulas res possidere dixerit, ne-
cesse erit dicat possessione superficiei tempori de mobilibus statuto locum esse, solum se
capturum esse ampliori: quod absurdum et minime juri civili convepiens est, ut una res di-
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Oco0BIA HOPMBI CYMIECTBYIOTH JJA Y3YyKaniw BH TOMB caydyadb, ecam OHA
KaCcaeTcs Beu, BKIYEHHOH BB cocraph ADPYIOH H yTpaTHBIIEH [0 3TOMY CaMo-
CTOATEABHOE CcyuiecrBoBaHie (Hanpumbpb, Marepiajsl 3aCTPOCHHBIC Bb 31aHIE).
Bp 5TOMB OTHOIIGHI pa3auyaiorea jgBa caydad. Eean ysyramients npiodpbas
Biaibuie €pa3y BGE COCTABHOIO Beupl0 (HanpuMbpb J0MOME), TO OHB BCIO ee
cpa3y H y3ykamupyeTh; CPOKB Yy3ykamin OJuA® JJdA Bemd Bb mbaows, u mpo-
J0LRUTEJBHOCT, €ro omnpexbagerca poioMb Beefl cocTaBHOU Bemu (30MB, Kakb
HCIBILKIMOCTD, Y3YKaIIpPyeTcsa Bh CPOKb, YCTAHOBIEHHEHIT 114 HexBmkmMocreii) °.
Eecau ke ysykamienTs BIafbab cHavyagda HBCROABENMH OTABIBHHEIMII IpejMeTramu
A 3aTbMB COCIHHAABL HXB BB O0AHO uhioe, TO CPOKH JABHOCTH HPOLOIHAETD
HCYHCJATHCA JIA KUKIAr0 IpeaMera OTIBILHO, €000pasHo ero cBoicTBaMb (Ha-
npmvwbps, ecam g Baaxbae ad usucapionem koJoHHOH H 3aTbMb 3acTponan ee
BB 3JaHie, TO y3ykamia 3asepuiaerea M mocab dToro J1ad KOJOHHH, KaKb 1A
aABmkHMOil Bemu) 10,

[II. Animus domini. Besaroe upioOpbrenie BiaaxbHigd 10 HEOOXO0IUMOCTH
npiodpbrenie opunrapioe, no He npounssoguoe (cp. Odm. gacte, § 35). L. 1
§ 2 D. 41, 2. Paulus 54 ed. Apiscimur autem possessionem per nosmet ipsos 1.
Naxe npu mepegaub Braxbuis ore ogHoro Juma kb apyromy (traditio), xorxa
npaBo coGerseHnocTn npiodpbraerea JepuBATHBHO, Biaxbuie Beupld BCE e Ipi-
oopbracrea opurmuapuo. Biapbmie auma, nodyymsmare semp mo traditio, Becerga
HE3aBHCHMO OTH BAaXbHIA caMOro TpPAJeHTa; TPAaleHFb MOrb OHITH HPOCTHIMB
detentor’oms, no npiodpbraTear Momerb CTQIb POSsessOr’oMb; Baaxbmie Tpa-
AGHTA MOKETH OBITH possessio injusta,.a BIazbuie npiodpbrarens—possessio
justa mT. 3.

1. Tloaromy, npn BeakoMB/MpioOpbTeni Baaybuia B annb npiodpbrareasn
TpedyoTeA OjHH H TH /Ke dAeMeHTH; animus domini, T.-e. BOJAA TOCMOIETBO-
BaTh HATb BelIb0, KaKb HATB) COOCTBEHHOIN, H corpus possessionis, T.-e. ak-
THYECKOE TOCHOLCTBO HaX® Bempio. Hauimynocts 060UXB 3JIEMEHTOBB HE00XO0-
IuMa XaA Rakxaro akta npioGpbrenia Baagbuia. L. 3 § 1 D. 41, 2. Paulus.
Et apiscimur possessionem corpore et animo, neque per se animo aut per se
corpore 13,

Y10 Kacaercs Bb YacTHOCTH animus domini, TO-€CThb CTPEMJIEHis rocmoj-
CTBOBATH HALh Bempbl0, KAKb HAXD COOCTBEHHOW, TO OHDB MOKETH NPeIUeCMEo-
gamd CAMOMY HOJAYYeHil0 ¢aKTHYeckaro TroCHOACTBa HAXB Belblo (corpus posses-
sionis). Ilpamwbpamu MOryTs GJIY:HKHTH: pa3CTaBjeHle KalKaHOBDL M CILIEORD a4
J0BaN IHYH, packmgniBamie chrefi xaa JoBam pHIOE, 32Ka3b BEEH, KOTOPHIA

versis temporibus capiatur, ut puta cum aedes ex duabus rebus constant, ex solo et super-
ficie, et universitas earurm possessionem temporis immobilium reram omunium mutet. Cy. raxike
L. 7§ 1 D. 10, 4. K» nocabxyoueny cp. Windscheid § 175a, up. 2, § 152, up. 6.

9 L 23 pr. D. 41, 3 (sn npaM. S).

0 L.30 §1D. 41, 3. Pomponius 30 Sab. Labeo libris epistularum ait, si is, cui ad
tegularum uel columnarnm usucapionem decem dies.superessent, in aedificium eas conjecisset,
nihilo minus eum usucaptarum, si aedificium possedisset. quid ergo in his quae non quidem
implicantur rebus soli, sed mobilia permauent, ut in anulo gemma? in quo verum est et au-
rum et gemmam possideri et usucapi, cum utrumque maneat integrum.—Takoe pasaugie BB
cyis0% Baaxbuin ad interdicta w Bzaxbuis ad usucapionem nmbers MBcro u Bb HEKOTOPHIXH
Apyraxs caydaaxs, Hanp. L. 16 D. 41, 3.

it Cu Dernburg 1, § 177.

22 Tloaromy % L. 2 § 3 D. 43,1 naeres interdictum apiscendae possessionis.

13 L. 8 D. 41, 2. L. 153 D. 50, 17. Paul. 3, 2, 1.



3arbyMh BB Halue OTCYTCTBIE IPUHOCATCA Kb HAMB BB JAOMb HIH CRJAIBIBAIOTCA
Ha Hamell 3emab. Bb artux® eayyaaxs He TpedyeTcd XJdA YCTAHOBJEHiA Baaxh-
HiA eme oco0aro 3axBara BemeHd, Takb KaKb BOJA TOCHOJCTBOBATH BHIPAKCHA
yae 3apanbe, a darxrmyeckoe rOCHOXCTBO YCTaHABINBAETCA 0e3b Halero yvacrid,
Oaarojapsa sapanbe cybBiaHHEIMB IpPECIOCOOJEHIAMD 4.

2. Animus domini meo6xozaumoe yeaosie npiodpbrenia Baaxbuis. Ho 310
He 3HAYATH, YTO BAaxbiems, iedas BOCIOJAB30BATHCA BIAXbIbYecKOH 3aMHTOH,
0001CeHs 65 KAHNCOOMS OMOWABHOMS CAYua 00Ka3bieamd €604 animus domini.
Mo#HOo B1axBTh Bempbl, Kakb ¢BOeH COOCTBEHHOH, OYEHb JOJAT0 H HE MpeIupH-
HUMATh TakaXb ABHCTBifl, 3B KOTOPHIXH €b OYEBHTHOCTHI) OOHAPY:KAIOCH OHI,
yTO JHNO, 00Jajaiouiee Bewmpld, OTHOCHTCA Kb Hell Kakb possessor, & He Kakb
detentor alieno nomine. Ecam ®ro-1m6o o0padarsiBaerTh NOJe, :KHBETH Bb J0ME,
b3anTs Ha JOmMAZAXB, TO BTO INIPOMCXOJATH, MOXKETH OHTH, IOTOMY, YTO OHBb
COOCTBEHHHKb, & MOEETH OHTH H NOTOMY, YTO €My IopydyeHo oOpadoraTrh IoJe
Aas COOCTBEHHHKA, KUTh BB AoMbB BB KauecTsb cropomxa, Berbamars Jomajed 3.

Br BHRy aTOoro cpepHesbroBble NPAKTHKA COCTABHIH CJIOQKHBEIH pEecTps
TAKb-HA3BIBAEMBIXB Aactus possessorii gad oOJerdeHia JKOKa3aTeAbCTBA animus
domini u npubbramz Bb cayyab OTCyTCTBIA TAKOBHXE jAake KB mpucarb ',

B® BHacrodmee Bpema rocnojeTByerh mHOEwBO33pbHie. [lad xpoxasarenscrsa
HAJHIHOCTH animus domini He CHpaBAAWTCA ¢b HACTPOCHIEMD KaKAAro JTAHHAIO
KOHKDEKTHaro Biaagbibma, a 00pamaioTh ‘BHAMAHIE H@ M0 O0CHOSAHIE, U33 KO-
MOPAL0 GOZHUKAO €10 6radmwHie, M. Ha causa possessionis '7. Ferh 0CHOBAHIA,
Cb KOTODHIMH 1O €aMO# uxb npupoxb cBAsamb animus domini DO OTHOLIEHIO Kb
Bemy (HanupuMbpb, Kynad Bemd, «OTHATIe ed CHIol, mOXumieHie), @ ecTb OCHO-
BaHiA, ¢h KOTODHIMH 3TOTH animus He €BA3nBaercAd (HaeMb Bemu, NpHHATIC e
Bb NOKJ&XY HIH ccyny). [IpE nanudmoeTH causa mnepsaro poja y Baaxbibmoa
BEIH npejxnojaraerca animus domini, # Ha060pPOTH; KOHKPETHOE HACTPOEHIe ern
BOJH He u3cabryered.

Ho m aroro mamo. Heapss TpeGoBaTh OTH JHNA, KOTOPOE HYKA2ETCA Bb
pranbapueckoif 3amurB,; 4YTOOHL OHO KaiAwil pa3h JOKA3HBAJI0, HA OCHOBAHIN
Kaxod causa omO Biagbers. Pacnpenbiss Tamecrs JOKa3HBamid, IPaBO HEXO-
INTH H3B TOTO NOJO&EHiA, 4T0 exbiyerb XOKA3HBATB TO, YTO OTCTYNAETH OTH
HOPMEI, Kakad HaOMogaercAd BB wm3Hd. Mekay THMb Bb KU3HA, IPA HAJIHYHOCTH
(axTHYECKAr0 rocnojcTBa, HOPMAJBHEIMD HABICHIEMB NPEICTABIACTCA TaKKe Ha-
JAUYHOCTE animus domini y amma, o00JaJal0mar0 Belblo; EeJaHie yAepKuBaTh
Bellb Ha dymoe umA, OwTH detentor’oms alieno nomine, cocraBisgeTd ABJIECHIC
uckmounteasHoe. Iloaromy, ecaw 63 chopmw 0 62a0HiIW  UBHCMHOE AUYUO 00-
KA3AA0 HALUNHOCID PAKMULECKRAI0 10CRO0CBE HA0S 6ewydI0, MO Y HEL0 Rped-
noAQLACMCA % animus domini; €10 NPOMUBHUKS 63 €801 0uepedd 00.0CceHs
doxazams, wmo axmuueckoe 0CRO0CMBO MO0 AUUA 0CHOBAHO HA MAKOU
causa, €3 KOMOPOU npasgo ceAsvieaems He animus domini, a anvmus detinendi
alieno nomine (Haupowbps, Ha Hafimb Bemu). CrbpoBarenrbHo, JUIOO, NPHTA-
saioulee Ha Biaaxbpie, JOJEKHO 10KA3aTh HAJUYEOCTH COrPUS POSSESSIONIs; BOOPOCH

1 1, 55 D. 41, 1 IThering s Handwdrterbueh, erp. 419.

15 Cp. Ihering Scherz und Ernst crp. 63 caa.

18 Baron 8w Jahrb. f. Dogm. 7. 29; erp. 212 ea.

17 Bt aroMb, 1m0 Jepuni0ecxkoil TEPMHHOIOTIA, COCTOMTH pasiudie mexly concrete Wil-
lenstheorie n abstracte Willenstheorie. Cm. Besitzwille, rx. II. CoBpeMerHmie OpHETH, KO-
neuno, Beh xepmarca nocabimed Teopin, sambuaers Baron 1. c. cpp. 234, mp. 1. Cp. Takke
Dernbuwrg 1, § 179.



. — 61 —

0 HaamgHoeTH animus domini BO3HHEAETH TONBKO BB TOMB Ccayuah, ecam mpo-
TABHUKD YTBEDHALETH, YTO COrpus possessionis BB JaHHOMDB caydah ects upu-
3HaAKB He possessio, a detentio alieno nomine. Taxs eraBmacs BONIPOCH O XO-
KasareapcrBb Brapbuia o y Pomagws. Paulus. S. R. 5, 11 § 2. Probatio tra-
ditae vel non traditae possessionis non tam in jure, quam in facto consistit,
ideoque sufficit ad probationem, si rem corporaliter teneam 18,

B® cospemennofi amreparypb mnepsmifi o0paTHabp IOMEHOEe BHOMAHIE Ha
3TOTh BONPOCH lepunrs, m Bb 5TOMB 3acayra ynoMsmyTofi yme wxumrm ero ,Der
Besitzwille« 19,

3. Hro sawans moaomenie possessor’a man detentor’a, eMorpa 10 cBo-
emy animus, KOTODHIH onpexbisderca no causa possessionis, TOTs yie co-
XpaHAeTh 3€0 UONOKeHie. ATO BHpaxaerea BB npasurb: nemo sibi causam
Ppossessionis mutare potest?°. OxHa TOABRO nepembra HACTPOCHIA oOJazareas
BEII HE MOMETh UpeBpaTuTh ero m3b detentor'a BB possessor'a. ApeHgarops
HEe JUIIAeTDH IOPHIHYECKAr0 BIaXBHIA X03f4HHA 3eMAH TOJABKO BB CHIY TOr0, YTO
OHD Bo3HamBpurca Bmpens BragbTe 3ewae, Kakh €BOCI COOCTBEHHOI, xake
ecad OH'b IIPOJACTD APEHAYEMYID HMB 3eMII0 U 3aTBMB NOKelaerTh yIepkatsh ee
Ha AMJ HOBAro IoKyuareis; m mocab sToro Xo3amHs, cpasuiil 3emaio Bb apexny,
MPOAONKAETE CUNTATHCA BaaIbBabmemMsb, a apeHfazopdb ocraercd detentor oms Ha
IMA HacTOAmAro codcrsenmika *'. Jlas TorogMTOGH M3MBHIIACE causa Possessio-
nis, Hy#&HO, YTOOH 00JajaTeap Beul BHIPASHIL H3MBHEHie cBOero animus Pax-
mureckumu Onticmeiamnu, HanpasIeHHsEMu NPOMUBE CAM0L0 82a0bABYA Ger 22,
HIM 4TOOK OHH HAYAdB YICDHKHBATL BElgbwHA OCHOBAHIM HOBOI cABIKN ¢ npex-
HUMB BJaIbaboeMs Beuu 23, :

4. Toavko Odmwecnocobind® aumay Moryrs umbrs animus domini. Oi-
HaKO0, HBKOTOpHA HexbecnocoOHLIA JUOa—IBTH | cymacuexmie, a Takke, 110
PUMCKOIl TeOpiM, 0puiHYecKis duna—Mmoryrs npiodpbrats Biaxbuie uepess no-
CPEICTBO CBOUXD MpeACTaBHTE eI, \HAUPEMEDD, omexyHa 2%,

§ 22. Mpio6pkTenie Bragbhia (nposonmenie).

IV. Corpus possessionis. Qnmoro Ttoapko animus domini HEJOCTATOYHO,
uToOH cxbaarbea Bragbabmens. HeoOXogmMo mpucoemmHenie ¥b HEMY corpus
possessionis, T.-e. ycraHosjenie Taxoro (akTHIEcKaro OTHONMIGHIA JMIQ Kb Bell,
KOTOpPOE €OOTBBTCTBYETH CTPEMJCHIID JANG TOCHOACTBOBATH HAAB BElIbl0, KAKB
Haxb coberBennoii. OxoTHHKB, pasdcraBuBmiili ¢brn, He Biarbers XUYBI0, NMOKA
OHa He nomaxersb BB ero cbrm. YeraHoBaeHie corpus possessionis yaeTo cOCTONTE
Bb TOMB, YTO JABMKUMAA Bellp 3aXBaTLIBAETCA BB PYKH, MIN YTO JHNO BXOIUTH

8 Cp. L. 11 § 1—L 13 pr. D. 5, 3. Code civil, art. 2230.

19 Cu. raxke Kuntze op. cit. § 12, V—VIII. Huaue Hollander, op. cit. erp. 35 cia.

L. 3§19L. 19§1D. 41, 2. L. 5 C. 7, 32. Dernburg 1, § 179, np. 2.

21 Cu. L. 32§ 1 D. 41, 2. Cp. L. 5 C. 7, 32. Dersburg 1, § 179, up. 3.

2 Y. 12718 D 43.16.

28 1. 19 §°1 DT 41

2 L. 1 §3.20.22L.2D. 41, 2. L. 13 § 1 D. 41, 1. O ropuzna. annaxs cm. Odug.
4., § 27. 1.—Infans womers npioGphrare Baaybuie caws tutore anctore (L. 32 § 2 D. 41, 2),
& upi 1apeHin Jaxe G6esw auctoritas tutoris (L. 3 C. 7, 32). Om. 003 aroms Windscheud
§ 155, up. 13. Dernburg. 1, § 178, up. 8. Bapons § 114. Girard, crp. 270.
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el

Ha yuacToks '. OxHano Takie HaragjHeie, 0OpasHEE IOCTYORI TPEOYIOTCA AAJEKO
HC BCerja NpH YCTaHOBJAEHIM GaKTHYECKaro rocmojcTBa HAh Bellbio % 910 dakTi-
YeCcrOe TOCHOACTBO Ha a0 BO Bebxb ThXB cayuadaxs, xowda 6radmaeys 1o
00BIKHOBEHHOMY, HOPMAALHOMY 200Y 6euleil MONCEMS PAICUUMBIEAMS HA MO,
MO 6 HALOOUMCA u OyYdems HATOOUMBCA PHarmuuecku 65 e Pacnopa-
orcenau .

Rorza nmenno Ha Jammo Takoe oTHOLIEHIe CyOBekTa Kb Beum, 370 phma-
0TH BO33pBHIA, rocnogcTsyomia 8 o6opork . Boaswoe suauenie uwbers npm
3TOMB XO3AMCTBEHHOe HasHauyeHie Beu. PaKTHUECKOE TOCHOILCTBO HALD O6UNNCHU-
MOZi BEWBI0 HA JHIO, ecau OHAa BB Hameil custodia ®; mamp., ecam Bewp HaXo-
JUTCA BBH TNPHHANLIEKAUCMD HaMb 3aKpBITOMD nowbuenin (sBapTupa, JaBEa,
ABOP®) °; -HHOTA& XOCTATOUYHO, YTOGH BEU OHUIH CJIOKEHBl XOTA-OEl HA OTKpHI-
ToMb MbeTh (HaBo3b BB moxb, marepiaxs paa nocrpoiikm ma mberb crpoiikm).
Hepbaro Brapbuie ycramaBimBaers najdoxenie KieiiMa Ha Bemb, eCau BB TO ke
BpeMA JOCTYI'h Kb BelH CBOOOXEHD Jid JHANA, HAJOKHBIIAL0 KJIEiMo 7.

Boodme npu nepedaun Braxbuia oOHKHOBEHHO Tpelyerca Mewbe HHTEH-
CHBHOE IPOfABJIeHie PaRTIYECKAr0 TOCHOACTBA Jad upioopbrenia Biaxbuia, Hemean
npu  00HOCHOPOHHEMS 3axeamn Baaxbuia. Taxb,  OXOTHHED, npecabiyiomii
3BbpA, T0MKeHb 3aXBATHTH ero, 4To0H cTarbuBaaibisnens ®. Torb, KTO e-
JaeTb NyTeMB OAHOCTOPOHHArO 3aXBaTa CTAFh BJIALBIBIEMD 3eMEJbHATO YUACT-
Ra, HaXoxsAmarocd BO BIaxbHin Ipyrorod Juna, A0NECHB He TOJIBKO 3aBiaa-
ABTE (PAKTHYECKH YYACTKOMDB, HO W BEFLCHHIb OTTY1a NpE:KHATO BJaababma;

1 Ha aro yka3usaeth caMoe CIORO POSSessioi eM. o Hems Frums-IFek mb Holtzendorfs
Encykl. 1, erp. 471 (mo 5 max.). Cpi L. 1 pe. D41, 2. Paulus 54 ed. Possessio appellata
est, ut et Labeo ait, a sedibus quasi_positio, 'quia naturaliter teneter ab eo qui ei insistit,
‘quam Graeci XXTOY TV dicunts

2 L. 18§21 D. 41, 24 Paulus 54 ed. Si jusserim venditorem procuratori rem tradere,
eum ea in praesentia sit, videri mihi¢traditam Priscus ait, idemque esse, si nummos debito-
rem jusserim alii dare. non' est enim corpore et tactu necesse adprehendere possessionem,
sed etiam oculis et affectu argumentd esse eas res quae propter magnitudinem ponderis mo-
veri non possunt. ut columnas, mam pro traditis eas haberi, si in re praesenti consenserint.
et vina (radita videri cum claves cellae vinariae emptori tradita fuerint. L.51 D. eod.

3 L. 22 D. 41, 2. Javolenus 13 Cass. Non videtur possessionem adeptus is qui ita
nactus est, ut eam retinere non possit. L. 55 D. 41, 1. Proculus 2 epist... summam tamen
hanc puto esse, ut, si in meam potestatem pervenit, meus factus sit. Dernburg I, § 178, np.
4. Cp. thering »p Handworterbuch erp. 419. Ocu. 3saw. Baax. crp. 129 cxx. Windscheid
§ 153, np. 8.

Cu. kasyncruky y Wandscheid § 153, np. 7.

L. 3 § 13 D. 41, 2. Paulus 54 ed. Nerva filius res mobiles excepto homine (ep. L.
13 pr. D. eod.), quatenus sub custodia nostra sint, hactenus possideri, id est quatenus, si
velimus, naturalem possessionem nancisci possimus. nam pecus simul atque aberraverit aut
vas ita exciderit, ut non inveniatur, protinus desinere a nobis possideri, licet a nullo possi-
deatur: dissimiliter atque si sub custodia mea sit nec inveniatur, quia praesentia ejus sit et
tantum cessat interim diligens inquisitio § 14. Item feras bestias, quas vivariis incluserimus,
et pisces, quos in piscinas cojecerimus, a nobis possideri, sed eos piseces, qui in stagno sint,
aut feras, quae in silvis eircumseptis vagantur, a nobis non possideri, quoniam relictae sint
in libertate naturali: alioquin etiam si quis silvam emerit, videri eum omnpes feras possidere,
quod falsum est. Cp. Fwneeuws Xpauenie (custodia) kax®s ocoBaxie Biaxbnia IBWKIMOCTBIO
(1907).

6 Oreoxa meperasa kaoueli, kakbh €moco6n mepenayn BIaxbuis OTHOCHTEARHO TOBAPOB®,
Hax%ﬂmnxc.q Bb ckaaxb. L. 1 § 21 D. 41, 2 (8s npaw. 2) ef, L. 74 D. 18, 1. Dernburg 1,
§ 178, np. 8.

7L 15§1D. 18, 6 cf. L. 1 § 2 D. eod. n kb aromy Dernburg 1, § 178, up. 7.

L. 5§ 1D. 41, 1. Cy. sume § 9, I.—O saputuxs Bewaxs ev. L. 3 § 3 D. 41, 2.

S 3
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OKKyUaHTh IpusHaercs Biaaxbasmewms He .mpexie, ubyMbp ObiBuiiii Baaxbiens
y3HaeTs 00b OKKymamim um mocaxb aToro mim He 32X04YeTh BCTYNOMTH Bb O0pnly
Ch OKKYIAHTOMB, IUIM K€, HECMOTPA Ha 3T0, Gyers CHI0I0 BHTBCHEHS °.

Hanporuss, nepedaua 3eMeasHAr0 yYacTEAa CUATAETCA COBEPIIEHHOII m mpi-
obpbraTeap CTAHOBATCA OPHIMYCCKHMB BaalBibIeMD yi#e BB CHIY COrIauIeHid,
@CJAH OHO IPOHNCXOAHTH, TAEB CKa3aTh, Bb BALY YYaCTKA (KOrja nocabpHii, Hamp.,
BHIEHH b GamHm), Wi Jaie eclad npioOphraress BB CHIY COMValIEHIA OJHO-
CTOPOHHE 3aBIaxbeTs AOMOMB IIN YYaCTKOMB, Hamp., moceanred Tamsb .

He tpeOyerca coBepmenHo akra npioOpbrenia Baanbria Bb cayyab 1. Ha3.
traditio brevi manu. OHA COCTONTH BB TOMB, YTO Biaibiemds 1epeHOCHTH CBOe
Biaxbuie (00bkHOBeHHO BWheTh €Bb HEMB M IpaBO €OOCTBEHHOCTH) Ha TO JHIO,
KOoTOpoe 10 Toro Obwio detentor'oms Beuw (HampuMBph, apeHzaTopoms). Lpn
ATOMB i nepexonga Baaibuia wa detentor'a X0CTATOYHO NPOCTOrO COTAALICHIA
ero ¢b BIaXBJBIEMB, BB CHLYy KOTOparo cooTBbrerBeHHo m3mbuAerca animus y
detentor'a; corpus y Hero yie ObLIb Haammo 1.

V. [lpioopromenie eradmwnia uepess mpedcmasumeass H3gasua Bb Puwk
MO&HO OBLIO IpioOpbrars BIajpbuie yepess nodesacmisirs **. Ecaun noaBiacTHbe
ovban nexyaift m npiodopbraan Baagbuie AIA nexyJid, TO IOMOBJAJBIKA Kbaaxcs
Braxbabnews, gaxe e 3uaa o upiodpbrenin pmagbmia '®. [IpioGpbrenie Baaxb-
Hif yepe3db €60000HvIxs Npedcmasumeneii OBLIO JONYMEHO JHNIL Bb KIACCHYE-
crylo amoxy M. Jlaa Taxoro npioOpbrenia @pedoBaanch  cabiyomia yeaoBid:

1) IIpexcrapmuredb AOMKeHD AMBTL NoAMOMOUIE OTH NOPEICTABIAAEMAr0; 3TO
IIOJHOMOYie MOKETH OHTH HE TOJbKO (EUENidIbHEIMDB, HO, N0 MHBHIIO 0OJBIIMHCTBA
POMAHHCTORB, ¥ OOMMMB: JaBas UPEICTaBHTENI0 INOJHOMOYie HA yIpaBieHie H3-
BbCTHOH OTpacasio 1bab, npeacraBigeMbiii TBMB CAMHIMB YHOJAHOMOYHBAEIB €ro
npioOpbrare pas mero Baaxbuie Bemamum nmpn ynpasiaesin ybaawm 'S, Ilpn naamu-
HOCTH IIOJHOMOYis upejpcraBasgemsiii npiodOpbraers Biayxbrie BB TOTH MOMEHTH,
KaKb NpejcraBuTe]s Npiodpbas MAA HEro Bemb BB CBOE (aKTHYEcKOoe rocmoj-
CTBO; 3HAHIA MPEJCTABIAEMAr0 Q TAIKOMD 3aXBaTh DHMCKOE NpaBO He Tpedyerh:
»Possessio per procuratorem igmoranti quaeritur® 8. Eeam noaromouia ne 6vi-
20 dano, TO OHO Y#e noeab IpioOpbreHia Bem NpeiCTaBATE]IeMb BB CBOIO
BIACTH MO#ETHh ObITh 3aMbueHO arToMb 0oxo0Openia (ratihabitio) co eTopous mpes-
craBisgeMaro Juna 1.

2) IlpexpcraBureab JONEEHDB NOJYYATH BElb BB CBOK  Harkmuueckyro
garacms 18,

3) IlpexgcraBurens HOXKECHD HMBTH HaMwpeHie cOwaams 6AA0NALUEMS
npedemagasemaro . ToabKo BB 9TOMB caydyah npeicraBiadeMulil HeNOCpPeJICTBEHHO
€TaHOBHUTCA BaaxbapueMs 1, ecadm nepelaya BAagbHia coBepmesa JJsa mepeHoca

"L.3§7.8L.6§1 7 L. 25 § 2 L. 46. 47 D. 41, 2. Windscheid § 156, np. 8.

10 Cm. I)cmbuag L8 lT 1 f Cp. Windscheid § 153, mp. 5.

“L9§OD4IIL62p D21, 2. L9590, 12, 1. L. 9§ 2 D.6 2.

12 Gai 2. 89, 90. Brme § 21

13 L. 153L 3§12 L. 44§1D 41, 2.

1T, 53 D. 41, 1. Dernburg I, § 180, 2

15 Dernburg 1, § 180, mp. 15. Wtudschead § 155 o Iy b,

1‘3§5J.29L13prD4] L. 42§ 1 L. 49 § 2 D, 41, 2. L. 47 D. 41, 3.
L. 1. C. 7, 32. Windscheid § 155, mnp. 9.

17 Paul. 5, 2, 2. L. 4"'91D 41, 2. L. 23 (24) D. 3, 5.

18 Paul. 5, 2, 1... corpore vel nostro vel alieno. L. 3 §12 D41, 2.

9 L.1§ 20 D. 41, 2. Orcioza L. 1 § 9. 10 D. eod.
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cOGCTBEHHOCTH, COOCTBEHHAKOME Bemu. Ecam ke mpexcrasureas mpio6pbas Biaa-
AbHie Ha ¢BOe HMdA, TO OHB CaMb CTAHOBHTCA BJIAALBABOEMB U GOGCTBCHHEEOMD
nepejlaHHoit eMy Bemu, H 3aTBMB yiKe JOMKEHD NepeHecTH OCOGHIMB AKTOMD
Brajpbuie m co0CTBEHHOCTS Ha NpejcraBideMaro. sKerauie npiodpbern Baaxbuie Ha
HMS  OpeicTaBisgeMaro OOBKHOBEHHO NPEIN0NAraeTcd y IpeicTaBATEId BB TOMD
cryvah, ecim OHb 3aKIOYHIBL HA €ro mMA Ty ¢rbiRy, KOTOpas JeEHTH Bb
ocuopt mepepaun praxbuia (manpumBps Kymmo-npopaxy) 2°. Eeau ke mpexera-
BUTEJb 3aKMOUHID 3Ty cAbary Ha cBoe mMsa (1.-e. xbilcTBOBAIB, KAKB CKPHITHIL
npepcrasureas; OOm. u., § 46), To mpexmomaraeTcs, 4TO OHB H BIaxbHie # c0s-
CTBEHHOCTB Bemy mnpioGpbraers xas ceba ¢b Thbwb, yroOm BHOCKBICTBIN mepe-
HECTH MX'hb H3 HPHHOUOAJA 2!,

OcoGriii Buxs npioGpbrenia Braxbuia yepess upegcraBuTeas Msi uvbews
Bb TOMB Caydah, KOTODH § €pejiHeBBKOBHX'H 0PHCTOBL NOJYYNIL HA3BaHie
constalutum possessorium. Cayyail COCTONTH BB TOMB, YTO WOpHIHYecKil Braxh-
Jden’s Belld 3aKM0YAETH Cb APYIAME JHNOMB JOTOBOPBH, COTIACHO KOTOPOMY OT-
HHHG jopmanueckin Baapbiens OyAeTs yIEpKHBATE JAHHYIO Bempb y ce0d Kakb
detentor alieno nomine, a Baapbasuems es Gyae®h CUNTATHEA XPYrofl KOHTpa-
rea™s. Baagbuie mepexoaurs 3pbes 6e3n nmepegaun eamoit Bempu 22. OGHIKHOBEHHO
Belllb YAEPAKUBAECTCSA NPEKHAMD BJIAXBIBIEND “Ha. OCHOBAHIM Kakoro-im6o o0sa3a-
TeJbCTB2 HIH HHOH CABIKH, KOTOPYI OHB 4pu nepefayb siaaxbuig 3akIouaers
¢b HOBHIMDL BaaibiabneMsb (Hanpambps, sdapio Beilib, HO COIIAINANCE ¢b OLa-
PEHHRIMB, uTOOH OHB OCTaBWIADL ee MuB Ha mpasb y3yppykra 1m0 moeii cmeprw;
Bragbuie u COOCTBEHHOCTh HeMEJJeHHO HePeXOEATH Kb OTADEHHOMY, & JApPHUTEldL
upespamaerca Bb y3yppykKryapa, T.-el Bb AeTCHTOpA) *.

§ 23. Yrpata topuandecraro BaasbHis.

I. Baaxbmie yrpauusaercs €b yTparoi 00HOW0 33 08YXs HEOOLOOUMBIZS
aaemenmoss: corpus possessionis mmr animus domini. Bw yaeTHOCTE HEOOGXOAIMO
ormbraTe cabpyomie cayuan:

1) Yrpara gpaxmuneckod eracmu nads eewypro. Jaa asroro Tpedyeres,
BOPOYEMDB, HE BDPEMEHHOEC HAPYIIeHie COCTOAHIA rOCMOJLCTBA, HO NANTENBHAS, MPOY-
Hasg yTpara 3Toro rocnoxcrsa. Taws, Bragbuie cObmaBIIAME TOMAIIHAML AHHBOT-
HEIMD NPEKpAlaeTes Jilib TOrKd, KOTLA HTO KUBOTHOE ONNYAETh, T.-8. MOTe-
pAers crpesieHie BosBpawaThed oMol . Braxbuie HeABmARMOCTBIO yTpaunBaeTeH
(waxp ywme OwIO yrasano Bb § 22, IV) He ¢b TOro MoMeHTa, KOria KTO-IHGO
32XBaTHID 9Ty HEJBIKUMOCTH, & JUIb €b TOMO0 MOMEHTa, KOI'Ma Biarbiems
y3Haab 00b 9TOH ORKYHANiH H He CMOID ILIH HE I0kKEeJalb BHTBCHITE OKKYIAHTA.

20 L. 20 § 2 D. 41, 1. Reservatio mentalis (O6m. 4.; § 39, IV, 2) co cropous npoxy-
patopa ne mybers 3uavenmis; cm. L. 13 D. 39, 5; cp. Bupowens L. 37 § 6 D. 41, 1 n ks
aromy Dernburg I, § 180, np. 14. Windscheid § 155, np. 7 1 Ta.

2 L.59 pr. D. 41, 1. L. 74 D. 17, 2. L. 2 C. 7, 10. Ko BceMy nsioxesHoMy cp.
Dernburg 1, § 180, 3. Ha use mvA ylepxmBaers Bemb umepeBoduuxs (moura)? Windscheid
§ 155, np. 6Ba. ]

2 L. 77 D. 6, 1. L. 18 pr. D. 41, 2 (ex. § 18, mp. 8 Brume).

23 L. 28. 35 § 5 C. 8, 53 (54). [loapodnbe o const. poss. cyu. y Dernburg I, § 181.
Windschewld § 155, np. 8 —8e.

'L. 3§13 D. 41, 2 (ew. § 22, np. 6). L. 44 D. eod. L. 5 pr. D. 41, 1. L. 13 pr.
L. 25 pr. D. 41, 2. Windscheid § 156, np. 3 -7.
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2) Jleaanie gaadmwasya omuydums eaadwmie ®. D10 weianie I0MEHO GHTb
BHIPDAKEHO NBEcnOCOOHBIME JHOOMSE %; 32 HexbecnocoOHBIXE I BACTBYIOTS UXB 3a-
KOHHEIE NpeAcTaBuTe.H ¢, .

3) Cmepmys 6radmavya. Besxoe npioGpbrenie Biaxbuis opmrurapHo; 1o-
9TOMY Ha HACIBIHAKOBH BaajxbHie yMepmmaro He NEPexXOXNTH ipso jure: o
T0LKHLL caMu npioGpbern Baaxbuie nacabyersennnvn Bemanmu 5. Ho teuenie y3y-
Kamif, HAYaTOH yMEPIINME, 0e3b NepeprBa IPOJONKACTCA H IAA HACIBIHUKOBD,
II0K2 KaKOe-IM00 TPeThe JHOO He 3axBaruTh Baagbmism C. '

4) T'udeas sewgy wuaw o6pawerie es 6s res extra CoOmMMErcium TaKKe
YHIYTO:KaI0TH Baaxbuie 7,

II. Ecan snaxbuie yaepxusaiocs wuepess nPedcmasumenn, T OHO mpe-
RpalaeTcsa Bb CABIYIOMHAXD CAYUAAXE:

1) Baaxbuie npexpamaercsa 10 6041 6aadwasua, 6camdemeie eio cMepmu
1 wubesn eewyu .

2) Ecau eaadmwaeys evummenens u3s rocnoncTsa HaI®b BEIIBID, TO OHB
BCe-TaKM COXpaHAeIbs Buaibuie, mOka ero mpexcTaBuTedn eme BITBIOTH Belbio
Tas1 Hero Y,

3) Eemr npedemagumeny evimmenens uss 10enodcmea nads sewsnio, to
NPEeICTaBIgeMbld IPOAONKAELTD BIAXBTh, TMOKAWALA HETO CAMOTO HEe NPEKPATH-
Jachb  BO3MOAHOCTH Bo3xbicrBoBa1b Ha Beufp '°. IToaromy IIpejcTaBiIAeMblil He
epecraers BAAABYR, ecau Hacmrie OBLIO HANPABICHO FOIBKO OpPOTUBE IPEACTa-
BOTENA JHYHO (Hanpumbps, cochjum Nporsaiu c¢b yyacTka JHIHO HEHABHCTHATO
UMD apesparopa). Jdaxbe mupencraBideMsii He mepecraers BIATBTH, ecam ero
pEACTABATENb YMEPD, COMEeN®s Cb yMa/ u T. . M. Feinm seMeipHEH yYACTOKD
3aXBa4YEH'b TPETbHMD JUNOMb 65 0IRCYMEmGie Npedcmasumessn, T UpercTaBige-
Mblii Tepaers BaaxbHie TOabEO BB ToMD exyuab, ecan PEJICTABHTENb, Y3HABRD
00'b OKRyNANil, HE CMOrb HAN HE I0AKeNAIb BRETBCHITH oxkynanTa 2. Eecanm xe
MPEACTABATE]Nb YMBIIJICHHO Wl 10 HEeOPEKHOCTH JONYCTHIH, YTOOH TPEThE JHIO
3aXBATHIO YYacTOK®, TQ 10 KOHCTHEyuin IOcrmmiama (L. 12 C. 7, 32) saaxbaie
YTpaunBaeTCA IJAA NpeAeraBlaeMaro Jumb mocas Toro, Kakb OHB CAMB Y3HAETDH
00b OKKyHANIl H He HOKEIAeTh HIH He CMOKETH BHTBCHATH OKKYHIaHTa 13,

2L-178§1 L. 44§2 L.3§6 D. 41, 2. Cp. L. 153 D. 50, 17. L. 8 D. 41, 2.
Dernburg 1, § 182, np. 10, c¢p. Windscheid § 156, up. 1.

3 L. 29 D. 41, 2, cp. L. 27 eod. Dernburg 1, § 182, np. 11. Windscherd § 156, np. 11.

! O6% ycaoBrOM® kexawinm yrparnrs Braakuie eM. Q6w 4., § 36, up. 9; nporusopkuie
Mexxy L. 18 § 1 D. 41, 2 m L. 34 D. 41, 2 n L. 18 pr. D. 43, 16.

$1.23 pr. 1. 30 § 5 D. 41, 2.

5 L. 20 D. 41, 3. L. 6 § 2 D. 41, 4. Bume § 11, A. 5.

1 L, 3035701, 4. 2.

8 L. 30§ oD 4], %

9 L. 1§45 D. 43, 16.

10 Taxs Dernlnorg 1, § 183, 3. Cp. Windscheid § 157, 2.

1 1L.31D 4,3 L.3§8L.25§1L.31D.4l,2 Cp. L. 40 § 1 D. eod.
2.5, DA . 43, 16. L. 44 § 2 D 41, 2. Dernburg § 183, mp. 5.

18 Dernburg 1, § 183, np. 6. Windscheid § 157, np. 4. Arndts § 143, up. 1.
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Taaga IV. 3aunra opuImueckaro BJIANBHIL.

§ 24. 06wia 3ambyania.

[. Bragbuie saupmaercs, TIaBHEIMB 00pa3oMb, Takb HA3HBACGMBIMH BJIA-
1bAbYeCKIME HHTEPIAKTAMK L. D1TH HHTEPIUKTH BBEIEHH DIUETOML mperopa. Ouir
pasybasiorea Ha interdicla velinendae possessionis w int. recuperandae posses-
sionis, cMOTPS IO TOMY, SBIAETCA JA NPEIMETOMD HUHTEPAHKTa 0XpaHa BIaxbuia
OTh TPO3AMAT0 €My HapyuleHid H OTh YaCTHYHKIX'b BTOP:KEHiil, NI BO3BPATH
OTHATAr0 Baa bHiA 2.

II. Xapagrepnoii yeproii BeBXB 3THXDH HHTEPIHKTOBD ABIAGTCA HEB03MOMNC-
HOCMD GO3OYHCOML NPU CROPT 0 BAAWHEN 60NPOCS O MNPAGIL HA B2ADWHEE.
[Ta, 3rOMBH HMEHHO OCHOBAHO DPABNHYIe MEELY peliforiwum, T.-e. CIOPOMB O npasb
(manpuMbpb, 0 COGCTBEHHOCTIL) 1T POSSESSOriuit, T.~e. CIOPONS 0 Baaxbmiu (§ 15, IV).
Ilpotups 1EKA O BAALBHIM HENb3dA CCELIATHCA HA MPABO COOCTBEHHOCTH I HEAL3H
Jake COCMUHATE BB OJHOMB Ipoumecch TOro @ gpyroro mcka. IlosTomy 3aiiura
prarbuidg 3HAUHTENBHO YCKOPEHd CPABHATENBHO ChH 3AUIMTION IPaBa COOCTBEHHO-
erir. Jlaa BIaLbAbYECKOH BaIIATH JOCTATOYHOHIOKABATE HAJNAYHOCTL BIaxbHid m
ero HapylieHie; Ais 3ammTsl mpasa coGeraéhpoctn (relivindicatio) Tpedyercs ao-
KA32TEJIbCTBO epPB006pasHaro wian npousRegHaro npioopbredia COOCTBEHHOCTI;
ecat unbas wBero upousBoTHBI CHOCOOD,NT0 JLOKa3aTENLCTBO Abaaercd Ha-
ETOIBKO TPYAHHMD, Y4TO OHO BB cpefHie”BBRa Woayuuio Hassamie probatio dia-
holica. DTo 0OBACHACTD, MOUEMY BRAOMWIOULIN COOCMBEHHUKES, 63 CAYUAND Qe

1wiA €10 6aa0wHIA, 00BIKIOGEIHO NPEInoMwMaenms 0Af 603GPAMA 8% CBOU PYKU
ey 00paLaIMBCA e Ks Her vindic@lio, a Ks UCKY O 6AA0WHIN, KARD ICKY
doxbe cxopomy 3. 910 00BACHARTH Tawke, noyemy lepuArb CYHTAdB 3AKOHOXA-
TeALHEIMD OCHOBAHIeNS SamuTsl Biaxbnia crpemaenie ykpbuure moaomenie coo-
CTBeHHIKA, NMPaBo KOTOParo Hapymeno (cm. Bume § 17, IV)..

Tarumsb 00PA3OMByZI3B GHOPOBB O BAALBHIN NPHHIHAMIAJIEHO HCKIIOYEHH BO-
mpock 0 npasb ua BaaibHiesBemplo; HO, ¢b APYrofl ¢TOPOHH!, phileHie HO HCKY
o saaubuin ne uvbers oxoHuamersnaro 3awauenis. Jumo, moGbmExennoe BB
cnopb 0 maagbuin, Mokers 3arbMb npexbasurbh rei vindicatio u, TOKa3aBb CBOE
P2BO COOCTBEHHOCTH, ICTPeGOBATs Bemp y NoObAmBmAr0 Bb HEpBOMB cHOPH
paarbapna-Heco0eTBeHHIEA. SalliTa BAaibHIAZ HOCHTH, CIBIOBATEABHO, TOJBKO
NPOGUIOPHDLIE XAPAKTEPS.

JT0 SICHO BHIPAAEHO BB cabiyomuxs Mberaxp merounnkosb. L. 12 § 1
D. 41, 2. Ulpianus 70 ed. Nihil commune habet proprietas cumn possessione:
et ideo non denegatur ei interdictum uti possidetis, qui coepit rem vindicare:
non enim videtur possessioni renunciasse, qui rem vindieavit, T.-e. ,c00CTBEH-
HoeTh He umbers HAYero o0maro ¢b BAabHIEMb; HOJITOMY, €CJl JHIO, KOTOpoe
HAYAJO Vike BNHINIIPOBATh Beuls, HempaummBaers (y nperopa) interdictum uti
possidetis, To eMy He OTKa3nBAETCA BB STOMB MHTEPAUKTS, 100 TOTH, KTO Mpeib-
apmrs rei vindicatio, He cumraerca oTkasasmmMcs oOTb Baaxbmia“. L. 14 § 3

e

1 0 samorh Biaxbuiagies nowouwpio komxmkmilt cym.: Kipp y Pauly- Wassowa IV, 1,
crp. 855 ca. Windscheid § 161. Dernburg 1, § 188, 3. R. Mayr, Condictio, erp. 217 cx. 357 ca.
2 Gai 4, 143. § 2 1. 4, 15. L. 2 § 3 D. 43, 1. O6» interdicta adipiscendac possessi-
onis cx. Windscheid § 158, up. 2. Dernburg 1, § 184, 1. =. n mp. 3.
8 (Cp., supouemn, Windscherd § 158, mp. 2.
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D. 44, 2. Paulus 70 ed. Si quis interdicto egerit de possessione, postea in
rem agens non repellitur per exceptionem, quoniam in interdicto possessio, in
actione proprietas vertitur, T.-e. ,TOTH, KTO y#&e BeXb CyAeOHHI CHOPH O BiIa-
ibuin, BBb cayuyab npexbABIEHiA HMDB HEKa O HpaBb Ha Beupb HE yCTpaHAeTes
srenmentieif (rei judicatae), Takb KaKb BB HEpPBOMB clydab OHB Bexb CICPB O
Baa bHiM, a BO BTOpoMs BO30YIHAB ¢mopb O npasb codcrBenHocru“; cabposa-
TEJbH0, BO BTOPOMB lpomecehs wwms eadem quaestio, npu HATHYHOCTH KOTOPOIl
TOJBKO W jpouyckaercs exceptio rei judicatae (Cm. Odwmr. wacrs § 59, II, B. 1, b.).

§ 25. OtababHbIe MHTEPAMKTSI.

I. Interdicta reltinendae possessionis. BB waaccuuveckoms npasnw cyme-
CTBYETH 1Ba TAKHXB mHTepimkra: interdictum -uti possidetis xaa samuTe BiIa-
1buiA #edsusicumviny Bemwamu 1 interdictum utrubi gas samyrrsl Bragbuia deu-
sicumocnamy. Oda MOJYyYHaN CBOE HMA OTH HAUYAJBHBIXB CIOBBL Qopmy.as .

1. Interdictum ute possidetis npuMBHANCST Bb TPEX'D PASMUUHBIXD CAYYAAXD:

a) Ilepemiii eayuaii cocroumrs BBH cabryomems: [Ipnm BosOyxuenin coo-
pa 0 npasm cobcmeennocmu Ha YYACTOKB Yaecro, Bmberbs ¢b ThMb, BO3HH-
KaeTDh CIOPH O TOMB, KIMO U3% CHOPAUULE ACHAEMCA e.xzadw.%z.:,e.ua Geuyu .
Ho Baapbaen®s Bemu BB npomeceb o npa,ﬂ;k €O0CTBEHHOCTH SABJACTCA OTBBTYH-
KOMB, 1 moroMy onus probandi (O6m. &. §y58) ¢ GOABLICIO TAKECTHIO HOHKHTCA
Ha €ro NPOTHBHHKL, HEKEIN Ha Hergs npm}w, BCET0 JOJECHB J0Ka3aTh CBOC
IpaBO COOCTBCHHOCTH HETEU'h; CCIIL (@MY 9TO, He) yAQCTed, TO OTBBTUMKD 0CBO-
fokracTes 0e3h BEARHX'D J0Ka3aF@ALCTBL €b) csoeii cropouul.—Iloaromy phme-
Hie Bompoca O Biraxbuim ToEHOMpeMieCTBOBATL paseMoTpbuio nponecea o npash
€OOCTBEHHOGTH, YTOOB OUpeiBauTh, KTOMBE HOCHBIHEMD OYICTH 3aHUMATH poIH
HCTIA M KTO—OTBbBTUNKA. Jas 9woii mwhan npmndbraim ®e int. uti possidetis 2.
Cynpa poamend OmIH ONPeLBANTBy) KTO U3B CTOPOHB BIAXBIH CHODHBIMB Y4acT-
KOMB BB MOMCHTH H3JIAHIA OHTEPAMKTa nec vi nec clam neec precario ors npo-
tuBHEKa (ab adversario®), Bw 8toms cayuab int. uti possidetis HocuTs MO Cy-
IeCTBY xaparrepsd actio pra@judicialis, T.-e. paspbuaers BOIPOCH O HAIMYHOCTH
mapberuaro cocroamia npaps (eM. O6m. 4. § 14, II). Jarepamkrs, kpomd Toro,
mwbers 3pbes xapakreps interd. duplex, T.-e. MOJ0HeHIe CTOPOHE OFMHAKOBO: Kaik-
Ias yTBEP/HKIASTH 30 c00010 BIajbHie 1 TpedyeTs ero NpusHaHis OTD DPOTHBHUKA .

b) Brmouennas BH (OpMyldy HHTEDAMETa OTOBOPKA ,Nec Vi nec clam nec
precario alter ab altero® mpmpaers HHOTAZ dTOMY zmmepdumn Y perynepamop-
Mo xapaxmeps, T.-e. BeLeTs Kb BO3BpaTy OTHATaro BIaxbmia. Eemm cyxba

! Qopwyxa interd. uti possidetis s» L. 1 pr. D. 43, 17: ,Uti eas aedes, quibus de
agitur, nec vi nec clam nec precario alter ab altero posmdetls, quo minus ita possideatis,
vim ﬁcrl veto“. Cm. kb atomy Lenel, Edictum perp. § 247. ®opmyny int. utrubi Lenel op-
cit., § 264, na ocwomanin L. 1 pr. D. 43, 31. Gai. 4, 160 u 150 Boscranosasers cibi. o6pa-
30MB: Utrubl hic homo, quo de agitur, majore parte huJusce anni nec vi nec clam nec pre-
cario ab altero tuit, quo minus is eum ducat vim fieri veto“.

LR i 3 D. 43, 17 §: 4 .J. 4, 15. Gai 4, 148.

3 § 4a. J. 4, 15. ;L'm pa.cnpen,'lsﬂema MEK1y CTOPOHAMH poxed Herua u orebrumka BB
camMomt cnopb o B:Ia:xhum Bh KIQCCHYECKYI) OMOXy npoucxoinaa T. nas. fructuum licitatio:
Biaxbnie Beulpi0 Ha BPEMd ATOTO CHOPA NPHBHABAAOCH 34 T5MB, KTO OGASKIBAICH YIIATHTH UPO-
THBHAKY (OIBUIYI0 CyMMy Ha Caydyail NpOMrpslla npouecca. Gai 4, 166. Bwb cpeiueBbkosoms
n uosoMs upasb s aToil nbam caykuTs 0c060€ NPOH3BOICTBO: possessormm SUMMArLSSINAUM..
Cm. Windscheid § 159, np. 12. Dernburg 1, 187. Ea_pouas 121

tL.2pr. D.43, 1. L. 3§1D. 43, 17. L. 37 § 1 7§7J.4, 15. Gai 4, 160.

o*
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npu pasboph Bompoca 0 cocTodHin Baaxbuia Hafiters, 4TO AUNO, BAajgbiowec BB
MOMEHTH cHopa, npiodpbro esoe Biaxbuie myTem® HacHIiA, TAHHArO MOXMIICHIA
mad OpeKapHo OFb CBOEro IPOTHBHHEAQ II0 CHOPY O BaaxbHim, TO OHB IpPHCY-
#1aeTh BIaLbIbIA BEPHYTH YYACTOKS CBOEMY MPOTMBHHEY—HeBAagbasny °.

¢) Tperiit cayyaii npnvbHeHia HHTEPANKTA OTHOCUTCA KB TOMY CIAyvYai,
KoTIa KTo-1060, He npemendya Ha 6aadiviie, 0e3n0KOUMs 6aadmwHie OPYLOw
AUy WIA IyTeMb GaKTHyccKaro BO3LBHCTBIA HA Y4acTOKD IPOTHBL BOIM Bla-
rhaena (manpuymbps, erpours, poers, chbers Ha Moeid 3eMab, UPCHATCTBYCTDH
MHB CTPOHTH, UYCKAETH CWIbHHI JBIMB Ha MOH YuacToihb), HIM NYTCMB CJI0-
BecHaro 3ampeuienia cosepmars Baaxbapuecsis ybiicrsia ®. Be aToM® cayuab
int. uti possidetis yxe me umbers xapawrepa int. duplex, HO HOCUTH XaPaRTEPB
TpaHOTO HCKR; CYAbSA OpPHCYXAaeTh OTBhTYMKA KB NPH3HAHIO BIaxbulg I b
npexpamenilo Hapyoienii Baaxbuig. Ecam npn mapywesin Baapbmia Opuas npu-
quHeHsl YOBITKM, ONH JOMEHH OmThb BO3MbBHIGHE BHHOBHHIMB '. Meks mora-
maeres TaBHOCTH0 Bb Teuenie annus utilis®. Ilo mercueninm 9TOrO. CPOKA OHB
raerea Bb paswbpb odoramenia orsbruEEa .

2. Interdictum utrubi 10 KAACCUMECKOMY NPABY JaBajdca TOMY U3b IBYXD
IPETEeHIeHTORs Ha Baarbuie deuocumoll Beurblo, KOTOPHI MpoBIazbad e 60.1b-
My YacTh NOCABAHATO roja, ecld TOJBRO OHBuHE npiodpbas Baaxbuia vi clam
precario ab adversario 1% xamxoMmy Braxbasmy npuciumoieaocs Biaxbaie ero
auctor’a (accessio possessionis) !''. CabpoBaTeJbHO Bb BIACCUICCKYIO DNOXY 3TOTH
HHTCDIUETD [OAYYALb DEKyIepaTopHHii xapaKTeps 2.

B suoxy JOcmumiarna 5ToTh MHIEPEFHKTH HCYE3Db; 15 3aUUTH BIaxbuid
IBMAMMEIMI BEIMIAMO CTAJIN NpAMBHATECH OpaBAIA, KOTOPHIA OBUIM BHPAOOTAHBI
xag interd. uti possidetis .

1. Interdicta recuperaidae possessionis. ITO—ICKH O BO3BPATE y&e yrIpa-
yennaro Baaxbmia. Cioxa orHOGaTes 1@ mmrepausra. unde vi m de precario .

1. Interdictum unde #i—XeJuxrHbll HCKH; OHB 3amMHIAETDH Baaxbisma,
KOTOPHIfi HACHIBCTBEHHO JUmIEHB CBOero Biaaxbuia. OHb jpaeTcd TOJILKO OPHIH-
yecxoMy Baaxbanuy * Medeuscumocmu '°. IIpepnonoxeniens €ro ABIAETCA ViS
atrox 17, T.-¢. Hacmaie Hah JHYHOCTHIO CaMOro BIaxbipna HIM €ro npejcTaBif-
TeAsd; Hacuaie 3TO JNOMKHO COCTOATH HIH BB TOMB, YTO saaxbaens He OBLIB
JONYIeHs Ha cBOH yuacTokd (prohibere), mim Bh TOMB, YTO OHB ObLTB H3THAHD

5L.18§9L.3pr. D. 43, 17. L. 53 D. 41, 2. Gai 4, 166. K» oromy Lapois
§ 120, 1, a B»_ wounk.

6 L. 3§2—4D.43,17. L.8§5D.8,5. L 5 § 10 D. 39, 1. L. 14 D. 47, 10.
1.. 11 D. 43,'16. L 52 § 1 D. 41, 2. He Tpe6yercs, uTOOH NPOTHBHHKDL yTBEPXKAANL, UTO
onb Baarbiens man OTpHUaTb Biarkmie morepubemaro. Windscheid § 159, mp. 5. Dernburg |,
§ 186, np. 8, 9.
S Y e, L. 3§ 11 D. 43, 17. Windscheid § 159, up. 3—3b.

8 L. 1 pr. D. 43, 17. Wandscheid § 159, np. 7.

9 L. 4 D. 43, 1.

0L, 1D. 43,31 §4J. 4, 15. Gai 4, 160. Paul. 5, 6, 1.

1y, 13 § 1—13 D. 41, 2.

12 Xors MCTOUHMHKH DPHIHCIATS ¢r0 kb interdicta retinendae possessionis. Gai 4, 148.
Paul. 5, 6, 1. Windscheid § 159, np. 2.

1L, 181D. 43, 31. §41J. 4, 15.

11 O gopumyzaxs cm. Lenel op. cit. § 245 u 238.

15 1,.18§9.10. 23—26 D. 43, 16.

5 1,. 18§ 3—8D. 43, 16. Ornocureasno L. 7 C. 8, 4 em. Bume OO0w. 4. § 55, I.
Windscheid § 160, mp. 4.

171, 18§3D.43, 16 ¢ep. L. 1 §29 L. 3 § 6.7L. 5D. 43, 16. L. 33§ 2 D.
41, 3. L. 9 pr. D. 4, 2. Windscheid § 160, np. h—T7.
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eb yuactsa (dejicere). Omewmuuroms ABAAEMCA LUY0, BUHOEHOE 63 nacuriu 1%
npu IMOM3 (e3PABAUUHO, 6AA0MEMS AU OHO YUACMEOMS 63 MOMEHING CNOPA,
wau yoce nepecmaaro eradnms ' (Bb 9Tomb OTimuie int. unde vi orb int. uti
possidetis Bb ero pexyneparopHoii ¢ysxmin). IIpoTuds 3TOTO AHTCPIUKTA HE 1O~
nycKaerca HE TOJILKO CCHIKA Ha npaBo (DETHTOPHOC BO3pA:keHie), HO Jawe
exceptio vitiosae possessionis (T.-¢. CCHIIKA Ha TO, 9TO WSTHAHHEIE Cb YYaCTHA
HCTeN's paHbiie caMb npiodpbas Braxbuie oTb 0TBETUNKA ITOPOYHEIND €noco00Mh
(vi, elam mum precario) 2°. OTRbTYMED DPHCYKAAETCA Kb BO3BPATY YIACIEA €O -
BehbMH naojaMH H IpupameHiayi (res cum omni causa) H Kb BO3MBIIEHIO
yorTKOBS 2. Ilo werevenin annus utilis BuEOBHEIE OTBbYaers Julib BB pasMb-
pb oborameuis *?; Bp Thxb ae paswbpaxs 0TBBYAOTH W HACABIHEKHN BAHOB-
uaro 2%, Ilo socmunianosy npasy 2* int. unde vi naBajed TakKe NPOTHBD JANA,
KOTOPOEe CAMOBOJABHO 3aXBATIIO YIACTOKB 63 Omcymemeie ero Biaxbasua 3.

2. Interdictum de precayio *. Ecam ¥T10-1100 B3A4B Bellb Bb N0Jb30BaHIE
precario, T.-e. 00 60cmpe6osaHiA, u 3arbME Npu TPeOOBAHIM XO3AMHA BemH He
BO3BPANIAETE BEllb TOTYach ke n TEMB Hapymaers posbpie, T0 OHB OTBBYAETH
no int. de precario m jomkens BoaBpaTnTs Bems n Bodwbernth yOmTKH. OHDB
0CBOOOKTAETCA, ecau BO3BpATh Beulu HeBo3MoxeH® 0e3b dolus u culpa lata en
ero cropomH 2. Bb oTamuie OTH 4HCTO-BIALBABYECKUX'B HCKOBb, IPOTHBDL interd
de precario MOKHO 3AIMIATHCH, CCLIAZEh Ha CBOE MPABO COOCTBEHHOCTH **.
DTOTH HHTEDJHKTH 3aJaBHHBaETH TOJbKO Bh 30 abre *. Hacabpuun otBbua-
0TH 32 BHHY npexapucra Bb paswbphicsoero odorauienisa *°.

§ 26. 3awura‘po6pocosberhare BrapbHia.

1. Jobpocosmwemnoe daadnwmie (bonae fidei possessio), xomopoe omem-
UALIS BCIOMB YCAOGLAME, HEOOXOOUMBIMG 045 Y3YKANIU 6eUlL, COCTABIAIOUILH
00BbeKTs BIALBHIA, 3auWiuiaemca, 0co0btmM3 UCKOMS, NOXOOHKME rei vindicatio.
DToTh HCKD jJaercd BAALBIBLY, n0Ka 0aéHoCmy ewe He UcCmexaq, u 100poco-
sheruait Brarbiens HE ¢Tadb,/eme coOcrBeHHnkoMb. Hexs uspberens moas mye-
HeMB a. in rem Publicsawa: Ero yeaosia crbpyouii.

erens n10mEedwb OHTh cyObexroMs Braybuig, Koropoe o0xazaers Bebm

18 Cy. o6s aroms L. 1 § 12—14 D. 43, 16. L. 1 § 15 L. 4 D. eod. Cp. L. 7 D.
43, 16. L. 3 § 10 D. 43, 17. Bapows § 122, np. 9—11. Windscheid § 160, mp 8, 9. Dern-
burg 1, § 188, np. 16.

L. 1§ 3.42L. 15. 16 L. 4 § 22 L. 33 § 2 D. 41, 3. Windscheid § 160, np.
10. Girard, crp. 278.

20 § 6 J. 4, 15. Tndscherd § 160 np. 15.

2t 1, 1§ 31—38. 40. 41 L. 6, 19 D. 43, 16. L.4. 9 C. 8, 4. IloxpoGuocru y Da-
pona § 122 mp. 12—I14. Windschewd § 160 mp 10.

2 L.1pr. § 39 D. 43, 16.

2 1,. 18§43 L. 2.3 pr. L. 9 pr. D. 43, 16. Cu. eme ocoSyio Hopuy 5 L. 1 § 156
L. 4 D. 43, 16.

2 I,. 11 C. 8. 4. Cu. Windscheid § 160 np. 1. Xeoemoss, Her. pmy. mp. § 101, L.

28 O6n actio u exceptio spolii, BHPAGOTAHHEIXL RB BUOXY pememiin, cM. Bapows § 123.
Windscheid § 162. Dernburg 1 § 188.

2% () ero xomcrpykninm cM. Bapows § 124. Wandscheid § 160 mp. 17. Cp. Devrnburg 1

2 pr. L. & § 3. 6 D. 43, 26.

48§3D. 43, 26. Cp. L. 6 § 4 eod.
8§ 7 D. 43, 26.
8§8D
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CBOHCTBAME, HEOOXOAUMBIMI JIfA TOTO, YTOOH Baayihuie MO HETEUEHIN 1aBHOGTH
00paTHIOCh BB IPaBO COOCTBEHHOCTH. SAUHTA TAKOTO BiarbHia gocruraeres ThNB,
4TO MPeTops BB (GopMyrd. mcka mperuHECHBACTH CYALB npedno.soxcumy (cabaars
¢AKIi0), YTO XaBHOCTHH CPOKD Y:Ke HCTeKb, H 3aTBMB 0KA3aTH TARYI0 32UTY
BIALBABIY, BAKYI0 OHB OKA3aaB OH GOOCTBOHHIKY, eCIH Cb HCICUCHIOMD TAB-
HOCTH HucTend jxbicrBaTeabHo crbaanca On codcrBeHHEOM®. POpMyIa HCEA ria-
cHaa BBPOATHO (BB KJACCHYECKYo BIOXY) Takb: Si quem hominem As. As. hona
fide emit et is ei traditus est, anno possedisset (durmia), tum si eum hominem
quo de agitur ejus ex jure Quiritium esse oporteret, si is homo A°A° arbitratu
tno uwon restituetur, quanti ea res erit tantac pecuniae condemna, sin. p. a. .

Ii. B® gacTHOCTH YCAOBiA 3TOTO HEKA COCTOATH Bb CIBIYIOMEeND.

1) Herems pomkens Obab NOJYYATH OTHICKIBAEGMYIO BEb GO Gacdmwiie,
XOTA OB KpaTKOBpeMenHoe %, u 3arbMb ympamums 9mo eaadwiie.

2) Justus titulus 3. JoCTaTOYHHINEG OCHOBAHIEMD (raE®s 1 xaa yaywanim)
asnaered titulus putativus ; manpamBps, Momers mwbrs a. Publiciana TOT,
KTO KYOHIB Bellb Y CyMaclleJmaro, CUMTAA er0 3a 3X0pOBaro, XOTA TAKas
Kymna HmuroxHa. L. 7 § 2 D. 6, 2 Ulp. libro 16\ ad. ed. Marcellus libro 17
digestorum scribit eum, qui a furioso ignorans ewmpifurere emit, posse usuea-
pere: ergo et Publicianam habebit 5. _

3) Bona fides. Eemt taryaons unpiogpbrenia Baarbuia ssageres Ky~
npoxaxa, T0 hona fides TpeGyerca ak®. Bb MOMEHFH 3aKIOUEHIS TOFOBOPA
KYNII-TPORAMKA, Takh I Bb MOMEHT® mpioOpbrenia sranbuia ©. [Ipun saaxbrin na
Apyroxs THTYxb pocrarouna hona fides ss, MOMenTs upiodpbrenin Baaxbuim 7.

~4) Bemp joxxua OHTb res habilds, T.9e. €nocoduoii kb yayrami 5.

II. Ilpn mamrarocTn STHXHYEA0BHE 100pocosherunii Brarbiens noJIy4aersh
AdS 3amUTH cBoero Baaxbuigfa. Publiciafia. 9tors mCEB ZaeTh emy BO3MO-
Hoers npH yrparh BaarbHIAWBEpPHYTHBBEINP H3BH pPYEB XOTA I HE GCAKALO
mpempso auye (kakb peiyindieatio), Ho u3B PYE® 6cAKaw Mewwe ynpago-
MOUEHNHAL0, UIDME 0N [eams, Gaadwavya. A. Publiciana, TaxuyMs 06pasons, e
UMIDENL3 CuAbL NPOTHBH, CABAYIOMAXD JUIb.

1) Ilporuss cobemenruye eewspw. Ioexbauiit mwbers upornss a. Publi-

I Lenel op. cit. § 6C (59). Gai 4, 36. 065 ucropin aroro uexa Garard erp. 347 eax.
Xeocmosz, Ier. puv. up. § 68, IV; § 101 in. f.

2L. 12§ 7 D. 6, 2.

3L. 13 pr. L. 1—-L. 7§ 5 L. 8, L. 12 pr. D. 6, 2.

VL. 5 DNG2. ;

5 L. 2§ 16 D. 41, 4 Paulus (TexkcTs 5TOr0 ¢parMenta IPHBEIEHD BB § 11, A. 3)
OOHKHOBEHHO TOJIKYETCH TaKh, YTO CMHCTH COXEPEKAUArOCA Bh Hewh phumeHia ue NPOMUCOPIL-
wums npuseledHoi Toasko uro L. 78§ 2 D. 6, 2; a nmesno: Ilasers me x04ers ckasatsh Bb
L. 2 § 16 D. 41, 4, uro a. Publiciana coschys ue xaerca npn titulus putativus, no ormb-
928Th TOJIBKO, YTO NPOTHES caxmoro auctor’a (T.-e. cymacmeimaro OpoJaBla) IOKYNAaTeih He
VOKETD CCHIATLCH HA HHYTORHYI0 KYNIO-Hpofaxy, a motomy me umbers a. de evictione mpo-
TABL HETO U, NPEABABNAA KB HeMy a. Publiciana, nporass exe. dominii me mwberb replic. rei
venditae et fraditae; mporuss dpyuuxs auys nokymareas Momers yewbumo Bumnarts a. Publi-
ciana. Eern upauars npomucopnyic mexiy L. 2 § 16 D. 41, 4 n L. 7§ 2 D. 6, 2, 7o npex-
noyrenie moayuaers L. 7 § 2 cit. u6o arors dparsments cronts BH THTYAE Inrecrs ,de Pu-
bliciana in rem actione“, m31Bcs TPYZHO XOMYCTHTH HEIOCMOTPT KOMIAIATOPOBD IO BOIIPOCAMB,
kagaloutamMes aToro ucka. Vangerow, Pandecten 1 § 335, II, 1 ¢. Windscheid $ 199 mp. 5.
Dernburg [ § 228 np. 7. :

6 L. 7§ 11. 14 D. 6, 2.

7L.7§_12 D. 6, 2.

8§ L. 9§ 5 D. 6 2. Windscheid § 199 np. 11. Dernburg I § 228 np. 13.
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ciana poGpocopbernaro Braxbiabma, eme He 3aKOHYHBIIANO y3ykamid, exceplio
dominei; dT0H sKenmenuieil ows 00€3CHINBACLD HCKB .

IlHOrIA, OJHAKO, METEIh NOAyYaeTh NPOTHBE 3Toil arcmenmiu replicatio u
0lepPATBAETD BePXB Ja/ke HALb COOCTBEHHNKOMD. TaKOBb, IIABHEMD 00Da30Msb '*,
cayuaii, Korja HCTENb, BB CBOW ouepeils uMbers veplicalio ver venditae el lra-
ditae. Hanpunbps, wbBKTO HpPOjads H HEPEAAIB UYAYI0 Belb, & 3aTBMB CTals
coGCTBeHHHKOND es; npioGpbrareas nwbers repl. rei venditae et traditae upo-
THBH CCHLIEH TAKOTO JHNA HA ¢BO¢ npaBo coOcreenHoerd ''. Jpyroif cayvaii:
a00pocosberunit Bragbaens, BuuHmBimiii a. Publiciana, npioOpbasb Bews 0Th HE-
cOOCTBEHHNKA; COOCTBEHHMKROMB OBRLIO TO JIIIO, KOTOPOE Temeps Biaaxbers Bempio,
I KOTOPOMY npembsasicHa a. 1’ubliciana; HO Ko Bpemenn BumxaHifa a. Publiciana
210 mocabaHee JHIO CTaJd0 HACABIHUKOMB TOr0 JONd, KOTOpOe NPOAAI0 I Ie-
perano semp uerny. M BB 8TOMB caydal NpPOTHBDL CCBLIKM OTBBTYHKA HA CBOE
NpaBO COOCTBEHHOCTH NETEIs BHcTaBAAeTH repl. rei vend. et traditae, T.-e.
TpedyerTs, YTOOE OTBBTYNKD NPH3HAID AIA cedd 00A3aTeabHOH cLBAKY, 3akiio-
YeHHYI0 ero HacxbioaTeaeMb, X0TdA G OTHOCUTEJBHO Uy:mofi Bemu '2

2) A. Publiciana ne mwbers cnisl Rpomues @pyroww PasHOYNPABOMOUENL-
HA0 wa 60ame YNPasomoueHnaro Jo6pocosmemial0 saadmwasyd. Bb daerHO-
eTH, ecIm JBa Jnma KoOpocopberHo npioOphML Bemp 0ms 00M020 U MO0 Jice
auctor’a, TO TIPEINOYTCHIE OTJAETCS TOMY, KoMy BOHIB OHlIa NepelaHd paHbIie.
Eean e xsa anna hona fide mpioOpban Beus oTh pagHsirs HecoOCMEeHNUKOBS,
TO NPEATIOYTCHIC OTIAETCA TOMY, KTO BB)AAHHbLIL MOMEHTH Baapbers (melior causa
est possidentis, quam petentis) **. B$ Bugy ORpanmuCHiA EPyra Jalb, NPOTHBDL
ROTOPHIXD Cb yebxoms MOkeTh OHTh MpoBeneda a. Publiciana, caymamast xid
samursl bonae fidei possessio, mpaso WyOrumiaHOBCKaro BIafbabna MOKEETH GHITH
HAZBAHO OMHOCUMEALHBING GLUWHLLNEG, 1 Pasgoms .

NPHCY:KICHII0 OTBBTUNEA KBy Bo3SMBIICHII0 BCero, 4T0 BO3MbmaeTéa 1 Ha OCHO-
Bauin rei vindicatio. IIporuss a. Bubliciana Bo3MOokHHE TH e BeTpbUHBIA OpH-
TA3aHIA, Kakb 0 DpoTHBG rei vindicatio 5.

IV. A. Publiciana’in rem cay#nTs He TOALEO X00pocoBbeTHOMY Baaxbabmy
ad usucapionem, HO I canMoamy cobcmsennury eeupe. A. Publiciana He Tpedyers
CIOKHATO XOKa3HBAHIA NpaBa COOCTBEHHOCTH, & TOJBKO J0KA3ATENbCTBA HAJNY-
goern justus titulus m Baapbmia; bona fides mpesiommpyercd, moka He OyieTsb
fokasaio mpormsaoe '®. Ho, KOHEUHO, COOCTBCHHHKL oOpampaeres wb a. Publi-
ciana TOJLKO BB TBXB Cayyaaxsb, KOUEa OTBBTUHKOMB HE fABAAETCA JHIO, IPO-
THBB KoToparo a. Publiciana me Beerga Moiers OHTH IPOBCACHA, T.-€. JL0OPO-
copberumit Bragzbaems ad usucapionem. Bb Taxows cayuyab coOcTBeHHHKY HEOO-
xoxumo npudbruyrs Kb Goabe cxomuoii rei vindicatio.

¥'L. 16. 17 D6, 2 d

10 Cp. esepxs Toro L. 57 D. 17, 1, Windscheid § 199 np. 14. Dernburg 1 § 228 np. 15.

1L 2D, 21, 3. .

B L. 73 D. 21, 2.

BL.98§4D. 6,2. L.14 D. 20, 4. O nporasopkuim s L. 31 § 2 D. 19, 1 ev.
Dernburg 1 § 228 np. 15. Windschewd § 199 np. 13.

1% Dervburg 1 § 194, 3.

151,786 D. 6,2 Ulp. 16 ed. Publiciana actio ad instar proprietatis, non ad instar
possessionis respicit. § 8. In Publiciana actione omnia eadem erunt quae et in rei vindica-
tione diximus. Cp. L. 136 D. 50, 17 Paulus 18 ed. Bona fides tantundem possidenti praestat,
quantum veritas, quotiens lex impedimento non est.

16 Cm. peme § 11, A, Bb koHmb. Accarias, 1. II, erp. 862, mp. 2.



OTOB/IB 1II.

CepBuryrn. Cymepduyiti u smduressucs.

—

I'ntaga 1. O0ugia moJoskeHida 0 CePBHTYTAXE.

§ 27. Onpeabaetie.

I. CepBurytsl! mpoHajJexars Kb YHCIY jura in re aliena, T.-¢. TaKOXb
BCIIHEIX'D IPaBb, KOTODHA MNOAYHHIIOTH BEHbAYIAPABOMOYEHHOMY IO HEMY JHIY
H¢ BO BCHEXD OTHOUICHIAXB, & TOJBKO Bb ONPENBICHHOMD HANPABICHIM H ¢h ONpe-
Ibaennoii mbaelo. Orandie cepBATYTOB® OTH APYrHXB BUIOBH jura in re aliena
cocrouts Bb cabayomens. OTb 3220108010 wpasa (ceam CIATATH €ro 3a jus in
re aliena; ey. § 40, II) onu oTanyaQTCA-E5NB; UTO 103BOAAINTE CYOBEKTY HOIb-
30BATHCSA ©CTECTBEHHBIMH CBOHCTBaMH RAHHON Belly, TOTEa Kakb 3aJ0TOBOE MPABO
X2eTh BO3MOKHOCTb JHIINTH COOCTBEHHMKA er0 cOOCTBEHHOCTH H IIPOCTHPAECTCSI He
CTOJBKO Ha BEIIb, CKOJBEO HAl MbHO8YI0 WwiHocms Bemu 2. OTb superficies n
emphytewsis STH TNpaBa OTINYAOTCA TEWH, 4TO OHH HE BB CTOJb 3HAYATEIBHOI
vEpb orpanrINBAIOTE N101E30BAHIE BEMbIO 84 c00CTBeHHHKOMB. CepBATYTH BB CpaB-
HEHIM ¢h COOCTBEHHOCTHI) ABAAIQTCAPBTOPOCTENEHHLIMA NPaBOMOYIAMH Ha Bemp 3.

[1. CepsuryTn cyTh sewMuta npasa. KoHeuno, Noab30BaTHCA YY#OK BElIbiO
MOKXHO 0 BB CHIY 00A3AMEIsCHBEHHAI0 Rpasa, aMbiomaro cooTsbTeTBeHHOe CO-
Jepimanic (manpumbps, HaeM® Bemm Jaa n3pberHofl mbam), o pasamuie MeEIy
TAKAMD 00432TeIbCTBEHHEMS NPABOMB W CEPBATYTOMD 3HAUYHTEILHO.

1. Ob6asamenvcimeenine NpPaBo Ha IMOJB30BAHIC BeIIb0 YCTAHABIABAETD
TOJBKO NPABO M@ Oiicmeie AUy U CBASHBAETD TOABKO CaMO 00A3aBIIEECs JANO
i eT0 YHABEPCAJbHEIXB TPEeMHAKOBD (HacabiHukoss). Hamnpormss, cepBaTyTH
TaeTh HemoCPeACTBEHHOE TOCHOACTBO Haxh eewydvio. OHD coXpaHAeTh cuay 0e3b
BeAKaro m3vbuenia u Torga, xowda cayscawas eewyd Oydems omuyxcdena; Bo-
00me OHD CBASLIBACTD BCAKAL0 BAAOMABYUL CAYNCAULLN, GeUpt. SAMMIALTCS OB
BELIHLIMB HCKOMB NPOTHBD BCAKAT0, KTO INPENATCTBYeTh OCYIIECTBJICHID CCPBH-
TyTHaro npasa (actio in rem confessoria) &,

1 O repuuuororin mcrounukosds oM. Ilandscheid § 200 up. 1, § 201 np. 4. Dernburg
I § 235, up. 6. Ferrine § 362.

2 Dernburg 1, § 235, np. 4. Arndts § 175. Windschedd § 200, np. 2.

3 Windscheid § 200, np. 3. Q6B BKOHOMWYECKOMB 3HAYGHIM CEPBATYTOBL M. Deri-
burg 1, § 235, 3.

L. 2 pr. D..8.5. B85 §0 D, T, 6 0 8= 85 ae
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2. CymHOCTE 00A2AINEABCMBCHHAL0 TPABA COCTOATH BH BO3MOKHOCTH Tpe-
00BaTh OTH 00A3aHHATO JHOA U3BBETHRIXB OMUCMELHL OMPUUAMEALHALD UALU NO-
200CUMEABHAL0 coFepxkaHid. HanpoTuss, OTHOCHTEABHO CEPBUMYMO63, KaKb OPABL
Ha Beww, a He Ha xbiicTBifg, CcyumecTByers npaBmIo: servitus in faciendo consi-
stere mon potest. OTO 3HAYUTBH, YTO CEPBUTYTH MOEKETH 0043aTh Baaxbabna cay-
#ameld Bemm Kb TOMY, 4TOOB OHB 4ero-tubo He dmaaas (non facere), wam Kb
TOMY, YTOOB OHB Mepnivas Bo3xbicreie Ha Bewp (pati); HO HH Bb KAKOM®B Cay-
yah HE 00A3HBACTH €ro0 Kb TOMY, YTOOBI OHB COBEpPLIAND KaKiA-IN00 MNOJOMKH-
reapHniad ybilerBia (facere) . IlpaBo Ha noxoxkureabHsld xbicerBia Baaxbabua
Bemi OBLIO OBl He NPaBOMDB Ha Bemlb, & NIPaBOMbB 00A32TeJbCTBEHHBIMB.— PHM-
JAHE HACTOJIBKO MOCIBIOBATEILHO MPOBOJHAN 3TO OCHOBHOE BO33pbHie, uro ne
BO3JAraJl Ha COOCTBEHHIKA CJay:kaiiell Bemu IaKe 00A3aAHHOCIU PEMOHMUPO-
samd 6eUH, T.-€. NONIEPKHBATH €€ BBH COCTOAHIH, FOTHOMB AJA CAy&AOH. ITa
0043aHHOCTb, MO OOIEMY INpPaBILIY, JekajJa Ha CyOBEKTH CepBATYTHAro mpasa ‘.
Toapk0o npo oxHOMb cepBATYTh—servitus oneris ferendi—e1baano OBLI0 UCKANO-
yenie. OTOTH CEPBHTYTH COCTOANB BB HpaBb 0ZHOro Juma omepersb CBOK IO-
CTPOHKEY Ha moerpoiky (erbHy, KoaoHuy) apyroro Juma. B® aroms cayuak cod-
CTBCHHUKD COODY:KeHid, CAY:KHBIIATO ONOPOI0, I0JEEHB CaMb I0JIAEPKRABATL ero
BB TOIHOMD Xas aToro cocroaxim 7. Cpbaano 310 HexaueHie, BEpoATHO, B AHTE-
pecaxs COOCTBCHHNER CJAYRAUICH Bellu: KA3aJ0Ch HEKEJIATCABHBIMB JONYCKATH
IIOCTOPOHHEE JHOO HA er0 yYacTOKb MIM BB, Cr0 JAOMB¢AJA PEMOHTA COODPY:KeHid,
KOTOPO¢, TJIABHEIMB O0pa3oMb, CHYKHUFH HE 9TOMY JHIY, & CBOEMY COOCTBCH-
naky 8. Ho m orp 0043aHHOCTH Kb PEMOHTY, COGETBEHHHKD MOAKETH 0CBOOOJHTHCH
yepesdb derelictio cayxameid Bemym®.

3. Nulli rves sua servit "% CepBuTyTh, KaKb BEIHOC IIpaBO, HE MOKETH
OHITH YCTAHOBICHD Ha coGCmeeHnyo eewp cybsexma cepsuTyTHaro npasa . Cob-
CTBEHHHKD Yike BB CHIY IpaBa eodcrBeHHocrn umbers Beb 1h mpasomouis, Ko-
TOPHIA COCTaBAATH COAgPEaHie cepsuryTa. 1[03TOMY, €cau €OOCTBEHHOCTH H Cep-

5 L. 15 § 1 D. 8, 1. Pomponius 33 Sab. Servitutium non ea natura est, ut aliquid
faciat quis, veluti viridia tollat aut amoeniorem prospectum praestet, aut in hoc ut in suo
pincat, sed ut aliquid patiatur aut non faciat. L. 6 § 2 D. 8, 5. Ulp. 17 ed. Etiam de ser-
vitute, quae oneris ferendi causa imposita erit, actio nobis competit, ut et onera ferat et
aedificia reficiat ad eum modum, qui servitute imposita comprehensus est. et Gallus putat non
posse ita servitutem imponi, ut quis facere aliquid cogeretur, sed ne me facere prohiberet:
nam in omnibus servitutibus refectio ad eum pertinet, qui sibi servitutem adserit, non ad eum,
cujus res servit. sed evaluit Servi sententia, in proposita specie ut possit quis defendere jus
sibi esse cogere adversarium reficere parietem ad onera sua sustinenda. Labeo autem hane
servitutem non hominem debere, sed rem, denique licere domino rem derelinquere seribit. § 3.
Haec autem aectio in rem magis est quam in personam et non alii competit quam domino
acdium et adversus dominum, sicuti ceterarum servitutium iutentio. L. 12 D 33, 1

6 L. 11 D. 8§, 4.

7L.68§ 2.3D 8, 5 (cu. Bume mpnv, §). L. 33 D. 8§, 2.

8 Dernburg 1, § 236, wp. 7. Ferrini, crp. 490. Cp. oanako Karlowa R. R. G. II,
erp. 524. Girard erp 354, mp. 1.

9L.6§2D.S, 5. Cp. Tepy. Yuox. §§ 1021, 1022 Cospemennoe repManckoe npabo
Bh 00ILMOMB YHCTS 3HAETDH IpaBa 0CnGaro poxd, KOTOPHA O0A3HBAITEL BCAKATO COOCTBEHHHKA
u3pBernofl BeulH, Kakh TAKOBOrO, Kb COBEPHIEHIH NOAOKATeNbHHXB 1BHCTBiH (ymiara pedTH,
NOCTABKA HATYpoOil). AT0—T. Had. Reallasten. Cm. o Huxs Lepy. Yaox. §§ 1106—1112. Heusler
Inst. d. deutsch. Privatr. I erp. 344 cxa. Dernburg, das biirgerl. Recht. IIT erp. 545 ean.
Cosack Lehrbuch d. Deutsch. biirg. R. II, § 241.

10:1..26 D. 8 2.

ML 5pr. D. 7, 6 (85 § 1 mpau. 9).
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BUTYTHOE TPaBO HA BEmb COCJUHAMECA 63 00HOMS AUYMW, TO CEPBHTYTH MNpeKpa-
maered Bb eway confusio (wmxke, § 35, III).

4. CepBuTyT®H €cTh IpaBo Ha wyscyr Bempb. [loxs uMeHeM®s wyxoil Bemm
pa3ymbercs Belis, KOTOPAsA HE CTOUTH BB COOCTBEHHOCTH €yOBEKTA CEPBUTYTHATO
npasa. Ho amo He 3navwums, wmo OHA 002HCHA CMOAND 83 COOCMBEHHOCINY
KaK010-2u60 OpYr010 4UYA; CEPBATYTH OCTaeTed B cHab W TOria, KOrja €ay-
‘AT Bempb npeBparuTca BB res nullius (Hanpnybps, OyreTh AepedIHEBHPO-
BaHa COOCTBEHHHKOMB) 2.

§ 28 OrtHoweHie cepBUTYTOBL Kb npaBy coGcTBeHHocTW. Buabl cep-
BUTYTOB®D.

I. IlpaBo co0cTBEHHOETH 1 €EPBOTYTH HA TY /€ Bellb HAXOLATCH MEKLY
¢00010 Bb x0.22u3iw (eM. 0 Koaaudim mpapps OOm. u. § 17). d1a Roaamsia pas-
phmaerea npegocrasieHieMs HPCHMYIIECTBEHHArO OCYMIECTBICHIA JST COPBUTYTA;
yi&e 3aTbwb COOCTBEHHOKEH MOMKETH OCYIMIECTBIATH GBOE IIPABO ROCHLOADE], NO-
CHOADKY 9MO He MWWAems O0Cywecmeenio cepewmyma. Bb dToMNB cMbicab
MOWHO CKQ3ATh, UTO CCPBHTYTHBIA TPaBa O0PIMUNUBAIONS 60000y Npasa coo-
CMBEHHOCIU. I[o COOCTBEHHUKD, OOpeMeHuBHTii GePBITYTOND GBOI0 BEM(b, Orpa-
HIYUBACTES JUIMb HACTOJLKO, HACKOJBEO OCYIIESCTBICHIE ero opasb NpersaTerBo-
Bado Om ocymectBieniio cepeuryra !, JloaTOMy oHB MOEETH Aamke OOpPeMEeHATH
CBOI0 BeIIb JNPYIAMI CEPBHTYTAMH TAKOLOwike BOACPHAHIA, cCau dTO He ToNb-
aeTh OTHPABJICHIIO PaHBIUE YCTAHOBARHHAIO CEPBUTYTA (HHJIPII\I ‘bpB, yeTAaHOBIBH
cepBuTyTh Ipoxofa JaA cochradA e Mory JCTAHOBHTH TaKOf ke CepBHTYID i
xas cochbaa B; ycranoBuss A5 A CEPBUTYTH YepIaHisd BOABI, A MOTY NpeiocTa-
BHTH TAKOil e cepBaTyTh coCBiry B, €ean T0 103BOJAECTH KOMIYEECTBO BOIH) .
C®b jxpyroii ¢ropoHnl, ¢cyOHERTHh CEPBUTYTHATO IPaBa JONKEHD I0Jb30BATHCA CBO-
UMD CepBHTYTOMB civelifer, T.-eq HEPHAHOCHTH O0€3b HY&EIH Bpeia COOCTBCHHHKY
cayxauei Bemm n ero \Xoasiicray

[To mpespameHin CEPBHTYTHATO NPaBa €BO00JA COOCTBCHHOCTI BO3CTAHO-
BIASETESA ipsO jure, T.-e. 0e3b BeAKAro 0¢o0aro awra.

II. Pagrmyaerca JBa BHJLA CEPBHTYTHHIX'H NPaBb: servitules praediorum,
T.-C. NPEOiasbHbIE CePSUMmYmbt, M serritules persondrum, T.-e. AUAHDIC CEPBl-
mymot*. 11 v5, m xppyrie—Bewuslas mpaBa, T.-¢. NMBIOTH 00DLCKTOMB CaMy CIy-
JKQIIYI0 Belmlb T CBA3KBAIOTH Ka:KAaro BIaIBasma ed, kakb TaxoBoro. Ho oum
pa3anyaloTes N0 cydsexmy cepsumiyymnalo npaeéq, T.-e. IO TOMY JUIy, KOTO-
pPOMY NPHHAJIEKATH TOCHOXCTBO HALB YY#KOI BENIbio.

1. IlpexiaasHeie GEpPBHUTYTH MpeAN0JaraioTh HAJIHYHOCTH IBYX'H 3€MeJbHBIXD
yuacTtkoBs (praedia). 3agaya STHXE €EpPBATYTOBb—YBEANYHBATH XO3AHCTBEHHYIO
TOXHOCTL OJHOTO ydYacrka (praedium dominans, TOCNOACTBYIOLLH y4YaCTORD)
BEIBICTBIC TOTO, YTO €ro Hy:#kZAMD CIYKATH N3BBETHHA €BOIiCTBA APYroro yyacrra

12 Dernburg 1, § 236, np. 13. —Herounnkn coiepxars eume 01HO ofuee MOI0xenie OT-
HOCHTEILHO CEepBATYTOBBL: ,servitus servitutis esse non potest®. L. | D. 33, 2. L.33 §1D. 8, 3.
L. 15 § 7 L. 16 D. 7, 1. Ho aro moaoixeHie, BO BCAKOM® ciyuah, He Aok odno: TWind-
scheid § 200, np. 5; ero orsepraers Dernburg I, § 236, np. 14. Cp. Ferrini, crp. 492.

{ Windschetd § 209, np. 16

2L15084L2§ 2D.8,3.—L. 4 D. 43, 20. L. 19 § 2 D. 10, 3.

3 1...9D. 81, 06[1( 4. §17 L. Deynburg 1, § 237, np. 8 —10. Windscheid § 20S, np. 1.

L L, 1 D 8
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(praedium serviens, cayxauiiii yyaeroxs) 3. OTH eepBHTYTH YIPaBOMOUYHBAKTH
MOATOMY BCEIId COGCMBEHHUKA 10CNOJCIGYI0WMO YUACKER, KAKS 1MAK0E0L0.
Iloexs mepemaunm npaBa COOCTBEHHOCTH Ha TOCHOJCTBYIONI YYaCTOKDB APYroMy
aany ouu, Bwberb ¢b OpaBOMB COOCTBEHHOCTH Ha Hero, npioOpbraloTesa HOBBIME
coOcTBeHHNKOMS 8. 910 npuMbphs npaBa, HENPAMEHME 00PA3OMB CBSIBAHHATO CBb
eyoberToMB (cM. OOmi. waers, § 12, II). Ilerounnku nHOrza HA3HBAITE JakKe
CYOBEKTOMB 3THXH CEpBHTYTOBH camoe praedium dominans”. Ho BB Takoro
poOia BEIpAEEHIAXH He cabayers BujrBTL IOpHIHYECKOl KOoHETpyRmiu: praedium
dominans He 0JUTETBOPAETCA 1 HE BHETYIAeTh Bb KadecTBb CyOheKTa IPaBsb,
Kakbp-0H Iopurmueckaro Jnna °. Eeam 6w 0poimyeckas KOHCTPYKIIA Npexiaib-
HBIX'P CEPBUTYTORD ORLIQ TaKOBa, TO ITU CEPBUTYTH HE IOramadnch Osl Moecpex-
cTBOMB confusio npu coexuHeHin Bh OXHOMB JHIb npaBa coOCTBEHNHOCTH HA CIy-
KaWiif yuacToxs W CEPBATyTAa Ha HEro o.

2. JInyHble CEPBHTYTH, HANPOTUBD, CAY:KATH HHTEPECAMB ORPEOMACHHALO
AUY@; OHH TPHHANJICKATH TOJALEO eMy 1 He NMepexojdarh Aa#ke Kb ero Hacabi-
Hrkand %, CrbrosareabHo, CyOBEKTH NPABR MOKETH 00JaJATh OMH TOJLEO 920-
scusHenHo. I'1aBHHIE UYeTHpe TAKHXD CepBATyTa Gabayoumie: 1) ususfructus,,
2) usus, 3) habitatio m 4) operae servorum mig anmmalium.

I'masa I1. TIpegiadimeie cepBHTYTH.
§ 29. Oowifi nonomenia.

I. Ilpeniaapusrii cepBuTyfs, Fak®B, MBI TOJILKO 4TO BHABJN, NpeIHA3HAYCHD
CIYHATh HHTEpecaMd n3BBeTHare 3eMeldbHaro yuacrra (praedium dominans) u
NPAHALIEKNTS COOCTBEHHMRY STORO, YYacTka, Kakh TAKOBOMY. CBA3b CEPBOTYTA
€b TOCIOJCTRYIOUMMD YYacTROM®B, HepaspuiBHAA. CepBUTYTH HEOOXOIMMO LCPExO-
JIATH HA BeAKAro HOBary, npioOpbrarens yyacTka H, ¢b APYroil CTOPOHHI, HE MO-
KeTH OHITH OTYYHKACHD COOCIREHHIKOME POCIOICTBYIOWATO yYacTEA OTABALHO OTDH
caMaro yyacrra !'. 9TOoTh CEepBHTYTH 0003HAYAETCSI MOITOMY JAake BB HCTOYHII-
KaXb, KaKB 0C000e CBOICTBO TOCHOICTBYOIIATO YYaCTRa, Ha PAXY C€B ero ¢usi-

51..1§1D. 8, 4. Ulp. 2 inst. Ideo autem hae servitutes praediorum appellantur,
quoniam sine praediis constitui non possunt: nemo enim potest servitutem adquirere vel ur-
bani vel rustici praedii, nisi qui habet praedium. L. 12 D. eod. Paul. 15 Sab. Cum fundus
fundo servit, vendito quoque fundo servitutes sequuntur. aedificia quoque fundis et fundi
aedificiis eadem condicione serviunt.

6 L. 12D84(B'b1’1p1[\1 5). L. 47—49 D. 18, 23 § 2 D. 8, 3.

7 L. 12 D."8, 4 (8 upum. d): fundus fundo serwt L 12 D. S, 1 fundo... servitus
adqmrltur Cw. raxme L. 31 L. 13 pr. D. 8. 3. L. 30 (31) § 7 D. 3, 5... senleutla praedio
datur. -Ho HCTOYHMKH FOBOPATL Jake O TOMDb, HTQ PCCOIZ debetur appulsuq (L. 1§18 L. 43,
20) nam ager itner: aut actur servit (L. 13 § 1 D. 8, 3).—Boxbe Touyumd Buipaxenia: L. 17
§ 3 D. 8 2 110{, 1g1tur pollicetur venditor s qmdem strllicidiorum seyvilutem debert, se
non debere. L. 1§1D.8, 4 (s npun. 5). L. 30 § 1 D. 8, 2: si partem praedii nanctus
sim, quod mahe aut cuL ego Serviam..

§ Takyio RDHGT[!}I\,IJ,IE) upenmraerﬁ wanp., Bicking Pandecten oder Institutionem (2
u3x. 1833 r.), 7. 1§ 62, ,
g 9 Ow. Tangcrow 53 Anm. Windschevd § 57 npe 10. § 201 np. 6 Dernburg 1
3 238.
' 10 Cu. suxe § 31, 1.

1LE: 12 Da 8574, L.‘%SD.B 3: L. 47 D.18; 1o L 20 § | D. 41, 4.
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geckuMu  epofiersamm. L. S6 D. 50, 16 Celsus 5 dig. Quid aliud sunt jura
praediorum, gquam praedia qualiter-qualiter se habentia, ut bonitas, salubritas,
amplitudo 2. IIpegmerows npeliaibHaro CEPBATYTA MOKETH OBITH TOMABKO 3eMeb-
HBIfl JYACTOK®B, KOTOPHI HasmBaeTcda praedium serviens, caymaulii yIacroxb S

II. O6mia yeaosida, KOTOPHMB IOJKEHD YIOBICTBOPATH NpeliajbHEIE cep-
BATYTH, M OOmif cBoiicTBa KAAZATO NPENiaJpHATO CEPBHTYTA CBOLATCA Kb cab-
Ayomemy:

1) Cojep#anieM®s NpELiAJbHATO CEPBHTYTa MO®ETb OBTh TOIBKO TaK0e
N0Jb30BaMie CIYKAMEMD yIACTEOWB, KOTOPOE IMOJE3HO A Camow t0cnod-
CMEYIWALD  YUACKA, A He MOAvKO 04f 0AHHA w0 COOCMEEHHUKA, KK
amunoetn ¢, CepeaTyrd AOMEeHH ,praedii meliorem causam facere“ ®. He tpe-
Gyeres, 4yToOH 10JB3a s TOCHOACTBYIIAr0 yyacrka Onuia Henpembano ombun-
Ma Ha JEHBTH; CEePBOTYTH MOKETh CIYKAT H JUIS YXOBOJBCTBiA oOmTaTeeil
yuacTKa (BOIONPOBOAD JAs yerpoiicrBa (oHTama, servitus prospectus) °.

2) CepBaTyTh JM0JKeHB HMBTH causam perpetuam, T.-e. OHB JONKEHD
uMBTh CBONMB CONEpPIEAHIeMD TAK0e MOJL30BAHIE CAYKAUIMB YYaCTEOMDB, KOTO-
poe 0CHOBAHO A KAKOMS-AUG0 MOCMOAHHOMNS €10 €60ticery (BOLOTPOBOAD BO3-
MOKEHDh H3b 03epa Ch KEBHMDB KIOUOMB, HO He H3B NPYA 0€3b KIi0Ya); TOTHO
TAKKE WHTEPech IOCHOJCTBYIONAr0 YYACTRA BE WOJAB30BAHIN JONEEHD OHTH MO-
CTOAHHEI, A HE BDPEMEHHBHIH TOJBKO .

3) IpexiaxsHslit cepBETYTH, MO IPEBHEPHMCEOMY NpaBy, MOrb OHITH yCTa-
HOBJIEHB TOJIBKO MEKILY cocmowumy ydacTramp—praedia vicina °. Boocrbacrsin
0TH 3TOr0 TPeGOBaHiA OTCTYMIIIH I TAKE, HAEIBAEMBIXB TIOPOACKAXH CEPBATY-
TOBE (CM. HIKE): TIA HHXBH AOBOJBCIBOBANACHE TpeOOBaHieMb, YTOOBL YYACTKH
HAXOJHIICH BH TAKOMD HOXOKEHId,, YTOOH / CAyKAUiil YYACTOKD HAKMUUCCKU
M0ws GvUMd 102L3eH3 TOCHONETBYOMEMY YIacTRY °.

4) Obzems cepsumymmaio. WPaed He MOKETH NPEBHWATs Hpexbios Ho-
TpedHocTell TOCNOICTBYOMAr0 yYaeTka, Kakb TAKOBOIO; TaKb, HANPHMEDPDH, BOAO-
IIPOBOJOME MOMHO MOJB30BATh (AL YIOBIETBOpPeHia BebXb Hy#AB BB Boib Ha
TOCHOACTRYIONENb YYacTkh, HO He LA NPOJaKH BOXB cochuams *°.

5) CyO0bexTh CepBATYTHATO NpaBa He MOKETh HUM OTUYAUTH CEPBUTYTHATO
npaBa OTABJABHO OTH NpPaBa COOCTBEHHOCTH HA TOCIOACTBYIONiH yYacToKb, HH
Jake 10 0043aTeJsCTBEHHOMY JXOTOBOPY YCMYRUMD MPEMbEMY AUYY B03MOHC-
HOCMD NOABI0BAMBCA Npediasvnsims cepsumymoms L. 44 D. 19, 2. Ulpianus
1. 7 ed. Locare servitutem nemo potest. L. 24 D. 8, 3. Pomp. 1 33. Sab.
Ex meo aquae ductu Labeo seribit cuilibet posse me vicino commodare. Pro-
culus contra, ut ne in meam partem [partem mei] fundi aliam, quam ad quam
servitus adquisita sit uti [duci] ea possit. Proculi sententia verior est ''. Bs

2 Dernburg 1 § 238 np. 4. Waindscherd § 209 mp. 2, 3.

$L.21D § 2. L.12D 8,4 L. 20§11 D. 41, 1.

$L.8pr. L. 15 pr. 1. 19 D. 8, 1. Windscheid § 209 mp 5. Dernburg 1 § 240
np. 4—6.

5L.6§1D. 8, 3.

6L, 3.12. 15D. 8, 2. L. 3 pr. D. 43, 20.

7 1. 923 D. 8, 2. Dernburg § 240 np. 16 17. Windscheid § 209 np. 7—8.

$L.78§1L.238§3D.8,3 L 14§2D.8,1.

9L.4§8-L. 6pr. D. 8,5.L. 1. 38.33D. 8,2. L. 6 pr. D.8, 4. L. 8 pr. D.
39, 1. Dernburg 1 § 240 up. 12.

0] 581 L 6pr. §10L.24.29,33§1D. 8 3. Dernburg 1§ 240 up. 7—11
Windscheid § 209 np. 10.

1§16D. 43, 20. L. 33 § 1 D. 8, 3. Dernburg 1 § 238 mp. 7.

it Cp. L.
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NPOTHBHOMD Cayuab Owab Obl HapylIeHb MPHHIMIB, COTIACHO KOTOPOMY 00BEMB
npaBa, NpeIoCTaBAAEMAro CepBUTYTOMb, I0JKEHD onpenbaarTsed TOAbKO pasmb-
POMB NIOTPEOHOCTEH TOCHOACTBYIOMIATO Y4aCTRA, Kakh TAKOBOIO.

6) IlpepiajabHpie CEPBATYTHI—HPABA Hedwaumbtsa 2. IpyruMm  ciosamy,
YaCThb UpelajdbHar0 CCpPBATYTR OPHIHYECKH HEMLICAUMA: OHA HEe MOKeTh OBITh
HU npiodpbrena, mu yrpauena '*. Ecam praedium dominans Haxoiurea BB €0CO0-
CTBEHHOCTH, TO CEPBHTYTH MOKeTh OnTb HpioOpbTeHs Janus BehME €ocOGCTBEH-
mukama BMberb; ecam BL cocoGerBemHocTH eToHTH pracdium  serviens, 1o oHO
MOEET'S ObITh 00PEVMEHEeHO CEPBHTYTOMS TOALKO BehMu cocodcrBennnkamin Byberh 14,
Ecan yuacroxs, pas xoroparo Obirn yie npioopbrens cepBuTyTh, OyierTh pas-
Abaens Mexzy HBCKOABEIME JmHuamm Ha partes ro diviso, TO XA KamEI0H yacTH
npioOpbTaerca CaMoOCroATeNbHbIE cepBuTYT® 5. Feanm pbieniio moaseprea ecay-
KA yYaCTOKB, TO CEPBHTYTH NPOJONKACTH OOPEMCHATH KAKIYI0 YACTh €ro.
Herawuenie cocTaBisers TOIBKO TOTH CAYYall, KOrMA CEPBHTYTH b CAMATO HA-
42 00PEMEeHAND 0HY KaKY0-BN0Ys onpeibieHuyio YacTs C1yKamaro yuaersa 16;
Bb 9TOMB cayyab npu pbieHin y4yacTkad OCTAIBHBIA 4acTH COBCHBMB 0CBOGOKIA-
I0TCSA OTBH cepBuTyTa 7.

III. Tipemiaapmmie cepBuryTh nbaares wua servitutes praediorum wrbano-
vum I S. p. rusticorum, T.-e. W0poJeKie U CeabeKie cepeumymot. CMBICID 3TOTO
Abaenia enopenn. Ilo rocmogeryiomenmy Bo83phuio, 3ra KiaccHpHKALIS 0CHO-
BaHA HA CBOHCTBAX’b TOCIOACTBYIOMAro, a' He CAymamlaro yuactka '$; ojxHaxo,
rOCHOACTBYIOIEe ydyenie GOpMyaupyercd He BELMH ero CTOPOHHHKAMN OLHMHAKOBO.
Taxs, Bunpmefins roBOpUTH: ,,YUYaCIOK by MOTPEOHOCTAND KOTOPATO NpPEIHAZHA-
'ICHD CAYMKHTH TpPETiaJbHEIT CePBUEYTH, MOKETH OHITH ILTH NOJEBOH (HE3aCTPOEH-
HBLil) man ke sacrpoennblii. Tawh Kawb WOTPEOHOCTH 110.1€BOFO YYACTEA BB 00-
IEeMD HHBIA, HEKeJIH NOTPEOHOCTH 3aCTPOEHHAr0, TO M CEpPBUTYTH, KOTOpPHIE
CBASKBAIOTCA Ch NOJEBEIME YUaCTROMB, MO OOWEMY HpaBuay, mMbTh HE TO co-
Aep#anie, KOTOPOE MOAYYROTH CEPBHTYTH, CBA3AHHHE Ch 3aCTPOCHHBIMB VYACT-
KOMbB; BIDOYEMB, COBNAJEHIC COACpMAHiA He HCRII0YaeTea 6e3yeaoBuo. CMOTpA
o ToMy, Berpbuaercs Jl corepikaHie RAKLATO TAHHATO CEPBOTYTA 00bIKHOGEHHNO
IPH IOJEBBIXH YYACTRAX'D, WLIM 'Ee NIDH 3aCTPOCHHBIX'B, H CAMEI CEPBHTYTH IO-
JdyJaeTh Ha3BaHie rOpOJACKOro nam ceancraro“ . lpyrie macabjioBaTeau cynra-
0Th Goxbe COrIacHEIMD Cb NECTOYHHKAMN IPH3HABATH CEPBHTYTDH FOPOICKHM®D WIX
CeJbCKIMB, CMOTPA HO TOMY, YCTAHOBJCHD JH OHB 63 KAXCIOMS OMOMABHOMS CAY-
%am Bb N0Jb3Y YYaCTKa 3aCTPOCHHATO HJIH NOJEBOTO 20,

IV. Ilo cBoemy comep:xkaniio cepButyrsl abasica Ha servitutes habendi,

12 Cm. 06® atons Dernburg 1 § 241. Windscheid § 209, 8. Girard crp. 358 ca. ba-
pons § 156, 1.

131. 32238, 3. L. 11 D. 8, 1.

"L 11 D. 8. 3. i.. 18 D. 8, 4. —Ho servitus per partes retinetur L. 8 § 1 D. &,
1. L. 30§ 1 D. 8.2 :

5].6§1D.8,6 L.25 D. 8, 3.

16 9ro soamoxno: L. 6 D.8, 1. L. 6 § 1 D. 8, 4.

177..96 § 1 a. D. 8, G

18 Comnbuin BosGyxzaers L. 11 § 1 D. 6, 2,

W On. Windscherd § 210.

0 Girard, crp. 359. Accarias 1 § 269. Dernburg 1 § 239, 1 Cf. Ferrind § 377. Cxan-
HHIMB OCHOBaHieM® XIA 3TOr0 ydewis cay#urs L. 2 pr. D. 8, 3. Bupouens, cams Waindscheid
§ 210 mp. 2 He HacranBaers HA TOMB, YTO €r0 TEOPiA BHOAHE COOTBETCTBYETS TEKCTAMB; CM.
y uero moxpoGHoe 1n3aoxeHie xonrposepcu. Ocraxsnsie ucrounnkm: pr. § 1—3 J. 2, 8. L. 1
D.8; 1. L: 1 § 1 D8 4. L. 1 B8 2. 1.1 DL 8, 3. L. 198.°211 ). 50, T6.
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T.-€. Takie, KOTOPBIE X03BOJIAIOTH - MMNBTh RAR0E-IHGO COOPY:AKEHIE HA UYEOMD
yuacteb (aquaeductus), serv. faciendi, T.-e. Taxie, ROTOpPHE YIOJIHOMOUYNIBAOTE
Kb RaroMy-audo unomy phiicrsino (naupuwbps iter), u sere. prolibendi, roto-
PHE TA0TH NpaBo 3amnpemwars COOCTBEHHHKY CIYKAmMAro y4yacTka 4To-iamoo xb-
Jarh (serv. altius non tollendi).

V. Menbe Bamxuo jybiaesie cepBuTyTOB® H2 NOCMOAHHIE—servitutes con-
tenuae—iu Henocmosnnvle—discontimuae. TTOCTOAHHEIME HA3HBaOTEA Th cepBi-
TYTHl, ROTOpHE 00E3NeYNBAOTh NXDB CYOBERTY HAJHYHOCTS U3BBCTHATO IJNTEIb-
Haro cocrosAnig. Hxm copepxanie ects habere mam prohibere, mwin ke, HAKOHEID,
Taroe facere, ROTOPOE JOMYETHMO BO BEAROE BpeMs (manpumbpb, 0OHKHOBEHHAA
servitus itineris) 2!. Discontinuae—Ttb ¢epBuUTYTH, KOTOPHE MOryTh OHITH OT-
npaBasgevMsl Jamb Bh u3pberaoe Bpems (upaBo npobspa aas ¢GOpa sKATBEL).

S 30. OtababHbie BMABI MpeAiafbHBIXL CEPBHTYTOBD.

Mer we Oyjems nepedunciaars BebXb mpeliadbHeIXbh CepPBHTYTOBD, KOTOPHE
Optan usBberTHsl pryutaRays. Orpannunyes HanO0oabe BAKHEIMH H TUNHYHEIME L.

L. Servitules praediovum rusticorum. Ciom@, OTHOCATCA Npekie Beero Jdo-
POJCHYBLE CEPBUTYTHL. PuMiasHe 3HA0TH cabayomie BITEL uxb: lfer, T.-e. nmpaBo
NpOXOANTh, IPOb3KATs BEPXOMB H OBITH HEDEHOCUMEHMWSB HA HOCIIKAXD 2. Actus,
T.-€. UPaBO HPOTOHATH CKOTH M NPOb3MATH %) HO NpaBo MPoBE3KATH MOKEETD OHITH
nexaoueno . Via, T.-¢. npaso npoBsikame OB, HATDYKCHHEIMI [OBO3KAMH, &
Tarze ire m agere °. Kb 9THMB CepBUTYTaWh MOmeTh OHTH NPHOABICHA ONIe
servitus navigandi, T.-e. npaBogli@pebamars yyikoe 03epo, UTOOH NONACTH HA
YYacTOK® 5.

Jaxbke cabuyiors eodndvle cepsityrel. Cioga ortmocarea: aquaeductus 7,
T.-€. IIPABO TIPOBECTH BOIYW ¢O WGIy:XKAUIAr0 YuACTEa N0 TPYOaMb o KaHAIAMD
(pasmmvalorea aqua quetidiana,, l.hﬁs"{erna, diurna, nocturna); aquaehaustus, t.-e.
npaBo uepnars BOAY HA), uyxoMb yuactkb 8 pecoris ad aquam appulsus, T.-e.
IpaBO NPHITOHATH CEOTH Ha, BOAONOI 1O YYHOMY yYacTRy °.

Hakoneuws, puMagHaN® n3BBCTHEL Takme nacmbuwpvie cepsuryss ° n
MHOTIEe Ipyrie.

[I. Servitules praediorum wrbanorum. Coga OTHOCHTCS, BO-NEPBBHIXD,
NPABO NPUCMPOLKS T HAOCMPOErs, KaROBbl: servitus tigni immittendi, T.-e.
IpaBO BCTaBAATH Oadkm BB crbmy coebpa !'; servitus oneris ferendi *? (eMm. BrIme
§ 27, II, 2); servitus projiciendi, T.-e. MpaBO BEABHHYTb GAJEOHE BB BO3LYII-

o1 L. 14 pr. DNS, 1

' lloapo6uoern cv. y Dernburg [ § 241—244. Windscheid §§ 211—211 a. Bapois.
§§ 165. 166. Acecarias 1, § 268. Ferrind § 377—379.

3pr. J. 2,3. L. 157 pe, ESVE2 1)U8) 3

3pr. J. 2, 3, L, T pr. @ pr. 12 D0 S5 3.

1 L. 13 P8l

5L.9D.8, 1L 7-8L,13 §2.8 L 23 pr. D. 8. 3.0L.6 8§ 1.4 D816,

6§ L.23 § 1 D.’8,/3:

Topr. J. 2. 3 L. 1 pr. D. 8, 3. L. 4. 8 D. 43, 20. I 16 D. 8, 8.

8L.2D.8,4. L. 4L.20§3D. 8, 3 L. £8§6D.8, 5 §23. 2,3

982J.9, 3. L 18 1D, 8§ 3.5 1.5 13D, 43 20.

10§2J. 2,3.L.1§1L.3pr. Lu4 L. 6 §1D.8, 3.

ns§1J.2, 3. L 2 6D,8, 20T 14 pr, DaStoalio 188 2 D816,

281J. 2 3. L.33D. 8 2 I 6iE120 3 D.8 ¥,
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HOE NPOCTPAHETBO Ha1b UYYENMD YdacThomM® ** m 1. n. Jaake, mnpaso omeoda
600bL, NENUCHIOMS N T. 1., KAKOBBI: servitus stillicidii (recipiendi, immitendi,
avertendi)—npaBo cimycKarh A0AJEBYI0 BOAY €b KPHIUH Ha Y4YaCTORD cochia '4;
serv. cloacae immittendae—npaBo OTBOXNTH BOLY Ch OTGPOCAMII Ha YYACTOKD
cochaa man vepedn mero '; servitus fumi immittendi—npaBo Bemyckats Ha
YYaCTOKB cochia odenp Goxpumioe KoamdecTBo juiMa 6. Hakomems, mpaso Ha
cewms UMt 6uds, KarOBHL servitus altius non tpllendi — nmpaso TpeGoBaTh OTB
cocbaa, YTOOH OHB HE MOZHHMAIB CBONXB NOCTPOEKD Bhme naBbernaro yposnsa 17;
servitus ne luminibus officiatur—npaso tpeGosars, uTOOH cochas BoOOIHIE He
aaropamuBaas csbra '%; servitus ne prospectui officiatur--npaso TpeGosats,
yTOOBl HE 3aCcTpanBaJcs BHAB (Hamp., Ha Mope) °.

I'napa III. JInunbie CEPBHTYTHI.

§ 31. Yaydpyktv u KBa3u-y3ydpykTsb.

JAuyHEIe CEPBUTYTH OTIHYAIOTCA OTH NPEMAJBHEIXD THME, BO-IEPBHIXD, YTO
OHIL CBAAHDL €3 ONPEOWLALHHBIMNG AUUOMT, LTI KAKDL NpefiadbHble cepBATYTH
NPHHQ,LIEEATD COOCTBEHHNEY TOCIOACTBYIOMIArO yYacTRd, Kaxks Taxosomy. Jlarbe,
NpeJiajdbHble CePBUTYTH YUPABOMOYHBANFL TOJBKO HA OTPAHHYEHHOE IOJb30BAHIC
uy#oll Bemp; codepocanie INYHBIXB CEPBUTYTOB® wupe. Cb JApyrofi eropoHHL
NpefiadbHele CePBHTYTH DPA3CUNTAHBL HA NOETOANHOE CYMIECTBOBAHIC, & JHYHEIE
OIPAHUMECHDL CPABHUMEALHO KOPOMKIUMS CPOROME.— Budvr IHIHEIXD cepBHTY-
TOBH MeHbBEe MHOIOYHCICHHH, YBML UPEUIAFBHEIXD. PrMisdHe 3HAIH uembipe TIaB-
HEIXD JINYHBIXB cepBuTyTa: usufructus;jusus, habitatio, operae servorum sive
animalium. 3 nuxs nepsoe Mbero mo 3mauenio 3ammmaets ususfructus .

L. Ysygpyrms 2. (I0pucrs, Masers * takb onpexbasers sT0Th CepBUTYTD:
Usustructus est jus alienis rebus utendi fruendi salva rerwin substantia, T.-e.
Y3YDOPYETH ecTh NpaBO MOIL30BATLCA UYKOHA BEWBIO M es ILIOTAME, COXPAHAA Bb
ghaoern cyGeranmin semu. Jaa moamorel ompexbaenis cabiyers p00aBOTh, YTO
9T0 NPABO BEINHOE I YTO OHO CBA3AHO €b ONPEeXBICHHEIMD JHIOMb.

Be npesubiimens mnpapb y3yQpyETh OHID CMPOL0 AUHBIMG NPAGOME;
Onb HE TepexoNmrb Kb Hacabpmnky* m He Ons oruympaems ®. [lospwbiimie

13

L. 2 2,

4§1J.2 3. L. 17 §3 L. 20 §3—=6 D. 8, 2. L. 2. 23, D. eod.
15 1. .

16 T, 7D 5. Bume § 4, IV, 1.

7 L. 2. <AlS 1 EN2.E. 238 1 D8, 2.§1.3.2 3.
$§1J.2 3. L. 4. 15—17 pr. § 2 L. 22. 23 D. 8§, 2.

197, 3. 12, 15 D. 8, 2. L.,'5 pr. D; 39, 1.

1 Tuunsie CcepBATYTH NOABHIMCH NMO3Ke mperiaisubixh: oM. Karlowae II erp. 533 can.;
crapbiimuns n3s nnxb 6uan ususfructus Nerlowa 540 cx. Cf. Cosla II, crp. 125. Xeocmocs,
ITer. pum. np. § 30, III.

2 Bn pycckon anreparyph cm. Jopns. Vaydpykrs. 1872.

3L. 1 D. 7, 1; em. Taxxke pr. J, 2, 4.

1§3J.2,4. L.35§1 1..47 D.7,1. L.3§3 D.7,4. L.9 D. 7, 6. L. 21
D. 7, 8.

5§3J.2,4. L.66 D. 23,3. L. 15 D. 10, 2. L. 10 § 1 D. 10, 3. Windsched,
§ 202 np. 5.



— 80 —

KEJaCCNYeCcKie 0pUCTH yike Jonyckaan HBKOTOpoe cMAryeHie mepsaro n3b 3TUXD
npaBuat 8. OHE CUNTAOTH BO3MOKAHBIMG YETaHOBIEHie y3ydpykra ¢b TEMB, YTOOH
OHB 603HUKAAS BHOBb IO CMEDPTH mepBaro y3ydpykTyapa BB NOJB3Y ero Hacxbi-
HUKOBB T. — Heomuyscdaemocms 10 KOHOA PA3BOTIA PHMEKATO IIPaBa COCTABIAIY
Heo0X0oxuMoe ¢BOHCTBO Y3yhpyETa. Y3yPpyKTyaph He MOKETh HOKOMY Hepejath
€BOEr0 NpaBa ®, OHDB MOKETBH TOJBKO IYTEMB 00A3AMEAbCMEEHHAL0 JOTOBOPA YETY-
NATH JPYTOMY JHLY OCyuiecmeserie ysygpyxma; b 5ToMb caydab ysydpysryap:
NPOXOJKAETH CUNTATHCA CYOHEKTOMDb Y3Y(PYKTA: MO3TOMY Y3Y(PPYKETDH, HE CMOTPA
HA Depejady ero OCYMeCTBAEHIA TPETheMy JHIY, NpPeKpaumaerca co CMepThio y3y-
¢pysryapa ?; y3ydpykryaps mnoupeixsemy orpbuaers 3a whaoers Beu o Ipa-
BIJILHOCTh TOJB30BAHIA €10 IepeAs COOCTBeHHHEOMT 0.

Y3yppyxrs, kKak®s JAYHHI CEPBUTYTH, Npekpamaerca Berbiersie capitis
deminutio ero eyomerta; Ho IOcrmHiames nmoeraHoBMIB, 4T0 capitis deminutio
minima He OKA3KIBAETH HA HEro BIiAHiA !!.

IIpeomemoms y3ydhpyrTa MOryTh OHTH BCAKLA BElld, KAKb IBHHEHMELA, TAKD
n HeasmkaMbA 12, OramynTeapbHOE CBOHCTBO Y3YPPYKRTa OTH APYIHXH CEPBHTY-
TOBD 3aKJINIAETCA BH TOMB, YTO HTO IPaBO Hpu3HAGTCH OroauMmbvims . Ilpmun-
HOH 3TOH O0COOEHHOCTH ABJAETCA TO OOCTOATEIBCTBO, 4YTO IVIABHOE IIPABOMOYIE
y3YPpYKTyapa COCTOMTH BH NIpPaBb H3BIEKATHMEAOARL U I[0JB30BATHCA HMH, &
NpaBo Ha IIOAEL caMo mo cedb abaumo. Bu@uxy 5TOTO y3yDPYKTH MOKETH OHITH
yCTaHOBJIEHs Ha HieaJbnyo yacrs Bemu (pars pro indiviso), n xamasiii cocol-
CTBCHHHKD BeIlH MOXETh YCTAHOBHTH /y3y(PPYETH HA CBOW HICAJBHYID YacTh
Bemu ** (0 eMbical 3TOro BHIpaKeHis @M. BRGNS 5). Y3yDpyETh MOEETH OHITH,
Taabe, yeTaHOBIEHB BB I04b3Y HBECKOJIBKUXSH JANL HA OZHY O Ty iKe Bellb C€b
TEMB, 4TOOBL 9TH JnUa KOHKYDHPOBAJH \BH OCYIIECTBACHIH CBOHXD IPaBh H Ta-
KOMB 00pPa30MD TO0.JL30BAINChERAFILID JHINL HieaabHolt yaeTblo Bemu ¥ (cocToa-
Hie, mog00HOe COCOOCTBEHHOCTHS, cM. § 9 BHIIE).

Ilpasa w obasanweeniu y3ygdpyrmyapa cBojaTea Kb cabpyomemy. Yay-
ppyxryaps umbers npaBo:

1) Ilonb3oBatbea ‘€amoit Gewvro S.

2) Hzerexamd uss weanarodve'?. Iloxs nmenems m200068 315ch pasy-
vberea Beaxiid goxoxs !5, T.-e. raw® fructus naturales!?, raxs u fructus civi-

6 L.5 pr. D. 7, 4. Ulp. 17 Sab. L. 38 § 12 D. 45, 1. Ulp. 49. Sab.—L. 14 C. 3,33

HE COACPANTH OrpaunueHid atoil nopmsl. Waindscheid § 215 np. 7. Dernburg 1§ 246 nup. 4.

7 [Ipr 2TOMB AJA KAKIAr0 HACABIHUKA Y3Y(QPYKTE 603HuKACMD 6HOEb, T.-€. HEOOXO0ABMO
ycraHoBAeHie HOBOH cautio.

8 Izuncrentoe mckiodesie eM. 86 L. 4 D. 7, 4. Windscheud § 205, up. 5. Dernburg
I § 246 np. 9.

9 [loxpo6nocrn em. y Windscheid § 205 mnp. 4.

10 L. 66 D. 23, 3. Toakosanie atoro mbkera eM. y Windscheid § 202 np. 5. Dernburg
1§ 7246 np 5. L. 57 D. 24, 3. L. 38. 40. 67 D. 7, 1. Ho anuo, moayyusmee TakumM®d o0pa-
30MB OCymecTBieHie yy#oro ysyppykra, ambers seuuyio samury. L. 11 § 2 D. 20, 1. Wud-
scheid § 205 mp. 4. ‘

11.16 § 2.3 C. 3, 33. § 3J. 2, 4. Xeocmoss, Her. puM. np. § 95, IV.

12 Tloapobroctn em. y Dernburg 1 § 246 np. 11 13.

3 L.1§9L.8lpr. D. 35,2 L. 13§ 1 D. 46, 4.

11 L. 5. 49. 50 D. 7, 1.

15" L.. 1. pr. 1@ onas :

L)lﬁ Usus. L. 12 §1 L. 15§ 4.5 L. 28 L. 41 pr. D. 7, 1. L. 9§ 3 D. 7, 9. L. 23

y 1D, @ us
: 17 Fructus. O6s aromd Bupamenin cM. Windscheid § 203 mp. 4.
8 L.78§1D.7, l... quicamque reditus... quaeque obventiones...
WL.9pr. §2.3.5L.598§1L.62L.68§1D. 7 1. L. 28 pr. D. 22, 1.
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les 20, nanpnMbpb, XOXOAB OTH OTAa9u Bemwd BHA#HME (eM. O6m. 4. § 31, V).
Ecrecrennsie maoast y3yQgpysryaps npioGpbraers BB MOMEHTH perceptio ?'. Bn
I0Ab30BAHIN CAMOK Gew(i0 y3yppykTyapb crbecHeHs u3BBCTHBIMI TpaHHIAMH.
OB 10AKEHD HOJb30BATHCA €10, KaKb yiae BHXHO H3b ompepbaenia Ilasaa, npu-
BeIeHHaro Bae, ,salva rei substantia“. 9T0 3HAYUTH, YTO OHB NOLKEHB 0Opa-
mWaThcA ¢b Bembio, XKakb honus paterfamilias, u Bectu BoOOWE mpasBmabHOE XO-
3aitcTBo 22. OHb He JXOXKEHD ynoTpeG.JaArs Bews XAd mhaei, KOTOPHIA HPOTHBHBI
ed XO03sHCTBEHHOMY Ha3HAYeHiw, Haupmwbpb, pada NepenHeuyHka OTHPABIATH HA
ceabekia padors **, nanm HecoBMBCTHMH €5 TBMB HA3HAYCHIEMB, KOTOpOE COO-
CTBEHHIKD aab 9T0il Bewwn . Haxoneus, op He poaEeHDb H3MbHATL XaparTepa
Beuym, KOTOpLiil mpugaas eii coOcTBeHHIEDL. Pasymbiorea, KOHEYHO, TOJBKO Cy-
IECTBEHHBIA H3MBHeHIA BD Belm; He3HAYNTeAbHEII N3N bHeHid y3yPpyKTyapy 103B0-
JEHHl; TPAHUNQ MEKLY CYNCCTBEHHHIMH W HE3HAUNTEJIbHRMH H3MBHEHIAMH BB Cay-
uyab cnopa onpeibasercsa Bp Kak10oND oTLBabHONE cayyah no yemorphuino cyxa 3.

ITpaBans y3ygpyrTyapa coOTBBTCTBYIOTH W3BBETHHIA 00A3AMeAbCMEEHHBLA
00A3GHHOCHIY €TO Tepefb COOCTBEHHHKOMD BeIH. ‘

1) Ysydpyxryaps joxkens Bo3wberurs €o0CrBeHHURY yuiepis, Ko-
TOPHII IIOHECETHh COOCTBEHHHKD OTTOTO, YTO Y3YPPYRIYAPD MOAB30BAICS CBOHME
IPABOMD He 63 JOLHHIXE 1panuyaxs **. KpoMdEoro, ons 00s3aHb BO3HATPAANTL
COOCTBEHHNKA 32 YOHTEH BB TOMB caydyad, @Cam OHB He NPHIAOKIIEL Kb COXPa-
Henilo Bemw BR nbaoeru zadomausocmaud boni patrisfamilias, T.-e. ows orh-
J2eTh 32 omnis culpa Do OTHOmMEHIO Wh Bemw .

2) Jaxbe, ysyppykryaps 00A3aNb mpuaMars Ha ce0a Beb nocmosnmvie
pacrodst 1O €OAEPEAHIO BewH (HOCXOAHHBUL MEARifi pemonTs) 2%, oumeTEy Ka-
HaBb, TMOACAIRY pacTeHiii BH Bugorpatuurb man (pykTOBOMB caxy *’, momoaue-
Hie NHBEHTAPA CeJbCKAro yyagrka *°. @ra 66432HHOCTS COOTBBTCTBYETS Gro npasy
II01b30BATHCHA €AMOW Bewblo Hoeda naozamu. Ho ons He 00a3an® HeeTH upe3svi-
uarHve PACXOAB (HAUPHMBPL, KQUHTAJILHEIL PEMOHTH JOMa). OTH PACXOAH J0-
AaTCA HA COOCTBEHHIKa, Kb KOTOPOMY Belllb BEDHETCA N0 OKOHYaHIN y3yppykra 31,

3) Hakouemsn, 10\ OKOHYAHIH CEpBHTYyTa Bemb JONKHA OBITH GO38PALHA
COOCMBENHURY; 1O TIOBOAY,ATORO COOCTBeHHIKD mvbeTs na paxy eb rei vindicatio
Tak&Ke 0043aTCALCTBEHHE HCKD IPOTHBL Y3ydpykTyapa *2.

20L.69§1 L. 9pr. L, 128§ 2 D.. 7, 1. L. 21-26 D. eod.

W 12§50 D 7l Ba13"D. 7, 4. 5. 25§ 1 L.28 pr. D22, 1. § 36. 37 J.2,1
Buime § 10, 1[I e. O npioSpbrenin fructus civiles em. Windscheid § 203 np 9. Girard crp. 364
Karlowa, 11, crp. 538.

21.9§2 L.15§4 D. 7, 1. §33 1. 2, 1. Of. boni viri arbitratu s» L. 13 pr.
§6.8D.7,1. L. 1 pr. D. 7, 9. O emnical caoss ,salva rei substantia® ep. Bupouems, Gi-
rard crp. 360 np. 3. Ferrine, erp. 473 np 5.

WeL,, 1581 DT .

w135 8D T, I

2 Hanp. y3yppyKkTyaps BWIIH, KOTODAS HOCHATD XapaKTepsb mapka, He JOLKeHD 0o6pa-
mark ee 8b naorosmi caxp L. 13 § 4 D. 7, 1; HO OHB MOKeTH YCTPOHTH KAMEHOIOMHIO HA
N0AeBOMS ydacrtkh, ne mBuas obumaro ero xapaxrepa. L. 98§ 3 L. 13 § 5 D. 7, 1. Cm. makke
L.7§3L.8. L 13§7 L. 44. 61 D. 7, 1. Windscheid § 203, up. 14.

% L, 1§ 3D.7 9. Windscheid § 204 up. 2.

i

#1 Padls 3,°6; 27, o1 §3 L. 29D0 7579 L, 63pr. D7, 1 § 381, 2, 1.
BL.782D. 7, 1.

27.18D.7,1. §38 L. 2. 1.

01,.9§6D.7 1.

L. 78§2D.7, 1. L. 7 C. 6, 33. lloapo6uoctn eM. y Dernburg 1 § 248, 2,
2 L. 1 pr. D. 7, 9.
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OTH 00A3aTEeNLCTBEHHBIT 00A3aHHOCTH BO3HAKATH XA Y3y(ppykKryapa He
ipso jure m3®b ero BeIMHATO MpPaBa; MLJAA YCTAHOBIEHIA HXb JOAAZHA OBITH 3aKIIO-
yea 0c00aA comwaxa. Ysyppyeryapb 0043aHb 10 TpPedoBaHil0 COOCTBEHHHEX
BEIIM 3aKJNYUTL 0COOYI0 CTHNYIANLID—cautio usufructuaria,—roTopas obesne-
YMBAJACH TIOPYUYHTEABCTBOMD, T.-€. HOCHIA XapaxTeps satisdatio *? (Cm. O6m. u.,
§ 54, II, 1). CobGcTBeHHIK'S Belm MO HE BHIABATH Y3Y(QPYKTyapy Beuld, HOKA
OHBb HE IpeIeTaBATH €My 370l cautio; ecan OHB BHJAABAXB €My Beuip, HE IO-
TpedoBaBb cautio, To MOrs BHHEHOMPOBaTH Bemb *'. Ilo IOcTmHiaHOBY mpaBy xa-
BAJCA, CBEPXH TOr0, 0coOhniii o0A3arenncrBenuuii mcxd (condictio), 4To0H BHI-
Tpe0oBaTh OTH Y3Y(PpyKTyapa npeicrasienie cautio **. Bb HBROTOPHXB Ccayd4adxs
y3y(ppyETyaps 0€BOOOXAAJICA OTH NpejcTaBieHia cautio: nampumbps, orens Mo
mOBOLYy eBoero yaydpykra Ha bona adventicia xbreii %6, ‘

CoOCTBEHHHKs HE MOMeThb BO3XbiCTBOBATH Ha Belllb, HAXOXALIYIOCA BB y3Y-
¢$pyxrb, mockoasky ero Bo3pbiicrie mpenaArtcrBoBaxo O y3yPpPyKTyapy ocy-
IECTBJATH CBOE HpaBo. Bo BEeMb OCTAIBHOMB COOCTBCHHHKD BEUH MOKETDH CIO
pacnopa:EaThes 37; Takb, OHB MOKETH IIEPEHECTH CBOe NPaBO COOCTBEHHOCTH Ha
Apyroe Jmmo BO BpeMA CYLIECTBOBAHiA Y3y(DPYKTa; OHD MOKETH 3AKJAQIKIBATH
Bemb 3 1 00peMeHATh ee CEpBHTyTaMH, KOTophie HE Bpejarb y3y(pykryapy °’.

. Neasu-ysygpyrms. Kponb cobcrBenso ysydpyrTa, NCTOYHARI 3HAOTT.
T. Ha3. (uasi-ususfructus, BBegeHHEl KARKOIMB-TO CEHATYCKOHCYJILTOMB HEM3BLET-
uoit jparel *°. Cb Toukm 3pbHiA ero wpHIEIECKOH KOHCTPYKNIH STOTH HHCTHTYTD
nvbers Maao o0maro ¢b y3yPpyKETOMB;31Beb cepBuTyTa, IpaBa Ha YY:KYI0 Bellb,
He Bo3HumkaerTh. OHB COBUAZaETh Cb F3Y(PPYHRTOMB JHIIL BB CBOMXH JKOHOMHYE-
ckuxb Ibaaxs. Iloxs kBasu-y3yppysroMs pasywberca nmepenocs Beuleil 63 co0-
CMBEHHOCMd IPYroTo JHla ¢b APaBOMB nxb norpebiacHiA, mpm 4eMb 5TO JHIO
06s3yeTesA 10 HCTEYeHIn oupexBIeHHaro epoka 603sPamumb pPaBHOE KOJMYECTBO
TAKAXD K€ BeuleH Iuam, npa HaJmYyHOCTH, oco0aro cordameHis, Bosmberurs mhu-
HOCTL JMUTS 6Gewleli 6sdendvrars . Ira 0043aHHOCTH YCTAHOBAAEGTCA MYTEMb
npejcraBienia eantio 24

Kz aroit cabaxb mpudbraiors BB ThXb cayuasxsb, korga BB HHON opymb
HEYA00HO TPEIOCTABOTH KOMY-aH00 10Jb30BaHie UyxEMB kanntazoms. Ha wbro-
TOPHISI BEW(Il MOKETH OBTh YCTAHOBIEHD TOJBKO (uasi-ususfruetus; no 0THOLIEHIO
KB ADYIHMB BO3MOKEHD KaKb HAcTOAWIH y3yppykrs, Tawb n quasi-ususfruetus.
Quasi-ususfructus exumeTBeHHO IpUrojHas (opMa AJdA HPEjOCTABJICHIA Bb MOJb-
30Bamie noTpedaseMsxb Bewe#d (cm. O6m,. v., § 31, 1II). Iloansosanie dTHME

3 Dig. 7, 9. Lenel. Edictum perp. § 171, 286. Dernburg 1 § 218 up. 13. Girard
erp. 366. Ferrint § 370, 371.

L. pr. DU, 9%

B L. 7pr.D.7,9. L. 58§ 1D. 7, 5. Ilo wabnilo mHornxs yuenwxs, condictio cauti-
onis 3xbce meTepuornpoBana. Gradenwitz, Interpolationen, crp. 27 ca. Pernice, Labeo . lIl,
erp. 209 np. 5. Mayr, Condictio crp. 155 c1.; 166 np. 3, 222 ca. Girard -crp. 366 mp. 4.
Ferrine § 371 mp. 2.

3 Cewmeiinoe np. § 15, IV. dpyrie caygam cn. y Windscheid § 204 np 8. Heanss ocBo-
Goxiars no 3aphbuaniio ore upeicrasaenis 3 Toii cautio. L. 7 C. 6, 54. L. 6 pr. D. 36, 4.
Dernburg 1 § 248 np. 18—19. Wandscheid g 204 np. 9.

ez §1L. 13§7 L. 17°§2 E. 25083 D. 7, 1.

i

2 3

15§ 7 L. 16 D. 7, 1. Windscheid § 203 np. 18.
1D 2 1. 9, 4. Ulp. 24, 27.

9.§ 21 2, 4.

«2,4. L. 6 pr. D. 36, 4.

38
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BEIAMI COCTONTH, N0 O0LieMY NpaBmly, Bb HXB HOTpedJeniu *. Mexny Thus,
Y3YDPYET®H 10 cBOeil mpnporh HCKIOYAETH NPaBO NMOTPEGACHIA, OHB ecrb MOJb-
soBamie salva rei substantia. Bb Bapy aTOro npuxoimres NepeHOCHTH HA YIPaBO-
MOYEHHOE 1410 DPABO COGCTBEHHOCTH H 00SA3BIBATH €r0 Kb BO3BPATY MBHHOCTH Be-
meii BB J1eHbraxsb, T.-€. YeraHaBanmBaTh quasi-ususfruoetus *¢. Hmorza xaa ero-
pouns yrodwbe mnpmdbrare kb quasi-ususfructus mu mo orHomemilo B Hemo-
TpeOAsAeMBEIMD BeMAaMb, OTHOCHTEJBHO KOTOPHXDH BO3MOMKEeH® m ususfructus 5.

2. Ipexmeron® (uasi-ususfructus MOPYTH OBITH HE TOJBKO ThACCHHIA Bel,
HO W mpaBa TpedoBanid, cOAsamesvcmea ‘®. OfHAKO, TO, UTO DHMCKie WOPICTH
Ha3BIBAIOTH (uasi-ususfructus nominis, BB cymmocTH, meeeis 0013aTeasCTBEHHATO
npasa ¢h 00A3aTEJIBLCTBOMD Heccionapa BoambernTs MBHHOCTE 0043aTeaBETB, W
BEPHYTH TO, 4TO OYAETH INOJYYEHO 110 00A3ATEABCTBY, N0 OKOHYAHIN CPOKA,
yeraHOBIeHHAro riag ysydpykra ‘7. Yame Beero mnpeameroms quasi-ususfructus
CayKaTh 0043aTeJbCTBEHNBIA NpaBa, UMBIOILA CBONND IPEAMETOND IPEKOCTABIS-
Hi¢ JIeHEerh i HHEXDB 3aMbEnMBEIXD pemefl (cM. O6mw. u. § 31, II). Br raxons
cayyab y3y(PYKETYaph MOKETH B3BICKATh O TPEOOBAHID W NOJYYAETH BIHICKAH-
HYI0 CYMMY BB coOcrBennocth. [Io OxoHvYamim KBasu-y3y(pykra, OHB IOJMKEHB
BEPHYTb Ty CYMMY, KOTOPYI0 OHBH B3BICKAID HWIH JOJKCHDL OB B3BICKATH Ch
KOJEHUEA 3,

3. Rorja ysyhpyskrs ycramOBIEHD H& 6Ce UMYWECME0 WIH HA UACID
uMywecmen U3BBETHATO JHIA — Kakb, HAAP., 3aKOHHBIE Y3Y(PPYKTH ceMmeiiHaro
OpaBa, TO 9TO DPABHOCHJIBHO YETAHOBACHIO \psAia Y3YPPYRTOBH H (uUaSi-uSUS-
fructus ma orxbapnmsa Bemu, BXOXAINA BBLCOCTABs HMYICCTBA 49, Huymectso,
Rakb TAROBOe, He ectb 0coOni @0neKTs npasa (Oom. u. § 29, II). Coorsbr-
CTBEHHO CB 3THMDB, 34 J0JIH, JEKAWie Ha EMymecrsb, u mo yeraHOBAeHiH y3y-
(pyETa Ha EMYWECTBO NPOAOAkacTh OTBBYATE COGCTBEHHUMKD HMYIIECTBA; COO-
CTBEHHIED MO:KETD TOABKO YIePiiaTh H3B HMYICCTBAa NpPH BHIaYb ero ysyppyx-
Tyapy 9acTs, HCOOXOAHMYIO s ‘HOKpPHTIA poaross *°. Ecam npaso yaydpyrra
HQ MMYIECTBO CBA3AHO[ Ch NPABOMB YIPABJCHIA UMYMECTBOMB, KAKb, HAND., IPH
BAKOHHONM® y3YPpyETh ‘0rna na mymymecrso abreii *', 10 BB cmay aroro mocabi-
HATO OpaBa y3y(ppyKTyaphyMeskers AbIaTh OTYYIKICHIA H3B HMYIIECTBA, HE0O-

XOMUMBISL 11 yHpaBaeHid HMB, U OTBbYaeTs neperh KPeXHTOPAMH HTOTO HMY-
H[eCTBA 52,

43 Cp., sopouems, Dernburg 1 § 249 up. 3.

a2 4,

#5 Cwm. manp. o HocnabHOMB raaThb phwenis, ¢b 0aHON CTOpPOHEI, BB §2 1.2 4, ¢n
apyroid -w» L. 15§ 4.5 D.7, 1uL. 9§3D. 7 9. K aromy Girard, crp. 362 up. 1
Windscheid § 206 np. 6. Dernburg 1 § 249 up. 5 u 6.

$1 3D.7,5. |

¥ Dernburg 1 § 249, 2. O necciu BooGue cM. Jepubyprs, O6asar. np. § 48 cia.

8 L.24D. 33, 2. L. 1 C. 3, 33. Dernburg 1§ 249 np. 9. O quasi-ususfructus sa
Apyrifi npaBa W, Bh YACTHOCTH, HA NpaBo TpeGosats speeies, cM. Windscheid § 206, 2 u 3.
Girard erp. 362 np. 5.

9 Camoe BosHukHOBenie quasi-ususfructus ceasaun, no Beef BhpoATHOCTH, CB yCTAHOBIE-
HieMs Bb 3aBbuaniaxs ysyQpykra Ha BCe WMYmECTBO, uTO OWJIO0 HHOTZA Hem3Ghmmo. Cm.
Wandscheid § 206 np. 2. Girard erp. 361 np. 3. HBkoTOphie aBTOpPH YTBEPkIAI0TH, 4TO 3a=
BEIATEILHE deraTs BOOODIE GBI EINHCTBEHHHIMb JTONYCTUMBIMG €MOCOGOMD YCTAHOBICHS
kpasu-ysybpykra; em. namp. Ferrini, § 366. Cp. ogmako Aecarias I, crp. 714, np. 2.

W0 1,69 D. 39, 2. L. 43 D. 33, 2.

51 Cemeiinoe mpano § 15, IV.

2831 3,10L.88 4 C..6,6l. .
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§ 32. Muynbie cepBUTYTHI ¢b 0071be OrpaHMyeHHBIMb COAEPHaHIeMD.

I. Usus. Usus ects mpaBo NOJb30BaHiA Beuplo 06e3s npasa Ha 1a00st
gewyu. L. 2 pr. D. 7, 8. Ulp. 17 Sab. Cui usus relictus est, uti potest, frui
non potest . Do mpaso, TAKUMB 00pa30Mb, HMBETs 3HAUNTEABHO MeHbLiif
00BeNb, HexelIH Y3yPPYKTh. ¥Y3yaph MOAETH 110J1630BATHCA TOJBKO CAMOK BEIIBID
W TOJABKO AUYHO; OHbL HEe HMBeTh NOpaBa NeperaBatb JPYMHME JHIAMD OCYIIe-
¢TBIGHIE CBOEr0 MMOJB30BaHIA Xaxke mo obssareascrBennoii cabarb *. Buopouews,
9TO0 NONO/KEeHIe HE MpPOBOAUIOCH BIOJNE MOCIbroBaTeIBHO 3. Y3yaps jomMa MOI'b
He TOJBKO CaMB KATh BB AoMbB, H0o modbmarh BB HEMB CBOIO CEMbIO, PadoBb
W CIYrb W Xaike UPHHAMATH HOCTOANBNEBh. Oub He MOI'B TOJBKO CAATH 10Mb
BHAMIMBI, He KHBA BB HEMB €AMb '. 3anpemmenie MOJb30BATECA ILIOXAMI HE IPO-
BOIUIOCH TOCHABAOBATENBHO. Y3yaph MOIh MOJH30BATLEA ILI0AMU BElH 1 CBO-
HXB JNUNBIXDB NOTpeGHOCTeil; OHb HE MOTB TOJBKO NPOXABATH HXB °.

B® ocraipHOMD y3yaph NOLICKNTH TBMD K@ OrpAHHYEHIAMD BB I0.1b30-
BaHill Belplo M Ha HeMB JeKaTh Th ke 0073aTeabCTBeHHEIA 00A3AHHOCTI, KRB
Ha y3yppykryaph. Onb yCTAHABIUBAETH TY: My Cautio Bb MOAB3Y COOCTBCH-
muga 8. 1o OHP HeceTh pPACXOABl MO COXEpamiio BCWIN BB MEHBIINXDH Da3Nb-
paxb, vhwb yayppykryaps 7. Ero npaso®exbaumo .Jlpexpamaerea ono seabi-
creie emeprm y3yapa m ero capitis deminufie, media mmr maxima °.

1. Habitatio. DTorh CEPBATYTH HARTH JHPABO KATH BB YYHKOMB A0WE.
Taxb Kaxsb npaso, U3BbeTHOE HOADL QIIME |HMCHEMD, OCTABIAIOCH OOBIKHO-
Beano 1o 3asbmanio ¢b whbasw’ NMPEIOCIaBUTH AJIUMEHTH, TO OHO NMOXYTHAJIOCH
APYIANG HOpMaMb, hMb usu§, coraagEo MO mhat muerntTyra. Cyobexts npasa
na habitatio Mors BosmMe3zHO TEperaBaTh APYIUMb JNIAMB OCYUECTBIEHIE CBOCTO
npasa 1Y upaso ero He MPeKpamalocs Bb CIIY HEMOAB30BAHIA HMD HAIL BB CILIY
capitis deminutio ympaBoMoYeHHAr0 amua .

II1. Operae servexuwin swe animalium, T.-€. NPaBO I0Jb30BATHCH YCIY-
raMu UYIHXD PAOOBH HIMEHBOTHHIXE 2. OHO omamuaercst Thywa ke 0COOCHHO-
cTAMH, kakb habitatio, T.-e. He mpexpamaercda Bewbicrsie non usus I eapitis
deminutio ¥, u ocymecTBieHie ero MO#erb OBITh BO3ME3THO MNEPEIAHO APYTHMD
aanaMs 4.

1 Cu. raxxke L. 1 D. eod.

2T, 11 D 7, 5.8 130 2.5

3 L.12 § 2 D. 7, 8... neque enim tam stricte interpretandae sunt voluntates defunc-
torum. Ko aromy cx. Waindscheid § 207 np. 3. Dernburg I § 250 np. 7—8.

i L.4-7D.7,8.

5L. 10§ 4—L. 12§ 1D. 7, 8.

6L.58§1L. 11D.7,9. Cp. eme L. 15 §1 L. 22§ 2 L. 23 D. 7, 8. L. 133 2
DT 1

1 L.18 B. & 8¢

8 1.. 19 D. 7, 8. Windscheid § 207 np. 12.

9§31 2, 4. Pr. 1. 2,5 L. 16 § 2 C. 3, 33.

101.13§1C. 3, 33. L. 10 pr. D.'7, 8. § 5 1s 2,°5.

11 L. 10 D. 4, 5. 10 pri DTS

271,58 3 D&

18 L. 2D. 7, 7. Ls 2 DiEd3 0

11 L. 2 D. 33, 2. O BO3MOKHOCTH TmEpPexoia B3TOF0 CEPBHTYTA [0 HACIBICTBY BH BULY

L. 2 D. 33, 2 cymecreyers cnops. Cu. Wandscheid § 208 mp. 8 w Dernburg I § 230 mp.
15. Hetopay. samba. o habitatio m operae y Ferrini, Pand. § 374. Karlowa 11, erp. 1257.
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IV. Bt wraueersb amdnaro cepBHTYTa MOTYTH GHITH YCTAHOBJEHHI IPAB3 HA
00J530BaHle Belwbio Bh H3BBCTHOML OTHOHmIeHIA. BB vacTtHOCTH BB BHIDL JuYHATO
CepBUTYTa MO&HO npioOpherm mpaBO Ha Takoe IOJB30BaHIE BEMBI0, KOTOPOE
OOBIKHOBEHAO COCTABAACTS COAEP:KaHie npefialbHaro cepBuTyTa (HanpaMmbps npaso
npoxoaa, npobsia, BOZONPOBOJA H T. I.) '*. IT0—TaKb HA3. servitutes perso-
narum wrrequlares.

I'maBa IV. Baaxbuie cepsuryramu. BosnmmkHoBeHie,
NPEeKpanenie 1 3au[HTa CEPBUTYTOBD.

§ 33. BraphbHie cepsutyTami.

I. IToxs nvenens Baaxbuia BooOme pasymberca co3nareabHoe daxrige-
CKO€ TOCHOJCTBO JUI@ Halb Bemblo. Bp vacTHOCTH lopumamueckoe Biaajybuie Be-
maMu ecThb (paxTAyeckoe IOCHOJCTBO, COCIMHEHHOE €h HambBpeniems Biaarbasna
oOpam@arscs ¢b Bellblo, KakKb Cbh CBOEK COOCTBEHHOI0.— BB myumepaTopexoe Bpems
IopHcTaMi OBLIO BHPAOOTAHO HOBOE NOHATIC; Ma DALY Cb 3HAKOMBIMG HAMD Bla-
ABHIeMD BemaMud ABIVIOCh TAKKC 3aUMIIEHHOE 0COOBIME Biaxbiabueckmmm maTep-
MIKTAMH @aadivHie npasamu, juris quasi possessio .“Hassauie 310 HEe MOKETH
ObiTH IPH3HAHO TOYHBIMB: NPEIMETOMD! BIALBHIA U Bb 3TOMB cayuab sBiserca
He Karoe-mi00 mpaso, a Thaecwas Bemd % Hoy ecaw o6mkHOBeHHOE BaaxhHie
BemaMu 1o BHBIIHOCTH NpeicraBasiercd Kakbh Obl OCYIECTBIGHIEME IIpasa €o6-
CTBEHHOCTH Ha Bewpb *, TO jurisfyuasi possessio mpexcraBigerb BHIMMOCTH OCY-
IeCTBACHIS KaKOro-audo ¢epBHTYTHArO MIpaBa, Kakbh OH I10Jb30BaHie HMb. Ecam
upu Braxybuiun BemamM#d Biaxbiens IoMEKeHD uUMBTH BOJO FOCHOICTBOBATH HALB
BCIIBIO, NMOJO0HO COOCTBEHHHKY, TONIPH juris quasi possessio oms uMbers Boxio
rOCMOJACTBOBAThH HALh BEIILI0 BB KAKOMB-IH00 OnpeibIeHHOMD OTHOMIEnid, OTHO-
COTLCA Kb Hell Takb, Kakb OyATo OHB #mvmbers Ha Hee wudsberHoe jus in re
aliena.—RoHneuno, a 1BABwdTOro jus in re aliena MOXETH H He CYLIECTBOBATD.
Baaabre Bemamu MoxeTb 3 HecOOCTBEHHEKB; HMBTBH juris quasi possessio Mo~
AKCTH H TaKOE JHI0, KOTOPOE CepBHTYTHArO mpasa He mMbers.—Bb cayuab ra-
KOr0 [OCGHOJCTBa HaXh BEIIBIO 'OBOPATCS (HETOYHO) O BJAaABHIA NpaBOMB HA Bells,
Jjuris quasi possessio (camoe €J0BO ,,(uasi“ ykasniBaeTh Ha HETOYHOCTH HA3BAHIA).

II. IIpexmeron®s quasi possessio MOryTh OHTb HE 6C NPASA, KOTOPHLA
OTHOCATCS TOCHOACTBYIIUMEL BO33phHICMb Kb NDABAMB HA YYNHCYIO Geuyd, WIH,
Tounbe BeIpakasch, He Bch npaBa Ha YYEKY0 Beup AMBIOTH Takoe cojepxkasie,
YTOOBI BO3MOKHO OBIIO NJIMTCJILHOE OCYLIECTBJICHIC JTOr0 COMCP/EAHIA HA Npak-
Tikb, mpousBojsimiee BunevaTabHie (akTHYECKaro OCyUIeCTBACHIS JaHHATO MpaBa.

3L.32D.7,1. L.4.37D.8,3L.6D. 33,3, L. 14§ 3D. 34, 1. L. 1 D. 33,
2. Cp. Ferrinz § 38l.

1pr. J. 4, 15. L. 10 pr. D. 8, 5. L. 2 § 3 D. 43, 26. L. 2 D. 8, 4. L, 7 D, 43,
19. L. 23 § 2 D. 4, 6. Gai 4, 139.

2 Bo wHornx®e wECTaxs MCTOUHHKOBD NPAMO OTPHIAETCA BOSMOMKHOCTB POSSESSI0 Wb OT-
nomedin k® res incorporales. L. 3 pr. D. 41, 2. L. 4 § 26 (27) D. 41, 3. L. 1 § 8 D. 43,
3. L.32§1D. 8, 2

3 Tloaromy nbroropue nbmenkie nmapiexTucts Ha3mBaTh BIayxbrie emamn Eigentums-
besitz; es. nanp. Aradts § 129, 135; cp. Windscherd § 151, np. 2.
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Heapss Baapbrs 3saxorossivb npaBoms !. Ho cepBuTyTHHs npaBa Bch MOryTh
OBITH HPEAMEeTOMDB juris quasi possessio 5.

III. Haemerwmoe juris quasi possessio TH &e, kaxb dIAEMEHTH Baaxbuis
BEMAMM, MMEHHO: corpus H animus. TpeGyercs Inpexue BCEro (haxmuueckoe
OMHOUEHIE AUUA K3 8eulu, KOTOPoe CcOOTBBTCTBYeTH cofepskaniio m3pbernaro
Jus in re aliena. 9T0 oTHOWeHie Pe3ANYHO NIPH PA3AMIHBIXB CCPBHTYTAXB. [Ipu
y3y$pykTh 0OHO cOCTOMTH BB ACpAKAHIM Bem % IpH ¢CPBUTYTAXb, KOTOPHE OCY-
HICCTBIAAIOTCA 9e¢Pe3t NMOCPercTBO AbiCTBil yIpaBOMOYCHHAro Juna (HanpuMbps
iter), Bp coBepuieHin aTux® pbiicTsiil 7; mpu cepBUTYTAXb, COCTOALNYB BB BO3-
BelleHin coopy#xenia (aquaeductus), XOMKHO CYIECTBOBATH 3TO COOpYHeHie *; npu
servitus prohibendi Baapbuie cocToHTH BB TOMB, 4TO cOCHAB NOAUHHSIETCST 33-
npery Jung XbicTBUTeNBHO IUIH MHUMO YIPABOMOYEHHAro, HanpuMbps, HE CTPONTH
Boimie uspberHaro yposud °. Bo-BTOphiXb, HAMMOO JOMLKHA OHTH 6044 10€ROJ
cmeosamd HAds Geuydbl0 HMEHHO Takh, Kakb TOCHOACTBYeTh HAlh HCIO JHLO,
unbiomee npaso na Takoe roemogerso '°. Ilpu sroMb He Tpelyercs, uTOGH BIa-
xbaens Obrp yObiaaeHs Bb HAJMYHOCTH Y HEr0 TAKOrO0 1paBa; BO3MOKHO Blia-
abuie mpaBoms mala fide '*. Ympauusaemcs siaxbuic npasomb, Koria Gagri-
YECKOC OTHOIICHIC Kb BEIIN CTAHETH HEBO3MOKHMMB, IUII OKOHYATEIBHO IIpe-
Kpaturea ', a Takxe, KOTJa OTNAIeTh BOAS Bragbrs 3. Sawuwaemen juris
quAasi possessio 0COOLIMB UHTeDIUKTAMI, 0 KQTOpuxs pbus Oyrers mivke (§ 36, 111).

§ 34. BosnuKHOBEHie €epBHTYTOBD.

CepBATYTH BOSHMKAOTH BB GHIY WOPHINYECKAXDH CIBIOKB, MO JaBHOCTI,
no cyreoHomy pbmeniio m N0 HEmOCPELCTBEHHOMY NPEINHCAHID B3aKOHA.

. I0puduuecria comarus, Ocrasisia BB CTopowb yeramopaenie cepsuTy-
TOBB RO 3ABMWULAMELVHOMY pacrepaiceniio * (em. Hacabicrsennoe npaso, § 32,
II), ma odparuMca Kb cxbaxays wnter vivos. —CepBuryrs mo cxbaxb inter vi-
VOS MOKCTH OWTH YCTAHOBICHL HIH MOMOUIBI0 XOTOJHATEIBHATO NOTOBOPa, W
OyTeM'b CaMOCTOATEIbHATONAKTA,.

i TIpn pignus puMckoe NpaBo NPH3HABANO HAAAYHOCTH NPOM3BOXHALO BIATBHIA BEULIO
(em. Bume § 18, II), vo He juris quasi possessio. 9TO CAYRHTH OIHAMD H3B JOKA3ATEALCTBD
TOr0, 9T0 32J0Ts He eeTh Beuoe npaBo; em. nHuxe § 40, [I.

5 I'epmapckoe NpaBO BB 3TOMBb OTHOMEHIH INONLIO Iaabmie pHMEkaro; cM. Hindscheid
§ 151, np. 4, § 464. Dernburg 1, 191.

6 L. 3 pr. D. 7, 1... induxerit in fundum, eumve patiatur uti frui... C» roukn apbnia
pranbris Bewamu aTo aepxanie ysyPpykryapa sAsmseres npocrod detentio. L. 1 § 8 L. 12
D. 41, 2. L. 6 § 2 D. 43, 26.

TL. 7D. 43, 19. L. 20 D. 8, 1. Cp. Bupouems Waindscheid § 169, up. 5.

8 L. 20 pr. D. 8502

9 Windscherd § 163, np 4.

10 L. 7 D. 43, 19. Celsus 25 dig. Si per fundum tuum neec vi neec clam nec precario
commeavit aliquis. non tamen tamquam id suo jure faceret, sed, si prohiberetur, non factu-
rus, inatile est ei interdictum de itinere actuque: nam ut hoe interdictum competat, jus fundi
[eundi ser.] possedisse oportet.

L. 3§2D. 43, 19. IloaroMy He Toynn BHpamenia b L. 256 D. 8, 6. L. 1 § 19
D. 43, 20. ToxpoGuucra y Windscheid § 163, np. 6 O upio6pbreniu juris quasi possessio
yepess npeicrasurexs eM. Windscheid § 163, np. 7—10.

12 Windscheud § 163, mp. 11—13.

18 Windscheid § 163, np. 14.

! Yame Bcero 3THWH NYTeMD YCTAHABINBANHCH IRYHHE ceparyTe. Dernhurg I, § 245,
up. 2.
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CamocmoamessHstmu aXmamy, yCraHOBIEHIA BB NUBILIBHOME Npashb Opuam:
mancipatio xaa serv. praed. rusticorum, KOTOPeA OWAH res mancipi, men jure
cessio JJsA OCTaJbHEXTB CepBATYTOBB 2. Kb NPOBHHIIAJILHEIMB YYACTHAMB AKTHI
UMBHIBHATO NPABY HC OBLN NpuMBHAMBL, I AAd HUXB GLiab BEPaGOTaH® 0COOHI
¢110¢00s YCTAHOBACHIA CEPBUTYTOBB— NYTEMB NPOETOTO COTJAMeHid, NoTKpbIaeH-
naro erunyasamieii—pactio et stipulatio 3. Bw Ilranim e BO Bpems IMIepin BO-
110 BB 00hvail YCTAHOBAATH CEPBHTYTH NyTeMb quast traditio (T.-e. UYTEMB
nepesayn BaagbHig CepBHTYTOMB, juris quasi possessio); 9TOTH CHOCOOB NOJY-
yILh DpusHaHie BB Kaacemueckofi opuenpyrennin {. By [Ocmunianosoms npash
COXPAHIIN CHAY TOJBKO 1B mOCIXBIHHX® cmoco6a .

[Iyrems 00NOAHUMEABHALO (001080PA MOKHO OHLIO YCTAHABINBATE CepBll-
TYTHl NPH OTYY/EACHIN 3eMedbHbIXh YYACTKOBB: OTYyHKJare]b NpPH ITOMB MOT'H
BHITOBOPHTH 1Af ¢e0s CEePBHTYTH HA OTYY/KAAEMYI0 HMB 3eMI0 Wil Ke odpee-
HOTH OGTABIIYIOCA Y HEr0 3EMII0 CEePBHTYTOMB Bb HOJB3Y OTUYHKICHHOH uacim
(deductio) ®.

Yemanasausams cepButyTh ITAMI CHOCOOAMH MOKETh KakIblil coOCTBEH-
HEKB oOpemeHsemoil cepsuryToMs Beuu’. COCOOCTBEHHUKH MOTYTH YCTAHOBITH
CepBOTYTH JUIIbL COO0ma, 3& HCKIYeHieMd y3ydhpywra. DwdnresTa n cynepgm-
miapb MOryTh OOpeMeHATh Bellb cepBUTYTaMu, ABiiCIBIe KOTOPHX'B IPEKPAACTCA
¢b NpeKpalieniers NpaBa Ha Bellb CAMHXh YcTaHOBHTEde °.

ITpio6promamy Andusie CEPBATYTH MO#ETH Ka:#10€ JHNO, KaKkb (u3nyecroe,
Takbh M lopugnyeckoe; npioGpbrars JIpeliajbubie CEPROTYTH MOXKETH TOJIbKO
COOCTBEHHNED, 3MNTeBTa ILiH cyneppumiaps POCNOACTBYOWArO yyacTra ’; Hb-
CKOJBKO COCOOCTBEHHUKOBD RoJ:xHuL AbiicTBoBaTE coodma (Bmuwe § 29, II, 6).

II. ITpiooprmenie no dagnoému. , Bb ipesHeMb HUBHILHOMB npasb 10-
nyckanoce npioOpbrenie cepBATyTa B CHAYy usucapio. 910 ObI0 oTMbHEHO 1O
lex Seribonia!®. Bo spess uMuepim T. Bas. longa possessio €TaJja NPU3HABATHCH
cnocodoms npioGpbrenisseepsuryTos® . Ea yeaosia cocroATs Bb cabryomeds.
Jomxno OuTh HaJuno doA208peMerHoe 64a0wHIE CEPBUTYTOMD, T.-¢. OCYUIECTBIE-
nie Ha mpakTukb ero cogepkauisi Takbk, Kakb OyATO-OBl BTO OCYUIECTBJIEHIE CO-
BEPIIAJIOCH JNNOMB YHIPABOMOYEHHEIMB Kb 2ToMy. Cpoxs — pecarwabruii inter

2 Gai 2, 29, 30, 32. Xeocmoes, Her. pum mp. § 30, IV.

s : Gai 2, 31. Girard erp. 371, np. 3. Dernburg I, § 251, np. 19. Xeocmoes, op. cit.
70, IL

1L.20 D.8, t. L.1§2 D.8 3. L.11§1 D 6, 2. Girard crp. 372. Dern-
buxg 1. § 251, up. 20. Xeocmoss, op. cit. § 70, II.

584J.2,3.§1J.2,4. L 3pr. D. 7, 1. L.25§7 D. 7, 1. L. 33 pr. L. 36
D. 8, 3; cM. Takke npexmayuiee npambuanie. Xeocmoss, op. cit. § 102, I.— O cospeMenHOMB
gemeines Recht cm. Dernburg I, § 251 in f. Windscheid § 212, up. 1.

6 Deducere, detrahere, excipere, recipere servitutem. L. 32. 36 § 1 L. 54 D. 7, 1.
1.3 D.8."9. 1..% D. 8,8 5.3 5.68pr- 8§83 L. 7pr. L.8 10 D, 8, 4. L. 22§ 1
D.12,6. L 7D.19, 1. L. 126 § 1 D. 45, 1. Fr. Vat. 47, 51. Gai 2, 33. Hcropnd. samb-
vania cM. y Girard crp. 369 m 372, np. 3. Koncrpykwia: Dernburg 1, § 251, np. 14. Wind-
scheid § 212, 7.

7 L. 6 pr. D. 8, 4.

8 L.1pr.D. 7, 4. L. 1 § 9 D. 43, 18. Waindscheid § 212, np. 2.—O npast ny6au-
nianckaro praxbasna cn. Dernburg I, § 251, mp. 5.

9 Yaydpykryaps He MOxers mxs upioopbrars. L. 156 § 7 D. 7, 1. O ny0xauianCKOMD
sraxbasnt em. Dernburg I, § 251, np. 9. Waindscheid § 212, np. 7.

0 1. 48§28 (29) D. 41, 3. Girard erp. 370, np. 2. Dernhurg 1, § 252, mp. 2.

1y, 10 D. 8, 5. Xeocmoas, op. cit. § 70, II.
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praesentes un aBagnaruabtaiii inter absentes 2. Buaxbmie joaxnHo 6BLTO OCY-
WECTBIATHEA Nec vt nec clam mec precario MO OTHOUICHID Kb COOCTBEHHHRY 3.
Hu titulus, mn bona fides me Tpedosaxucs %,

III. Cydebnoe pwwenie. Ceppuryrh HepbIKO yeTaHABANBAITCA pPhIIeHieNTL
mo actiones divisoriae ', Kpomk rtoro, maruerpars, Bb cayuah HY&IB, MOKETH
0043aTh COOCTBEHHAKA YYaCTKA MPCLOCTABHTL APYrOMY JHIY 32 BO3HATPA:EIEHIe
IIpaBo NpoXoja Kb MBery morpedeHis, ecad Kb HEMY Heab3sd uHaye Ipoiru 16,

IV. Ilpednucanie aakona. Yacro BOHHEACTH BEL CHIY 3aKOHA Y3YDPYETD
Ha HAMYUECTBO BB Cimay ceMeiiunxs ornomeniii (Cemefinoe mnp. § 12, I m II;
§ 15, IV).

§ 35. Mpekpawenie cepeuTYTOB®.

[. IopoGH0 BEBMD BemHHME NpaBaMb, CEPBHTYTH NPEKPAAOTCA, ec.IH
6eld, KOTOPAH CIYHKHTH HXb OOBEETOMB, NOrHOHETH !, INIH NPEBPATHTCA BB IeS
extra commercium ?, man 0ygeTs OTYyKIeHa, 03B @ooTBBTCTBYIOMEl OroBOpKH,
(puCKOMD, uUMIEpPATOPOM® HIH ero cynpyrol (0 mockbauems cayuab cM. BBme
§ 2, II). Jluunsle cepBUTYTH NPERPAMAIOTCA Takke Bb caydads cymiecrBeHHAro
u3MbHeHIsT BeuH, KOTOpas fABJsercd 00beRToMB cepBuryTa °. Ecam 510 mawbue-
Hi¢ COBEPIIEHO COOCTBEHHIKOMB, TO OHB JOMKEHB BO3MBCINTH CYOBERTY CepBi-
TYTHArO NPaBa NpPHYHHEHHBlE TBMB yOuTEH &

II. 3esmexpHrle eepBHTYTH NPEKPAMAIOTCT b wbeasto praedivm dominans ®.
JauHEIe CEPBHTYTH PEKPAMAIOTCA €O CMEPMBIO YRPAGOMOUECHHALO AUYQA, & TARKE
¢b ero capitis deminutio maximadm media ®; | ecan cyOHEKTOME JHYHATO CEPBI-
TyTa ABJIACTCA OPHAHYCCROE JHITO, TO RPAMHAMD CPOKOMD NPOIOJENITEIHHOCTH
CEePBATYTa MNPH3HACTCA €NI0 ATHWE 7.

III. CepBHTYTH NPEKPAMIAIOTCT, €CJH COOCTBEHHOCTh HA BEIIb H CEPBATYT-
HOE MpaBO HA HEe coedWHAMCA 88 00HOMN3 suyn (confusio) 3; cepsuTyTs He
BO3CTAHOBAACTCA, €CAT 3TO JHOO| 8aTHMB OTUYINTH Beuls .

[V. CepBuryrs npexpamacres cs omrasoms oms Hew ew cyosexma '°. JTo-

12 Paul. 5, 52, 8. L. 12 § 4 C. 7, 33.

13 1.. 10 pr. D. 8, 5.

1 Cnopunii rompoch. Om. Dernburg 1, § 252 in f. Cp. Windscheid § 213, 3.

BL.68§T1TD.T 1. Ll 22§38 D10 2;

5 L, 12 pr. D. 11, 7. Dernburg I, § 253. Windscheid § 212, np. 6. Baume § 4, IV, 7.

1 L.24pr. §1 D. 7, 4.

3L 17 pr. D. 7, 1.

3 L.58§2D.7 4. Ulp. 17. Sab. Rei mutatione interire usum fructum placet: veluti
usus fructus mihi aedium legatus est, aedes corruerunt uel exustae sunt: sine dubio extingui-
tur. an et areae? certissimum est exustis aedibus nec areae nec caementorum usum fructum
deberi. et ita et Julianus. § 3. Si areae sit usus fructus legatus et in ea aedificium sit po-
situm, rem mutari et usum fructum extingui constat. plane si proprietarius hoc feeit, ex tes-
tamento uel de dolo tenebitur. Devnburg 1, 254, np. 3. Waindscheid § 215, np. 2.

{L.5§ 3 D. 7, 4 (Bb npam. 3).

3 Yuuuroxaerca aum serv. pr. urb eb paspymeniemd 3zania ma pr. dominans? L. 20
§ 2 D. 8, 2. Dernburg 1, 244, np. 2. Windscheid § 215, np. 3.
6§ 3J 2,4 po lE2Tal

L

=1 =1

7 L. 21 D. 7, 4.1, 56 Dl
L. 1D.8, 6. L. 30 pr. § 1 D. 8, 2. Cayuaii npio6phrenist y3aydpykryapoms npasa
co0cTBeNHOCTH HA oOpemeHeHHYn Y3ydpykroMs Beub HaswBaerca consoludatio § 3 J. 2, 4.
9 L. 30 pr. D. 8, 2 ef. L. 537 D. 7, 1. Dernburg 1, § 254, np. 11.

0 I.64. 65 pr. D. 7, 1. L. 8 D. 8, 6. L. 4§ 12 D. 44, 4. JIra KraecHyeckaro nmpana
cp. eme Gar 2, 30. L. 66 D. 23, 3. Girard erp. 374, np. 3.
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CTATOYHO JU OJIHOCTOPOHHATO oTtka3da (derelictio) mam e HeoOXOoxHMO emie Npu-
HATIC 0TKA3a COOCTBEHHHKOMB BelUl—i3TO CIOPHO 1.

V. CepsuTyrs nperpamaercs ¢b KacTymiaeHiewb dies ad quem uia peso-
MOMUBHALD YCA08LA, TOLB KOTOPHMB OHB YCTAHOBJIEHD !2.

VI. Haronems, cepBuryThl npekpamaiTcd Beabacreie non wusus, T.-¢. He-
II0Jb30BAaHIA IIMH BB Teuenie ounpexbaensaro spesenu '*. Ocyecrsienie, KOTo-
poe mpexoxpaHfeTs CepBHTYTH OTH YHUYTOXEHIA non USU, CBOZMTCA KB TOMY,
yr0 Ha Jbab nopzepmuBaerca TO (paKTHYECKOE COCTOAHIE, ROTOpPoe €OoO0TBBT-
CTBYEeTH OTHpAaBjeHild cepBuTyTHaro npasa ‘4. Ilpm sroM®» He TpelGyeres, YTOOH
ero OCYMEeCTBIAIH JHYHO CYOBesKTh cepBuTyTa. He Toanxo abiicrBia ero mpm-
CAyrm W npexpcrasureneii, Ho jpawe xbiderBia HexoOpocopbersaro maapbarnma ro-
CIIOJCTBYIOIAr0 YYACTRa IPEPHBAIOTH TEYEeHie JABHOCTH, NOramaluei cepsu-
Tyrs 1%, Henoaw3osamie jpoamuo npojoaxarbes 10 abre inter praesentes m 20
abTe inter absentes 16,

Jas moramenia JaBHOCTBIO 20p00CKUX3 TPENiAJIbHEIXE CEPBUTYTOBH Tpe-
Oyerea usucapio libertatis!?, t.-e. Bragbiends ecay:kamaro y4acrka BB TedeHie
3TOr0 BPEMEHH JOJKeHB BIANBTE (AKTHYCCKH COCTOSHIEMB, UPOTHBOINOJIOAKHEIMD
CONEpKAHiI0 cepBHTYTHArO npaBa (HanpuMbps, npm Servitus altius non tollendi
MOJMKHO OBITH BHICTPOEHO 3JaHie Bhue X03BoaeHHaro. mpenbaa). Usucapio liber-
tatis me Tpedyers nu bona fides, nu titulug™®, Ho HE JOMEHA IOKOHTHCS HA pre-
carium (T.-e. Ha J03BOJeHIN Cy0OBEKTa CEPBHTYTa HEJCOOJIATH €ro BOpeLb A0
3ampenenisa) 9.

§ 36. 3awpyTa, cepuTyTHaro npasa.

L. Actio confessorie'. Jumo, xoTopoe cunraers cedd YIPABOMOYCHHBIMD
10 CEpPBHTYTHOMY NpPaBYy UWbeTh ) Ha eayyaii HapPYHmIeHiA 3TOro mpaBa OCOOKIE
nmexks, a. confessoria. Mexs 31owb, Bb KauyecTBB 6euial0 1CKa, MOKETh OHThH
OPEIBABICHD M IIPOTHBB \BCAKAIQ TPETHATO JINQ, HAPYIIAOIIAT0 CEpPBOTYT.

Hemyoms apasercanamyd, npereniyiomee Ha cepsuryTs 2. Vekb o npe-
JIaJAbHOMB CepBHTYTH MOEeTh BUHHNTH TOJABKO cOOCTBeHHHK® praedium dominans,
a Takke cynepdumiaps, sM¢uTEBTa, 3aJ0rOnpHHNMATENb * W y3ydpyKTyaps ro-

11 Dernburg 1, § 254, up. 18. Windscheid § 215, np. 11.

12 [Ipm auyneixs ceparyTaxs aTH OrosBopkn pbicreosaau ipso jure (Fr. Vat 50), a mpu
npexiaabumxs - ope exceptionis (L. 4 pr. D. 8, 1. § 3 J. 3, 15. L. 44 § 1 D. 44, 7. L. 56
§ 4 D. 45, 1). Xeocmosga, Her. puy. np. § 70, mp. 12.

13 Paul, 1, 17; 8, 6, 30. § 3. J: 2, 4. 1.5'%. D. 7, 4. E. 6. D. 8, 2.

15 L, 12 D. 8. 6.

13 L. 20—24 D. 8, 6.

18 L.16 §1C. 3, 33. L. 13. 14 pr. C. 3, 34. Xeocmoss, op. cit. § 102, I.

1 L. 6 D. 8,2.

18 Dernburg 1, § 254, np. 26, cp. Windscheid § 216, np. 10.

197, 32 pr. Do 8, 2, L. 17 D8,

1 O dopuyxb ucka, koTopas pelakTHpOBaJach PR3IAYHO Bb PASHEIXD CIYUAAXE, cx. Lenel,
Ed. perp. 8§ 72 73. Dernburg 1 § 255 np. 2.

2 A Takke TO aAUO, KOTOPOMY mepelaHno ocymecrsiaexie ysydpyxra L. 11§2D.20,1.—
Kasxuiii coco6CTBEHHNKT. TOCHOICTBYOUArO YyacTka nMEers caMocrosTeisHuil mexks. L. 4 § 3
L.6§4L. 19D.8,5. L. 1§5D. 43, 27. Dernburg I § 255 np. 7; § 164 up. 11. Wind-
scheid § 132.

SIS, 1. Ee 3753 L9, 39, 1.



CNOACTBYIOmMAro yuactka . Bb nporuBomoxoxzoeTs rei vindicatio, npexbaBlieHic
a. confessoria He mpexmonaraeTs BB KadecTBh HEOOXOXEMAro YCaA0Bid, UYTOOHI
HeTenm’s yTparnah BiAajgbHie CEPBHTYTOMDB: 3TOTH HCKH MOKETH BUIHNTE H BId-
nbiomee cepBOTYTOMB JMOO XA 00e3mMEUEHIA GBOETO HTpaBa OTH HAPYIIEHid °.

Omenmmuurons ABIAETCA KAKIOE JHIN0, KOTOpOe Hapylaers CepBATYTH
uJd TpPO3UTH ero HapymnTh ®. Tpedyerca Toapko, YTOOH HapylleHie WJIH yrposa
OBUIN HANPABJIEHHl NPOTHBE CAMOTO CEePBHTYTHArO MNpaBa, & He MPOTHBD JUYHOCTH
JTaHHATO CyO'beKTa CEepBUTYTA.

Ilmwavio ucka sABIAETCA TpH3HAHIE CEPBATYTa H YCTAHOBJICHIE COCTOAHIA,
KOTOpOe cOOTBBTCTBYETh CEePBHTYTHOMY IpaBy, Bo3MbuleHie yORTEOBH OTH Hapy-
meHid npaBa W obesneyedie oTb Jaapwbiiumxs Hapymewiii ’; xaa Jayywaro 10-
eruxenia atoll mocabpaueii mbau ocyxmenHnlii oTBbTYNRD 0043b1BAETCA IIpejcTa-
BATE cautio de non amplius turbando 3.

Herens poasens 0doxa3amd HAANYHOCTH CBOCTO CEPBATYTHAr0O NpaBa O Ha-
pyiueHie ero OTBBTYNROM®S.

I1. Actio negatoria®. Ecim wro-mdo zenpasoybpHo npuceousaers cedb
CEePBUTYTh, TO COOCTBEHHME® BEIIH MOEKETH HPEeAbABUTH a. negatoria, 4TolI J0-
OuTBCA NpH3HAHIA €80000bt ceoell gewyu oms cepsumyma. Mel yxe uwbiam ciay-
yaii sambrure (Beime § 13, II), uro a3TOTH MfiéKB, XOTA H JAeTCAd [0 MHOBOLY
CEePBATYTHAr0 IIpaBa, CAYENTH IAA 3aWUTHY npasa cobcmeenHocmu '®. Pasema-
TPHBaeMb K€ MBI €ro BbH CBA3HM €¢b a. confessoria BBBALY CXOJCTBA MEXKIY HOD-
MaMu, pPeryJidpylolEMgd 3TH JBa HCKA.

Hemuyoms no a. negatoria ABAAETEst, COOCTBCHHAKD Bel, 10 OTHOMIEHIH
Kb KOTOpOil oTBBTUNKD mpHeBomBaerdb ¢e0b cepsuTyTs !, a Taxke cynepdumiaps,
aM(uTeBTa, 32J0rONPHHIMATENS BTOH, Bemy 2,

MELMUUKOMNS ABISTCTEA BCARIM, KTO €I0BOMB HIX IEIOMB BHIDAKAETH
IIPUTA3aHIe HA CEPBHTYTH Ha BeIb HCTHA '3.

Iwavio ucka asia@Tea npusHamie ¢BOGOXHI BEIUIH OTH CEPBATYTa, BO3ME-
mieHie yOBRITKOBB, HpoHEIIenunx® Orh xbiicreiii orBbryuka '*, m odesneyeHie OTh
laapnbimuxs HapymeHili (cautio de non amplius turbando) *.

Cnopens Bompocs 06%.onus probandi mpa 3TOMB MCKDB: 10JKEHD Ju HETEND
NOMHMO J0K23aTEJIbCTBA, CBOEr0 NpaBa COOCTBEHHOCTH TOKA3HRIBATH H CBOOOLY JTOM
cOOCTBEHHOCTH OTH CEPBUTYTa, T.-€. HECYIECTBOBaHIe CEPBATYTHAro mpasa OTBHBT-
auka? I'ocnogcrsyiomee MabHie TpeOyeTs OTH HCTNA TOJABKO XOKA3ATEAbCTBA HPABA
¢cOOCTBEHHOCTH M TIPEJOCTABAAETH OTBBTUHKY JMOKA3KBATH CYIECTBOBAHIC CEPBI-

1 §4D.43, 25. Cp. L. 1 pr. D. 7, 6. Windscherd § 217 np. 6. Dernburg I
0 nyﬁmmauoacuow& Branbasnd oM. Windscherd § 217 np. 7. Dernburg |

L.5 § 5 D. 7, 6.

6 L.10§ 1 D. 8, o Cp. o servitus oneris ferendi L. 6 § 3 D. 8, 5. O ficti pos-
sessores ev. L. 6 D. 7, 6.

1L 5§3D.7, 6 L.4§2L. 6§6D.8,5. L 5C. 3, 34.

8L.7D.8,5. L.58§ 6 (7) D. 7, 6. :

9 0 q)op\rymxrb ucxa. eu, Lenel 1. ¢c. Dernburg § 256 np. 4.

10 L. 2 pr. D. 8, 5... negatoria domino qui negat...

ML 5pr. D. T, 6. 061 nckaxs cocoGerBeHHukoBs ¢, L. 6 § 4 D. 8, b. Dernburg |
§ 256 np. 8.

12 Dernburg 1 § 256 np. 9.

13 L. 14 pr. D. 8, 5. Windscheid § 189, np. 9. Dernburg § 256 np. 10.

1" L. 14 pr. D. 8, 5. L. 4 § 2 D. 8, 5. Dernburg I § 256 np. 13. Windsche:d § 198
mp. 2—35.
; 1531, 12 D. 8
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TyTa. 910 pbuenie mandoake mbiecooOpasHo, T. K. 10KA3aTH HECYUIECTBOBAHIE
CEepBATYTa, 00JbLICK) YACTHIO, TPAKTAYECKI 32TPYAHHTEJIBHO '8,

III. Iloceeccopran sauuma cepeumymoss. Baapbuie mbroropsvm cepsi-
TyTaMH NOJB3YeTCA IOCCECCOPHOH 3almuToili, T.-. 3amHmaercd, kKakb TakoBoOe,
He3aBHCHMO OTBH BONMpOca O mpaBb Ha cepBATYTH auna, BAaLBIOMAro CePBHTYTOMD.
[Tocceccopnrlsal cpepcTBa PasIUYHEL A PABHBIXB CEPBATYTOBS.

a) Braxbuie ysygpyxmoms, a taxixe npaBoms Ha emphyteusis n superfi-
cies (eM. §§ 37—39) samumaeres HHTEPIMKTAMH, CO3JAHHEIMI II0 AHAJOTIH Chb
TBMIH HHTEpJNKTAMN, KOTOPHMH 3amuuiaercsa biajgbuie sBemamu, T.-e. interd. uti
possidetis utile ¥ u interd. unde vi utile 8.

b) Baaxbuie doposicrvimu cepsumymamnu samumaeres mocpercTsoms interd.
de itinere actuque privato. YcaoBismMn 3TOro MHTEpIHKTA ABASIOTCA: MOJB30BA~
Hie Joporoil BH TeueHie, mo kpaiimeii wmbpb, Tpmamarn e nmocabaHAro roga
nec vi nec eclam nec precario ab adversario!?, m mporecrs upoTHBE JadbHBi-
maro moJab30BaHid CJAOBOMB ian pbioms ¢o cropoust orsbrumea ?°. Bompoes o
npaBb Ha moanrsosamie Zoporoii me Bo3Oyikxaercs 1.

¢) Baaxbuie cepsumymons sodonposoda sammaerca nyrems interd. de
aqua cottidiana et aestiva. YecaoBieM®b CIyXATH XOTA-OBI OJHOKDPATHOE MOJL30-
BaHie BOJONPOBOXOMB BB TedeHie mocabauaro rofa 2? nec vi nec clam nee pre-
cario ab adversario, npn ToMb bona fide 23 Tlogo6HEIMD e 00pasoMb 3amA-
maerca Baaxbuie cepBUTYTOMD uepnamia §odvi—interd. de fonte **. Interdictum
de rivis o0e3neuynBaeTs NpH MOLOOHLIX® YEIOBIAXDH BO3MOKHOCTE (e3UPEIsIT-
CTBEHHATO pPeMOHMA BOZOTPOBOAA 25.

d) Ecau yepe3s uykoll yuacToRsMpOIQiEEHa KA0AKA KIS CTOKA HEUNCTOTH,
TO €e MOKHO 0e3npenaTeTBeHHO 4HErATH. N PEeMOHTHPOBATH, Nake ecaH I0Jb30-
BaHie camoii kaoakoii coBepmadocs vi, clam precario—interdictum de cloacis.
ITa yeTyuxa (aKTHYCCKOMY Baaxbaony, caibirana BB BHLY TOr0, 4TO OUYMETRD
KI0aKb HE0O0XONHMa Bb HHTEpecaxs o0wmwaro 6aara 28.

Faasa V. 9um@uressucs u cyneppuiiii.

§ 37. 006wis 3amtf|auia.

[. Omduressncs n cymepduniii npegcTaBAMIOTS BENHEA IPABA MOAB30BAHIL
uysoil 3emaeil mam 3jgamieMs. Bb oTOMB OHH CXOZHEL b CEPBHCYTAMH, KOTOpHIE
TakKe ABIANTCA IpaBaMH INOAb30BAHIA Yyikoil Bemplo. Ho cymecrBennoe pas-

16 Ucrousmkn: L. 5 pr. D. 7, 6. L. 8 § 3 D. 8, 5. L. 15 D. 39, 1. Hsioxerie koH-
tposepen: Dernburg 1 § 256 in f. Windscheid § 198 np. 15—16.

17 L. 4 D. 43, 17. Fr. Vat. 90. Lenel, ed perp. § 245, 3. — Ipn superficies naerca
0co6Hii iéaterd. de superficiebus, smoanb amazoruanmii cs interd. uti possidetis L. 1 pr. § 2
D. 43, 18.

18 1,.
19

L
2 L,
91 T,
2 71, 5
23 L. 1§ 10. 19 D. 43, 20.
2 Dig, 43, 22.

25 Dig. 43. 21.
8 11§ 7 D. 48,28

§5 L. 3 § 13 D. 43, 16. Fr. Vat. 91. Lenel § 245, 3.
Tye e 19,

3. 5 D. 43, 19.

2D



— 0D =

AUMIe MeXHCAY  CepeumyYmMamMy u IMUMUL GUIAMU MPACs HA UYHCYI0 6eUd CO-
CTONTH BB TOMB, YTO CEPBUTYTHL BECbMA OTPAHHYEHBl WM 00 O0BEMY BJIACTH
(mpexiaabHEIe CEDPBHTYTH), WAN IO CBOEH NPOROJANTEJILHOCTH H JHYHOMY Xapak-
Tepy (JMYHEIC CEPBOTYTH), H YTO MO CPABHEHID €b MPaBOMDB COOCTBEHHOCTH HA
Bellb OHI NMBIOTH BTOPOCTENEeHHOE 3HaueHle; HanpoTusb, emphyteusis u super-
ici Q4 Cb IIAPOKHMB COJEpKaHIeMb, KOTOPHIA NEepexoidarTh Kb HacabpHu-
KaMb U OTYy:k1aeMsl. BB BIIy 3TOrO upaBo COOCTBEHHOCTH HQ Bellb, MOLIGKA-
Iyl0 3THMB [paBaMb DOJb30BaHISA, NOJY4aeTh BTOpocrenenHoe suadvenie. IIpasa
cyneppuniapa m 3MUTEBTH TaKkb IHPOKH, YTO IMOYTH BIOAHD 3aCIOHA0TH €00010
npaso coocrsernoeri. Thyubs nHe mewbe codemsenHocms He BuTheHAETCA BHOJHD
n aruMu npasaMi '; OHa coXpaHderb 3HAYEHIe YiKe MOTOMY, YTO 00 YHHYTOXE-
nim emphyteusis u superficies sewsp ne cmanosumes 0e3ro3aiNnoH%: npaBo coo-
CTBGHHOCTH H& Hec OikuBaeTs BO BeeMb o0bemb (souue § 1, II).

II. Kar®s emphvteusis, Taxp u superficies BOZHHEIN NEPBOHAYAJIBHO IO
OTHOLIEHIID Kb 3eMIAMB TFOCYIapeTBa, FOPOACKHXB OOUWEHB H XpaMosb 2. Yrodsl
13BIeYbL 3B ATUXB 3eMeldb HauOOAbIIYI0 BRIFOAY, HXB ClaBadu KA 3emierbiis
AU MO1b BHLTpOHhY BB JOJrocpouHyio apesay. Taras oarocpoyHast apeHI
3pamia Ha uyskoil 3emab HasmBagdach superficies ?.

3eMl1A, OTIAHHAs BB L0JTOCPOUNYI0 APCHAY.HA3LBAIACh Bh KJIACCHUCCKYIO
ano0xy ager veetigalis, ager in perpetunm locatus®; Bm mocab-rraccmueckyio
BI0XY MOABHICA HOBHIT BHIb—emphyteusis®. Cb TeueHieMb BpeMCHH IpaBa €y-
nepjuniapa m T0ArOCPOYHAr0 APCHIATOPA 36MJIH O0paTILIMCL Bb BeI[HLLA MpaBa,
TOKD KAKB NPETOPH CTAXD AABATH IEMMbiiIAMDL BCIIHBE HCKN I 3aUIUTH HXD
10Jb30BAHIA JOMAMH IO 3eMiel0. Y€ Bb \KJIACCNUecKkylo amoxy superficies n
jus in agro vectigali craam npEMBEATHEGA H/Kb YACTHHIMDB 3eMaAMS. [0crmuians
CIILIs BB OINHB NHETHTYTH eimhyvieusis m ager veetigalis ®. Taruwb oopaaom,,
BH 10CTOHIAHOBOMD upafr}; MBI M BeMs ABa BHAQ BCLIHLIXH IIPaBb 110.1530BaHIsA
yymoll Bembld ¢b OYCHBAUUPOKIMD cojep:kaHieMb: superficies m emphyteusis.

§/388. Imduressucs.

I. Emphyteuta uwbers npaso x0JrocpovHaro HOJAb30BAHIA YYHKHUMT 3CMENL-
HEIMB YYACTROMB, H NPH 3TOMB He TOCTABJIEHD BB TAKIA Y3KifA IPAHOOL, RAKB
Y3Y(PYKRTYaph; OHB MOEETH U3MBHATE Xapakrepb Y4YACTRA, HO HE AONKEHDB CrO
yXyAL1aTh; OHB BOOOMmE 0043aHB II0JJEPKHBATH YYACTORD BB XOPOLIEMB COCTOM-

! [lcTOYHAKN NMPAMO TOBOPATH, 4TO HH aMduresTa, Hu cynepdumiaps colGeTBEHHUKANMY
penn ne AsxawTed. L. 1 C. 4, 66. L. 1 §1D. 6,3. L.3§4D 27,9. L. 71 § 5. 6 D.
30 L.86 § 4 D. eod L. 19 pr. D. 39, 2. L. 2 D. 43, 18. L. 49 D. 50, 16. L, 10 D. U,
2. Cp. L. 1 pr. D. 13, 3.—0O epeasesbkosodts padxbaenin dominium directum u dominium
utile em. erfche!'d, § 169a np. 9. Dernburg 1 § 258 np. 14.

2 00b meropin ager vectigalis m emphyteusis cp. Beaudown, les grands domaines dans
I’empire romain. 1899 r., erp. 238 eaa. NXsoemogs, op. cit. § 71; § 102, 1I. Cp. Milteis Zur
Geschichte der Lrbpacht im Altertum (1901). —Seeck Zeitschr. f. Social und W irtschaftsge-
schichte . \«1 — Leonhard Bs Pauly --Wissowa, Realencyclopaedie (1903).

3 s 32 IJ 18, 1 Front de aq. 2, 118. Aediflcium Putcolanum (Bruns, Fontes erp. 303).
Aedificium post columnam divi Marei (Bruas, ibid.).

0L 1 D 6, 3. Gai 3, 145. IHyginus p. 116. Sie. Flaccus 162, 20.

5L.3§4D. 27,9. DroTh BHIE apeHihl BO3HUKD CTHOCHTEILHO Clie HCKYALTHPOBAH-
HEIXB 8eMelb, OTKYXa W Ha3Bawie ero.

6 Rubr. Dig. 6, 3. L. 15 § 1 D. 2, 8 (uurepmoa.). Dernburg 1 § 258 np. 11.
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min !, Ilaoxer ons mpiodpbraers BB colCTBENHOCTL ¢h MOMEHTA separatio 2. Ero
mpaBo NepexoinTs mo Hacabpersy . OB MOKET® TakKe OTUYKIATH ero inter
vivos m mortis causa *, oOpeMeHATL CepBUTyTaMH ® I 3akjiaisBath . Ho ero mpaso
HA O0muyscdenie OTpaHmYeHO cabjyonmMm yeaosBiamu: sMEDTeBTa 0043aHB H3-
BbImAaTe COOCTBEHHIKA O ¢BOEMD HawmbpeHim OTUYINTH Y4acTOKDL I mocabpHiii BB
TEUeHie ABYX'D> MBeANEB®s MOKETH BOCHOJIL30BATHCA IPABOMTD NPEHMYHICCTBCHHOM
nokynkn. BooOuie, npm BECAKOMSB OTYYRIEHIN COOCTBCHHUKD MOKETH B3HICKATh BL
CBOI0 TOJL3Yy Cb aMdureBrsl 2 %, NOKynHOH wmiaaTel wanm whust ayduressuca 7.
Imdnarenra, 00A3aHD YIJIAYNBATE COOCTBEHHHRY YCTAHOBIGHHYIO MAANMYY, YHHIID
(canon, pensio, vectigal)® u Hecers rocypaperBeHHY0 3eMeJIbHYI mojath . IHb-
KoTOpHEe uacabiosarenn (Hanpuvmbps, Bnapmeiixs) '® He cynTanTL 3TO BO3HA-
rpaKIeHie CYIeCTBEUHBIME NpuaHakoMs naerntyTa !'. Ecam smdnresra He Buech
IATH BB TevyeHie Tpexs abre (a2 npu apexys NepROBHBIXG 3eMelb—IBYXE) 14
TO OHB JAMIAETCS CBOErQ IpaBa ‘2.

[I. Sawwusaems csoe upaBo SMQPUTEBTA BEUIHBIMH HCKAMH, AHAIOTHUHBIMIT
¢b HCKaMu coOcTBenHnra (utilis rei petitio ', utilis confessoria ! u utilis ne-
gatoria actio '%). Kpowb Toro, ows mwbers juris qu%i pPOSSessio 1 LA esa 3a-
IOUTH HHTEPAUKTHI, aHaJormynsie ¢b int. unde vi @ uti possidetis 1% (abroro-
pue, Hanp. Jepudyprs, UPH3HAIOTH 33 HOND Aa:KeM0pHIUCecroe Baaxbiie Bempio) 8.

III. Emphyteusis upuvbunMa Toapko Kb HEOGUNCUMOCNAMS 11 IPH TOMB
NPENMYIICCTBCHHO Kb CEALCKIMD yUacTEaMB. Yemanogasemca emphyteusis no
001060py MeKAY COOCTBEHHHKOMED 3eMA) it SM(UTEBTON; TPAXHILIN, TOBHIUMOMY,
He tpedosaiock Y. O mpupoxk 3TOrQl IQEEBOP@, IOPHETHL JOJALO CIOPHIN: OJHH
CYATAJIN €r0 JOrOoBOPOMD HaiiMa I HAXOIIIL, BO3MOKHBIMD IPU3HATH 3& AMQI-
TEBTOH NPaBo Ha cOABKY apeHiHOH MIaTsl BB cayuah yMeHbIIeHid yyacTKa I
HOJHAIO HEYPOKad, Kakasd ObQ YCTQHOBIEHA BOOOLIE 1N APENIaTOpPOBD; APyrie
Bupban Bb 9TOMB X0roBopb RYHAW-TPORRKY H COOTBBTCTBEHHO C€BH 3THMB Bech
PUCKE® BO3JArajau na oM(QUTeBTY, Kakb Ha mnokynareas 2% Ilummneparops 3eHous
pBuwas cuops BB ToMB cvmeical, wro 3rbesr HETH HU apeHAR, HO Rymam, &
unkerca 0co0Bil 10TOBOPD: contractus emphyleuticarius; BOIPOCH 0 BO3MOAIOCTI
Tpeﬁonwrr, TOHILECHIA MAATK OBKIB TP 3TOMB PBUICHD HE BB 10Ab3Y 3MOUTEBTH

1 Nov. 7.¢.3 § 2. \*ov 120.¢. 8.
2]

2 L. 2581 1). 22, 1
8 3.3 M4 L. | p oD 6,d;
1 33,_4L1prDG3L.:1§6D 30.
5 L. r. D. 7, 4. Windscheid § 219 np. 8.
GL 6§2D137.
7 L.3 (. 4, 66.
§3J324L1prL2D¢33L....§IC—166L3 3 C. eod. O kou=-

crpykuin cm. Windscheid § 220 np. 3. Dernburg, 1 § 259 up. 16.
9 L. 2 C. 4. 66.
10 Windscherd § 220 np. 3.
11 Jlpotuss aroro cM. Wendt Pand. § 156, 2.
12Nm.ic.3§zl\'ov 120 ¢. 8
1B L. 2 C. 4, 66. Taroe xe 3uagenie unbers 3-x» abruill HeB3HOCH rOCYIApPCTB. MOoxATeH.
IS §1 D. 6, 3.
15 1,. 16 D. 8, l.
16 A. publiciana in rem ufilis, L. 12 § 2 D. 6, 2.
7L 190D 12, 8.
18 Deynburg 1 § 260 np. 9. Cp. Bumwe § 36, 11, a.
19 Windscheid § 221 np. 3. 1Vendt § 156, 3. Huage Dernburg I § 260 np. 5.
20 Gai 3, 140 L.15 §4 D. 19, 2. Dernburg I § 238 mp. 9.
21 L. 1C. 4 , 66. (a.476—484). 83 J. 3, 24.
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Bosxo#xuzo Tarxke upiodpberm omburessuch no dagnocmu *. Y xe yeraHOBICHHAS
emphvteusis Taxge Momers OwThL npio6pbrena no pasuocrn. Jlepedauu ea inter
Vvivos H3b PYKB Bb PYKI COBepliajach noepeiersoms traditio 2.

IV. Ilpexpawaemesn >MpuTeB3nch, IOMAMO OOMAXD €HNOCOOOBH NpeRpa-
MEeHiA BeIlHBIX'B NpaBb, ele Bb CIBAyOmuXs CIyuaaxb:

1) Koria co6eTBEHHOCTH M HM(PHTEB3NCH COCATHATCA BB OIHOMD JANE.

2) Ecan smdnTeBTa OTKEa;EETEA OTH CBOEro INpaBa W COOCTBEHHHKD NPIMETh
3TOTH OTKa3b. OnHOcTOpOHHi OTEa3®s OTBH npasa - derelictio— egsa am uMban
cuay: Ha aMpnTeBrh Je:kata 0043aHHOCTG MIATHTL NIOJATH Cb YUYACTRA; a TaKb
KaKb TOJATH BB NPOBHHUIAXD OBLIH OYEHb TAKEIbl, TO 9MPHTEB3HCDH IABAIH
YaeTO MAJIO BHITOXBI; TO3TOMY €O0JA3HB OTKA3aThCA OTH 3MPuTEeB3uca ObLIDL Be-
JAKB, 1l PHMCKOE TNPABATENHCTBO €1Ba JH OrHOCHIOCH OJaroCKIOHHO Kb OXHO-
CTOPOHHEMY OTKa3y, KOTODHI MOIh NIPHBECTH Kb 3anycrbHi0 3eMmiH, ¢b KOTOPOi
MAATHIACH [103aTh 24,

3) OmdureBTa JHIIALTCA CBOETO PaBa 63 HAKA3aHie: a) Bb cayuab yxyx-
meHiss nyMb yyacrka 2*; b) BB cayuab uessHoca BB Teuenie Tpexs  abrTe (a npu
sM(uTeB3nct Ha NEPKOBHLIA 3eMJIH—BYXD JABTH) KAHOHA BIU TOCYIAPCTBEHHBIX'D
noxareii 2%; ¢) Bp cayuab oruyazeHia swduresroii €Boero mpasBa 0e3b €00JdI0-
JeHid YKa3aHHBIXL BHIUE 00A3aHHOCTE(T 7.

39. Cynepdwuuii.

I. Heap3sa uwbrs upasa coGcersewfiocts HY crpoemie, me mwbsa npasa coo0-
CTBCHHOCTH HR 3eMII0, Ha KOTOpOih OHO CTONTH: AOMB, TO DHMCKOMY BO33pbHiio,
@CTH COCTABHAS YACTh NMOYBH;OHDH WE MO#ETH OBITL OOBERTOMS CaMOCTOATEIb-
HEIXB TIPaBh H IPHHALICKITS), COOCTBEHHNIKY 3eMIH— —(superficies solo cedlt) Ho
PUMCEOE TPABO 3HACTH TAKOE 6GUHOC NPABO NOAB3OBANLA UYHCOL 3eMaell, KO-
mopoe O0aems 603MONCHOCHL NACATLOCBEHHO 00240aMmd HA UYHCOU 3eMAM
sdaniems ' w nepedasamy 9moT ooiadanie OpyYUMs AUUANS.

Hacabrersennoe M OTYYRIAEMOE [PaBO MMOJb30BaHiA 3laHieMb, IOCTPOECH-
HEINB HA 4yKOfi 3emab, MOWyUmBLIee BCHIHYIO 3aUUTY, HadbBaerca superficies.

I1. Cyuepduniaps mwbers UMPOROE TPABD NOABIOBANIA 30AHIEM3; OHDB
MO®eTh Ja#ke paspyunts ero?. OHbL 1epPeHOCHTH CBOE IIPABO HA HACABIHIEOBS °,
MOAKETH ero OTYyEAaTh mortis causa® u inter vivos® n 3axaagsiBath °. Onb

22 Dernburg 1 g 260 np. 6 Windscheid § 221 np. 6. Cp. Wendt § 156, 3.
28 W indscherd § 221 np. 11. Huawe Wendt § 156, 3.
28 Ox. Arnold, Rultur und ‘Recht d. Romer, ecrp. 210. Waindscheid § 222 np. 3.
Huave Dernburg 1 § 260 np. 25
23 Nov. 1"’0 c. S T ﬂdsche:d § 222 np. 6. Dernburg 1 260 np. 16.
2% L. 3C. 4, 66. Nov. 7 ¢. 3 § 2. Nov. 120 ¢. 8 Cn. Buue.
% L. 3 i £. C. 4, 66.

! Han gaersio spanis L. 3 § 7 D. 43, 17. Cymepduuiii BO3MOKEHD Kakh OTHOCHTEIHLHO
CYIECTBYIONATO Yike BAaHifl, TAKb H OTHOCHTEILHO TAKOr0, KOTOpOe elle IOMKHO OHITL BHI-
erpoeno. [lo gemeines Recht cynepdunii BO3MOKEHD HEe TOJLKO OTHOGHTEIBLHO 31aHil, MO H
OTHOCHTEILHO APYTHXH OGHEKTOB, C‘H}ls‘i!{}lh!)('b ch 3eMaeH, (1epesnd, meaksuna xoporn). Dern-
burg 1 § 259 np. 5 n 6. Windscheid § 223 up. 19—20.

2 Marepiaasi, ocTaBmieca N0 paspylieHin, Oe€TaoTEs BB COOCTBERHOCTH cynepdumiapa.
Dernburg 1 § 259 np. 15.

S L. 10 D, 105

L. 1 § T D 4‘3 18.

L. 12§ 3 D, 6 25
L.

3
6 L. 16 § 2 D. 13, 7.
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MOKETH O0PeMEeHATh YYACTOKD CePBUTYTaMH, KOTODPHE COXPAHIOTH CHAY BB Ipo-
JOJAeHie CYImEeCcTBOBaHIA caMOro cymepdumiapearo mpasa 7.

II. Tas sawgumdt €BOEro IpaBa OHB NOAB3YETCA BEIUHBIMH HCKAMH, II0-
LOOHBIME HCEAMB cOOcTBEHHHEA % Epomb Toro, oHb mwbers juris quasi pos-
Sessi0 m MHTepANKTH, 110 QHAJOriH ¢b interdicta uti possidetis® m unde vi19.

IV. C» apyrofi croponsi, oHb 0043aHs HECTH BCE DACXOIH 1O COJEPEA-
Hil0 Bemy '' 1 BHOCHTH apeHiHylo mIaTy coGCTBEHHHEY (solarium, pensio) 2. Ho
IpH OTYY:KICHIN LPABA OHb HE CBA3AHD OGA3AHHOCTAMH, JEKAUAMI HA 3MQH-
TeBTH.

V. Yemanasausaemea superficies mo xorosopy 1%, sapbmaniio i nasaoc 14,
Ilepedaemes yxe cymecrsyiomas superficies mocpexcrBons traditio 15,

VI. Ywuwumooscaemes superficies Taxsp ke, Kakb emphyteusis; #o 371beh
HbTH 1OTepn npaBa Bb Hakasauie '%; ecanm 3jamie paspymeno, To 3a cymepdu-
HiapoMBb MOKETH OCTAThCA IPABO BO3BECTH HOBOE 3JAHIe: DTO 3aBHCHTH OTH CO-
Aep#AHIA AKTA, KOTOPHIMB OBUIO YETAHOBAEHO cynepduumiapHoe npaso 7.

“ L. 1§ 6 D.43, 18. lpio6pbrenie eepsaryrons: L. 1 § 9 D. 43, 18.
8 L. 1 pr. D. 43, 18. O causae cognitio ex. Dernburg 1 § 258 up. 4. Rei vind. uti-
lis L. 73 § - 75 D. 6, 1; a. confessoria utilis: L. 1 § 6 D. 43, 18; public. in rem utilis

1 L
L. 12 § 3 D. 6, 2; exceptio nporuss rei vind. codersennuka: L. 1 § 4 1). 43, 18.

9 Interd. de superficiebus. L. 1 pr. § 2 D. 43, 18.

10°L. 1§ 5 D. 43, 16. Dernburg 1 § 259 np. 12 npunnvaers u 3xbeb Braxbuie BELIBI0,
a ne npasoys. Cp. pauwe § 36, III, a.

1 Toxatu: Dernburg I § 259 up. 17. Windscheid § 223 up. 10,

2 Windscheid § 223 np. 11. Taxs u Wendt § 157 np. 2. Iporuss atoro Girard,
crp. 382 np. 6 na ocnosanin L. 74 D. 6, 1. L. 2 D. 43, 18. Aedif. Puteolanum y DBruns,
Fontes ctp. 303. Cp. Dernburg 1 § 259 up. 2.

13 Windschewd § 223 mp. 12. Girard crp. 382 np. 5. Cp. oamaxo Dernburg I § 259
ap. 8. .
W Dernburg 1 § 259 np. 10. Windscheid § 223 np. 14.

15 L. 1§ 7 D. 43, 18. Jerars, 1asrocrs: Dernburg 1 § 259 np. 11.
16 TWindscheid § 223 np. 17.
17 Windscheid § 223 np. 18. Dernburg 1 § 259 up. 19.



OTOBNH IV.

3anoroBoe mpaso.

Irapa 1. Cynreerno, 00LERTDH, BO3HIKHOBEHie, 3aJI0roBOro
IpaBa.

S 40. O6uiee onpeabnenie *). WUctopuyeckia 3ambuyanis.

I. OrpomHoe 3HaueHie Bb HAPOJHOMD XO3ALHCTBEB, 0COOCHHO BB HMOXY Je-
HERHATO XO3MiCTBA, WrpacTh Kpeinthb. lIgih DTHME MMEHEeMD BB NO.2UMUYLCKON
aKoHOMI pasyMbeTca TAROr0 poja OXHOMIeHIe Me#Iy HBCROJIBENMI YYaCTHII-
KaMm 000poTa, Bb CHIY KOTOParo ONHAL H3B) HOXh HA OCHOBAHIN IIPOH3BEJEH-
Haro yike Cb ero CTOPOHH IperocTaBieHia (Mepe)aum HMymecTBa, IpelocTaBie-
HiAd YCIYI'B) MOXETH TPedoBaTh OTB APYrOro  BEBUBAJIEHTA, 000CHOBAHHATO DTUME
IPEIOCTARICHIEMS 1.

Pasanyaerca JaBa BHAZ JKPEIHTA,, EMOTPA 1O TOMY, KaKNMI CPEACTBAMI
KpeuTs 00e3NeYdBaACTCLimBPEeNNTs JAYHBl 1 peaapHnii. Ramiaa kpenrHas
cxbaxa oOycaoBaesa ROBBpieMb KPEAMTyOmAro JuNa Kb KPCAUTYEMOMY; OTCIOAA
I IPOMCXOJUTDH caMoe HasBaHie kpemxuta. Kpepuryiomiil xoakenns OuTh yBbpess
Bb TOMB, YTO OHBH LOJYUHTDH OMHIAEMBI 3KBHBAJEHTH OTH JHNA, KOTOPOMY OHB
0K23aJ0b KpejuTh. OTa yBBPEHHOCTh MHOTAA KOPEHBTCA BB JOBBpiH KB JNYHOCTI
KpefuTyemMaro: KpeIaTh OKA3EIBAETCS STOMY JHULY BO BHHMaHie Kb ero oodmemy
X03AHCTBEHHOMY II0JO0KeHil0; rapaurieii Bb 3T0MB cAy4abh CIYEUTH BCe OMYIle-
CTBO JIONKHHEER BB TOMB 00beMb, kakoii oHo Oyzers HMBTH Kb MOMEHTY peain-
3amin wpexurHoit crbakm. Taroro poxa KpeguTh HA3BIBAETCS AUUHBIME Kpedu-
momz. Cb ropuduveckoit Touxn 3pbuiag, raasHoii GopMoil Jmwysaro Epeinra Cay-
HATH yeTaHoBaeHie o6d3areabcrBenHaro orHomexida. He BebMb 00A3aTelbCTBAMD
orpbuaers, KOHEYHO, XAHHOE BHIIE HKOHOMHUYECKOe onpeibienie Kpeiurta; Noxb
3TO onpenﬁuenie, CTPOr0 TOBOPSA, MOAXONATH TOJIBKO TaKDb HA3HIBACGMBIA KPEXIT-
ueia cpbaxn ®, Ho Bb 6oxbe mmpoxomMb cMpicTh €10Ba MOKHO CKasaTb, YTO Bb

*) Bbs oribxe 0 saioroBoMb mpaBb BHeCEeHH Xnmb HeGOAbMIA pexakmioHHHsA usmbHeHis,
XOTS PElaKToph 9TOr0 H3jauia me pasybisers B3raaza mpod. B. M. Xsocrosa Ha oGazaTeIs.
cTeeHHbfl xapakreps 3azora. HoO BHOCETH HpHHIHIIATEHEA H3MEHEHIA Bh H3I0KEHIH HE BXOANIO
Bh 3a3ady pezakropa [mpmm. A. Bopwmecal.

1 Philippovich, Grundriss der Politischen Oekonomie. 3 u3x. 1889 r., 7. I, erp. 243,

2 COwm. ,!lepuo_;pw O6szareancrs. upaso § 1 np. 10.
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Kaik1oMb 0013aTeJbeTBb, Jake HE OCHOBAHHOMB HA J0roBoph, sakiawyaercd dde-
MeHTH KpeanroBanis. ,Oda3areascrso myubers Bb Bupy Oyaymee. 315k Beerxa
YT0-1M00 OKHAACTCA, NPH ueMb Hendsberno, coBepluHTCA Ju OHO nam wbrs. Bo
9TOMB eMBIcaTh EKaxkaoe 00A3aTeJbCTBO 3aCTaBlAETHh HACh, HHOIAA Ad#e IPOTHBD
epoeil BoJu, KpEIHTOBATH, T.-. BEpPHTH BBL Oyiyluee HCNOJHEHie I OKHAATH ero.
DTHMB # 00BACHAETECA oOumi Behbwb, Jake HEJLOTOBOPHBIMG, 00A3ATCILCTBAMD
TCPMOHB: ,KpepuTops“, ,Bbpurean 2.

Jlnunbil KpPejuTh He BCErja A0CTATOYHO Hajexmenb. JoJxBUED OO 00s3a-
TEJLCTBY MOKETH He OUpaBiaTh OKA3aHHAr0 emy JoBbpiA @ He TOJbKO HE HC-
NOJHHTH OKMIAEMaro OTh Hero AbiicTBiA, HO U JAHIUHTE KPEAHTOPa BO3MOKHOCTH
B3bICEATh b HEro YOHITKH OTH HEHCIOJHCHiA, €CIH OB DACTPATHTH KO IHIO
B3BICKAHis Bee €BOE HMyuieerBo. I[0aTOMY KpeguTOpHI YacTO HYEAAOTCA BB APY-
FIXh TAPAHTIAXDB OKA3LIBAEMATO KPEAHTa, IOMHMO JHYHOH oTBbTCTBEHHOCTH
noqkHnka. Taxol rapantiell MOKeTb CIAYKRHTE NOPYUUMEABCINE0, KOTOPOE CO-
CIUNTH BB TOMbB, YTO Ha PALY Cb IIABHHMD JOLEHAKOMB JHYHYI0 OTBBTCTBEH-
HOGTh 32 €ro JOJI'h NPHHHMAETH Ha cefd eme Jpyroe Jaumo—uopyuurenae. Bs
HTONH €ayyah Kb OJHOMY JHUHOMY 00432TeIbCTBY WPHCOEIHHACTCA Apyroe, IO-
100H0e emy. OauH® 10ars o0e3neymBaeTesd OoTBBTCTBEHHOCTRI0 3@ HEro JBYX'b
aunn. Y Puvasas ata ¢opma odesnedeHia Kpepura OhIa H3I001HHOM L.

OJHAKO, PAXOMB Cb NOPYYHTEJALCTBOMB yike Y PHMIAHD NOABIAETEA, & Bl
COBPCMEHHOMB 000poTh 3aHmMaers nepsexerBywmee MBero apyras gopua oGes-
neveHia: TaKb HA3BIB. peaavHotii xpedums. OHb COCTOMTH BB TOMB, YTO JIJd
ofe3meYeria MCHOJHEHIA 10ara W3b /HMymiecTBa ulpberHaro anna Boibiagercs
Kakoii-anoo onpexbaennrii 00BEETH. OTOTh 00BLERTH A0JKECHD JOCTABHTL YAOBIC-
TBOpenie KpeiuTopy Bb cayuaby cean OkasaHHoe JOMKHERY JoBbpie He Ompas-
paeTca m e mocabiyers To grblicrsiey KOTOpoe 00A3aHDB OBLIL NPOH3BECTH LOJK-
Hurb. (Odesneuenie, A0CTaBIAEMOE pPEAJILHHIMD KDEAUTOMD, CPABHHTEJIBHO €B
ANYHBING, COCTOBTL Bb LABIyomens. Bo-nepsuxb, KPEAUTOPD MOKETh 00PATHTH
HA CBOE YI0BJIETBOPCHIE 00beKEb, 00esneyuBaBmiil 10ars, fame Bb TOMD Cayyab,
@CJH 9TOTH O0BEKTH YKe OyIeTh 0Mmuyncdens IONKHAROMB. Bo-BTOpHXB, ecln
00BERTS, OOe3meunBaomiii, 10aAPb, Bb MOMEHTH B3LICKAHIA eme He OTYYRICHD
TOJKHHKOME 1l HAXOAUTCA BL €ro HMymecrsh, TO OWb ONATH TakH OQpaILAETes
NPeUMYULECNIBEHHO HA YIOBICTBOPEHie TOTO RpexuTopa, TpefoBaHie KOTOPAro
00e3MeYeH) ITIMB 00BEKTOMb. KpeiuTops, OKasaBmlie JOMMHIKY JIMYHGIT Kpe-
AT, NMOJYYAOTH YAOBJIETBOpEHie m3®b 3Toro 00BeKTa Jmiib nocikb yroBaEeTBO-
penis TOro Kpeauropa, une TpedoBaHie OBLIO 00e3MeYeHO HMb.

OGBEKTOMD, 00e3NeYNBAOIANE  YI0BJICTBOpEHie KaKkoro-1mbn TpedoBamid,
MOEETb OHTH .JI00ad vacts nmywecrsa. L. 9 § 1 D. 20, 1 Gajus 9 ed. prov.
Quod emptionem venditionemque recipit, etiam pignerationem recipere potest
Jlas arofi wham MOryTh CJAYRHTH Kakb ThJECHBA Bemu, Takb H res incorpora-
les. Hanp., 00A3aTCALCTBEHHBIA I11paBa, CEPBHTYTH. SA2010M3 65 WUPOKOMS
CMBICAT>  UMENYCINCA NPABO HA  UMYULCMBEHHBIY  003eKMs, U3S KOMOPALO
MOCHO NO2YUUIMD YO0BAEMBOPEHIE 65 CAYUATD HEUCNOAHEHIA 00A0CHA0 OMil-
emein. Ho o 3azorb, nwbiomensb cBOAMB NpeIMETOMB I'es incorporales, Mel 6y-
aenns rosopnts Buocabncrsim (em. ra. 11 umxe).

Bt orTanuie Orb JTOr0 IIMPOKAT0 NOHMUMAHI TEPMHHA 3AJ0ra, 3a2010M3 65
MIHCHOMS CMHICAT CA08A HA3KIBAETCA 32J0I'b, HMBIONL CBOHMB IIPEAMETOMD

3 Jlepu6yprs, op. cit. § 1 mp. 8.
8 Dernburg, Pfandrecht, t. 1, erp. 1--7.
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IMIDAECHYI0 GEUH. DTOTH 3aJOIB Bb PA3BHTOND PHMCKOMB npash daems Kpe-
Jumopy 603MONCHOCHID 65 CAYUAMD HEUCROAHEHIA OQOANCHUKOMS 06AZAME.Lb-
CMBA UCMPEDOGAMd 3AN0NCCHIYID GEULd U3E PYKS GCAKAO 62aA0M.IbYUA e,
npodamp ee u SLIPYULHIYIO cymmy obpamumsv Ha ydosiemseopenic c80ew0
mpedosania .

Taxoif 3a10rs MOTH YCTAHABIMBATHCA TOJNLKO HA DALY CBb AMYHBIND OG-
3aTeJbCTBOMD JIONKHHKAQ, MCIOJHEGHIE KOTOPAro OHB J0MKEHD OBLIL 00e3mevi-
BaThb. 32J0I'b—aKyeccoproe OpaBo, KOTOPOE CYMIECCTBYCTH HE CAMO I ceos,
& LI TOTO, 4TOOBI 00E3MEYNTh YIOBIETBOPCHIC KPEIUTOPA 10 JMYHOMY 0GH3a-
TeascIBY. IlooToMy 3anors, 1o O6mEMy MHpaBIAY, HE MOIB BO3HUKHI/Mb, CaH
3% HEMD HE CTOAN0 KAK0e-Ta00 0043aTEILETBO; OHB NPEKPAULAACA, ECIU DTO
00532TCIBCTBO  YHHUTOKAIOCh. Bh 3TOMB OTHOMICHIN PHOMCKOC 3&J0r0BO€ INPaBo
CXO01HO €Db NMOPYYHTEABCTBOMB: HOJOOHO TOMY, KAKD NOPYUHTCIb BB CHIY CBOELO
JHYHAT0 00A3aTeabersa OTBBYAETH 32 HCMOJHEHIe M0ATY TIABHLING JAOLRHIIKOMB,
Tarp I 32J0/KCHHAA Bemb OTBBYaeTs 3a HENOJHEHIe JHYHATO 0053aTCIBCTBA
ROLEHIEOMD. Hpeaurops 1o o6a3areaberBy, 0GE3MEUEHHOMY 3210r0MB, uwhers
AB2 NCKQ: OMUHD HCKB—H3IB 0043aTeAbCTBA, 00€3NeYeHHAT0 3A0I0MD,—KOTOPHIH
HPEIBABIACTCA AOJAHUKY 1O ITOMY 0043aTeabCTBY: | JAPYrofi MCKB—II3bh 3aJ010-
BOTO 0paBd - IPEIBABIACTCA Kb KamxioMy Biaagbaeny  sagoxennoii Bemp. Eean
BEIDYYCHHONl OTH NPOJAEH 3aJI0:KEHHON Beuwf CYMMBI He XBaTHTH HA OK)LITIE
A0ira, TO Bb DACHODMKEHIN KPEIHTOPA 0GTAETCA HCKE U3L JHYHATO O0A32TeIDL-
CTBA Kb AONLKINIKY. Cb mOMOWBIO 5TOCQ) HCK, KPEINTOPD MOMETDh 00PATHTH B3bl-
CRAHIC HA BCe HMYUICCTBO AOMEHURY M TAKHMBMYTEMB I0OUTHEH YILIATH J10.1ra
BB TOIH 4acrH, KOTOpas He nokpura mpofa:ieii saiora (L. 10 C. 4, 10; e § 45,
VI nike).

Onuaxo, aTy akmeccopuofTh 3aAEroBOTO lpaBa He cabayers cunrath He-
00X0AUMOli 4epTOl BaJora U0 WCYMECTBY. 3a.20:060€ NPand Muycaumo w 6ess
AKUECCOPIoce, T.-¢. OHO'MOMKETH CYIIECTBOBATH caMo mo cedb, He uwhs pa-
AONB CBH CO00I0 JMYHALG 00A3aze seTBa. XOTdA PHMCKie IOPHCTH 1I TPOBO3LIA-
majau, Bb BALS 00maro NpHENUAA, NOJ0KCHIE 00h AKNECCOPHOCTI 3aJOTOBOIO
npasa °, onil BCE C XONYGKAJIW  OTCTYNJEHIS OTH HTOT0 HPHHIIIA. IIMenno, oHn
AONYCRAJIM, YTO 3aJ0rb, BOSHOKIIH BDL IOARpBIIeHie KaRoro-imGo JuYHArO 00f-
3aTEeAbCTBA, MOKETH HPONOMAEATL CBOC CYLICCTBOBAaHIE Ta:ke mocab HoaHAro no-
ramenis sroro 00A3arTeauersa ’; paxbe, OHN JONYCKAIH, YTO 3aJ0T0BOE npaso,
YCTQHOBJIEHHOE BB 00e3leveHie OLHOTO JI0Ara, MOEETH IO IOTRIIeHIm 3TOr0 10.ra
EPEXOAUTL Kb ADYTOMY KPEAUTOPY H 00e3neuuBars APYroil Xoars (caydyall Taks
Ha3. HIOTEYHAro npeeMersBa: § 47); OHI CUNTAIH BO3MOKHBIMD, HAKOHEIh, UTOO A
COOCTBeHHIND BEIN COXPAHANH 32I0r0BOE TPABO HA COOCTBEHHYIO Bel(b, KOIIa
9TO NpaBO He CTOHTH BB CBASH CB KAKEMB-AH00 IUYHBIMG 005732TEIZbCTBOMB S.
Eme pareme nomao cospemensoe mpaso. Hosoe rpaizanckoe yaoxenie 'epman-
ckoit Ilwnepin 3uHaeTs, MOMHMO TaKb HA3. HIOTERIL COOCTBEHHIKA, 3aYATEH KOTO-

5 Bs pycckoii aareparyph o paMCKOMB 3axoroBoMB mpasb oM. Juduuckiii. 32I0rD 1O
pusexony mpasy 1872 r. Conogs. IImoreka mo puMckoMmy upasy u mo HOshiiuruws 3aKOHOIA-
reasersaMs 1889 v, Munepsuins, IIcX0xHEE MOMCHTH 3I0r0BOTO mpasa. 1874 r.

6 L. 43 D. 46, 3 n apyrie werounuky, ykasauusie sp § 41 mmxe.

7 Cu. § 41, III.

S L. 61 (59) pr. D. 36, 1. L. 17. D. 20, 4. O nocabawess caysah cym. Hxe § 47, 4;
ex. rakke § 48, I, 4. H a10 3a10r0BOE nNpaBo MoKeTs UepeliTH HA 1PYroro LPEIATOPA (jus
vfferendi) u mosectn kb mpoxaxb sazoxensofi sewn TWindscheid § 248 npum. 29. Dernburg
Pand. T § 290 np. 10. Brinz, Pand. IT erp. 804 up. 31.
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poit MOryrs OHTL OOHapy#kevsl O Bb POMCKOMDB npasb ?, eme Takb HA3EIBACMYIO
Grundschuld, poMcroMy mpaBy coBepiieHHO Hemapbernylo. Jra ¢opma 3axora
¢OCTONTH Bb TOMB, YTO EPEIUTOPD €b CAMaro HaYala Moay4aerb TOJbKO 3a.10-
roBoe IpaB0 Ha N3BBCTHHII 3eMEJbHBIH YYACTORDB, HE CONPOBOAJACMOEC HHKAKRIMD
0053aTEJLCTBEHHBIND TIPABOMB TpeOoBania amynaro xapakrepa. OHB MOEETH Tpe-
00BaTh OTH BCAKAro o0JajaTe]sd 3aJ0:XKCHHOH HeABIEHMOCTH H3BBCTHAro mpejo-
CTABIEHIA MONB CTPAXOMDB Ipojaku YUacrka; HO BB caydyab Hemoanaro yioBJe-
TBOPCHIS H3B TPOAAKRH YUACTKA KPELHTOPT He BNBeTs Hil Kb KOMY 0¢00aro Jm4Haro
ucra 9.

XoTra, Tak. 00p., HOBOE 3aJ0r0BOE lpaBu Pa3BILIOCH HiMpe, ybMb puMckOe,
by He vewbe ML moJaraemt, UTO NPHHOHNIAJILHATO padiuduld Mexiy Thwb n
apyruyb wbTe ' ocodeHHoeTn HOBBHINAr0 3aJ0roBOrV HPaBa, CKA3HBAWUIIACH
BDh JONYIIEHIN €aMOCTOATEABHATO, HEAKNCCCOpPHAro 3aJora, Bb 3auUaTKaxb MH3-
BBCTHBL yiKe pUMCKOMY nOpaBy. Eeanm puMcrili 3aJ0rs NPUHOMNIAJBEHO HE OTJH-
yaercsd OTH COBPEMEHHAr0 TIePMAHCKAro, TO M KOHCTPYRILA 3aJ0TOBOXO MpaBa
10X:EHA OBITH OAHQ O Ta Ee JIA 3aJ0ra PHMCKaro n Howbimaro.

II. Cnpamusaeres, KAKOBa e NPABUIBHAI KOMEMPYKULA 3020108010 npasa?
Uro npejgcraBadgerdb n3b celdsd 3al0rb Bb THECHOMB eMBICIB €I0BA, 3a10rb, HMEIO-
mifi cBOUMD TpeaMeToMb ThIeCHYIO Beus?

Jaa pbmenia atoro Bonpoca HY:KHO (ONperbIATh: €CTh Ju 3aJ0I'b OPABO
geuyoe LM TPaBO 00A3amesscmseeHnoe?  Bonpocs 3T0TH CIOPEHb BB JHTECpA-
Typb, 1 3acaykHBaeTs ocodaro paseMoTphmis.

[To Mabmilo, KOTOpOE 10 CHXDH MOPBRFOCHOICTBYEeTh BB anreparypb, sado-
TOBOC MPABO CCTH NPABO BEIIHOE,,OXWHDH M3H BIIOBEL jura in re aliena. Iias-
Hoit onopoit sToro BO33pbHiA ABAIERCA RO 00ETOATEALCTBO, YTO 3AJ0T0BOE UPABO,
HOZOOHO APYIEMD BEHHLIMD HPABAMb, \I0JL3YeTcCA a0co.210MH0l 3aUNToll. 3a10-
roBuiii kpeautops uvmbers uck®y(t. Had. actio hypothecaria mam quasi Serviana)
MPOTHBE BCAKAr0 jIEPHRATCIA 3aNQKeHHOM Beuyl o Bhgayb ewmy ATOH Bl ILasd
HPOLAKN BBH IBAAX® noOramenig x0ara, o0esnedyeHHaro 3aJOroMb; 3TOTH HCKD
exonens ¢b rei vindicatio, actio confessoria H JAPYIEMH BeUIHBIMH HCRAMI, &
MOTOMY II 3aJ0roBOe NpaBe. prima facie npeicTaBigercd NPaBOMD BENHLIMD.

Hoabe Bumvareanmnoe pascmorpbHie Bomnpoca Bo30Ya#ilaeTh, OAHAKO, COMHB-
Hifl BB NPABILIBHOCTH Taxkoro Bo33pbuia ua 3aaors. Bemmbis npasa uMboTs eme
Apyris, o0misg uMs BeEMB CBOHETBa, KOTOPHIXB MHl He HAXOXNMB BB 3aJdorb.
Il coGCTBCHHOCTH, U CEPBHTYTH, H ADPYLiA UMB MOLOOHHEIA jura in re aliena mpe-
J0CTABAIETD CBOEMY CYOBEKTY BO3MOKHOCTH JJINTCABHAIO TOCMO/LCTBR HALB BEILBIO,
ROTOpPOE €b HavaJa J0 KOHHA MMBeTh OAUHD M TOTh KE XAPARTEDD, OTJIHYALTCH,
TAKD CKA32Th, PaBHONMBDHOCTBHIO; CBEPXH TOr0, 9TH Npasa 10 Goaburei yacrm '
PELOCTABJAAIOTS CGBOEMY CYOBERTY BO3MOKHOCTH HPOXONAKNTEIBHArO HENocpel-
CTBEHHATO (T.-¢. 0€3b INOCPeLCTBA KAKOTO-an00 HHOrO Juua) Bo3xbiicTBiA Ha

9 Bn cospemcHHOMDs npasb aru ciadue 3auATKH PHMCKArO IpaBa H3MBHUINEL 10 He-
Y3HABACMOCTH: LO1H BIisHICMB repMAHCKO-IPABOBHIXDL HIeH 315CH PA3BHACA COBEPIIEHHO CaMo-
croarearnnii uactuTyTs Cum. Cepy. rp. ya. § 1163, 1168, 1170, 1177, §§ 1196—1197. Cosack.
Lehrbuch d. deutsch. biirg. R. 1. [I § 225. Dernburg, das birg. R. 7. III § 217—220.

10 Tepm. rp. ya. §§ 1191 cax. Cosuck, op. eit. § 222. II. Dernburg, op. cit. § 245.
Punischart b wouorpadin, ykazausoil xHuxe Bb upudM. 30. O pycekoms saxorb oM. Huxe
8 45, VII.

2 11 Taks m Cosack, op. cit. § 221, IIl. Cp. Takxe Bironz II erp. 841 —844. IInage, mo-
Bu1HMOMY, eMOTpRTB Ha 1bio Windscheid § 225 mp. 8.
12 He Beerja, BOpoYeMs: cp. Hanp. servitus altius non tollendi.
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Bemb. Mexay by, npu 3aaork HBTH UMEHHO HTOrO JAJHTEJLHAr0, paBHoMEp-
Haro u HemocpejcrBenHaro Bo3xbiieTBia cy0berTa mpaBa Ha Bemb. 315¢b mpaso
KPeAUTOpa €BOANTEA Kb TOMY, Y4TO OHB MOKETH BOCHOJIb30BATHCA BEIUbLIO TOJbKO
npu Heymaarh poara, 3a xoropmii sTa Bemp orBbuaeTh. l'ocmozcTBO KpeimTopa
HALh Belblo, ecli Ja:ke NPH3HATH HAJNYHOCTH TakKOBOro, He mybers xapaktepa
paBHoMbpHaro Bo3xbiicTBiA: BO BpeMA CYINECTBOBAHIA J0JAra OHO NPHBOAHTH
TOJBKO Kb m3BbeTHON €BA3AHHOCTH BEMM; YIJIATOH J0JArd CBA3AHHOCTL 3TA YHII-
yTOXKACTCA: IMON00HATO JABICHIA MH HE HAO0JI0JaeMb IPH BEMHBIXD npasaxs. llpn
Heyniarhk A0ara roemojierBO Kpeanropa peaandyercsa Bb H3BBCTHOME pacnopsike-
nil BEmbIO: OHA AN NOCTYAaeTh BB COGCTBEHHOCTh KpeAuTOpa '), mim e Ipo-
JAeTCA JJfA yAoBIeTBOpeHia mocabauaro '’. Bb ATnXs OTHOLIEHIAX'® IPaBO 3a10-
rOBOTO KPENTOpPa HA 3aJ0KEeHHYID Bellb BeChMa CXOJHO Cb IPABOMB 0043aTelb-
CTBeHHHIMB: Inpu 00A3aTreapcTBb Takike BIACTh KPEJHTOpPA CKA3BIBAETCA BB
u3pbeTHOll CBA3aHHOCTH JOJKHUKY, paspbumalomeiica 3arbwe BB dopwb momy-
JIHTEJBHAr0 MCIOJHEHIA; mocabjiHee 3aTpornBaerTb JHYHYH HJIN HMYIUIECTBEHHYIO
chepy roaxuuka n avbers epoeil baso MarepiaabHOe YAO0BJICTBOPEHie KpepuTopa.
OTH 4YEPTHl, CBOHCTBEHHEIA PHMEGKOMY 3aJ0ry, Kakb H BCAKOMY JIPYroMy,
y#e Cb JABHIXB MOPH 32CTABJANN YYEHHXD 3aIYMBIBATHCH HAJAB €r0 KOHCTPYK-
mieit. Eme Bb 1833 r. Biichel 1%, a 3arbun BBWI836 r. Sinfenis '® BHCTYmILIN
Bb 3QUINTY II0JOKCHIA, YTO PHMEKil 3aJ0rbk npaBO He BemHoe, a 00A3aTelb-
creennoe 7. Oum onmpaJmcs, IIABHEIML 00pa3oMb, Ha Cabayiomia coodpaxeHid:
1) 3axorp, Taxp ke, KaKb U 00432T@NLETBO, MCYCPNBIBACTCA HCKOMDL H 0€3b
aroro mera HeMmuleauM®s (L. 27 D. 9,/4).2) 3an0rs He JaeTh BO3MOKHOCTH JJIN-
TeJAbHO BO3AbiiCTBOBATL HA Bempb, N M0O3TOMY Kb HeMy HenpuMbHHIMO €O31aB-
meecd XId jura in re aliena noEATie Juris, quasi possessio (eM. Bauue § 33,
IT); Beabaersie ATOr0 HEBO3M@KHO TaKke mnpioOpbreHie 3aJoroBoro mnpasa Io
raBuocil. 3) 3aJ0rb, Bh OTAHYIE OTh BEUIHHIXB NIPaBb, BOZHHKACTH Yy PnMiaaAns
Ha OCHOBaHim mpocroro gorramenig (ep. L. 20 C. 2, 3). 4) llcrounnkn npamo
HA3HIBATH 3AJ0T0BOE OTHOIEHi@ mMenems ,obligatio rei“ (L. 5 § 2 L. 11 D.
20, 6. L. 3 § 1 D. 27,,9; ount rosopars 0 3azorb: ,pignus contrahitur® (tit.
Dig. 20, 1 u 2), n noCTOAHHOS ynoTPedadl0Th BupaskeHdie ,res pignori nexa,
obstricta, obnoxia, res pignori mumx pignoris jure tenetur, pignus liberare, luere,
solvere, dissolvere“ 18, »
Itnxs cooOpaxeniii, OXHAKO, HEIOCTATOYHO JAJA TOro, 4TOOL O000CHOBATH
00532TeIBCTBeHHEIT XapakTepd 3axorosoro mpasa. Ilpexie Bcero, He OHLIO JaHO
exngaro orsbra Ha BONPOCH: KTO ABISETCA AOLEHHEOMDB IO 00A3QTEILCTBY, KO-
TOpOe coaepkuTesa BB 3aJorosoms npasb? Oxunm mscxbrosarean (Biichel) moxx-
HHEOMD CYNTAIN CAMYl0 3ajd0KeHHYI0 Bellb, He IOACHAA HpH 3JTONDB, KAKAMD
00pasows JUIICHHHI BOJN UpeIMeTh MOKETH OHTH JOJKHEHEOMB 10 0043aTelb-
¢rBy. [Apyrie (Sintenis) npnaHaBaJd JOLKHHKEOMB BCARAr0 XepxaTedd Beul, He
12Basl, 0JHAKO, YIOBICTBOPHTEIHLHArO OOBACHEHIA TAKOr0 IOPHIHMYCCRATO SABICHIS.
e 6wa10 mokaszamo raxbe, moueMy 3aJ0rb, €CaN OHB IPABO 0043aTEJLCTBEHHOE,

13 [To pumckoMy npasy at0 Omsaers odeub phiko (dominii impetratio ex. § 45, VII);
10 IpeBHErepMaHcKoMy MpaBy aTo—HOpMaabHoe nmoexbiersie 7. wa3. Verfallpfand.

1 [Ipozama Momers OsITh cyiedHas u BubeyleOuad; pUMCKOe HpaBO JXepAatocs mocabi-
neii GopMm

15 Civilrechtliche Erorterungen, I, 2.

16 Ptandrecht. Cx. Takxe ero das gemeine praktische Civilrecht, 7. I § 67.

17 Cp xozeGaniens Bucka3nBaercd 006 2105 Boupoes Tangerow 1 § 363 mp. 2.

18 Cum. murarsr y Biichel 1. ¢., erp. 27 caa. Windscheid 1 § 224 up. 6.
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NPHBOJUTH Kb BO3HHKHOBEHID Takoro ThcHaro OTHOLICHISA MERKLY KPEJITOpOMD H
3a10/K€HHOIl Bembi0, YTO OHO OKa3mBaercs 00abe CHIBHBIMB, HEKEIM YCTAHO-
BIGHHHIA MO3:KE HAa TY ke Bemp jura in re (Hamp., y3ypykTb); Mexiy Thub
HCTOYHHKN, Bh BOLY HMGHHO JTOTO CBOHCTBA 3aJ0Ta, NPAMO HA3BIBAOTH €T0 jus
in re (L. 19 pr. D. 89, 2. L. 30 D. 9, 4). He o0bsacHeHo, moyemy npiu 3a-
Jorb KOJAH3iA Kpeimroposs paspbluaeTcs 110 NPHHOHENY CTApUIHHCTBA (CM. HIXKE
§ 46), yero He GulBaeTh Npi Koaamsim o6AsaTeabecrBb (cM. 00 actio noxalis in
rem seripta L. 14 pr. D. 9, 4). Beb aru Bodpasenis Oblan BeicTaBaeHsl lepu-
GyproMb Bb 3QUITY BEUIHATO Xapakrepa puMekaro saiora '?. lpyroil yuessiii—
Roaepr—yrasnBaers ewe 2° Ha TO, 4TO 3aJ0rb HE YHHYTOKAETCH, €CJAI 3al0-
KEHHAS Bews eraHosutesa res nullius, yro O6yaTo OBl MpOTHBOPBUHTE €ro 00A3i-
Te.IbCTBEHHOMY XaparTepy.—Cb Apyrofi €TOpPOHBI, NEITAJIHCH 0CIAOHTH CHAY ap-
TYMENTOBD, NPHBEIEHUAIX'D 3AIIUTHHKAMI 00A32TeAbCTBEHHON NPHPOAB! 3a.10ra;
TaKb, OTHOCHTEJIBLHO BHIPAKEHISI HMCTOYHAKOBDL ,obligativ rei” Omao sambueHo,
yto ,obligare, obligatio® y Pumaans He 03HauaioTh Henpenmbumo o6a3atTedn-
CTBEHHAr0 OTHOLICHIA, & YKa3biBaOTH BOOOWE HQ OPHINYECKYI0 CBA3AHHOCTD,
KOTOpasi MO%eTh OBITh NOCABACTBIeMB TaKKE BEUIHAro npasa.

OxHAKO, DTH BO3PAKCHIA HE HCUCPHBIBAIOTEL lOcTaBIeHHATO Bompoca. Oco-
GenHoe 3arpyAHeHie XId €TOPOHHHKOBD BEMIHAFO,XapakTepa 3al0Ta IpeicTaBIsil
H 10 eUX'b NOPH IPeICTaBIAlTb TB cayual pHMCRATQ I COBPEMEHHAro 3aJora,
KOI'Ia 3aJ0r0BOe IPaB0 HPOLONKAETH OCTdBaThed BB _Emab nocab noraumeHisa cy-
IeCTBOBABIIATO PJAIOMB CBh HHUMDB JIHYHALO (00A32TeJAbCTBA ILLI, KOrJa OHO, Bb
suab Grundschuld, zase e¢b camaro/Hayadd BO3HHKAETH, HE ONHPAACH Ha JHY-
Hoe o0sA3areasctBo. Bhip u Bb aTHXDH/ cAyYadsXb 3aJ0rb CBOAHTCA Kb CBA3AH-
HOCTH BEWH, KOTOpas NPEKPAUSAcmesa uepeds ynaamy, cABIAHRYIO KpeauTopy,
HIN Yepesb HpPojaKy Bemm ids yiosaerBopenis kpeamropa. Kceam npn saiorsb,
00e311eYNBAOIEN s KaK0e-An00 IHYHOEe 00A32TeILCTBO, MBI MOKEMB OTHECTH 3Ty
VILIATy UMEHHO Ha CYeTH 06432TeIhCTBA, 00e3NeYEHHAr0 3aJ0roMb, To, €Hpa-
IIIBAGTCH, Kakh OOBACHATH BO3MOMHOCTE YIJATHL 10 3aj0ry, pHAOMDB b KOTO-
DEINB HE CyecTBYeTH 00ssaredsctna? Umo nowauaemca 30mwcy ynaamoi? 1as
VI0BJIETBOPEHiA KaKOro HpEudeckaro NpHTA3aHiL mpojaered 3ibes sazors? Oue-
BHJIHO, Bb CAMOM3 301401b CKPHIBAeTca KAKOe-TO 00:A3aTeJbCTBEHHOE IIpaBo, BO
ncnoiaHenie xoroparo jbaaercs yiaaTa, TPON3BOANTCS INPOJAKA 3aJ0ra. IT0
00A3aTeILECTBCHEOE TpedoBaHie W CAYEKNTDH OPUAHYECKAMB THTYIOMD, causa Al
yIIATH (T.-e.- 1aa npegocraBaeHia solvendi causa). Hexpss cuntarbh 9T0TH 004-
3aTeJbLCTBeHHbI 3JeMEHTD 3aJ0Td TOJbKO OBITOBRIME MOMEHTOM®B %', TaNb KaKb
yIUIATa HYKIAETCA HE BB GLITOBOMDB, & BB YHCTO IOPHANYCCKOMD OCHOBAHIM, YTOOHI
OBITG YOAQTOW 10ATA I Bb HTOMDb KAyecTsh yACPREBATLCA MOJyIaTRIeMD *2

Bb Bupy atux® cooOpaxeniii, BONPOCh O KOHCTPYRIIN 32101 IPOJOIRICTD
o0cykIATECA BB IOpuamueckoii anteparypb. Haws rameres, uro Bb nocabauee

19 Deynburg, Pfandrecht . I (1860 r.) § 12 cxx. Pandecten 1 § 262. Ile apaserca
Cepbe3HEMT apryMeHToMs sambuanie TepnOypra, 4To 3axoroBmii Hekd y Pudaans (a. hypothe-
caria) mo csoeii opmyas (em. Lenel ed. perp. § 267) nanpaBiens Ha BH1auy Beln, a2 He HAQ
yoaaTy A0ira; sa 10ars orsbyaeTs TpHA 3aJ0T5 MMEHHG Bewlb H O1HA TOJLKO BElib; TO3TOMY
eA BHIAYHM H AOMOTAETCA KPEAMWTOPDH; 10 Pa3BHTiA TpaBa NPOJAKN cayM0e ACpiKaHie Beuln Kpe-
INTOPOMT GHIAO IWMb CPEXCTBOMDB BHEYIMTh yniary xoara. Cm. Herzen, Origine de I'hypothé-
que romaine (1899 r.) erp. 162 caa., erp. 202.

20 Kohler, Pfandrechtliche Forschungen (1882 r.) erp. 53.

21 Kaks ato ibaaers Bazanoes. [Ipounexoxienie cospementoii unoresn (1900 r.) erp. 374,
376 1 1p.

2 Cu. O6m. 4. § 43.
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BPEMA yAAA0Ch MOABHHYTH €r0 Kb OROHYaTeabHOMY pbureniio. Phmenie, gymaercs,
AOMKHO CRJIOHHTBCA Bb I110Jb3Yy 0043aTCALCTBEHHATO XapaKTepa 3ajora, TaKb
RaRkb YA2.10Ch Pa3bACHHTH HBKOTOpHC 3aTPyAHATEABHEIE BB JTOMB OTHOLUIEHIN
Ty HRTHI.

lIpaBmasHoe coodpaikenie 1O IOBOLY TOPO TOJKOBAHiA BEIpameHis »Obliga-
tio rei*, KOTOpPOC OTCTANBALTCA CTOPOHHIKAMH BCUIHOM HPHPOIBI 32.10Ta, BHICKA-
3aamp eme Sintenis*. Owb we ocmapusaers, uYTo BHpakeHie ,obligatio® morio
Obl, He yKa3mBad HA 00A3aTEJNbCTBEHHBI XAPAKTEPH 3aJ40ra, 0003HAUATH TOJLKO
CBASAHHOCTH BEIN; HO OHB 00pamaeTb BHHMAHIC Ha TO, YTO BB HCTOYHAKAXD,
OIHAKO, OHO TPIIATAETCA OOLIKHOBEHHO M0AbK0 Kb 00A3aTEILCTBANG H 32JI0TY,
XOTA BB YKA3AHHOMDL 3HAYEHI OHO MOra0 Owl Berpbyarses phmureasHo npu ses-
ROMB 10puinyecsoMsd ornoumenin. IIss sroro Sintenis abaaers 3anmouenie, uyto
HCTOYHIKH, Ha3bBad 3aJ0rb -,0bligatio rei”, HaMeraloTh UMCHHO Ha ero 06sA3a-
3aTEJIBCTBCHHBIT Xapakreps.

daabe, Ha BONPOCH O TOMB, KTO MOKETH OBITh IOKHHKOML NpH 3a10rk,
PascyaTpIBaeMOMDd Bb KayectBh 00s3arenscTBeHHATO NpaBa. OTBBTH 1aeTh mpei-
A0#eHHad DERKepOMDs KOHCTPYKNIA mnpash m 00g3aHHOCTell, HEenpAMBIMD oopa-
30M'B CBABAHHBIXB CB CBOMMB CYOBEKTOMB. (O0B 3TOMB KOHCTPYENIH ¢M. BB OG-
mei uacri § 12, I1). IlcX0HBIND NYHETOMBs Mk, Berkepa cayiaurs pmvexii
IHCTUTYTH actiones in rem seriptac. Ornpasasacs 0Ts dToi ROHCTPYRII, MBI
MOAKCM'B CKA3aTh, YTO IIPH 3a10TOBOMB NPABE MOIEKHHKOMD 110 3aKI0YAIOMEMYEA
BB, 3a710rb 00/3aTeabCTBY fABAsSETCA BEAEiH Kepmareab 3alomenHoi seum. Beurs
ABIAETCA TBMB MegiyMoM'b, yepess HOCPENETBONEOTOPArO0 0073aTeNBCTBO CBAZHI-
BAeTCsA Ch CBOHMEL JOMKHIKOM.

Haxoneus, npomcxomnenie’ Thenol cBaA8n npasa Kpeinropa cb onperbacH-
HOI0 BEIIbI0,—CBA3H, NPHBOAMAMIEH KB \TOMY, YTO 3aJ0roBOe IpaBo, OYAYYH M0
CYIECTBY 00A3aTeIbCTBeHHAIND,, TENE He Mewbe nepesbumBaers noawke yera-
HOBJICHHBIA BOWIHBII NPaBA Ha TY e Bemb, YTO KOAAH3iA KPEIHTOPOB® 31beh
paspbmaerca mo NPUANANY CTAPIIMHCTBA, W T. K., BHACHLIL Lpumnys. Ero co-
o0pakeHisd, Bb CBASH Gb TOILKO-YTO YHIOMAHYTOH KOHETPYEMieit bBerxrepa, xy-
MAETCd, NPOIUBAIOTE NOAHBLL GBBTH HA eyIIECTBO 3aJ0r0BOTO NpaBa.

Ocramosusmeh Ha OTMBYEHHLIXD BEIE YEPTaXB 3AJOrOBOTO mpaBsa, Ib-
JAIOMHEXD 9TO NPaBO CXOXHEIMB b 00532TEILCTBOMB, DpnHI'G NpHIIEas kb yob-
#Jenio Kb HE0OXOIHIMOCTH MOABEPTHYTH Goabe raysoKOMy aHAIN3Y CaMOe NOHATIe
odasareascrsa. [lonsrie obligatio, mo wwbuiio- Bpumma, craraeres nss IByX®
aaeyentoss. Ilepsmms asaementoms aagerca Haftung—omemwmemeennocms,
COCTOAMm@AA BB TOMB, YTO Jumo (obligatio personae) min Bempd (obligatio rei.
T.-C. 34J0I'b) NPEIHABHAYEHDI CAYKHTH KOMY-A160 YA0OBICTBOPEHIeMS 32 YTO-IHO0;
BTOpOil auaeMents eers Schuld wam Verbindlichkeit,—doas nau 00A3anHOcMb, 3a
ROTOPYI0 yeTaHOBJAEHA OTBBTCTBeHHOCTE anna win Beup (das, wofiir gehaftet wird)
Il HCIOJHEeHIe KOTOPOH YHHYTORAETh OTBBTCTBEHHOCTH, JHOA I BCIUI. DTOTH
BTODOI DJICMEHTDH CBOAMTCA Kb O0A3QHHOCTH TPeIOCTABICHIA (Leistung) I0IHBIXL
yeayrs (Verbindlichkeit) win e myymecrsenuoii weprsn (Schuld) . Bosmoix-
HOCTH pacTOprHyTh (lisen) OTBBTCTBEHHOCTH MyTEMD WUCHOJHEHiA 10Jra HIm 06-
BAHHOCTH COCTABIACTH OOIIYI XapakTepHYIO YepTy kakb obligatio personae, Taxs
m obligatio rei . Tlo pumcromy npaBy obligatio rei pas cBoero cymecrsoBanis

23 Sintenis das gem. Civilrecht 7. [ crp. 620 npmy.
*1 Brinz, Pand. 1I §§ 206 - 213.
B Brinz § 349.
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nmpeinojaraeTs cymecrsosanie obligatio personae, ABIgeTca 10NOJHCHIEMB, ak-
neceieii kv mocabauefi. Ho npnuunmiaapHo 3T0 He HEOOXOIHMO: Vike CAMO PHM-
CKO@ IIPpaBO 3HAJO ciayyal, KOTja 3adork ocraBaics BB cnab mocab nonsaro
YHOUTOKEHIA JOYHAro 00A3aTeJbCTBA, & COBPEMEHHOEe IPaBo MOILIO emie AaJblie,
co3zaBp Grundschuld, xoropas BO3HHKAETh H CYIIECTBYETH 03B JamyHaro 00s-
30TEIhCTBA, PAJH TOrF0 10ara, KOTOPHII 3akJiyaercd Bb Hell camoii 25,

IIpir obligatio personae mepBoHaYaJBHO, N0 PHMEEOMY HIpaBy, OTBBTCTBEH-
HOCTH 32 J04I'b BEIPAEQAJIACH BH TOMDB, UTO KPEANTOPD IPE Heymaars xoara 3a-
XBATHBAJD caMoe Jmmo jgoxxumka (nexum). [Hocabs lex Poetelia®? m npm obli-
gatio personae 3a J0Arb HAYHHAETH OTBBYATE HE JUNO JONKHIKA BB OYKBAJIb-
HOMB cMEICHE, a uMymecrBo jpoXxHHER (pecuniae creditae bona debitoris non
corpus obnoxium esset) 28, Ho pasunma mexay 3anoroms—obligatio rei—u amu-
HEINB 00/32TeIbCTBOND — obligatio personae — coxpanunach uoexb 3axona. Bb
MepBOME caydab—iupn 3aJorb—anunocTs JoakHuka onpexbaserca oldaagaHiems
Beumpolo, orpbuanmei 3a 10ars, a BO BTOPOMD — oTBBUaOmWEe 32 jOJArb HMYyIe-
CTBO oupexbasercsa NPOHAIICKHOCTHI0 €r0 JAHHOMY JHNY—A0MKHHKY 10 00dg3a-
TeapeTBy. lIpi aroMs BB nocabpuems caydab HMYmeEcTBO ZOJKHHKA MOKETH OT-
pbuath 3a 10arep He Bce mbamkowms, a ammne Bb onpexbiaenuoii csoeli uacTm
(cayuam T. Ha3. OPANUUEHHON OTBBTCTBEHHOCRH 10 00A3aTCALCTBY, beschrdinkie
personliche Heftung) 29.

Eean, Takums o0pasons, npn 3agord onpexbaednas Bempb orsbuaers 3a
ICIOJHEHIe T10ara, 3aRJ0yalomarocd BB 3aa0rbk, To 310 IbBJaeTs NOHATHHIMD,
nouemy npa creyeHin HBEROJABRUXD 3AAOrOBHXSB. KPEIATOPOBH OTIAETCH IIPerno-
YTeHie CrapiieMy N3b HIXB, & TaKKE, NMOYeMY '3aJ0T0BOE INPaBO OKA3BIBACTCH
cnapEbe n03ike yeTAHOBJICGHHBIXb BEUIHBIXs IPaBh HA TY &e Bemb: 0e3b HTOr0
clieniagbHasa OTBBTCTBEHHOCTE IMCHHO RAHHOH 32J0:KCHHOH BELIH 88 10Arb CTaJa O
IL131030pHOI. Taknwbs 00pa3oMb, 3T YEPTHl 3aJ0Ta, NOMAMO a0COJNTHOIN 3AIINTH,
Handoabe COJMLKAOUIA 3aAOTD € BEIIHBIMI NPABAMI, OKAa3HBAKNTCA COBMEBETI-
MLIMII ¢B 003aTeJLCTBEHHEIMG XaPAaKTepOMB 3aJ0ra; 4TO e Kacaercd adco.JioT-
HATO IICKa [POTHBH BGARATO JEpKaTe]s BEmH, TO OHB ONPABIHIBACTCA ONACAH-
Holi Bpume KOHCTPYENieil bBerkepa.

Teopia Bpunma naxognTs ce6b MHOTO 3amMUTHEKOBB cpexnm HOBbiimuxs
OOBUJAHGTORD 39,

IIo nameny MwbHil0 3aJ0r0BOe NPABO JYyYIOIe BCEr0 MOKHO OUperbants
CabayomnNes  00pasoMb: 312013 €Cmb 00A3AMEABCMEENHOE NPABO MPedosania,
RPU KOMOPOMS AUMHOCID Q0LNCHUKA, 00AIAHHAL0 YRAIATUND 3AKLIOUANULITICA
63 30201 0013, ONPEOILAACICA JEPHCAHIEMS 3AN0NUCEHHOW 6EULU, A 3AN0HCEH-
HAA Gewd ABAALMCA MM 006LKNMOMS, KOMOPLL 63 MO uAw UHONE Bopmm

28 Brinz Pandecten § 34S.

21 Cv. o meif IlMyasuns, YyeGumrn Her. pav. np. erp. 519. Xeocmoss, Her. pam. up.
i S | [

3 28 Liv. 8, 28.

29 Brinz § 208. Schuind, Wesen und Inhalt des Pfandrechtes 1896 r. erp. 159—164.
Hosywo nonwitky npuwbunts nomarie obl. rei kb pekoucTpykmin XpeBHe-puMckaro 00s3ar. mpasa
(rorosopa nexum) xbaaers Schlossman. Altromisches Schuldrecht (1901 r.).

3 COm. nanp. Schwind op. cit., ocod. crp. 199—202. Cosack, Lehrb. d. deutschen biirg.
R.§ 22]. C» nbroropmms kozeGaniemsb Brckaduipaerca Kacco. Ilonarie o sazorb BB coBpeseit-
Hons npash (1S98 r.), ra. III. Bausko kb Bpnuny cronrs Bruns-Eck By Hotzendorff’s Ency-
klopidie, 7. 1 (u3x. 5-e), crp. 488 cax; (w3z. 6-e), crp. 353 caa. (die Hypothek ist eine Art
dinglicher Wechsel). B sromb ke ayxs kouerpyupyers nousrie Grundschuld Puntschart, der
Grundschuldbegriff des Deutschen Reichsrechtes (1900 r.), eM. oco6. ctp. 117.
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omemwuaems 3a Heynaamy Mo doma. ITo0 00sa3aTeabctBO (Obl. rei) MoOEeTH
OBITH AKUECCOPHBIMB 110 OTHOUICH{I0 Kb KaxoMy-ando mnpasy Tpedosamia (obl. per-
sonae), KOTOpoe HAMPABACHO NPOTHBB UHANBHAYaJbHO oupepbaensaro Juma 1
o6e3neveno Jauynaoit orbTeTBeHHOCTHIO JOMEHHRA. IIo pmMcromMy npaBy Takasd
AKIeccOpHOCTs HEeoOXOoAuMa, Mo Xpaiimeil Mbpb upm BO3HIHKHOBCHIN, eeIn He mpi
taabnbiiment eymecrBoBauin 3axorosoro npasa. Ilo cospemennomy ke npaBy i
MO €aMOMY MOHATII0 3aj0ra %! akNeCcCOPHOCTh 3Ta HE 0043aTeJbHA: 3aJI0IB MO-
#KeT'’b BO3HHKATH 1 CYIIECTBOBATH NOMHIMO JHYHAIO 0013aTEILCTBA.

JOLEHIEONE 1O 00432TENLCTRY, 3aKIOUAIOMEMYCesa Bh CaMOMB 3adorb,
fABJIETCA JepEaTeas 3ajoikenuoii Bemm. Ho ObBanTd cayuyau, KOria 3aJ0roBoe
00S3aTeNBCTBO BPEMEHHO He uMwems doascnura n Thws He Mewbe H€e yHUUTO-
#KaeTCsa Bh BH1y TOr0, 4TO 110 HEMY YIOBJIETBOpeHia eme He nocrbiosaao. 910
uvbers wbero, manpumbpb, Bh YIOMAHYTHIXD BHIIE (UPHM. 8§; CM. TaKKe HIEe
§ 47, 4 uw § 48, 1I, 4) cayyadaxbp, KOrAd COOCMEECHHUKE BEULYU COLPAHACNS 3A~
2010608 MPAGO HA €801 6eUyd TO NOTALICHIM JHYHATO Joara, 00e3ledYeHHaro 3a-
JOrOMB: COXPaHAS B3AJOrOBOE MpPaBo, OHbL 00e3nedYeHs OTHb OUACHOCTH, YTO €ro
Bemb OyZerh o0paljeHa la YAOBIACTBOPeHie CIBAYWIUXD 3AJI0TOBLHIXD KPEImTo-
POBL; HO HKe crodmiifi KpeiuTops MOKeTh YUIATATh eMy H3BbeTayio CyMMy ¢b
Thyp, uToOH Ha Hero nepeunta obligatio reiyCrapmaro Kpeanrtopa; Bb TaAEOMD
cayua’s Bemwp HIeTh Ha Cro yxoBiersopenic.. BpeMenHoe coxpaHeHic 3aJ0roBoro
0043TeJBCTBA, TP OTCYTCTBIM NOJKHNEAQMO HeMY, HPeicTaBiderTh JuUlb YacT-
umit cayuafi Toro aBeHis, Koropoe OBLION OxapaxTepmsoBano Beime (O0ur. 4.
§ 11, s xounh) Kawp BpemesHas 0@3CYOBEREHOCTh UPaBb W 0Os3aHHOCTE (Cp.
Haexn. up. § 4 o hereditas jacens).—Bo3moikusr, paxbe, cayuam, ROria JHYHOE
003aTeAbCTBO, 00e31eYeHHOe 3adiOroNh, YA INOranieHo, HO 3aJ0rb OCTaeTcsd BE
cmwrb 1 3akilouannadgcd Bb HeMb rei obligatio mepexoiuTs Kb HOBOMY Kpejl-
topy. D10 mwbers MBETO MPWLT. HAZ. WUNOMEUHOMS Npeemcmen (0 Hemb phub
oy1ers Huke—§ 47).

[Ipu saaorbs Bb FheHows  cMpleab ynmaata jgoara odesmeumsaercs oTsbr-
CTBEHHOCTHI0 Karoii-1udo eeusw., Ho, xaxs Obl10 ykasaHO y#e Buille, TaRasd OT-
pBTCTBEHHOCTL 32 T0JIB IMOKETHh JeXaTh HE Ha Belll, & Ha 6CAKOM> 00zermv,
vbaadaowems UMYUELCMEENN0I0 UWHHOCIdI0; Takb, HANpP., 33 A0JATB MOKETD
orebuars n3pberHOE 003aTEABCTBEHHOE NIPABO I CEePBHTYTH. OTO Ciyyam 3a-
aora Bb oOmmpHOMB embicat (o wuxb pbup Oymers Bb raasb III).

1135 Beero H3J0AKEHHATO0 BHIHO, UTO Y 3aJ0ra eeTh YepTH, COLLEAINMIII ero
0 ¢b BEIIHBEIMH, M ¢b 0043aTCJILCTBEHHBIMH IIpaBaMu; HO BCh BONpPOCHI, BO3HI-
EAOIe 0 MOBOLY 3a10ra, MOryTh OHTh Ooabe mam mewbe yIOBAETBOPHTEIBHO
nasphioensl amus BB cAydah npussanig sajaora 00:32T€dbCTBEHHBINE TIPABOMb.
IIpu aromb cabayers nmoMuuTL 0 TEXB Yepraxs, KOTOpHME 9Ta obligatio vei Or-
AMUAeTES 0T 0OHKHOBEHHOH obligatio personae. Thwub He menbe, Mu nowbmaens
n3Ja0skedie 3aJgoroBoro mpasa Bb 0Tnbab Kypea, nDOeBANIEHHOMB BEIIHOMY IpaBY,
BO BHIMQHIE Kb 10CROOCMEY0ULEH O CIXD NOPH BB HAYRD KOHCTPYKMIM, HpHYH-
exsmomeli 3aJ0rb Kb IpaBaMb BEMIHBEIMDB, BB KaueerBb OJHOr0 H3b BIIOBH jura
in re aliena (cM. Bume § 1, II).

II1. 3aJorosoe mMpaBO BH ONHCAHHOMD BHIB OLLIO BHIPAOOTAHO PUMIAHAMH
anmpe noerenenno 32, JIpeswbiimeR ¢opyoii obe3neuenia ynaare 1m0 00g3aTeNb-

31 Brinz, 1l erp. 84l.

%2 Cum. 06s meropiu 3azorosoro mupasa Illyawns § 89. Girard crp. 758 caa. Herzen,
Origine de ’hypothéque romaine. 1899. Karlowa, RRG., 1I, 3, § 149. Xeocmoes, Iler. pmw.
up. § 28, III; § 72; § 102, III.
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cTBaMb OnIa fiducia cum creditore, mpu KOTOPOIl JONKHIKD MEPEHOCHID HA, Kpe-
AATOPA TPABO COOCMGEHHOCMU HA, CBOIO BEmIL 11 TMOJAYYATb HPOTHBD KPeiNTOPa
TOJBKO JHYHblil merb—a. fiduciae—o Bo3spark Beww B® cayuab ymiars joara *3.
Ipu aroii ¢opwb obesnedenia Kpeiuropb MNOIYYaIb GoOJblIe TPaBB, whEMB TO
OBI0 HEOOXOINMO BB NBAAXE ero odeanedenis, a ¥ I0KHIKY 0CTABAJOCH CAMNII-
KOMB MaJ0 CPeICTB: HPOTHBE Kpeauropa. OOpaTHHIMG X2apaKTepoOMb OTINYAIACH
Apyrad gopma odeanedenis 06A3aTeNbCTBS, BHPAGOTABLAACH Bb APEBHeND npash—
pignus. Pignus COCTOAIL Bh TOMB, UTO KPEINTOPD 1I0JYYATH BH N)OU3E00HOE
gaadmnie (cv. Bume § 18, I[) Bemp JOMKHUKAZ H MOIB €e YACPKHNBATL Bh CBO-
HXB DYKaX®h, IOKa He ObLIb ynaaueHs a0ars 4. Ilpasa ma Bems, kpowh Baa-
AbBHiA, EPCAUTOPD HE M0JyYadb; OHB OHAEL 00e3nedeHs TOJIbKO 10 THX® nops,
OOKd OHB He yTpauusaas Baaxbuis sewslo. Iacrodmee 3axorosBoe mpaso, kKaxh
0co0vt 6uds  AGCOAIOMHBITS TPaBh, BHPAGOTAIOCH opon apeHis 3eMeanHBIXE
yuacTkosb. Ilpn 3akmodenin ororo jororopa BB Puwb nazaBma GLLI0 npuuaTO
YCTAHABINBATL BB [0J63Y COOCTBGHHHEA YYacTKa, Bb o0e3meuenic apesjuoil
IIATHI, 3aJ0T0BOE HPABO HA TO HMYLIECTBO, KOTOPOE OBLI0 BHECEHO ILIN BBC3CHO
apeHraTopoMs Ha yYacTokb. lIperops naas 3emaesdarbabmy abco.ommviii ucks
XA uerpedosanid atuxb invecta et illata v rasaare tpersaro Biaxbasiua: a. in
rem Serviana **. 3arbmw Tarofi ke abcomoTHEtMECKD OB TAHD 1aA nerpedo-
BaHiA y BCAKAro TPeThAro Baaxbabua semiel, 3a10keHHBXE BB 00e3ncuenic Bed-
Karo JApYroro o0A3areabcTBa—a. quasi Seryiana wam @. hypothecaria ®6. Taxnws
00pa3oMb, BOSHHKIO 3AJ0TOBOE LipABO, KakbIEBA3AHIOCTL BEUIH Cb a0COIIOTHOL
sawmroii. IIpago mpodascu eewu npn weyuaath 10ara ObLIO YCTAHOBJCHO yike
HE NPETOPCKOMDB HINKTOMDB, & ABATCILHOCTHION I0PHCTOBS 7.

IV. Bn passuroms pnycxoMsb upash déa euda 3azora:

1. Pignus, T.-¢. 3a10r0BOE NPABO, COEINHCHHOE Cb NEPeiayeln Epexuropy
Blajxbuis Bempio 28,

2. Hypotheca, T.-¢4 3a10r0BOE NPaBo, NMPH KOTOPOMB BEmlb He MEPEeXOIlTh
BO BJaxbuie Kpeiuropa 10 MOMEHT MPOCPOYRH 00@3MeYeHHAro 00A3aTeIbeTBa. —
Brpouews. aro pasimyie, Bh TEPMHHOZOTIN BB HCTOYHNKAXD HE IPOBOIHTCA IO-
Cb10BaTEALHO, N YCTAHOBHGOEH JHUIP Bh HOBOE BPGMs, KOIJA Pignus IMOIYUILIO |
HCKJIYHTEJILHOE 3HAYeHie ,PYYHOro 3arJajga‘.

Hnortera BO3MO#HA KAKE Jas JBIGEHMBIXDL, TAKB H J15 HEJIBIGKHIMBHXD Be-
el u YCTAHABJANBACTCH, 110 OOWEMY NPABIIY, HEPOPMAABHO T HELLACHO, HE
TPEGOBAJOCH 1aike NHCLMENHATO A0TOBOPa Y. DTo OCTaBAAIO OCHOBHOM Hel0CTa-
TOKD PUMCROH CHCTEMBI 3aJ0Ta: HEAL3s OBA0 cabiurh 32 THMDL, CKOJIBRO HNO-
TeEB 00PEMEHsI0 N3BBETHYI0 Beuls, N 3a10TONPHHHMATEIL PHEKOBAIB, UTO HA
30J0KCHHYI0 €My Bellb YikKe PaHBUIC YCTAHOBICGHHI HEH3BBCTHLIA eMy HIOTeRI.
ITO0 HEYZOOCTBO YBEAMYNBAIOCL JOMYUIEHIEMB T. HA3. 1CHCPAALHBILS UNOMEKS,
T.-€. HIOTEKb, KOTOPHIA OOPEMEHsAIN BCe HMYUIECTBO IOJAKHHEA, JAke TO, KOTO-

8 Gai 2, 60. Paul. 2, 13. Vat. fr. 94. Isid. Orig. 5, 25, 23. Bo#th. ad Cic. Top. 10, 41.
Cic. de off. 3, 17, 70.

# Isid. Orig. 5, 25, 22. Paul. 5, 26, 4. L. 9§ 2 L. 35§ 1 D. 13, 7. L. 238 § 2.
D. 50, 16 —L. 16 D. 41, 3.—0 L. 238 § 2 ecit. em. Dernburg 1, 261, up. 13.

3§ 7J. 4, 6.

$§7J.4,6 -

31 Cp. cw oamoii croponst Gai 2, 64. L. 74 (73) D. 47, 2. Javolenus, ¢ apyroii—L. 3
§ 2 D. 20, 4. Papinianus.—Orsocarearno L. 4 D. 13, 7. Ulpianus ex. Girard erp. 773, up. 5.
Huxe § 45, L.

S 1,198 2D, 48, Toep. 8§ 700, 4, 6. Lud § 1.0, B9, 1

39 Nuda conventione L. 1 D. 13, 7.
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poc OHB Ipiodpbrers Bb Gyayuwens . He Menbmiee neyroGerBo ais 000poTa
COCTaBIAMN TAKb HA3. 3AKOMHOLA UNOMEKWU, T.-e. HIOTEKH, KOTOPHA HHOTLA
UMbBIN CBONME NPEIMCTOMB BCE UMYMIECTBO XO.KHIEA T BO3HHRAIH BE H0Jb3Y
m3BBCTHRIXG  KPEIMTOPOBS Ge3b  JI0P0BOPA Cb JOJKHHEOMB, B CILTY HOPMBL
mpasa ‘. Bee 9T0 jaBad0 BOBMOKHOCTH COOCTBEHHHEAMD Bemeil CKDBIBATH TIpH
HXD OTYYRICHIN NN 3aia0rk vH mmoTesn, KoTopeA ywe oGpeMeHaan semb. He-
pBIKo nake AOEYMenTH! 00b YCTAUOBICHIN HIOTEKD CHAOGLAANCH 20H4CHGIO Ja-
M010, UTOOBl 00C3MEUNTh HTHMD HIOTEKAMB NPEHMYIECTRO TMEPeih APYroMI, Ko-
TOPLIA Ha caMoMb Xbab ObLIn yeraHoBIeHH paubiie. Bh mperoTepawenie 9Torc
umieparops Jesb uszaas peexpunrs—L. 11 C. 8, 17 (18),—coraacho KOTOPOMY
ILOTeRa, YCTAHOBIGHHAA MNNCLMEHHO BB upucyrcrBeHHoMb Mberb (publice) mrm
nepexs 3-MaA gocrobpusim esurbreaamu (quasi publice), N0Jb3YeTCA NpPenMy-
WECTBOND IIepex’h HemyGanduo yeranonJeHHO wumoTeroii, xors On nocabiuas
Oblia ycranoBiaena paubiie.— I[poTaBL 00MaHA, BO3MOKHATO Beabicrsie Hedop-
MAJbHATO YCTAHOBJGHIA MIOTEKRD, e¢XMHCTBENnHON whpoit mpexynpeiienis eayxmio
YrOIOBHOEG HakasaHie, ycraHoBIenHoe 3a oOMadb (stellionatus crimen) 42,

V. Bs cogpemennoms npasw yeranosiemie 3J10ra Ha IBIGKHMBLA BEIII
OOBIRHOBEHHO 00YCIOBINBAGTCSA NepeIaveld BAALSHIA Eperuropy *3. Verauosaedie e
82.10ra Ha HEXBUAHMOCTH COBEPUIACTC 1y Ganyuu0. “HpuasaTsl Mbpst Kb ToMy, 4TOGH
RAATONY 3aNHTEPECOBAHHOMY JIHIY BO3MOHO OBLIO YA0ETOBBPHTHCA Kakh BB IpH-
HATICARHOCTO JAHHAI0 y4YacTRa N3BBCTHOMY,JHDY BB €OOCTBEHHOCTH, TaKb N BB
paawbpb obOpemensiomuxs ero mmorewb. S oroif mbam eIyEETH cucTeMa 3a-
MUCH OTYY:RIEHLA IIH 32J0Ta HEIBILKAMOETENl BBy 0COOLIA MIOTCYHBIA KHHTH 4.

§ 41. OtHowenie 3anorosoro npasa (obligatio rei) kb AuyHomy o6ssa-
TenbcTBy, oOe3neyeHHomy 3anoromb (obligatio personae).

[. Tars raws 3adorosoe IpaBo yCTAHABINBACTC paxn o0esneveHia Jmy-
HAI'0 00/3aTeIBETBA, TO OHO, TQ BO33PBHIIO PHMCKIXE I0PHCTOBB, —IIPABO AKULC-
copnoe, Takb K€ Rakh CXORHOE Cbh 3aJ0roMb 10 ¢BOef mwham IOpyunTeIHCTBO.
L. 43 D. 46, 3. Ulpianus L. 2. regularum. In omnibus speeiebus liberationum
etiam accessiones liberantur, puta adpromissores, hypothecae, pignora. Cabyo-
BaTEJIbHO CYLIECTBOBaHIE 3aJ0TOBOTO NpaBa CTOHTH BH THeHOil 3aBHCHMOCTH OTH
CYLICCTBOBAHIA 00@3MEYEHHATO IMDB JMYHAr0 0043aTeJbeTBa. Besb TAKOro 0013a-
Teapersa (obl. personae) saaors (obl. rei) He MOMeTH BOSHNKHYTH); ¢h FHHYTO-
RCHIEMB 00A3aTeJbCTBA YHIYTOKAETCA H 3aJ0TOBOE lpaBo 2.

II. 3azoroBoe mpaBo He M0JCEMT GOIHUKHYMY 0035 AUNHAL0 0BAZAMeNs-
cmea, uNb odesneyenHaro. (0043aTeILETBO 3TO MOKETH OBITH IHCKOBOE ILIH K

“1.6-8L.15§1 D. 20, 1. L. 9 C. 8, 16 (17).

41 Tit. Dig. 20, 2. Cod. 8, 14 (15).

2 L. 3 §1D. 47,20. O65 3T0MB yrOI0BHOMD 16InKTE CM. Mommsen, Strafr. crp. 860 ca.

3 Tpaxi. yaom. Tepw. nwm. § 1205.

“ COx. OCHOBHHA YepTH COBPEMEHHAr0 HNOTEYHAr0 NpaBa y Ilo6mdonocuesa, Pycekoe
rpailanckoe npapo, T. 1, erp. 577 ei. (no 4 w3x.). Basanoes. Ilporncxoxienie CORpeMeHHOH
auotekn 1900 r. Bruns-Fek sb Holtzendorff’s Eneyklopiidie, 5 maz., T. I, erp. 491—493; 6-e
H31., CTp. 350 cax.

' L. 5 pr. D. 20, 1. Mare. sing. form. hyp.

) 2L.43 D. 46, 3. Ulp. 2 reg. L. 14 § 1 D. 20, 1. Ulp. 73 ed. L. 2 C. 8, 30 (31)
Gord.
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neuckosoe (obligatio naturalis) 3. MoxHO YeTaHOBIATL 3J0Th Kakb BB 00esie-
yeHie CBOEro, TaKb I UYxHCOi0 00A3aTeancrBa ‘. YcraHoBAeHie 3aJ0ra Bb olesme-
yeHie 4y#KOro 0043aTEILCTBA €CTh BB TAKB Had. intercessio®. Ecam o0s3areins-
€TBO, 00@3NEeYeHHOE 3aJ0rOMb, 7CAO0GHOC I CPOYHOEC, TO M 3aJ0I'h CUNTACTCH
Tarawb ke 5. Eean 0043aTeancTBO 06€3CUACHO DKCUENYICTE, TO 3TA DKCHEINiA
MOECTH OLITh IIPOTHBONOCTABIEHD TaLKe IPHTA3AHIN U3'H 3JOr0OBOTO IIpaBa; eciaH
DRCHOENNiA HEe HOCUTHh YHETO JMYHATO XapakTepa, WId ecau Biaibicms 3aiaora
uvbers NpaBO perpecca Kb JHYHOMY AOJKHUEY, TO OHA MOKETH OBITH NIPOTHBO-
I0CTABIEHA IICKY H3B 3aJ0ra HEe TOABKO CAMHMD JOJAKHUKOMB, HO U TPETBHMB
paaxbasuens 3agaora’. Huorga, BOpoYewb, Bh JCTAHOBICHIH JOLKHUKOMD 32J0Td
BEL OOe3mevyeHie 00:43aTeJbCTBA, 3anbiloMo ode3cmIeHHAro orcmenmieli, MOEKeTb
3ARJI0YATBCA OTKA3b OTH 9TOH dRcmemnin ®.

MokHO JH yCTAaHABINBATH 3aJ40rb BH 00e3ueyeHie 00s3aTeabCTBA, KOTOPOE
00201CHO GOSHUEHYMD 65 OYOYUeMs, U KOMOPOE ewe He 000CH0BaN0 oM bl
63 MOl MwpPw, KaAEb yeaosuoe obasarcaberso? Ianpuwbps, Mo&HO a1 yera-
HOBHTL 34J0Ih BB OOc3lNeueHic 3aiima, KOTOPHI OyjieTh COBEpIIeHb TOJBKO
pnocabpersin? Sro—emopuo. IIbkoTOpHEe NPH3HAIOTH TAROU 3aJ0TD BO3MOKHBIMD
no pumcromy mnpaBy (JlepuSyprs, Gpunus ?); apyrie (Bummameixs) moiaraors,
yTO coraamenic 0 3a10rb X0 BO3HNKHOBEHIA J0dra MOKETH TOJBKO BB HBROTO-
PHIXB Cayyasaxs !0 yeraHoBuTh u3pbeTHYH @BABAHHOCTH Bemi, a CaMbli 3aJ0T'b
BO3HHKACTH JMIllb (10 YCTAHOBACHIN XOAraj HO CTAPUIHHCTBO 3TOTO 3aJ0ra Ompe-
rbasgerca BpeMesemb corjamienia o ero yeramosxewim (cM. mmke § 46, II, 2).
[lepsoc n3b HTuXDh BO33pbHili gonyeRaerh NEEJOUEHIe H3DB OOW@ATO NPABHIA,
COTJIACHO KOTOPOMY 3aJ0rh He MOAEETh BOSHURHYTH X0 BOSHUKHOBEHIA JIMYHATO
00A3aTeabCTBa 'L, ‘

[II. Baa013 npexpawyaeMmcs €3 NOIAUEHIEMNs AUNHALD 00A3AMebCmEa 2.
OxHako, AAf COXpaHeHiA 3aJ0Pa BB CMdb A0eTaTOUHO, YTOOHE 00C3NMEYEHHOE UMD
00513aTeAbCTBO, JHMIABIINEE MICKA; IPOJOLKAI0 CyulCeTBOBaTh kKakb obligatio
naturalis 13, Puyckie 10pucrsl IWII EAJblie: HHOTA JHYHOE 00A32TCJABCTBO NpPH-
3HAETGA BOOOMmE NMOTAIICHHEING, HO 30 HIMB yiepimBaerca 3zayenie obligatio
naturalis TOARKO LAA TOTO, YFOOH COXPAHNTH 32JOTOBOE MPABO OTH YHHUTOKEHI.
Jpyrnxs nocabacrsiii 870 HATypaabHOe 00A3TEALCTBO HE MPOH3BOAuTH. I0pHers
IlaBeas mpaAMO TOBOPUTH AAkEe Bb IIOLO0HOMB cayuab: remanet propter pignus

i1, 9 pr, D 20, 1.

AL 5L s 120

5 Cu. Jepubyprs, Odsasateasctsensoe npaso 8§ 83— 84.

6 L.5 pr. L. 13 § 5 L. 14 D. 20, 1. O6u. u. § 42 np. 8. L. 5§ 1 D, 20. 6.

7%, 82D 46, 1. L 15 €. 4,80y E. 2 B 20, 3oL, 16:§ 1 D16, 1. Lisitpr. § 1
] -

D. 44, 1.
8 Cp. L. 22 O. 4, 29. .
9 3a ncKkINYenieMd TOTO €iydyad, KOTIa HH OIWHB 13h KOHTDATEHTOBh HE MOKETH OLIT
NpANY:KIEHS Jaxke Kb BAKIOUYEHI0 00A3aTenbeTBa Bh OylyleMs.

10 Jlamp., koria Gyiymili kKpeinTopd MOkerh OWTb NPUHY#IEHD C1BIATHEH KPEAUTOPOMD
I 1aA ATOH whanm cOBepmUTH Kakoe-inG0 mpejrocraBieHie GyiyuieMy 10JEHHRY (HAUp. 3aI0T0NpPH-
HAMATEAb OSHSHCPRCE I1aTh 3aJ0T0J1aTeard ACHLTH B3aliMBl U 3aJ0TH YCTAHARIHBAETCA BB ofieane-
yeHie HMEHHO ATOT0 Gyaymaro saiiMa); laxbe, KOria 3alOrh yeTaHaBuBaercd Bb obesnedyeHie
6yiymaro 10ard TPEeThLAro Iuna.

111, 1 pr. 9 pr. 11 pr. D. 20, 4. L. 4 D. 20, 3. Cp. kb aromy Dernburg, Pand.,
v. I, § 274, 4. Brinz, 7. 11, crp. 860, mp. 4 cux. Windsched, Pand. [, § 225, np. 7 u
§ 242, up. 8.

* 127, 43 D. 46, 3. L. 2 C. 8, 30 (3i).
B L.14 §1D. 20, 1.
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naturalis obligatio ' (L. 61 (39) pr. D. 36, 1). Takoe pbuenie ykasmBaers
HQ TO, YTO IOPUCTEl (DAKTHYCCKH JONYCHRAIAN NPOAOJACHIE CYUICCTBOBAMIA 3a.10-
rOBOTO NpaBa BL HBKOTOPHIXB C€Iy9adAXb I N0eab HOIHATO MOTAMICHIA JMYHATO
odasareascrsa 5. Toapko as TOro, 4rodsi HE ¢raTh BB IpoTuBophuie ¢b IPUH-
HHIOMD AKNECCOPHOCTH 3a.10Ta, OHH JONYCKAJAI Bb ITHXDH CAYUAAXD CYUICCTBO-
Bani¢ obligatio naturalis, exuneTBeHHBIMB cabIeTBieMd KOTODOH GHIO coxpaHemie
Bb cunk 3axorosoro mpasa. Haromens, ects wberoasko pbmewiii, rxb opmers
COXPaHAWTH BH cHIb 3a40rp noexb moJaHaro morameHis JHYHArO 0043aTEJIbCTBA,
He npudbras kb nouariv obligatio naturalis. dtn pbmenia opayo nporusops-
yarh yueHiw o0k AaKNecCOPHOCTH 3aJ]0ra; HO IXb, HYKHO OFOBOPHTLEH, HE-
MHOTO 18,

Cospemennoe npaso (kKaxb Mb y:ke 3HaeMb u3b § 40, II) nomao paanime;
OHO 3HAETh pPeaJbHBIl KDPEJIUTH BDL COOCTBEHHOMB CMEICAB CJI0BA; OHB COSTOMTH
BB TOMD, YTO KANHTAIH CeykaeTed ¢b ThMb, uTOOB BB cayyab ero HeylLliaThl
OBLIO HOJYYEHO YI0BICTBOPEHie 3B 3eMEJBHAr0 YYACTKA. CBABAHHOCTH 3eMeE.Ib-
Haro YyYacTKd BO3MOKEHR NPHHUHADIAJILHO (€3b BO3HHEHOBEHIS 00H43aTEIbETBEHHATO
Tpedosanis 0 Bo3ppaTh Aam#aro ramuraaa (Grundsehuld). Pamasne, HanpoTusb,
Bb NpHADNODS 3uagu TOABKO JHYHBIH KpexnTds; 3aJ0RoBoe mpaso -—obligatio rei—
Yy HOXB CIY:KHIO TOJBEO O0ec3neyeniemd m -moIRpHIIEHIEMD JAmYHATO KpepuTa, i
MOTOMY MPHHIIMIAJBHO HE TONYCKAJIOCh OTABABHO O He3aBmeuMo OThb obligatio
personae. Bb cospesennonmt npasb, cabiopareibHO,B8aJ40T0BOE MPaBo (NMOTERA)
VTPATHIO XapakTeph CTPOr0 AROECCODPHATO MpaBa; OHO IPEBPATHIOCH BB €aMO-
CTOATEJIbHOE 1IPaBO, BB CHIY KOTOPAro Bemib MO&ETH OTBBYATH 3d YIJIATY TOTO
A0Jra, KOTOPHIH 3AKJIOYAETCS Bb.CAMOME 3AJOTOBOMB OTHOIICHIH.

IV. Ecan amunoe 00A3aneaveniao;, 00€3neueHHOe 3a010Ms, UIMIDHALNCA
(Hamp., mpespamaercsa Bb TPEOOBaHIGNYOHITKOBB OThH HENCMOJHEeHid), 3aJ0roBoe
npaBo Bee-ike coxpandercd. Worza 00g3aTeabCTBENHBI XOATH YBEJAMYIBACTCA
(Hanpnwbps, npudaBageTeAs’ O0OM8AHHOCTH IJIATHTH MPOLEHTH Beabpcrsie mpo-
CPOYKH), TO 3aJ0I'b OOE3neunBaeTh n 5To npnpamesie '7. Ho rorjga odasare.as-
CTBO YMEHBINAETCA, 3aJd0I'b BCE=EKE NPOJOMKAETH COXPAHATH CHAY BB NMOJHOMB
o0wemb BB oOesneuenienocrarka 8. Ilosromy, ecam 0043aTeabCTBO NpHm Nepe-
xorb o macabaersy abantea Ha HBCEKOABEO 0043aTEALCTBL, TO BB 00e3lEUYCHIC
RQANAT0 HOBAr0 0043aTeJbCTBa COXPAHAETH CAIY 3&J0I0BOE MPABO BB IOJHOMD
o0benh: OHO moramaercs JNb Cb YIOBIETBOpEHieMb BChXb YaCTHUHBIXS 0051-
3aTeaneTBh . JT0 HAYAJI0 TAKB HA3KIBAGMOL HedwauMOCHU 3000106010 NPAEA—
pignoris causa indivisa est 2.

14 Cn. NXeocmoses, Hatyp. o6s3ar., crp. 432 caa.

15 Dri cxyvam xapakrepnsyoreda TEMB, 9TO IHIHOE 06432TEIBCTBO YHHUTORAETCH, HO NpH
ITOMB KPE1HTOPDH He I0Ay4aers MarepiaibHaro yiosaersopedis. Csm. 06b aroMs noipobube BB
§ 48, II, 1.

g 16 Hanp. L. 38 § 5 D. 46, 3. L. 7 C. 7, 39. K» arouy Xsocmoes, op. cit. crp. 477
cax.; 444 ca.; 467 ca. Huxe § 48, I, 1.

TL.8§5D. 13, 7.

B 1L, 6. C. 8 27 (28). L. 8 § 6 D. 45, 1. L. 19 D. 20, 1.

19 Takums 00pa3oMs, €CIH 10MKHHKD OCTaBHIb HECKOIBKEXB HacabIHHKOBB, TO 3aI0IB
in solidum orsbuaers 3a YOJATY X0 KAHIBMB COHACIBIHHKOMB. Ecau kpeintops OCTARHIBL
HWECKOIBKHX'D COHACIGIHHKOBB, TO 8aixors in solidum orsbyaers nepeid KamIBIMD H3B HOAXD 3a
ero 10am0. Devnburg. 1 § 277 np. 3—5.

2070.8§2D.13,7 L. 2 § 14 D. 10, 2. L. 16 C. §, 27 (28) L. 1 C. §, 31 (32).
L. 2 C. 8, 31 (32). L. 1 C. 8, 30 (31). Bpunus § 555 TOBOPHTH O coaudapnocmu rei obli-
gationis.
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Korza wp o0a3areaneTBy npmdaBasgercsa 1#080e dodasounoe 006A3amens-
CMe0, TO 3aJ0orb 00e3neyiBaeTs H 3TO 0043aTEJIbCTBO, E€CJIH BOJA CTOPOHH HE
ObIa mHAA 2! (Hamp., KpeanTopD 3aTPATHIb H3XEP/KKH HA JAHHYI0 €My Bb 3aJ0rb
Bel(p M Tpedyerh nxb Boawbumenia swberb e¢b ynaaroii raassaro poara). Joro-
GOpHbIE TPOUEHTH 00e311eYnBalOTCA 3aJ0TOMB, €CJIA 3TO BBITCKACTH M3B CONJIA-
menia ceropons. CoracHo npepnoaaraemoii Boabk cropods pbmaercsa Taxixe Bo-
npoes 006 00beMb 3aJ0roBoro npasa BB TOMB cayuab, ecanm Bwbero ommpae-
Maro 0043aTeabCTBa, Bb 00e3leueHie KOTOparo ObLIBL YCTAHOBJAEHH 34J0r'b, BO3-

HUKA0 Jpyroe (uamnp., Bubero 3afima BO3HHEIO 0043aTEILCTBO H3b HEOCHOBATEAb-
HAro odoramieHia) 22

§ 42. 06bekTb 3an0rosoro npasa.

I. O0berToMd 3aJ0rOBOr0 IpaBa MBI Ha3BIBaEMB TOTH NpEIMeTh, KOTOPHIH
orBbuaers 3a ymIaTy X0.ra, 3aKJ0YAOMAroca Bb 3aJ0r0BOMB OTHOWEHIiN. Tou-
whke ObI0 OB HA3BATb €r0 NPedMemoMs 3a.n010680it omswmcemeennocmuy . Ta~
KHMD NpeIMeTOMb MOAETh OBTH, NMpeXie Beero,  MmavaecHas eewyn. Ilpm Toms,
Bb 3aJ0r'b MO:XeTh OBTh JaHA BCHRAsA Bellb, KakKb JBILKIMAs, TAKb Il HEJBH-
JROMasg, eean OHa He res extra commercium 2 8a,z0are orpbuaers Bea 3au0-
weHHad Bempb. [loatomy, Korpa Bemp dmwauimcs, To Biagbiens Kampaoi uyacrtd,
no nperhaBIcHIT Kb HeMy a. hypothecariay MoEeTs 0€BOOOANTHEA AL YILIATOIO
KpPEIITOpy Bcero jxoara 2.

[Torpedasgembisa Belm MOTYTH OHIThAIPEAMETOND 3aJ0ra (Hanpumbps, xab0s,
aennrn) . Ho vyacto Ha Takoro 4poja Belll YCTAHABIHBAETCA HE 32J0I'b, Bb
COOCTBEHHOMDB eMBIcah, a Takb  HA3. pignus irregulare, KOTOpOE COCTONTH BB
crbayomens: BE 00e3neyeHi€ YIO0BICTBODEHiA N0 0043aTCAbCTBY XOEHHKD IIe-
pelaeTs KpeiuTopy 6z COOCMGeHHOCmd H3BBCTHOE KOMMYECTBO MOTPEsIAeMBIXE
Bemell (0COOCGHHO JeHerds), a KPeguTops 00sA3yercs 10 HCHOJHEHIM XOJKHHKEOMD
cBoell 00A3QHHOCTH BEPHYTh €My Takoe e KOJMYECTBO TAKNXD ke Bemei. Jox-
JRHOKD 0JyYaeTdh NPOTHBL Eperunropa actio pigneraticia in personam, Xo0Ts
3aJ0ra, CTPOro r'oBOpsA, HeyyETaHABIUBAETCA °.

II. Bb 3aJ10rs MOKETH OHTH JaHa udearvHas uacmy Geusy (pars pro in-
diviso). Ramapiii €0COOCTBEHHIE® MOKETH 3aKIAAKBATh OTABIBHO €BOIO 10JK0 BL
oomeil codersenHoern ®. Eean 3arByup €oOCTBEHHUKH NPHCTYNATH Kb pas3ibiy
BEIl HA& PeaJbHHsdA YacTH I HE NPHBIEKYTH Kb yyacrio Bb pasgbab saaorompn-
HIMAaTeJA “, TO 3aJ0rb IPOJO0IEKACTH 0OPEMEHATh 3aJ0KEHHYI) HHTENIEKTYAIbHYIO
YacTh BEIH, T.-e. Bb cOOTBBTCTBeHHOM 1005 00peMensieTs peadbHblA YacTH Bel,
MOJIYYCHHBIA OBLIBIIAMI COCOOCTBEHHHEAMN 3.

IITI. Ecan B® 3aq0ore Jana universitas rerum distantium (em. Odur. sacte
§ 30, I, 3), To nmpexmeToNd 3aJ0Ta ABAAIOTCA OTABIBHEA BeulH, BXOAANLA Bb
€OeTaBb universitas; HO ecan Xo34HCTBEHHOE HA3HAUYEHle BTOoH universitas Tpe-

21L.8§ 5 D. 13, 7. L. 6 C. 8, 13 (14). Windscheud, § 226, nup. 5.
22 Arg. L 56 § 2 D. 46, 1.

1 Brinz 11 § 346 in fine,

2L, 3.6¢C.8 16 (7. L.1§2D. 20, 3.

Dernburg 1 § 277.

L.341§2D. 20, 1. L. 7 § 1D. 20, 4. Windscheid § 226a np. 2.
Dernburg 1 § 272, 4. Windscheid § 226a np. 4.

L. 1 €. 8, 201(21). J.'8:§38 D. 20, '6

1o, 205,03, 31.

L.7§4D. 20, 6 ef. L. 31 D. 33. 2.

o

-

0 0 @
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Oyers OTYViIeHiA mam morpedaenis oTxbapHEIXD Bemieii m 3aMBHE UXH HOBEIMI
(TOBApHENI CEIAXEB, CTAN0), TO OTUYHKICHHBIA BEUL CUYHTAIOTCA OCBOGO:KIEHHBIMII
OTBH 3aJ0Ta, & BHOBL HPIOGPBTEHHHA HOKIEKATH 3aJ0roBOMY mpasy. Lemr uni-
versitas rerum ne mpexmoJaraerds mo esoeii npupoxs Taxoro mawbHeris, To TOrIA
BHOBb HPIOOPBTCHHEI 110 YCTAHOBIEHIN HIOTEKH BEI HE NOAIERATH 3AJ0Ty, a
OTYYEXEHHBIA TPOJOLKA0TH CUNTATHCSA 3AJ0KCHHBIMI (HANp., 3aJ0:KCHA KapTHH-
Hasd radjaepes JaoonoTelsa, 6mdaiorexa yuenaro) J.

IV. Buberb v 3anomennoit Bempio 3aJ0Ty mojaexars seh es npupaiye-
HiA W, TO OOMmEMY NpABIIY, TaKEe npunadiencrnocmu 1% 120060 3210%eHHOM
BeUl MOJIEHATDh 3aJ0ry, ecan OHm 1ocab orxbieHid NOETYNalTh Bbh COOZTBEH-
HOCTH 3aJorojareas ',

V. He oxab Toapko ThiecHsid Bemyt MOIyTH OBITH HPEIMETOMH 3aJ0TOBOIL
OTBBTCTBEHHOCTH. 32 YIIATY J0Jra, 3aKI0YaIIATOCI BH 3aJ0rb, MOKETH OT-
BbBuaTh BCE TO, YTO MO#ETH OKITH NPOJAHO M TARHMDB 00Pa30Mb 00pPAUICHO Ha
yrosaersopenie kpepmropa (L. 9 § 1 D. 20, 1; cm. Buume § 40, I). IToaromy
U res incorporales MOTyTE OHTH OOBEKTAMH 32J0T0BOTO mNpasa (3a10rb BH M-
poxoMb empicab caosa). Bb yactHOeTH MOryThs OTBbBYaTh 00s3aTeJbCTBEHHBIA
NpaBa, NPUHALIEKANIA NONKHAKY HIM HHOMY JONOY, pa3Haro poia jura in re
aliena 1, nakonens, BH n3pberHOMD cmbicab, Gamoe Baxorosoe mpaso (subpig-
nus). Bb KamxoMb H3B ITHXD CAYYaeBh 3ad0Tb MOJIGKUTH OCOOLIMD HOPMAN,
oupeabagiomumMs cnocods o NOPAAOKD peadnsauin 3adorosoit oTBBTCTBEHHOCTI.
Bawwbiimie u3p aTHXD CAy4aess OYAYTH paseMorpbust 0codo (Bb raasbs III,
HHIKE).

VI. Haronems, mpeiMeroMs 3aJ0r0BOr0 IpaBa MOKETH OMTL Ibioe way-
wecmeo. lvymecrso e ecrh 0C00ME 00LEWTH 1IPaBb, 3 JULIL 0COH0E PHLI-
ueckoe mousAtie (em. Oom. 4§ 29, TI). Korxa rosopars o hypotheca omnium
bonorum, To, BB cymgocrn, NMBIOTH BBBILY COBOKYIHOCTH 3aJ0IOBHXb NPABH
H2 OTXBIBHBIA YacTH ITOPO TMYMIECTBA H Rawb-0bl MeTa(Opoil BEHIPAKAOTH TY
MBICIB, YTO 3QJ0TOBHA MpaBa Ha BEH mpexMers, BXoidulie Bb €OCTaBbL NMYLIe-
€TB@, MOTYTH OHTH YCTAHOBJGHBL €pa3y, MO MPEINHCAHI0 3aK0HA W 1m0 BOJb
BiIajbabna, 6ess nepeuncreHid Bchbxb 0TIbIBHEXD NPeIMeToBs 2. QOLIKHOBEHHO
BB cayuya’h 3aj0ora mMyniecrtsa 3aJ0r0BO€ NPaBO IPOCTHPAETCA H HA Beh Gynymiis
npiodpbrenia 1*, sa nckmoueniemds TH5XB Bemiell, OTHOCHTEJALHO KOTOPHIXH €CTH
OCHOBAQHI€ TOJararb, 4TO COOCTBEHHHKH HE Cxbiaailb Oul HYL 0OBEKETOMD Cle-
niaapHOft Hoorerm M,

9 L. 34 pr. D. 20, 1. L. 13 pr. D. eod. Dernburg 1, § 272, 3. Windscheid 1, § 226a
np. 4. Brinz § 354 nmp. 10, 11.

1.18§1L. 21 D. 13, 7. L. 16 pr. D. 20, 1. Dernburg 1 § 273, 2.

11 Droro He Oyxers, HAMp., Bb TOMB CiydaB, €Clil 3aI0KEeHHAS Bes MPOLAHA SAIOro1d-

FeIeMb, WAH ecal OH3 nepemaa Be pyka bonae fidei possessor L. 3 C. 8, 14 (15) L. 1C. S,
24 (25). Cf. Paul. 2, 5, 2,—L. 29 § 1 D. 20, 1. Cx. Derndurg, Pfandrecht, I crp. 442.
Pand. [ § 273 np. 8, 9. Windscheid § 226a npum. 11. Brinz § 354 np. 8, 9.

12 Obligatione generali rerum, L. 6 D. 20, 1. Cw. Taxxe L, 1 pr. L. 34 § 2 D. 20,
. L.6 D. 40, 8. L. 28 D. 49, 14. L. 2 C. 8, 13 (14). Windscheid 1, § 228. Brinz Il
§ 347 up. 12.

1 L.9C. 8, 16 (17).

WL 69 pr. ) 20, 1. L. 13,8, 16 (1),
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§ 43 Bo3snurHoBeHie 3an0rosoro npasa.

3aJ0roBOe NMPABO BO3HHKAETH HA CABAYOWUXH OCHOBAHIAXB: 1) 1m0 10r0-
BOPY YaCTHBIX'B JNUIG ', 2) 110 npexnucanio 3axoHa, 3) mo cyxedHomy phuesiio.

I. [doweops. Uro wacaercs XOroBopa, TO OTh HEro He TPEOYEICA (KaKb
Mb 3ambrman 8e Koumb § 40) onpexbiaenuoit gopmur?; oHB MOKETH OHTH H
YCTHBIMD 1 nuchbMeHHbIMb. II3pberHas =wouerurymia mmmeparopa JIeBa oTiaers
nmpexmouTeuie 3aJaory, cosepmensomy publice mam (uasi publice (§ 40, IV).

Yemanasausams 321006 ¢ N0AHOKW CHIOW MOKETH TOABKO COGCHIGEHHIUKS
saraajsiBaenoii sewu °. Cynepduniaps, ampuresra* m honae fidei possessor
MOTYTH YCTAHABAUBATH JUIIL TAKOH 3aJ0rb, CILIA KOTOPAro OrPAHHYCHA CILIOK
NpaBa HA Bellb CAMHXB YCTAHOBHTEIEI .

Qyoicyio eeayy MOEHO 1arTh BB 3aJ0rb, KAKb TAKOBYIO, T.-€. Bb OKIIAHIH
oyaywaro npiodpbrenis ea BB COOCIBEHHOCTh; Bb TaKOMB cayuah 3a10rp yera-
HaBJUBAETCA KAKb OBl MOAB YCJAOBIEMB I NMOAYYaeTh CHAY JHIb 1O npiodpbrenin
npaBa €oOCTBEHHOCTH 3adorojaredems ®. CrapmmeETBO Takoii unorenm omnpeys-
JAeTCs BPEMEHeMb ¢OBeplieHis 3adora “. Bnpouews, 3aJ0rb uy#oil Beun, cosep-
IICHHEI (@3B BCAKHXL OrOBOPOKD, I0JYYaeTh Gy, 8CJII 32J0r0JaTe]b Blocabi-
CTBiM CTAHETH COOCTBEHHHKOMD 3J0:KCHHOMBEI, LM eCAl ¢OOCTBeHHUKD BelU
yHacabayers yCraHOBHBIUEMY 3aJIOTB HECOOCTBCHHIEY  TPEOYETCA TOJBKO, YTOOL
3QJOTOIPHHUMATEJIb Bh MOMEHTH YCTAMOBIGHIA 34J0Td CUHTAID 3aJ0TOIATEIT
YIPaBOMOYEHHHIMB KB YCTAHOBICHID Baaerd, (T-se. Obl1b bonae fidei) S.

Ipiobprwmams 3a10roBoe HPABO MOKETH TOJIBKO EDPEANTODPD MO RAKOMY-
Ju0o aruHOMy oOsA3arenncrBy (Bohme § 41, II). Despasamuno, Gyiers I 310
NEePBOHAYAIbHbILT KPEAHTOPD, MAH TOJLEO HECCIOHADS.

II. 3akons. Bv cuny memocpeierBenuaro Ipeimucadia 3akoHa ! 3aJ0T0BOE
NpPaBO BOBHHKAETH WIN H& OHpelBaCHHLIA Belu JOJEHHKA, IUH KE Ha BCE ero
UMYILeETBO.

3aJ0T0BOE MPaBO HAa OTABABHEIE HPEIMETHl yCTAHABAOBACTCH, HANpPHMED®,
BB Cabiyiomuxs cayyasxs. Julo, oriasmiee BHaiimbl TOPOICKOIl YUACTORD 3CMII,
nwbers mo momoxy eBoux® TpedoBamiii u3B HaiiMa 3aJ0roBOe IPaBO Ha BEILI,
BHECCHHBIA HAHUMATEJIEMD Ha NPOAOJKUTEJIBHOC BpeMsA HA 9TOTH yyacrowd (illata
et invecta) . Tumo, orTaasmee BB apeniy 3semiexbapueckiii yuacrors, mwbers

1 [lo sasmwaniio Takxe MO#eTs GHTH HAIOAKEHA 3ATOTORAA OTBBTCTREHHOCTH® HA Beulh
nacarbrosareas. L. 26 pr. D. 13, 7 L. 1 C. 6, 43. Dernburg, Ptandrecht I, § 33 u 34. Brinz
Brinz § 354 up. 48.

2 L. 1D. 13, 7. Dernburg 1, § 266. 1.

3L.2D.13.7 L.2. 4. 6.8 C. 8, 15 (16).

§L.138§3D.20,1. L. 16 §2 D, 13,'7. L. 15 D. 20, 4.

5 L. 18 D. 20, 1. Paul. 19 ed. Si ab eo qui Publiciana uti potuit quia dominium non
habuit, pignori accepi. sic tuetur me per Servianam praetor, quemadmodum debitorem per
Publicianam. L. 21 § 1 D. eod. ¢f. L. 14 D. 20, 4.

SL.16§7D. 20, I. Cp. eme L. 1 pr. L. 15§ 1 eod. L.3§ 1 L. 7 § 1 D. 20, 4.
Dernburg 1, § 267, 1. Windscheid § 230, np. 7.

7L, 3§1L.2lLpr. D, 20, 4. Cf. L. 7§ 1 D. 20, 4. Dernburg 1, § 267 mp. 8.

8 L. 1 pr. L. 22 D. 20, 1. Cp. oanako L. 41 D. 13, 7. L. 9 § 3 D. 20, 4. Bonpocn
cnopusiii eM, Dernburg 1, § 267 np. 9 u 10. Windscheid § 230 np. 8 u 9. Brinz § 354
np. 18—22. -

: 9 PaMckie HMCTOYHHKN TOBOPATH BEH dTOMBL caydas o tacitae conventiones, hypotheca
tacita. Bronz § 354 mp. 26, 27. Dernburg 1, § 265 np. 3. Dig. 20, 2. Cod. 8, 14 (15).
0 L. 4pr. §1L.2. 3. 5pr. $1L.%6. 781 D. 20, 2.
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N0 NMOBOLY CBOHXB TpedoBamiil u31. 1010BOPA apeHiBl 32.10r0BOC NPABO 1A II0IH,
H3BJCYUCHHBIC APCHIATOPOMT H3B yyacTra !'; 3a10roBoe npaBo Ha invecta et illata
BO3HIEAETD BB ITOMD Cay4ah TOJIbKO BB CHIY COTJAIICHIA ¢b XO3ANHOND yYACTEA 12,

[TpmwbpaMn 3akoHHATO 33J0ra Ha BCE MMYLWIECTBO NOLAHIED Cay#®KATHL cab-
Ayomtie cayyaun. Pucks nwbers npaBo 3a10ra Bb 06e3nedenie cBONXD TpedoBaHiii,
kponb mrpadusxs ') Taroe e npaBo uMBOTBH EMIEPATOPD H €ro cynpyra 4.
Manoxbraie n Geaymusie nynbiorTs 3QKOHHYI0 HOOTERY HAQ HMYIECTBO ONCKYHA MJIH
noueynTead '%; #eHd HMBeTh MIOTCKY HA HMYIMECTBO MYEA Bb 00e3NeYeHIC BO3-
Bpara es npupaxaro (dos)*® m . g.17.

IIL. Cyde6noe pwienie. Ha ocmosamin eyneGuaro phuenin Bo3HUKAETH
3aJ0roBoe NpaBo Cb OTpaHUYeHHHIMD 3dexrons. Coxepxanie ero Goabe mam
Menbe OTHIOHAGTCA OTH COAePKAHIA OOBIKHOBEHHATO 3AJ0NOBOTO mHpaBa. Cab-
AyerTdb Dasauyath JBa Cayyasd.

a) Pignus in causa judicati captum. Co BpeMeHd uamnepin pbuienia, me-
CTAHOBICHHAIST BB NOpAAKE srerpaopammapoii cognitio, Moram npmBonThes Bb
HCIOJHEHIe myTeMb B3ATIA 3agora. JOMKHOCTHOE JUIO, HCMOJHIIOWEE cynedHoe
pburenie, 0paio m3L HMymECTBA AOLKHUKR KAKYIOSIHG0 Beup, ABIGEHMYI0 HJIH
Adie HEABILKHMYIO, 1, €Cal BB TedeHie 2-Xb MBeAness 100KHUKD He NCHOJHATE
cyrebuaro pbuienia, npojaBaio ee AJsA yIOBAGTBOPEHis nperensin Epexuropa '8,

b) Pignus praeiorium. JIas oOesuedesis wbKoTOpHX® npuTssaHii IpeTops
BBOAHND KPEINTOpa BO BJaxbuie uMymecTs8oMs jomsumka. Takas missio in pos-
sessionem yeramosasaa wburo Bpoah sauorosoro mpasa !°, nocabacrsis KOTOparo
OBIAH DPA3JHYHEL Bb OTIBILHEIXE CAyYaixE:2’. _

Ronxypenoe mpoms3BoieTo Halb  MMYIIEETEOMD TOLAHAKA OTKPBIBAJIOCH Y-
TeMb mMissio in possessionem rei servandae/eausa ?!'; tarkas e missio in pos-
sessionem  Caywiaa Bb OOHEHOBEHHOM® Ipoueech CPeICTBOMD HCHOJHOHIS cy-
neounixs phiuenii; oma Baerda 3a coGoi NPOAQSKY HMYLIECTBA II0 HCTEYEHIH
n3pbernaro cpoga 2,

Missio legatorumy servandoruin causa 1aBajgach Bb noJp3y Jerarapiess,
eCa HACABIHNKD OTKA3WBAICA Jath nopyunreicii Bb ymaarb Jeratoss, KOTOpse
eme He NOoJJIexaIn HeMeXmeuHot ymaarh 23

Missio” Bp cayyah orrasa 1ath cautio dammi infecti pasemorpbHa BHIIE
(§ 14, IIi).

Missio ventris nomine xaBaxacs Gepemenmoii :enmunb, orb KOTOPOfi MOT'B
poxNTLCA Gammaiimili HacabauuEs orEpEBanmarocs macabicrsa (Haeabaer. op.
§ 20, I).

L. 7pr. D. 20, 2, L. 3 C. 8, 14 (15) Owm. 065 amnxs ciayyasaxs u 06 interdictum
de migrando Dernburg 1, § 26S. Ilepeucun OCTAIbHLIXE CHEMIiAALHLHIXD 3AKOHHHIXB NIOTOKD y
Dernburg 1, § 269, A. Brinz I erp. 877 Windscheid § 231. Bapows § 190, II.

2L. 9 C. 4,65

13 L. 1. 20C. 8; Tt ila)s
H1L.6§1C. 8 14 (15).
51.20C. 5,37 L. 7§5i f. C. 5,70. L 6 0.8, 14 (15). Nov. 22. c. 40.
16'L. 1 C. 5, 13:
Ocrarvupie cIyyan refepadplEND BaKOHHMXB muoTexs y Dernburg I, § 269, B. Brinz
[ crp. 876. Windscheid § 232. Bapows § 190, I.

5 L. 31 D. 42, 1. Cod. 8, 22 (23). Xeocmoss, Her. pmy. np. § 111, MI.

19 Pignus praetorium: L. 12 D. 41, 4. L. 1. 2 C. 8, 21 (22).

20 L. 26 pr. D. 13,7 Lo 1 D42 4, ; :

21L.11§1D.36, 4. L. 35 D. 42, 5. L. 2. 8 C. 8, 17 (18). L. 1 C. 8, 22 (23).

2 L. 1 C.. 8, 22 (23).

% L.5 D. 36, 4%
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ITH missiones 1o o0uleMy NpaBAdy He JaBajgH OpaBa Npofa:kM; oGesmeye-
Hi¢ COCTOAJI0 BB TOMB, YTO HMYIIECTBO HAXOJNIOCH NMOXE (haKTHYCCKHME HAX30-
POMB BBEIEHHar0 BO Biaabuie amma 4.

I'napa II. Coxepacanie, 3augura I HpexpalieHic 3aJorosoro
IpaBa.

S 44. NpaBo 3anoronpuxumarens Ha snasbHie 3anomeHHON Belbl.
Actio hypothecaria.

I. 3axoxkenHas Beump MOEETH OMITH OTIAHA BO BIaxbHie KPEeLUTOpY npu
3AKMOUEHIE 3020108020 J01060pPA; BTO pignus BB THCHOMB CMECTS, BB OTauuie
orb hypotheca (Bmme § 40, IV). Kpeanropn cramoBurcss BB 9TOMB caydak
1opuduneckums 62a0mwavyems' u By cayyah mapymenis Baanbuia mwbers Baa-
XBapuecKie HHTEPIAMETHL (3TO — OHHD M3B CIy4aeBh TaKb Ha3. IPOH3BOJHAIO
BrafbHia; cM. Buue § 18). Ysykania, Hauatas SaJ0rojarejeMb, He Npepsi-
BaeTes Beabiacrsie 3Toro nepeHoca BAaBHIA HAWSAJOTONpPHHHMATENT 2.

II. Ecam prapbuie ne OBI0 nepejaH0 8aJOrONPHEAMATEN0 G CAMALO HA-
Yada, TO-eCTh, ¢cin Oblia yeraHoBaeHa hypotheca, TO 3AJI0rOBOIl KPEIHTOPS MOI'D
noTpedoBaTk BIALBHIA BEIGBID Gh TOro MOMEHEA, KAKb HACTYIATH CDOKD YIIATH
o TpeOoBaHi, 00E3MEYCHHOMY 3aJd0I0Mbgwil 918, YNIAATA He OYIeTh NPON3BEICHA
Aoa#HIKOMD. [loayunss Bragbmie, oHH MOKETs yaep:kuBaTh Bewb 10 YIOBIC-
TBOPEHiA ero 00s3aTeabeTBa, 00e8MeueHHaro 3a10roMs. TOJBKO Bb HCKINYUTEb-
HEIXB CAYYaAXD KPEIHTOPds HO umoTexkb MOmers TpedoBaTh HEpelayl BB ero
pykn Baabuig Bempio O HACTYILICHIA €POKA ymaarTel jodra (Hanpumbpsb, KOrja
BeIM TIPO3HTH 3HAUYNTEJNBHOE I[OBpe:EAEHIe, ecau OHA OCTAHETCA Bb pPyKaAxb
TOLKHARA) 3.

III. Kpowk Toro, no pecxpunty mmoeparopa 'opriana (L. 1 C. 8, 26: a. 239),
3aJ1010BOH Kpeauropd nMbers y#e nocab yroBiaerBopeHis CBOEro lpasa Tpe6o-
BaHiA, 00e3NMeYeHHAr0 3aJ0rOMb, jus velentionis 10 OTHOMICHI0 Kb 3aJ0:KEHHOM
BeIH, IIOKa AOJ&HAKD HE YILIATHTH OCTAJBHBIXD CBONXDL JOArOBHL TOMY ke Kpe-
JUTOPY, He 00e3MeYeHHEIX's STUME 3aJ0roMb. Ho Kpeanrops He moib3yercda STHMD
Jus retentionis, ecam sanomeHHyio Bems TpeOyers MJajmiil 3aJ0rONpPHHAMATEND.

IV. Ecan 3anoiensas Bellb NUPHHOCATH 12400b¢, TO 3aJ0roBOi BhpHTEID,
BAaxba 9TOH BemblO, MOKETH COOMPATH ILIOABI M MOTPEOJATH HXB. I[BHHOCTDL
IJI0A0BD 3aCYHTHIBAETCA Bb CYETH NPONEHTORD 00e3Ne4eHHAr0 3aJ0roMb JH0.Jra,
& eCyu OHa UXB NPEBHIIAETH, TO OHA 3aCYUTHIBAETCA BB CUETDH Kamutada . Ecmn
NpAHOCAMQAA IIONK Bellb 1aH2 BB 3aJ0I'b BB O0e3lleyeHie 0e3npOneHTHAro 3aiima,
TO 3aJOTONPHHAMATENb MOKETH MO0JI530BATHCA ILIOJAMH BB pasmbpd OOKYHEIXE
Bb JaHHOH MEBCTHOCTH IIPONEHTOBB; OCHOBAHIEMB CAYHKHTH TO COOOpasKeHie, uTo
pasb JOJKHHKD OE3BO3ME3AHO IOJB3YeTcd KAMHTAJIOMB, TO 110 CIpaBeianBOCTI

% L.3§23D. 41, 2. L. 2 pr. D. 41, 5. Waundscherd § 233 np. 15—19. Dernburg
I, § 270, np. 8—11. Girard crp. 1039. Baron Inst. § 218. Keller, Civilpr. § 78.

' O npasb kpeiuropa nOIB3OBATHCA 32IVkEHHOW Bewpio cMm. Dernburg 1, § 278, 2.

L. 16 D, 41, 3.

3 Cx. Dernburg, Pfandrecht, 11 erp. 298 ex. L. 14 pr. D. 20, 1.

§L. 1-3. 12 C. 4, 24. L. 12 (11) C. 4, 32. L. 2 C. 8, 24 (25). L. 1 C. 8, 27 (29).
L. 23 pr. D. 20, 1. L. 5 § 21 D. 36, 4. Windscheid § 234, np. 3. Cp. sume § 42, IV,

: 8



— 114 —

cabiyers 1aTh BOBMOKHOCTH W KDPEINTOPY HOJAB30BATHCA NIOIAMH 3aM0KEHHOI
BelH 5.

V. Jas moayuenis Braxbuia sanoxenHoif semsio kpexurtops nmbers adco-
LOMHDLE UCKU, KOTOPHIE HABBIBAIOTICA . Serviana u quasi Serviana WIn a.
hypothecaria. Ycaogia toro m jppyroro mexa crbryiomid:

1. Ecmx Bemp Obna jana Bh PYYHOH 3akIars— pignus,—To KpexurTops
MOKETH BUAHHTH JTOTH NCKB #010a Obvt OM3 Hu ympamurs eradmnia. Bemn
yeraHoBieHa hypotheca, To RpeiuToph MOKETh TpPeGOBaTh Ilepenoca BAaTBHIA
TOILEO TOIJa, KOIJa HACTYHUTH CPOKE UCROAMEHIA MO 00A3amervbcmsyy, obesie-
YEHHOMY 3aJOTOMB: X0 CpPOKa OHBH MOKEETh NHOTPe6oBATH BEellp JNMb BH HBKO-
TOPHXD HCKJIIOYATCIBHBIXD CIy4adxb (0 HHUXB oM. § 44, II).

2. Ilekp TpeIBABIACTCA NPOMUESE BCAKAD BAAODABUG geuii, OyIb TO
RONAHAKD MO JIHIHOMY 00A3aTeJbCTBY HIH TPETHE JHIO0, W0pHIHYeckii Brarbiens
Bemu um detentor alieno nomine. Wb orsbrersennocru npusaeraerca u fictus
possessor, T.-e. TOT®, KTO dolo malo desiit possidere mam liti se obtulit (em. BrmIe
§13, 1, 3y,

3. Codepocanie ucKa CBOXNTCA Kb NPASHAHIO  BAJOrOBOIO NpaBa MHCTHA K
npuCy#IeHilo oTBbrynka Kb BmIadb eMy Bemu WM CTOHNMOCTH BeH(I Bb IEHb-
raxb. Eean oTBBIYHKOME sABAACTCA XOMKHAKS TOLJAYHOMY OO0H3ATEIBCTBY, TO
OonbHEa He MOEETHh IPEeBHIIATH CYMMEl X0Jrd, o0esmedenHaro 3aJ0rods 7. Lo
BEeIN BLITAI0TCA TOJBKO BB TOMB cayyab, ecam camoii Bemu He IOCTATOYHO HA
IIOKpHITie xoara 8.

1. Sawuma omewmuura MoKeTs OBEL PASTAYHOI:

a) Ramxwil orsbrumes, naxe malae fidel possessor, MOKeTs 0CBOGOINTHCS,
ynramuss ucmyy 00413, 00esneueHHsIH gasoroms °. Bonae fidei possessor, erb-
JaBB ITY YIUIATY, MOKETH TPEOOBaTh, MTOOM HETEN® YCTYNUIL eMy Beh uckm,
KOTOpHIe OHB NWbeTs NPOTHBE KOMAKHHRA M0 00432TeJbCTBY, 00C3UEYCHHOMY 3a-
aoroMd (T. Had. beneficiim cedemdarum actionum) 1°.

b) Ecau xpexuaropy BB 0Geameuenie OXHONO XO0ATA 3AJ0ECHH OTABABHBIA
BeUH H, KpoMb TOro, yEraHoBiIg¢Ha HNOTEKAd HAa BCE HMYUIECTBO AONKEHARA, TO
orBbTYNKE, npABACYEHHBNEL IO dToll moeabuHell hypotheca generalis, Momers
NPEJIOHNTE KPemITopy o0paTuthed cHauala Kb hypotheca specialis. 910 —t. Ha3.
beneficium excussionis realis L.

¢) HOcruuians '* BBea® emie T. Has. beneficium excussionis personalis; 0HO
COCTOAI0 BB TOMB, 4TO TpeTid Biaaxbiaens 3aaomeHHol Bem (T.-€. HE JOKHHRD
N0 JIAYHOMY 00A3aTEJNbCTBY) MOIB NMPELIOKHTE KPEIUTOPY, HPENBABIAIOMEMY Kb
HeMy a. hypothecaria, mpeisapureisno cxbaaTe NONBITRY B3BIECKATh 10T Cb

5 L. 8 D. 20, 2. O 1. na3. awmuaxpesr, em, L. 11 § 1 D. 20, 1. L. 33 D. 13, 7.
L. 14. 17 C. 4, 32.—Dernburg 1, § 278, 4. Windscheid § 234, np. 5—b6. Wendt, Pandekten
erp. 405.

6§ L. 16 § 3 D. 20, 1. Windscheid § 235, np. 5.

7L.21 §3 D. 20, 1e¢f. L. 16 § 6 D. 20, 1. Windscheid § 235, np. 8. Dernburg
[ § 284, np. 8.

8 L. 16 § 4 D. 20, 1. Windscheid § 235, np. 9 —12.

9L.12§1 D. 20,6. L. 16 § 8 D. 20, I. L. 11 § 4 D. 20,4 Cf. L. 16 § 6

D. 20, 1.
10 1. 19 D. 20, 4.
1y 20C. 8 13. L. 94..8. 27,
12 Nov. 4 c. 2.
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JHYHArO0 TOJRHIKA M ero mopyyureraeii mpy momomu ThxXb HCKOBB, KOTOPLIE OHB
uMbeTs NpoTHBE HAXD '3,

VI. Kpowk aroro adcoamTHAro mcKa Ipm 3aJ0rB MOPYTH BOSHIKHYTH emie
OMNOCUMEIDHDIC HCKA MEeAKLY CAMHMB 32J0TOJATENeMB W 3aJOrONPHHIMATENEMS,
Bb 0COOEHHOCTH BB TOMB CaAyyab, KOrjga yeTaHOBIEHie 3aJ0ra CONPOBOXAAETCA
neperavdeid Beuy EPeIuTopy, T.-e. BB cayuab pignus BB thenoms cummexb i,

Baapbuie Beimpio Boszaraers m3pberubisad 00A3QHHOCTH Ha 3aJ0TOBOMO Kpe-
JHTOpa MO OTHOWIGHI0 KB 3aJ0Tojarenio: 1) Kpepuroph 0043aHb BEPHYTH 3a10-
HEHHYI0 Belb 3aJ0rojare]io BbL caydads yHaaTe xoara, o0esmeyeHHaro 3ado-
roMs 1% 2) own orpbuaers 3a rmOeip mIM NOBpeKICHIe B3AJI0KEHHOH Bemy, Ha-
erynuBiniA Beabaersie ero dolus mam game culpa levis 1S,

Bw cBoo ouepexp 3azorogarens 0043bBaeTCA BEXBICTBiC nepegavn BJA-
nbuig nepexs EpeauropomMb: 1) Kb Bo3wbmenio usgepixexsb, 3aTPAYCHHHXB Kpe-
ANTOPOMD HA 32J0KCHHYI0 Bempb, ecan owb e¢xbransr BB MATEpPECax® 32JI0T0-
zareas '’; 2) ¥p Bo3mbmeHil0 yOHTKOBDH, MOHECEHHHXH 3aJOrONPHHHMATCIEMD
Beabrersie culpa levis sanorogaread !'®; 3) wb yeTaHOBIEHII0 HOBAro 3aJora, ecim
3QJ0%KCHHOH 0KA3aJach YYakad Bempb 17,

YeramasauBaercs, TarkuME 06pa3uMB, 0cobaro poja o6asaTenserso (ohligatio
personae), peadbHHIl KOHTPAKTH, KOTOPHI HasnBaeTcd contractus pigneraticius 20
H3® 5T0r0 RKOHTpaKTa BO3HMRAETD a. pigneraticia diregta nans 3amorozarens mpo-
TABD 3aJ0TONPUHHEMATENd M a. pigneraticia contraria aad 3a’zoronmpuHEMATENS
OPOTHRG 3aJ0TOJATENA.

§ 45. lpaBo ApPoAAHKM 3aN0KEHHOH BeULY.

I. CaMEIMB BaEHLIME NPABOMDB 3&WIOTOBOTO KDEJHTOPA ABAAETCA €r0 NpPaAesc
nPOOamsd 3AI0KEHHYI0 BEwp BH caydah HEyIOBIETBODEHiA Mo 00e3lneYeHHOMY
3aJ0rOMs TPedoBamiln. HT0 NPaBO\COCTABIALTD cyulecTBeHRBHANIYI0 YacTh passa-
TOr0 MHCTHTYTa 3adora. [lo JOemunianoey npasy xpedumops ne mosxcems Obims
LUUECHS €10, Najke BB CHIY EOCTOABIIATO NPH YCTAHOBIEHIW 3aJ0Ta JIOTOBOPA
0 TOMB, YTOOBI 3aJOIONPHHEMATENs HE NpPOJaBaTDh 3aJokenHoit seupr. Ecam Ta-
KOH J0roBOph OBLIL 3AKIOYEHD, KPEAHTOPH BCE-TAKH MOKETH NPOJATH Bemib;
OHB TONBKO 0043aHDB HE OJHHB Dadb, & MPU PaA3a NPedynpedums NOJEHHEA O
npogaxs; mHave OHB orBbuacTh 3a mpogaxy, xaxb 3a furtum (L. 4 D. 13, 7).
OTO NpaBO IPOJAKU PA3BHIOCH, OLHAKO, JHIIb HOCTENEHHO. Bb 30Xy xaaccu-
YCCKUTS 10PUCMO63 JTIA NOJYYEHIsA 3TOro mpasa TpeboBaaock 0¢000e corialexie,
IPOTOMB NpPA CAMOMDB YCTAHOBIGHIA 3aJ0Ta; €CIM TAKOrQ CONalleHia He OHIIO,

13 Boapaxenie 00 usdepicrars, cibIaHHEXD HA 3aJ0XKEHHYI0 Bellb, HOKOTIA HC JaeTcs
TOTKHHKY, HO BB H3BRBCTHRIXD nperbaaxns upelocTaBaserca TpeThuMb Biaabanuams 3axokeHHOH
Beun. L. 29 §2 D. 20. 1. L. 44§ 1 D 39, 2. Dernburg 1, § 284, np. 13. Windscheid
§ 235, 4.—06% interdictum Salianwm n ene HEKOTOPHXD HCKAXD 32A0TOBOTO KPEIETOPR CM.
Dernburg 1, § 285. Bapons § 196 n 197.

10 hypotheca em. L. 7 D. 20, 5. L. 4. 7 C. 4, 24. Windscheid § 381, np. 4.

15..98§3.5L. 0L 408§2D.13, 7 L. 11 C. 4, 24.

1 1L.13§1L. 14 D. 13, 7. § 4 J. 3, 14.

L8 pr e 2eT D, 13,7 LT O, 4,724, L. 6 €8, 18 (14). .. 29 i. 1. D10, 2.

BL.5§2D. 13, 6. L. 7 G. 4, 24. Wandscheid § 382, np. 16. Dernburg I, § 286
ap. 10—13.

19 L. 9pr. L. 16 §1 L. 32 D. 13, 7.

20L.18§6D. 44, 7. § 4 J. 3, 14. Xeocmoss, Her. pam. np. § 73, I, 1, d.

1 Cp. oxsako Wendt Pand. § 162, np. 2 m npornss nero Dernburg 1, § 280, np. 4.
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TO Kpexurops, mo Mubnio nosambiimmxs wkiaceurkoss ([lasia, mamp.; em. Paulus
S. R. II, 5 § 1), wors mpojarthk Bemp Jullb ocHB TpoexpaTHaro ypbroMiaeHid
TOMAHAKA O mpojasb; ecam e COCTOAIOCH NMPAMOE COLIalIeHie O TOMB, YTOOHL
Benmb HE Ipojasanach, TO Npojaska Onia HesodmoxHa (L. 7 C. 8, 27 (28).—
L. 4 D. 13, 7 Bp xoumb HHTEPIOIANPOBaHA) .

II. Kpenntops MO«eTH HPOXATH 32J0KEHHYIO Bemb HPH HAINYHOCTH cab-
AYIOIHAXD YCA06LL:

1) Eean HaCTYOHTH €POKS UCNOAMEHIA MO 00A3AMEAILCNGY, 00E3UEUEH-
HOMY 3J0r0MbB, H 00434TelNbCTBO JNOLKHNKOMB BOE-TAKN He 0Y1eTh HCIOJAHEHO °.

2) RpernTops A0MieHDb y61w0JoMumsd A0LKHAKA O CBOEMDH HamBpewin npi-
CTYOATh Kb NPOXAKTE 3aJ0ra ‘; NPH HAJIHYHOETH COTIAMEHiA O TOMB, YTOOBl 3a-
JIOrb HE TPOIABAICSI, MO OCTHHIAHOBOMY IpaBy TPeO0BAJOCH MPOLKPAMHOE HA-
NOMAHAHIC NOJKHAKY.

3) Hocab ypbromieHis KPeguTop® JOMKEHD BELEIATH HETEYEHIA 06y.raibmi-
WA CPOKA °.

4) Tlpoxaska 3aJ0KEHHOH Bl coBepuiaeTes camums xpedumopoms. Ilpn
TOMS OHB JoJkewdb xbiersoars bona fide, T.-e. cTapaTbCa COBEPIUINTH NPOXAKY
Ha, HauOOoxbe BHICOXHBIXB YCIOBiAXB HE TOIBKO AJd cedd, HO M AJS 3aJ0r01a-
teas 6. Bb nporusHOMB cayuah samorogarelbamybers MPOTHBB HEro 0043aTelb-
erBednbli HeEb 006 yOmTkaxb (actio pigneraticia divecta)’”.

III. ITpu npoxasxh 3axora noxynarels r1biaerca coOCHGEHHUKOMS, KOHRYHO,
noeak traditio ewy Bemu u ymaata 330 Hee whusl. TakuMs 00pasoMb, 3a10T0BOIT
KPEeIuTOph, He OyAyYNm cOOCTBEHHHKOMD _BeUlH, THML HC MEHbe IepeHoCHTdh Ha
NOKYIaTeNs MPaBO COOCTBEHHOCTH. ITO Kak® OYITO-OBl HCRIYCHIE H3B 00maro
npasmia: nemo plus juris in alium, transferre potest, quam ipse haberet (I..
54 . 50, 17). 910 npaBo KPEIATOP@, PAMCEie 1OpHCTH OOBACHIIOTH DPASIHYHO.
I'afi (Inst. II, 64) roBOpHTB, 4I0 KPEIUTOP®, OTUYHI2A 3AI0KEHHYI0 Bellh, Abii-
CTBYeTH BB KauecTBh npeXeraBuTeN:d T0J#KHIKA. OT0 00bAcCHeHie He BHOJAHE yuo-
BIGTBOPHTEJILHO, TAKh Kakb 3aJ0CM0BOI KpEIUTOPH MOKETH NPOJIATH BEUlb JLKE
BONPEKH HpoTecty xoamanka. Hpomt toro, ero mpaBo Ha NMPOAAKY HE YHHUTO-
KAETCS CMEepThlo XOoLEHuEa. AMexay Thub BCAKOE TOJHOMOYIC II0 PHMCKOMY
IpaBy UPEKPaIacTesa ¢b ero OTMBHOH AONKHUKOMB WM €O CMEpPThI0 X0BBpuTENd.
Hakomews, Opoxaska 3aJ0ra KpPeIuTOPOMB COBEpIIAeTCs M Bb TOMb caydab, ecan
¢OOCTBEHHOCTh A3 3AJ0KEHHYIO Bellb Yike Lepennia OTh 3aJ0rofarelds Kb TPeTbeMy
JENY; cabroBaTEeIbHO, MPOJAKA ODPOUCXOAUTH HE OTH HMeHH 3ajorogareas. Ilo-
sroMy nosnubiiimie opucTel, Kakb, Hanpa., lammmians (L. 42 D. 13, 7), Yas-
mians (L. 5 § 3 L. 7§ 1 D. 27, 9) n [Tasear (L. 13 D. 20, 5) roBopars,
uTO, NMeperaBas 3aJ0KEeHHY Bemb, KpefuTopd XbiicTByers suo jure, suum ne-
gotium facit. Orm opucrsl, eabroBarelbHO, OCHOBHBAIOTH NPABO MPOJAKI HA
caMOMB 3aJ0r0BOMBH npaBb Epexiuropa, BHIATH Bb 3TOMB Ipasb mocabmcrsie o1-
phrersennoctn 3agoxennoii Beun (Haftung) mepeas kpexnropoMs, ¢nocods pea-

2 Om. 06b atoms Appleton, les interpolations dans les Pandectes, erp. 269. TFind-
237

scheid § 237, np. 5. Girard crp. 713. Xeocmosa, op. cit. § 72, IV.

3L.4D. 20, 5. L. 5§ 1 D. 20; 6- L, 7 €. 8, 27 (23)-

i L. 4 C. 8, 27 (28).

5L.38§1C. 8, 33 (34). lpn pignus in causa judicati captum—2 mbeama. L. 31
D. 42, 1.

6 [,. 4 C. 8, 27 (28) cf. L. 10 D. 18, 2,

7L.4,5C. 8, 29 (30.—L. 7 C. 8, 27 (28).
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auzanin aroi orpbrerBHHHOCTH. Cb mpojpasxeio Bemu obligatio rei paspbmaeres
I Opekpauaeresa B.

IV. Cosepmuss 0053aTeAbCTBEHHEBIH J0T0BOPE emtio-venditio ¢» mokyma-
TeJIeMb, NPOXABeNb—3aJ0roBoii Kpegnroph—o043yeTed Bb CHJAY STOIO JOTOBOPA
cosepuints traditio, r.-e. mepezare noxynaren BialbHie 3aJ0:KEHHOI BEmBIO.
Eean, cosepmasd npojaxy, OHb Or0BOPHIB, YTO NPOJAETH BEINb, KAKH 3QJ0T0BOH
KpeiuTops, I 4YTO OHB €0 He BIaxbers, TO OHB MOKETH OIPAHHYHTHECA YCTYMKOH
IOKYNATENI0 CBOUXD HCKOBB 10 NOBOALY 3adosxeHHOil Beurm °. 3a asuxyiio seugit 0
3aJ0T0BOHl EpeIuToph HEe oTBLYaeTh IIepefs NOKyNaTeleMb, eCIH TOJbKO OHD
OTOBOPIIL NMpH Npojas;kb, YTO OHB NMPOAaeTh Bellb HMEHHO BB kayecTsb 3axao-
IOBOT0 KPEIHTOPa, H HE HPHHAABL HA ceda no 0co0oMy A0roBOpPY OTBBTCTBEH-
HOCTH 33 9BURHID (a Takxke He xbiicrBoBaas dolo malo) . Onb orsbuaers
TOALRO 33 TO, YTO BeWpb eMy ABHCTBHTEABHO 3aJ0XKeHa, W YTO HHURTO He mMbers

Ha Hee Ooabe CHIBAATO 3AJOr0OBOrO IpaBa (HALP., pPaHBIIE YG’I‘ELHOB.‘!BHH{LI‘O) 2
Eean e Bemp 9BUHIEPOBAHA y NMOKyNaTeAsd Ha APYrOMB OCHOBaHIH. (Haup.,
TOMY, UTO 3QJ0T0JaTelb He OHLIB ¢ COOCTBEHHNKOMB), TO MOKYUATEIb HE umism b
ICKa OPOTHBBL 3aJ0T0BOr0 Kpeintopa. OHB He MOMETH NpHBJEYh Kb OTBBTETBEH-
HOCTH 3d& 9BHKNID, KaKb TAKOBYI0, W JOJKHAKA, OTEABIIATO BB 3aJOTB JYKYI0
Bellb, T. K. Cb NONKHUKOMD OHB He 3aKI0YaIBnEOroBopa Eymiu-upoja:xa. Ho
IOPICTHL NPH3HAOTH 32 HUMB [IPABO B3bICKATH €b AONEHNKY IBHY, YIIaYeHHYIO
3a Belb NpH ed HOKynkb y sagoroBoro kpeimropa, MO0 sTa mBHA 0CBOOOIIA
JAONKHAKA OTH JeKaBIIAro Ha HEMb JOJra; MeEIY ThMB OHA YILIAUYeHa 33 Bellb,
ROTOPAaA JTORHHKY He NPHHALICKAIY HoKOTOPasd SBHHONDOBAHA Y TOKyNaTedd
HACTOAUIHMD COOCTBCHHHKOMB. TarkuM® 00pasoMb JOJAKHAKD OCBOOONIICH OTH
A0Jara Ha €pejicTBa IMOKYNATeNd, T.-e. NOUKHHKD HEOCHOBATEABHO 000raThicd Ha
CYCTH NOKynaread sajoxeHHOH Bemu. HeocHoBaredbpHOe o0oraleHie, a He 3BIKIiA
BeW caMa 10 cedb, W AaeTh BO3MOKHOETh HOKYHIATENO MOCAE IBUKLIN B3HICKATH
Ch LOMKHAKA IOKYNHYIOHBHY, yIIAUEHHYI0O 32 BeINb 32J0TOBOMY KpEXATOPY.
Hassanie m xapakTeps/OTOr0 HERA HOKYIATENsI KB JONKHAKY OBUIH CHOPHEL 13,

V. Cymmy, noaydenuyio OFb UDOJAKH 3aJ0Ta, 3aJ0r0BOH KPEIMTOPH BO
BCAKOME cayyab yaepxuBaerh Ha npasb coGerBenHoctr. OHa IOECTYyNAETH HA MO-
Kpoitie ero npasa TpeboBamia 'f. Ocmamoxs (hyperocha), ecaum TakoBOH Oka-
HETCI, OHB JNOJKCHD BHJAATH COOCTBEHHHRY 3aJO0XEHHOH Bemu win &e cabpyio-
IHIMB 38 HAMB 3aJ0rOBHIMB BBEpPATCAAMB, €CIH HA Bellb ycTa.HOB.ueHo HBCROIBEO
3QJ0TOBBIXD NPABH BB HOJB3Y DA3HEIXH JuIb 15,

VI. Ecan noxynuoit wbHEl e docmamouno Kis MOKPHTIA XOJra, TO AId
B3BICKAHIA OCTATKA JXOJTd 3aJ0r0OBOH KPEJHTOPH MOKETh BOCHOAB30BATHCA THMU
HCEAMH TIDOTHBG JOJKHHKA, KOTOPHIe GCHOBAHBI HA JAYHOMB 00A3aTeibeTBB, Bb
odesneyenie KOTOparo GbLIb yeraHOBAeHB 3aiorb. L. 10 C. 4, 10 Imp. Diocle-
tianus et Maximianus. Adversus debitorem electis pignoribus personalis actio

8 Cp. Brinz 11, erp. 866 caa.

9L 13 D. 20 5. Dernburg 1, § 282 np. 2.

10 O6s aBukuin eM. Jepubypis, O6ssareaner. np. § 99.

11 L. 2 C. 8, 45 (46).

2T1.1C. 8, 45 (46). L. 10 D. 20, 5. L. 11 § 16 D. 19, 1.—L. 2 C. 8, 45 (46).

8L 128§1D. 20,5. L. 74§ 1 D. 21 2 ef. L. 38 D. 21, 2. Xsocmoes, Aequitas
H aequum jus, crp. 260 ca. Dernburg I, 282 u

11, 26. 44 D. 46, 3. L. 10 C. 4, 10. Wmdschczd% 237 np. 23.

l3L.42D.13,'.:'.L.24§2D.eodLJL)C 8, 2. L 6.4 L. T, 13; 7.
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non tollitur, sed eo, quod de pretio servari potuit, in debitum computato de
residuo manet integra. Unaue phmaers sToTh BONPOCH, HAUp., PYECKUe Opaso.

VIL. 3axorosetit xpemarops me mMbers mpasa, HE HpHCTYOAds Kb Npora#xb
3I0MEHHON BEmU, ocmasums ee 3a coboil HA NP asw COGCMBEHNOCH B ¢Iy-
dab Heymaara xoara '®, Humeparops Roucrawtmat (L. 3 C. 8, 34) o6basuas
HIITO/KHBIMD XOTOBOPB, BB CHAY KOTOPAro MOA0OHOE NPABO MPeToCTaBAAIOCH Kpe-
AATOPY—T. HA3. lex commissoria. Kpeparopy 103BOIAETEA JMIIG OIHO: GCAT OHD
He HAHJeTh NOKYUATeAd IAA 3aJ0KEHHOH Beuj, TO OHB MOEETH HCNPOCHTS Y
aMmepaTopa paspbiuenie ocraBATE 33 c000K0 Beulb N0 pHIHOYHON es1 mwhab—do-
munii impetratio. 3anorojareab Bb TedeHie ABYXB JIBTH Bee-#ke COXPAHACTH
[(PABO BhIKYHa CBOEH Bemim y xpexuropa i7.

§ 46. OtHowenie memay HECKOALKMMA 3270TOBBIMM KPEAMTOPaMU Ha OAHY
W Ty He Bellb.

I. Eeau ogna Bemp 3aJ0keHa HBECKOILKO pPa8b, TO ME#IY 3aJOTOBEIMIL
EpeuTOpaMu yeTaHABIUBAETCA H3BBCTHBI NOPALOKD, BB KOTOPOMDB OHN YETyNa-
I0TB APYI'B APYFY NpPH OCYLIECTBJAEHIN CBOMXD SaMOIOBBIXE IPABb. ITOTH NOpPH-
A0KB Bb HbMenkoil aureparypb npuEATO HAZRIBATE NOPAJKOND PAHI08F 3aJI0T0-
BRIXB Kpeauroposs (Rangordnung; cp. pmicroe: locus), T.-e. cmapusuicmeoms.
Iloxoienie 0XHOTO 3aJ0rOBOrO KPEeiUTOPA OTHOCHTENBHO APYTOro whMengie yue-
HEIE HA3bIBRIOTH PAHIOMB Er0 3aJ0r0BOTOwiiPaBd. ITOTH HOPAJOKD yCTaHABIM-
BaeTca cabpyomuyn npasuravu. Crblyers pasiiyars HOPMAJbHBH MOPALOKH I
MOPAXOKD, BOSHAKAOUIIA Bb CHILY 3&IOFOBHIXB [PIUBHAETII.

II. Hopmaavientiic nopadors onpexbasnerca cabryiouaMs 00pazoNs:

1) Ecrn pasanusblsd 3aJ0EOBbIA NpaBa HA ' Bel[p YCTAHOBICHB PAZHLLMI
2Uany, KOTOPHA uMbiorh HeoTUHAKOBBIA NPaB2 HA 3AJOKEHHYI) HMH Bellb, TO
IPEANOYTEeHIe OTAACTCA 3AI0TY, KOTOPHIIl YETAHOBACHD ANLOMD, HMBIOMEME 00abTe
Npas® Ha Bellb (HAmp., 3&J0I'b, JETAHOBIEHHBI ¢O0CTBEHHUKOMD, NPEIN0YUTACTCH
3aJ01y, YCTAHOBIGHHOMY H0OpoeoBberHhMD Baaxbisuenms Bemw). Ecam npasa za
Bellb JHlIb, YCTAHOBUBINAXD 3AJ0TH, OZMHAKOBO CHABHLI, TO HPeAIOYTeHie OT-
JAeTCH 3aJ0r0BOMY KpPeinTopy, KOTOpPHI Braxbers Bewpio !

2) Ecan wbekoapE0 3aJ0r0BB HQ BEmpb YETAHOBACHLL OOHUMS AUUOMNF UIH
HMB M ero IPeeMHHKOMB, TO IPeUMYIIECTBOMB NOIb3YeTCA 3QJ0Ib, YCTAHOBJICH-
Hulil - parvwe. CTapmmHerBO ONperbiaeTes GpeMeHeMs YCMan08AeHIA 3(A010
6010 npusa. L. 3 (4) C. 8, 17 (18). Si fundum pignori accepisti. antequam
reipublicae obligaretur, sieut prior es tempove, tta potior jure. MOMEHTOMD,
onpexbadiomuys CrapmiMHETBO 3AJOTOBOTO NpaBa, He 6CCLIA CUUMAEHCA MO-
MENME BOZHUKHOBEHER 3020106000 NPABA. ecau Oydyuiee 3a.401080€ RPago 060-
CHOGAHO J0 €10 BOZHUKNOBEMIA, MO MAKS, YIMO OHO YIHCE CEAZBIBALINS 30201000~
NCLA, MO CMAPUUNHCMBO 3AA01Q NPLYPOUUBALINCA KS MOMEHMY elo 000+ HO-

16 Kynwms 3an0MeHAYI0 BeUlh y SaXOTOXATEIA MAN NOAYWUML €6 8MBCMO naamexce (in
solutum) saxoroBoii kpexurops Moxers L 12 pr. D. 20, 5. L. 16 § 9 D. 20, 1. L. 34 D.
13, 7. L. 44 D. 46, 3. L. 1 C. 8, 19 (20). Aeccarias 1, crp. 743 ump. 1. Dernburg I, § 280
np. 12w 13. Brinz II, § 354 mp. 4 w 5. CoBepmnBs Takyl DOKYNKY, OHB Ja:iKe HOAB3yeTcH
CBOHMB IPEHHEMD HPEHEMYLIECTBOMD OTHOCHTEIBHO MocaBIyONmEXD 3aJ0rOBREIXB KPEINTOPOBB HA
1y &xe Beuwn. Cy. nmme § 47, II, 4; § 48, 1, 4.

17 L. 3 C. 8. 33 (34).

1L. 14 D. 20, 4. Dernburg 1, § 287 np. 2.
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ganis (a ne 6oznurnosenis ). Taxs, Hanp., 3aJ0b, JCTAHOBJCHHEI BB 06e3ne-
yeHie YC208HAW WA EPOuHA0 obsasateancrsa (em. § 41, II), moapayerea erap-
I@HCTBOMB HE €O BPEMEHM HACTYNJAEHIA YCJAOBLA HIAH CPOKa, & CO BpPEMEHH
CcOBEpIIeHiA aKTa yeTaHOBACHis sagora 2. Eecan 3ajoieHa Bemb, He npuHadae-
acauyasn euwe 3arorodamenro (cM. § 43, I), To erapiunHerBo 3aJora oupexbaseres
BPEMCHEMDb CGOBEpLIeHid 3aJ0ora, a He MOMEHTOMB, KOTJAa 3aJ0rojaTelb MHOJYYHTDH
3aJ0KCHAYIO Bellb Bb COOCTBEHHOCTh. 3aJ0rh Bb nOe3meueHie O6ydyuya0 0o.uq
JATHPYETCs BpeMeHeMb 3aKJIQTHOrO awTa, ecan OyIymid KpPeguTopds €5 3TOrO0
BPEMEHH MOECTH OHTH MPHHYEACHD CIbaaTe ¢b €BOeil CTOPOHB NPELOCTABIEHIE,
HEOOXO0HMOE A BOHHRHOBEHisST HTOTO A0Jra, HANp., XATh AEHBIH B3RIMbL (CM.
Baime § 41, II).

Eean 3210r0BBIA NPaBa YCTAHOBICHBL 00HOBPEMEHNO, TO HpeLHoYTeHie Or-
laercsd KpPeimropy, nogyuHBiieMy Baaxbuie Bemplo. Ecau HHETO H3B TAKUXDB
KpeanToposb He Baaxberb, TO 3aa0roBoe upaBo ABANTCA MEKAY HHMI IIPOIOp-
NiOHAABHO 005132TEALCTBEHHLINE TPEOOBAHIAMB Bb MOMEHTH YOTAHOBJEGHIA 301 °.

III. HopmaabHulii NOPAIOKD HAPYIIAETCH, €CAH Bb 4lcab 3aJI0r0BHXD NPaBb
@CTh RPUBUCNIPOSAHHBIE 3AJOTH. OTH 32J0IT NOJIB3YWTCA INPEHMYIIECTBOMD
nepexs 6oake erapsiMu  HenpHBHAErHpOBaHHBIMII 3adoramu. IlpuBumieriu yeraxo-
BIEHBl Bb CABIYOMAXD CAYYAAXD.

1) CornacHo KoHCTATYNiM uMmO. JpBa, SAJOrE, “yeTaHOBJIeHHBII publice i
(uasi publice, noab3yerca upenMyllecTBOMS Nepeidb 3AI0TAMH, YCTAHOBICHHBIMH
Henyoanyuo (em. § 40, IV).

2) IlpuBuaeriefi noas3yercs reH@padpHasd, HnoTeka @ucka 10 MOBOAY He-
yIaueHHRXs nojareil 4.

3) Ilpusmaerieii noabayercd’ 8ai0reBoe NpaBo, YCTAHOBIGHHOE BB 00e3ue-
yenie 00543aTeJbCTBA, KOTOPOS OHIO 8aRIOUCHO NMEHHO ¢b TOH Ihibo, 4TOOKI
UOJIYYHTE CPEACTBA Ha NOOVEPHCAHIE \SAIONCEHHOT 6euy WIH HA YBeAMIeHie
es IhHHOCTIH ®.

4) ITlpuBuinerieii co Bpemenu lOcranHiana 110ab3yeTCA HIOTERQ REHBI HA HMY-
IMECTBO My#ka, BOSHHKAKIAA Bh obesnedeHie TpedoBaHia 0 6036pami npudarao
(dos). Droit npuBmAErieil MIOALZYIOTCH TOJALKO CaMa KeHa M ed HUCX0jsfulie, HO
HE OCTaNbHBIC es Hacabaumen b,

IV. Iloaooicenie cmapuaio 3a.201068020 KPedumopa HeCpaBHEHHO BLHIFOAHEE,
HEeKEJAH [0J0KEHIe OCTAJbHBIXD, HHKE CTOAMUXDB; TOJBKO CTApIliii KpeinTop®
uwbers npaBo mpojaTh 3ad0KeHHYI Bewp ', OcymecTsieHie HMB dTOLO HpaBa
VHHYTORACTH HE TOJLEO ero 3aJ0roBoe NpaB0, HO H 3aJOrOBHA NpaBa BCBXD
HIKe CTOANINXD 3aJ0roBHIXDB Bhphredeii 8; nocabamie MOryTh TOABEO TPeOOBATH,
yroOBl CTApIuiif KpejuToph BHAAAL HMB, 10 YIOBJIETBODEHiH ero TpedoBaHid,
0CTATOK® IOJIyYeHHoil umb nokynuof whust (hyperocha) ®.

Hmke crosmie 3a40roBhle KpeJIUTOPEl HMBIOTH TH JKe 3aJ0roBhi¢ HCEH,

2 L. 11.8§.4 L 12 5.2 D 2044
8 D. 20, 1. Dernburg I, § 285 np. 3.
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17 (18)- L. 1 D. 20, 5.
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Karb 11 NepBell, HO OHH HE MOrYTH HCTPeGOBaTh BIanbHie 3aJI0keHHOI BeubIo
y crapmaro rpeiutopa °,

Haroneus, HEe crosmie 3aJOroBBIE KDEINTOPH HMBIOTH TAKb HA3. jus
offerendi wan succedendi ', T.-e. IPaBO YIOBIETBOPITH NEPBATO 3AJIOFOBOTO Bh-
puTead H 3aHATH ero MbBCTO BB HOPAIRS 32I0r0BEIXH KEPCINTOPOBDL; TMOJOKEHie
IIPOMEAYTOUHBIXD 3aJ0OTOBEHIXD KPEIUTOPOBL OTBH aroro He Mbuserea (cM. 005
atoms § 47, II, 3).

§ 47. Wnoteynoe npeemeTao.

I. Bs theunoli ¢Ba3nm ¢b BOUPOCOMB 00D OTHOmEHIN HBEKOIBKUXD 3aJ0I0-
BEIX'> KPEINTOPOBB HA OAHY BCUIb CTONTH YUCHIC O TAKD HA3. UNOMEUHOMEZ N]e-
eMCHB. DTO NPEEMETBO COGTONT: Bh TOMDB, UTO HHOrAA 3a10rb (obl. rei), He-
CMOTPA HQ CBOW HPHHOHMIAJILHYIO AROECCOPHOCTH, OTPBUIALTES OTH 0043aTeIbCTBA
(obligatio personae), oOe3uedeHieM® EOTOPAr0 OHB CAYHKNAB, H NEPEXOLHTDH Kb
APYTOMY RpPEIHTOpPY, KOTOPHI OTHHIHE sABIdeTCA ¢yOHEeKTOMB TOrO K 3aJI0TOBOTO
npasa. ITOTH HOBH RDEIHTOPB NOJYYaeTh TOKE CTAPUILHETBO, KOTOPOE 3aHil-
MAJIE TPERHI HOCHTEIb 3a40r0Boro npasa le JMuEoe 00:3aTeabeTBO, KOTOPOE
00831IeTNBAIOCs 3AJI0TOMB, NOTAINAETCH, H . 32J0rh HAUMHACTD CAYHENTE O0esmne-
yeHieMb HOBOH obligatio personae mnr Jaie cymecrsYeTb HE3aBUCHMO OTH BEA-
xoii oblicatio personae.

L. 910 nmoreunoe npeevcrso HABETE MBEro BB CABIYOIIIXE CIYYAAX.

1. Raikgoe Tperse Jumo, LABas) JOTKHIKY XCHBIH 048 YO0GAEMBOPeHIA
UM 3020106010 KEPeIUmMOpPa, MOEKETH, BHFOBOPUTE ? IIPH 3TOMB, YTOOH €ro coo-
CTBCHHOE TPE0OBaHiEe Kb AOWEHIKY O BO3BPATH 3aTPAUCHHBIXD HA YAOBIETBOpPE-
HIe KPeInTopa JeHerb 00e3UeYNBAJIOCh TBMB iEe 3AJM0TOBEIMG IPABOMB, KOTOPOE
IPUHAIICKAI0 YAOBICTBOPEHHOMY KpeauTopy °. OOBIKHOBEHHO RTO-IH00 TaeTh He-
TIIOCPEICTBCHHO JOMKHAKY JEeHbEH B3alMBl I YXOBIETBODEHIA KpPEIuTopa; HO
CIOLA Ke OTHOCHTCA CAy4ail, KORfa KTo-Au00 YAOBJIETBOPAETH KPeAHTOPa IO MaH-
IATYy ero IOJKHAKD H T.0He* Tawrs, Hanp., Bews, croomas 1000, 3a10EeHA
ABYMB KPEINTOpaM®, nepsomy BB cymmb 800, Bropomy BB eymmb 600; p0JEHIED
Oeperb B3afiMel y Tperkaro Jgmua 800, 9TOOH YIOBAETBOPHTH HMH [IEPBAr0; Bb
caydab cooTBBTCTBYIOMIAT0 CONAIICHIA JOMKHUKA €b TPETHHMD JHNOMDB, 3aJ0T0-
BOE NPaBo NEPBAI0 HAYHHALTDH CHAYKHTH 00esnedeHild TpeGOBaHis TPEThAro U3b
IOroBOpa 3aiiMa; Tperid 3amuMaeTb mepsoe MBCTO cpeim 3aA0rOBHIXD EPEINTO-
pOBB, a BTOpOi ocraeTca Ha cBoeMb Mberb.

2. Ecan mocpencrsons Hogawsu oxua obligatio personae sanbusercs xpy-
roii, TO CTOPOHBI, COBEPIIAOMIA HOBAWII0, MOIYTH YCJAOBUTHEA, YTOGHI 32.I0I'B,

0 L.12 pr. § 7 D. 20, 4.

1L 12 § 9 D. 20, 4.

I Tloaromy Dernburg I, § 290 mosaraers, 4r0 MUmOTEYHOE HPEEMETBO COCTOATEH He BD
nepeHoets caMOro 2a’I0roBoro mpasa, a Bh Nepexorl CTApHIAHCTBA TNPEXHATO 32JI0TA4 HA BHOBL
yeranosaseysii saxors. Oxnaxo, 15I0 CBOXRTEH He KB OIHOMY TOXbKO NEPEXOiy CTAPIIHHCTBA:
IepexoIiaTh H APYTiA CBOHCTBA 3aI0TOBOTO NpaBa, UPHHALICKABIATO OPEKRHEMY KPEIHTOPY, KAKH
870 nokasmBaers L. 3 D. 20, 3. Cu. mporuss koucrpyknin JepuGypra Brinz Pand. II crp. 842
np. 12. Windscheid § 333b up. 16.

2 L. 2 B. 139%: -

3L.3D.20,3. L.12§8D. 20, 4. L. 1 C. 8, 18 (19).

‘ Om. eme exyyad Bb» L. 12 § 9 D. 20, 4.
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o6e3neyuBaBIIiil moraleHHoe HoBamieldl 00s43aTeIbCTBO, 00e3MeYuBaIE HOBOE 00s-
3aTeNBCTBO, MOCKOJBKY CyMMa NOCIBIHATO He IpeBHmaeTs cyMyy mepsaro®. Ha
970 TpedyeTea coraacie ¢O0CTBEHHHKA 3aJ0KeHHOI Bemm 6.

3. Coxa xe orHOcuTea (ynoMAHYTHI BB koHmk § 46) cxyvaii, Korja Hoxe
crosmiii 3a10roBOI KpexuToph noapayerca cBoummbd jus offerendi mo ornomeHnio
Kb Beume croamemy. Hamapii Hmnke crosAmid xpeamropb nwbers mnpasBo ymoaa-
THTH 7 BEIIE CTOAIEMY CyMMY ero Tpe(oBaHia, o0e3mevyeHHAro0 3aJ0romMs 8 Toria
3aJ0r'b BHINE CTOAULAT0 MEpexXoinTh kb HeMy ?. OHB MOKers Tenepb IIPOXATh
BeMlb, €CHU OLARETCA mocxb 3TOr0 CTapmHUMDB KPEJIATOPOMB, H BO BCAKOMD CIY-
yah ode3neunBaeTs cedd OTh NPOXAKH Bem TEMB KpeInTopoMb, KOTOparo OHb
yIOBAETBOPILIE °. Taxb, Haupumbps, Bemp 3adoxena A Bp cymmb 1000, B BB
ey 500, C Bp cymys 400; € momxers ymaarurs A 1000 u 3auaTs nepsoe
MBCTO BB pAAY EPEAHTOPOBB.

4. Haxonemws, ciopa e OTHOCHTCA CIAyYail, KOTJA 3a.201080% Kpedumops
1y008ALMBOPALHICA NOKYRAMEILMS 3ar00cennol seuqu. Caydaif cocrontTs Bb
TOMBb, 4r0 HBKTO—Tertius—upiodpbTaers BH COOCTBEHHOCTH BeUlb, 3AJ0KEHHYK)
HBCROJIBKIMND KPELUTOpaMb, €b THMB, YTOOH NEpBH 3aJ0r0BOH KPEAHTOPD OBLIH
YA0BJIETBOPeHD 3L noxynnod nbum. llocas sroro, ‘€rporo rosops, BTOPOI Kpe-
JUTOPB JA0JKEHD 32HATH 0€BOOOjuBIIEEeca Mhcrosmepsaro; crbiaBmmck cTapinmb
KPEeIuTOPOMB, OHB MOIb OBl NPOZATh Beulb AJs YIOBIETBOPEHIA CBOEro Tpedo-
Banig. Ho BB Taroy® cayyadb BTOpoili KpeIuTOPTH BOCHONL30BalcH Oh HHUBMD He
onpasinBaeMoli BHIOJ0H 3a cuerTh Terfius: BbAp NEepBHH KPEIUTOPD YIOBICTBO-
PeHB TOJABKO OaarogapA TOMY, 4To Tertius KyHub Belmpb Y I0JHHAKA O YILIATA
OepBoMy cibiaHa H3b ero jJeHers.

[ToaTOoMy BB JHaHHOMD caydab, obligatio rei, npruHaJJeRaBIIad CrapieMy
KpeInTopy, He CYNTAeTCA NMOTAleHHOH; YMmiaToil morameHa Toabko ero obligatio
personae; obligatio e rei, T.=e. 3aJ0Fh NEPEXOAHTH Kb HNOKYNATEN0 Belim, U
Bb CILIY OTOr0 CBOEro 3ad0roBOLQ INpaBa OHBb MOKETH He JOOYCTHTL NPOLAKH
BeIIH BTOPHIMG KPEINTOPOMD, KOTOPBIH MOUpexHeMy coxpaHsers Bropoe mwbero M.
Taxaws 00pa3oNb, COOCHEEHHUKS KAKZ Obl ROAYUALING 3AA0L060€ NPABO HA CE6010
gewsn. Koneuno, obligatio. rei’ ocraercs Ha 310 BpeMd 0e3b JOJEHIKA, HOO
HEeJab3s1 CUYNTATh 32 JOJKHARA [0 HEH caMoro cOOCTBEHHMEA Beud, KOTopasd OT-
pbyaers 32 104rb, 3akidiodanuiicsa Bb 3aaorb. Ho 910 cocrosumie BpeMeHHOE.
Bropoii 3axoroBoii KpeinToph H Teoeph MOKETH BOCHOJb30BATHCA CBOHMB jus

531.11 §1D.13, 7. L. 3 pr. L. 12 § 5 L. 21 pr. D. 20, 4; cp. L. 1 C. 8, 26 (27).
L. 18 D. 46, 2.

6 L. 30 D. 46, 2; arg. L. 2 D. 13, 7. Windscheid § 233b up. 2.

7 Ilan cosepmaTs depositio aroii cymmu. L. 1 C. 8, 17.

8 O wacrmuno¥ ymmarh cm. Windscheid § 233b mp. 13.

9L.12§6.9 L. 16. 20 D. 20, 4. L. 5 pr. D. 20, 5. L. 22 C. 8, 13 (14). L. 5
C.8,17 (18) L. 4 C. 8, 18 (19).

10 Tloaromy merounmkn—L. 1. 5 C. 8, 17 (18) L. 22 C. 8, 13 (14)—roBopsaTs, 9T0 OH®
neonfirmat pignus suum®.—Ee¢rs a4 npE 3TOMB Y HAXECTOAIIAr0 KPEIHTOpa, NO OCYLIeCTBICHIH
aroro jus offerendi, kakoe-1m6o amyHOE 00A3ATEIBCTBO, KOTOpPOE MOIb Onl 00e3meymBaTh mepe-
mexmiii Kb HEMY 3aJ0Ihb BHRINIECTOAUIAr0 KPEINTOPR, HCTOYHHKA HEe TOBOPATDH; IHYHOE 00:3a-
TEIBCTBO BHIMECTOAMAr0 KPEIHTOPA YHHYTOXKEHO yOXaToH, OCTaJach ANMb NPHHALICKABIIAA €My
obligatio rei; TWindscheid § 233b np. 16 noxaraers, yro ara obligatio rei npucoeinnserca kb
a. neg. gest. contraria, k0Topas Temeps RO3HEKAETH IIA HAKECTOHWAT0 KPEIHTOpa NPOTABH
AOTKHHEKAQ, BB BULY INOrameHia 10ara NOCIBIHArO OTHOCHTEILHO BHINECTOAMATO KPEIATOPA;
Dernburg 1, § 290 up. 7 noxaraers, uro 3xkce BO3HHKAETHs AAA Hmxecroamaro actio pignera-
ticia kb IOXEHHKY.

1L 3§1D. 20 5. L. 3 C. 8 18 (19). L. 17 D. 20, 4.



offerendi, T.-e. mPEXIOKHTH COGCTBEHHHKY COOTBBTCTBCHHYI0 CYMMY, H TOFILA
obligatio rei npumaziexaBmiad COGCTBEHHHEY, IEPEXOJNTH Kb HeMy, OHB 1b-

JaeTeA CTAPIIMMD KDPCAHTOPOMB H MOKETH NPOJATh Belib A YIOBAETBOPEHis
cBoero TpeboBamia 12,

§ 48. MMperpawexie 3anorosoro npasa.

I. 3axorosoe npaso upexpamaercs BeabicTBie HACTYILICHIT PABINTHAND CO-
Obirilf. OfHI U3B 9THXD €OOMTIH NPEKPALAIOTS 3aJ0T0BOE NPABO, IIOTOMY YTO
noramaiTs 00428, 3a KOTOpsHl OTBBYAETD 3AJI0:KEHHAA BEb (ynaara, KoMIeH-
camid, HOBaWA W T. I.). JpYrid YHHUTORAOTH OMEWMCMEEHMOCD BEU 32
A0IATB, HE KaCadCh caMaro Aoara (UPOojaka 3aJ0:KCHHOH Bewm, rudeb esd, Mo-
ralueHie 3aJoroBoro mpasa IO ZABHOCTH) !.

II. Ocodaro pascmorpbuia 3acayxuBaOTs cabryouie cayyam.

1) Yuauroxeuie oGe3neueHHAr0 3aI0rOMB JHIHATO 00AIAMEIBCINEA (obl.
personae) yHmYTrOKACTh 3aJOFOBOC HPABO, KAKB IPABO AKMECCOPHOE. 3AI0r0BOS
IIpaBO COXPAHAETCA, eCal IPABO TPLOOBaHIA NPOIOIKAETD CYIECTBOBATH XOTA ObL
Bh BULE obligatio naturalis. Muorja pumckies 10pHETH HCKIOYNTENLHO I TOIO
NPU3HABAIA HAIMIHOCTH obligatio naturalig, 4roOs OnpasiaTh CyECTBOBAHIS
3aJ0r3 10 YHHYTOXCHIA O00e3UeYeHHAro HMB obg3aredncrsa (smme § 41, III).
Ecrn paie cayuaum, Korza 3aJoroBoe HPaBO @OXPAHACTCH INPH MOJHOMD YHHYTO-
aeHin obl. personae, maike npH OTCYTCEBIM, Kakoii-ma6o obl. naturalis. Moz
CEa3aTh BOOOMmE, 9YTO, IO CYMECIBY, yHHYTOKEHIe obl. personae TOABEO TOINIA
OPABOAUTS Kb NPEKPaIleHiio 3aa0roBoro mpasa — obl. rei,— Korga Bb HEMDB 3a-
RIUACTCT yooeaemeopenie BMBeTs @b TBND u mo obl. rei. Takoe Y A0BJETBO-
penie OOBHIKHOBEHHO 3akI0YaeTes BB solutio, in solutum datio, xomuencanin 4.
HoBamin ®, armenrmaAnimgpactumyde non petendo?; HO ero HBTH BB KOHIEM-
HAOiH JOJNKHAKA *, Bh HBROTODHX® eaydasxs npa confusio®, BI meTedeHim HeEO-
BOii JaBHOCTH 1I0 HCKY HW8H obligatio personae 7. L

2) 3a10roBoe NPaBO JHUYTORKAETCA, KOG 3aJ0r0BOM KPEIHTOPSH npodaems
3aM0&EHNYI0 emy Bemb. Ilpoxaka Bemm crapmmMb 3aI0FOBHIMB KPEIHUTOPOME
(kaxb yike ObIO cka3aHo BB § 46, IV) mpexpamaers Takike 3aJ0rOBAIA npaBa
n03XHBHMUXE 3aJ0rOBEIXD KDPEJIHTOPOBE.

3) 3aJ10roBoe NpaBoO NMPEKPAINAET S 2U0LABI0 3AA0HCEHHOM BeULU I 0OpPa-
meHieMb ed BB res extra commercium 8.

21.3§1 D.20,5. Windscheid § 248 up. 29. Dernburg I, § 290 up. 10. Brinz
Il, crp. 864 np. 31. O mokynxk 3a10ra OIHAMD H3B 3@A0TOBHIXD kpeautopoBs eM. L. 6 D 20, 5.
Brinz 11, crp. 864 np. 30. Cm. kb aromy eme mmme L. 30 § 1 D. 44, 2 Br § 48, 1, 4.

1 Cu. Brinz § 355.

2 L. 3 C. 8,30 (31). :

# L. 18 D. 46, 2. O wbkoOTOPHXS HCKIOYATEILHEIXD CAYYBAXD COXpaHeHid 3aaora mpu
solutio u novatio mo obl. personae cy. Bume § 47.

4 L. 49 i. £, D. 46, 3.

3 Le 13 §.4 D. 20, 1.

8 L. 61 (39) pr. D. 36, 1. L. 38 § 5 D. 46, 3. Cp. ¢ apyroii cropouss L. 71 D. 46, 1.
K®» aromy Xeocmoes, Har. ofsasar. ra X.

71.7C. 7, 39. Cm. O6u. 9. § 53, IV, 2 Xeocmoss, op. cit. erp. 464 c1.—Ko Beemy
n3aoxenHoMy Brinz 1I, § 355, 1 u erp. 842 ep. Arndés § 391.

% L. 8 pr. D. 20, 6. O6® uswbueuinxs 3azomennod memm cM. L. 16 § 2 L, 29 § 2
L. 35 D. 20, 1. Dernburg I, § 292 mp. 6.
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4) Heas3s mwBThL 3aJ40T0OBOTO TpaBa HA €601 cobemeeHHyio eewss °. Ilo-
3TOMY 3aJO0I'b NpeKpallaeTed, ecan COOCTBEHHOCTL HA Bellb H 3aJ0r0BOe NpaBo
Ha Hee COeQuHAmMEA BB OIHBXDB pyRaxsb.

OT0 MPaBHJIO TEPHHTH, OJHAKO, H3BLCTHOE OrpaHmieHie BBH TOMB cayyab,
Korna Bempb oOpeMeHeHa HBCKONBKHMHM 3aJ0TaMu U COOCTBENHOCTL HA HEee Ipiod-
pbraers crapiuiii 3axoroBoii kpeiutops. Ilocabiuiii coxpaHders Bee &e IO OT-
HOIIEHI Kb HO3AHBHMIUND 32J0TONPHHAMATEIAMD TAKOE [0J0KCHIe, RAKD ecan Ok
ero 3aJOroBO€ IpaBo0 He OBIO TNOTAINEHO. OTO OUpaBimBaerca THMB, 4TO BB
npoTHBHOME cayyah mosxambiimiil 3azoronpummvaress npespaTmica OH BB CTap-
IAaro o IOJXYYHA® O BO3MOKHOCTH HCTPEGOBATL BEls Y HOBATO CfA COOCTBEHHHERX
# TMOJYYNTH UPEHMYIICCTBEHHOE Mepelh HHMB YIOBJAETBOPEHIE NYTEM'b NpPOJaKH
Belld, T.-€. BOCHOJb30BaJcA Onl He3acaymkeHHOl BHIropoi *°.

5) 3aJoroBoe NMpaB0 NPEKPAllACTCA Cb 0MKEAZOMS 3AJOTONPHHAMATENT OTH
¢BOEr0 MpaBa, €CAH OTKa3b NPHHATH 3ajoroparesess ''. Moryaansuii 0TEa3b 3a-
KJI0YaeTed BDL BO3BPAIIEHIN IOUKHHKY PYYHOIO 3aKJAala H Bb €01AACIH 3AA010-
NPUHUMAMEARA HE Oomuyxcdenie eewyt 3adororareneMsb. Boodme 3aaorozarelsb
MOEETh OTYYKZATH 32J0KCHHY Belib, HE HCNpPallABag HA 9TO COTAACA 3aJ0T0-
BBIX's KPEIHTOPOBB: OTYY&ICHIE 3aua0:KeHHOH Belld | HEe OKa3LBACTH BIIAHIT HA
npaBa 3aJOrOBHXEH KPEIUTOPOBB, 3alMINCHHBL @060a10THOI a. hypothecaria npo-
THBDH BCAKAro Baaxbabla m COOCTBEHHOKA 3@I0AKCHHOIN BewH (He cabayers TOALKO
ewbiumBaTs NPOFaKy 3aJ0:KEHHOH Bemmu €5, COOCTBEHHNKOMD Cb IIPOAAKel0 DTOH
Bl CFAPIINMB 32J0r0OBHIMB KDPELHTOPOMB Wi Y10BJICTBODEHiA CBOEro Tpedosa-
Hig). Ecin eco6cTBeHHHK® Beoyl 00pal@eTesa Kb 3aJ0roBOMY KPeIuTOPY 3a €O-
raacieMb Ha OTYy:AJeHie, W TOTH, TAETH JT0 corjacie, TO BB ITOMB DPHMCKie
OPHCTHL YCMATPHBAJIM OTKA3'h KPCIUTOPA,O0TH CBOEro 3aJorosoro mpasa (L. 4 §1
L. 7 L. 8 § 6 sqq. D. 20,40)-

6) 3aaoroBoe NpaBo npekpamaerTess 1o dasHocmu. Kro nposiaxbas (ue
Bb Kaueersb Haecxbiungd 3aJ0rofarens) 3adoxenHofi Bewplo, hona fide ' me
3Had 00 OOPEMEHSIOMEMDb erog3aforopoMs npasb, 10 abre inter praesentes m
20 abrp inter absentes; TOTH WOJy4aeTh HE TOJBKO IKCIENNi0 IPOTHBH a. hy-
pothecaria, HO MO&eTHh BHHAMMUDOBATH Bellb, €CIH OHA OKAKETCA BO BIaxbHiN
3aJ0r0BOTO KpeIuTopa; BumHamie a. hypothecaria mpepsiBaeThb 9Ty 1aBHOCTH 3.

Kpont Ttoro, 3amoroBoii adecomorHsii mekb—a. hypothecaria—mnoramaercs
HeTeyeHieMs 0OKuHOf MCKoBO# xasHoctm. Cporb 3Toil IXaBHOCTH paBHAerca 40
TOaNb, €CAH HCKH HANpaBIewb: 1) OPOTHBD JMYHATO JOMKHUEA U ero Hacabi-
HOKOBB, & TakKe 2) IpA KE3HH 3aJ0r0JATeJdsd UPOTHBB mocabiayoumaro 3agoro-
BOr0 Epeautopa. IIpoTiBs OCTaiabHBIXB Biaibasness sanoxenHoii seum a. hy-
pothecaria moramerca mncreyexiens 30 abrs M.

9 L. 45 D. 50, 17.

10L, 30 §1 D. 44, 2. Cp. Dernburg, 1, § 292, np. 8—9. Windscheid 1, § 248, 4.
Bapons, § 207, 11, 1. Wendt § 175. Cp. 0 xpyruxs aHaaOrndHuXs CIy4adAXs BhIIE § 45, VII,
mpmy. 17 u § 47, 1L, 4; ex. rakxe § 40, 11 Bn konns.

1101, 2 . 8, 20 (26).

1BL.5§1L 12 D. 44, 3. L. 7§ 1L. 14 C. 4, 10. L. 2 C. 7, 36. L. 19 C. 8,
44 (45).

L. 7pr§1.215L. 8§81 C. 7 30
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Iaasa III. 3anorosoe mpaso Ha res incorporales.

§ 49. Pignus nominis u pignus pignoris. 3anorb CepBUTYTOB®.

I. Tosopa 00 00BerTh 3210r0BOr0 NpaBa, MBI YCTAHOBHIN, YTO 3aJ0T0BOE
IpaBo0 HA Kak0e-audo NPago BL RAkIOMB OTABIBHONE cayuab DOJJIemEnTH 0C0-
OBIME HOPMaMB, KOTOPHA 0NpeablslnTd HNOPAJOKE OTBLTETBEHHOCTH 32J0KEHHATO
npaBa 3a J0Jrb.

Ciona ornocareda cabaywomie cayyam: 1) 3a10roBoe npaBo, UPEAMETOMB KO-
TOpAro Cay®EOTH 00A3aTeabeTBO (pignus nominis); 2) 3aJ0roBoe npaBo, IpeaMe-
TOMB KOTOparo CJIy/ARHTH 3aJ0T0BOe npaBo (pignus pignoris), H 3) 3aa0roBoe
IIpaBo, NPeiMETOMB KOTOpPAro CJyKHTH CEpPBOTYTHOE NpPaBo.

II. B® 3azorp pas obe3neueHia c¢BOEro 10Jara JROLKHIKD HIN TPETHE JHIO
3a HEero MOKETh OTAATb 00A3amMervcmeennoe npaso, NpPHHALIEEKAIELE CAMOMY
AOTKHIKY WIH TPETHEMY JHNy, YCTAHOBIBIIEMY 3aJ0Kb 33 AOLKINKA. Taxoii 3a-
JOI'b HOCHUTH HasBamie pignus nominis. OWb 03HAYAETH, MTO 32JOTOJATENb YCTA~
HABINBACTDH OTBETCTBEHHOCTH NPHHANLICKANAT0 SEMY oﬁﬂaaTebecTBemmro paBa,
Kakb HMYIIeCTBCHHOH I'BHHOCTH, 3a yHaary dexamaro Ha HeMb WIH 0 IPYroMb
roxxnarb poara saaoronpuuuMaTea. Bb@Iyyab HeyiaaTer 3T0Or0 A0Jra 3aJ0-
TONPIHIMATEIs MOKRETH NOAYYHTH YAOBACTBOPEHIE NpH HOCPEACTBE 3aJ0HKeHHAr0
eMy 00432TeasCTBeHHATO 1PAaBa.

B® pesyastarh takoro pignus nominis saJoronpHHuMaTeas xbaaerca Kaxkb
OBl KpEMUTOPOMB 10 JaHHOMY @MY BB \3aJ0rs 00a3areascrsy. Ho Bwhers ¢sb
ThMB COXpaHAWNTDH culy H NpaBa INMAaBHAIO KPEIUTOPa 110 3TOMY 00s3aTe]bCTBY,
HACKOJRRO HXB OCYIIECTBIEHIC He Bpejlts 3aJ0roBoMYy kpexuTopy '. Ilpasa 3aio-
TOBOTO KPEIHTOpA NpH pighuls nominis esogarea kb cabayomemy. Ecam ous He
IOJAYYHTH YIOBJICTBOPEHIA BB CPOKEB) IO 00€3meueHHOMY 3aJOroMs TpefoBaHilo,
T0 oub mMbers jus exigendi, [T.-e. MOKETH CaMb B3HICEATH Ch JOJNKHHKA II0
0053aTCIBCTBY, TAHHOMY Bb 320D 2. lloayueHmEa densiit MOCTYNAIOTH BB €r0
cOOCTBEHHOCTh HQ IOTameHle ero TpeOosaHig. Ha moaydyeHHEA NpH B3EICKAHIA
geuyit OH'b 1OJIYYaeTh 32J0r0BOE NPABO, HO €OOCTBEHHOCTH HA HHX'B OHB JOJAAKEHD
nepexectn Ha 3agorogaredd ®. Kpowd Toro, 3a10roBoif Kpeiuroph MOKETH NpO-
JlaTh 3al0KeHHOe 00432TeNbCTBO M 3THMB NYTEMb NOJYYUTH YAOBIETBOPEHie 4;
9TO—NyTh MeHhe BHrOAHHII XA 3aJorojarend, BHO0 HyTeMb PO NI npa,Ba, '
TpeOoBaHiad OOBIKHOBEHHO BHIPYYAETCA MeHblle, 4BMB IIpH B3BICKAHIH 10O HEMY:
II0STOMY 32JOTONPHHHEMATENs MOKETH NpuOBrHyTs Kb OpofakbE 3ad0:xeHHATO 004-
3aTeJbCTBA JHMB TP HEBO3MOMKHOCTH WIH 3QTPYAHATEJNHHOCTH B3BICKAHIA.

III. Pignus pgroris nau subpignus. Bw o0esneuenie OTBBTCTBEHHOCTH 110
0043aTEABCTBY MO&ETH ORTh J1AHO BB 3aJ0lb 3a.201080€ NPAGO, NPHHANJIEKAIEE
3aJ0rojaTeq0 u obesneyusaiomee 0043aTEIbCTBO, IO KOTOPOMY OHB CaMb B-
aserca EpefutopoMs . To aumo, KOTOPOMY JaHO BB 3aJ0rB 3aJ0r0BOe Ipaso,

1 Tloarony Dernburg I, § 293 np. 3 cuataers pignus nominis 3a neccilo 0643aTeibCTBA
¢h OrpaHAYeHHHIMB phHeTBieMb.
2 L. 18 pr. D. 13, 7. L. 4 C. 8, 16 (17).
3L, 18 pr. D18 553
t L. 7 C. 4, 39. Dernburg 1, § 293 op. 12.
5 Cod. 8, 23 (24). L. 13§ 2 D. 20, 1.
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OOJAYYaeTh IPABO OCYHIECTBHTL JTO 3aJ0rosoe NpaBo BMBCETO 3aJ0rojarelsd, ecad
He OyZeT®s HUCHOJIHEHO 00A32TeabeTB0, 00e3mevyeHHoe MHOEPEeICTBOMB ATOTO sub-
pignus.—CaMO0 3aJ10roBoe NpaBo He MOKETH OBITH OPEIMETOMB OTYYIKICHIA, MEKLY
ThyMe merounura (L. 9 § 1 D. 20, 1 Bome § 40) €9uTaird CHOCOOHOCTH Kb
OTUYALEHII0 HEOOXOXUMEMB €BOiCTBOMB mpejimera 3aaora. Ilo aromy Bpuaus 8
cyaTaeTs npn subpignus mpeaMeTows 3aj0ra He 3aJ0roBOC INpaBO, & 3aJ0kKeH-
HYI0 Bempb, KOTOpaA 00peMeHAETCA HOBEIMB 32J0TOMB BB CIUY CYIIECTBYOUIATO
H2, Hee 3aJ0roBoro npasa. BooOme, BONpoesh 0 KOHCTPYEMiN subpignus enopess 7.

IV. Yto kKacaeTed cepeumymmslrs mpags, TO NXb, BOOOME FOBOPA, HEAL3A
OTA2BaTh Bb 3aJ0rb, IIOTOMY YTO STH 0paBa HeoTYy:kjaeMsl. MHeraoueHie coera-
BIAETH CepBUTYTH y3ygppyrxma. Msr Buybim, 9YTO 3TOTH CEPBHIYTH TaKKE He-
OTYY:;EZACMB; HO CYOBCKETBH €r0 MOMETh NepeiaTh IPYroMy JHOY OCYUICCTBICHIE
y3yppyxra, OCTaBaiaCh caMb Y3Y(PpPYRTyapoMb; BB CHAY Takoil crbaku HOBBI
npioOpbrareas MOKETH (DARTHYECKH BOCHOIb30BATHCA Y3y PPYKTOMB, HO €ro NpaBo
IpeKpamaerca €0 CMepTbi0 HacroAmaro y3ygppykryapa (em. Bamme § 31). Bn
BHLY 9TOH OCOOEHHOCTH Y3y(ppykra pIMCKie 0PHETHI NMPH3HAMI, YTO Y3Y(PYKTY-
apb MOXEeTh 3aKJaJbBaTh cBoe upaso yaybpyrxra®. IIpaBo s3ajgorosoro Kpeim-
TOpP& CBOZUTCA KB TOMY, YTO BEL €Iy4as HeyA0BIETBOpeHiA 1o 00e3Me4eHHOMY
3aJ0rOMB 0043aTeJbCTBY, OHB MOKETH BO3MC3AHO IEPEHECTH OCYMECTBICHIEe y3y-
PpykTa Ha Kaxoe-aud0 TpeThbe JHIO.

Ocraerca pasemorpbrTs eme OZWEE  Bijb 3aJ0roBoro npasa. Codcrsen-
HUKB Belll MO:KeTHh OTJAaTh BB 3al0rk Bb)oOe3neuenie X0Jara CEPEUMYMs HA,
CBOI0 Bewmib (IMYHEIH 1IN NPeXiaJbHBIHL) . KOMOPLIL ewe He CYWeCMeyems, &
TOJBKO JOJACHEL OBITH YCTAHOBICGHD HPH peadu3amin 3aJoroBoro upasa. Takoro
pojia 3aJ0rh JaeTh BO3MOKHOCTE 3aJ0TOBOMY KpPEIHTOPY BB caydas Heynaars
eMy J0JId YCTAHOBHTb 3aJ0/KeHHEII €My CEPBHTYTH HA TAHHYIO BEilb Bb M0Jb3Y
RaKOr0-and0 TPeThATO JANA I H3H JEHerb, HOJYYCHHHIX'B 33 9TO OTH Hmocabi-
HATO JHANQ, YAOBJIeTBOpHTB €els f. IlcTOYHHEN YHOMITHAITH O TAKOTO POja 3a1orh
CeJLCRIXD IPefiadbHEXD CepBHTYTOBL H y3ydpykra. Camo codoio pasymbercs,
4TO IpH TAROMB 3aJ0IB CeAbCKAl0 CepBHTYTA 3aJ0TONPIANMATEIb, OCYIECTBAAA
CBOE NPaBO NPOJA#H, MOKETH( OTUYYAUTH [PABO Ha CEPBHTYTH TOJIBRO TAKOMY
auny, K0oTopoe Biaaxbers y4acTEOMB, cOCHIHEMB ¢b TEMB, CEpPBUTYTH Ha KOTO-
pHIii eMy 3aJ0&eHb, H00 CEepBHTYTH NYTH WM BOJOMPOBOZA MOKETH OBITH YCTd-
HOBJEH'b TOJABKO Bb NM0Jb3Y COOCTBEHHHRA cocBIHATO yyaeTka (Beime §29. 11, 3) 19,

= e

6 Brinz § 347 op. 7, 8.

T Cx. Dernburg I, § 239 in fine. Vangerow 1, § 368, mp. 2. Windscheid, § 239,
op. 14 caa.

8 L.11 § 2 D. 20, 1. L. 8 pr. D. 20, 6.

9 Brinz II, crp. 847, np. 10. TWendscherd § 227, np. 11.

10 OTHOCHTEIBHO KOHTPABEP3b, CBA3AHHLIXDL CBH BONPOCOMD O 3a10rh CepBHTYTOBL CM.
Dernburg 1 § 293.
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