I. . SASaownoes.

Mlpogeccopn Jemudosckazo Hpuduueckazo Nuyes.

NOHATIE HENPEOAOAWMON CUMbI
Bb [PAHAHCKONY PABS.

|

Orahaensiiorrncies nasNe 2, 4911 r. «FHOMANYCCKIXD 3AMIcoRBY H3JABACMEIX D
¥ P ‘ ¥
Aemsytorcknyh [Opuanyeckumn Huneems.
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lloHATie <HenpeononHMOi CHALI> Bb FPaMSAHCKOMD Npash.

Beepenie. Bonpoch o HayyHoi Knaccudurauin cywecrayio-
unxb Teopii. Tocnoacteylulie Metoasi nocTpoewia nowaTia
HENpeojoNMmMoi CHAbI.

«Henpeogomvan cuna» ecrs 0auHD U3D 3araTOuHBIND
MHCTHTYTOB® rpauianckaro mpara. Cs, Hums onepupyers
4aKOHOJATENL BB DASHBIX® oTxhraxws, ipasa, HE CBAZHIBAA,
OAHAKO, CB HOMD HUKAKOI'0 OmpexbreHHaro cogepiamis.
JambuarensHo. wTo camn PEeAAKTOPEI 3aKOHA OOBIYHO YKIO-
HAIOTCA DPASBACHUTE ero cMpiens 4). OHu cosHaArOT®, 4TO
ITOTH TEPMHIHB JOIIy CKAET s | camoe pasamtHoe IIoHuMAHI1e,
HO BB TOXe BpeMs HE/CUNTAIOTE BOSMOXHBIMG YCTDAHUTL
9TO BBIDAXKCHIE N3h CHCTeMB! TpamIAHCKAaro npasa. B
BIJIY TaKOTO MOIOKEHIs Bemeit Ha HayKy mIpaBa JOXUTCH
orEBICTBeNNAT PAGoTa BPIHTH Ha mOMOuL CyaebHol mpak-
THKE, 1aBE el PYKOBOAAUlN HAauaia Am1 CyxieHis o na-
JMMHOCTH «HETIPEO0AUMON CHTBI».

Beb ropuerst cornacusr e Tow, uTO nomsaTie «Hemnpe-
OZOTUMOI CUIBI» €CTh BULL POFOBOrO MOHATIA «enyaasn»,
NPOTUBONOIATAEMATO IOHATIIO BHHbL. Ho, urd Takoe «ie-
npeogomMas cnax» (vis major)? Dtors BOMPOCE pasbe-
HAETh yueublii Miph Ha MacCy Teweniit u manpasneniii.
Ozanm fopueTsr onperbasoTs «HenpeozoTUMy0 CHTY», Kaks
4TAKOE BPEAOHOCHOR COObITIE, KOTOPOE, HE CMOTPH HAKPARHIONO
CTAPATETLHOCTD, HE MOXETH OBITH (YO3eKINUBHO TPEIOTBpa-
(CHO, T. €. He MOHeTB OBITh TPeJOTBPAmEeHO wMbpaMm u
CpeacTsamy Jaunaro mpeanpiarisy» *). [Ipyrie xe ropucrsr

1) Cu. wanp, ckyamug u oTpRBoHLI aaskuanin BR MOTHBANT Kb Tiniwe. 1,
Motwen, . I, crp. 317 em., . V, erp. 612.

%) Goldschmidt. «Das receptum nautarum, canponum, stabulariorums.

Zeitschrift fiir Handelsrecht, Bd. III, (1860) cTp. 55 n cx; Ero-we. Verant-
wortlichkeit des Schuldners fiir seine Gehilfen., ibid, Bd. XVT (1871), crp. 324 cn.
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BHOCAT'S BB 9TO oupexhieHie NONPaBKY: HeNPEo;onuMas
cuIa ecTh 00peKIMUAHO HENpejOoTBPATIMOe BPEJOHOCHOE CO-
6srrie '). Drn onpexbnenis KiagyTh Hauajlo ABYMDb GONb-
WMMG TEeYeHIAM® BB HAVYHOU InTepatTyph mo Bompocy o
CVIHOCTY «HENPEOJONUMON CHABI»: TEOPIAMB «CYOBeKTNB-
HBIME» U TeOPiﬂM'b ((Od'bCK'l'HBHLII\l'h».

Takosa xnaccupuxanis Teopiit, IPUHATAA TENEPh HAYKON
npasa. B camoms xbrb, sra rpynnmpoBka Teopin crana,
MOXHO CKASQTh, TPAIMUIOHHON y BCEX® aBTOPOBD, KaKb
OTeueCTBeHHEBIX, TAK'S I danagHo-esponeickuxs! Oanaxo,—
onaracM’s MbI,—OHA NOKOWUTCA ML HA HO“EPKHOCTIIO!\I’I‘)
npuanak’s cy0zexmueHoll Unn 00CKNMUBHOL TIPEABUIMOCT I
1 HenpeogoaMMoCTi coOpITis. DT0 pasmuyie HUBEITMPYETCH
Ha Oérbe,'l,ﬂl'lﬂl‘()lﬂ.em'lzi NXB OCHOBHOMB OTHPABHOMB H}'IIKT'B
STUXB TeOpiil: vuenie o npedomapamunocmu nscwrbiyemaro
absnis, KaKb HeoOXOAUMOMD U CYIfecEBeHHOMs PeKBUsNTS
mouatin «vis major». Maen «mpegorsparnmoctn» HeoOxo-
JAMMO CBA3AHA Ch TIPEIIONOKCHIMS 11PE0yCHOMPUNICAVHOCTIU,
nbo mnepsas Gesnonesna Gedm Bropoir. Bosnukaers, rakums
06pasoMs, BOMPocs o6k 0bbenB Tpedyemon —in casu——
«diligentia», a 9T0 MBBICKAHIC BB CBOI OuUepeh BO3BpA-
n@erTr HACh Kb _HPWHIMILY GUNO0BHOU OTHRBTCTBEHHOCTH.
Camo yuenie O «HEHEpPEFOTBPATUMOCTU» COOBITIA, KaKb
npusHaK’h «HeNpPeoJoIMMON CHIBI», HAYMHAETH BB HO-
shiturelt mureparypB fioaseprarsea comwbuiro. Hamn auuno
ono phmurensHo ordpaceiBaercs, Kakh yueHie COBCBMB
HeCOCTOATEIRHOE W b TEOPETMYECKON U IPAKTHIECKON
Touexk’s aphHiil.

Buberb ob mBMB, pokaaeTcs BONPOCh O HOBOW HAYUHOM
TpynmuposKk’s  CyllecTBYIOWMX's TeOopill, IOKOromfeiica Ha
6o1be TIVOOKOMD npusHAKE, TEMD MOMEHTH CyOhEeKTIRHON
1w 00BeKTNBHOI HenpefotspaTumocTyu yhauis. Jhamn yera-
HOBHBEG HA IPOUHBIX> OCHOBAHIAX'B MeMoOun uscnbroBamis,
KOMMM TONB30BATUCH HAUM UPEIIECTBEHHUKN 1O padorh
n OTKPBIB'b HXT C?Iaéfﬂﬂ CTOpOHBL MBI MOWKEMDB: I-X'b,
JATH HOBYIO HAYMHYIO IPYIIUPOBKY CYIIECTBYIOUUX'S TCOPIir,
1 2-X'b, JATH NPABUWILHYIO KOHCTPYKINIO MOHATIA «HelPeoso-
aumoit enan» (vis major).

1) Fener Der Begriff der hoheren Gewalt, cTp. 6 ca.



Yuenie o «vis major» wuwbers ToTs NPAKTNIECKIil
MHTEPECh, 410 Bh HBKOTOPHIXD BUAAXD rPAXIAHCKON OT-
BBTCTBEHHOCTH 3AKOHOJATENh, NCXOAT M3D TEXD WiM ApY-
THXB COOOpPaKEHIN. IOBBINACTE OTBETCTBEHHOCTh U3RKCT-
HBIXD [IUI'> WIM  HIPEANPIATIN [yTeMb BO3IOKEeHIS HA I10-
CTBIHAXD OTRBTCTBEHHOCTH HE TOMLKO 3a GUMI (culpa)—
AMIHYIO WX HOMOIHNKOBD M CHYKAUXS,—HO M 32 CAYUil
(casus). FanucTBEHHBIMD «OCBOGOMIAIOIAMD OCHOBAHIOM LY
S4KOHB [I0IYCKAEIT'h Bb 3TUXD BAAAXTD OTBETCTBEHHOCTH
(xpomh cepuikm Ha  cobersennyio BUHY ToTepmhsimaro)
yKasadie Ha « HEDPEOH,OJIHM)'PO CI‘I.’I_\'-'D.

Taks Bors, IBa Meroga MBICTHMEBI IpH  [IOCTPOEHin
TAKOIO MOHATIA «vis majory. Mer MOMeMs pascMaTpusath
«vis major», Kak’h IOHATIe, KOTO{OewmJ0MKHO OBITH IO-
CTPOCHO ANPIOPHBIME  IIyTEeM'b, MHE 3aBUCHMOCTH €ro O1'b
ocHopamia (ratio legis) mnoBeIMenHO oTHETCTREHHOCTIH
Aanmaro mana man npeanpiaxisy, Cp rouxu apbuia srtoro
BOSSPBHIA, «viS Major»MeC®s Kpyrs Takmxn  COObITiH,
«quibus resisti nou gpotesta (I 18 pr. D. 13. 6) u »»
TOMD  MXF  cBOACIBB Wouu «a nullo praestantur» (1. 23
D. 50. 17). Haitfu xputepiit «ueorpasumocru» ecrs za-
Aaua msenbrosarela 1aWHaro BONpPOCA. IIpnnaras x» pan-
HOMY THOY OTBBTCTREHHOCTH BHIPAGOTAHHOE, TAK'H CKABATE,
¢HA CTOPOHE» NOHATIE «ViS MAjor», MBI M HOAYYaeMd B
KaKAOM® OTABIbHOME cnyuas orshrs Ha BOIIPOCH: OTBE-
HaeT’h M MIN HBTH OTBBTUMKS 34 [JAHHBIA HeCYACTHbBIIT
cayuait. Cams pasmbpn oTBBICTBEHHOCTHM MNA TN npej-
NPIATIA  3ABUCUTB, TAKUMDB 06PasOMb, OTH O0b6HeMa BiM-
BAEMATO BB ILOHATIE «ViS Majory cogepkamis.

Mprcmuvo u apyroe mocrpoenie. Mpr mowems npueTy-
IMTh Kb MBHICKAHIIO HOHATIA «viS majory, MCXOjd O1%
«ratio legis»: 3¢ umo, mo Mschnm 3aKOHOJATENA, JOMKHO
orpbuark rannoe auno win upeanpisrie. Bee, uro ocraerca
32 60PTOMT 9TOTO «3a UTON, ecTh «vis majory. 3ykch me
roroBas yie KOHCTPYKINA «ViS major» Brisgers HAa 0Obems
OTBBTCTBEHHOCTH, 2 HA060POTH, 00HeMs OTBBTCTBEHHOCTH
BISIETS HA COfEPKAHie, BINBAGMAr0 B'b IIOHATIE (Vis majory.
«Vis majory, rakums obpasoms, ompeybaserca nums moenh
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TOro, KaK’®h yCTaHOBIEHB! BHBUIHIA TPAHUIBI OTBBTCTBEH-
HOCTM JAHHATO THNA OTBBTCTBEHHArO MUIA MIH upepisaTis.
Tors u APyroit MeToxs n3cTBIOBAHIA HAXOJUTH CBOMXD
npexcrapuTeneil Bp HAyuHOM nmreparyph. ITocrapaencsa
crpynnuposatTs Handorbe MSBECTHHIXD ABTOPOR® IO BBI-
CTARIEHHOMY HAaMu NPH3HAKY: MeTOojy uscrbionanis mo-
HATIA «HEMPEOJONUMOil CUIBD» ITa IPYNIMPOBKA U CONYT-
CTBYIONIAS KPUTHKA TI0 CyWECTBY NpeICTaBneHHbIXD Teopin
IOMOKETs HAMD OCBBTUTE n3cBIyeMblit HaMu BOIIPOCs Ch HO-
BOT TOMKN pBHIS U TACTH HAMD HIDKE MATepPlams AT II0CTpoe-
Hist Hamreit cOBCTREHHOI TEOPin «HENPEeOJOTUMON CUIBI».

L.

MocTpoeHie NOHATIA HENPeoAOnUMOl cuibl Ha naeb Heobbly-
HOCTH [Hnu-qpeaauqaﬁuocm] agneHid- ~HpuTuna 3T0# Teopiun.

ITepsasi KOHCTDYKISl TAKOBANKYVIS major» ecrb equnoe
nounsrie, xoropoe J1omxHO (GRITH, BhIpaGOTANO TEoperuIe-
cKUMD nyTeM’s M sarbwh WpumbHIeMO BO BC'BXD CAVUAsXB,
KOrJa O HEM'h YHOMUHAETH 3aKOHOJATeilb. «Henpeoonnvas
cHiaa» CBASAHA Cheafe@il «UPessbraiiHOCTIY, «HeoOhruai-
qocrny codsrrigs Bs aroMs M JexuTH ONpaBiaHie 0CBO-
GOMIeHIs MUITH WM IPeanpiariit 0Tk OTBBETCTREHHOCTU 32
9Ty KAreropiro Hecwyacriii, jaxe B THXD ClyuasXd, KOraa
3aKOHh, MCXOAA u3B THXB UMM JIPYyruxshb coobpaxenii,
BOATIAraeT’d Ha HUXB O6e3yCI0BHYIO OTBETCTBEHHOCTH («om-
ninodo tenetur»).

Yo e TAKOe «HeOOBIYANHOCTLY», HNCKIIOUAIOmAsT IIped-
BUIMMOCTH COOBITIA, M Kakoe suavyenie oma wumbers BB
abrk  yeraHOBIeHis «HeNPeoOMMMON  CUIBI»? Cuasno
npejicTARIEHHAas Bh TEPMAHCKOMD  FOPUIMIECKOM® miph
noxrpuna, ¥ nuh, nanpumbps, Stintzing '), A. Knauver*),

1y Stintzing. Ueber vis major. Arch. fiir civil. Praxis, Bd. 81, crp. 427
cx. Jlewrpe TAKECTH OHB KIANETT BhH HEUDEABHIMOCTI spesa Cw npensuau-
MEIMT B;‘IE,L[O\I.‘I. lpoI[l'l'pllllﬂSlﬂ'l'CHl- MOXETTL CHHTATHCHA H TAKE HIH HPa4ie obea-
nemnTL cebx ork Hero. K® HenpeaBmABHHLIMT SBICHIAME OWB HE MOMETH
HPHENOCOONTHCH: 34 HUXE JIO3TOMY OHh HE orpbuaeTn. 3To—«vis majory.

%) Dr. jur. A. Kneuer. Die hohere Gewalt im Reichsrecht. Berlin. 1901,
erp. 119: «Der Unternehmer nur beziiglich der typiselen, mit gewisser Re-
gelmiissigkeit eintretenden Schadensursachen seine wirtschaftlichen Berech-

nungen anstellen kann, um im Einzelfall nichit durch unherechenhare Verluste
in seiner ganzen Existenz bedroht zu seinn.
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Dr. Hermann Dungs ') u ap., zaers raxoe nocTpoe~
Hie.

Henpeononumas cnia ectn Bce 10, ¢b whvbs He MOWKETH
Hamepeh CTHTATHCA WEel.-A0PONHBIN [PeINPUHUMATENS U
YTO OH'b HE MOWET'h HPUHATH BH KPYIh XOBSHCTHEHHBIX'D
pascuerosb. OHD «HPHUMHACTH» TO, YTO BXOIUTD TAKT
umn wHaue BB ero somo. Ho ero Boms wme oxmarsisaers
HeoObuanues, phiakia coberria. Ous orphuaers 103TOMY
32 Beh cnyuan, KoTophie BoOOWE npLdsuIUMbL, TPHUNHEHD
am yOBITOKD ero abicTsiaMu, mam BoBHMME 0T ero
BOIN KAY3a1hHO HEeS3aBUCUMBIMU COOBITISAMM.

Cnbsl 970l KOHCTPYKITIN MBI HAXOAUMT U BS Howhiliei
repMaHckoil cymebuoil npakrux’s. Br crapoit ceoeit npax-
tuxh Peiixcrepnxts jgepwanca Toro, Bossphuist, wro pb-
maromee 3HaueHie umbers ayben TO CROGpAKEHIE—I103B0~
U T CAOKMBIIACA  0GCTOATENBETEA, | 06A3aHHOMY iy
(xem. xopor$) orsparurs codbrrié npu npuwbienin xpaiineii
OCTOPONHOCTH M npexycMoTpnrensroctu *). Takuws obpa-
soms, Peiixcrepuxrs crasgazeshdhere Gewalt» vb casisn
Ch Mmaeenn KPattHell PAuuImeabROCMIE ecnu cy4qai He MOWeTrs
ObITH TIPUIICAHD TNOFPHIHOCTH NPOTHRTL STOrO KPANHATO
«npexrbia BUHOBHOCTUY, TO MbI umbems «hdhere Gewalty,
n wemrbsnas gopora csodogHA O0Th OTRBICTBEHHOCTH.

Taxan KoHcrpykiris e npogepxaracs 101ro. Bn 1899 r.
[R. G. 12 Juni 899, Bd. 44 Ne g] Pefixcrepnxrs
nwBrn cykagenie no rakomy abay: 6-rm rhrHii Matbunkn
monanh HA OWMBICHHON ymmyl NOFE MOTOPH M AMMMICHA
noru. Ha ucks noreprmbswaro Obu-so Tpavsaess npexs-
apwio  Bospaxenie usp § 1 R. H. G., ykaspisas na
«hohere Gewalt». Dro Bospamenie 6510 OTOPOIIEHO BO
BCBX'B MHCTaHIiAXB, npu yemb Peiixcrepuxrs pascyiians
rakb. Ilomarie «hohere Gewalty npemmonaraers raxoro
po1a HeoORhIMaiiHOE COObITIC, Ch HACTYNNEHIeMh KOTOPATO

1) Dr. H. Dungs. Gefilirdehaftung. Gruch. Beit. 1910, crp. 540: «Die
Haftung ist ausgeschlossen... wenn solche Unfille bei derartigen Betrieben
so selten sind, dass der Unternchmer mit ilirem Lintritte nicht zu rechnen
brauchtes.

%) R. G. 23 Mirz 1888, Bd. 21, ctp. 13 cn; 143 on |3ates o6aopt mpew-
neil eyaebuoil npakenxuf; em. 8L ocobennoctu R, G, 23 Mai 1882, Eis. E. II,
201. A. Sehrdder. Die hohere Gewalt im intern. Liisenbahnverkehr. Hern.

1908, eTp. 109—I124.
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HEMb3si CHUMTATLCA. DKCIIOATAI( 3TEKTPUYECKNXh TpPaM-
BAECBT Ha yIMNax’®s Ooabmworo u 60rararo JBIDKEHIeMTb
ropoga BHOcHTBH nydnuks HOByI0, xocens HensBBCTHYIO
onacuocts. Cb ApPyroil CTOPOHBI, NPUUMHHAA CBA3L MEKIY
9KCILIOATAIIEH M HECYacTieMh [OMKHA CUYATATHCA TOIJA
NpepBaHHOM, KOIJAd Hecyacrie JOmKHO OBITH OTHEeCeHO Kb
NPUBXONIEHID COOBITIA, KOTOPOE BB CULy CBOeil HeoObI-
YAHHOCTH TI0 “eJIOBBYCCKOMY NpeiycMOTpHhHio He MOKers
OBITHL BOCHPMHMATO BB KPYI'b pPascuera, HACTyIUIeHle KOTo-
paro mo mnpexHeMy ONBITY HE MOXEeTDd OBITH OXIIAEMO.
Ho 6escnopuo 10, uro pbrim 0co6eHHO 4YaCTO CTAHOBATCA
WEPTBAMI TPAMBANHATO ABMNKEHId, 100 OHM MeHble BCEero
OCBOMIINCH CO CHEI[ATLHON OMACHOCTHK) HOBOH TArmM ').
ITocemy smben whbrs vis major.

Wsw stnxs pascyxaeniii MBI Bugnms, uto Pelixcrepuxrs
He yCMaTPUBAeTh VIS Major'a 85 AEXB"e0nITiAXs, KOTOPHIsL
OOBIMHO MOBTOPAIOTCA Ch UARBCEHOIT YACDOCTHIO Bh JAHHOMS
npomsicnb. Femn necuacranit ciyuait u ne mowers OBITDH
oTBpaTUMDL fgaxe npuwhHenieM® dpessbruainHon 3aboran-
BOCTH, OH'B BCE i€ He/ HpefcIaBiferd «Vis majors, ecmu
OWBb Cam’p, Kak’p TaKoBON, @ONKEeHs OBITh OTHEeCeHDb Kb
CBA3AHHBIMB Ch QFMPABAEHIEMs JAHHArO IPOMBICIA OlIAC-
HOCTAMB M He |mOoKupyers Halmojgarend, Kakbh sBIeHie
HeoOBIMHOe.

Mgpr gymaems, YTO pasimuie BB YKA3aHHBIXD MOCTPOE-
HIAX'> MOMETDH OBITHL CBEJEHO Kb CIBIyIOmeMy: 1O crapon
npaktukb (Bd. 21), Peiixcrepuxrts uenrps tamecru npu
CYAGHIM O HANMYHOCTH VIS IMAajor Knamrs 86 HPUMUHANG
JaHHaro CcoOBITIN: OWB u3crbroBanh, —MOrI0 1  OBITH
oTBpameHo 31o codprrie npuvbHeHIeMD KpalHeH paunTens-
nocru| « Autwendung der dussersten Umsicht und Sorgfalts |,
opu yTBepAUTensHOMB OoTBETE gauHoe mecuactie IpUNMCH-
‘BaeTcd NOTrPBUIHOCTH MPOTUBS 3TON PAYNTENBHOCTH, KAK'D
Kb npununi cobprria. [lo wmoBol npakrux®h, Teneps 0KOH-
JaTEeNbHO YCTAHOBUBIIEHCA Bh ['epMaHiu, UEHTPD TAKECTH
KNaTeTcd He Bb /IPuiNHIXD HeCcuacTis, a BhL CaMOM’b (CG0ll-
£N161p HecuacTis; phuraomee 3HadeHie DONYVYACTH TO CO06-
paxenie: HeoObruno an nscrbavemoe cobvirie. Fean Peixe-

1) Cwm. emge R. G. 11 Ian. 190G, Eis. E. XXV, crp. 396.
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CEPUXTH M TOBOPUT'H OO (OTHECEHIM HECHaCTis Kb Ipu-
BXOMAEHIK) HeoOmruannaro coObrrig», TO BCe KE OHD
NOJYePKMBACTS 3HAUCHIE HTOr0 COOBITISA, HE KaK'b IIPIYIHEL,
a Kak’hb MOMEHTA, IPMAAIWAIr0 XapakTeps HeoOBMalHOCTH
CaMOMy MHKDPUMUHADPYEMOMY SBICHI).

He tpyauo mnoamBTuTh IOCMYeCKiil IIPOMAXB BB 3TOH
xoucrpykuin. Kopennas oumodka aruxs reopin (Stintzing,
Knauer, Peitxcrepuxra) saxirouaerca Bb TOMSB, UTO OHH,
TOBOPS O «HEOOBIMANHBIXs COOBITIAXBY, CMBUIMBAKTE BA
IIOHATIA, KOTOPHIA HAJ0 PASHEMHATH U PASINYATE: HECHACIINE
(damnum fatale) wn wcmounixs Hecuacmid (vis major).
Buficrs ¢b TBMB, BB PassuTin HX'h TEOPIM OHU HPIypO-
YN BAKOTD “HEO())T)[‘I?II‘;EHOCT}\» TO K'B TIEePBOMY, TO KO BTOPOM}'
MOMEHTY [3TO cwmbireHie OCOOeHHO ACHO CKasbIBATCH BD
dopmynmuposk®, 1asaemoil mouariro «vis major» Penxcre-
puxroms]. Orcioga—rnonuan uyTagnud HWOHATIN, KaKh pe-
3yABTATH COMBUABOCTU BO33PBHLA camuxnh anropors! DBbas,
6orbsHmM, cMepPTh u T. I IPeACTABIAITb He «HeoOBItal-
HBIAY», a-—II0BCEIHEBHBIA leHeH'iﬂ, u, OJHAKO, OHH }'[01'}"["[)
NPeACTABIATh u3h CeOaMupu M3BECTHRIXE YCIOBLBINT «Vis
major»! M sakonopatens, FeBOPA o vis major, umbers B
BUAY He CBOLHCTBO CoOBirTis (Hecuacris), Tak’s TAKOBOIO, a
ocoboe CBOHCTBO MpunuHby, nopojusimeir 3To cobbrrie!

Ceobomubl 0T yrmpeka cMBUIeHI 3TUX'B HOHATIN ApyTie
aBTOPBI, BB odmeM B ArkIoOMs onepupylouie ¢’s «adcTpaxr=
HBIMB  MeTOZOMB). «HeobbManHoCThY, «IPEe3BBIYANHOCTE)
OHUM IPIYPOUMBAIOTS He Kb HECHACTIIO, & K'b Cl.Alb, MOPO-
muBiIeir 910 Hecuactie. Ho m OHM cTposiT® egnHOe IoHsATie
vis major aberpakTHO, T. €. Hesh CBASH ITOr0 MOHATIA Cb
KOHKPETHBIMB IIPABOOTHOUIEHIEMB, Pagl KOTOpParo OHH
NPeIPUHIMAOTS CBOIO padory.

«Vis major», ¢e rtoukn 3phHia 31010 BOs3PBHIA, ecTh
(MKCUPOBAHHBIA KPVI'h SBIEHIN, KOTOPHIT BEIpadareIBaeTcs
anpiopHo, T. €. BHD cBa3H Cb WHILIO AAHHON YyCHIEHHON
OTBBTCTBEHHOCTH /U@ NI TIPeAIPIATis.

K sromy uHanmpapneHiro NPUHATACKNTH IIBENIADPCKIN
wopucrs . jur. J. Luchsinger. Bp coeir pabdork:
«Das Verschuldungsprinzip in der I.ehre von der Scha-
densersatzpflicht im romischen Rechte und die rémische
Vis major» |Ziirich, 1909] aBrops wmexogurs n3n TOrD



HAOTIOEHIA, YTO NPeTOPCKIN 9IMKTH O «receptum» riacurs
KaTeropuyecKu: «omnimodo tenetur» u aumnL IOPUCTHI—
xommentaropnt (Labeo) smepnsie gopyymupyrors nonoxenie,
uro HETH OTRBTCTBEHHOCTH 3a «vis majors. Orcroga asTops
ABIaeTs TOT's BBIBOJIB, UTO M3HAYAIA HE OBINO YCTAHOBICHO
orpbrCTBEeHHOCTN 10 npexbnoss viS major, - yeTaHOBAeHa
OpL1a, NMEHHO, 6e3yCIOBHAd OTBBTCTBEHHOCTD CoepKaTeneil
POCTHHHHAIUG W [1P., KOTOpas 720301Lb¢ Tepun1s OrpaHuyeHie
uepesn «exceptio viris majoris», | «nisi si quid damno fatali
contingit» | m ¢» THWB 060CHOBAHIENT, UTO OTBBICTBEHHOCT
NPH HAIMMHOCTU VIS major 6suia Osr «iniqua» (1. 3 § 1
D. 4. 2: «non esse /iniquum exceptionem ei dari»). Bors
noueMy puMckie IOPHCTHI H He JAI0Th Hamb onpexbreHis
«vis major». Vis major OCTaBamOChL ¢ HUXBH OCHOBAH-~
HEIM'D HA CNIPdeedancocnil NCKIIeHieNs oTpbTeTBe HHOCTH
(crp. 127 cn.). Kpyrs cobmrriitgpaseMarpuBaeMbIxs, Kaksb
«vis major», Onurs ysko onpegbient («ein eng begrenzter
ist») u OXBATHIBAIDL NUIL THALI, QUACAHHBIE Bb npnvwbpaxs,
PAZOMD Ch KOTOPBIMM UCKTIOMATN OFRBTCTBEHHOCTH «vitittm
rei». camosuHa, camonphuunenie. Ilosmanmomy, pumnsue
camu He oOrTxaBanu €e0h Oruera BL TOMB, NOUCMY OHU
CHMTANM  CHPUGCOAUGHND, TPUIABATE VIS major 0cBOGOK-
paromee ybiicreie (crps ¥31). [lommammomy, sa vis major
HBTB orpbrcrseRNOCTH IOTOMY, 4TO HeoObIuaiiHoe coObITie,
KOTOpOe nI8 PUMTAAD OBUIO VIS major, ABIAIOCL, KaKb
CAMOCIOAMNEALHA A NPUNIHI HACTYIMBIIATO BPeJd, KOTOpas
141 Ilpepﬂﬂﬂﬂa I]pﬂq“HH}’}O CBA3L .\Ie}lf,']'}' x’hﬁilie':\l'l- "
Bpe;oMs ). :

Takosa Teopin Luchsinger’a. Haws xawyres ouens
COMHUTENLHLIMI IIPieMBI  MCTOJKOBAHIA 9STUMD ABTOPOM'
PUMCKUX's TeKCTORD. Mbr gepwumes rToro nosspbuis, uro,
l'll\rleHH.O, n3Ha4dYana BB l['h.-'IﬂX'I‘x JAKOHOJATEIsI JIeKano ycra-
HOBUTH OTBBTCTBEHHOCTH, MPUHIMIIAILHO IPOCTHPAIOULYIOCH
do npexbiaons vis major [Cp. 1. 30 § 4 D. 19. 2: «sed
extrariam vini... excipere voluise»]. Bas, unaue «besy-
CTOBHAA OTRBTCTBEHHOCTH) OBLTa OBI HE TOIBKO «CTPOTUMB),
HO M «Ge3MoMATHO CYPOBRIMB) HAUALIOMD, KOTOPOE BOBCE

1) Luchsinger, o. c., 132:... «als ein alle Menschen gemeinsam treffendes
Gesetz und Regel durchbrechendes, als Eingriff ciner hoheren Macht hin-
zunehmendes Fatum...



He onpasasisanocs Ob1 «utilitate huius edicti», u wao Osr
Bh paspbss co Beell cucremoil npasa. Mer nonaraems, uto
cnoso «iniquum» JTabeona MOXHO TONKOBATH BB CMBICTH:
wrewnts BHBE ham  sakoHay», «He ATIKBATHO CBb BOJEN
saxonogarens» ') ?).

Mu ne ocranasiusaemcs 60oxke 10IPOOHO Ha BO3pPaNEe-
HIAS'B, KOTOPBIA MOJHUMAIOTCI YV HACH NPU UYTEHIW KHUTH
Luchsinger'a. Hans sawno 6sr10 aumn ormbrurs ocHos-
HOIl METOZT, KOTOPHRIMB MONL3yeTed ABTOPD [IPH NOCTPOEHIn
«vis majors. Ows, xaxs MBI Buxban, CTPONTH Vis major
He CHU3Y, nyTeMb n3cTbIoBaHIA OCHOBAHIA YCUICHHOI OT-
RETCTHEHHOCTU [IMI[A, A—CBEPXY, NYyTeMb YCTAHOBICHIA
TOTO KPYIa ABIEHIN, KOTOPHIMbB, KAKH SBICHIEMB HEOOLIN-
HBIMD, Ohr1a OBl npueym@a ocofas cuagd «vis majors.

Ha s1oit mouss crouts sanagHo-esponeiickas ®) upycckas )

) M pumciie uerTouHIKn mogreepxiawa® vanmemnican. Cy nanp. L 20§b
). 17,1, H)pueTt roBopuTh, 4T0 HE RCE, 970 CHYUNTCA NPH HCMOTHEHIH nopy-
uenin (mandatum), sanp. pasGoii, xopabnekpyuenic ¥ T. M. JOKHTCH HA MaH-
janra: «nam haec magis easibus quam mandato imputari oportets.

*) Haxowews, mocrpoenie Luchsinger'a @rpagaers caMmonpornaopbansocTiio.
Y uero Ilcxo,lumﬁ IIVHETE Nne CoOmlacCyerca 26 BLIBOJAMIL. Hexoanrs oWDh Naw
Toro coofipaxenis, 1To vis major ) odfaans veaweniio aequitas, T. e. enp-
aed.neoay orpanndenito «HeayerosHoN, oTEBTCTBCHHOCTI 1Ay, A NIPUXOMUTT
K TOMY BHIBOAY, 4TO Vvis MAjOr ecTi. BEe YT0 He CTONTD Nb WAtHuNHOH oA
eo cdepoil abicrsia aug@ludo pads nuuo orsbuaeTs sk muau, oHo oreh-
YARTE HA OCHOBAHIN  KAYICALHONO (OPHHINDL, 1 VIS mMAajor upepLiBaeTsh 5Ty
NPICIHHHYH)  CBH3E  Mesyly Abaniemt 11 npejgomn. Yemy ke shpnre?! Ecrrk an
«vis major» BeIpAKeHie MPUHILNA COPABEVINBOCTH IIH NMPHHTNAA NpPaBa?...

3) Sowrdat. Traité géndral, II, crp. 248: «c’est un fait irrésistible, étranger
i toute fante personnelle de la part du voiturier et que toute la prudence
d'un homme soigneux n'aurait pu ni prévoir ni conjurer». (. Baldi. Respon-
sabilith civile. Torino, 1908, cTp. 227:... «& necessario provare... che fu nell’
impossibilita di prevenire, evitare od attenuare gli effetti dell’avvenimenton;—
Jan weelinapexoii opnenpyjenuin: Dr. J. Wachiel, Kommentar, 1goy, crp. 212:
wunter hohern Gewalt sind alle von aussen kommenden Ereignisse, die nach
menschlicher Einsicht nicht vorauszuschen und deren Eintritt und Wirkungen
durch Vorkehrungen, welche zu dem durch sie zu erreichendem Erfolge nach
der Verkehrsunschauung in verniintftigem Verhiiltnisse stehen, nicht abge-
wendet werden konnen, zu verstehenn.—FE. (r. Bd. 64, erp. 405: «und es hat
daher als hohere Gewalt zu gelten, wenn die schidigende Einwirkung auch
durch die iusserste, nach den gegebenen Umstinden gebotene Vorsicht, durch
alle verniinftigerweise dem Betriebsunternchmer zuzuweisenden Vorkehrungen
nicht zu vermeiden warn. Cu. eme O. L. G. Kdln, 22 Ian. 1910, Eis. E. XXVII
(1910), T Heft, No 17; R. G. 24 Nov. 1906 Eis. E. XXIV" (1908}, 18- 20.

1) K. P. 1887,69: «pmagbasip! #en. I0pPort... ocsobomgaorea oThs orebr-
CTBEHHOCTH 34 yiepO’s it BPe’s KaKoMy MO0 Oy I MY L[eCTBY TOALKO TOTJa,
KOTJQ COVYUBLIEECH HecyacTie NPOoHM3OULI0 OTH TAKNXD NPHYHHT, KOTOPHIXTL
neftan w40 npedomapdmueins HUEAKOMI  MWEPAMI NPEIYCMOTPHTEALHOCTH I
ocTopoxuocTin. Cp. K. P. 1894 87; 10907 1:... «yOBITOKE IIH mecyacrie, mpo-
HCTERarouie OT'h Cero HeHCMOANeHiA, ne MOran OLITL NPeJOTBPALISHLI, HECMO TS
HA npudATie e pobhxs TEx® MEPL M crocofoBT, KOTOPMMH 00a3al0 pacno-
JAFATL BB IAHHOE BPEeMA NCIPaBIHOE TPAHCIIOPTHOE Npeinpiarien.



cyaebHast IPaKTUKA M TOCHOJICTBYIOU(S TEOPIM Bh PYyCCKOI
ropu;inueckoil mureparyph ').

Bes nepeunciieHnbie  IOpPUCTBI BB OCHOBaHIE CBOMX
IOCTPOEHI KIaIyTh 003CKINHGHOC CBORCTBO ABICHIN U
uHOb IOHATIE HEeNpPeoIOANMON CHIBI MOABOAATD MUk
ocobaro poga coOBITIS, OTHMYAIOUUACH OTH OOBIKHOBEH-
HBIX'> HECUACTIN JIOCPEeACTBOM> U3BBCTHLIXD BHBIHNXD,
00beKTUBHAIXD NpusHakors. Oun 101BKO0 3aMBHAIOTB 110-
HATie «HEOOBIMAMHOCTH» IOHATIEMT  «YPEe3BBIYAITHOCTH»,
T. e. Ha Mbcro phakocTn ABIAEHIS CTABATL €ro Henpedsu-
Ausmocmy, verbacrsie ObICTPOTHI ero Hacrymiaenis. Been
CHOP’s Cpeju IPeACTaABUTENeN 9TOr0 HAYUHATO HANpaBieHis
cpennct Kb OGAaHATBHOM KOHTPOBEP3s O «CyO'BEKTLBHOCTMY
win «OOBeKTUBHOCTH HEUPEJOTBPATUMOCTH M HeUpPeaBH-
aumocTn coObITia. Dra KOHTpOBEpsa M0 CUXD IOPH pas-
abmsers amreparypy Ha asa upuOIM3HTENLIO PABHBIXL 110
cur’s narepa. A mewxay vhws, 9fa KOHTPOBEPsa, 110 HamMeMy
mubHI0, 6esmiopHa ), néo KOHeTHbIl BHIBOAB 9TOH Teopiu
noxouress Ha sadayiieHiu!

Macca apieniii MOKeTE OLIFL lpedsudivnd | Hanpum.,
WTYPMDs HA MOP'S, ¢apMuterie gKaTb, HAllECTRIE HENpiATelIb-
cKkaro Boiicka 1o OOBsplenin BOIHBI| M Bce xe Ge3CHOPHO
npejicrasigerces, Kakb €v1s major»!

1) Cybwexrnspnia  Teopin: A, opdows, 7K. Tp. w ¥e. Ip. 1887 xn. 2,
erp. 53. Ous onpegbaserTs «HENPEOIOMUMYIO CIUTYH, KAKL TAKOE YPe3BLIYAli-
noe, HenpejsrhiHoe Bukmpee coduitie, HactTyunenie W BpeuEIA moCaTBACTBIA
KOTOPAro He MOoran OBIThL NpPefOTBPAINEHE] CAMBIMIL KpadunMmp smBpamm upeiro-
CTOPOKHOCTH, O0OyCTOBIMBACMBIMI JanHbMiu obcrosrenrncroavm; J. Hewpons.
BECTHHKE npasa, 1900, No 10, crp. 110; 4. A Hupewws. A< M. FO. 1804,5,
Ne 5, c1p. 35.—OdnexTusuuia Teopin: . Ocewntic, yk. cod. 202: «nenpeoyom-
Mas Cua, 3T0—O0GHeKTHAHO HEMPEXOTBPATHMOE YPe3BriYainoe U npHuHHIIouee
ameaHE I RMymectraenanil spear cobmrien; L (0. Hllepwenewuny. YueOunkn
pycekaro rpaxg. npasa. Kasann, X905 1., orp. 571; fl. Jeumnoss. Vis major.
A, Tp. n ¥r. IIp. 1801, ku. 4, erp. 3 B. M. Jwmaeunosi-aauweesiic. Hosrit
saKons 0 BoaHATpangedin yshuunxs padounxs (Mag. 5), Cn6. 1910, e1p. 187, 159

2) He cmacaeTs 3Ty Teopilo i aasbia «HCIPEJOTBPATUMOCTI TOHATIENMT
«nenpeogomnmmoctTmy («amiitberwindlichy). TepMuast «enpeooMUMOCTEY YKAIbI-
RACTE NPAMO HA cyfsexmuansic macmrads, nbo 1o, 4ro BL ogHOME cayuah
«HENpPeojloANMOY, TO A% JAPYromt ciayviak He ABIACTCA TAKOBHIME, HAND. padboii-
Hoe Hanajcuie na arnera i na oxuHokyio hBymky. Cw rouxn aphuis nods-
aphnift obopora, BCE TO NERPEONOANMO, HTO HC MOKETH ORITL NpPCJOMAPAUEHO
qepess oOLrHYio daborausoctn. ITosToMy HECOCTOATENRHO PAdMMICHie MOHATI T
«HEenpeoonIMOCTEY 1 «HeupeAoTBpatHMocTsy. Kawk momers coburie pai-
CMATPHBATECA, KAKFE ARICHIE «HENPeOJOANMOen, pask OHO MOrIo OWTL
«OTBpAUIEHON?!



Kasanoer. 6m1 ogsoro sroro BOSPAWEHIs JOCTATOUHO,
YrO0H OGIMUUTE MOTHYIO HECOCTOATETHHOCTE KOHEHMHERIN'S
BBIROJOBB KDHTHUKYEMArO HAMM HAIPABICHIs.

Onanaxo, cura rpagmiin Takosa, uro n me XX sheh
3T& TEOPISt 3aBOEBHIBACTT BCE HOBLIX'D M HOBBIXH ATENTOBT
HC TONRKO CPEIN TEOPeTUKORE U NPAKTHKORD, HO U Cpeu
sakoHozarenen! Yiawemns na peraxropons Hamero oreue-
crpennaro Ilpoexra I'pawianckaro Ynoxenis

Caoun rossphuin Ha 9101 BONPOCH PerAKTOPHI IIpoexra
BRHICKASBIBAKOTH MHOTO Dash U B'h BLIPAKEHIAXD HACTOIBKO
KaTerOpUIHBISE, YTO He OCTaBnAoTh mbera yis comwbuii,
KacarenbHo IpHHATON uMu nosuriu. O&bgcHurenbHas 3a-
micka kB cr. 1037 (r. V. erp. 391—592) rosopursh:
«TIOXB HENPLOO0ANMOLL cla0K PAsyWBIOTCA TAKIA NPOABIEHIs
CHTB TIPUPOALI M Takin xbauia vpershxs mans (He npu-
Hagnmemxaummuxst Kb L‘,OCTa'Hy' C.‘l)"'}"\'alllﬂ.‘{'fn), I(l‘)'l‘OprH KaKp
camu no cebh, Takn M Bh EBOMXTD ‘HOCTHCTRIAXDB, He
MOTTIH OBITHL HH 1IPeTOTBPAUIEHBl, HU IPeo0inbubl, XOTa OBl
OB TIDUHATHI  BCAKIA ABOSMOKHBIA M HEOOXOTNMBIS npn
TAHHBIXD  OOCTOATENREFBAXE MEPH NPCIOCTOPOKHOCTILS ...
«Boobue Henras TpeOoBaTL I O0CBOGONIEHIS NIpe;TpuHIL-
mareiast ore  oTBBTICTREHHOCTH, 4TOGH ThiicTBie npUpoLI
i bsiHie TpeTthuxd MuIh OBUI0 Ge3yCIOBHO He upeIor-
BPATNMO, HO JOCTALQUHO, €CIM TO WIN APYroe coOnItie He
MOTJIO OBITH NPETOTBpAMEHo upu THXH CPeICcTBaAXD, KOTO-
PHIMIL COOCTBEHHUK'D [IPEAUPIATIA J0mKkens ObUIs 061a1aTh
IpU pasymMHOM's BejgeHin croero abaar. Q0zdcu. 3an. b
er. 1065 (r. V, crp. 453): «Bpeas npusnaercs mocaki-
CTHIEMD HENpPeoJonMMOil CHBI (er: 683 m- X, I), xorza
OHB IIPOMBOUIEN's OTh TAKUX'D NPUMUHD, KOTOPLIXH HEIb3s
ObLT0  npedomsparmuiny  HUKAKUMU MBpamu  npeayeMorTpu-
Tersroctn unm ocropomnocru. (K. P. 1887 Ne 6g). Ilo-
9TOMy HempeojoauMas cuiaa, Mog00HO (UAMIECKOMY npu-
HYKAEHiI0, BCerga um Ge3yCrnoBHO yCTpaHAeTh OTBETCTBeH-
HOCTH 32 BPeAb, XOTH ObI HacTyILIenie 1BACTBIA 9TON ClIbL
ke npedsudvaocy (ManpuM., HAECTBie HEeNpPIATEeNbCKAro
ROlicKA MO O6BABNCHIN BOHHBI), TAKB UTO TAKOEe COGHITie
MOMeT'h OBITH M HE CIYIAHHBIMG Bb THCHOMB CMBICTE
9TOTO CHOBAY...



_— ‘[4

Qdascuumeavnas 3Sanucka xv» cr. 474 (r. IL crp.
495—4906): «obmee BhIpaKeHie «HEMPEOAOTUMAA CUIAY...
odHuMaeT™h €000 BBIUETIPUBEICHHDIA cot’)m‘riﬂ, a MMEHHO
TIABHBIMT OOPAZOMT HEHPLOOMGPAMUMVLA A6ACHLA RPUPOIBL» ...
«...CyujecrseHHoe IMOHsTIC KHEMPEOZOINMMOIL CHIBIY» 3aAKTI0-
yaeTCHA BH TOMB, UTO COOBITiE (ABIeHis HPUPOABI u FhsaHis
MOCTOPOHHAXD JMIB), IPUUNHUBIICE BPE/Ih, I CAMBIH BpPelb
He MOl Ovind NPedomapayeHsl BCbMuU BOSMOWKHBIMU 1 He-
06XOAUMBIMI PN JAHHBIXB OOCTOATENbCTBAXD  MBpaMu
npepocropownoctn. Ho mamuunocTs mpocroro ¢hawmd He-
npedomapamusocmu  cobprria  (manpum., 6ypu, yparaua,
rhcHOrO HOWApPA W T. Il.) HE COCTaBAACTDH JOCTATOYHATO
OCHOBAHIA Kb OCBOOOKAEHIID M@ OTb OTBBICTBEHHOCTH
3a mpexn, ecnn wh wmberb ¢p 1'Bwp He yCrasHORBIeHO, HTO
9TO MU0 HE MOL20 CGOCGPEMEHHO 1 NPEYsudivinns  O3HAYEH-
Haro coO®RITiE M BOOOWE HE IONVETMAQ | \KAKOI 110 BltHbL
cv c60eti cimopons . ...«Jlisn npuduanis COOBITIA HENpPeoso-
IMMOIO CH10f0 He Tpelyercsy YTeOBI OHO He MOrao ObITh
!lpe10 r Bl)alll,ell(l INMMKAKITMH yemosBUecKnMU  CHjIaMU. HO
Jocrarouno, ecam cobbufe wmu ero umocrbacrsie (Bpexs)
HE MOrIi10 61:1'11) }Llpﬂ.HCH() crnaMu JaHHAro aula, Takb
uTO «HempeofoIuMas ‘enia» @ (Puamueckoe NPUHYNGIEHie)
nmogodHo  «civuard», BL @bhcHOMB cMmbicrh 3TOTO C10Ba,
TaKKe ABAACTCA WMOHANIENMD OMHOCUINEALHBIM B> ...

Takona rTeopia “perakroposn Ilpoexra I'pampanckaro
Viowenia. HecocroareasHocts e Opocaercsas Bh yi1asa.

B+ camomn ;1'&1'1‘,, KaKoe IOPasUTeNsHoe MpoT nBophuie
omnpexbmsarTs, ¢h OAHOR CTOPOHBI, Vi§ Major, Kaks «Henpe-
domspamuMuii uan  HeuzOWICHLIL  cayndil», a, b apyrou
CTOPOHLI, leH:ﬂHaHaTh ﬂOﬂ}'CT]ll\lbIM'b- HAITWUYHOCTE AHHW HD
HEeOTBpAlleHIu ATOoro ciyuas!

[Ipasga, pejakTophl KelaroTh CHACTHCh OTH  TAKOro
nporuBopbuis  ykasaHieMs Ha OMHOCUNEALIOCIIY TIOHATIS
nenpeogonnmocru (1. I, erp. 496), #o aro yxazauie
HPHB{),J.H'I"I) UXD Kb ABHO HEUPIEMIEMOMY SBIBOAY .

Pass MBI CraBuM’s TMOHATIE HEUPEOAOINMON CUIBI Bb
CBASH C'b  BONPOCOMDB O CyO'BEKTUBHON HPeJOTBPATHMOCTH
HeCYACTIsA, MBI NIPAXOANM'E K'b OnpegbieHio MpocTo 6UHOBHAI0
COORITIA. XO3ANH'L NpeupiarTia He obrazans ThMnm cpex-
CTBAMH OTBpAIEHiA HECYacTisd, KOUMM OH'B JOMKeHB ObUIDL



00;1a7aTh; SHAYNT'H, OWDH BETH cBOU xbna HepasyMHO, He-
6pexno. U'mb we syhes mbero «HeTpeogoiuMon curf»?!

Peraxroprt Ilpoexra myccupyrors snements «upessni-
YARHOCTU», «HeuasHiocTu» anienin [r. IT, 496; 1. V, 454].
Dra «upessLMAHOCTE» COOMTIA  1haaets TO, MT0 CaMo
coOpITie, UMEHYEMOE «HEIPEOOIUMON CHION», amasercs
COOBITIeM  HENPLOOMBPAMUMbLNG.

Co rouxn apbuis 5T0il KOHCTPYKUiN, MOHATIA GUHM U
UPESGLLUATIHOCHII CTMBAIOTCS Bh OHO HOHATIE «HENPeoxo-
maMont cuant». HErs wmeraro momsaria «vis major»,—ecrs
SNPOGUHCHHBLIL VIS MAajor».

Hecocroareannocers rakoro mocrpoenis 6pocaercs Hb
riasa!

Kasanoch 6wr, uro Bee kpurnkyemoe mami mocrpoenie
CIPOIHO BH OTHBABHBIXD YACTAX'G, M KOHEUHBIE BHIBOJII
ABTAIOTCA JOTHIECKNMH MOCTBACT BIfiMI Wb TIPEIIOCHITOK .
Oapaxo, KoHeuHkle BBIBOABL HACH HE YAOBIETBOPAIOTH, 4
noromy T Merogorornyeckie WpieMbl, KOTOpHIE UPUBELN
Kb 3TUMDB BBIBOJAMD, BOSOYuGIAKIL coMHbBHIAZ BB HXD
HPABIILHOCTH. ITO HOGYKAALTH ) HACH OOBIRMTH desmoI-
HBIMH BCH 1ONBITKH MOCTPONPE anpIOPHLIME UYTEMD THO-
HATIE «ViS major», M), TaknWn OGPA3OMB, OTBEPLHYTDL Te-
Opito, MONK3YIOWYIOCA HAKMUMT [OYeTOMD Ha Sanaxh u
6esyci0BHBIMG aBropuferoms »%H Pocciu.

O6parumes TeNepPs’ K'v BTOPOMY AT VKA3AHHBIX'B HAMU
BhIIIE HANPaRieHiil Bh aureparyph.

1L

MocTpoeHie NOHATIA HENPeosoNUMOi CUIbl HA NOYBE U3bICKAHIA
rationts legis, yeunuBaowaro oTBETCTBEHHOCTL AaHHON KaTe-
ropin nuUbL WAM NpeAnpiaTiid.

Jpyrasa KOHCTPYKIIS TAKOBA: «HEIPEOJOMHNMAA CUAA»
He ecrh camocrosTenvHoe rorosoe moustie. «Henpeoso-
nuMas  cuaa» OXeareiBaers Beh Th cayyan, xoropnie oc-
TATCH 3a 6OProMb OTBBTCTBEHHBIX® Ciayuyaess. Hawm
HA0 CHAYAIA BBIICHUTH «ratio legis»: noweny jammoe mmigo
amr npeaupiarie  orbuaeTs B NOBBIICHHOMD paswbph?
Vis major ects TO sBieHie, KOTOPOE MO CHEIHATLHBIME
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COOOPANEHIIMD  3AKOHOIATENST HE A0MKHO 6nITh  BMBHEHO
Bh orsbTCTBEHHOCTH nmmy. Bca npobiaema, rakuMs obpa-
30M’B, CBOTMTCA He Kb YACHEHII0 TEOPeTHvecKoil CYUHOCTH
vis major, a kB yacmeniro coormbrersyroueir ratio legis,
noby uBIIEN  3aKOHOAATENsd  MOBBICUTL orsbreTBEHHOCTD
A,

Bwherfs ¢b mhwh. «vis major» GTHIOAL He IIpeicra-
BISETCA, KAK'H €;MHOe TnouATie, npuwhHumoe KO BCBMB
CTIyuasM’b MOBBIMIEHHOH OTBBTCIREHHOCTH. Haobopors: MBI
I KamIAro BUIA MOBBIIIEHHON OTBBTCTBEHHOCTH JOMKHEI,
»p yBaxesie ocoboi «ratio legis», Berpadareisarh 0codyo
«vis major», u, TAKUME O6PA3OMD, MBI IIONYYAEMB CTOTBKO
OTTBIRHBIXD «HENPEOJOTNMBIXD CATb» CKONBKO BB JAHHOM
sakoHojarensHoil cucremB Berphuaergs cayuaess OTBBT-
CTBEHHOCTM 0 NperhlioBh «HEmpPeogOmuMON CUbI».

Bek moutu mpejgcTaBuTenu arorOmHapaBieHis Bb Oc-
HOBY CBOMX'h M3BICKAHIIT ratiofiis legis/ kmagyrns uscwhio-
paHie puMCKUX® ucrounukosb. Opguu nsb HUXD (Volkmar,
H. Fischer, Stucki n ;l,p.)-—-C'b TOH) MpaKTHIeCKou IrhInio,
YTOGBI b MXT IOMOIBIONBHPadoTaTh [HA OCHOBaHiM Ipe-
TopeKaro samxra o feceptum| mowsrie vis major. rojHoe
u i copemensaro mpasa '), apyrie [Unger u gp.]—e»
whiupi0 0GOCHOBAMIS DPUMCKMMM UCTOUHHMKAMW TBX'B 1010~
eniff, Kb KOTOPBIML/, OHM [IPUUIIN U3H M3YUEHIA COBpe-
MeHHaro upasa *).

Bb sTOoM® HAnNpaBIeHINm MBI MOXEMDb PasIniuTh Tpu
teuenia: I) cyOLEKTHBHBIS TeOPi, CTABALLL noHsTie «He-
IPEOJOTNMON CHIBI» Bh CBA3H CD naeeil xpaitHel paui-
TenbHOCTH, 2) OOBEKTHUBHBIA TEopiH, CTpOsu(if TOHATIE
«HEnPeoIONUMOit CHUIBI» Ha TPOTHBONONOKEHIM «IKCILIOATA-
MOHHBIXB» U «BHB-3KCIIOATAIIOHHBIXBY HecyacTi, 3)
Teopiu, CTABANIA INOHATIE VIS mMAjor BH CBASH CB ujeen
«custodia».

PascMoTpuMs  KaiAyw u3b 3THXD KOHCTPYKIIN OT-
TBIBHO M BHIACHUMD HXB CaObIsi CTOPOHBL.

1) . Stuckt. Ueber den Begriff der hoheren Gewalt. (Bern. 1888), cTp. 13;
4eofepKANie COBPEMEHNATO MOHATIA coodpasyeTci b Co/[epKAHIeNT. IPABOKATO
TOHATIA PHUNMIAHBD.

2y Bhpno sambuaers . Ocenxiit, 0. c. 213 «HAitTH NOITREPK ICHIE CBOCTD
viueHin Bh puMcKoME npash, sHaMTh obesueuntnh sa coGor yenbxs BL [ep-
smanin, a 3aThNe 0 8% OCTAILHOME YICHOMD Mmiphn».
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1. Cyb6sexmusnois meopiu, CIMABALYIA NNOHAMIE vis Mutjor
86 C8A3b & uleell kpuiineld pauumenvHocmu. Kpumuxa.

K1 npegcrasurensws cybvexktususix's Teopiii Mbr 1npu-
aucnsenms Goldschmidt'a, Dernburg’a u Eger'a.

(oldschmidt omapaercs ma pumckie ucrounuxu n
usynaers «ratio legis», sammwee xmaup mowariio vis major
BIEPBRIC BH OGJACTH NPETOPCKAr0 9IMKTA O <receptumn.

Bor®s Bkparuh ero xoxn mbrcheft '). Ho usganis squxra
TOCIOACTBOBANS 06N 00bIMail 060pPOTA, BB CUAY KOTOPArO
nautae, caupones u 1. 1. 6pamu Ha cebs 0cobrINE 06es-
neunTeabHeIMs  00buaniems (Garantieversprechen) nepexs
MXb KmienTamn Gombe yemieHHyIO OTBETCTBEHHOCT.

IIperopekiii samkrs omepes Ha 9T01h  OOFIuail, ycra-
HOBUB® HONHYIO ABiCTBATENRHOCTH TAKOro GespopMeHHAro
OfHOCTOPOHHATO BOJEUIBABICHIA N 00HEMs NPUHUMaeMaro
uwn obasarenscrsa ®). «Regiperem, nonumanocs, kaks Pax-
THYecKiil, GespopMEeHHEI AKTs MPUHATIN, BKIIOYAIONUI BS
cedt n momuamupoe obbuamiesrapaurin. «Odbemr ormbr-
CTBEHHOCTH oupebiderca cyxioMs BB KaKIOMT OTTEILHOMD
crydah 1o a1paBoMyV yCMOTDPEHIIO M Bb yBakeHie OCHOBHON
Vel Hawero WHETUTYTa i whmm yeunennoit ormbrerBeH-
HocTn. Bee uTo NeXMEB IO TY CrOpoHY OTRBICIBEHHOCTH
(smur was dariiber hinaus liegt») ecrs meorsbrersenusrit
ciyuait, T. e. vis major BB cmblCTh HauEro yueHiss [ibid.,
erp. 115].

Ilocemy ®®B reopin receptum’a vis major ecrs Besxoe
co0bITie, KOTOpoe He NOoINazaeTd IOLh IOTOKEeHie I [6e-—
3yCIoBHAsA OTBBTCTBEHHOCTL 34 BUHY CIYKANUXSB, TOCTeil
u maccaxmpons| um noxs mnomowenie 2 [ormbrersemmocts
aa furtum u damnnm ore TPETHMXD TMIYB, MOCKOIEKY
penumieHts He MOI'h  BOCHPENATCTBOBATH NOBPEXIEHie
aepess «Sorgsamste Obhut» | ?).

') Goldsclmmidt. Zeit. fiir Handelsrecht, II1. §§ 7, o, 11.

%) Goldschumudl, o. c. 334: «Hacronmyo eyuHocTh receptum Hago vemor-
PETL 8% NEPBOHAYANLHO NOAOKHTENLHOMT, a4 Wodanke npeInomuraoumics
obkuanin rapaaTinm.

Y Goldsclomidt, o. c. 3.
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Bt apyroms csoems 1pyxk |Zeit. f. H. R. XVI,
crp. 328 er.| Goldschmidt suipawaercs Taxks: «xb ormkbr-
YUKY HeEe ]Ipﬂ;\[’h“ﬂe'l'(.‘.ﬂ IIOlibl[l[CHHbIﬁ l\ilﬂ.CILlTa.G'L pavynTenn-
HOCTH, IO COfepkaHiio Koroparo omnpexbraracs Ont ero
QGHSRHHUCTB, HO HA4 HEero BoJjiaraercsa ,’.IUFOBOPUM'B nmin
3aKOHOM> OTBBTCTBEHHOCTH 3a M3BBCTHBIA «an sich» we-
oTBRTCTBEHHBIE CIyYan,—4acThi0 Ge3yCI0BHO, HACTHIO IPH
TOMH YCIOBIN, YTO OHM HE ABIAIOTCA COBEPUICHHO HEOM:-
spamumsiru gepess 1 WHEPBL, KOTOPHIA PN KOHKPETHBIX
()6C’l'0ﬂ‘l'e:ll|C1'Bax'b paSyMHO MPERIINCLIBAINCH C)BI il O'I'Bpa—
meHis coorpbrerpyromen omacHocti. Muaue rosops, o6m-
EM'b Oéﬂ"iaHHOCTH Bh TAKUXDL UCKIHOYUTEIBHBIXD CIIVIasAXD
onpegbigerca He 1m0 adcrpakTHOMY MacmTady paunTeib
"Hocru, Hanp. 1o «diligentian sce fipeaycmarpusaromaro
gyenopbKa, a 110 COJePKAHIIO KOHKPETHOU BOIM CTOPOHD
MM 3aKOHA, KOTOpas H3BBCTHBIA BB TAHHOMS ciyuab 1bit-
CTBUTEIBHO HNIN ﬂpe.’i}-'MIl'l'“BH'O HEBMHOBHBIA COéI)ITiH (Zu-
fall) depern wp xpyrv oxBbrcrBeHHbixt  Ccayuaess. [Lia
9TOI'0 HeOTBBICTBEeHHAr) Cﬂyq{‘lﬂ BL MCTOYHUKAXD yl‘lO'l‘peﬁ—
AAI0TCA BBIpAweHiA: Vis major,.danmum fatale ut. 1. Ho,
NUMEHHY, INOTOMY, 4TO 00 JaACTh HE OTBBRTCTBEHHAro Cﬂ}"la.ﬂ
MO¥eTh OBITh OLFpaHMTeHa oTh obnacru OTBBETCTBEHHArO
C.".[}"IRH He aécrpax’ruO, a KOIIKPGTHO HiIa OT,].'B,'IBIIQJ'O Ilpa‘
BOBAI'0 MECTUTYT&, WM IIPABOBATO OTHOWICHIS N HE MOMCIHD
CYMLCIIBOBAMY  KAKOIWO AUGO OOBCKINUGHAI0 U NHOBCI0NY G-
HAL0 NOHAMAA «GUICHICT CUADLY.

Taxosa teopin Tonpgmmupra. Ouuéxa Ionnyunra
ta, wro l. 1—3, 1. 5 § 1 D. 4—9, ons cuern sa ucuep-
OBIBAROLICE W IIPP[HI[HIH&.ILHOE VCI.:I.HOH'ICHIE oOpema orshr-
CTBEHHOCTH 3a receptum. Onb AyMals OYTeMB T0Jaro
MepeuncIeHis UcUepnarTs naei0 M OCHOBaHie OTHHICTBEHHO-
CTH U IyTeMb MCKIIYEHI N3dL 5Toro odbema HPIATH Kb
onpephreniro «vis majorn. Ha camomn we zbhak udeo,
receptum’a Ioaspumugrs wamn we gaers. Ouws we Croanko
00'BbACHACT S, CKOIBKO OIMMCHIBACT®L MCTODi0 receptum’a. U
IIOMHIMO TOT'O, 4YTO €ro 'HC'I'O})H'-IQCK].H 'MIIoTessbl caMm I10
cedb comHnTeIBHBI |[M He BCTpBTUIN 00OpEHIA BL VHEHOI
ﬂuTepaT)‘p’k!], ok He AAIOT'H MAEeH, yKasbIBAIOUen Ha 00a-
enz orsbrerBenroctn peuumnienta. [lo mpien Lonpamvngra,
BE 3JUKTH CTOATH PAZOME IRE DPAasiIniHBIA Bemu: Orphr-



CTBEHHOCTh 34 4YyXKY10 BHHY U OTWBTCTBEHHOCTH 34 CBOIO
Bumy ‘).

Oba obasarentecrsa CToaTh PAgoMs desr OPraHuecKol
CBA3M APYI®h CB aApyroms. HMxb He caasbmaers ogua xaxas
6o obuan uges. Bors mnowemy, meroah—us CYIHOCTI
MPABMIBHBLE, —KOUMB moansyercs Lomsaumuzrs, we mMors
JATh HAZEKHATO M HPOUHALO BBIBOfIA. « Vis major ects Bee
UTO TPeBBINACTH 3JAKOHHKIA PAHULBI OTBHTCTHEHHOCTIS.
Ho pass s1n saxonuss rpamuust oTBBIeTBEHHOCTH ABTO-
POM® HE oupexBieHbl, MOHATIE VIS Major OcTaeTCs NuieH-
HBIMD  OHPETEIEHHOCTH 1 TOYHOCTH, & 3TO IMWACTH BCIO
KOHCTPYKILIO, IIPEI0KeHHY 0 ABTOPOMS HAYaHO rhHHOCTH!

Thus xe METOI0MB, KaKbs u lonpammugrs onepi-
pyors w Dernburg ®) w Fger ®). A Tors u apyroit
VUCHBIT IOXXOAUTH Kb I1IOCTPOEHIIO |\ Vis major wuepess
IpesapuTenbHoe BhiicHeHie ratioslegisy yeranasmmgaromaro
YCUIeHHYIO  OTRBTCTBEHHOCTDL dipexupiamis. Oun, ogmaxo,
B B TV Ke OMMOKY, KAK'D W UXD TPEAeCTBeHHUKTD
Poapgumnvuars. Oun  crasie® “Swobsrie «HEIIPeog0NUMOM

1) Orebrernennocti. aa «Custodian (=«Anwendung aller Sorgfalts) 85 ero
Gopuymposkh (nomomenie 2-0€) BefeTH K ANNOGHONE OTBETOTBOHHOCTH. [Tpo-
THBT 3TOFO BLIBOAL INPOTELTYETH, BUPOTEMT, cam® IOInuMuIrs. Bd. XVI,
eTp. 325,

%) Dernburg. Lehthuch deés preus. Priv. R. IL, § 69, cTp. 158—160; Zeit.
f. d. priv. und 6ff. R. XI (1884), cTp. 344 cn; Pandekten, II, § 39, crp. 108—
T09; Biirg. R. II, 1 Abt, §69, crp. 148.—ARTOPE MCXOZHTH MAT TOTO coobGpa-
KeHiA, ITO NOBBIUIEHUAN OTBETCTBEHHOCTL ROJTOWEHA MIUE 1A LUPOMLIITIE H~
HLIXG  npegnpuHumareneii. Kro aaxmouaers KOHTPAKTSH, UCHOIAHAETH CBOIO
00AIANNOCTE, €CAN ONT BE JAHHOME Cayuah npumbngersn seio OCTOPOKHOCTL
saGorausaro 4enopbra. KTO OTnpapaiers npomeicent NEePeBOUHKA WIH X031-
HHA FOCTUHITMI(K, ILIIN 3KCIIOATHPYETH KeM. [OPOrY, TOTh 06d3ans K5 GoNL-
uiony. OHT IOMKCHB HEenpepLBHO 3a60THTHCA 0 HANGoxhe NANCKHOME obopy-
ZOBAHIN MpeAupiaTia, 4TO Gl OTPAANTE OTH VOHTKOBE, KAKT TEXB, KOTOpPHIE
BCTYNAIOTS CL HUMYE BR JOTOBODHBIA OTHOWEHIA, TAKB W TPETBHUX'E INIVH, SCTH
CHE MOUEL TIPEABHBTL PAdyMHBINE OGPAIOMB 3TOTh YOLITOKS u OTBPATUTH
oro ubiecooGpasunin mbpamu. Vis major ecmu mo. wmo HPCABLNALIT HE1081T,-
weckyio cuay. Ioan nocabpdeit HAZO TOHmMATL TO ¥TO NoO NpaBy MOKeTs OBITH
noTpefoBAHO OTH padBuTia Tenorkueckoit cuan. FTo Mo obmemMy npammry—
diligentia. Bt npoMbuiLIeHHbIXT NPesnpiaTiANL 3TO ecTh «Veranstaltung tun-
lichst das Publikum sichernder Anlagen».

3) FEger. R. H. G, (6 nag.) c1p. 129 on. Hexoman orn npen «Betriebsge-
falirs, KAKT OcCHOBAHIA yeHICHHON OTBBTCTBEHHOCTIN HeTESHLINE AOpPOr'h, OHT
JacTABNACTE wenbiHyo gopory orshuate: I) Geavenosno sa «innere Zufalls
(npaBmienoe  ynxnionupopamie Behxn OPraHOBL I BCErD . -/I. COCTARL),
2) yeaoBHO sa «iussere Zufalls (1BficTeia TpeTsnx® Amwe 1 codbiTia NPUPO/IBL,
AOCKORKY 3TH ABIEHIA MOTYTH OBITL OTBPAUICHBI I obesspexennt wkieco-
O0PABHEIMII 1 TPEOYeMLIMII O0CTOATENLOTBAMIT nbpasu octopoxiocTn); Cum. Ty

-

e KOHCTPYKIiI0 upn npavoil ceraku na Bger'a: O. L. G. Céln, 22 Ian. 1910,

Eis. E. XXVII (1910), 1 Heft, N 17.



CUIBI» Wb CBI3b Cb IOBBINIEHHON OOA3aHHOCTBIO NpPe/-
npiATisg, M, TAKNIMB 00PasoMb, NPUXOTAT'S WM KB OTOM-
JECTBICHIID «HENPEOJOIMMOl CHIBI» CO  «CAYYAEMB» WU
e Kb NPUHIMILY BAHBL ').

Oun yoyeTuan ush BUAY, YTO BEIDAMEHIA «ViS Mdjor,
«M@igr casus» YKagplBalOTh Ha TO, 4T0 31BCh BKIIOUEHO
whuro G6nburee, whMbs OTCyTCTBie BUHBI, WEMB IPOCTOH
«casusy. OrpbrerBeHHOCTE 3a «receptuni» ecTh HE TOIBKO
6orke crporas OTBBICTBEHHOCTh, HO U OTRBICTBEHHOCTD,
OKOSUIAACH HA COBCEMD JAPYruX’b IPUHUMNAXB, WEMB OT-
whrerpennocrs 3a «diligentia diligentissimi». He npunstn
HasBaHHBIE IOPUCTHI BO BHHMAaHWie M TO, YTO, MCXOAA U3
UPUHIMNA GUHDL, HETh3s CTPOMTDH IOHATIe « HENPEO 0 INMOiL
cuapr», 160 «HENMPEeoJoTUMAasd cuaa» ecth NoABUIL HOHATIA
cAyuds BH WMPOKOM'H CMBICTE 2TOLQ (€10Ba, a Cb TOUKM
spBHist HPUHIMIA BUHBI, KOHEZHO, HEMBICAUMO PAsTHvATh
oTThIBHEIE BB «CIyUasi»!

Il. O63exmusHbls meopiu, €ImposiLYyia NOHAMIe vis Major
HA NPOMUBONOAONCEHTU «KENADAMAYIOHHDIXE» U «GHID-
JrcnA0amayioRRbIXE» Hecyacmiid. Kpumuxa.

[TorpedHocTI, MHOTHX's OTpacieil xoaaiicTBeHHaro 06o-
pOTa HAUWErO0 BPEMeHIl BBEIIBUHYIN 00BLKILUGHYIO OMGILN-
CHIGEHHOCHIL W3BBCTHBIXD ONACHHING NIpefupiarid Ha O6ash
npopeccionansaaro pucka n swberb ¢p 1 SM'b— pasnuueHie
clyuaens HA BUyTperHie u BHBmHie: cmyuan AKCILTOATATIN
w cayvan B - axcruoatanin. Pomammermyeckis  uscrb-
qopanin Lonpamunara, He jgasas O0OBEKTHBHATO KpurTepis
I I0puAuuecKaro 000CHOBAHIA yKa3aHHATO pasnnuis, He
MOITIM  V/IOBTETBOPUTH 3allPOCOBE COBPEMEHHAr0 060poTa.

1) Konerpyknis 3repa He MOXETH HACH VAOBIETBOPHTE, T. K. OHA HC Aa-
ers phHuMTeAEHO HIKAKOrO oOBEKTHBHAI'O NPH3HAKA TMA nouatria «hohere
Gewalty. Konerpyxuia Jepudypra He O3HAHAGTH HIIYErO HONBUIATD, KAKD A
OTIBALHAIXTE NpPRaBaniil CHeniananpoBAHKY IO 3MG0M-IFOCHD PAIATENLHATO PEA-
CTABITENA JAHHATO NPHABAHIA, KOTOPAA 00A3MBAETE Kb HALIEKAUEMY 6eao-
nacHomy o6opygosanito mpeanpiartix. Ho kro ymycTHTE: 3Ty 06 A3AHHOCTS,
orpkuaeTh He TOIbKO, KAKSH AyMaeTh Jepndyprs, peakjcTBie HECOBEPUICHETBA
obopyjosanin («wegen der Unvollkommenheit seiner Veranstaltungeny), 1o
peahacTBie  wpenelpedcenin ANGOM.MAOCMIE PANNTEARHATO XOJANNA TOCTHIHIIIH,
uepeBodunEa, kopadenLmuka, KeaB3HO-IOPOKHAI0 MPETNPUHUMATEIA T T. .,
JKE eCIH BB JIAHHOME KOHKPETHOMD cayyat emy wpowh TOro HeIhdsA caknaTs
HNKAKOTO YlUpexa.



Hecrs noxperrs arors npoGhnt HecoMHBHIO npuHazIeRHTE
Exner’y. Fro wacrbgosanie cxopo sordcnnio MOy AAPHY O
reopio ['onvyumuara u npeponpexbamio nyrn, no koro-
POMY NOULTH 33 HUMB whible psb YUEHBIXD.

9xcneps |Der Begriff der hoheren Gewalt. 1833]
HOCBAMACTD PUMCKOMY IIPABY OTHOCUTENBHO OTPAHNIEHHY1)
NACTH  CBOEH PAGOTH [X01a MCXOTHBIME OVHKTOMD 1 Ge-
Per» cnoma saukTal, M cBOO Teopid oH BBIBOJUT'S 3%
OTHOUICHIf COBPCMEHHDBIX® KDYIHBIX'D mpeanpiarii ).

IIpexe Beero, DKkcneps numers OpuHUUI'L  orshr-
CTBEHHOCTH 3a «receptum» M HAXOAMT'H ero BH «Beweis-
notlage», b KoTOpOM®B HaXOAnTesl, KaK’b MCTeNns, norep-
whsuiit  nepeas UOBpEMTENeMD, T. €. mepeis mnautae,
Caupones u T. . u BL 0COGEHHOCTH —Ilepe1s COBpeMeH-
HBIMI KDYIHBIMU [IDOMBINLICHHBIMY IP@ATPIsTisiMm, Asropsn
UpuAUMACTS:  «ratio legis» mawbpenie Iperopa uepesan
BBEJEHIE «receptum» yCTpaHuThIBL wHTEepecaxs obopora
00bruHOE cTBCHEHHOE MOTOKeHIe HOTEPILBBIIALO, KACATENBHO
A0KA3aTeNHCTBA  BMHBI  Ha/ CTOpOHE IpeRupUHIMATENS,
[«weil er keinen Einblick /i dessen Betrieh hat»]| n
crbaare 510 B ymepds \pewumienra. Oxmun nepesoxe-
HieMs onus probandi axBer He momoun abay. Sxben
YMECTHO GOPOTHCA=ET BHIIOTHOMN nosunien [_«Beweisiiber—
macht» | nospeantens HyTeMD «3aKOHHATO SIMMUHMPOBAHIsN
BOUpOCa O Bumbw, [crps 70, mpmm, 43). Ilosromy, crporas
ormbrerseHnocTs I0MkHa  Tepirbrh UCKIIIOUeHie, ecim in
casu BT Ha auNO 3TOro «Beweisnotstand». Wuaue
TOBOP#, VIS major—na anrp, Torga, korja «der kasuelle
Charakter des Unfalls prima facie evident ists (ctp. 55) ).
A sro umwbers wmbero mume By XD Coyuasx’h, I-X'b,
KOTOPDIE BOSHMKIN 6HIb Kpyra abitcrsin [<ausserhalb» 1mo-
HUMAEeTCA ABTOPOMD BB HUCTO MBCTHOME 3HaveHin | orshr-
CTHEHIALO TPAHCHOPTHAIO MPEANPUHAMATEN W IPUIHHWIN
BPEA MePest csoe Boswbiicrsie naswk BHyTph 9TOrO npe-
NpIATiA, M 2-XB, KOTOPBIE mO cnocoby u curbs (Wucht)

') Croe oruomenie PUMCKOMY mpaBy JicHep®s onpeabmieTs vans:
«Corpus juris mepepans namn B6 aToME MYHKTE TPAROBYIO MBICTL, HO OFHEOAL
He odopMIeHHOE NpaBoBoe mNommTie. Passuri nocnbanee AL nepsaro ecrr
Haia 3ajgaqan (0. ., erp. 54).

) Exner, o. c. 55: «Liquiditit des Sachverhaltens zugunsten des Rezi-
pienten ist das Prinzip der auf «hohere Gewalt» sich stiitzenden Einreden.



XD I!pOﬂBTQHi}I O'IGBHJIIO HpeHl.‘lIIIal—O'l"ﬁ HCTP'}V-I?L@MJ)IG upu
‘%6]

Tahlrl\l'h 06pa3oms, Vis 111a_]0r ecTh SRIEHIEe HLONbIUHOE
u A6HOL, KOTOPOe BBICTYNAeTH Cb UPE3GLIMAIHON CUAOL
(Wucht), raks aro BO3MONHOCTH OMIBPAUEHIA ero prima
facie sammsercs wuckmouennoil. Camo ke sBIeHie 10MKHO
BTOPraTrhca BB HKCIIOATAUIIO WU3GHIL (KakDh MOnHiA, n
HPOUiA 3IeMEHTADPHBIA CHIBl IPUPOJIBI), 4 HE KOPeHMThCH
«innerhalb des Betriebes». Aprops 1aers rakoil npumhps:
1nob31s  CXOAUTT Ch Penbeh OTH  TOI0, Wr0 MAWUHUCTD
yvOouTh MOIHIed, W [APOBOAH IMINAETCS PYKOBOJINTENs.
3aker—vis major, néo wMoamis MMEETH CBOE TIPOMCXONK-
JeHlie 61y SKCITIOATANIN U BTOPraeTcs Bh Hee u36Hib (von
aussen). Ho ecnu wmaumbuers ymupaers OTb paspbisa
cepana, a1ben BB «vis major»; uéo BpeOHOCHOE ABieHIe
nwhiIo CBOMM'BS MCTOUHUKOMD CaMoro,  MamvuHHuCTa, T. €.
kopermitocs «innerhalb des Eisénbalmbetriebes».

Taxosa snamennras Teopis Dxcuepa. Kaxs sBuanw,
E)K(:Hep*b MONB3YeTCA  TAKMMK “METOOMB:  OHD  CTPOMTD
]lOHﬂI‘le \15 111&.]01' ma ecHonb l"lth 1eg1‘s. Ho c¢n ero
PAsCYNICHIAMU MBI BCe e COrTacuThCAd He  MOKeMb.
ABroph O0UEBMIHO _CTDOMTH BCIO CBOIO TEOPII0 HA O~
HOM'h OCHOBaHIM, T. K._ «Beweisnotstand» sosce wHe Onian
phuaroumMs 1A BBejenis «receptum» ).

He moxemd cOMacuThes U b KOHEUHBIMU BBIBOJAMMI
ero Teopiu. B ocuosb reopin DkcHepa neKNTH CKPHITHIA
HPUHIIMIIE,  BWHBI, 1‘160 OH'L IIBITAeTCH npﬂl\ll’l'pﬂ'l'b OTBRT-
CTBEHHOCTh UHh «receptum» ¢b 0OUIETrPAKIAHCKUML TIPUH-
wmoms orsbrersennocru °). Becs Bompoes o «vis major»
HHU3BOIUTCH MM'B KT 4YHCTO HO;II'O’I'OBH'I'C.'IBHOMY BOHpOCYO
uparb jgokasarenscTsa; HO paspbiieHie 9TOro Bonpoca, Ko-
HEe4YHO, He J'ia'l‘p.':ll"“liﬂ.e'l"lr Odﬂljﬂ ITPUHIIIRD orsbrerseHHo-

) Bw pusckonn npaph n npn remissio mercedis n Bk JpYrUXT CIy4AAXD
orRETCTBEHHOCTE NMOBRIIATACE JO NpegbnoB: «vis major» u, oaHaxo, 3rhkes He
MOmeTh ObTL 1 phun o «Beweisnotstand». YITo kacaerca «receptum» To ratio
legis mawe qaets L 1 §1, L 38§ 1D. 4. 9. Bs L0 § 4119, 2,1 6 C. 4,
24 MB HAXOANMT YKasania nua To, 4To «Beweisnotstand» ve drurs phiuratonuys
b Bonpochk o cymecrsb vis major.

2) Faner, o. c. 80: «wman sicht, der allgemeine Satz, dass jedermann die
FFolgen seines Verschuldens zu verantworten habe, lisst sich auch in unseren
besonderen Fillen gegeniiber dem Frachtfiithrer sehr wohl durchfiihren».
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CIH, & HOTOMY M He MOWelh Cay®HTh 6asol 11s mocTpoenis
NOHATIA Vis major!

Obmsicuenie u o6ocHosanie momaris «vis major» xc-
HEPOMD He Hamian couynersis Bs amreparypbs Ho koneu-
HEIE BLIBOABI €ro Teopim moayumin ogobpeHie, He TONBLKO
B JOKTPUHE, HO M BB repMaHcKoll HpPHCHPYIeHIin. Dxc-
HEPE:  CHPAREUIMBO  CUMTAETCA POJOHAYATRHUKOMS Teopin,
KOTOpast HUOAD NMEHEM's 002¢KIIUGHON TEeOPIM IPOTHROMNO-
naraerca HeIHEG cybaermusnon Teopin l‘o.-nqmmug'ra.

[pegcrasnrean obmexrunnoii reopin ') nonmvarors vis
major, Kakh «vis extraria», »p umcro MECTHOMS 3HAUEHIN
[«ein von aussen kommendes Ereignis» |, 1. e. vis gomxua
0e3yCI0BHO BOSHHKHYTH 6HIL NPeANPIATIA M ML BH e
JanpHbiieMs TEUeHim I0ihkHA  okafarh cBoe abicreie
BHYTpU 1pexnpiaris. Be srows cumsreab cobrrrie, umenye-
MO VIS major, ecrb cuiaa 00zeKmitsHdA Henpedomaspamuma,
T. €. HENPEeOTBPATUMAA HE TONBKO CIGIAMM JAHHATO TIPei-
NPiATiA, HO BOOOIE HUKAKHMD MBICTIMEIMS conpoTnnne-
HIEM .

A eb raxoit QOPMYTAPOBKOM MOHATIA «Vis MAajor» MbI
He MomeM’s coriacmfbed. Mer phmmreanno 1IpoTecTyY eM’s
HPOTHR. BUHECEHIA HLLPEIOMBPAMUMOCHIL R onpexbienie
noHATIA Vis major ).

) Hafner. Ueber den Begriff der vis major (1886), crp. 65; Hilder. Ucher
vis major. Krit. Viertelj. XXVI (1884), ¢vp. 535. Han crapoii ANTEPATYPLI CM,
Glick. Ausfiihrliche Erliaterungen. Teil. VI (x800), § 490, erp. 120; Mom-
msen. Die Unmiglichkeit der Leistung (1853), § 22, orp. 253; Puchta. Pan-
dekten, § 314, crp. 431.—Ipyryro dopmyaunponky KOHCTPYKIUN JrcHepa jaers
1t Rller-Brzbach. Gefiihrdungshaftung und Gefahrtragung. Arch. f. civ. Pr.
106 (1910), eTp. 415, 417. Ows CTPONTEH monsTie vis major ¢k Touxi sphuis
wren «Gefahrtragungy, moan xakomoil OHB MOHMMASTT ROAMOXKHOCTH «die
Gefahr zu beherrschens. Vis major ectr Bce 10, uTo He mowers 6wt Bywh-
HeHo C5 ToukM 3pbhin «Gefiirdungshaftung»: «Is ist iiberall das nach wirt-
schaftlichen Grundsitzen noch Ausfiihrbare als die Grenze dessen anzusehen,
was von einem Unfernehmer bei der Bekiimqlung der den exqonterten
Interessen drohenden Gefahren verlangt werden kanny» (eTp. 415).

?) HoBuanwoMy, HA TAKYVIO NMOCTAHOBKY BONPOCA OKAZANG phmatouee sain-
nie BEIpANEHie PHMCKIX® IOPNCTORE: «vis major, cul humana nfirmitas rese-
stere non potesin (1. 1 § 4 D. 44, 7). Tawkan woucrpywiisn HEUpPABNILHL, CB
TOKH 3PEHIA ViIenis caMmxy PHMCKHXT topacToBs Ha camonn xbak, pamckie
HPHCTLL OMTATHCE ITOMH  sHBmunvn dopMyramu cosgarth miuwe vhHn cooT-
shrereis yuenia o vis major en npumimunom . Buiel, Oun HONB3YIOTCH  STHMH
BRIPKCHLAMIL 1T TOI/{A, KOIJA NDPHROUMEIE HMH HPUMEDET NOKASLIBAIOTS, 4TO
BB ALk yeranommenix vis major moBce e BaKuA OTBPATUMOCTE WM HEOTHDA-
THMOCTL ARTEHIs, M 4TO 4ACTO jaxke Ge3YCIOBHO HEOTBPATHME cayuait mo-
HETL OLITL  PAICVATPHRACWS He Kak®: vis major, a xawh NpocToit csus (cp.



Bo-1-xb, passb ecth abCOMOTHO HENPEOJOTMMbIA ARBIe-
uia? «Latrones». «hostes», «praedones» MOryrTs OBITH
YKPOUIEHBI CHi1010 Opyis, «vis fluminis,—aequarum, maris»
Moxers Obirh obeaspexieHa jgaméamu. Bo-2-x», muoroe
HelIbJ3A IIPE:(O'I.BPRTHTL l'lpl«"l OTIIPEI.BHEIIIH ]'IPO'\-IBIC.TI& 1 BCe
we He ecth «vis major». Hanp., crphrounuxs repsers
r1asns 01T MCKPHI, BhuleTbBuIeN n3® npoxojsamaro nobaza.
MoKHO 1M yTBEPHAATh, YTO JbiMB. BBIPBIBATOMINCA U3b
TOKOMOTHBA M 3ACTUIATOMIN Imasa kenrb3Ho-J0POMHATO eIy -
waw@aro, Mowers Obrrh yerpaHenn? [epmanckiil Peitxere-
pF‘IXT'B OTB'E;THII'I)-—H'BT'I::, H BCe Ke He HPH3[IEL'1'I) HAIIUYHOCTH
vis major (R. G., Bd. II, erp. 147).

Fue npumbps. Phskiil csucroxs maponosa nyraern
Jomajeif, OHnm MOHeCTU u npuunHUIN Bpexd. Peitxcrepuxrs
e npusnars ayben «hohere Gewalty, xora me mowers
6bITE M phun o npegorsparumocts, sroro csucra. |R. G.
21 Apr. 1910, Eis. E. XXVIk (1910), 1 Heft, Ne 49].

Hnu Takoit ciydai: BaFOHOBOXATBIIL 1EKTPIIECKAT0
Tpamsas, BUAA Hecyuiics agToMOOMWIb, OCTAHOBUI'L TPAMBAIL.
Apsromobuns Bphsatca pe epeaHiin sarows. Ciayuain Obrn
HEeNPe0TBPATHMD, Ch/TOMKN BpBEHIS TPAMBAIHON 3KCILIOA-
ramin, ogHako PenxCrepuxrt™s oTBeprds 3aHCh HATUIHOCTH
«hohere Gewalt»[R. Gig Febr. 1911, D. 1. Z. 15 April
1911, crp. 595}

Taxums obpasoms; Kpureplit Henpedomapamnuoc ni co-
BCEMD He IPUrogeHs B xBmh BHIPAGOTKM NOHATIA Vis major.
JT0 UYBCTByeT’h CaM’b IKCHEDB, KOTODBIH ITPUBHOCHTH
croga eume (GOpPMATHHBLR NPU3HAKB: «prima facie Hempegor-
BPATUMO BCE, YTO CBb HENPEOIOINMOIl CUION BTOpraercd
u3eHIL BH OpenpiAtie, xaks upessruainHoe cobsitie M,
Ha000POT’D, prima facie mpezoTBpPaTUMO TO YTO BO3ZHUKIO
GHIIIPN npe,mpmrm» ‘

Dra 1‘e0pm He HaxOaMTh celOb IojTBepKIeHia BB HC-
rounmkax®s '). Ona u noruueckn zeobocHosaHa. Boauu-

mamp. 1. 15 § 2, D. 19, 2), u, oGparHo, orepaTnyui cnyuaii, nanp. «fugae ser-
vorum» («qui custodiri non solent» L 18 pr. D. 13, 0), upuuucaAerca kn
weasus, quibus resisti non potest».

1) Pu\{cme HCTOMHHKI HIMEro He 3HAITE O padTaveHin AHIIMPU W AN
upegnpiaria. [Isa mhcra, rak yuovnmaercea pubumHee nponcxokaexie cnyvasn
1. 24 § 3 D.39, 2 1. 30 § 4 D. 1Q, 2]He yKA3LIBAIOTH HA YTO, KAKE HA CYU[C-
orBeHHAll MoMmenTs vis major. Cm. K. Brunner. Die Hal'tung nach biirg. R.
und die hihere Gewalt. Boun. 1904, crTp. 78—30.



KAETD  BOMIPOCTL: HOYEMY IDAHMIBI MEXAY «Vis majors u
€Casus» Ha1o onpe;YRIITL 10 TAKOMY CAyuaitHOMy MOMeHTY,
KaKh MIbCHIO BOSHWUKHOBEHIS NPIYMHBI ApieHis? Yxasamie
Dxerepa Ha TO, uTo BCh HecuacTis, BOSHUKAIOWISA GHYIMPU
mpeanpiaria, prima facie orsparumpl. me BCerjga OnpasIbI-
Baerca. Ilpeacrasums cedh To1p We cayuait co crpbnou-
HHKOMT)._, I}'O‘l‘epﬂﬂlﬂl'li\l']- rmass OrT'h }ICK]_)]'_)[ llH.pOBO-"]El. Cﬂ)"laﬁ'
STOT’> HENPEAOTBPATUMD,- Ch 9TUMB OBLIU COTIACHBI 0%%
CTOPOHBL M CyAD,—a BCe K€ OH'H MWHETH CBOE HPOMCXON-
denie «sHYTPH upezupisrisy. Takuws 00pasoMs, yxasau-
HBIT MpusHaK® (MBCTO BOSHUKHOBEis HPUUTHEBL SIBIeHis)
He MACTD BCErja PyKa BB PYKY Cb MOMEHTOMD Helpe-
porsparnmoctu. Hecocrosrennno wmacts kakoe mubo
SHAYEHIE M BH «HEOOBIMTHOCTH» ABIEHIH [<ob der fragliche
Unfall im gewéhnlichen Ieben zu gewirtigen war oder
nicht» |. Hanagewie, wuanp., PasOONHUKOBs BB JaHHOI
MECTHOCTH M BB JAHHYI0 SIOXYy MOWeRs IIPeCTABMTLOIL,
KaKh ABIEHIE He TONbKO He HeokmiauHoe, a, Ha060pPOTS,
OKHAAEMOC M IPEBUAMMOE, (M MCERKS ABIACTCA «Vis majors!

Hl. Teopiu, cmassawin nowgmie rvis major 63 c683b (3
uoeed custodian. Kpumura.

Ha pazy cb wpapugionno npornsounonaraemsnn cyGrn-
CKTABHBIMI 1 OOBEKTUBHBIMU TEOPifaMN BB nopbimen num-
TepaTypb BRIpOCTAaET® Tpeyhe Haupanienie, crapamee 10-
HATIE «ViS major» BB TBCHYIO cBA3L ¢b uaeeit «custodian.

Laaswbitmamn  npecrasurensvu  sroro HANIPaBIeH1s
apuores: Windscheid *). Biermann ®), Baron N u Bruck-

'} Windscheid. Lehrbuch, II, § 384, erp. 399—j00.

3) Biermann. Verhandlungen des 22 Deutschen Luristentages. Bd. IV
(1893), eTp. 30—44, 57—64.

) Baron. «Diligentia exactissima» sn Arch. f. civ. Pr. 52 (1869), erp. 44—
ab; ero xe: «Die Haftung bis zur hoheren Gewalt», Arch.—Pr. Bd. 78 (1892),
CTP. 204 ¢x.; Puandekten (9 nay.) § 237, cTp. 422, ABTOPE HACTANBACTE HA
TOMD, 4TO PEnUmienTtTs 0 HCYOMHNKAME oTBEYaeTh Gean coobpamenin BIHA
«custodiae nomine» n npuxognTs KB BRIBOZY, MTO T. K. «custodia adversus
vim, cui resisti non possit» ue MOMOraeTs, Kb VIS Major HATO NPHUHCIITE BCE
«was nach den Verkehrsbegriffen als uniiberwindlich zu gelten habe» (crp. 204).
ABTOPE monaraeTs, uro «custodiay G mmon wopuiudeckums «Denkformy
AnA BBEJEHIA  OTBETCTBCHHOCTH aa 4ywcymn GuKY, M 3ATEMD puMckie ropueTLi
u3s 370it «Denkformy jgomkun G cphnars BHIBOAL 00% orTshrernenHocTn
3a cmyyaii («niederen Zufally). «Uniiberwindliche Zufally ocTaeres sa 60pTomMs
ITUXE OTBETCTBEHHLIXD cayuaens u ecTh vis major. «Die Uniiberwindlichkeit
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ner ). Dra reopis mce 6orbe m Gorbe ympauusaercs BB
mareparypb Bonpoca u sckoph, ObITh MONeTB, jawe Oy-
AIeTH CUNTATHCA T'OCHOJCTBYIONIEH, XOTS TOIKOBAHIA UCTOU-
HHKO]’I'};, NMPEeITTONECHHBIA Ilep(!‘]l’lCHEIIHI)IMH MHOI VUE€HDLIMM,
He YIOBIETBOPNIM IODWIMUECKYIO MbICab XX shKka, 1 BB
Hophiliee BpeMs BOSOYIKIEHD MHTEPECh Kb IEPECMOTPY M
Gorbe geraanHoNmy n3crbIoBaHio PUMCKUX'E MCTOYHUKOBS
BD YKa3aHHOMB HANPABIEHIN.

Usn wowbitmmxs npeacrasureseit aroro mHanpasteis
MBI MOXEM’b VKa3aTh Ha pycckaro yuenaro npod. F. [laccexs.
Ons raxke craBurs moHaTia «vis major» m «custodia»
Bb B3AUMHYIO CBi3b, HO €TI0 MEeTOJZONOTMYEcKie IpieMbl u
KOHEMHBIE BBIBOIBI 1 BOOOmME OOUH Xapakrepd pPaboThl
OTIUMACT'D €10 TPYAh 0T TPYAOBS €ro NPeUIecTBeHHIKOBS.,
B cnoemnb mupoxo sazyvmamHOMB, HO He OKOHYEHHOMD,
ucarbgosanin: «Ilousrie nenpeogoaumoii crursr (vis major)
Bb rpaxiaHckoms npasby» |Yweubn 3amucxu Mmmeparop-
ckaro IOpresckaro Yumsepeurera 1901, Ne 4; 1903,
Ne 2 u 3| mpod. ITaccexs dnaausupyers Beh I0roBOPHBIA
OTHOIWEHIA, BB KOUXDH YETAHORIGHA ULOBBIUEHHAT OTRET-
CTBEHHOCTH JOKHNKOBB, WMEHHO OTBBTCTBEHHOCTH H 3a
«custodia», uro osuawaeT’s OTRETCTBEHHOCTH 10 npexh-
TOBb  «VIS majorns

Arrops Ha mepBOMB Iawh cranurs cebh sajaueit
Co6paTh TEKCTHI, WKASBIBAIOU(Ee HA NOBLIUIEHHYI OTRAT-
CTBEHHOCTH JOmKHUKA *). 3arbms, OHB yCTaHABTMBACTH

ist micht subjectiv zu fassen» (crp. 294).—Teopin Baron’a Berphriia vensure
BCErO COYYBCTBis B mrreparyphs. CKPLITLIMG 06PasoMT oHa BeeTh KT Vera-
HOBACHIIO CIyMAeRS, TPuHIMAUUXE % culpa levissima. 9To cosmaers, uo He
Heraers NpusHath casms asrops. Arch. Bd. 52, erp. 43; Bd. 78, crp. 200.

1) Bruckner. Die custodia nebst ihrer Beziehung zur vis major. Miinchen,
1889, § 32, crp. 254 ¢, § 33, orp. 282 e M b onpexbreniu cogepHatin
nouaTis custodia uw sn onpepfrenin  o6ractn npuwbnenia sTOro HOMATIA,
Bpyineps maern apyric npusnakn, ohvn Bapown. Owns npiuuwciaers wb vis
major Beh HecuacTin, NPOTHRG KOTOPHXT [0 OGWEMY ONRITY ABIS HUKAKUXE
nE1ecoo6pasnkINgG CPEACTET OTBPAIEHIA, WiH seabIeTRiC cunsl man BenkieTaie
BHEJAMIOCTH, Ch xoTopoit oun nacrynami Custodia oHB KOHCTPYUPYETH, KAKT
«Garantiecustodian. Cy. B ocobeunoctn 8§ 16, 17, crp. 134 —103.

3) . Ilaccexs (crp. 11) Hawupaers cpoe macrhaoBaxie o sankra de
recepto, 0 KOBME BRIDAKACTCA TaKh: «TAKDL Kak's obmiit npmanaxs (Geaycios-
Ha#x oTBBTCTEEHHOCTH I Ja BHHY I 84 Cay1ail) HACTONRKO NPOCTE, YTO HIKA-
KAXD 3aTpyauediit npu ero npumbHenin, oveBHTHO, BOHHKATI HE MOXETH, TO
H CTENeHh ACHOCTH BCECH HOPMBI CTONMTH B%H NPAMOIl 3ABHCHMOCTH OTTH BTODOI
ed MonoBuHKL, OTh onpexkiaenia nouaria damnum fatale wmn vis major. Bes
sajiaia CBOAMTCH, CnbloBATeNALHO, KB OTHICKAHIK TOYHATO KPITEpix, HA OCHO-



cogepuanie s1oit ornbrersennoctn. U, HaAKOHeI'b, 3ambyas
NpOTMBOPEUIA BB HCTOUHMKAX'D, pasemarpuBaers u 1h
TEKCTHI, BD KOUXD 0BbIHEHHAA OTBBTCTBEHHOCTL JOMKHIKA
VKUBACTCA CH OTHRTCTBEHHOCTHIO, 6a3NPORAHHON Ha HpuH-
MUs 2Kl duHsl (KOMMO,I&'I‘apiﬂ. sanorojepmarensd, apeH-
aartopa w t. 1.). ABTOps nbITaeTes VCTPaHUTE  9TH upo-
TuBOpEYI BB OxHOM  wacTH  TeKeTOR® HCTOPNIECKUMT
TOIKOBAHIEM'h; Bh IPYTOI YACTH — TAKMMD pascyxaeHiems:
¢CCIIT OKAKETCS BOSMOKHBIMT ONPEABINTD, K'h HeMy, HMECHHO,
CBOAMTCA OONACTh HEIPEONOINMON CUIBI I ecau OKaNeTCcH,
4T0 067ACTh 5TA BKIHOYAETH BB celh 6esyCnoBHYIO OT-
BRICTBEHHOCTH ML 34 TOUHO onpexbiaennnia cobrrris, To
HE TPYAHO NPEACTaBuTH CceGh, uT0 BB OCTATRHOME Kpyrh
IeKANMXD  HA  J0DKHMKE  06s3aHHOCEeIl OTH HEro m e
Tpedyercs GonbmAr0 WEMB « PAUNTEIBHOCTE XOPOIIAL) 10~
woxostnua» (diligentia diligentis). “Fipn stuxs VCIOBIAX D
OTHETCTBEHHOCTD 10 TPAHMILL HENPEOJOTUMON CHTDI MOMWET'D,
OUEBMIHO, CYWIECTBOBATE BLY OTHOMS U TOMB WKe HOPUIN-
MECKOM'>  OTHOINEHIN DPAIOMT &b JOTBETCTBEHHOCTHIO 42
1eTKyI0 RuHy>» (crtp  133).

IIpaBunsuer mux Mero 010 TCCKe upiemsr agropa? Haws
Aymaercs, Uro—HuiaNABTOPL nonaraers, 1ro mormuecku
MOKHO TIDUMUDIED HAYaT0 6UHA Ch HAUAIOMD ITOBBINICH-
HON OTRBTCTBEHHOCTH 00 riy major.

Henpeopoaumast ™€n1a—ie —ecrs KPyI's  COOBITIN, 3a
KOTOPBIA OTRAYAETS TOMKHUKD HA PIALY Cb OOUMD IpUH-
UATIOM>  BUHBL. DTO— JOIMYECKN HECOCTOATeILHOE yTBepK-~
aenie! Eemu 6rt o orsbuaio sa euny—-vis major (=xpyrs
TOUHO OnpeABIeHHBIXD  CoBbITii), TO, MoWanyil, He G6b110
OBI IPOTUBOPEUIS rOBOPUTH O COBMBCTHOR OTBETCTEEHHOCTIH
sa to n gpyroe. Ho wxommozarapiii u gp. orwhuaiors sa
BuHy—+-0Jo rpamuns vis major! Huaue FOBODA, STU JOMK-
HIKY OTBBIAIOTS 84 BUHY 432 KPYT'h TOUHO ONpexhienupixs
cOObITiil, He KBAIMQUIUPYEMBIXD CaMUMTL e I. Ilaccexoms

BAHIL KOTOPUro jpasnoe cobuttie MO0 OB GHITL OTHeceHO AHGO K1, rpynnk,
TAKD CkadaTh, MPOCTRIXD CAy4aess, an6o Kb rpynmh THEXH, KOTOPWE A0:MKHEL
OuITL OABEAEHBI MOAT mouaTie damnum fatale mmn vis majorn.—Beaycnoniyio
OTBETCTBEHHOCT: nautarmin aBTops CTABHTH BE Henocpejcrrenny n rhenbii-
UIyr0 CBA3L CB nouATient gnstodia (crp. 33). Taxnas nyTem® anrops o6hug-
eTh JATL NPEACTABNEHie 0 MATEPIAILHOMT. COCPAAHIN TONATIN nenpeoiomnMoii
cnau (erp. 100).
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sa vis major (furtum, rapina mr. 1.). Ilosromy, sompocs
o cymecrsh Vvis major ocraercs OTKPHITHIMD, ') M yKasaH-
HOe pOTUROPEIIe HeyCTPAHEHHRIM'D.

Cn wmepBpix® we crpaunnd nscrbiosanis 1. Ilaccexa
nano Opuro npefsuakrs, uTO onpexbmeHis vis major OHb
ne jac1e. B'p camomb abrk, asrops nurgb ne gaers Ho-
OBITKM yrayOuThes B'h «ratio legis» nopeimeHHon oTnbr-
creennoctv. OH® amun, BHIACHAETH KPYrd THX'B mpoucue-
CTBiil, 32 KOTOPBIA oTBbuaeTd TOT's nan APyrof oTBETUNKE *).

Brisojs! asropa csogaresa kb erbaviomemy. Orpbrernen-
HOCTE [0 IIPGJ'B:IOBT) "is maj()r HEenbL3" KO][CTP}'HPOBE{TB,
Kak’b OTRBrerBeHHOCTH 3a MI000HM Cayvail yTpaThl MiIU
nonpexenia seuyt. Ilo csoemy cogepwaniio ona ecrp or-
whrersenHocTh 3a custodia, T. e. OesycioBuas OTRBTCTBEH-
HOCTL 3a onuperbieHusst colbiTia, uWmenHo: sa furtum,
rapina, pauperies, fugae servormn qui custodiri solent
[damnum iniuria datum ciopa gtie sxogurs!]®) (erp. 105,
224, 149—150, 162, 238).,9r0, umerno, umwbers mbero
B0 BCBX'B THBXB Cnyuasxs, KORAa €ojiepkanie 00s13aTenbCTBA
CBOANTCH Kb BO3BPAIEHAIO \IO:DKHUKOMD IIO1YYEHHOH MMD
OTT Kpeanropa mHimBhiyaanheil semm (crp. 224, 239).

HUraxs, aBropb, Kaks MBI BUAMMD, BBLICHAETD: KO
muno orsbuaern/ 3a custodia m 3¢ umé orsbuaers auo,
orsbuaromee wh TOMbB WIM APYIOMB PABOOTHOWIEHIN 34
custodia. Ho urdwzakoe custodia? "Ivé raxoe vis major?
Ha »ru sompocst »n rpysb Ilaccexka orphra mbr He
HAXOAUM b...

Boabe 6oraryro b OTHOMEHIN BBIBOJAOBD IIONBITKY
BBIACHUTH IIOHATIE vis major Ha uae’k custodia gaers opu-

) D10 mommeHT NPHAHATL B peavasTarh onrnNs pajcymieHiit (erp. 133—
150) camp astops. Crp. 150: «Ecmi e #r0 Taks n ecmt KOMMOATOph Abii-
cTBUTENBHO He oTREuYaeTn OCaycmoBHO Jawe M MO 3THME HCKAMB, TO Beh
JOKA3ATENLCTBA €ro OTBBETCTBCHHOCTH O TpaHillh HENmpeojoauMolf CHILl CBO-
AATCA K'h BHIPAKEHIAMT. OG1IAr0 Xapaxrepa, HE JAOU(HME BOAMOKHOCTII OIpe-
mhmrtn Hmckaiimums ofpasoms coxepxanie tawoil orshirersennoetn, a, k-
JOBATENEHO, 1 COJAEPHAHIA TOHATIN HENPeoJoIUMONl CHIL,

2) IIpu 3ToM% ABTOPL MONLIYETCA IIABHBIMT o6pasoms TAKIIME MeTOJ0I0~
HYECKHMD [PICMOME: OHB BhRIICHASTH—umBeTs MM cam® OTBETYMKE NHYHBEC
W Ben(Heie HCKH K NpasonapyunTemio (MorpejuTenio, MOXNTHTETO It T. /T.).
Yreepyrrenuubii o851 Hi 3TOTH BONPOCH €CTu VKAJATENb IHTEpeca, nemxa-
RO BB OCHOBAHIIT ICKA: HMEHHO, €ro MMYHAA OTBETCTBEHHOCTL MOEpexh f10
KPeanTopoMs,

3) M nautae, caupones, stabularii orabuaots 6esvenosHo u an damnum
(crp. 162 upnm.).



runasnoe cownnenie AL Brumner’u [yx. cou., crp. 49—
52, 61—75].

Bpyuneps 81 ocHoBy cBouxs II0CTPOECHI KIaj1eTs npe-
TOPCKI 37uKTh 0 receptum. Mormsoms moBsBIUIenHof o1-
WBTCTBEHHOCTH nautarum u T. 1. ABIAeTCH 0C0060€e OTHOMCH e
aoskpea [ 1 § 1 D 4, o «quia necesse est plerumque
fidem eorum sequi et res custodiae eorum committere»|
Nex1y «recipienti» u «recepti». Dru mocrhamie no HeoG-
XOTIMOCTN 1OBBPAIOTS ceda M coum Beuw «custodia» co-
Aepwareneil TOCTUHHWIE U T. I ITostomy «mnautae» ete.
OTBRYAIOTS TaKbh, KaKb OYATO OHM MOTIATUBO O PHHAIN
rapautiio «custodia» u BB 5TOMD KU CYIUHOCTH OTRAT-
CTHEHHOCTU BILIOTH 10 «vis major». Bek 16, koroprre
OTRBYAIOTS 10 npexbrons «vis majori, «custodiae nomine
tenentur» (1. 5 pr. D. 4,9), T. e._vis major onpexkmercs
FpaHnmaMu  BOSMOXHOCTN Hebeadpesyinbrarnoil «custodiar.
Bb stuxw  cayuasxs, aunmo ofebuaers sa BCe, 4TO OHQ
MOII0 0Ge3BPEUTD  1epess  IMUHYI0 OXDAHY Wi uepess
NOCTAHOBKY CTOPOKA.

Ir1a «custodiae praéstation ghiicramrensio ects whuro
Apyroe, whwnb orshrersennoers sa diligentia boni patris
familias. Bawuo a6y momto nn obasannoe xu «custodiay
MO NP HOPMANBHBIX®  VCIOBIAXB OKa3aTh 0233 0c06aio
HPUIIM0GACHIAL COTPOTUBIEHIC GHE3UNHO TIPOABIHHON npo-
TRh Hero cunb. To wro rakas «custodiax (Qaxrnueckn
BOOOLIE HEe MONeTh OBITH NIpOBEZeHA I ucrpe6oBana o1'b
A YKa3bIBAeTH HA TO, YTO OCHOBOM OTBETCTBEHHOCTI
ne saprierca 31bes culpa. «Custodiae praestatio» ecrs
opuieckas  Gopma  MblTeHis, Koropas obnersama prm-
-MIHAMB BBECTH B'h NIPABO OTBETCTBEHHOCTH 10 Hpexhioss
vis major. Haup., kro méo xnagers xamens wa PeIIBChL.
Hotsns eme—ne »r sugy. Ho wxavens HPOOIKALTh j1e-
#aTh W HanerTheuiid nobsab CX0IUTH b pensen. 3xben
wbrb—vis major. W60 xamenn MOT'B OhIth Nerko ycrpa-
HEH'b 1eI0BBUeCKUMD BMBIIaTeI5CTBOM D 10 npuxoa nokaza.
A ne muwbers swauemia 10, wro werhsuas JAopora Tia-
TEILHO MCIOMHUMIA CBOKO OGS3aHHOCTE 0OmIe OXPaHbI Iy TH
uepes’t CTopoxel u crpbiounnkoss. Ho ecmn IPECTYIIHUK
KHTIAeTH KaMeHh Bh NOB3AB TaKs MOSAHO, 4TO Hecuacrie
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besycnoBHO HE MOrTo OBTh ycTpaHeHo,—Mbl nmbem’s vis
major ').

Takopa reopis Bpyumepa, 3acayra Bpynuepa sakmo-
yaeres BB TOMB, UTO OHD 10Kasalh 1O IOIOKeHie, "To,
Kak’h CyOBEKTHBHAA, TAKD 1 OOBEKTMBHAA TEOPIN Heus-
GIKHO BEAYTs KT UPOCTO 6UHO6HOI oTwhreTBeHHOCTH, 100
Beb oWh KacaTensHo rTpedyeMaro CONpOTHBICHIS COOBITIH
NPAHEMAIOTS BB PAsCierTs He KOPOTKO ONpexbrsemslit
[semocpeacTBento nepenns sropueniems Cipt|, a Heonpe-
AbieHHEBIN NPOMEKYTOKs BPEMEHM, a IOTOMY OHB I0MKHEL
GBI BEPHVTLCA KB BOMPOCY, MOLIO M jJaHHoe colnrtie
6urre  npegorspameno wmm whre. M oraks xaxs owb 00-
CYKIAIOT S ATy HPEJOTBPATUMOCTE, TO IO «IIPEIBIIAMOCTI
COOBITIA», TO 10 «OKUAAEMOCTH OTH upepnpiaria hkreco-
06pasHBIXb MEBPB OXpaHbI», OHB_ BO3BPANAIOTCI KB OT-
BETCTBEHHOCTH W3h  8UHb, MO0 &VIS™Major» CTABATDh BD
CBA3H Cb HMeell, nexauen Ha HpeanpuHuvarend, Kakb Ta-
KOBOM'B («mit Riicksicht anf seinen Bctrieb»), 3200 TTMBOCT I,

Hajgo npnspars sa DpymHepoM® Ty 3acnyry. 4ro OHB
IOCTABMI'L M3YUCHIe CHOPHATO,BOMPOCa BE CBASL Ch OBITO-
BLIMH YyCIOBiAMH 9MQXM 1), JOKA3anh HEOCIHOPHUMO, 'ITO
phuarouee aisi BBEIeMs «receptum» suaueHie nwhio e
«Beweisnotstandy», xaxs aymam pamsme |Exuer], a ro,
yto «necesse esty plerumque eorum fidem sequi et res
custodiae eorum committere» [I. 1 § 1 D. 4. 9]. Cs
TouKn SPBHIN HTOr0 MCTOPMUECKAro IPOMCXOWGICHIs Tecep-
tum'a, METOh ABTOpPA IPH OTHICKAHIM ViS major, Kans
Brbmueil  rpaunipl  OTBBTCTBEHHOCTY  IPEAIPUHUMATENS
(. 3§ 1 D. 4. 9) mogkymaers Hach CBOeil 0OOCHOBaH-
HOCTBIO.

M Bce ke MBI nomaraemb, uro «custodia», xaknm ee
HOHNMAETH ABTOPB, OC3KOHEUHO ChYKUBAETH IOHATIE VIS
major ¥ BegeTh Kb upeawbpHOMy pacumpeniio orsbr-

1) Bute npuwbps. MamnnieTs nopaxaerces yAapows wim  Mouieil, mpes-
nogoxnME, Baberh ¢p MCTONHEKOMT. Jxbel HEI'B—¢BHYTPCHUATO» CAyyad.
Ho pms wen. goporu 3akes abThs «vis majorn, /fawe ecin 4epessn 3TO nohkaxn
morepnuth kpyienic. M6o wecuacrie Morio GniTh clopa ofesspexeno Hepess
pMBlIATEILCTBO yeTonbKa, ecan  Onl Takopoit mHaxomwics #a wamunnb. ‘Iro
sakoporo na mawnuh He ObUTo, He MONETR OMTh RAEBHEHO BT BuHY Kembanoil
goporh, no ona see we orpbuacTs, w60 dag wea wL fAanHoMs cayuab ahrn
vis major.



crsenHoctn penunienra! Muoroe, sechbma mHOroe Mowers
ORITL OTBpAIEHO uepesh BG BpeMa HpUHATYIO «custodias,
HO BCe e Oblrb «vis majors! ITpumBps camoro we asropa
(ctp. 89): maccawups orgams wrn Garaws Gowmby, KoTopas
W B3PBHIBACTCS. ABTOPDB TOBOPHTE, YTO 33BCh—Vis major.
Ilouemy?! Passh mecuacrie He MO0 6BITH NpexyIpPeRIEHO
(xors 6BI BB Hamems mmmneuin] HaIekAmEen u CcBoe-
Bpemennon «custodia»? Feaw ygapurs monuis mp Maum-
HHCTA M MCTOIMHUKA. HE MOXETH OBIThH l'.l'k'-ll"[ 0 Jame MBbIC-
ammou «custodia», mo ogHON mpocToit npIHE: MEpb1
OCTOPOKHOCTH NPOTUBH TAKNXB HEOWUIAHHBIXT ABIEHIN,
KaKh «ViS Major» BRIXOJATH 3a NPeXBIABI TeXHUUCCKOIT
ecustodia», un6o «custodia» npegmonaraers, urTo HACTY-
ILIeHIe CaMOro ABIeHis ex ante ObUIO TPeTBUIMMO HACTOIBLKO
3a0;1aTOBPEMEHHO, YTO MOKHO ObLI0 OBI UPUIOWKUTL Geds
upuroTosienia coormbrersyrongft MBEpbr oxpamst Ho o
KaknxX's MBpax® OXpaHbl MOKETHh nrru«pbub, Korga Munres
nokaxs 8B orkpeiroms moxk? Ilpasia, asropw rosopurs,
UTO He BAWHO, BBUIIOIHUMS (M1 BOOGUE COOTBBTCTBYIOULI
Hasops | «gerade dariu’Hegtieben die Haftung iiber culpa
hiuaus»!{. Ho, ew apyroit eroponsr, y asropa «custodia»
He eCTh TOABKO s¥opuauueckas ¢opma wmpmmenis». O
BIMBAETH BB 9TO1'h TEPMUHB CTPOro omnperbreHHoe co-
aepkanie. Custodia_ecrr «socupenarcrsoBanie sBIeHiio
6esn ocobbixn npurorosneHiinn (crp. 69). «Vis major
onpeThigeTcs rPAHMIAMH BOSMOXHOCTI He 0e3PL3y AbINAMHOL
custodia» (crp. 61). VI BOT'S, €CIm MBI CIPOCHM®B: MBICAHNMEBL
a Bb pasdmpaeMoM’s Kasyceh 6est ocobBIX'h NPUTOTOBIEHI N
HeGe3pesyIbTaTHBIA ABDBI  OTBpAUIEHIA HECUACTif, MBI He
MOKEMD UDIATH KB JPYroMy, Kakh Kb OTPUNATETHOMY
orsbry. Mer nuuno npegnonaraems, uro »w npusegeHHOMB
upnmbph  (mopamenie mammmmiera  yapowms  Monin) ua
mmo—vis major. Takoso rTseproe mubuie u sanammo-
emponeiickoit ropnenpyaenuin (fger, R. H. G., crp. 122).

JImnaers npaxruueckon hHHOCTH KOHCTPYKIi0 BpyH-
Hepa U TO CooOpaweHnie, WTO OHA HenpiemaeMa Al pas-
phurenis  BONMPOCOBB, POWIAEMLINT COBPEMEHHBIML  IKEI.
AOPOUHBIMD PaBOMb. Yuemie 06 orBErCTBEEHOCTH IIpei-
UPUHUMATENS 34 JIWMHBIE BPeXh, NPHYNHEHHBIT NPH Ke:l.
JOPOKHON  9KCILIOATALN, MOJy4MiI0  Bh COBPEMEHHOM'®
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npash ocoboe passurie. Ilpm wnacrosmmx®s OBITOBHIXE
yenosiaxs HhTH pBIIMTENEHO HUKAKOTO OCHOBAaHIA oOna-
carbes «misi hoc esset statutum, materia daretur cum
furibus adversos eos, quos recipinmt coeundi» (. 1 § 1
D. 4. 9). He rh—cnasa DBory-—reneps npassl u xe 1h
6prToBRIA yenosia! !).

ITpunuums  werbsno-gopowHoit orsbrersennocTn 006s-
3aH'h, KAK'hb MBI HEOJAHOKPATHO yKaspisaim, mieb, poaus-
meicst MOAh  BHedATTBHIEN'b TOW OMACHOCIM, KOTOpAs
co3gana A BCEX'B OKPYWAIOWMXDB POCTOMs npuMbHeHis
cunst napa e XIX whih. I'pamianckas orsBrerBeHHOCTD
Kel. J0pP. NpPeIIPUMHMMATE el Crana CO3HABATHCS, KaK's IIa-
Ta—HE 3a NOAyUYAeMBIA BBINOABI |10 npuHIpIIy «cuius com-
modum, eius periculum» |, wmbrp!—ag¢sa camy npodeccio-
HATBAYIO b ANCALHOCHLD TUUA.

He rpyaso mouars, uro 3To#b «ratio legis» ne cosna-
a1aers ¢p «ratio legis» nperopekaro sjukra. Bors movemy,
KOHCTPYKIs Dpynuepa auiieHa, 11t HACH NPaKTUMECKOM
1IrBHHOCTU.

L™
Buisoabl, Hawa teopis.

Mpr nsnowwin “BBIlIe 1Ba HAUPABIEHIN BB qurTeparyph
o Bonpocy 0 cymecrsh «vis major». Ilpeacrasurenu og-
HOTO HAIIPaBIEHIs MCXOZAT'H WEh HJEH, UTO VIS major ecrb
«Boxps cuna»»: «ieod Jan. Ilpepcrasurenn pyroro Ha-
npaBieHis MCXOJATH 3B WAEM, 4YTO Vi INajor ectsh Bee, UTO
ocraercs 3a GOPToMs OTBBETCTBEHHBIX'H CIyUaesh, onpexh-
asieMpIx’®d «ratione legisy.

1) Motive [Zu B.G.B., II, etp. 585. Cp. Denkschrift, crp. 91], ycranas-
TUBAX HMCTHTYTH «receptumy, BLICTABIAIOTE OCHOBaHiews OTBETCTBEHHOCTH
xoasnna rocruanms mo § 7or B.G.B. ne onacnocts weum furibus coeundin,
a G6onke coapemeHHLT B G60xke NOHATHHIA ATA HACT cooOpaxeHin «Beweisnot-
standy, i «Haftung fiir die speziellen Betriebsgefahren» [ Mof. I, etp. 317 cn,;
II, ctp. 585]. Cp. ks arvomy sonpocy Weinand. Die hohere Gewalt im neue-
ren Reichsrecht (189%7), crp. 13—24.

FroTTh aBTOPh HC PAICMATPHBACTD MOMATIE vis major BL COBPEMEHHOMT
I B PIMCKOMT npaph, Kakt e;HOC MONATIC, 10 HPHANALTH, 4TO MAIEPCKOoe
HUKOHOAATEALCTBO X0THIn penennposatt pumckoe nonsrie. Ojuako, asTopb
HACTAHBAETT HA TOME, UTO ReakjicTrie coBehys pasmuHLINT ORITOBLIXE VCIOBII,
PUMCKOE nowiaTie «vis major» He MOmeTh OLITL 14 HACT. ABTOPITETHLIMS.
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Besa sagaua uscrbgonarens, ob Touku sphuia nocrhauaro
BO33pEHIA, CRBOAUTCH Kb YCTAHOBIEHIN 2T0# ratio legis.
Kaks wmp1 Bnabnn, seh mscnrbiosarenm a9Toro Boupoca He
MOTAM HACh YIOBAETBODUTH, TAKD Kakb OHU He ywhim
NPaBMIBHO YCTAHOBUTE 9TOTH ratio legis, wam xe He TOuHO
onpexbasnn CymHOCTh TOTO OTHOWIEHIA, KOTOPOe CBA3YeTh
orxbnpHble cayyam ¢b ratio legis.

Ileproe e M3b yKasaHHBIX'B HAIPABIEHIH NOKOWTCH
Ha poxoBomMb sadnywaenin. Ilpescrasurenu 31oro Hanpas-
IeHis IMO0JAraaM. YTO VIS MAajor ecrh ejuHoe, TOTOBOe M
3aKOHYEHHOE [IOHATie, KOTOPOe MOXEeTHb OBITH BBRIICHEHO
b CaMoTo ceds.

Dromy BO33PEHIIO MBI HPOTURONIOIATAEMs HAlE BO33PH-
HiB, KOTOPOC MBI CUMTaAEMb EINHCTREHHO I.IPZI.BFIJ'IBHLIE\I';).
Msr nacramsaem’s Ha TOMB, YTO CTPOMTH IOHATIE VIS Major
HAJ0 HEeTaTUBHBIMYD IIyTeMb: NyEemb | uckmnroueHia. Msr
}'CTEIHaB.'II"IBaEh['b: 3ad l""i"; oTebuaers daHHOEe AUno nNIu
npexupisrie. Bee, wmo we cgA3GHo npituunnoi céAsvio c»
NS OCHOGAHIENMD  GCULACHHOTLQINGRMICINGEHHOCTILUL, eCINL TiS
major. Ilocemy, MBI Z0KHBY OTKA3aTRC OT'H TOrO, 4TO GBI
sapawbe ycrawosnTh @’pPriorl nepeueHs CIy4aen’s, KOTOpLIe
Opii OB BCerja ¥ BOWZBCEXBY Cayuasxh «vis major». B
OJHOMD® M TOM'L ake :‘laKOHOJ,EI.TEJ'lBCIBI': B'b 0;11*[}' n TV ¥Xe
INOXY MOKETh YiknBaThCA HBCKONBKO «HQIIPEO,IO:IHMBIKT)
CHII'bY, M3h KOTODPBEXH Kawjoe mwbers cBoe ocodoe cojep-
#aHie: BCe 3aBUCHTH OTh MEpsl orphrorsenHocru m o whim
NOBBIIEHHON  OTBBICTBEHHOCT, KOTOPYIO npecahiosans
3aKOHOJATENb, YCTAHABIMBAA JAHHBIA BUH oTshrersensocrn!

Bore nouemy, noscrogy. rak auuo orsbuaers sk sBunbl,
HO 9Ta yCHiIeHHas OTBBTCTBEHHOCTHL HE BRITEKAeThs H3b
onpexbnennon ratio legis, BB TOM'bL CMBICTE, YTO 3aKOHB
opones ORI Cb TOYHO ONPEABIEHHBIMs THIIOMD SBIEHIH,
CTOSUMX'S Bh IPUIMHHON cuasu co chepoir pbiicrsis or-
abasHaro amna,—Mpl  UMheMs He «vis major» BH TEXHH-
ECKOMh CMBICT'E 9TOT0 ciosa, a—lIIHPOKOE ﬂDHﬂTie <<('(f—3"-_\')),
oXBaThIBaromee Beh ciayuan, mocrurmie npeimers o0sa3a-
T(’.‘HBCTBH’ HEe3ABUCUMO OTH IIPAYUHBI XD H.I)OHCXO)K,‘.I,CHiﬂ l).

1) Benomunms, nanp., oTBETCTBCHHOCTL JOIKHHKA «in moran. «Mora
obligatio perpetuatur» u gomxunkn. orshiyuert «sine dolo malo et culpan
(I. 15 § 3 D. 6. 1). Onw orsbraers n sa casus (wHeceTn puckt rnbean



Cr rTouxu sphHia Hameil Teopin, HEIL3T U FOBOPHTE 00D
UCTOPUIECKOMB  PAa3BUTIN MOHATIA vis major. Bs amrepa-
Typh mompoca crinatoch GaHATHHRIME yKasaHie Ha TO. 4TO
vis major, Kakb HpPUIMUecKoe IOHATie, WhHAeTrcs BB CBO-
emT coctaBh Ch DOCTYNATENLHBIMB DPOCTOMT 3aBOEBAHIN
TexHuKM: u60 O, UTO HAND. pUMIAHE CUMTATM 3a «ileod
Jiay ABMACTCA ATA HACH HE TAMHCTBEHHON «GOXBEH CHIOIN,
a—YyCTAHOBIEHHOH HAYKON (UANKU CUMIOH ITPUPOSBL l«mr
haben den Blitz gez‘thlnt»' Fixner|; nosromy-ae-puvckas
KOHCTPYKIfA VIS major HenpurogHa isd COBPEeMeHHBIXT
yenoniit wnauu. Cp sTHMH pascyxieHiAMMI MBI HE MOXeM'b
cormacutbesa. Femn vis major ecrh sABIeHie He «HENpeo;o-
auMoe», a Takoe, KOTOPOC CTOMTDH BHE NPUUMHHON CBA3H
co chepon skcmroatamim, TO paswh umbers kakoe 1o
3HAUeHIe, Wr0 CMIBI UPHPOABI HAMI A€ PasCMATPHBAIOTCA
Goxbe sa TamHcrBeHHyIO «ilenh Jan?! Bibas, npepsars npu-
UNHAVIO CBASE MOers i He ciga upipoaer! Ilpn cyxie-
HIM O VIS 1ajor MKl HONB3yeMEad He ecTecTBeHHO Quauie-
CKHMI IIOHATIAMI, a MOHATIAME M, BosspbHiavn oboporal

Wnnrocrpupyems Hawy ‘sbreth mpuswbpavu. Bossvems
ABa BUJA KaysanbHOM JOTRbTCEBeHHOCTH. [lepwarenn iwm-
BOTHAr0 00a3aHds BOSMbBCTHTH YVuEpOb IUPUMUMHEHHBIH K-
BoTHEIME moreprbBiemy, (§ 833 B. G. B. § 1385 Code
Civil) Bnagbirens werfsno-gopoxtaro npesapiaria odasans
BOBHAI'DAIUTL KaMEArQ/NOTEPIBBIIATO 34 BPeAs U yOBITKH,
HPUUMHEHHKIe [pH  sKclIoatTamin uerbsHon joporm (§ 1
R. H. G, er. 683 1. X w. 1). Torn u apyroft orshrmss

npeaveran). Ho 4ro rtakoe B ganHows cayuah «casusn? Mer we umbenn
HHKAKOTO OCHOBAHIA OrpaHnunsarTn oTBETCTBEHHOCTL TAKOTO [JOMKHHEA, BLI-
KHABIBAA 13%B 2TOC0 NOHATIA «vis majorn. Takoe orpammuenie 6rr1o 661 coBCEMT
MPOU3BOILHLING. Bb camow® ubrh, karie cayuam Mul qomwun  Osuim ORI BEI-
KHHYTE, KAKT CIyuan «vis major?! 3rto nomarie agker me jgaers cebs mo-
CTPONTL, T. K. JIA 3Toro HETe Oaswl. Vis major cBAzauHo ¢b wieeil mpoTHBo-
HONOMCHIA H3BECTHATO KPyra COOLITIH 00BEKTNBHOMY OCHOBAHIIO KavIaILHOI
orphrersensoeTn. Vis major ecth BCe, 4TO He CBA3AHO TIPHYHHHON CBSAIBIO
cb ratio legis. O Takoil «npnYnuUHOL CBA3SNY HE MOKeT: OmMTE n phum BR
yuedin o mora. Bbas, onpapianic nossnuennoit orBETCTBEHHOCTH JOMKHHKL
«in moray TO, 4TO «si ¢i restituisset, dixtraxisset et pretium esset lucratus»
(. 15 § 3 D. 6. 1). Ha sroii moush CTPONTE NPOTHBONONOWEHIE «vis 1major»
0OLEKTUBHOMY KAVALILHOMY OCHOBAHI OTBETCTBEHHOCTH HEBOAMONKHO. BoTh
HO'IEMY, JOMKHIKT OTshTHTL cTpoxe, 4bw% «nautae, caupones, slabularii» aa
ureceptum». He momomy, 410 ok oTBBETIIE Oni 44 «vis major 8% TexHmie-
CKOME CMEICTE 3TOr0 CIOBR, 4 HOTOMY, 'ITO (PHCKT THOET BeIy IYACTE
seenhno na wero!



0CBOGOWAAIOTCA OTD OTBETCTBEHHOCTH, €CTH KOKAKYTH, UTO
Hecuacrie cTywniocs wm 1o cobcrsenuoil Bumk morep-
wbpliaro, v 1o Henpeodoaunmoli cuan. Oba ounm, Kaks
BUAUMD, OTBBUAIOT® GHIL GUHLI, UXB OTBBTCTBEHHOCTH I10-
Koures ua npunigunt npununenia Ho, sanxas riybwe s
ocHoBaHie OTHEICIBEHHOCTH, MBI KOHCTATHPYEMB, UTO 6asa
OTBBTCTBEHHOCTN Jepacdmed HUBOMHIIO umpe, wbyme 6asa
orBBICTBEHHOCTH JHed. JopoliL.

Yeranapmsan  crporyio  orTBICIBEHHOCTH aepKaTens
KUBOTHATO, 3AKOHOATENs UCXOAMTH N3'B TOTO COOOpaxeHis,
4TO JlepKarelb KUBOTHATO CO3JAETH I BCHXD OKPYKAFO-
NUXB COCTOAHIE ONACHOCTH, T. €. TO COCTOfHie, KOTOPOe
Bh M3BHCTHON CremeHu OnaroupiATCTBYeTs HACTYILICHIIO
BPEJ@, ¥ CrocodHO Boobuie CO37ABATH) ero. Y CTaHABIUBAS
HOTOHKUTENBHON HOPMOI OTBETCTBEHHOCTL €ro Ha OCHOBE.
«Gefihrdungsprinzip», sakonozapéismsce we nmpeamonaraets
eCTeCTBEHHYI0 THUINYECKYIO NPNIMHHYK) CBA3L, 4 He Cih-
n7IeHie HeHOPMAABHBIX'E, HCKMIOMUTeIBHBIX'G CodBITiH. 1lo-
CeMy OHB OCBOGONIaeTH (AePWATens JIKUBOTHAIO OTH OT-
phTersenHocT Bb TH¥E, CAyuanxn, Korja Bpean  puan-
HECKN HPOUCXOUTH( OTh WKUBOTHAIO, HO IEKHTB GHI
0010 npedsudwiild, pauarenbrbimaro 1 onacausaro 1006-
paro xossmma '){ Jlmi, ompaspamin  orBTCTBEHHOCTH O
1. 3. «Gefilirdungsprinzip» 112 macrk jocrarouHo, urodbr
BOSMOXHO OLIIO NPEAYCMOTPETH MOCTBACTBiA, KAk 00Uy
B03MOJCHOCHTD *), XOTA OBI BB KOHKpeTHOMD cnyuak nep-
KATEIL JKMBOTHArO al0COMIOTHO He MOrh npeaBuahTn, uTo
fagHoe CoOBITie, Kakh OHO KOMKPETHO HACTYIIHIIO, JOTHHO
OpL10 mmbre mbero 3).

') Schmoller. Ueber den K.Z.H. beim Tierschaden. Arch. f. civil. Pr. 98
(1906), crp. 40—47; Hoffer. Grund und Grenze der Haftung des Tierhalters
(1903), cTp. 44—063; Litten. Die Ersatzpflicht des Tierhalters (1003), eTp. 94—0s;
Niemeyer. Die Haftung, 66—68; R. (;. 6 Febr. 1902, Bd. 50, erp. 180; 26
Febr. 1003, Bd. 54, crp. 74.

2)  OTHMT. CAMBIME  OTIIYAETCH «Gefihrdungsprinzipy  o1s upunmuma
BuHbl. XoTa obu »Ti npuunnma nwhorh gna oOnnxt npnadaka: I) coagaumie
OMACHOCTH NMpPaBaMs TPeThnxs aumns, 2) obmee unpensngbnic BO3MOKHOCTI
HACTYIUICHIA YORITHA,—MEKAY HUMI JICKNTE My60okas npomactr.  Ura Hamnu-
HOCTH @unu Hago Gonnuree, whMb OGWl0 NPEABIIHMOCTL BO3MOMHOCTH COOKI-
Tif, HAJO —OPEABMABHIC, HMEHNO, KOHKPCTHACO CAYYAX I HACTYIICHIA CI'0 BT
KOHEpeTHOI o6cTanosih.

%) Hanp. A coyernts en whnn codaky, npumagiexauyio B.—Cobaxa
YRYCUT® npoxoxaro. Orsbrersensocrs B—suhk Beakaro comubnis. Kaxmn
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Bors wouemy, ;epi#arens KUBOTHATO OTBETHTL 3a
Kawgoe FHACTBIE KUBOTHATO, ke BB TOMB cnvuah, ecau
Ilpﬂ‘[HHOﬁ ,'].'BH)HCHiﬂ AHUBOTHATO Onlla BUHA Tl]ETBﬂ'T'U H__.I—'l".a.
Hao6opors, gepikarendb ¥MBOTHArO He OTBBTUIB 3a «vis
major», T. €. 3a Th COOGBITIA, KOTOPBIA G000We HenpesRu-
JAUMBI;, BB }'KaﬁaHHOM'b BEIIIE CMBICTE. 9T0 paSﬂH‘lel]ie
MeKIy BOOOIE NPeABMINMBIMU U BOOOIIE HENpPeIBUIUMBIMIL
OLIACHOCTAMM LIPEICTABIIETs BH 001acTu OTBBTCTBEHHOCTH
44 HHNBOTHBIX'B 1’palmuy Me‘ﬂ(;‘,’y OGOCHOBBIBEIOII],H]\‘I'I- OTREBT-
CTBEHHOCTb  CAYUIENDd W CHUMAIONEN  OTBBTCTBEHHOCTD
solcutett ciaoti’).

Ha o6orbe ysxkou oOask mocrpoena oOTBBTCTBEHHOCTH
BA00AbIEBD Heea. dOp. npednpiAmiii.

B nmameit monorpagin: «Cwbmannas suaa n cr. 683
r. X u. I» (SIpocnamis. 1910) MBI jgOKasamu, uro OTRET-
CTBEHHOCTH iKel. JOp. NPeJIPUHUMATEIS eCTh 3aKOMHAA
oTBbICTBEHHOCTR, OCHOBaHHas Ha uxe’s npogeccionaivnaio
puca. llowpimennan mbpa oTmbrersefHocTn Ha croponh
I!peﬂ.llpﬂﬁﬂ}dd'le:lﬂ COOIB”LI'C'IB\'Q].T\ HMHTEHCHUBHOCTU CBA3AH-
HOIl B en. J0p. SKcmoarauieil omnacuocTn u Jowbpino,
C'h KOTOPBIMB Dy6muka’ o0ssana pecTaBIaTs ceOd yeKOb-
3aI0IEMY OTh e KOHIPOnA »000PYAOBAHIIO U PACIOPATKY
kel Jop. yupasdenis “), 7Ken, gopowmusiil npegmpuHuMa-
1enb ormbuaeTs He NOoTOMY, 9TO OW'B NPOGUHUAD WIn MOLY
npoGuHUINY YOBITOKByA IIOTOMY, UTO OHB 0GZEKINUGHO 1l
YUHUAD ero.

Bb »Toit mies, xak’s OHa HM TPOCTa, KPOETCA RCe
paspbutenie upodaeMsr o cymwecrsb «vis major». Hacroa-
TABHBIA HOTPeOHOCTH O000POTAa BRICTABIAIOTH WICK IIPO-

BOAKII JepmaTens HUBOTHATO, OHTL IOMKEHB CHHTATECH CF MBICTIMON BQ4-
MOKHOCTEIO, 4T0 cobaka OVieTh OCBOBOXKAEHA, W 4TO OHA VKVCHTE. 9Ta
ohwasn npedowduyocme—nua anio. Ho BT Toxe BpemMs, OHL—GHIL GUHbL; OHB
cakrans sce, 4TO 610 BH €ro CHIaX's, MOCAINBTD eoﬁ:n:y na wknn. ﬂpmnn—
JBuisn,—Toro, uMeHHo, mpeABHIEHIA  KOHKPETHRIXE nochkayromuxs coburriil,
KOTOpoe MEI padymbems, rosopa o BwEHeHin peayikrara,—Yy Hero xe OBUIO, 4
NOTOMY €6 T. 3. NPUHLMNA UKW, OH'B Oe Ol CcBOOOMEHT 01TH OTBETCTHREH-
nocrn! Dernburg Biirg. R. 11, § 396, crp. 647; Plank, 11, erp. 618; Linckel-
mann. Die Schadensersatzpflicht. (Berlin. 18g8), crp. 87; COerimaun. Das
Recht der Schuldv. /Berlin, 1906), 570; Fiper. Verursachen und Verschulden
(1902), ceTp. 32. -

1) v Sehey. Gutachten. II, 46; Unger. Handeln auf eigene Gefahr, 33—315;
Windscheid, 11, crp. 578; Jlindemann, Schuldv. § 115, sub 3, crp. 645
M. Riimelin. Zufall, ctp. 27.

2) Cp. Allg. Motiven zum R.H.G. |Eger. R H.G., crp. XVI].
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(heccionamrHaro pucka, 1. e. oTBBICTBEHHOCTE OpeanpuH-
MaTeIs 33 BCAKIN YOBITOK'®, BRI3BAHHEBI OMACHOCTHIO upo-
mbicna. Tams r1b wecuacrie me CTONUTD BB NPUMUHHOL
¢6A31 CH  OMACHOCTERIO mpowmbicna, whrn mbera mpodec-
CIOHANLHOMY PHCKY: UpeiupuHMMATEnL CBOGOACHD O
obssamHoct  BosHarpawaenia '). 3xkcs — vis major *).
Taxums 06pasoM’b. BaweHds He MBCTHBIN NPUBHAKT —
KODEHMTC 1M HeCHacTie 63 NPEAUpIATIN Wi GHIb ero,
4  KaysadbHRI MOMEHTh: CTOMTD 1U  HeCuacThe 1h
npununnol coAsn v npexnpisrtiems. Bb kasyeh on mamu-
HUCTOMB, yMEPIIMME OTH PAZPEIBA CEPAUA, HATO CIIPOCUTD:
CTOUTH 1M DA3PBIBB CEpPAlld Bh KAV3AIBHOI CBASU Cb
aKerToaranien werbsuoit goporu [mamp. serbacrsie epe-
YTOMICHIA MAWNHUCTA Keld. [0p. ©f ywOoi | waum  whym.
Ecnu sriscunres, uro Taxoit csasu B, TO, XOTs1 ABTeHie
n pogmocs «im Inneren des BetrieheSsy oo zomucso 6ébrrs
pascMarpuBaemo, nogo6uo IbHErsiio semaeTpaceHin, Kakh
«vis major», UM conneunniii’ y1aps un yAapb MOMHIM BB
HET. A0P. CAYNKAWAFO He MOTY™h BLITh pascMmarpuBaemsl,
KaKD «VIS major», ecad SKU CUIbl CTOATS Bh NPUUMHEON
CBASN Cb yCI0BIAMYU ABATENLHOCTI BB AAHHOM SKCILIOATALLII.
Hamp. m¥ero, Ha xowopoms padoranrs padouilt, OTINYATOCE
NOBBNUCHHON ONACHOCTHIO "K'b YIAPaMs MOTHin %)

') Born mousemy, ocuoma oTBETCTREHHOCTH k. JOpPOrH OuCHI y3rasd, u
OTBETCTBEHHOCTL NXTH OTHAJACT® BOAKI Padh, kakh HecuacrTie wHe obsaano
CHIAMT  3KCTUIOATAINN, Kak® cBoeil npuunmkb. Hanp., necuacrtie snapano
TPETBIMI THUAMIT, . X. 3KCILIOATALIM HE NPAYACTHRIMIL

) Kb naweit koHCTpYykuin npndmmkarorcs: Unger, o. c. Iher. Iahrb.
XXX. (1891), e1p. 400—417. Onn newmoYaerTs n3e vis major 16 wHecuacrix,
KOTOpLLT «aus der eigenen Schuld des Betriebes entsteheny, . e. «reine
Betricbsgefahren», w npnuncmiers we vis major mmun cobutian «die von
aussen her stérend auf den Bahnbetrieb einwirkeny, Ko AHAIOIMHBIMT Pe-
ayanraraMs apinxoanrs Dr. F. Tolkmar. Vis major und Betriebsgefahr.
Berlin, 1900 |Rechts—und Staatswissenschaftliche Studien, Heft IX], erp. 50.
ABTOP® IEHTPL TKECTH KAazeTs ua nacnbiobamie PHMCKIXE HCTOMHHKOBTL
i POBOMTE HHTEPECAYIO Napamien. ¢b oTBBTCTBEHHOCTLIO o «cautio damni
infectin, a" e recepto mo pumec. npasy (crp. 58—77). Cp. eme Sehey. Gutachten
uber die Irage . .etc. [Verhandlungen des 22 deutschen Iuristentags.| Bd. II
(1892), crp. 62; Riimeln. Arch—Prax. Bd, 90, c¢Tp. 202: «Denn dadurch,
dass ein Erfolg mit einer vis major in Verbindung gebracht wird, lehnt man
eben den Z. H. mit einem bestimnten menschlichen Verhalten ab».—R. Merkel.
Kollision der rechtm. Interessen, crp. 205.

3) Taxosa n mpakTHka repMaHCKaro Crpaxosoro Ilpneyrersin |Unfall-
versicherungsamtes|—Cum. v Dr. . Kaufmann. Handbuch der Unfallverle-
tzungen. (Stuttgart. 1893), crp. 34—3a6.
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Hraks, ek wecuacris, crodwis ®b oGzexmusnuolc npu-
HUNOLE ¢8A3L CB 9KcIIoaranieit | « Eigenart des Betriebes» |,
cyTh «ormbrcrBeHHsre cnywan» '). M, naoboporn, 1h He-
CYACTIA «quae MOl ex re ipsa oriuntur» ods3aHsl aBIEHIAMB
«vis majors. Henpeasuzumocts, neobsrunoctns, HeornpaTn-
MOCTB ARIEHIA HE Wrpaio1’ HUKAKOI PONU BB yCTAHOBICHIN
«vis major». Touno raxwe me wwmbers sHauenis 10, TAh
POAMIACH NPHUMHA SABIEHIA—(3 UIN 6HIL cepbl IKCIIoa-
Tanin.

Bor® mouemy, «extraria vis» gomwna OLITE nouaTa He
BB CHELIAIBHOM's MBCTHOMD 3HAYEHIM BOBHUKHOBEHIs CHBL.
Baxuo ne mbcro es sapowmjenia, a 1o—Onm1a mu ona dmwii-
COIBRIMEAbHAA NPUYMHA HeCHacTis: «vis extrinsecus» wim
«vitla quae ex ipsa re oriuntur».— B nmocrbinems cayuah .
IIEC'IaCTie JNEHHUTD OC)OC[IOHH.HHH}I'L BTL CBOEM'H BOJHUKHO-
BEHIN BB TEXHHYECKNXD HOTPESHOCTAX® 3KCInToatTaniu, v
csoeodpasin ornpasnenia nockfineit. wsa nero orsbuaers
OpPEeIPUHUMATENE, JaXe eCilt OHE Crbiars BCe MBICIUMOE
BB UeNOBBUSCKUXDs CHIAX'D LT COBEPUICHCTRA CBOEI S3KCILIO-
aranin. Bp nepsoms cayua®h, nHeewacrie mexnrs BHE npu-
UMHHON CRA3M Ch 3KEIIoaTanien u 06pasyers «vis major.

TBMB CAMBIMBawMBI, OTBEPraeMs VCTAHOBMBIIVIOCH B
Hayk’s mpara u (BB cyaeOnoin npakrukh--sanagno-esponeii-
CKOWl M pyCCKOM=-IOHATIe «BUHOBHArO vis majorn. Mer,
Ch OJHOW CTOPOHMLI, BO3BOIMMG CAMO sBiIeHie, XapaxTepu-
syeMoe, Kak’b «ViS Major», HA Cremenn CUMOCHO AMNEAILIOL
HpuMUNbL  SIBIEHIA; 4, CBb APYTOH CTOPOHBI, MBI TIPU3HACMD
CaMOCTOATENhHOE Kay3anbHOE SHAueHIe 34 Takoil 1hareinb-
HOCTBIO (MM ynyueHiems), KOTopas ofssaHa Hebpemeniio
Tpedyemont BB obopork sabornusoctu. Bp mocibiHems
OTHONIEHIN MBI UMbBeMD KBATMPUUUPOBAHHYIO KAY3aTbHOCT
HEOCHOPOYCHAI0 O AHLA: Bb, LocThIHCe MOKETh OXBATEI-
BATH HE TOIBKO DPAIOBBIS SBACHIA IOBCEIHEBHON KUBHU, HO
M CIVYAM (HENPeoAonuMOUu Cuibin!.

Pass mbt me ciusaems suny muua (culpa) w gucmiyo
cuay (vis mMajor), TO MBI TOMKHBI LIPH3HATE BH HECHACTIN

'} Hago wsfhrn BB BHIY, 4T0 HATUMHOCTR 370l npuumnxoli caR3an He
o6ycrosrena TEwb, YT0 «cBOeolpasie NPOMICHAn GBLIO  WCKHORNMEANHOH TIDI-
unHoft Hecuacria. ocTarouno, 9To epess Hee 6hUio Gl NOTOWEeno 0dwo uan
yea0Bill, Kh KOTOPOMY MOKHO OTHECTH! VOIITOKT.

-



HE OqHY upMMMHY (BUHOBHBIR vis major), a awh upudmL
(vis major, Buma). A sro MPUBOANT'S HACH BB Bonpoch 061
OTBBTCTBEHHOCTH  werbsHoi AOPOrM Kb TAKOMY MOCTpOE-
Hito. Mar qomuusr pasanuars, BONIPOCH O HAIMYHOCTU «Vis
Major» OTh BONPOCA 001 OTRETCTREHHOCTIL Hapno cnavaia
pbumrs Bonpocs: umbio au coOrnrrie, KBaanduitnposatzoe,
KAKD «VIS Majors, BPETOHOCHBII nocabacrsia? U sarbmrn —
MOTIIO 11 9T0 COABITIe niu BPEJOHOCHBIA NOCTBICTBIA ero
ObITE OTBpPAUWEHBI OTHBIUMKOMNE?

Takumt obpasows, puma TOAYUaeTh CaMOCTOATe ILHOe
HANCHIE PAJOMS CB «HENPEOLOTNMOR CHION Y. U 510 no-
OyKIaeTh HACH NOTHATH BOMPOCH —TaK® THATEIBHO IIPo-
BEHTHIMPOBAHHEIL BL 3aNa1HO-eBPONeACKON anreparyph—
O POPMAND  GIAUMHA  OmMHOWEHIA yruxT (paxroposs ne-
CHACTHA.

Mz pasnmuyaemt uersipe Popmnr

Bo-nepsbixs, BUHAA-CIS MAOr Mory b BT cBoeli cono-
KYUHOCTH 00pasoBath npuuiy secuacrss.

Hanp. men. topora muflosifa ne npocpoui’k Bb nepe-
Boskh rpysa. Iloens npubewin rpyss rméuers ors BO3-
Ibiiersis nenpeozo1nvbn CUIBI I'noxnm,cu'b BO BpPeMi k. 1.
320aCTOBKM U MATeNa BB T Mockst]. 3xkcs rudens rpysa
o0s3ana: 1) HECBOCRPEMEHHOMY MCHONHEHiI0 JoroBopa me-
PeBO3KI (Buua)—f-z) PA3FPadIeHIo ero Bo Bpems HAPOHBIX'D
BOMHEHIA (vis major)sy.

Bo-sropeixn, suna (ynymenie) upepoisacrs OPUIMHHYIO
CBASH NNy CiS MaAjor n pedons?).

Hanp., xopaéas norepwbns mrypwe, 1ars Teun. Babero
TOro, uro OBl yATM BB raBaHb, KAUMTAHD OyCKAeTcs: Bb
OTKPBITOE MOpDe U TOnMTH Kopadin. 3xhen Kopabas noruds
He orh mrypma. Ilpmunnuas csase UpepsaHa "epesn 6uny
HalITaHa, KOTOPas ¢b IOPUAMYECKON Toukn 3phwisn u npu-
HUMaeTcs »b coobpaxenie He pAdoms cb vis major, a uc-
Kuouumeanino cama no cebk.

. P. 1907’1 pasphuman BOMPOCT 06T OTRETCTBEHHOCTH o, A0porn
Bh VTBEPANTeILNOME CMBICTE, ‘

?) L. 24 §§ 5, 11 D. 39, 2. DYHIAMEHTS (0N TOAMEIBACTCR HABOHEHICM'S,
4 sarhwl. «aedificium vitiosum PYIINTCA Saarofapa  ynvuenino s pemonth.
Orafrersensocts mo damnum infectum macrynaerr.



Be-rpersuxs, 6orbe cunbHas Kays3anbHOCTh GILHDL TTOIIO-
maers Membe CHIBHYI0 Kay3anbHOCTH «vis major» ).

L. 24 § 9 D. 39, 2. HIrypws OnpoxnisIBaers J10Mb
unn jlepeBo, Ho «vetustate arborum hoc fiebat...» umn «ita
vitiosae... aedes fuerint, ut qualibet vel minima tempestate
ruerint» (1. 24 § 10 D. h. t,).

Br-ueTBepThIX’h, BUHA HANPABIEHA HA HeOTBpaleHie
Wi WA COsJaHie caMoro «vis major» °).

L. 1 § 4 D. 44, 7: «sed in majoribis casibus. si culpa
eius interveniat, temetur»?). Hanp., mepesosunxn, mpes-
puBBUI CHIBHBI IITYPM’B, MOI's M3OBrHYTH ero, saiid
Bb NOPTEH, HO He ;hiaerd 3TOro u rouuts Kopabis. Or-
pBTCTBEHHOCTE BB TUXB CIYUAAXH pasphuraetes b yTBep-
AATEIBHOMD CMBICTE.

§ 2 L. 3, 14: «sed propter majorem vim majoresve
casus non tenetur, si modo nowshuins culpa is casus in-
tervenerit».

Iocnbguasa Gopya BuHOBHOCTIL, 3aCTYKUBAETH OCOORH -
Haro mHrepeca ¢’b Hamefi ergpousi?). Kaxrs mbr yxasamn
BblUIe, TOCHOACTBYIONA# BWOKEPUHA CIUBACTH GUHY W ULy
MIAjOr BB OFHO TOHATIE «HEWPeoA0INMas Cuna», KAKOBLIMD
sEIpaKeHieMs ouasw ompexhmiers «vis majorn. Mpr yr-
BEPIKIAEMb, YTO (BTO HOHTie eCTL NMIIb COKPAIEHHOE BBI-
pawenie amd ABYX'H Maei: «vis major» OCBOOONALTD
OTBBTUMKA TMIILG UPH  TOMB yCI0Bid, 4ro HBIH GUHU HA
ero ctopowk. Drors BHIBOAH MBI CUNTAEM’h OYEHB BAXHBIMD.

1) M o6parHo: «vis majors MOWETH MOLIOTHTSH xayaarsuocts sumnt.  Cp.
1. 24 §§ 3 4 D. 39, 2! «quo enim tam firmum aedificium est, at floninis nut
maris aut tempestatis aut ruinae incendii aut terrae motus vim sustinere
possit»?

2) Br gaunom®s kadych MU0 BASIO HA HOfepwanie cepelOpAHHYI) MOCYAY
[Ie Yrowenis upigrenei; Ho GepetTh ee ¢h coBoio 8B uyremectsie, i 6aaro-
mapa vis major [naufragium, praedonum incursus] yrpatnsaers ee B gopors.
Our orsbuaers—Dr. E. Volkmar, o. c. 31—32 o6BACHALTDH 3TOTH TEKCTE
cr Touku apbuia «condictio furtivan,

) Cp. L 21 D. 3, 5; cM. euge npornsononowenie «fortuitus casusn—«culpay
8r 1.9 § 3; 1. 30 §4 D. 19, 2; 1. 23 D. 50, 17. «Casus non praestet, quibus
resisti non possits, Ho mpnaxoaAu@a cioga «culpa praestanda est» (L 18 pr.
D. 13, 6); 1. 3 § 1 D. g4, 00 «damnum fatalen—culpa. L. 1 §4D. g4, 75111
§ 1 D. 19, 2.

4) Jerner, 0. ¢. 572; Baron, o. e. Arch.—Prax. 78, 285; Fischer, Vis major.
lher. Iahrb. XXXVII, 266, 292 [y sero cobpausn Gorartuil warepiar. 1o
PHMCKOMY TIPABY]| AOMYCKAIOTL, YTO PAJOMT CF CHSUS 1 VIS MAJOF MOKETH Teqk
eulpa. [TpoTiws 370ro Tonxosanis nerounuxons: 1 Volkmar, o. ¢. erp. 30—40.



Braropaps Bee pactymeit rexunkh, muoris BPEIOHOCHBIA
MOCTBACTRIA  «BBICIIEH CIIBI»  MOTYT®H OBITL UAGBrHYTHL:
UPOTHRE y/Aapa MOAHIeN — u306pETeHs rPOMOOTROADI, po-
TURD CABIKEHIA CKATh—HIYIMAYePsl U T. .

Ho passb sro ynonmomouusaets wHacs CKa3aTh, 4TO,
Pas® 9T UOCTBACTBIA HPEJOTBPATHMBL, TO MBI HE nMbeMs 1
«BBICIIet cuubl»? « Buwcuda cuaas»—cama mo cedb, a npe-
DOTBPATUMOCTD, KaK'h VKA3ATENb AlUfbl—caMa 1o cedh!

Mirirocrpupyems mamy msieas npumhpoms. Crauxa wer.
AOP. CAYWAUIXD OCTAHOBUIA JRIMKEHIe [0 KET JOPOraMT.
Ecre an ara crauka «vis majors? Cemars roBopuis—ria.
CCIH e, 10pOrd J0KaWerh, 4To O1arojapa crauk’ yobI-
TOK'B WIM Hecdacrtie, NPOMCTEKAIOuil 0T HeMCIOTHe HIs es
00A3AHHOCTH TPAHCHOPTHOTO NPETUPIATIA, He MOram OBITH
npegorspawensr (K. P. 1907 Ne I).

Mpr yTrepyiaems, uTO 91U MOMEHIH HATO0 pasybauTh.
Bo-nepsrixs, cruxiiinnia apieuis gbuecTseHHOT KUBHN, KAK'D
MacCOBBIA CTAYKU 1 3a0aCTOBKM, O0I3aHHBIA OOIIME BOTHE-
HIAND BB TOCyAapersh, I0mKHBWOLIED, Hapasnh ¢b CTHXIH-
HBIMI CHTAMU TIPUPO1BI, KBaMMPUIMpPOBAHBL, KAKD «HEIpeo-
Aomnmas cnnar. zZKewbattas popora mowers npejoTBPATHTE
BPEIOHOCHBIA 1I0CAIJCHIGLA STOTO COGBITIA, HAMp., HAIMOMD
HOBBIX'D CyHAIUNX'h HA MECTO BHIOBIBIIMXE U T. 1., HO 9TO
He MBUIAGT® TOMY, 4TO CamMo snrewie (mpmunma) 65U10 He-
NPeooIMMoit cioitd)s

Cs gpyroit croponsr, merbksuas Aopora ocBoOOKIAeTCA
OTh OTBETCYBEHHOCTM TTHING IPH TOMB YCIOBIM. YTO OHA
He GUHOGHA BB HEOTBPANEHIM BPEJOHOCHBIXD Nocmbircrsiil
¢HENPeoZonuMON cmibl». - Muaue, Mp1 uvbems ¢b es cro-
POHBI HLOCTIOPOJCHOL KhaHie, KOTOPOMY TpHCYINA KadAudi-
nupyiowas xaysanpocts. Cama «xBammduxauis» xaysanb-
HOCTH 3aKTIOYAaeTCsl, MOBTOPSEMD, Bh TOMb, YTO OHA OTHO-
CHTCA He KB DPAJAOBBIMD SABICHIAMD IOBCEIHEBHON WN3HH,
a Kb BEBmuemy cayuaio *).

1} Bn eayuak crauku padounxs, o6asanuoi OONNMT, BOJHEHIEMS BE ro-
Cy/apeTsh, MePRITIHOL HPHTLIHON HADYWEHiA NPABNALHALO OTFIpABIEHiN npo-
MEICTA OLKHO CUUTATH ITH ARIeHin oOMECTBENHON #U3NI, 4 HE CAMY CTAYKY,
KAK'D TAKOBYIO.

%) Cp- er. 619 1 642 1. X. 4. I. Kaxn jobpocopberastil, Tams n Heobpo-
cosferapiii B1agBILIUEl OTREIAIOTE 32 CKOTE MABUIA BO BPeMA 3MHICOTHUECKOR
Gombann, ecan GyAers AOKAJAHO, YTO MME HE GLUIN NDHHATM I8 npexoxpa-



Harbe. Ha pazy cw sunow, wp wowbiimeii saxomoza-
TeNhHOM npakTuk®h, Kaks uspbCTHO, MONyUaeTs Bee G0:IbIIee
v GoiblIee NPUSHAHIE NPUHIATE npogpeccionaabuaio pucka,
KaK’b OCHOBA I'DaXI. orwhrereennocTn. BE 0co60 ounacHbIxs
npeAnpiaATiaxe ((PpadbpuuHO3ABOACKUXD, Kel. AOPO¥K.) F4KO-
HOJATENs CUMTAeTh CHPABEUIUBBIND IIPUBIEYL Kb OTBHTI-
CTBEHHOCTH BIaATBIBIEeRs NXD 34 Beh HeCuacTis, CIyuun-
WIACA TIPU 3KCILIOATAIIM STHXDL HpeInpisaTii, BHb BeAKOl
wiew [peasnmolt wur npestommposannoit| BuEBL  HXB.
«Ondcrocms  npommcra» [ Betriebsgefahr| nossoamres wa
CTEIICHD, CAMOCTOATENBHATO KAV3AIBHANO MOMEHTA U 0COBGH
6asp orpbrerseHHocT.

TH.K'T» BO1T'b, MBI, Ilpll."illaliaﬂ «0UACHOCTD IlpOMLICHﬂ)) BB
Kauecrsb CaMOCTOATENbBHATO KavaanbHaro MOMEHTa) JOIKHBI
I!pﬂ{i}ia'l’b, 4T0 He TOIBKO ((KBEI.:]I'[([IHI],HPOBE{HHM Kays3alib-
HOCTB»  HEOCHIOPOHHAL  dwAniA fculpa)y mo n «xsamndu-
UHPOBAHHAA KAY3AIBHOCTE» OMACHOCIMNNPONMBICAD MOKETH
orgocurses 10 is major. Camo codririe, B3aToe OTTBILHO,
MOXeT® caMO 1O cebs NpPeaeTaBmThCs, Kaksh Vvis major.

Ho coszannoe ssieflieé, MOuesrs NpuHALIeKaTh Kb Ta-
KOMY MUY AGAenill, §T0 CHWHAMD BB JAHHOMD ITPOMBICTE
MOXHO CUMTATHCAS MO QOBIMHOMY XOJy Bemeil: OHO He
HEOOBI'HO, HE MEKIHUMTENLHO.

Hanp. 6-ru #ruiif Mansunxs 1momagaers mogs MOTOPS
HAa OXKHUBICHHOI yauik  Gorararo JIBmxeHieMb Iopo:[a )5
nonyuaers yshuse ').

Mur wonaraews, uro e JaHHON Kareropim ciayuaesb
(waup. 2-x» wbrHill pebdenokn cwbmo Gpocaercs 10T

HEHIN €ro 0TL Adpiiinl MpeToXpaHnTe TLHLA MEpLl npenac'mpmmocru Suuao-
otHueckia 6oaksau MOry™h npiu uapkCTHRIXE yCTOBiAXT ObITs IS major, u
BCE K¢ KT 97T0fi VIS major MOKers OTHOCHTLCA BAHA OTHRETYAKA.

'} Tepmanciiii Peiixerepuxths orpunaers sgbes «hihere Gewaltn. R, G.
2 Tuni 1599, Bd. 44, ¥ 9. Ilonarie «hohere Gewalt» npeanomaraets TaKoro
poaa neoOerinoe cobwitie, ©h HACTYILIEHIGMB KOTOPAr0 HEIL3A CMIITATHCA.
Jxcioaralin 3MeKTPUILCKHXT TpaMBaesh Ha yanuax’s Goasuoro u Gorararo
ABiKeHiem's roposa esocnTs nybnuxk nosyio gocenh HeudeheTHYI0 OMacHOCTS.
Cs pyroil CTOPOHEI, HPUIHHHAA CBA3L MEACIY SKCIITOATAIIEH M HeCYaCTheMms
MOKETE CYHTATHCA TOrAA MPEPBAHHON, KOIJIA HeCuacThe MOMeTHh OLITL OTHe-
CCHO KB NpPUBXONIEHID COOLITIA, KOTOpOe BL cnay croeil HeobmmaiiHoeTH 1O
dyenosbucckomy npenxy cmoTphuilo He MOKETH ORITL BOCHPHHATO B% KPYTr'hL
pascyera. HACTYNAeHIe KOTOPAro 1Mo MpexHeMy ONLITY HE MOWeTT OLIThL OWH-
Aaemo. Ho Geacuopun TO, 4T0 ABTH 0COGEHHO YACTO CTAHOBATCH HEPTBAMIL
rpaspaiiHaro ,mnm:um, w60 omn MENBIE RBCEro OCBONMHChE CO  CHEIIATRHOIN
OIACHOCTRIO HOBOMH THAIH.



== o=

nob3e) Mbl umbems «vis major» (hohere Gewalt), o, na
PALYy Cb 3TUMB. MBI UMBEMB CAMOCTOATENLHBI KAY3anbHbI
MOMEHTB! «IPUCYMVIO KeTB3HO - JOPOKHOMY  ABINKEHIIO
onacHocts npomercna». M sra «kBamuuumposannas xay-
JaTBHOCTL» OlIpaBibIBaeTces 3;6Ck 1M, UTo apnenie ( ywhuie
MIONBTHUXE HA OWMBIEHHON yaurh 60rararo ;IBmKeHieMb
ropojia) camo 1o ceth He HeOGBIUHO, OHO HE UIOKUPYETS
HadMOaATelsl, KAK'h UCKIIOUNTEIbHOE COOBITIe: 0HO 06A3aH0
IPUCYHIEN HWEeT.~J0POKHON SKCIEIOATAIIN ONACHOCTH.

Fme npumbsps. Heobbmaitno cuabuslit 1yMans cosians
CKONB3KOCTh PeIhC’h; STHUMD 3aTPyjHeHa ocTaHoBka nobsia..
3aben—vis major '). Ho na pagy ¢b sruMs—n kaysanbHoe
cogblicTBie «OIACHOCTM HPOMBICIA». 3ABCH CHABL IMPHPOIBI
HOCTY KNI IPUMMHON SIBIEHIS, Koropoe, camo mo cebsb,
NPEICTABIACTD CAYUAIOMEELCHA U 85 OOMHHOMD ICUEHIN Gelyeti
sBoabicTBie BHBIHNXD 00OCTOATEIRCT BB HA WKEN.~TOPOKHYIO
SKCHNOATAILIO.

Mowsents obprnocTn n HEMCKAIOUUTEILHOCTH He YCTa-
HaBIVBACT's 31BCH NPuUuUHHON CRA3N MeXAY HecYaCTHBIMTD
CayuaeMbh U 3IKCInoaralfient, coorsbrereyonee ssiedie
KBaaupuuupyercs HaMy, kakey vis major. Ho, Bp TOme
BpeMd, 3Ta OGH'IHOCTB M HEeNCKNHYNTEILHOCTH yl{ﬂ.:‘lbIBZIET'b
va 7o, uro «Betriehsgefahr» npossuas csoe xbitcrsie n
Kb SABIEHIIO Vis unajor. Br camoms 1bhrh, xonxpernoe
AB/IeHIe, YTOGBI GBITh «OTRBTCIBEHHBIMD CIYIAEME >, JOMKHO
CTOATL BH TAKONM NPUYUHHOM CBA3M Cb «CBOeobpasieMs
npenpiarig» 4ro oHO 06M3aHO nHocTBAHEMY, KaK’h CBoeil
upuyuab. Eemn gannoe KOHKPEeTHOE sBleHie He oTRbuaers
TOMY VCI0Bi10, oHo—Vis major. Ho ono BB TOMe Bpewms,
Kak’b Muty n3sbcTHAr0O pPoja ABIEHIN, MOKETs OBITh OObIu-
HBIM'BD BB cheph memrbsHO-10pPOKHON SKCHIOATAIN M IO-
TOMY CTOATH BB OOWEH UPMYMHHOM CBA3BH Cb ONACHOCTHIO
HIpOMBICaA.

Drors BEBOXBL BuOAHE noruyens. Femr sund moxern
OTHOCUTHECA KB CAyYasAMB VIS MAJOT, TO MOUEMY «CHACHOCHID
NPOMbICAd» He MO¥eTH MMEBTH 9TON CUIbI?

') R. G. 22 Mai 1885 Eis. E IV, 285; 1 Inni 1885, ibid. IV, 287, orpi-
1HACTR ﬂ,’lj’;cl- HAMMTHOCTE BICINET CIILL



Passs npunnuns sBunsl u npo@eccioHaNBHLIN  PHCKS
He pasuoIpasHble (PaxTOpsl orwbrersennoctn? ').

ITocnorpums Teneps, HAXOZHMTB M HAWE IOCTPoeHie
HOHATIA HENPeoJOINMON CAIBI ONOPY BH ABHCTBYIOUEME
p)'CCKOM"]» IMOTOKHITEeIBHOM' B npaB'i‘..

Hamm rpaxjianckie 3akoHnl TNPOTHMBOUOIATAIOTD GUHI
noHATiI0 o cayuan. «Cryuaii> ects xhaHie, yumHeHHOE He
TonbKCe Oesnh HamBpenia, HO u Ge3b BCIKATO €O CTOPOHBI
YUMHUBIIAIO OHOe meocropokuoctu (er. 647 . X u. 1).

I'osopst 0 neocropownoCTH MaM HEOGPEKHOCTH THLA,
3aKOHh [PENTOIATACTH TAKOE CTeyeHie OOCTOATENLCTBD,
KOTOpPO€ TIO3BONATO «Bh eCTeCTBeHHOMZE LOPAIKE Benen»
«HpeBMABTE M NpeIoTBPATHTL» Bpexd (1. 619 1. X w. T).

OaHAKO, OTHOCMTENBLHOCTH STUABWHOHATIN (Hpexsuan-
MOCTE, Ilpe,‘l.OTBPaTHMOCTb) abnaérs TO, Wro uacro orebr-
UKL MOWKETHh CChUIATHCHA HA IIOJJ'OC’HZ].I'O poga CTE‘IEHiQ
06CTOATeThCTRD, U—TOIAA (Jdike; Korja, CIpaBejInBOCTS,
Ka3a10¢h ORI TPeboBuIa f MMEHHO, | HOBBINIEHHYIO 3a00TIH-
BOCTL Cb €ro CTOPOHBL, i1 KOBEA, C'b APYIOU CTOPOHEI, CIIOPD
Ch TaKUMB OTBBTHMKOMSE OBIIB OBl OCOOEHHO TPYAEHD
noTepirbROieMy KQHTPATEH®DY, BB BUAY CAMOCTOATEIHHOCTH
sanuMaemMoit mocnBguuMe nosunin. Be sTUXs OTHOMEHIAX'D
3aKOHD dad oapu.wao‘cn-iﬂ UHTHEPECOBD NOINEPNILBULAT0 CunTa-
eT’h HYKHBIMB, OCHIAGAACL HA HOUGIL NPUHYUIL GUI, ONpe-
abrhs Kpyre 1Thxe sHbmHuxn cobbITii, KOTOPLIA ycrpa-
HATH OTBBTCTBEHHOCTD 3a HEMCIIOIHEeHIe 0roBopa Miau
rTpe6oBanis sakona, wim, whpuwbe ckasats, ykasars 1b co-
6BITiA, KOTOPBIA CHHUMAKTH Cb OTRETYMKA YyIOPEKDh BT
BUHOBHOM® HencnosHeHin obasannoctu. Bw srnxs npaso-

1) Haura KOMCTDPYKIUA Aa¢Th Th #e BuBOAL, 4TO M HPAKTHKA I'epMat-
ckaro Peiixcrepnxrta. Ho ona Ooxfe mnpasuisna ¢ TCOPETHYECKOH TOYKI
aphuig, ubwe kouerpvkuia Pelixerepnxra. A ecan Onl M COMIH  HYKHLMT
OTBEPrHYTL CAMOCTOATENRHYH) KBANUN(DHMIUPOBAHHYH) HAYIAUNIBHOCTL «OMACHO-
cTi npomeiciay (Kaks 570 umberhk mECTO BE PYCCKON .- eyzebmoil mpak-
takh), To My gomknel Guumr OB OpHAHATL BB 9Tol  KuTeropin  CIyTACBE
HCKTHUYITENLHYI0 HATHYHOCTE VIS major n ocsoboaurs xen. JOpory orn
orghrerpendoeTi. Bork uowemy, MB 0ozaraemMb, 4YTO HAIA KOHCTPYKIiA
OCODEeHHO NPUTOJMA Bh PYCCKOit .1 cyvaebuoil upaxruxb. Ona mam 6w
arbcn 1 HOBLIE I CHPABEJUIMBLIC BLIBOMLL.



OTHOWMEHIAX'D 3AKOHD W HE 3A0ACINCA WIbALI)  HOGMWCLIND
OMBIMCMBEHHOCNy A0.AHCHICY 00 NPedivaoss vis ALJOT.

Owp wemaetrs mmmes wHambTuTs 5 BB COOBITIA,
AOKA3aTL KOTOPBEIA BOOOme Gonbe 1erko, M HATUYHOCTH
KOTOPBIXB Ge3cnopuie BCEro OKA3KIBACTH HEBUHOBHOCTD
otrBrunka. ‘

[osroumy, 6r10 651 rpyboit ommbkoii npusiexars sru
TEKCTHI, [kak® 70 yhiawors pezaxropsr Ilpoexra I'paw.
yHO?I\’El-Iiﬂ, r. I, erp. 494 ca, 1. V, erp. 453 ca.], x»
VACHEHIIO CYIHOCTH MOHATIA Vis major 1o abicTByonemy
3aKOHOJATEIBCTBY.

Taxn, 510 uwbers wbero Bb cr: 633, 684"). 163q,
2105, 2106 1. X 4. 1?), er. 216, 218 Ilon. o Kaa. Iozp.
n Ilocran. ®), er, 2 O6u. Yer. Poc. . a.%), cr. 529, 779
Yer. Topr. (us1. 1903 1.) ?) cr. 47 Yen Kpex. (Pasq. I1I) ¢),
cr. 49 1. XII Ilon. o wmaiimt ),

1) 3awhTiHME, YT0 CTOBA OF. OB «UUul e CTEHSHIEMT TAKUXE oberon-
TEILCTET, KOTOPHXE OHL HE MOP'L APEIOTBPATHTEY BOBCe He uMBIOTH B
BILY vis mAajor, KAKE 5T0 AyMAeEh P¥Cckaa goxTpnra n cygeOGHad npakTHkal
BLino Oui crpanHo, ecan 3aK0HOATEIL MroBOPITL: «Iuno oTskynets TONLKO
3a cusy. ccmi Toanko OyIeTh goxasaHo, UTO He OLLIo HEMPeo;1oMuMOil CHITLIY.
[Banbrum® eme, uro Takke €r. 619 I 647 T. X, 4. I crasare sonpock o
nenpedowmapamuNocinu, FaKT npudHah cayued, a ne vis major!]. 3roro ue
NOUMMATH peflakTopht [Ipoegra Tp. Ymox., koropee 8% er. 1065 (er. 1036
M3 1903 ') YCTZHABANBAIOTH NMPHHUNTS #HMK, KAKD OCHOBLI obnerpangan-
ckoit orRBreTseHocTH A BE CT. L1008 (=cCT. 1030 H3]1. 10903 r.) ocofo oro-
BAPHBAIOTCH: KIPIMMHNBUNIL BPEs HE [OJTeHKNTS 0TBRTCTBEHHOCTH, €Cal OHE
copepuntat jgkauie, senkjacrsie sosgbiicTsis HORPLOJOAUNOiE cudun...(!).

?) Crareu s3tn HasBann Goa3HBIO JAKOHOAATETA, ITO THICAMN OIOBOPOK'D,
KOHMI  MOKETT OIPABIATLCA KOHTPATeHTH M0 danpojaxHoil 1t coxpaniof
JanNHCAM's, HAPVIIATSH HHTEPECH! 0651:1[4)"1‘5\1‘0 APYroro KoOHTpareura.

%) Craren otu uvbioTs BL  BHIY coxpaHuTh wantoabe sSHepruunbINE
CHOCOGOME BAMHBIE MHTEPECHI KASHLI OTH BCAKNXE HEOMILTAHIOCTEN,

1) Cr. 2 roBoputh 0 TOME, KOIJa Xedx. jgopora umBEeTs Npaso oTKAsaTh
BD HNPUHATIN KT nepesosk’d naccamuposs, 6aram’s wim rpyas.

7) Cr. 779: «Cwraxs oTBETCTBYETS 32 yTPATY 3N HNOBPEHICHIE  IIPUHMI-
TAr0 MME HA XpaueHie TOBapa, €CIH He OKAKETH, YTO OHH He MOWINE G8ms
npedomapumenn cpedemaass exaade W TPORSOUITN  OME HENPEHIOIUMOIL  ClAbY,
(sic!). 3akes ocobenno ACHO, UTO «HENPEOAOINMAN CHIA» MONNMACTCN B,
emrieas kpyra colmiTill, A8HO 11 6e3cnopno cHUMAIONUXTL CO Ckaaja VIDEKT
85 HCOTBPAUEHiN BPEa CPEACTBAMH CKIATL

%) Cr. 47 Takme roBOPUTE O 4IHGETRHMXE CAVIAAXBY, KAKD JOKCIEMEls-
cmam conwni. Ona, HMEHHO, roBopuTs o nopaakh BosoGHOBIEHiN yTpaueH-
HLIX%  TOCYIADCTBEHHBIXT HEMPEPHIBHO JOXOTHLIXE OieTons: ..«Beam e
TakoBOil GiieTh MCTPRGTEHh GVACTT NMOWAPOME, HABOAHEHiEMD, Kxopabiexpy-
meHiens, WM APYUHME PHOCALHBINEG  CIyvaesh, T, 1o wpedemanagnin 0 moxs
Aenmrs doxaaame.rsentas, Kosmuacciay...

) Cr. j9 mnepevMuenAeTh «yBAKNTEALHHT TPIMHHE HECBOEBPEMCHHANO
npubeTia Ha pabory cearckaro pafouaro.



st

Bo sehxn smnxts rekeraxs phun maers o «Henpeoso-
NMMBIX'D  NPCHAMCIMGIAXY», & HE O HETPeogoTuMOit  cliai,
BH TeXHWTeCKOMT® cMbicnh «vis majors. I'osopmres o «ue-
YAAHHOCTU», <UPE3BBIUANHOCTI®, U BHECEHie 3TUXH NPUa-
HAKOBBL MOKeTT OBITh ONPABIAHO THEMDB, UTO BL COOTWHT-
CTBYIOUMX'S crathaxs phus uaers o06s orsbrersenHocTn
3a Heucnoanentie 0016oposy M 3hch npuBHeceHie CyOBex-
TUBHBIX'E MOMEHTORL OIPABIBIBAETCA XapaKTepoMn 00asa-
reascrsa (cp. K. P. 1907/76).

HHHJL B'h OUeHIL HEMHOI'MX'BH TeKrCTaxX’sh Mbl HAX0OIUMD
HOBBEIMEHIE OTBBTCTBEHHOCTH IJOIMHUKA ()0 nped:bmma ris
MULjOr, W TOIBKO STH TEKCTH JOMKHBI OBITH NPUBNEKAEMDI
HaMi LTA OHPE:I'PL'IEI{IH HOHATIA «HellpeUﬂUﬂHMOﬁ CHMIIBI» IIO
pyeexomy upasy. Msr umbems Bb Buay cr. 92, 96. 102
Obu. Yer. Poce. wen. gopors n er.4683 1. X u. 1 u sa-
KOHR O mnpodeccionanbHoMs pnekhi, sax. 2 ioHA 1903 T.
n ap- ).

U sors, nscabronanie yporowarepiaia yohxiaeTs Hach
BB TOM'B, YTO HAII'B PyCCKIi-3aKOHOAATENb CTONTS Beerrhio
Ha Toit Touxh 3phHIN, KOTOPYIO MLI 3aniuuiaemMsb.

By crapoit pexagtin ox, 683 1. X u. I (nagx. 1857 r.)
HE COJAEPKMTCA YKasaHia HA HEeNPEeoJonuMyrio CUily, KaKb
Ha (GaKToOps, CHEMAXOUI,0TBBTCTBEHHOCTD Cb Kel. TOPOTH.
Jro ykasanie OBLIIO MBIMUIHE. TAK'h KAaKbh BCA OTRBTCTBEH-
HOCTh Kel. JOPOFMOBLIA OCHOBAHA HA MNPUHIKNI GHUHDI.
2Keir. gopora orpbuana 3a «kamI0e CIyunBLUIeeCH HA eIl
gopord Hecuacrie, KOrjga OHO [IPOM3OULIO OT'B IIPUYUH'B,
upe;yCMOTPBHHBIXS IPM OTIIPABIEHIN MiIN ABMKeHIn nobaza,
HO HE OTBPAUICHHBIX'D IPHHATIEMH HALTICHKAUMXD mEpD,
M1, KOTJIA OHO BOOOIE MOrio OBITh npeg}'cnm'rp“huo HO
OCTaBICHO 663'}) BHHM{IHIH» O['(..K]ﬂd. II"}I'H‘IQCKIH BBIBOI'L:
Ken. gopora He OorrbBuaers, «KOIjAa CAyuMBHIeeCd HA el
goporh Hecwacrie IPOM3ONLIO OTH TAKHUXD NPUUNHB, KOTO-
PBIXT Henbsa OBLIO TNPeJoTBPATUThL HUKaKUMU Mbpavun
PeyCMOTPUTEIBHOCTH U OCTOPOKHOCTH.

1) Baxons 2 frous 1903 1. 0 sosuarpamgenin asa yabuie u cmeprs BB
[IPOMBIILTEHHBIXE JABSICHIANT 4ACTHRIXE U o6uecTneHHnxs. Cp. eue saxonut
0 BogHarpaweninr 3a yshune 1 CMEpPTh BL MPOMBIIICHHLIXE 34BCICHIANE Ka-
3eHHBIX' yOpaBieHiit: g fioux 1004 r., 6 fliousa 1903 v, Ig jaexkabpa 1905 r
6 mapra 1906 r. 11 19 aupbaa 1gobd r.

e |



Br srows mocrpoenin, owemmamo mhtn akera «He-
npeojaoimMon curhy». Men Aopora He orphuaia 3a MeHblree
(casus), sauwbmn e ykassisate nHa Goupmee?)..

Ha apyrmx® wauanaxs mocrpoena cr. 683 2. X u. 1
N0 saxony 25-ro aumrapa 1878 r. (r. X w. I, no npon.
1879 r.). Bn Tocypapersenioms Combrh, obeynasuems
COOTHBTCTBY IO 3aKOHONPORKT'S, GBI10 «IPUSHAHO Y06~
HBIMMB» MenpaBHoCTh GBIBMArO B nobaxh nogsmkHOTO
COCTABA HE NOKABLIBATH B YACTH UPHUMHL, YCTPAHAIOUMNT
O6A3aHHOCTY  IIPeAPUHAMAT NS BOSHATPAKIATL NOTEPIrhs-
IMAX'S BPETh Npu vKCIIoaranin xen. goporu ').

Mpnuupns  sunwm, xake ocuosa IPAKAAHCKON  OTBET-
CTBEHHOCTUM kel  Joporw, Obirs sawhHeHD uPHHIUIOMS
npununcni. Baberh cn mhws, onpeghisterca KPYT'h OT-
BETCTBEHHLIXD CIYUaeBs H KPYrs UDHEUND, CHUMAOLI X,
OTRBICTBEHHOCTh CB e, Joporus 7Ken, Jopora orsbuaers
3a BPeAL W YOBITKH, «HPUMHHENHIE IEEHAOIMANILI e,
TOp. cooluteHiii», u He orbuadyn 3a BPEAb M VOBITKNY,
VPUUNHEHABIC He SKCILIoaTauferdy abuin 1) nenpeodoiumoi
Cudoi Wt 2) BuHOR uGTepMBAWaro 2).

Wuaue rosops, HEIIPEeoI0nnMan Ciia eCcrTh BCe TO. uTo
He CTOMTT BB OOBEKTHBHOW NPLMUHHOU CAASU CH CHIaMu
WeN.~IOPOKHON  FKCIIoaTarin. Drors BLIBOAL [UKTyeTcs
camumb  ratione \legis, newaugMs BB ocHomk cr. 683
. X qu, L

Yeuneunas orwhrersennocts werbsHoi goporu odst3ana
NOBLUNEHHON ONACHOCTH. YIPOKAIOMEeH KEL-T0P. AKCIIOA-
Tanieir sehme, uvboumMb HYW/AY BOATH CB HEI Hb
conpuxocuonenie (npodeccioHansHbrit PUCK'DL),—3a GOPTOME
OTRBTCTBEHHBIXD  CIydYaeRs OCTaHyTCa BCH Hecwacrid, He
BXOJSUIIA BB PAMKM  3TOIO npodeccionaiLHaro pncka.
ITocemy, ykasamie wma HEeIIPeoJoIMMy0 CHIy, Kak’h Ha
CHUMAIOMYIO  OTHBTCIREHHOCTS NpUMHY, MOWHO CKasaTh,

) Cy. wame wacnbgopanic: «CsmBumanuas supa u or. 68 RGENL w An
[sIpocnannn, 10T0], erp. 22.

) Cr. 683 7. X u. 1 rosopurs: CTIPHAHHEHHLIXT #p1 sKemmoaTanim, Cr. g2
Ofuy. Yer. w. /1. roBOpHTE: «npitiHenLIx, srensoamanien x. goporss. Cr. 653
7. X 4. I jonyckaers lapsus, romops o06m OCBOGOXIAMIXD  OCHOBAHIAXD:
a) ne no guwm yupasenis... b) serbyersic Boapbiicrain wenpeogonuyoit cumnr.
Cr. 96 1 102 Yer. x. . FOBOPATE Goake TOMHO: T) no  gunn noTeprnbsuwaro,
2) OT® Henpeogonusmon cuan.. COsm. aame uscxbiosauie, yx, cou. cTp. 38—s57.
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cozepxurea apakant 86 cr. 683 1. X u. I. Oanus pasps—
MOTUATMBO OHO Tpegnomaraerca mb m. I cr. 683, rab
yCTaHaBIuBaeTcd IPHHIMIIB, HA KOTOPOMb OCHOBaHA OT-
phTCTBEHHOCTE  WenB3HO aoporn (mprHIUID upulmnem'ﬂ
necuactin axcnaodmauiedr). pyroit pass—verbis expressis
»b 0. 2, I'vhb 3aKoHb NOBTOPAETCA BD whnaxs Goanureit
gscuocru. I1I. 2 rosopure He 60abmE TOrO, YTO CKPBITO
»b 1. 1: 3aKoWbs He upumbuumb BB THXB CIyuQIXD.
KOIZIA NPUUMHA HEeCYacTHAro cinyuas mewuts BHE mpodec-
CiOHATBHAIO PUCKA KEN.-JOP. HPEIIPUHAMATENsL.

Brecrsiuee OATBEepGIEHIE ATOMY YTBEDHGIGHIIO MBI
HAXOMMB BB CT. I u 2 3akona 2 100HA 1903 TOAa «O
BD:iHa.I'PaH(J.CHlH 3d }'B’k‘lhe " CMCPTB BB HPOMBIIIIIIEIHIHIXT-
3aBEIEHIAX'D YACTHBIXD M OOUECTBEHHBIX'bY.

Cr. 1 rmacurs:

«ITpu HeCUACTHBIXL CTYYATXBnBT MIPENIPIATIAXD (Pa-
GpPUUHO-3aBOACKO IOPHON M rOPHO3ABOACKON JIPOMBIIIICH-
HOCTU BAAXBIBIBI NPeuPIATIE 00A3aHbI" BO3HAI PAKIATE, HA
OCHOBalliH IpPaBuIhb, M310KEHHBIXD BD CTATBAXD 2—'—53
cero npuaokeuis, padodux®, O6egs pasaMIia uXE HOTa U
BO3pacTa, 3a yrparygorhe, whMs Ha TPH HA, TPYA0CHO-
cobHOCTN OT'h ThrecHaro NOBpeKIACHIfA, NPUUMUHEHHAIO NMD
padomamu 1o npoi3s00ciey npednpismis niw npoucuieduidio
BEAILOCINBIC TAKOBbIXD PAOOMLE> ...

Cr. 2 rnacnrb:

«Bnagbrens npexupidria ocBodoOkzaeTca OTh obOazan-
HOCTH BO3BHATPAKIATH PAGOUNXD M UWICHOBT UXb CeMEHCTBH
TONBKO BB TOMD cayuah, ecim J0KaKerb, YT0 NPIINHOIO
HeCyacTHAro cayuyas OBULI 300 YMBICETH CAMOI'0 IIOTep-
whpmaro mwim rpy6as HeoCTOPONCHOCTH ero, He OlpaBibI-
Baemas YCIOBIAMI 1M OOGCTAHOBKOXO NPOM3BO/ICTBA padoTb».

B'e ocHOrE cr. 1, yCTAHABIMBAIOMEH OTHBTCTBEHHOCTDH
snarhIbIeRh IPOMBIIUIEHHBIX'S  [PEJUPIATii, M0I0KEHD
IPUHIMITD npoecctInaavbHalo puckd. Bnagbmens npombiui-
JeHHaro npeanpisris orphuaers da BCE HecuacTHbIE CIyUaM,
KOTOpPBIE BBISBAHBI TPUUMHAMM, TPEAYCMOTPBHHBIMU BD
CT. I 11 HE orphuaerTs 3a TH HECUACTHRIE Cﬂ}"lﬂl”[, KOTOPbIe
aexars BHE npodeccioHaTbHATO PHCKA MPEUPHHUMATEIA.
Oup orpbuaerd 3a THICCHBIA NOBPEKICHIA, «HPULNHPHHbLA
padoueny  padomamu 110 1POUBOICIGY npednpiamisd



npoucuedwalo scadcmsic Maxosuxs padoms». Onus me
orsbuaers [«ocBobonIaeTCa», KAKB HETOUHO TOROPHTS
¢T. 2, Wwedas cooOpPasoBATHCH Ch pegaxmieil cr. 683 1. X
a. I, ecnu qoxaxers, wro mpuunnoit mecuacTHaro cyuas
Opunr Taxiz 10 (OPMII BUHOBHOCTH mHa cropowb morep-
whemaro. Ykasanie na nocrbimee ORUIO HEoOXOINMO, HOO
uHage Ha cyae6Hyro upaxruxy Opria Onl meperowena pa-
6ora, X0TOpai JomKHA ORITH IPOUSBEICHA 3AKOHOIATENCMD:
pasrpanuienie (OPMB BHHOBHOCTH HOTepIrBBIIATO. IIOTTO-
WACMBIXD  OHATIEMSs mupodeccionansnaro pucka [nerxas
BHHA, TAOKETas BUHA| U BRIXOMIAXD H3% PAMOK®s npodec-
CIOHWIHPHATO DHCKA (370M YMBICETB; ‘TAKenas BHHA, He
OnpArIBIBACMA YCIOBIIMH NPON3BOJCTHA).

Hao6opors, uro xacaercs HENPeodommol clanl, 1o 3a-
KOHOJaTe1h He Ccuend jawe HY#MBIMB verbis expressis
OroBapuBaThCI O Hel BB CT. 24 H He HOTOMY, YTO HEmpe-
ogonuMas cuna BXoawiIa OBl B85 upo@ecc’ionam.umﬁ PHCK'D,
WM HE IOTOMY YTO OHAa He BXOENIA OBl B 3TO IOHATIE, HO
3aKOHOTATENs JONyCTUTBAPOSGEIS, pejakTupys Cr. 2, a—
IOTOMY, 4TO yKasaniefHa VAS MIAjor, Kak'h Ha 0OCTOATEIh-
CTBO, CHUMAIOWEEe Ch WATPOHA OTHBTCTBEHHOCTDH, COJEp-
wures  «implicitefent» “Waxe BB er. I 9TOro 34KOHA, Bh
KOTOPOI TOBOPUTCA, 4R0 ThiecHoe HOBPEKIEHIC J0KHO
OBITH  «UPHYHHEHO WPaAbOT2VH MM TPOM3oiiTi merkacrsie
padore». «Hbrs, nosmanmomy,—ronopurs [ocyaapernen-
nrrit Cosbru—mnazodnocra n 0co6o OrosapuBaTh B'b 3aKonb
cayyanm OCBOOOWACHIA NperupuumMareiei orms o0I3aHHOCTH
yIIaanBaTe co3HAarpawjenie sa ybuie padouux’b... npm
BO3TBHCTBIN CTUXINHAIXD CHab». B camomn xhib, «eciu
BIiAAIE HENPeoJonuMoii Cuanl mpossBmmoch BewbicTie pa-
60TB, TO HECUACTHBI CIydyall, OTH CEro HPOMCXOIAUIII,
MOOHIRTS IOTE yKasaHHOE BhIme oupervhrenie, ecnm e
CTUXIMHBIT CILIBL ABHCTBOBAIN BHE BCAKONW 3aBUCHMOCTH
OTh PadoT®s mpejupiArisa, To, 6esn comwbnim, He MOWETh
ObITh M pBum 0 BosHarpawieHiu 3a ysbuie, mnomywTaemoe
UMB OTh TAKOTO HECYACTHATO Cayuasm»').

1) Hurapyro mo pabort cenaropa Gap. A. M. Ho.exens, Baxourt o moaua-
rpaxenin sa yshuke M CMEPTh BB NPOMLINITEHHBIXD gamegeniaxs. Cnd. 1011,
erp, 70. Ca. eme B. JI. JTumcunons-Pa.runexiic. Hoswit 3akons o BO3HATPaRX/e-
min ypbunuixs pabounxs, (Cnb. 1910), cTp. I0I—I04.



H »1p obmacuurensuoir satmmex’h Munucrepersa Punan-
COBb (CTP. I41 U I42) IONOKUTENBHO CKA3AHO: (B BILY
3TOTO U NPUHMMAT BO BHMMAHIE TO OOGCTOATEILCTBO, HYTO
00I3AHHOCTD  JIOCTABIATh BOBHAI'PaXKICHIE NIOTepwbBIMME
pabouumt onperbiena B HpoekTh sakoHa ITPAMBIMB yKa-
saHieM’s Ha CIyuaw, Ipouciuejumhe... BCTBACTBIE NPON3BOJI-
crBa padounMm padoT’d BB JPOMBIILICHHBIX'B 3aBEICHIAXD,
BPATE TN UPEICTABIANOCh OBl HEOOXOIMMBIME euie ocodoe
yKagaHle Ha TO, uUTO CIydan, npoucurepuie He... BOTBICTBie
IPOu3BOACTBA padouuMu padorh, Kb YUCIY KOTOPBIX'H OT-
HOCATCH 1 CIIy'IaH, BLISBAIIHEIC HI)OH]iHGHiEMT) C‘l'ﬂxiﬁ[]b'[x'h
CIInBs. HE BHeK}'T'B Ja COGO!’O OGHHEIHHOCTI{ InpernpuanmMa-
Tenel BOZHAIPAKIATL HOTePIrBBmuXs padouuxs» ').

Mzrr mowems npusbrersosars TO QAJOCTHOE sBIeHie,
4T0, HAKOHEIhb TO Bh XX BEKE DyCCKMMB IOPUIMUECKIMD
MIPOM’B YCBOGHA IPaBUILHAA KOHIGHIIRIOHATIA «viS major»,
HO MBI HE€ MOXKEeMDb He OTM'hTm’h TOro, 4YTo IIOYUHB BB
TOMB OTHOWEHIN UPHHALICKUTEYHE JOKTPUH'E, a 3aK0oHO-
qaremo. He reopermiu — rQpACTBI WKasain 3aKOHOJATETIO
npaBuIbHyYi0  QOPMyNIHPORKY MIOHATIH «iIpodeccionanrbHaro
pHCKﬂ» n «IIer(}O,J.OJI_H.\{()ﬁ' CILTIRI» UM MX'B B3aUMHaArQ OTHO-
menin ?), a sakoHQAaTCME caM 0e3b TIOMOUM PYCCKMXD
YUEHBIXh CUTDH JAOWIenh «CBOUMB YMOMBY» [0 TPABUILHOMN
KOHCTPYKIIM M AdE Mafepiairs A1 HOCTPOCHIA I0PACTAMB —
KOMMEHTATOPAM'S ).

Bn wmamen pycckoit mureparypb, Ha cxonbko Hamb
n3berHO, Brepssle Ha MOuYBB TONKOBAaHIA 3akoHA 2 1IOHS
1903 roga *) paspabarbIBaeTCi IOHATIE HEHPeooIMMOit
cuiabl Opy moMougn THEXB METOJONOTrHYECKMX'B IIPIeMOBE,
KOTODBIE MBI 3aIUUia€M’ds Bb HACTOAWEH crarkh, Kaksh
€IMHCTREHHO HpaBHIIBHBIe.

Moments  «uenpeodoaumocii», cravuiit GaHANLHBIMD
BO BCHX'BD rOCHOACTBYIOIMXS onpexbreHifxs nouaris vis

1) Bap. A. M. Ho.asrens. Yx. cow., cTp. 70, TpOM. 44.

?) Cwu. mawy padory «Cummannan ouna w cm. 683 m. X u. Iv, erp. 3
H ¢n., passim.

%) Ca. umrnposannuit Tpyas oap. A. M. Hoxwens, crp. 69 u cm; B. L.
Juemaunoas Duauscrdii, Hopwiit 3akons 0 BOSHATpaAIeHIH YBBYHBIXE PAGOUNND.
Cnb. 1910, eTp. 10T Cm.

Y) Ha noust ronxopania cm. 653 m. X w. I oM I1INTHPOBAHHYIO HAuLy
pabory, cTp. 162-—174.



major, BeIOpachiBaetTest 3a Goprm. Feam 61 MBI moxeaanm
HaCTamBaTh HA TOMB, YTO VIS IAjor ecTb NposBIeHie
BBICIIEH CUTBI, KaK’h HABICHIA, XapaKTEPU3YEMaro Helnpeo-
AONUMOCTBO €ro, TO «BCK HecyacTHbBIe CnIydam, KoM He
MOTAM OBITH NPEJIOTBPAIEHBI, He BOUUIM OBl BB KATEropimo
ThXh, 3a KOTODBIC YCTAHABINBAETCH OTBHBTCTBEHHOCTS,
X0TA OBl NPUYMHBI UX'B JeXAIN BB CAMOMDB [POU3BOACTBS
M u3p Hero mpoucrekanw. Dmarojaps sromy, nomHsarie
BBICHIEN CIUIBI Maio uwhMB OTIMYAIOCH OBl OTh IIPOCTOM
CIyuanHOCTN, KOTOPYIO Henws3s OBIIO IPeoonrBTs, a H3H
upebnoBs OTBBTCIBEHHOCTH NpegnpuHnvareneil Osu Obr
HCKTIOUEHBI BCB TB cioyuyanm, xou He Mornm ObIThL IIPEFOT-
BPAIEHBI, HECMOTDPA HAa IPHHATIE BO3MOKHBLIXB MBDPH
IPEIOCTOPOKHOCTI» *).

K% rakoro poga caisHiio IMOHSLIsE WepeodoaltMoti cit it
I IOHATIA cayudinocne - Benels Hz{c*mﬂm,m cyrebuas
npakruga no npuwkaenito cfy 683 ' X u. I, xoropas
OPH3HAETS HeNPeogoInMy0/Culy WoBCoay, rh Hecuacrie
06s3ano mpuuuab «Kk0MOPYR[ HEAB3A Oblao npedomapaimaiinin
HUKARUNT MIPAMG 1 PLOYCNQINBUNCADHOCILIL UALL OCINOPONE-
nocmu» (K. P. 1887/69; 1393/87).

Takoe pacupoefpanirrensuoe Tonkosasie cioss cr. 683:
«perrbacrsie BO3BICTBIA HENPeOTOIMMON cunbl»y  06A3aHO
TOMy, UTO Hama ‘gyiebnas npaxTuxka He ycsomma cedb
CYH[HOCTU IIPUHIAIIA npogﬁmcwmmzﬁmm pucxa 2) 36 KO-
'10pa1‘0 H JO0MKHO BBIBOAWNTHCHA r[O'HﬂTle <<\']'5 nlaJOI»

Moxno HaghaThcs, YTO HOBOE TeYeHie, KOTOpoe Npo-
6uBaerca Ha 6aszh TOMKOBaHiA 3aKOHA 2 1IOHA 1Q03 roia,
OKpBOHeTs 1 34BOIET'S CO3HAHie IOPUCTOBB-IPAKTUKOBD,
u Torga Oyzer’s ycTpaHeHa Ta IIPHMCKOpPOHAd u HAYBMD
He OIpaBibIBaeMas HecOITACOBAHHOCTE MEKAY CyaeOHOM
npaktTukoit mo npumbreniro cr. 683 1. X u. I u cygebuon
OPAKTUKON 10 NpuMBHEHIIO 3aKOHA 2 10HA 1903 rojd.
Oba saxona nocrpoeHsr Ha opHOU uzed mpodeccionansb-
HAro PUCKA U roToMy mutatis mutandis nousrie vis major
[OIKHO OBITH 00HO BB TOI M Apyroil odmacrtu.

1) O6mnacu. 3an. M. @, crp. 142 cm [[Turupyro no Jumsunogs-Dasuncromy,
¥K. CO4., CTP. 103—I04 ).
?) Cu. mawy murupos. padory, cTp. 38—57, 108—I54.



Bormre MBI yeTauoBHIM TO INOIOWEHIE, UTO He TOIBLKO
GUHd, HO T ONACHOCML TipoMbicad [kaxs ocHoBa upogec-
cioHanLHATO PUCKA| MONeT’s OTHOCHTHECA [0 vis major. Bmn
000UX'D CIVYaAXDh OTBBTCTBEHHOCTH HACTYINTH, XOTH He-
MOCPEICTBEHHON MNPUYHHON, CO3jaBuIeit Hecwacrne, ObLia
«uenpeogommas cwra». [Ing ornajgenis orsbrerseHHOCTH
Ha10, 4r0 OBI HENpeojxoIuMas cura Oblia He TOIBKO He-
IOCPEJICTBCHHON, HO W COUHCMBEHHOL TIPUUIUHON HecuacTis.
E(CJ'IH HEC'-IEI.CTiE BBISBAHO I «OIIACHOCTBEH) NIpPOMBICIIA» M1
«HEIPEOOINMOM CHION», BB KAKOMB OBl COURTAHIM 3TH
OCHOBAHIA OTBBTCTBEHHOCTH HM CIIETANNCH OBl APY’B CBH
:[pyI‘OM'B,—-OTB'BTCTREIIHOCTT) Hac‘l.'}'IIHTTJ Bbh CHIY CT. I
3axoHA 2 1I0HA 1903 rojal

IIpnseay Bb xatzecrsb asropmregra wmuBuie Gapona
A. M. Hoaviens [yx. cou, erp. 72—73]. «Copoxyunoe
abiiersie BiBmHEH Cuibl M ycropiit "MPOU3ROICTRA PAdOTD
HE MOWEeTsHs CIOKHITL Cb IIP@WT.PIIIIHMZ!.;TC,‘IH orsbrersen-
HOCTH 1O 3akoHy 2 irousad'19eg r. Femm padouiit 1o
yerosiams u o6eranonk® (rpomssopcrsa  padors mogsep-
raercs ONACHOCTH pASPYHIMTEILHAIO BO3LHACTBIA Ha ero
370POBhE M KI3HL BWBUIHEMWCHIBL, TO COBEDPMICHHO Hesa-
BUCUMO OTB TOIO, MPUHATHI 1IN ObLIHM BraxbibneMs npes-
npiatia wEPEL 1#r OorpawieHis padouarc OTB TAKOH oma-
CHOCTH, U BOOOINE MOPEL 1 OHB NPUHMMATH Xaxkid nnbo
Bh CeMb OTHOMEHIIT MBDBL,~—O0nacHoCTh 2Ta NOTTEHKUTH
yuery CO CTOPOHBI NpeJIPHHUMATENsd, N OHBb JOIKeHD
oTpbuaTh 3a MocahICTBIA ATOM ONACHOCTH IO HAMATY IIPO-
¢eccionansnaro pucka. Br wacrHocrm onacHoets OTH OrHA
CBOMCTBEHHA BCAKOMY IIPOMBIULICHHOMY IIPOU3BOJICTBY ——
Jaie TAKOMY, KOTopoe IBHCTRyeTh HE IpH IIOCPeAcTnh
ITAPOBOI MM 3IEKTPUYECKOI CIIBI— Bb CHIYy O;HOIO TOr0
obcroarennersa, uTO padoTa MPOM3BOANTCA BB BAKPLITOMB
nowbmenin 1 upu yuyactia muoruxs unogen. Ilosromy mo
KaKoil ObI TO Hu OBUIO NPUUMHE HU BOZHHK'® NOKADH B
IPOMBINIICHHOMs  3ABEJEHIN, TO INOXApPs cambs 1o cedb,
ecu OHb ABIACTCA NPUIMHOK Hecwacrill ¢b padouumu,
HIKAK'D HE MOXeT'h CIyKMTL OCHOBAHIEMh LI OCBOOOMK-
geuia Baagbasua upeupiArii 01> OTBBETCTBEHHOCTH IIO
3aKOHY 2 1I0HA 1Q03 I., ecr umbiores Ha IO OCTAIL-
HBIl YCAOBIA I BOSHHKHOBEHIA TAKON OTBBICTBEHHOCTH.



Jra KOHCTPYKHisA HAYMHACT'H PENEeNnpoBaThed U HO-
whitmeii cyseénofi npawrukoir. Taws, IIpas. Cemars n»
K. P. 1909 N2 59 BBICKAa3arb: OCHOBaHIeMb OTBETCIBEH-
goern Baaybanna (GadpUUHO-3aBOACKATO NPEJNpIATiA  Ccay-
KUT'H He BUHA XOBIMHA Npeupiaris, a npodeccionanbrrri
PUCK'D, coarapaeMblit padoraMm II0 IPOM3BOJICTBY LDel-
npisris. ocysapersenustit Copbrs (0TueTs 83 1902—3 IT')
NpAMO TPUSHATE, UTO UPEUPUHUMATENh FODKEH: HECTH
OTRBTCTBEHHOCTE M TOIAA, KOTAA HECYACTHBIM Cyvail
IpOM3OUeNs OTH HENPEOJOTMMON CIIIBI IPHPOALY 1neobxo-
INMO TOIBKO, qTO Ob1 B’l]ﬂHle BTOII CHIIEL HPO}IBJI“J’IOC]’)
perbersie padors, a HE CTOMIO BHE BCAKOIT 3aBUCHMOCTH
ors padors npesnpiaTis.

Mger Moxems, TakuMbs 00pasoMb, Ha OCHOBAHIN BEIE-
WGIOWEHHATO YTBEPWAATh, YTO HAWA \KOHCTPYKI{A «vis
major» BO BCHXB CBOUX'G AeTaJfX’s HAXOAUTH OHODY B
JUBHCTBYIOMUXD PYCCKUX'D 3aKOHAXD.





