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MBpel couwianbHON 3amUTHI BB OTHO-
WIEHin ONacCHBIX> NMPECTYNHUKOBRD,

7

Ha6monaemuit b Hacrosiee BpeMst TOBCEMBCTHO pocTh npecrtyn-
HOCTH, HECMOTDSi Ha MOCTOAHHOE H HEYKITOHHOE apumbHeHie Hakasanii
Bb 60pebh b HEb, 3acTaBuNb COBPEMEHHYIO HAYKY YronoBHArO npasa
OTHeCTHCh Gombe kputHyeckH, yBIEL 5Te GLuto paHblIe, Kb Tpaau-
LiOHHOMY TpencTaBNeHilo o TOM®, 4TO HaKa3zaHie ecThb ENHHCTBEHHOE,
a ECNIM HEe EIMHCTBEHHOE) TO HAWMOOWSE npuronHoe cpencTeo Bb aknb
6opebul  CB npecTynHOCThio. VcTAMoBNeHie Toro TMOMOKEHIiA, Y4To nns
yenBIHOCTH 5ToHBOPLOEI HAKO 3HATL Th dbaxTopsl, KoTopLie nopo-
HIAOTE MPECTYNHOCTh, MPUBENO Kb NpPU3HaHio aansubiimaro rorno-
MEHIsT 0 TOMB, 4TO)aTa 60pLOA NOMKHA BECTHCE Npexie BCEro MyTeMb
npuMbHedis MBpe MPEBEHTHBHEIXD: MBDEl  DENpPECCHBHLI NOMKHET
6EITE NPUMBHAEMb TONLKO TOrAd, KOrnd OKAa3LIBAETCH HEeNOCTATOYHO
MEPEL npenynpenurensHuxns. Ho, YCTaHOBHBB 3TH MONOMEHid, Hayxa
YTO/IOBHArO MpaBa HE MOrMia OCTAHOBMTLCS HA HUXDB. 3auuias Haka-
3aHie, KaKb CpeAcTBO orpawneHiss obuiectea oTb MPeCcTynHoCTH, H
HCXONt BB TO )& BpeMsi H3L TOro BIMISAA, YTO HAKA3AHIE HOKOWTCH
Ha uaeb BoaMesnist, Hayka momkHa Gbuta NPUIATH KB MPH3HAHIIO TOro
HOBAro MonoweHisa, 4ro npumbHenieMb Hakasanis B ero COBpEMEH-
HOME BHIbL pnaneko He gmocTuraetcss To obeaneyerie oblLiecTBa OTh
TPECTYNHOCTH, KOTOPOE SBNAETCH 3afayeil BCHKO KapaTenbHoH nba-
TensHocTH. Ho ec npuwinock npusnats sto MonoxeHie, To HenabhwHo
BO3HHKB nanbHbiwii Bonpoct o TOMB, YTO Me HyWHO abnarte mns
TOro, 4TO6H AOCTHrHYTL Gombe yenbmHoMH 60} 5681 Cb MpecTynHOCTLIO,
M BB sTomb nynkTh pasownucs OyTH COBPEMEHHEIXB HPHMHHATHCTOR ..,

OnHH, Hcxoma wuab NP&ICTABNEHI 0 HENOCTATOYHOCTH M Hernpurop- _I)
1-?&
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HOCTH COBPEMEHHAro HaKa3aHid BHIMONHATL, Kakb crnbgopano 6w
dyHKuio orpaxnedia obuiecTsa U CHHTasd Bb STOMB OTHOLIEHIM TOp-
MasoMBb MpeNcTaBreHie O Haka3aHiM, KaKb O CpaBeIMBOME BO3ME3NiH,
CTany yHasLlBaTh Ha YENaTeNnsHOCT: 3aMbHH COBpPEMEHHAro MOHATIA
HAaKa3aHid HHBIMbBb, JHUEHHBIMB 3TOF0 MOMEHTA BO3Mesfia,—Haxa-
3adie JOMKHO OHITE ToNbKO ofesneyeHieMb o6lIECTBA; OTClOda Maes
‘| HaxasaHis, Kaks Sicherungsstrafe. [Ipyrie cranu oTcTausath nonoxexie
0 TOMB, 4YTO HaKa3aHie HOMKHO ocTaBaThkca ThMb, ybMBb oHO 6hUTO
Jlo- CHXB TOpB,—HakasaHie, kaxk Vergeltungsstrafe, u uyro xpumu-
Hamucty HbTe nbna po Thxwm MBpb, KOTOpEIMM MOMMMO HaKasaHis
MOMHO M HOMKHO GOPOTLCA CBb MPECTYNHOCTHIO, TAKL KaKhb POJbL CYAa
YTOINOBHATO NOJIKHA OrpaHH4HBATLCA Ha3HAYEHIEMb NUINL YTONOBHHXB
Q\_ kapb. HakoHeUws, TPETbU MOLITH MO MYTH KOMMIPE@MHCCA: OHH HAXOOHITH
= YTO He Hajo 3abuBaTh BCEro 3HAYERIA HaKa3aHis M Booblie YronoBHAro
3aKOHONATENECTBA, KaXb CPENCTBL OOMATO MMPEAYNPEXIEHid NpecrTy-
IJIeHid, X 4TO HenbL3g OTPHUATE HMHCTHTIYTAa HaKadaHisd, Kakb OgHOTO
M3b YCTOEBbL COBPEMEHHOH KynuTyphl, sHo, BMbcTh cb THMB, OHM
CTalyd NpusHasaThk HEoGXoauMocTh GUUTATLEH Ch TEMBL (GaKTOMb, 4TO
OIHHMMH KapaTenbHEMHU MEpofpiATiaMu HeNnL3s AOCTUTHYTb WbnH ob6es-
' nedeHisi obwecTsa,—Bb GUIy 3WOroBSIMIIsNA HaKasaHie He npespa-
waerca Bb MbBpy MonHuid 6e30nacHOCTH, COXpaHsas Bb cebb MOMEHTb
STHYECKIH, HO BbL TO € BPEMA Ha DSy Cb HUMB NONY4YalOTh NPAaBO
Tpa¥aaHCcTBa Bb YFONOBHOM® npash vHbig MBphl 60pe6ul cb mpecTym-
HOCTBIO, HOCTHrawulid Thxe e uhneil orpaxuexis oflecrsa, 4TO M
HaxasaHie, HO BHITEKaMia M3k OUbHKMU npectynHaro abauia cb WHOM
TOUKH 3pbBHiA, 3TO—TaKb HasuBaeMblsd, MBPH COLIaNILHON 3aAIATH—
moyens de préservation sociale, kaxb nxb Haspanb [lputcs 1).

Bth MbBpel couiaNibHOH 3AMTHL NpEeXae BCEro 3aBoesanu cebh
NpU3HaHie BB yronoBHoMbL npasbk u ThMb npobunu BB HeMB BechbMa
CyllecTBEHHyl0 6pews, Bb cMucnh gonywenia xoMmnpomucca, Bb
obnacti Gopb6H CB TBEMH NpecTynHHKaMmu, ana 60pnbhl Cb KOTOPEIMH
paHblue BCEro 6sla NpU3HaHa HECOCTOATENLHOCTh. CYLIECTBYOIMXD

Haxas3aHii, OCHOBAaHHBLIXBL Ha Haeh BO.’jMESRiH,-—E}; OTEOI:I_.I_EHiH 1pecTyn-
HHUKOBB HecoBepilueHHOnbTHUXBL. OTHOCHTENBHO ®TOH KaTeropid npe-
' CTYMHMKOBL BB HACTOALIEE BPEMA OKOHYATENkHO YCTAHOBIEHO, 4TO
ITonbko MbEpaMn NX® NepeBocnuTadid, a He npuMbHeHieMb Haka3aHis Bb

') Prins. Science pénale et droit positif, 1899, p. XLVI,
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onpenbnennoi nosk, coobpasmo O6HaADYKEHHOH UMK BHHB, MOXHO AOCTHTr-]
HYTb orpampeHia obiiectsa oTnh npectynHocty. Takums obpazoms, B'r.‘i
OTHOLUIEHIH OFPOMHATO Kilacca MPECTYNHHKOBDL NPU3HAHO BL HACTOALEe
BpeMa Hayano Gopk6u He rpu TIOMOLUH HAKA3aHifA, 2 NpU TOMOLH MEpE
couiansHoi 3aumte. Ho na 3TOMB HE MOTNIM OCTAHOBHTLCS COBpEMeH-
HEIE KPUMHUHAIHCTH. Brigcusas npuyunm MPECTYMNHOCTH Y pa3cMaTpHUBasd
XapaKTePHBIS YepPTH OTHBNLHLIXD KaTeropin MpecTynHHUKOB®S, Hayka
JYONOBHAre nNpaBa nomKHa 6HUTA NMPUATH Kb TOMY BRIBOAY, YTO Cpenu
OOMIEA MAaCCHl MPECTYNHUKOBS MOryT® OHITb yKasaHH HLKOTOPHS
TPYNNE HXb, KOTOPHIA HYMAAIOTCH BB HHHXEL npieMaxs BoanbiicTais,
uBMB Th, KoTophe PEKOMEHAyIOTCA BBL BUAbL Hakasasis. [lpuiunock
MPH3IHATL HATMYHOCTL OCOBEIXB ,0NACHBIXD® MPeCcTYNHHKOBS, Gopnba
'E:mopmmu NpH nomm nnHHK}ManaaaHm OCTaeTcHd He-
YAAUHOH, M Kaxks 6Hl HM CrOpPMIIM eme COBDEMEHHLIE KDPHUMHHAIHCTL
TO BOMPOCY O TOMB, KaKoe 3HaueHie MANG TpHNIaBaTL 5TOMY MOMEHTY
OMACHOCTH — rNaBHOE Wi BTOPOCTENEHHOE — W Kak® NMOHUMATL 3Ty
OMACHOCTb, HENb3s OTPUUATHL TOPO, WEO CBb 3THMDL MOHATIEMB NpPHUXO-
AUTCA  CHATATBCA yXKe W Tenepb. Me. TOMLKo de lege ferenda, wo u
de lege lata.

He Bxoms Bb nHacméamiee Bpews Bh Onuxaitiiee pascMorphaie
TIOHATIS ONACHATO NPECTYNHUKA,NTAKD KaKD 3afnayed aToro pokIama
SIBJIFIETCA NUIIL aHAMM3BL MBPB CcouianbHOH 3allMTH, HENbast, OJHAKO,
060ATH Monyaniems phienin Bonpoca o Tom®s, Kakn YCTAHOBHUTL
NOHSATIE OmacHaro [PECTYNHHKA, [TIOCKONLKY BOOGIIE BB Joxnanb pbus
OyNeTs HMATH Nuun onThxt Mbpaxb couianbHoi 3aIUMTH, KOTOpHIA
npuMbHAIOTCS Kb NTPECTYNHAKAMD OMacHuMB. [IpM ITOMB BB HANL-
HBiAEM s MBI 6yneMb MCXOHTL Ush Opencrasnediss He o6 onacHOM®
yenosbit Boobuie, a o uenosbkb, yumHuBLIEMD npectynnoe pbaxie
M BB cuny Thxs wunm apyruxs ycnosii NPpH3HABAEMOMB OMNACHLIMb.
Bonpocs, cnbnoBaTensHo, Bh TOMB, 4bMB xapaxTepusyercs sTa
ONAacCHOCTL.

Koneyno, nonumas onachocts nn CaMoM®B IIHPOKOMB <MBICHE,
MEl MOXEM® CYMTATH BCSKAro MPECTYMHAKA ONACHEIMBL YXE Bb CHITy
TOro, 4TO OHb COBEPWMNE MpecTymnneHie u, crmbnoeaTensHo, nosumM-
MOMYy, Jerde MOMeTh pBIUMTRCS Ha Homoe npectynnenie, uybMb
OCTa/LHBIE rPaMAaHe: HO HE ITA ONACHOCTE 3nbce umbercs 81 Buxy,
a onacHocte Gonbe spxo BhpaXeHHasi, 6onbe ocssarensuas onac-
HOCTe, nbiiCTBUTENBHO, 3acTaBnaoias OGIIECTBO AEPHKATECS HACTO-
PO¥bE BB OTHOIWEHIM maHHaro cybrexkra. Bra onacHocTs NewHTH B'&}



R =
Jrt:m:neca6[:.&1.31-!&.[1:{1:.. O0CO6EHHOCTSAXE JIMYHOCTH TIPECTYMHHKA M Bb 3TOMB
}omomeuiu MOMHO pasnu4yaTb OMNACHOCTb, KOTOpAsi BL3LIBAETCA M3-
| BBCTHLIMU MATONIOTMYECKMMH OCOGEHHOCTSIMA NHUA, YYUMHMBIIArO npe-
CTyIIeHie, — OCOGEHHOCTAMM, KOTOPHS [al0Th MOBONL MPHHHMATh
MBpHI, orpaxaallist o61ecTBO 0T MOJOGHATO HMHAMBHMIA, ONACHArO Bb
CHIly ero HEHOpMaHbHOCTH,IH OMacHOCTb, KOTOpas He obycrosmeHa
HEHOPMA)IbHOCTBIO [MpPECTYNHHKA, HO MPOHCXOOWTL OTE ero obpaaa
JKH3HH, OTH €ro MpHUBHYEKL U HaBHIKOBL. ONAacHOCTL MepBaro pona
HomKHa OBITh Ha3BaHA ONACHOCTLIO NAaTOJIOTHHECKATO MPOHUCXOXAEHIs,
OMACHOCTb BTOPOTO PONA — OMACHOCTHIO npoﬁdﬁ;g@@g jgn_r_:.nn_a_aﬂo
[Tockoneky Mel roBopumMbL 0GB ONACHOCTH NEPBAr0 pONA, Ml TPHHHM-
MaeMb BO BHHMaHie cnyuyau HeBMbHSeMOCTM HMIM, Take HAa3HB.,
YMEHbLIEHHOW BMBHAEMOCTH, Bb Y4CTHOCTH, @MbeMb Bb BHOYy npe-
CTYMHUKOBb-ANIKOTONIMKOBG; TIOCKONLKY )K€ FOBOPHMB 06k ONacHOCTH
couiansHaro TMPOMUCKOXIEHisds, MH UMbeMBRBRL BH]y [PECTYNHUKOBh
TIPHUBEIYHLIXE H MPECTYNHUKOBL TYHEFAUERs M LPYrUXDL aHTHCOL{ANb-
HBIX'B CY6BEKTORL. BTO pasnudie oXapaKtepa OACHOCTH OTPAMAETCH
M Ha paanuyin cameixb MBph GOpLOEI CB, Hell.

Karosnl e, onHaxo, TH oCASaTeMBHLIS NaHHEIS, TIPU KOTOPHIXE
SABNSIETCH BO3MOMHOCTh FOBOPUTH 06K OMacHOMb COCTOSIHIM muua,
YYMHHUBLIATO {IPECTyNIEHie? BB aTOMB OTHOLIEHIH MOXHO YKas3aTb
HBcKonbKo nyTei paapdiueHis sToro Bonpoca, Mo KOTOPLEIMb 0TYaCTH yxe
W MOLINK COBPEMEHHEIA 3aKOHDNATENLCTBA M NPOEKTH HOBHIXL 3aK0-
HoBb, [Ipexie BCEEO BO3MOXEHBb NyTh, Korna phuledie Bonpoca o6hb
OMACHOCTH AaHHATO MPECTYNHWKA TPEeAoCTABNAETCS BCelbno ycMoT-
phBuilo cyna: cynb camb nomxeHs phumth, MbLeTcs N Ha NHUO Bh
NaHHOMB cryyah Ta yrposa oO6LIECTBY, KOTOpas 3acTaBldAeTh TNpH-
6braTh Kb NPHHATIO 0CO6HIX® Mbph oOXpaHu. Takb mNOCTYMaeTs,
Hanp., MPOEKTHL UIBeHUApCKaro yronoBHaro ynoxedis 1908 r., umbsa
Bb BUAY OMACHHXBH HEBMBHSEMBIXb HITH JIHUBL Cb YMEHLIIEHHOH BMb-
HAEMOCTBIO, YrpOMAKINXE OOLIECTBEHHOMY CMNOKOACTBIl0 HiH obuieMy
6naronony4iio (§§ 15—16). Ho BoaMoMeHBL ¥ MHOW MyTh; camb 3a-
KOHBL MOMETH YKa3aTb onpenbneHHbls HaHHHA, KOTODHIMH XapaKTe-
pH3yeTCsl OoNacHOE COCTOdHie mpecTynHuKa, Tawb, Npexne Bcero, Mo-
XeTh OHTb YKasaHO TaKoe ycnoBie YMCTO (OpMANbHArO Xapak-
Tepa, Kakb M3BbCTHOE YMCIIO NPEAIECTBYOIMUXE OCYMAEHIH, npH
HANM4YHOCTH KOTOPLIXL BO3MOXHO TIpHM3HaHie AaHHAro cyShexTa omac-
HEIMB; 3TO YCTAaHOBNAETCA BhL BUAB o6llaro npasuna, NOCKOMLKY phub
MOETH O MPECTYMHWKAXb NMPUBHIYHEIXE. [lanbe, MOTYTE 6HITH yKasaHhl



2R N

onpenbneHHHSA TIPYNE NpPecTyrieHii, Bs OTHOWEHIN KOTOPHIXE NTHl b
H MOWEeTH BO30YXNaThCsl BOMPOCE 06B OMAacHOCTM HXB YYHHHUTEN,
0py HeMb 8TH [MPECTYIUIEHIA MOryTh XapaKTepU30BATbCH MMM  Ts-
HECThIO HaKa3aHid, Hanp., NpecTYyIUIeHisd, OGNOMXEHHEIS JHIIEHIEME
cBobGonu (mBeiu, npoekts §§ 31—33), HMH we caMEMDB CYIIECTBOME
HaHHHXB NOCAraTenscTBb !). Hakoweus, 8L 3akoHd MoweTs M ue
6HTE GopManbHare npiypoueHisi OMacHOCTH Kb onpeabneHHEMD rpyn-
naMb MpecTynieHid, Ho MoryTb 6uTe Gonbe OTYETNHMBO MONYEPKHYTH
OCOGEHHOCTH TNCHXMKH BHHOBHHIXB, Bb CHIY KOTODHXbB CO3JAETCHA
MPEACTABNEHIE O er0 OMaCHOCTH,—HallHYHOCTb CKIIOHHOCTH Kb npe-
CTYMNEHIsIMB, DA3BpaTy W TYHESACTBY (WIBEil. MPOEKTh § 31), nm
JE CBAISH CAMOrO TMPECTYMJIeHiss C€b TYHEANCTBOME H NbLHHCTBOMD
(repmanckiin npoexts 1909 r. § 41—42).

Oubuusaa sTu pasnuusms nytv pPillesis Bornpoca o KPUTEPIAXb
OMacHaro COCTOsHiA, MH 3nbkChb TaK® Xe, KakB W MPH pa3cMOTPhLHIM
CTPYKTYpPH MBpb couianbHOM SaUWTH, NOMKHH HCXONHTE H3B TOro
NPHHLUHNIANLHATO MOMNOMeHis YT, NpPW. NpPHU3HAHIM OMACHOCTH NHuUA
HEoGX0AMMO CYHMTATRCA Ch MHTEpecaMH{ NHUYHON CBOGOAH, TAKB KaKb
3TO NpH3HaHie BreyeThIad lobalo BECbMA HEBHIFOAHEIA MOCHBACTBIA
ans nuyHoctH. Ilo afamy npemeraBsnsietcst Gonmbe whnecoo6pasHuMs
yKa3aHie BB CaMoMB32KOHE IPU3HAKOBD 0NACHATO NpEeCTYNHHKA, 4EMB
npenocrasnenie/ pbiieHis Beero aToro Bonpoca ycmotphHilo cyaa. Ta-
KAMB MPH3HAKOMb MpPEXNe BCEro MOXETS CIYXWThb MOBTOPHOCTB YYu-
Egy_ig_gsa'bc_m% --.np:@_wﬂg_;iﬁﬁ_cg_@ﬂgm_bgay[oq.l_aﬂ 0 TOMB, uTO

—— —~ it ————

1) Ocobenno pensedHo phiuaercs aToTh BOMPOCE BB M3aHHOMBL BR 1905 r.
B Homoms KOsmuoms Banuch saxonh 0 npHBRIMHEXS npectynuukaxs (habitual
criminals); apbce yKaswBaercs, 4TO Cymb MOWeTS INPA3HATL NPHBRIYHEIMEL Mpe-
CTynHHKOMB: 1) Toro, KTO ocyxnaeTca 3a OTpasfieHie, npecTynmeis TIPOTHED
HPaBCTBEHHOCTH W W3THaHie miopma, Gynyww, no kpaiHell mbph, OBAMIN ocyxaeHs
3a ati nhauia. u 2) Toro, KTO OCYMXUAETCS 33 HaHeceHie paHb, pastoi, Brmora-
TENbCTBO, HOYHOM B3NOMB, KPAaMYy, NPUCBOEHIE, MOLIEHHHYECTBO, MONNOrS, MOA-
710rL NOKYMEHTOB: W NOMIENKY HeHEMHHXh 3HAKOB®, Oyny4u yite npexpe ocy-
HIEHBs, 00 KpanHed Mbph, Tpu pasa sa atu npectynnenia, Eule 6onbe metansHu
onpembiieHis, KOTOp MMBIOTCA Bb 3aKOHSL O HPHBMYHLXD NpPECTYNHAKAX'D, HANAH-
HoMB BB 1906 r. Bb HoBo# 3enaupin. Touno Tawwe HosbHWif aHrAiRCKIA 3aK0HD
1908 r. Prevention of crimes act, ycraHamsnuBaiowiit, mexny npounms, mbpu
0XpaHbl Bl OTHOWEHIM NMPHBRIYHEIXE [IPECTYNHHKORSL, HMBETE BH gy sek Th npe-
CTynneHisA, KoTopus umeHyworca felony u, ceepxb Toro, MoHeTHsls NpecTyrieHis,
MOUIGHHHIECTBO M BCAKIE npocTynxu npotHe® § 58 axta o soposctsk (Larceny
act). ITo Tomy e nmyTn nnerh ascTpifAcKii NPOEKTH yromosHAro ynosexis 1909
roua, rak yKa3awBaeTcs Bb xasecteb mbsHil, ceunbrenseTayouMxs 065 onacHo-
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PAOL AbAHIA, YYHHEHHEIX® AaHHBIMB TALOME, YKAa3LBACTL Ha onpe-
nbneHHLIA CHIOHHOCTH €ro, uerepuuuua Bb 06WwexuTii. D10, KO-
HEe4HO, Mpexne BCEFOMTB ISl XapaKTEepHCTHKH MPHBLIY-
Haro mnpecTynHuka. Jamke, JO/KHEL OBITh yKa3aHB onpenbredHbis
MpecTynneHis, npu KOTOPHIX® CnbAyeTh MPU3HATH, YTO HXb YHUHH-
Tenb, ABACTBATEINILHO, BHSLHBACTH ocoﬁeﬂﬂoe“ﬁeanoxoﬁcmo BbL 06-
m.e{rrat ¥ Cb 3TOM TOYKM 3pbHis NPUXOGUTCH CYMTATLCH Cb HEOHH-
HAKOBLIMB 3HA4YEHIEMB OTHBILHLIXE MPECTYMIeHii—TaKoe G6e3noKaii-
CTBO Mpex[e BCEro BHYLWAITL BawHBHWIA MocaraTenscTBa HA O

uHOuBMaa, a kpombt Toro W Ha Gonbe ubHHLIE WHTEpecH O6GLIECTBEH-

HeE. DTo yKaaaHie MNOKOOHLIXB TPYNNhL MPECTYNMHBXL nbaHIM, co-
ofpa3Ho CBh KOTOPLIMH YCTAaHaBIIMBAETCH OMNACHOCThL MPECTyNHHKA,
umberTs ocofeHHoe 3HaveHie, MPW YCTAHOBNEHIM MOHATIA oMacHaro
MpecTynHUKa NpHBLIYHAro, HO, Cb APYLOd \ETOPOHEI, KA3anoch 611
NpaBUNbLHEIMBL YCBOMTL 3TY TO4KY 3pBHIZ M BB oTHouweHin Thxsk cmy-
Yyaerb, IAb NpPUXOAMTCS MPHU3HABaTh( OMNAaCHOCTL MPECTYNHUKA, He
noanexauiaro Haxkasadiio, scrmbacmgin zesmbasemoctH, Bb caMoMb
abknk, He Bcakoe npecTynHoe JrbaHie; YYMHEHHOE YMalMIIeHHBIMb,
MOMETE: BLI3bIBATL CO3HAHie HEOOXOMMMOCTH MPHHATIA mbp® couianb-
HOM OXpaHHl, a TonbKo BaMHbBAWs nocsrarenscTea, AbACTBUTENLHO
MOTyLLisi Bh 3HAYMTENbLHOH CTENEHW TPEBOXHTL OOLIECTBEHHOE CMOo-
korictie. To e DPUXORMTCA CKA8ATh W OTHOCHTENLHO MPECTYMHH-
KOBL Cb TaKb HA3RBaeMQil yMmeHbluleHHo# BMmbHseMocTeio. Ho Ha
pAy Ch yKasaHHLIMM MPHSHAKAMH NS JPYrMXb KATEropid OnacHHXb
cocTosHiA Mornu 6& MMBTE 3HaueHie M MHLIS O6CTOSTENLCTBA, MMEHHO
HE CaMoe CYyIECTBO JAHHAr0 MOCAraTenbCTBa, 4 €ro CBA3kb Chb OMpe-

CTH MPECTYMHHKA, TAKIA NMPECTYMIEHIA: nocaraTens-cTea Ha 6e30MacHOCTL HEHEM-
Haro 060poTa, Ha HPAaBCTBEHHOCTh, HA M3HbL, HA THAECHYIO HENPHKOCHOBEHHOCTS,
HOPBICTHLIA NOCArATENLCTBA HA WMMYIIECTBO M oGlIecTBeHHHA npectynnexia (§ 38).
HysHo oTMBETHTL, 4TO ¥ Halle NPaBo, YCTAHABMMBAKLUEE BO3MOMHOCTL nNpUME-
HeHis mEpB OxpaHul BB OTHOLUEGHIM HEBMBHAEMEIXH MPECTYMHUKOBB, OrPaHUYH-
BaeTh UXb NpUMBHHUMOCTS NHIIL Bb OTHOLEHIM HBHOTOPBIXBE TAr4aflIMXL nNOCH-
rarenscTeb (CT. 95—97 ynoX. 0 HaK. rOBOPATE 00b YYMHMBIIMXL CMEpTOyGid-
CTBO HNH MOCATHYBIIMX® Ha H3HL [OPYyroro, MMM cBo10 COGCTBEHHYO, HIH HA
3amMraTenscTso, a cr. 39, 4. 2 yrom ynox. 1903 r. rosopute o npast cyma
oTAasaTh MOABL 0CO6LIA HAA30PD NKUO HesmbHAEMOe, KOraa ,0CTaB/leHie Takoro nHua
feas ocofaro NpUCMOTpa CyAb NpPH3HAETH ONacHuHMB, W BMbBHAET® Cydy Bb 00A-
3aHHOCTL mombuleHie ero Bo BpayefHoe 3aaBefeHie BB cnydab yuuxedia y6ificrsa,
BeChbMa TAMKAr0 ThIECHaro noBpexMeHid, H3HACHMOBAHIA, NoMmKOora MMM NoKyLIe-
gis Ha aTH nbaHia),
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. ABNEHHHIMH CHITOHHOCTAMH JJaHHAro Cy6hexTa, BpeiHnMH ans obuge-
CTBA—HMEHHO CBA3b NPECTYI/IeHIA Cbh TYHEANCTBOMb, PaclyTCTBOMb
M NbAHCTBOMB. BB aToM® cny4at v HesaHauyuTenbHOE NpaBOHApylie-
Hie MOXEeThb 06yCnoBnMBaTh HEOOXOAMMOCTbL NPHHATIA MBPBL OXpaHH,
NOCKONILKY MOXHO YCTaHOBHTb, 4TO [aHHOE JIHLO NPEACTaBMsAeTh
NOCTOSHHYI0 Yrpo3y npaBonopsaaxy, Onarojapa CBOMMB BpeNHLIMB
CKMOHHOCTAMB.

TakuMb 006pa3omMb, OMACHBIMM NPECTYNHWUKAMM, BLISHBAOLMH
HeoB6XOMMOCTL MPHHSATIA 0CO6HXB MEpPhL BB OrpamieHie MHTEPecoBb
obulecTBa, NOMKHE NPU3HABATHCA: 1) NUUA, HEONHOKPATHO YYMHMBLLISA
onpenblneHHbIst NPECTYMIEHIsA, 0COBEHHO BawHHSA, 2) HeBMBHAEMHIA M
He Brnonub BubHAEMEA nuua, yuMHUBLWIIA BawHbBHLIIA NMocAraTenscTBa
u 3) nMua, yYMHHBLIIA NPECTYMIeHisA, BHI3BAHHHS HXb TYHEHACTBOMb,
pacnyTCTEOM® HIIH CKIIOHHOCTBIO Kb OMbAHEHIO. Ho, yctanasnus
nofobrbs  KaTeropin ONacHLIX® MPECTYIHHKOBB, 3aKOHB [AOMKEHD
MpefAocTaBUTL CyAy NWIIbL NpaBo NpU3HaBaTh NQACGHHIXB JIHLL Onac-
HEIMH, He BMBHAA emy aToro BB 0053aHHOCTL. BB 3THXL npenbaazs
cyne#ckoe ycMoTphuie Bnonub ubnecoobpasHo U He rposuTh cBobomh
HHIHWBHOA.

Ilepexons kb pascMoTpBHilO|CaMLixbk MBpeb couianbHOR 3alMTH,
MBl [OJDKHBL fIpexae BCEFO OTMBTHUTE, 4TO CBeleHie MXBL BL onpenh-
JIEHHYK0 CTPOHHYI0 CHCTEMY ecThb 'gBleHie CPaBHHTENLHO HEJaBHATO
BpeMeHH. Bnepsul€ NMHIIE Bb npoexth WBeAUapCKaro yroi. YIOX.
1893 r., cocraBrneHHOMb M3BbCTHEME KpuMHHanucToM® LliToccom®,
Mel BcTphyaeMtb ompenbneHHylo cucteMy 3THxb MBph NOgbL UMEHEMB
~MBpB _&EEH?EHOCTE‘;)(SiChGFCHde Massnahme, mesure de surété).
C® nosieneHieMs 3TOr0 MpPOEKTA M BO3HMKD CAMHR BOMPOCH O MPH-
ponk Mbpb 3alMTH U O TOMB, NOCKONLKY OHB MOTYTH GHThL HCMOMbL-
30BaHH YrONOBHHIMB NpaBoMb. Bnisdie wBefiuapckaro npoekra Bb
3TOMB OTHOWEHIHW, HecoMHEHHO, OTpasunoCL Ha HENABHO IIOSiBHB-
LWIHXCA MPOEKTaXb TePMAHCKATO M aBCTPIHCKAro yron. yjioX. 3Halo-
IMHXE HA PANY Cb HaKasaHieMb M 0coOBIA MBPH 3aUIMTH, 4 TAKKE Bb
H3BBCTHOH CTENEHM M Ha MOCTAHOBNEHIAXE HOPBEKCKArO Yroj. YIOX.
1902 r. Cs npyro# CTOPOHH, HE CTONLKO BrisHie IBEHALIAPCKATO NPOEKTA,
CKOJNbKO CO3HaHHas NoTpebHOCTL caMoil XHM3HM 3acTaBuna HeNaBHO
M aHriiAcKoe MpaBo MOATH MO MyTH yCTaHOBMNeHis ocobuxb MEpb
oxpaHu. He cnbayers, opHako, npM aToMBs nonaraTs, 4TO HH BB
MCTOpiY npaBa, HH BOOOIIE BL COBPEMEHHEIXL 3aKOHOHATENLCTBAXE
MBl He BCTpbyaeMcss BOBCE CHb CaMoi uaeeidl ocobmxb MBpPBH OXpaHh.
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HoctaTo4yHo Bb 3TOMBL OTHOLIEHIM yKa3aTh XOTA OH HA mocTaHopnenis
npyccxaro nadapexta 1794 r. (I 4. XX tur. § 5), rnacusuee, 4to
»BOPLL H [pYyTie MpecTynHUKH, KOTOphle BChBICTBiEe HMXB HCMoOpueH-
HHXB HAKIOHHOCTEH MOryThb OBITH OMACHH And obuwaro 6nara, He
HOMKHH OGHITH OCBOOOXIAEMB! M3b 3aKmioYeHist mocmh oTOHITIA Haka-
3aHia paHblle, YBMBb OHH YKAMYTb, YTO MOTryTh COAEDPWATh cCeba
YeCTHHME nyTeMb“. Cb ApPYyrofl cTopoHH, nNpuMbHeHie Mbphb OXpaHb!
Bb OTHOUIEHIM NPEecTYynMHUKOBE HeBMbBHAEMHIXB JaBHO yxwe HaBhcTHO
PasHBEIMB 3aKOHONATENLCTBaMBb, Bb TOMBb 4YHCHE # HaueMmy npasy 1.

Paacmatpusasi MBpel couianbHo# 3aUMTH M0 OTABNLHEIMB 3aKO-
HOAATEeNbLCTBAMB, MBI MOMEMB 3aMBTHTb, YTO OHB BHpAMAWTCA Bb
Bual MbBpb Gopebu: a) cb npecTynHukaMd HeBMbHAEMEIMH; 6) CBb
MPECTYHUKAMH, Cb TaKhk HA3LIBAEMOH, YMEHBIUEHHOH BMbLHAEMOCTEIO,
BBb 4aCTHOCTH, Cb [MPECTYIMHHKAMH an_x‘o:opmc’am;{_; B) Ch MNpPEeCcTYNHH-
KAMH-TYHes[uaMu M r) cb npecmmémﬁ"wuqﬂuun. [Tpu atomMsb
HY¥HO MMBTE BBL BHOY, YTO BB QEHHUXDL 3aKOHONATENLCTBAXB STH
mbpel Haumi cebh goBonsHO cEAGoe BHpaxeHie n BCTphyanTCA ML
NpUMBHHTENLHO Kb HBKOTOPHME U3k, TANLKO 4TO YKa3aHHHIXBL Ka-
TEropiii onmacHLIXE MPECTYAHHKOBDL, B'h APYrUXb We-—TpuMEHeHie Hxb
JHAYUTEINILHO [UHpE.

Kb nepsoit rpynmk OFHOCHTCH OOMNBIIMHCTBO COBPEMEHHHIXBH 3a-
KOHOJATENLECTE b/ Taxs, BO) GpaHuyackoMb npaehk Mel BerphuaeMb
ocobyio Mbpy, GCHNKy, HMEHyeMyilo peneraiieit M npuMbHAEMyIO Bb
OTHOIEHIH onacﬁé‘iﬁfﬁﬂauqﬂuxa MPecTyNHHUKOBS, PEUHMAHNBHCTOBL

0COBGHIXL KATEropif, OMacHOCTh KOTOPHIXB BHITEKAETH H3b (akTa

*) Bw Hawem®b 3axoHonarenscTsh ewe cB. 3ak, T. XV n3n. 1832 r. BB CT.
137 yxa3smsans Ha TO, 4TO ,Yy4uHHBUlE cmepToy6ificTBo Bh npunanxh cymacue-
CTBiA W 10 NMpPUroBOpY COBBCTHArO cyda, OTOCMAAHHHIE Bb NOMbB CYyMACLIEOLIAXbD
AnA CofepHanid W /edeHid Bb OHOMDB, HH Bb KOEMBb cJy4aB He MNOMKHE 6HTH
HM3BL TOTO N0Ma UCKNO4YAEME! W BOABOPAEMH Bh O6UIECTBO, TONLKO, ECAW TAKOBO
cymacuenuifd cosepiieHo ucubnunca B Bb Tededie S5 nkTe cpany He 3ambyeHo
6yNeTh HHKAKAXB NMPUMANKOBL CYMAaclUIECTBIA, TO OHb MOXETH NMOMYYATH CBOGOMY
¢b pa3phblleHia MHHMCTEPCTBA BHYTPEHHHX® Abnb“. BDTo nocTaHOBNEHie c©B. 3aK.
GEIT0 BOCOPAHATO NPY COCTABNEHIM YNOX. O HAaK., XOTA COCTABHTENU €ro M Haxo-
OWNH, 4TO ,yKasaHie NPenocTOPOMHOCTEA, KOTOPHA MORKHE GHITL NpPUHHMAEMEL
NpoTHE: Oe3yMHEIXD, YYMHMBIIMXE CMEPTOYSIACTEO WM NOCATHYBUHAXD Ha MU3HL
ApYyroro, HAM CBOK COGCTBEHAYK WMIM HA 3aWUraTeNbCTRO, HE NPHHALAEHATD,
CO6CTBEHHO Kb MOCTaHOBAEHIAMB ynom. 0 Hak.®. ([MpoexT®s ynowm. o Hak. yron. u
Hcnpas., BHeceHHuR 5B 1844 r. 8n Tocyn. Cosbrs, 1871 r., ctp. 30). Coobpa3to
aTOMYy W OHMM YCTAHOBNEHEl NMpaBuna, 3aknioyawoumisca Bb cT,95—97 ynox o Hak.
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MHOTQKPATHATO Y4MHEHiss W3BBCTHHIXB NpecTynHulxb AbsHii BB Teye-
Hie onpenbnenHaro BpeMenH; mbpa sTa, BBEAEHHAH 3aKOHOMD 1885 Ei;
NpuMBHSIETCA MO NoCTaHOBNEHID Cyna no OT6MTIM Hakasawis ‘npe-
CTYyNHUKOM®; Kpomb Toro, code pénal b art. 274 mpenycMatpuBaeTs
nomblleHie HHUWMXBL MO OTOMTIM HaKas3aHil BL 0COBHIS y6bmuma
(dépét de mendicité). UncTutyTs penerauin BB OTHOLWIEHIH PeLHAnBH-
CTOBL H3BBCTEHL M MOPTyraabCcKOMY mnpasy (deportation) c» 1892,
Bs Genwrifickoms npasb ocofoe passutie nomyyaoTh MBpH 6opL6E
Cb TyHespuamu; 3nbck no sakony 1897 r. ycrawasnueaetca npumk-
HeHie MBpBb coUianbHOR 3alMTH M HEe3aBMCHMO OTH HaKasaHis, —
HMEHHO BL OTHOLIEHIM MPHBHIYHLIXDL M PaBOTOCHOCOGHBIXB HULHXD W
Sponars ponyckaetcs mombiueHie Bh 0COGHS yupexaeHis (dépot de
mendicité) cpokomsb ot 2 no 7 nbTh, BB IPYruxh Cly4asxs [pH-
mbuseTcs mombiienie BB y6bxuwa (maison de refuge) cpoxoMs a0
1 r., npumbHeHie e HakasaHiil NMOMUMO Ep B 3aUMTE [ONyCKaeTCA
TONBLKO MPH KBaNHPHLUHMPOBAHHOMEL HUIEHCTRS M 6ponsmectah. ep-
MAHCKOE Yrolql. ynox. Bb KadecTsh Mbpul couiambHoli 0XpaHs 3HAETH
NHWb, TaKb HaswbB., korrectionnélle Naghhaft, T. e. 3aKmo4yeHie, Bb
paboueMs momb, npuMbHAeMoe \1d NocTaHORIEHIo agMUHHMCTPaTHBHOH
BMACTH BB CHITY MPHroBOpa CyAd MO OTOWITIM HAkasaHis BH OTHOLIe-
Hi TyHesnuess, cyreHePossb, OPEAdrs U T. m. muub (§ 361). Urans-
STHCKOE YIIOMX. nonycl_{_aeﬁ lepenialy OMacHHXEL HEBMBHAEMHXD npe-
CTYyMHUKOBL Bh DACMOPSKEHIE, KOMNETeHTHOH BnactH (46). Bonrap-
CKOE yNIOX. npeayeMaTpHsaeTs noMblleHie 1o cyne6HOMy npHrosopy
HEBMbBHAEMBIXD YMANHIUEHHLIXD Bh 0COOHIS YyYpeXeHisT Brpenbs A0
HX® BhI3foposneHia (§ 44); To e ycTaHaBiMBaeTcd M BB MCMNAH-
ckomb konekch (§ 8). Fomnanpckoe yrox, (§ 37) monyckaets momb-
uieHie HEBMBHAEMBIXD AYLIEBHO-BOMLHLIXD WIIM JHUBL Ch HEQOCTATOY-
HLEIMB YMCTBQF!HHML pa3BHTiCM'b Bh JOMB YMalHWEHHBLIXDL N0 pacno-
PSXEHI0 Cyna Ha UCMHTAHIE HA CPOKEL He cBHiEe 1 T.; Cb Ipyrou
CTOpOHH, OHO 3HaeTh OTHady BB pabodiil NOMB HHUUIMXEL, Gpomsars M
MPHUBEIYHEIXD MbAHHUL Ha BpeMA 0Tk 3 Mbc. o 3 nbtb. [No usexn-
CKOMY 3aKoHONaTenbCTBY (3akond 1885 r.) monyckaercsa npumbHedie
pabouaro goMa Bb OTHOWEHIM 6PONArb M HUUIMXB, NPHYEMB OTH
aMHHACTPAUiM 3aBUCUTBL COKPATHTbL WNH YATHHUTL HASHAUEHHBIH
cpokb. [lo naTckoMy yrox. cynb HasHauaeTh BbL OTHOLIEHIM HEBMb-
HAEMBIXB MbPBI OXPaHEHl, KOTOPHSA MOryTh OHITh YCTpPAaHEHH Bb M0-
pankh ynpasnedia Ha ocHoBaHin BpauebHOM akcnepTHaw (§ 38, u. 2);
KpoMb TOro, Mo 3TOMY 3aKOHONATENLCTBY MpHUMbBHAETCH pabouiit NoMb



- - 1 2 -

BbL OTHOWEHIM 6pogdars U HHUWMXB (3akons 1860 r.), a Tawke BB
OTHOIIEHIH MBAHMIIL, cBOmHEH W T. m. (3akon® 1905 r.). Kb aroii we
rpynh 3aKOHOAATENLCTEh, HE 3SHAUMXD LUWPOKAro pas3BUTIA MbBpL
couianeHOH 3aUIMTHl, OTHOCHTCA H Hale npaBo. JBHCTByOLIEE YIOMX.
0 HaK. 3HaeTs MbpE OxpaHH BB OTHOUWEHIM nIHib HEBMEHAEMHIXD,
YHUHHMUBIIMXL BawHbBAwig nocararensctea (ct. 95 —97), a Takwe BB
THOWEHIM 6ponsrs, NMoANeXAalluxs CChUIKE Ha BOABOpEHiE Bb AKYT-
ckyio obnacte (cT. 951). YronoeHoe ynmox. 1903 r. kb 3THMBL Mb-
paMtb (cT. 39 4. 2 u 275) npucoenUHAETL HOBYID, PA3CMATPUBAEMYIO
MMBb Bb KadyecTBB HONONHHTENLHAro HaKasawis, —HMeHHo nombuienie
rno MNpWroBopy cyfa nula, y4dHHUBLIATO TnpecTynHoe absdie, Benba-
CTBiE TYHEsICTBA MNM rpasfHOCTH, Mo OTOBITIM HAKA3aHIA TIOPLMOH
Bb paboTHHIK NOMB CpoKoMB oTb 6 Mmbe. go 2 nbre (cr. 32) 1).

3nauynTensHo Kpe, 4hMB BB paBGMOTF;"t\HHH)('h 3aKOHONATENk-
CTBaXb, CTAaBUTCA BONpoCch 0 Mbpakbs ©XpaHhl BL HOPBEMCKOMD H
AHTTIIACKOMs 3aKOHONATENLCTBAXB, & TaKwe BB [IPOBKTAXb LUBEH-
Liapckaro, aBCTpiHCKaro W repMaHcxKaro yron. yioxwedid. Hopeemckoe
3aKOHONATENLCTBO, Mpaela, He Mipu3Haere uhnecoobpasHuHMB ycTa-
HOBNIeHie 0co6HIXBE MBpPh OXpadHbl BB OTHOLIEHIH MPECTYMHHKOBE
TIPUBHYHLIXG, JOBONLCTBYACH HPABOMB /CYAa YAJIHHATE HA3HAYEHHOE
HakasaHie BB cnydal JpusHaHig, NaHHAro peuMIMBHCTA CO CTOPOHHI
NpUCSIKHEIXE 3acknatenew) ocobeHHO OMacHHMEB MNPECTYNHHKOMB, Chb
ycTaHosneHieMs BB 3ToMb emnydab no uasbcTHOM cTemeHM Heompe-
IBNeHHBX's PHrOBOPOBD (§ 65), HO OHO 3HAaeThb HMHBIA MbBpH; UMEHHO
§ 39 yrom. ynox. 'ﬂpe_.qoc;faenger'b npaso cyay Bk cnyuab, ecnu oHB

1) Unrepecno ormbruts, uto aTa mMbpa He Mmbnacs BbL BHOY MPH cOCTAaBNEHIH
TIpOeKTa YrofioBHArO YNOX.; OHA BnepsHe O6biMa BLHABHHYTA npd pascMoTphHiA
npoekra 8b ocobomb combutanin loc. Cos. HMwmenHo, ocoboe cosbuadie ocraHo-
BAIOCE ,HAa BOSMOXHOCTH HpumBHeHiA cyde6HOM BOAcTLIO eule HEKOTOPLIXE Mb-
ponpiATii, HaNpasNeHHHXb Kb OTPAXACHIXD oblIecTAeHHOR GeaonacHOCTH®, H, MMbsa
BB BALY NPECTYN/EHiA, YYHHEHHHA N0 TYHEAACTBY M NpPasNHOCTH, YHA3WBANo, YTo
«20Ba N4 Cb Touxh 3pbHiA CcNpaBennMBOCTH BO3MOXKHO BO3PAXMATL NPOTHESL HEXO-
TOparo OTArOUIeHiA y4acTd momo6GHaro nuua npHcoenHHeHieMs Kb onpepbnedHomy
3a coBepuieHHOe MM gbadie Haxasawilo ApyrHXB MBPB, CNOCOBHHXE NPiyYHTs €ro
Kb paboTh W BHIBECTH H3b HeGNAronpiATHLIXL YCN0BiA XU3HK,. (XKypHan®s o0cob.
coB., cTp. 122), cn Apyroi cTOPOHE!, OTHOCHTENLHO MbLAHCTBA, KAKB NPHYHMHLEL npe-
cTynneHia, 6o agbes BuICKa3aHo, YTO ,0HO TpeGyers He YCHMeHis penpeccik
yronoBHo# H He Bo3nEHCTSIA HA TPYAOCMOCOBHOCTE NHUA, HO, MABHHMB 06pa3oms,
JIe4eHis®, ONHAK0, 0COGLIXE YYPEXCACHIA ANA NPecTyNHAKOBB-ANKOTONMKOBE Mpo-
©KTh He CO3AaBaIlb.
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NpH3HaeTh, 4TO JIMLIO, OMPaBAAHHOE WM MPUCYNAEHHOE Kb YMEHb-
LIEHHOMY HaKa3aHiio, OfacHo MIs IpaBenopsaaKa Mo CBoeH HemMb-
HAEMOCTH MWJIH YMEHbLIEHHOH BMbBHAEMOCTH, MOMBCTMTB 3TO JIHUO Bb
y6bhuHIe Ans ymanuuleHHHIXb, Bb NedebHOE 3asenedie, Bb NpiOTH
Wwnd BB pabodiil oMb, NpPUYEMB MpexpalieHie 3Tod MBpH 3aBHUCHTB
OTb aNMMHUCTPATHBHOM BnacTH. JTO NOCTAHOBEHie Yroi. ynox. ho-
nonusiercs onpenbnediaMu ocobaro 3axona 1900 r., BB Culy KOTO-
paro pgonyckaercs rnombiieHie MPUBEIYHEIXD MNbAHULB, COBEPLUMBIUMXL
npectynnenie, 85 paboyii QOMBL HnM BB nedebHOe  3aBeneHie
HAa CpPOKB, KOTODHA HEOOXOMMMB WIS HXb BHI3JOPOBMEHIA, HO He
ceuue 18 mbc., a npU TOBTOPHOMB MXxb MoMblieHiH — He cBhlle
3 nbTs, MpUYEMD YKA3HBAeTCH, YTO EC/M MPU 3TOMBb HA3HAYaeTCs
HaKa3aHie, TO OHO MOMETH BMONHB MIM OTHACTH OTNACTL. 1OTL e
3aKoHb onpeabnsers, 4TO Bh OTHOWEHIE MPABAHOWIATAIOWMXCS, pe-
LUMAMBUCTOBL Bb BTOH 0O0macTH, nNpAMBHAETEA CBepxb HaKasaHisa
(TiopemHoe 3axmiodedie fo 3 mbe.)(nombuwenie /Bw paGodiii gomb Ha
cpokb no 3 nbTh; M BB 3ToMB ciAydabk HakasaHie, HasHayeHHOE
naye 3a Opyroid HENUKTbL, ecni oHO 'He MpesnliuaeTh 3 NbTh, MOMETH
BHOAHE WMIM OTYACTH OTHACTh; W3BL pabouaro joMa MPECTYyNHHKEL MO-
WeTh OLITh JI0 CpoKa 0gBOBONARHB, HO NMpH 3TOMbB, €CNIH Ha3Ha4YeHHOoe
Haxasauie npd npumbHeHin pabouyaro poMa oOTHANO, CPOKBL BTOr0
HakasaHig NomKeHs® OnTh 06d3aTencHo OTOHTH Bb paboueMn momb.

OcofeHHoe pasBuTie | rony4awTs MbBpH 3alMTH Bh aHMNIACKOMb
saxoHonatenscTeb; ), 3nbcs onh BRefeHH pPANOMDL  3aKOHOJAATENLHBEIXD-
aKkToBL, uMeHHO 1883 r. Bb OTHOIUEHIM NPECTYITHUKOBb-YMaTuILeH-
HEIXB, 1898 r. Bb OTHOIIEHIH NPECcTYNHUKOBL-aKOrolHKoBs 1 1908 r.
BL OTHOLIEHIM ONACHHXDL PEUMAHBUCTOBL. KaauA HM3b 3THXKDL 3aKO-
HOBBL [PEACTABNISIETL CBOM OCOOGEHHOCTH, HO BO BCBXBL HMXBL BHAHA
ogHa ofwasa wunes uwbnecooBpasnoctd Gopbbul cb  onpenbneHHEIMH
HATEropisMu NOpecTyNHUKOBL HE HaKa3aHiaM{, a ocobuiMH Mbpamu
oxpaHbl. BB OTHOLEHIM [PECTYMHHKOBL HEBMBHSAEMEIX' 3aKOHB
1883 r. onpenbnsiers, 4TO KTO MO [PHCOBOPY Cyla [PHCSKHHXD
6yneTh MpH3HAaHBb BHHOBHHEIMB Bb MPECTYMUIEHIH W BB TO e BpeMs
6yneTs YCTaHOBNEHO, YTO OHBb BO BpPEMs COBEPLUEHIA MNPecTyrIeHis
He obnagant BMbHsemocTblo, BenbacTBie ncuxuyeckod 6Gonb3HH, OHB
noMbLUIAETCS [0 NMOCTAHOBMNEHII Cyla, Kakb [PECTYNHUKD YMAaJIHiUeH~
umi (criminal lunatic) BB ocofoe y6bmuile Ha HeonpenbnenHoe
spema (till ‘us Majesty’s pleasure), npu yeMs no no3aawbidwemy axTy
1884 r. yKasHBaeTCsd, YTO OTCIOAA AaHHBIH CYOBEKTH MOMETH- OHITD
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0CBOGOMAEHE YCMOBHO MMM 6€3yCnoBHO M0 NpHUKA3aHil CTaTCh-CEKpe-
Taps. [lpyroit 3akonn 1898 r. 0 NpECTYNHHKAXD - AMKOTONMHKAXD
(Inebriates act) nonmyckaers npumbuenie mbps oxXpaHsl BB cnbayo-
WAXE [ABYyXb CAy4asx®s: 1) Bb OTHOWEHIH NHUbB, MPULOBOPEHHHXD
K% Kartoprb (penal servitude) unu ks TiopeMb, ecnu CYAL MPU3HAETD,
4TO nbsHie BNONHE MMM OTYACTH COBEpUIEHO MOLB BRIAHIEMD OMbLs-
HEHIT M eCNH MNPH TOMBL YCTAHOBIIEHO MOCPENCTBOMB CO3HAHIA MOA-
CyAMMAaro WIM Ha OCHOBAHIM MPHUIrOBOPA MPUCSKHBIXB, YTO MOACYAHMEIA
NPUBLIMHEIA [bSHHLA; 3TH NMUA MOFYTH OuTh NoMBLIaeMEl MO npu-
FOBOPY CyAa Ha pAly CBb HaKasaHieMb, WM BMBCTO HEro, CpPOKOM®
no 3 nbTh BB ocoboe y6hxkuule mna aIIKOTOJIHKOB'b—TOCYyIaPCTREHHOE
MW HaxXOAsIeecs NMoLb KOHTPONeM® rocyaapcrsa (certified inebriate
reformatory) u 2) Bb OTHOWeHIM UL, OCYMIEHHHXE BB TeueHie
rofa He Menbe Tpexk past 3a yKa’saHHBIE BB 9TOMB aKTh MOMH-
UEHCKie NeNHKTLI, BHOBb YYMHMBIUNXD TAKOWOKE [ENUKTEL M MPA3HAH-
HEIXE MPUBHIMHBEIMH  NbAHHUAMK — npAMbHenie 3Toi Mbpw rwhnaercs
MM Ha OCHOBAHIM MPUrOBOpA, MOGTAHOBIEHHATO BL CYyMMAapHOMB [0-
psinkh, WNM Ha ocHOBaHIM NPHIroBOPA MPUCSIKHBIXL; camas wmbpa
HA3HAHAETCA CPOKOMB N0 345ibTh M OTOHIBAETCH Bb yuYpPeKIEeHidaxs,
HaXOMAIMXCA TNOLL KOHTPONEME DOCYNapCTBAa — TAaKUMB 06pa3oMb,
BB 3TOMB cnyyak Haxd3aHie BoBGe He HasHauaercsa. HaxoHews, HO-
BbHWIA 3akons 1908 r. ‘Brevention of crimes act ssomuTs MBpLI
OXpaHBl Bb OTHOUIEHIM DEHUIMBHCTOBB. B cuny aToro 3akoHa cynb,
Bb cnyyab cornagia caMoro mnpecTymHHMKA MMM Ke NpU3HAHIA ero
NPUCAMHBIMU - 3achIATENAMH NPUBHMHEIML npecTynHuxkoMs (habitual
criminal), npu MpUCYXIEHIM €ro Kb KATOPKHBIML paboTaMb, MOMETH
onpeabnuTs, 4TO BB BUAY NMPECTYNHHX®L MPUBHYEKS U 06pa3a KMAHHK
ocy}JeHHaro, nocnbaHii ans orpawpexis ob6lecTsa (if it is expedient
for the protection of the public) momwens 6miTh 3axmoueH® MOND
CTpaxy Ha Gonbe MpPONOMKUTENLHOE BPEMS, a MOTOMY Bh HOMOMHM-
TENBHOM® TPUTOBOPE CyAL MOMET® MOCTAHOBHTH, YTO OCYMAEHHHIT
N0 OKOHYAHIM CPOKA OTOHITIA KATOPWKHEIXL PaboTh MOMNEKUATE AaNb-
HBAIIEMY SaKNMIOYEHi0 MONL CTpaxed Ha cpoxb He ceume 10 U He
ke 5 nbTh. Be camomb TekcTh 3akona npu sToMb YKa3kIBaeTCs,
4TO OTO 3AKMIOYEHIe NOMKHO CYMTATLCS MpPEAyNpPeANTENbHEMDL (pre-
ventive detention), ybMb ocobenno monuepkusaercs ero cBoeoGpasHas
NpHpola Bb MPOTHUBOMONIONKHOCTE HaKa3aHio; kpomb Toro, amben we
YCTAHOBNACTCH, 4YTO OTOBITIE HaKa3aHia [OOMKHO NpPeNecTBOBATL
OT6HITIO MBDPEl OXpaHBl, H YTO MOCHBAHEE NPOM3BONHTCS B OCOBHKXD



TIOpbMaxXh WM OCOOHXB HacTAXB TOPEMD, CHEUiaNbHO JUIs 3TOrO
MpenHa3HaYeHHBIXD ).

[pu pascmoTphHiM mocTaHoBREHil abiCTByOWAro 3aKOHOAATENb-
cTBa o Mbpaxh oOXpaHW Henbad O060ATH MonmuaHiemMs MPOEKTORD
wsefillapckaro, aBCTPIACKAro M repMaHckaro yron. YNOMEHIA.

[1IeefiuapcKifi NpoeKTh, KaKb yKazaHo GHUIO ye Bhille, BMEpBhIe
BBOAMTHL BB 06HMXOQbL CaMoe Ha3BaHie MBPB OXpaHH, HO Takhk KaKb
oHBb ycrrbnb 3a csoe 15-nbTHee cyulecTBOBaHie NEPEWHUTh ussbcTHYIO
aponolin BL obnactH onpenbnenid o mbpax® 3alMTH, TO Ml OCTa-
HOBHMCSI NMHLIL Ha ero nocrnbaueil pemaxuin, otHocsmefics ks 1908 r.
W BO MHOFOM®B OTHMHalEeHcs OTBL ero nepsoit penakuin 1893 r.
Tpn 3TOMB HYWHO WMBTE BB BHAY, YTO BbyMepBOHAYANBHEXE pe-
maKuisixb MpoeKTa, He MPOBOAMNIACH TOYHO TIpaHMLA MEMYy Hakasa-
HieMs BB COGCTBEHHOMB cMBICTH aToroengsa \M vbpaMu oxpaHH —
3170 6HIN0 crbnaHo YMBIWMEHHO OSATOro, ‘!TOﬁh HayKa BHABUHYNA
cOOTBETCTBEHHBIS YepTH OTNHHIS 0G0HRD BTUX'E HHCTHTYTOBD. OnHako,
»To Bu3Bano Heono6pewie Bb gmTepatyph ?), v BB nocnbanend pe-
faKui OpoexTa Mel HAXONUM®B \IPAMOR) yKA3aHie Ha TO, KaKid mMbps
QTHOCSITCA KMEHHO Kb Mhgany "Efiggauﬁ 3., NPOTUBONONONHOCTE Ha-
kasaHio. Cona OTHECeHh&fﬂpenoxp@jI:lTeanOi‘ sanepxanie (Verwahrung)
NPHUBLIYHLEIXD  PECTHIHUKOBD, npiyuenie ¥n Tpyay (Erziehung zur
Arbeit) Tyﬂeﬂnueaﬁ» u neyenie, (Behandlun) NpHUBLIYHEIXG MBAHWIE]
Kpomb. TOTO, CIONA e HagQ OTHECTH M YK&3aHHBIA Bh Npyraofi 4acTH

1) Eute paHsuwe, 4bmMb 85 Axrniu, nonobHbid s mEpel OXpaHE 8B OTHOIUEHIM
ONACHHIXD TPECTYNHHKORE [MPHBHIYHLIXD OBUIM BEEL.HH BB aBcTPanificKOMB 3aH0-
nopatenbctek. [lo 3awony 1905 r. sb Hosoms [OxuHOMB Bannuct BBOAWTCA
npaso cyaa nowbliaTh ONACHHXB MPECTYNHWKOBL, YHUHHALIHXD MNOBTOPHO Ompe-
mhneHHHs npecTynHuA Obauia, Bb 3akoHbh TOYHO YHAZAHHHSA, NO OTOHTIH NMII
HaxasaHig, b 0cOBLIA yupexieHin Ha Heonpepbsel Hoe BpeMs, NpUYeNMb YHAIM-
paeTcA OCOGHI PEXMHUME CONEPXAHIA 3THXB JIHLE, OTIHYHGLIH OTH COfepMaHia Bb
0BLIKHOBEHHEIX L TIOPLMAXb; TybepHaTopy MPesocT: MAETCA npaso npUMBHEHIA BB
OTHOLIEHIM 3THXE NUIL AOCPOYHArO YCMOBHATO OcC)MASHIA HA Asa rola, na ucre-
yeHiM KOTOPHXDL AaHHbIA Cy(BEHTH yMe He pascmi TpPHBAETCA BB xauecTsh o OpH-
BHMHATO TPECTYNMHAKA®; TO JKE YCTaHOBIEHO M (O 3aKOHY 1906 r =b Homoi
QenaHmM OTHOCHTENLHO MNPHUBHLIYHEIXE MPECTYNHWKIRL, NpHYeMb HE TOMBKO BB
cnyyak coBseplicHia NPECTYNACHid, HO W MOMAUEACK IXb NENHKTOBD.

2) Cp. Rolin. Etude sur P'avant-projet du code pénal suisse (Revue de droit
international et de legislation comparée, XXIX, p. 48). Hafwer, Strafe und siche-
rende Massnahme im Vorentwurfe zu einem schwziz. Strafgesetzbuch (Schweiz.
Zeitschrift fiir Strafrecht, B. XVII, p. 217).
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ripoexTa MEpHEF 3AUTH Bb OTHOWEHIM JTHUD HEeBMBHAEMBIXB WIH CBb
yMenbueHHo# BMbHAeMocTsio. PascvaTpuBas 3Th pa3nUuHEIA mbpar,
MOXHO 3ambTUTh cubayouree. Bb OTHOWeHIM NHUL HEBMBHSAEMBIXD
WK Cb YMEeHbLWEHHOA BMBHAEMOCTLI0 YCTAHOBASTCS, YTO €CAH MoAo6HbIA
NKLA YrpoXaioTh O6lecTBeHHOA Ge30MacHOCTH WIH ofuieMy 6maro-
rnonyyio, TO CyAb Ha3HaYaeTb MX'b 3aKIOUEHie (Verwahrung) b ne-
yebHOMD 3aBeleHiM WM BB npiloTh; CyAs CaMb YCTDaHAEThb 3Ty
Mbpy, HONb CKOPO OTMNafaeThb ocHoBaHie ana ea npuHAatia (§ 15 u
16), npu uyeMbL BBL 3TOMB cnyyak Bb OTHOLIEHIM NHLA Ch yMEHb-
LIeHHON BMBHAEMOCTEI0 OHDB phuUlaeTh, HYXHO NH 31BCH U HACKONLKO
eme HywHo OTOHTIE HakasaHisa (§ 18). Bo Bchbxb 3THXB CNyvasxs
Cymb TOCTaHOBNSIETH CBoe phulenie no BBIC/TYIIAHIM JBYXb 9KCMEp-
ToBb. YTo Kacaercd, nambe, NPECTYNHHKOBE| allKOrONHMKOBDL, TO BB
OTHOLIEHIM MXBL MPOEKTH YCTAHOBJISETSH, YTO EEIH NPUCYHIEHHBIA Kb
TIOPEMHOMY 3ai/I04eHil0 OKA3HIBaeTCH APWBBINHNMD MbSHULER, U €ro
nbanie HaxoguTCA BB CBA3H Cb aflMB ero CBOMCTBOMB, TO Cyib
MOXETh nOMBCTUTL ero Bh /e4eGHO®, 3aBeneHie WA MbAHUUB, BB
NPEAroNoXKeHiu 0 BO3MOMHOCTH €10 MaIeHeHis, 1 OTCPOIHTh ucnonHexie
HaKa3aHis; 7O MWa3reueHiu e erd M, Bo BCSKOMDB Criyyab, no mcre-
yeHin NBYXB NBTh, CYNbero OTCIOAA. oceofoxnaeTs, pblias npeasa-
PUTENLHO BOMPOCH O 'ro% HYXHO,JTH H Bb KakoMb ofwemb cnbayers
ewe npumbanTe TiOpeMHOE3aimiouenie (§ 33). Mpyrywo rpynmy npen-
cTaBnaloTs MBpPH, NPUMEHAGMEIST Bh OTHOLIEHIM MDECTYMHAKOBD Ty-
Hesnuess. [IpoekTh NPENOCTaBNsETH NpaBo CyAy Bb TOMB cnyyab,
eCnM KTO-HWGYnL NPHEYHIAETCS Kb TIOPEMHOMY 3aWTiouediio, ¥ oKa-
3LIBaeTCH, YTO 9TO JIMLO HABNAETCS PasBpaTHBIMB U TyHEANUEMb, 4
MpecTynneHie ero BHTEKaeTb H3b 3TOrO €ro CBOHCTBA, OTCPOYHTH
MCHoNHedie HaKasadis W NoMBCTHTE 3TO NHUO Bb ocobuit pabouii
oMb, €CTIM 3TO NMLe cnocofHo Kb paboTh, W MOXHO jonarath, HTO
ero BO3MOXHO MpIYUUThL Kb TPYAY; Bb pabo4eM® nomMb ocymaeHHLH
nommeds npe6niBaTh He MeHbe oaHOro rosa, no puleCTBIM KOTOpAro
OHB MONETH 6HThb YCIOBHO OCBOGOXIAEHH COOTBBTCTBEHHHIMD Opra-
HOM® BNAcTH Ch [paBOME OOpaTHAro BO3BpalleHis Bb 3aBeleHie
jaye cb fpasoMb npuMbHEHis HasHayeHHAro paHblIe Haka3aHis;
npuMbHeHie HaKasaHis MOXETh umbTe MBCTO TaKKe M B TOMB
cnyyah, ecnd Bb TedeHie MepsBulxb Touvb mbcaless of6HapyXHUBAETCA,
YTO OCY)XIEHHBIH HE MOMETbH BuiTk NpiydeHb Kb TPyAy; Mo HUCTE4YEeHIH
Tpexs nbTh BCAKiH YCrIOBHO OCBOGOMIEHHEIM NpU3HAETCsl 0CBO-
60MIeHHLIMD OKOHHATEeNbHO, M HAa3HAYEeHHOE HaKasaHie OTMajaeTs
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(§ 34). Kakn sumHo ua®b cxasamwaro, agbhck fpu npumbHeHin aToM
mEpE HaxoguTh cefh BulpaxeHie oTyacTH umes YCIIOBHArO OCY¥IEHIid.
Hakoneus, nocnbaxowo rpynny obpasyioTs mMbp, upuMBHAEMBA BB
OTHOWEHIH NpPEeCTYyNHHKOB®L NPHUBHYHHXD, T. €., JIHWb, OPHCYMIEH-
HHXbL HEOAHOKDPATHO Kb JIMWIEHI0 CBOGOAE M OBHADYXHMBAOLHUXD
CKJIOHHOCTb Kb NPECTYyMIeHIAMb WIAM Kb DPasBpaTy W TyHESNCTBY;
9THXB JNHUBL CyAB MOMETH noMbcTuTh, BMACTO TIOpPLMBI, BB ocoboe
yupexneHie (Verwahrung_sanstalt), rob  ocymmenHui obslaHb ocTa-
BaThCS N0 OKOHYaHis Ha3HAYeHHAro €My CpPOKa HaKas3aHid M, BG BCH-
koMb cnyyah, He menbe 5 nhTh, a ecnin oub 6HNBL yxe paHbue
nombiuiens cioga, To He menbe 10 nkrTh: no Hcredenin 3 nhTe OHB
MOXETB 6HTL HOCPOYHO OCBOGOMAEHB, BO BCAROMb e cnyyah, oHB
ocso6oupaercs no npowecTsin 20 NBTHYCHOBHO 0CBOSOKASHHEIR
MOMETb O6uiITh 06paTHO BO3BpalIeH: BH YKA3aHHOE yuYpem/IeHie Bb
cinyyal noBTOpeHia NPecFy e, 5% Teyenie 3'nbTe—BB npoTus-
HOMB criyyak, oHBL oxoHuaTernbhO' OcBOBONI2ETCS (§ 31). Kaxs cnk-
AYETH H3L CKA3aHHaro, Mo ma’eﬁnap’t:xoﬁy MpoeKTy MBpH OXpaHu
npumMbHaloTCa BMbBCTO HagA3aHidA,\a HE Ha PANY Cb HHMH, 4TO CO-
CTaBNAETL €ro XapaxTepHyl Yeprwy.

HEckonkwko uHoe. BHIDAWEHIE * MONy4alTs MBpPH OXpaHH Ab
aBCTpiHCKOMB npo_exr'fs—m_(;b nonycKaercst npuMmbBHeHie MXb WUITH
Ha pARy Cb HakajadieMb MNW e BMBCTO Hawasawid. Owb npumh-
HATCH Kb CTBAYOWMML KaTeropiaMb OMacHLXE MITH TouHbe, Kakmb
BLIDAXKAETCH [POEKTD, ,061E0NACHRIXD Y (gemeingefahrlich) mpecty-
MHUKOBBL: 1) HeBMBHSAEMEXB, 2) Cb yMeHbleHHOH BMBHSIEMOCTLIO U
3) npuBHuHEXB. Bb oTHoweHin mepsoii HaTeropil yxasuiBaeTcs, 4To
BE criyyab, ecnd yManMUeHHBHd HnM [NLaHMNA COBEpPUINTL AbsHie,
Kapaemoe HaxasaHiemMb 6onbe crporums, ubmb 6 mbc. nMenis cso-
6onel, To 3TM nuua nombianTes BB FTOCYAapCTBEHHEIA YYPEXAEHIsA
Ast MPECTYNHUKOBL yManuweHHsIxs (verbrecherische Irre), ecnu omn
no ceoeMy G6omb3HEHHOMY COCTOSIHIIO M coobpasHo cBoeMy ofpaay
MH3HH M OCOBEHHOCTAMB camaro IhsaHiA MOMmKHE pascMaTpHBaThLCH,
KaKb OCOOEHHO OMNACHHIA Q)i HPABCTBEHHOCTH U CHOKOMCTBIA TTHYHOCTH
M uMyulecTsa. YTo ke KacaeTcs NMUL Cb yMeHblueHHOH BMbHse
MOCTRIO, TO CyN® MOXETL [OCTAHOBHTBL, Bb Clyyas COBEpLIEHIA UMH
ONHOrO u3b AbAHIN, BHILE YKA3aHHHXD, YTO OHH U MO OTOLITIM Ha-
Ka3aHia MOryTh OHTL ewe nuweHw ceoboanl (weiterhin verwahrt
werden), ecnu uxb cnbiyeTs NpU3HATL OBIIEONACHBIMU MPECTYMHH-
Kamu. Cynb BHICKA3HIBAGTCA Bh CBOEMD npurosopt o AonycTUMOCTH
2
ol
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nonobHaro 3ajepaHis M, 3arThus, Ha OCHOBaHiM peaynbTaToBb
otfuiTia HakasaHia nbnaets nocraHoBneHsie o TOMb, yTo6H 3aKI0-
4eHHLI CONEpXaics BB 0C060MB rocyaapCTBeHHOMD y4pEeKAeHIH WK
BB ocoboMBb OTABMEHIX y4pex/eHid s yManuieHHEKb., HaxoHeus,
5% OTHOLIEHIH MPUBHIYHBIXBL MNPECTYNHHKOB®, npuaHaBaeMHXDb obule-
onacHLIMK, yKA3LHBAETCS, YTO MO HHMH Halo pasyMbTh NHUB, YHU-
HUBLIMXE onpenbneHHss rIpecTynneHis, NpUroBOPEHHBIX., MO KpaHnHewn
mbph, ABAXAE KB HCNPABHUTENLHOMY JOMy M COBEpUIMBLIMXDB Bb Te-
yenie 5 nBbTe CO BpPEeMEHH otbuTia nocrbaHaAro HaKa3aHisg Takoe e
npecTynneHie; aTH nvua MOTyTh 6uiTb o OT6LITIM HaKasaHia W pambe
nuweHs cBobons  (weiterhin angehalten werden), He CBHIUE ONHAKO
10 mbth, MpH 4eMB MOPAKOKD npumbHeHiss aTOH MmBpLl TaKo# Xe,
KaKb ¥ Bb OTHOIUEHIH NHUD BTOPOH KaTeropiu, MhCTOMB e OTOHTIA
es CIyMUTH HIM ocoboe yupexnedie, HiIH ocoboe oTnbnenie OBHYHEIXD
whern 3sakmiouenia (§ 36-—38). Yro -KacdeTes. HALMXBE A 6pOmArk,
TO MPOEKTHL 0 HHXB ocobo HE FoBOpUTH, TaKb Kakb W MO nbAcTByIO-
liieMy 3aKOHOJATENbCTBY BB OTHOLIEHIMMMXL NOMYCTHMO mnpuMbHEHie
paboyaro noMa (3aKoH® 1885 r.)-

Haxonelrs, 3HaeTh ocofuisi MBpLl OXpaHH H repMaHcKii MpoeKTh
yrom. YHOX. Dt mbpud BL HEMEB ppuMBHAOTCA BB OTHOLUIEHIH:
1) nuus HeBMBHAEMBIXD, 2) nUUBHCH yMeHblIeHHOH BMBHAEMOCTBIO,
BT 4ACTHOCTH TNpeETYNHIKOBL-aKOTONHKOBD U 3) TyHesauesb. Bb
oTnMyie OTDb TOMbKO HTO pa3ofpaHHEXE [POEKTOBB repMaHcKin
TIPOEKTH He CHHTABTH BOAMOMHHME 60poThCA CB MpecTyNHHKAMH
MpUBLIYHEIMH mbpaMH EoLianLHOM 3alUTE—OHB YCTAHABNHMBACTDH BB
OTHOLIEHIM WXB NHIIE yAMUAHEHIE CpOoKa sakmnioygeHisa. HTo Me xacaetcs
APYTHMXb KATeropid onacHuXb pPecTyNHUKOBL, TO Bb OTHOLUEHIN HXB
MPOEKTh CONEPHHTS cbayouis noctaHoBneHist. [IpecTynHHKH neemb-
yseMEle MOTyTH ObITB MombliaeMb BB obliecTBEHHEIS TnedebHba 3a-
peneHis unu npioTs (§ 65), Toxe ycTaHaBNuUBaeTcs v Bb OTHOLIEHIH
AHWE Cb yMeHbluEHHOH BMbHAEMOCTBIO, ECIH atoro Tpebyern ofuie-
crBeHHas 6e30mMacHOCTb, NpPH HEMb 3T2 mbpa BB nocnbaHeMb cnyuab
npumbHaeTcs TOMNLKO 110 oT6UTIH HA3HAYEHHAro MMb JIMUIEHis CBO-
6oppl. [1pONOMKHUTENNBHOCTD npe6uiBatia Bb NOAOGHEIXE yupenneHisaxb
1 ocBoboxieHie HXB HM3B HHXB onpenbndalTcsa MBCTHOH MNONMHUEACKOH
BrnacTblo. YTO We KacaeTcs NpecTyHHKOBb-aJIKOr0/IHKOBS, TO Bh
OTHOMIEHIM MXDB Onpenbnsercs, 4To ecnu CyAoMb 6yneTs yCTAHOBIEHA
CKJIOHHOCThL TPECTYMHHKAa Kb onbsiHEeHilo, OHb, HasHauas TIOpPEMY
unu apecTs He MeHbe, whmb Ha 2 Henbnu, MOXETH HA3HAUUTH Ha
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pany c¢b HakasadieM® noMbiueHie ocymieHHaro BB neyebHoe 3ame-
ReHie JUIS alKOTONMKOBDL BIPENb OO €r0 MarieyeHist, HO, BO BCAKOM®
enyyak, He ceuiwe 2 pbTH, ecnu 3Ta MBPA NMPEACTABNAETCH HYWHOI,
4TOGbl Mpiy4UTL OCYMIOEHHAr0 Kb 3aKOHHOH W NpPABUNIBHOW YH3HKU
(§ 43). HaxoHeus, BhH OTHOIIEHIM NPECTYNHUKOBD TYHEAOUEeBs, Chb
KOTOPLIMH CPaBHHUBAIOTCA H TIDECTYNHWKH pACMNyTHHE, YCTAHOBISETCSH
npaeso nombluleHids HXE BB pabodi NOMB, €CnH HXb TIpecTynnexie
yuuHeHo BcrbACTBiE pacnyTcTBA MM TYHESNCTBA, M EC/M 3a Hero
HasHayeHo, no KpavHel# wmBph, 4-xb HenbnbHoe 3aknw4eHie BB
TIOpbMB WM apecTHOMBL HOMB; Cynh MOXETH HasHauuTh 3Ty Mbpy
Bb 0C060 yKa3aHHHX® Bb 3aKOHB CIy4Yasxb Ha Py Ch HAKA3aHiEMb
MIIH eCiiM HarasaHie He NpeBHIIaeTs 3 MBcsUerb, To BMbBCTO Hero:
CPOK® e npebniBadis BbL pabodeMsb momb ofpembnsiercs oTb 6 mkc.
xo 3 nbre (§ 42).

TakoBel Th MBpH CouianbHOA 3ALATH, KOTOPHS MU yxe npumh-
HAIOTCA BB HACTOsLEEe BpPEeMA BB OTABMLHEIXBL/ 3aKOHONATENLCTBAX D
WY, NUIL MPEAnonaralTcs Ko BBeneHiio Bb Oynywems. Mol HapoyHo
NPHBENH MOAPOGHO MOCTAHOBNEHIA O HUXBYNS TOro, YTobH MOKA3ATH
TO pasnuyHoe BHIpaXeHie, KOTOpoe OHE MOryTH NpHHHMMATL BB 3a-
BHCHMOCTH O0TB ThXb WM HHEXD €006paweHiil, a Takwe WU ansa TOTO,
4TO6H HAa OCHOBaHIM TNPHBENCHHAPO MaTepiana cnbmare Th BHBOMH,
KOTOpeiMb  6GyneTs’ MOCBAlUgHA BTOpasd YacThb NOKNAna. Kaws BHAHO
H3b CKasaHHaro, 8T MbPhl BecbMa pas3Hoo6pasHE O CBOEMY comep-
)KaHilo U Mo ycloBigMB CBoero npumbHeHis, Ho Bch ok o6benuHenw
ofiefl pyKoBOAslleH MBICIBIO — 3TO MBPH, NONONHADLLIS HIAH 3amb-
HAWLIIA Hakasadie, MbpeH, npuMbHAeMHis TaMb, rob OKAa3WBAOTCH
GescunbHLIMH  Hakalawia. Bcb owb Bm3BaHH WAM HeymoBmeTBOpEH-
HOCTBIO mpuMbHeHia HakasaHid Bb KadyecTBh eNMHCTBEeHHOH MBpHI
60pu6El CH MPECTYNHOCTLIO, NOCKONBKY 3Ta MPECTYNHOCTh MpeNcTa-
BISIETH OCOGHIA MHTepech Mg oO0WecTea, Bb CHMIYy CBOeil ocobort
ONACHOCTH, WIIH € CO3HaHieMBb HEeO6XONMMOCTH OrpajuTh O6LIECTBO
OTB ONACHHIX'L MPECTYNHHKOBDL Bb ThXb Caydasixb, rab o npumbHeHin
HaxKa3aHid, 3a OTCYTCTBieMb MPHUroAHAro AN 3Toro ofbekTa Boambii-
cTBis, pbun GHITE HE MOMETH.

II.

[Mpuctynas kb o6CYMAeHiD BOMPOCa O TOMBL, Bb KAKOME OTHO-
LWIEHIH Kb HaKasaHio [JOIKHBI CTOATHL MBDEl COMiaNLHON 3auiuTa
[IPOTHBE  OMNACHHIXBL TMPECTYNHHKOBB, MBI IO/DKHEL NPEXAE BCEr0 Bh-

2*
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SCHHUTB, Bh YEMB 3aKMIOYAETCA paanuyie Mexay 3THMH IBYMSA HMHCTH-
tyramu. [lpu 3ToMB Ml GyfieMB HCXOMUTh OThH [OHATIA HaKasaHis,
KaKk OHO NAeTCs COBPEMEHHHIMB [PaBOMB, HE Kacasck TOro, KaKb
cnbayeTs €ro KOHCTPyMpoBaThk Cb Touku 3pbHia 6ynywaro. 3apanbe
cnboyeTs Bb 3TOMB OTHOUIEHIM CKa3aTh, YTO ecnu Ml Gynemsn mo-
HUMAThL HaKasaHie HWCKIIOYUTENLEHO BB cMmelcnh Mbpul ofeanedeHia
ofbuecTBa, TO Wbl COBEPUIEHHO AO/MKHBEI OTKaslaThcA OTh oTBbTa Ha
noctasneHHul# Bonpochk. [IpM 3TOMB HYMHO MMBTE BB BUAy, 4TO
caMulii Bompock o npuponk mMEpm coliankHOW OXpaHH BO3HUKAETH
NUluL Bh OTHOUWEHIM Thxs Mbpb, KoTopea NpUMBHAKTCA Kb NHLAMDB
BMbBHAEMBIMEB, [IOCKONLKO Xe Boobiule uaeTs phub 0 Mbpaxs, npu-
MBHAEMEIXE Kb HeBMBHAEMBIME OMACHBIMB €yOBEKTAMb, HU y KOTO
comubHi He BO3HMKaeTb, 4TO 3T MbpH (He sBAAIOTCH HaKa3a-
HieMb.

Cyiiectayollie BE nuTepatyph BSrmansl OTHOCUTENLHO NPHUPONLL
MEp® conianbHON 3AIIMTE MOXHQ) CBEETH Kb ABYMB-—3TO WIIM OTPH-
uanie MPHHLMMTIANLHArO pasnuyis_oMexmy HakalaniemMs M Mbpamu
colianeHOM 3aWMTHl WMNM ApW3Hanie ero. [lepsaro marnsna npunep-
WUBATCH TMIABHEIMB 00Pa3ows CROPOHHMKM HOBHIXL BO33pbHIA Ha
CYIIHOCTL HaKasaHia—fls HUXDL Mbph COUianbHOA 3aLIUTH ABASIOTCS
HaKa3aHieMb, TaB#BIME Q0pa3oMb, Cb TOYKH apbuia  3go.11014tu
MoHATIA HaxasadHid, Ho epo PasgbiasioTb M nocabnoBaTend CTaphHXb
BO33pEHIA Ha mﬁgaaanie@; JAIMTHUKY Teopid BO3ME3[isd,  Ck MUXb
Touxkn 3pbHiA MbpHNEofianbHOM 3aUMTH 3aKMo4aioTs B cebh Beb
CyUIECTBEHHBI YEPTHl HaKa3aHisi BB ero cospemeHHoMb BUNL. [lepBoe
HanpasneHie ocobeHHo spko npencrasnedo Jluemonss, BTOpoe—
Mepreaecrs.

Bt cBouxb paboraxst Jlucnis HEONHOKPATHO MONYEPKHBAETH, HTO
BEChb CIOpPL, KOTOPHI BENETCS MO NAHHOMY BOMPOCY, €CTh CHOPL O
cnopaxb. ,Hamb 6e3pasnuyHo, TFOBOPUTE OHB BL OfHOA M3k CBOMXB
6omke cTapHxb paboTh 1), HMA, KOTOpOe XOTATE gaTh pebenky. Co
CTOPOHB! HAWMXB NPOTHBHUKOBSL OYeHb MOGE3HO TO, YTO OHH OCTAIOTCA
NOBOJILHEIMM, ECNH LIAATCA M3NpeBfe MO4TeHHbIe 3TUKETH. Bb ,Ha-
Ka3aHiu® NpUBLIYHATO TIPECTYNHMWKA He MNONKHO OBITE HapymaeMmo
ypaBHoRbcie Mexny BHHOM M BO3MesjieMb“, HO MPOTUBL MOKHM3HEH-
HEIXB WA OueHb MpPOJOKHTENLHEXE ,MBpE oxpaHH“ mocnbd oT6H-

1) Liszt, Die deterministischen Gegner der Zweckstrafe (Strafrechtliche
ufsitze und Vortrige, B. II, S. 72).
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Taro HaKasaHid Halld NPOTHBHHKH He MMBIOTH HUYEro BO3Pa3UTE.
I[By)m nETH TIOPEME BB OTHOLIEHIM HEMCNPABUMAro 6pPONSATH ,BO3-
maiowas“ cnpaBeiIMBOCTE HE JIONYCKaeTh, HO HA NSTh MhTh 3HAYM-
TensHO Gombe uyBCTBHTENnHaro paboyaro NOMa MPOTHBHMKM COMa-
waloTes... Bb Apyro# csoei ctateh, pasbupasn npoeKTs wWBeHlapcKaro
yromoBHaro ynoxedis, Jlucte no agpecy ero cocrasurens llltocca
sambuaets cnbayiouee: ,0Hb OCTEperaeTcs Has3HBAaTh , MBpPH OXpaHH“
HaxKasaHieMs U GOMTCH NpPHEABATL MMB Ty MHTEHCHBHOCTB, KaKyio
Mbl [OCTOSHHO TpeGoBanu“, oCTaHABNMBASACL e BB HACTHOCTH Ha
npefoxpaHnTensHoMs 3sakmouenin (Verwahrung), ods onaTh NOBTO-
PAETHh, 4TO [NA Hero O6e3pasnU4YHO HasBaHie, HO YTO eMy ,MocTa-
BIIIETH YAOBONLCTBie HabmMoNaTk HESICHOCTHE M IMATKOCTBE 3TOr0 YHCTO
ROKTPHHEPCKATO MPOTHUBYMONOXKeHig“ 1),

Toxe orHowenie kb Mbpamb COUiafBbHON \BalMTE MOMHO HaHTH
y Apyruxs nucateneit. Taxs, sanw-LdMmens HA ramMOyprekoMs cbhanh
MesxnynaponHaro Coio3a KpuMHMHAfIMCTOBL FOBOPHNEL, HTO ,ECHH 4e-
nosbKEL onacews, ero cnbayeTs NOABEprHyTh 0cobHMB MEpaMb—
Ha3HBaHTE HXb, KAKL XOTHIEA 3aBHCAMMEL OTb CBOHCTEDL 3TOTO
uenoskra“ ?). TouHo Taksie, JTWAieHTANL YKA3LIBAITE, YTO COBEPUIEHHO
GespaanuuHo, cnboyets’ nu MBpEl OXpaHL HasbBaTh HaKasaHieMsb 3a

1) Liszt. Die Forderungen der Kriminalpolitik und der Vorentwurf eines
schweizerischen Straf_gesetzbuéhs (Aufsitze. II, 123). 310 e OHB NOBTOPFETE H
BL JIPYTHX® CBOMXE pa&(rrax’b HanpuM.. Bb crateh ,Die Zukunft des Strafrechts*
(Aufsitze, 11, 19): .mul He npumaem® HU ManbiAwaro 3HAYEHid CNOPY O CHOBAXD —
faBngeres M pabouid nomb Hakasawiems HiIH MBPOA OXpaHE®, A TAKHKE BL CTATLE
».Das gewerbmissige Verbrechen*® {Aufsatze, Il, 328). Bnpouems, HymxHo umbTh
BB BHAy, 4T2 uHoraa JIMcTh BHICKA3BBaeTh W HBCKOMBKO WHLIA MBICAH NO ARH-
HoMy Bonpocy, Taws, BB TONBKO YTO NpUMBEAEHHO cTaTeh ¥ HEro MOXHO BCTPBTHTE
TaKoe 3asBfEHIe: ,’KenalTsh 1M MEDE OXpaHbl M MCNpaBieHis UMEHOBATL HaKa3a-
HIEMB Bb TEXHMYECHOMB CMEICTE 3TOro CNOBA M TPAKTOBATE MXB BB KayecTeh
TaKOBBIXE WM HBTH. XOTA 3TO M UMBETE G0NLWOH Hay4YHHI MHTEpEcsh, HO mpen-
CTap/AeTs COBEPIUEHHO HE3HAYMTENLHOR 3aKOHOMATensHoe 3Hauexie* (ctp. 309),
a Ha nuccaboHckoms chbank Mexmaynaponnaro Cowosa KprUMHHANMCTOBE OHB yKa-
3biBa/IB, 4YTO 3/MMMHMPOBAaHIE HEHCNPABAMEIXB NPECTYNHHKORE HE eCTh HaKaa3adie,
a mbpa npesenThBHaa (Mitteilungen der 1. K. V. II. 471). TouHo Taike B CBOEME
yuyebuuxh oWB NpOTHBYNONAraeTs HakalauiaMb mMbph angMuHucTpatHenea (Ver-
waltungsmassregeln), Kb KOTOPHMEL OHL OTHOCHT® W MBpu oxpanml (Sicherungs-
mittel) &b OTHOWEHIH O6LEONACHHXE YMATHLIEHHHXE U UL Chb yMEHbIIEHHOH
BmbHaemocTsio (Lehrbuch des deutschen Strafrechts, 248).

2) Mitteilungen der 1. K. V. XIII, 456.



HPaBCTBEHHYI0 WIH MpaBOBY0 BHUHY MNH e MBpOH npegynpeautens-
HOHM, 060CHOBAHHOH NOKA3aHHOW ONACHOCTBIO nuuma® 1.

Hro e xacaercs Mepkens, TO OHB HaXONHTH BO3MOXHBIME
NpUpaBHUBATL HaKasaHilo MBpel colianbHOM oxpaHwl, WMBa BB BUAY
NpenoxXpaHUTeNbHOE  3aKiiouedie peuuaueBucTos (Verwahrung) mo
LBEHLIAPCKOMY TPOEKTY, Takb Kakb ,3TH MBpH, Kakb M HaxasaHie,
MMBIOTD CBOMMB MpEANONOMEHIEMB AENHKTh, B HEMb HIUIYTh ceGh
OnpasfaHis ¥ HAcTynawoTh Bb CUNY TPUroBOpa Cydd yronoBHaro“ 2).
Bty e TouKy 3pbHis pasnbnaoTs M dpaHUY3CKie KPUMUHAIMCTH,
KOTOpwle, Hanpumbps, Takyio Mbpy, Kawb penerauisi, OTHOCATH Kb
Hakas3aHliMb, XOTS1 OHa M npuMmbHAeTcs nocnbs OT6BITIA HakasaHist.
TouHo Takwe omMHB M3BL HachbaoBatened Bompoca o Mbpaxhb co-
uianbHoM oxpawsl, adrepsn, ycMaTpHBaeTh MposBIEHie ,,cnpaseunﬁ—
Baro Bo3Mesfian“ U Bb TOMB, YTO, HaNpUMbpsh, Hapylwaiowii npaso-
NOPAROK: MbsHUUA nombiaeTcss Bh jle4e0HOE 8aBelieHie CO CTPOrUME
peMHMOME, M TOBOPHTL, YTO ,HOBHSA KapaTeNbHLIA MBpLl HOMMHE
pascMaTpHBaTLCA, Kakb HakKazdHie, KaKb [IPUYHHSAIOILEE CTpajaHie
BTODXEHIE BB JHMYHBLIA NpaBOBLA OGnmara)npaBoHapywurens® %), Ha
aToi e Toukb 3phHiA CroaTHL O0THACTH M COCTABUTENU MPOEKTa
repMaHCKaro yroxeHisy 3aMBuas Mexay TMpoYydMb Bb OTHOLIEHIH
NPENOXPAHHUTENLHATO 3afepHaHia’ pelUIMBUCTOR: cnbayioliee: ,rnpa-
KTHYECKAro pa3nubia Mexay, HaKasaHieMBb M 3THMB 3aKiioYeHieMb He
cymectsyeTs M| 3abck \Tonbko crniopk o cnoBaxb. Bh 06oux® chuy-
4Yasixb OCYMISHHLIR, MHLACTCA CBOGOALI W YXE Bb CHIIy OAHOrO 3TOrO
MPEAOXPaHUTENBLHOE 3aKiliodeHie ollyaeTcs HMb, Kakb HaKasa-
Hie *4).

OcranaBnuBasicc Ha oubHkb aToro B3rnAma, He CcyHTaOLIIAro
BO3MOXHBIME [POBOAWTE paanudie Mexay MbpaMu  couianbHo#
3aluMTEl M HakKasaHieMb, Mbl NOMIKHHEL Tpexne Bcero oTMbTUTe cmb-
oyouiii  ero ocHoBHoW JedexkTs —3gbcek To uMcTO BHbBlIHEe

1) Lilienthal. Der Stooszsche Entwurf eines schweizerischen Stralgesetzbuches
(Zeitschrift [ir die gesamte Strafrechtswissenschaft, B, XV, S. 121).

2) Merkel, tiber Herrn Thurneysens Kritik des Vorentwurfs zu einem Schweiz.
Strafgesetzbuch (Gesam. Abh. B. II, T, II, S. 821).

%) Hafter I. c. 231 u 232.

#) Vorentwurf zu einem deutscnen Strafgesetzbuch. Begriindung Allg. Teil.
S. 360. Brnpouems, 4TO KacaeTcs APYrHXb MBpPH, TO COCTABHTENH NPOEKTA CYHTANK
BO3MOMHHME NPOTHBONONAraTh HX®L Haxaaadil (ctp. 148).
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0B6CTOATENBCTBO, YTO M TPH HAaKasaHid M NPH MBpaxb OXpaHsl MPUXO-
aurcs npubbraTh Kb OOMHAKOBHME CpeacTeaMb BoanbicTBis Ha
NpecTynHWKa, nNpH3HaeTCA OCHOBaHieMb And  BLIBOOA O TO}KHECTB"‘:
OTHXB KHCTUTYTOBB. JlHweHie cBOGOAH, KB MOMOLIM KOTOpPAro NpH-
6braioTe Kakb ANS HakasaHid, Takb M AN MBpL OXpaHH, SBNSAETCS
Cb 3TOH TOYKW 3phEHIA NOCTATOYHHIMEL OCHOBaHIEM® NS OTOMASCTBIE-
Hig MBpE couianbHONH 3aWUTH Cb HakasaHiemsb. Ho nmumenie ceofomst
MOXET® YNOTPEeONATHCA ANA PasNUYHHEXD UBMEA W MOXeThs BHMON-
 HATbL pas3nHyHBIg HasHayeHida—He Beanhk, rok umbercs nuuenie ceo-
6onul, ywxe wumberca W HakasaHie, — ii STOr0 CTOHTH TONBKO
BCMOMHUTL TIPEABAPHTENLHOE 3alepmaHie, CTONb OTIHYHOE MO CBOEMY
3HA4eHil OThL HakalaHis, HO npuMbHAemoe cb BubUIHEHR CTOpoHE BB
tdopmb, omnHakoBoi cb dopMoi Haxasasis. Bro BHbWHee cxoncTBo
060HXs MHCTHTYTOBL Gormbe BCero u ofycnoBMIIO BO3MOMKHOCTL FOBO-
PHUTBE O UXB BHYTPEHHEMB TOXAECTBb.

Ho xpombk aroro obuaro sambdauis, oTHOCAmArocs oQMHAKOBO
Kb MPEACTaBMTENAME KaKb CTaphlXb, TaKb WO HOBLIXBL HampasneHiin
Bb Haykh yronoeHaro nmnpasay MOXHO. caknaTk €illé BH HACTHOCTH
crbnyioutis  3ambuadis NpUMBHATENTBHO VKb B3rMANAMb [IPOTHBHH-
KOBBb HOEH BO3ME3Nis Cb OAHOHW CTOPOHHl W €7 CTOPOHHMKOBEL Cb
Apyro#.

Umba Bb Buny. cnelliannHo  Touky 3phHis JlucTta, Mul DOMMHE
CKasaTh, YTO MOEKonbKo MEL6yneMb cMOTPphTh Ha HaKasaHie npemne
BCEro, Kakb Ha CPeAcTBO ofesneyeHia obuiectsa (Sicherungsstrafe),
yTpatHTca, AbHCTBHTeAbHO, TO pasnudie, KoTopoe Morno 6H OHITb
YCTAHOBIEHO MEeXAy COOMMH MHCTHTYTaMH, HO TMOCKONLKO Boobile
MBpH ColiankHOM OXpaHH MH aHANU3HPyeMb BbL Npembinaxs CoBpe-
MEHHAro mnpapa, MHl JOMKHEL MCXOOMTL H3Bb MOHMMAaHIA HakasaHisd,
KaKb OHO MMDB faercd, a c¢b Touku 3pbHist mocnbansaro npuxomuTes
YTBEPKAATh, 4TO HAKa3aHie NMOKOMTCA HE HAa TAKOMBb NpeACTaBNEHiH
0 CyIIHOCTH ero, Kakk 3To npoBoauTcs JlucToMb. YronoBHoe mnpaso
BChXBL CTpaHb NMOKOHTCH O CHUXB MOPL Ha Hdels 803ae3dia. Haka-
3aHie, KaKb OHO MOHHMaETCsl Bb COBPEMEHHHXDH 3AKOHONATENLCTBAXE,
€CTb Bo3jasHie uenosbxy 3a ero npectymnnedie. Henosbxs, yYHHMBLIIR
TIPECTYyMJIeHie, HaxkaselBaeTcA Coo6pas3HO TOMY, YTO OHBL cibnans.
Crenenb ero oTebTCTBEHHOCTH onpenbNsSeTCA CTEMEHBI €ro BHHbI.
HocraTouno paacMoTpbTh npaBuna, ycTaHaBIHBAEMEIS MOGHME KONEK-
COMB OTHOCHTENbHO TMOpsAAKa Ha3HA4YeHiA HaKas3aHid, Kakb ceHyacsh
He MOWHO yOBAWTHCH BB TOMB, 4TO MAesd BO3Me3lia 6e3ycnoBHO Bce
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€lle FABMSETCS TOCMOACTBYIOINEH B COBPEMEHHOMb YIroNoBHOME npask.
Boameanie npu 3TOMB nNpUHUMAETH Takis dopMEl CBoEro BHIpaMeHis,
B'b KOTOPLIX' BHPAXAETCS CTPEMIIEHIE AaThb MOYYBCTBOBATE PECTYNHUKY
3HaueHie yYMHEHHAro WMMB 3114, KaKb SBIEHIA HewenaTenbHaro nns
ofwecTsa, M HaxasaHie, Gyny4u BosMealieMb, MPUHUMAETH [OSTOMY
Taxyio (opMy CBOEro NpOsBIEHIA, BL KOTODO BEIDAMaeTcs onpens-
neHHas oubHka aToro ana. TakMM®B 06pasoMb MOCKONBKO MB FOBO-
PHMB O COBPEMEHHOMDB HaKa3aHiH, Mhl HOMKHEI UCXOJMTHL M3b Npej-
CTaBnedist Haka3aHia He kaks Sicherungsstrafe, a kaxs Vergeltu ngsstrafe,
4 [MOTOMYy pacfpocTpaHsATe Ha MBpPH COLIANBHOM OXpaHBl Y4epTHI,
npucyiisi umenHo Sicherungsstrafe, HErs ocHomanii. Ho ecnu 6bi
faye Mbl ¥ NpU3HanH, YTO COBPEMEHHOE HakasaHie HauuHaeTh BOC-
NMpHHUMATe BB cebs YepTEl HaKasaHid, UCKIIIQUHTENLHO MOHMMAaeMaro,
KaK'b CpPEACTBO OXpaHbl OO6LEcTBa, TO OLHAO 3TO ElIe HE MOMETH
faBaTb HaMb MOBOAL OTOMECTBNATL MEPBIMOXPaHH CBb HaKasaHiems,
TaKb Kakb OnHa M Ta e ubns obedfeyeHis oOWIECTEA MOXETH GHITH
AOCTHraeMa ¥ HEeONHHAKOBEIMM CPENCTBaMH.

Ho, c® npyroit cropouu fensa. MM, MOXKHO COrMAacUTBCS M CO
BarniafoMs  Mepieas, KOTOpEI' B: MbBpax®h oxpaHul ycMaTpHBaeTh
NPpH3HAKH HaKasaHisA, Kag®s OHO MOHUMAETCs CORPEMEHHBIMb NpaBoMb.
Taxs, npewge BceroHens3s GMUTATL 3a CYLIECTBEHHLIH MpPH3HAKE
HaKasaHisi, eMy OfHOMy CBOICTBEHHBIH, TO, YTO OHO SBIHETCH rnpago-
BEIMB nocnbacTieMs npasonapyuenia: BmbeTh Cb HUMB 3TOTH
NpU3HaKbs pasgbasioTs W MHOrie apyrie HHCTUTYTHL. [OCKONLKY OHH
ABNAIOTCS  MPABOBLIMMAFTIOCTBACTBIAMY TNPOTHBO3AKOHHLEIXG ABSAHIH.
TouHO TakKe WIS XapaKTepHCTUKH MEpB 3aUTE He UMEeTs 3HayeHis
TO, YTO fAaHHBIA MBPEl HA3HAYAGTCH, KaKb H HaKasaHie, y20.208HbIMD
¢ydoMs, Takb Kakb He BCE TO, YTO HA3HAYAETCS nocnbiHMMB, TEMB
CaMLIMEL  ABJIAETCA YXe HakasaHieMb. Ck Opyroi CTOpPOHH, TOYKA
3phHig CaMoro NMpecTynHMKA, MOLIEKamaro HaKa3daHio, 4TO NONYEpPKH-
BAIOTH COCTABHTENM repMaHCKaro NpoeKTa yroi. yhox., 3HaveHis He
MMBETB! €CNnM OHB CYMTAeTH TH MAM UHLIS NHMIEHs HaKasaHieMb,
TO 8TO elle He RaeTh OCHOBaHiW M TeopiM yronosHaro npaza MpH-

3HaBaTh HXb HaKaszaHieMb. HakoHeun, ecrmH CUHMTATL BO3MesdieMb
ADHE NPHHYIUTENLHOE NIEHeHie ANKOroNHKa, Kak'b 9To Khnaets Fadreps,
TO, HMCXONd H3B 3TOTO B3rnsAa, MOMHO OEIIO 6Ll yCMAaTpHBAThL BO3-
meanie Be3nd, b TonbKko uenoBkK®, YYHHHMBIIIA npecTynnexie,
NOABEPraeTcsi KaKuMBb HHUOYNb HENpiSTHOCTAM®B M T. M., HO np4d Ta-
KOMDL MOHMMaHiA MAEH BO3ME3AiA MLl MOKMAAEMB MPABOBYIO MoyBy M
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HaeMDb BO3IMOMHOCTE CMBIIHBATL HAKA3aHIS Cb SBNEHIAMH COBEpIUEHHO
HHOrO nopsinka. MTaxks, npusHasaTe TomuecTBo HaKasaHil H MBpn
couianbHOA 3aUMTH HBETHL JOCTATOYHEXL OCHOBAHIH.

He menke HEYNOBNETBOPHTENLHEIME TPENCTABNSAETCH pHGITH-
Wawmiica Kb pascMoTpBHHOMY B3rIsABL ThXb MHCATENIEH, KOTOphe
CIHTAIOTL BOSMOMHEIMB YCTAHABIMBATL NBOHCTBEHHOGCTE TIPHPOJIKL
MEPB couiansHOM OoXpaHH BB TOMB CMEICTE, UTO 8TH MBDH ¢'b OfHOM
CTOPOHH SABNSIIOTCA HaKasaHieMs, a ¢b NpYyrod nonuueAcKUMn mbpamu;
8Ta To4Ka 3pbHia npoBomuTca Hanp. Brocmous npuMbHUTENEHO KB
OTABNEHEME Mbpamb OXpaHH, H3BLECTHLIMB LIBEHLAPCKOMY [MPOEKTY,
CPEAH KOTOPHX® OHbB pasNU4AeTh YUCTHA MBpH OXpaHsl W MBpm
CMEIIAHHbIS—~NepBLa UMBIOTH Bb BUAY TonbKo ubnn obeaspemenis,
BTOpPHIA e sABnsioTcsd BMBCTE ¢b ThMB HaKadadieMs, cnyma v ubnu
BO3ME3Nis; TaKMMB 06pPa3oMB MepBHA ABITRTCH TONBKO mbpamu
MONHLEHCKUMH, a BTOPHIA, O/IHOBPEMEeHHO W HakasasieMs W Mbpamy
nonuuesickumMu '). Ho otHocuTensHof 5Toro BSI‘J’%R& MOXHO CKa3aTh,
iTO BO-NEPBHXL eaBa NU MOXHO MPOTMBOMOCTABIATS APYTB Ipyry
06k 3Th KaTeropiu MEpL samuTELBL 3aBKCUMOCTH 0Tk npeobianaHis
BE OTHABNBHEIXE Cny4asaxsb Toi! unu MHOA ubnu—anbes kpurepiit
n36pais BB BHCLIEi CTereHn, HEONPENENeHHbIA, Kb TOMY e, echu
NPUMBHUTE €ro Kb OTHLNLHBME KapaTenbHeIMb MbBramb, To npu-
NeTCs nNpH3HaTL MHOPIS ‘HAaKasaHiss He YHCTHIMM HaKazaHiaMmH, a
HaKasariamu cvblaHHEIMM, 3aKNOYAOWUMU BB cebl u NOJTHLEHCKIA
mbpu, a BO-BTOPBIXb, [OCKONLKO Bb 3THXEB MEpaxk OXpaHwl Npu-
3HAETCS MOMEHTB BOIME3Nisl, MOCTONBKO BHABArAETCS aNeMEeHTHb He
XAPaKTepHEIA AN JTOTO MHCTHTYTa, KaKb 3TO TONBKO 4YTO GhiNIO
yKasaHo.

Huave oTHocuTes kb npupoms MEPL CoLiaNbHOM 0XpaHsl BarIanD
ThX'b nucaTeneil, KOTOPHE CYATAIOTL BOBMONHLIM®D OTCTaWBAaTL CaMO-
CTOATENbHYIO MPUPOAYy MBP® 3alIMTH BB NMPOTHBOMONOXHOCTS HAKA-
3aHilo, TMORYEPKHBAS BB 3TOMEL OTHOLIEHIH TO, 4TO MpH Ha3HAYEHIiH
HXb  CHTHTAIOTCS Cb HHHMEL MOMEHTOMB, YhbMb npH HasHayeHiu Ha-
KasaHia. 91a Touxa 3phHis pasaqbifieTcas MHOIMMH COBpEMEHHHMH
KPHMHHAIMCTAMH, NDUHALIEHALMMH Kb PAa3IHIHHMD HarnpaBleHiaMb
Bk Hawe# Haywh. Ona ocobenHo pensedHO NpoBomUTCS BB Tpynaxsb

1) Wiist. Die sichernden Massnahmen im Entwurf zu einem schweiz. Strafge-
setzbuch 1905. s. 93—94.



( LLlmocca. Tlo ero cnosams, ,MBpbi 3aUUTH 06YCNOBAMBANTCA HeE
| onpenbnesHEMB NeNMKTOMB, a cocroaHiemMb (Zustand) nuua, ycra-
HOBNSIEMOM® MPOW3BOACTBOMB [Abna npoTuss JaHHaro nuua“ ).
.HakasaHie, roBOpUTE OHB BB [OPyroi crarteh, mpennonaraeTs co-
CTaRb MNpECTyMieHiss, a Mbpa oxpans Imunuuecroe COCIOAHIE
auua* ?). Be cBoeMb y4ye6HHKE yronmoBHaro npasa, MOBTOPHAsS TOXE
caMoe, OHbL NpHBGaBnAeTh, 4T0 HNpH Mbpax®k 3aWMTHE ,0bB00 UIETH
HE O HallOMEHid Ha BMHOBHAr0 KapartenbHaro crpapauiz (Strafleiden)
scnbacTeie ero moseneHis, a o6b obpaueHid cb HUMB (Behandlung)
coofpasHo ero COCTOsHi“, M YyKa3sBaeTh, 4TO0 ,MBEPH OXpaHH
uMbioTe 0buylo ubns Ch HaKaslaHieMb—NpeKpallaTh npecTymieHia 9).
Towe rosopuTb M [onbAWIMHATH, YKa3LBas Ha TO, UTO ,HaKa3aHie
eCThb [paBoBOe nocnbacTeie, KOTOpoe NpiypoyuBaeTca K OTABIBHEIME
COCTaBAMBb INPECTYIUIEHIH, NpeacTaBnadaco00W. yCTAHOBIEHHOE Bb
pasnuyHLIXb CTEMEHAXh, CO06pasHO PAMUUHOH \TAMECTH STHXB CO-
CT2BOBb, HO Bb ofbuemb oauHaxosoe,(generell gleiche) nporuBonbii-
CTBIE MPOTHEL HHUXBL. [logo6Ho€ npasesoe nocnbhicTBie COYMUTH.
OYEBHIHO, Bb [EPBYID INIWHIIO BOSME3NIMIHW 00LIEMY NPenyNpexaeHiio.
Crnymais e rnaBHEMbL4 06pa3oms Obnu cneuiansHaro npepynpe-
waeHla MBpbl oXxpaHb EPIYypPOHUBAIOTCH He Kb OTABNBHBEIMDL COCTABAMB
NpPecTyrieHii, a Kb _06UIE0nacHMb COCTOAHIAMD; oHM auddepeHuy-
PYIOTCS He Mo [eépBeMb, & no nocnbaHXWMB, W HE OCTATCA Bb
0611eMb OAMHAKOBEIMHU, T. €. HaKa3aHieMb, IPUYUHEHIEMb HEYJOBONIBCTBIS
| (Unlustzufagung®) “4). [16 cnoesamt DBupxmMeiiepa, MEpsl oxpaHe—
3TO MNpenyrpexaeHie M BbL 3TOMb UXB OTIMYIE OTh HaKasaHis, KoTopoe
ECTb peripeccid; y4YuHeHie MpPecTynneHia W8 HUXDB ABNAETCH He NpH-
YMHOH, a MOBONOMb; MPUUHHOMH WE ABNAETCHA OMACHOCTE TPECTYIHHKA ).
To4yHo Take, WCXOOA HW3B BO3Me3[id, Kakb UubnM HakasaHia, oco-
6enHocTe MbEpL oOxpaHm ycMaTpuMBaeTb HoshiHWIA u3cnbaosatens
OaHHAro Bompoca PEJIBHU."b BEb TOMBL, 4YTO ,MtpH OXpPaHH HE ABIAITCH,
Kakb Haxasadie, 3TM4EeCKOH OUBHKOW NpecTymnieHiss, a TONbKO BHpa-

1) Stoos. Strafe und sichernde Massnahme (Schweiz. Zeitschr. fiir Strafr,
XIV. S. 394).

2) Stoos. Sichernde Massnahmen (ib, XVIII, 175).
3) Stoos. Lehrbuch des oester. Strafrechts. 1909. S. 179.

1) Goldschmidt. Strafen und verwandte Massregeln (ee Vergl, Darstell. der
deutsch. und ausl. Strafrechts. Allg. T. IV B., S. 317).

5) Birkmeyer, Strafe und sichernde Massnahmen. 1909. ‘S 12.
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WeHleMs coobpameHia wuknecoobpasHocTd... [IpHunHenie 3na ecth
TONBLKO CAYyYaHHHIA MOMEHTE NpH Mbpaxb OXpaHhl, TOMAA KaKb [pH
HAKA3aHIH 3TO—CYUIECTBEHHKIA MoMeHTB" 1).

PaacmarpuBas 6nuxe 3TOTH B3rsnb Ha NpUpoay MBps couians-
HOHA 3alllATH, HEeNnk3s HEe Npu3HaTh ero 6onbe NpaBHNbHEMB, YbMB
NpUBENeHHLIA paHbwe. Bbs HeMb coBepuweHHo BbpHo otmhbuaercs
6numanilii nosBonk HasHa4YeHids MBPB 3alIUTH BB MPOTUBOMONIOKHOCTh
HaKasaHilo, BB YeMBb 3akinyaeTcsi 6e3yCrnoBHO BeckMa CYIECTBEHHAS
ocobeHHOCTh uXb. JIBACTBHTENBHO, BCMATPHBASICH Bb CAMYIO CYLIHOCTh
MbEp®s couianbHOHW 3alIUTH, HENk3d He 0o6paTHTL BHUMAHIA HA HXb
CYWeCTBEHHOE OTNM4ie OTH HaKazadisa. Taxb, Upexne BCEro, Hembas
He cyuTaThCd Cb ThMB daxkToMb, 4YTO 3TH Mbpe HMMbBITE MbcTO
naxe Tamb, TAB O HarazaMin He MOvCCHE Ovtinb Pisdi: TAKOBH
ach Mbpel, NpUMBHAEMEHS BB OTHOWEHIH NHULE HeBMbBHAEMBIXb. STH
NHlUa HaKasadile He nomnexatb, HO TBMB 'He,MeHbe BE OTHOLUEHIH
UXBb NpuMbHATCA MBpPH 0XpPaHE—OAHO 3TO Y€ NOKA3BIBAETH, 4TO
aTd MBpel Mo cBoed mnpuponb OFAMHALTICT OTH HaKasaHid, pasb oHbB
npuMbHalOTCA TaMb, 4B HakaszaHie HasHa4eHO OLITE HE MOMETh.
[lpaBpa, HA 3TO MOMHO BO3Pa3WTh, YTO ECNHU TOJNLKO YTO yKa3aHHLIE
BUAL MbpE colianbHOM BALIMTH HLOTIHYAKTCA Bh 3TOMb OTHOLIEHIM
6e3ycrnoBHO OCOOBEIMB XAPaKTEPOMB MO CPaBHEHiD Ch HAKa3aHIEMb,
TO BTO HE NOMKHOFGHTH pacnpocTpausieMo Ha Bch Th MAph, KoTO-
PLIMB [pHCBaWBaeTcsd HassaHie wmbpb couiancHoM 3ammra. Ho
npupoAa 3THXL Mbpe He wuambHaeTrca oTs Toro, 4Yto oHB MO-
IyTh ObiTe HasHayeHBl M Bb OTHOWEHIM NHUBL BMBHAEMBIXDL, TaKkh
Kake Ta CyUEcTBeHHass 4Yeprta, KoTopas HMEerca BB MbBpaxs
OXpaHH, HanaraeMblXe Ha HeBMBHAEMBIXE, MPHCYTCTBYETL H Bb
MBpaxk OXpaHsl, HanaraemMeixb Ha BMBHAEMbXB nHUB. WU MBI
MOXeMB 3aMBTHTh, 4YTo 3Ta ofwas 4epra [(aeTh BO3MOXHOCTh
COnMMaTh Cb HUMA M TakKii MBpB, KOTOpPHISI NPUMBHAIOTCA U
MOMHMO Cyda OpraHaMd BIACTH aOMHHUCTPATHUBHOH [0 OTHOLIEHI
Kb NHLAMB, HE YYHHHUBIUHMB MNpecTymieHis. TakoBbl: NpUHYAUTENLHOE
noMblleHie yYManHIIEHHLIXb, HE COBEPIUMBIUAXL TMpPECTYMIeHis, Ho
OMACHHIXB, Bb MA0MA [N1A YMaNHUIEHHHXD, NPHHYAUTENLHOE JeYeHie
anKorofMKoBb, MNpPHHYAUTENbHoe nombileHie BL pabodie goMa TyHe-
ANUEBb, XOTs 6Bl U HE COBEepLIMBIIMXE HUKAKOIO NPECTYIVIeHisa H. T. M.

!) Redwitz. Die polizeilichen Massregeln des RSGB und ihr Verhiltniss zu
dessen allgemeinen Grunasitzen 1909, S. 23,
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Beh atw MBpm xapakrtepusyioTcs ThMB, YTO OCHOBAaHieMB AN HXL
npuMhHeHia ABNAeTCH He yuuHeHle npecTynnewis, a KakoH-To Npyro#
MoMeHTB. H BoTh, Hscnbays 6nuwke Th coobpaxeHis, KOTOpHIS 3a-

| CTaBns0Th NpHOBraTe Kb MBpaMb 3aUMTH, MBl MOMEMb 3aMBTHTE,
/4TO OCHOBAHIEMB [Ns HXb NPUHATIA SBISETCH, NBACTBHTENBHO, He

npecTynHoe nBsfie, KaKb TaKoBOe, YTO ANS HA3HAYEHIS HAKA3aHId

| ABIISIETCS CYUIECTBEHHO HEOGXONMMHIMBL MOMEHTOMDb, a Ta OTACHOCTS,

| KOTOPYI0 O6HADYMMBAET®H NAHHHIA CYGBEKTH THBMH HIM HHHIMM CBOWMH

|moctynkam4. M BB 3ToMB KOpeHHOe oTAudie MEpb OXpaHb OTh Ha-

\KasaHis Bb ero cospeMeHHoMb BHgb. Bn To BpeMsd, Kaks npumk-

)Heuie HakasaHia 06YCIIOBNEHO TPHU3HAHIEMD BUHOBHOCHIIL AUUR BB

yuynHeHiu onpegbneHHaro npecTymneHis, npumbHenie MEph couiansHOM
OoXpaHkl OBYCNOBNEHO OMACHEIME cocTosiHieMs aToro nuua. Hakasanis
il
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HasHa4aloTCs MWL BB Cny4ah yyuHeHid npecTynnewis u mpu ToMb

,\Bb pasmbph, KoTOpHH nomKeHB COOFBATCTROBATE pasmbpy BHHOB-
\ P P PY
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/HOCTH, TAWECTb e HakasaHia pomiHa BmbcTd cb ThMb coorshT-

o
-

CTBOBaTb CAMOMY 3HaueHilo npecTynHaro nbasiay kaxs nmocAraTenscTaa
Ha usskcTHOe npasosoe 6napd, mmbidmee onpenbnennyio WBHHOCT.
Hanpotnes, npu mbpaxs oxpadbl ,pasMEpn® uxs He onpembnsercs
coofipaxkeHieMs 0 cooTBBETGEBIH pasmMkpy RHHOBHOCTH —- HenoBkih
MOXETD OHITh Npu3HaHb 6e3yGNOBHO BHHOBHHMD, a TOTOMY H TIOH-
nexcallliMs HaazaHiio, He ThMb He Menke npumbHenie MBpo oxpaHEl
Bb OTHOWIEHIH MHEro MOXeTh OuITE BHONHE HCKIOYEHO, TaKb KaKb
OHBb HE TIPEICTABNAETH TOH OMACHOCTH, KOTOpAasd BHIZLIBAETH MPHHS-
_rie atixb Mbpb. Hanke, npn npumbHenin mMEpH couianbHOM 3aUHTE

} l3aHaucHie_0.a@2q, MOABEPruIAroca HamajeHiio, caMo no cebh HHUTONHO-

_)Hame ecnu aTo 6naro ¥ HeGonbwoi nbHHOCTH, To ThMB He Menbe

Bb cnyyak, ecnd OMacHOCTb OTh [OCATATENLCTBA HA HEro BesHKa,
Kb YHHHHUTENIO 3TOTO MOCAraTeN6CTBA JOMKHE 65ITh NPUMEHAEME! MEDH
, OXPaHEl, MOCKOJILKO MOXHO OXHAATL OTH npuMbHEHis nxb HasbcTHON

A ‘l’lOHbSbl ans obuiexutia. 3arbMb, Hago MMBTE Bh BMIY, YTO HakKa-
/ /3aHie MpeXAe BCEro cUUTaeTcd Cb HPOWABLME, HNCXOOUTBE H3B

YYHHEHHAro HaHHEMDB CyObexToM® AbsAHIA, HAMPOTHUB®L TOro MEDHI
ColiankHO# OXpaHel HA MPOUUIOE CMOTPATH, Kakb HA MOBOAL AN
NPHHATIA MbBpb, HXB B30pPH YCTPEeMIEHH Ha Oyayllee, Takb KaKb
caMas ONaCHOCTb MBICIUTCA, Kakb HBYTO rpossuiee, cnbaoBaTensHo,
oTHocsIIEeCs Kb Oynyuiemy. MEphl oXpaHbl MpHMEHIIOTCS €AMHCTBEHHO
moToMy, 4TO BB OyyuleMb MOXHO OXWAATL OThb MNAHHAMO JIHLA

u3BECTHEIXD MpaBoHapyuleHiii. Cosepluedie npecTynneHis Bb Mpo-
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wnoMsb He Gonbe, KaKb CHMMNTOML 2TOH OMNACHOCTH, Hakonenus, Bb
MPOTHBYMOMOKHOCTL HAKA3aHiK, BB KOTOPOMBL BHIpAXAEETCS camas [
ou’sm(a MPECTymHaro nbauia, BB MbBpaxb oxpaHW BEICTYNAOTB
ACKITIOYHUTENLHO cooﬁpaxceﬂm u'bnecootipaaaocm UMb uyxnoo To
HUNUMCCKOE  3HAEHEE, KOTOpOE HMbBETD | HakasaHie, U oHb He npo-
HUKHYTB BOBCE TOH MAEeH oblaro npenyrnpexneHis, KoTopas NeXHTh
Bb HaKasaHid W KOTOpas HArnAgHO BHIpAXAaeTcss BB dakTh cyle-
CTBOBAHisl yrpo3t 3a OTABMBHLIA npecTymieHia. TakoBu Th OTNHYis,
KOTOPHIT MOXHO YCTAHOBUTbL Bh OTHOWEHIM MApb oxpaHH no
PABHEHII0 MXb Cb HaKalaHisIMH.

Msb camaro cywectsa mMbpb couianbHoit  3aulUTh BHITEKAET D,
YTO AnSl HA3HA4YEHis HXb, BB MPOTHBOMNONOMHOCTE HakasaHio, He
TpebyeTcss cospaHisi QcOGHIXH OPraHoBh, KOTOPHMDL AOMKHO 6m'1:j
BBbpEHO HMX® HaaHaueHie, opraHoBb cynggi_{.m&s—-oprana anMHHH
CTPaTHBHHIE, MOBHAWMOMY, MOIHM Obl 6EITH MPHABAHEI ANS UXB TpH-
MbBHeHisa, nockonexo pbub UOeTH O0(KOHCTATUPOBAHIH OMACHOCTH HM3-
sbcTHaro nmua; TouHo Takke JOPANORL HMXB Ha3HaueHis nonmeH:B
OuiTh MHOW, YBMBL NOPANOKL HABHAYeHis HakasaHis, TaxbL Kakb B
nocnbaneMs cnytat npuHHMATER BO BHWMaHie TB ofcTOATENLCTEA,
KOTOpHIS BAIAIOTS Ha CTEMEHb BWHOBHOCTH, TOTAA Kakb 3nBCh NOMKHA
HATY phub HE O BMHOBHOGTH, 4 OB OMACHOCTH MHIA; HAKOHEL, ;_I.Ej
CaMoMy CBOeMY CyMIECTBY MBPH OXpaHbl JONKHHI, MOBHAMMOMY, Haa3-
HayaTbCsl Ha HEO%&H%H&HHHH CPOKB, TaKb KaKb Bb IPOTHBOMONIONK-
HOCTb HaKasaHilo, KOTOPOE HA3HAYAETCA B ONpENBAeHHOMb pasmbph,
coo6paaHo o6Hapy#eHHON BHHB, anhcsb npexpalleHia OoNacHOCTH 3a-
paHbe yyecTh Henbss, a MOTOMY O TOYHOMB pasMbph camoii MEpBl
3aumTel 3apanhe rosopuTh He mpuxoanTes. OnHAKO, KaKb Mbl YBHAAME)
Banbuie, MHTEPECH, NHYHOW CBOGOAE! TPeGYOTH OTCTYNNEHIs OTb Mo-
cnb0BATENLHATO M CTPOTaro NpOBEAEHis STHXb BHBONOBDL H BhH Nallb-
HbulleM®s 6yneTs yKasaHo, Kakk Bb 3TOMB ciyyas cnbayersb MoTH
Ha BCTPBYy 3anpocaM® COBPEMEHHAro MPABOBOFO TOCYA3apcTBA M

KaKb 3aBCb COrnacoBaTh TPEGOBAHIN MHTEPECOBL OBIIECTBEHHHIXD
Ch TpeGOBaHIAMH WHTEPECOR YACTHHLIXb.

YcranoBurb To mnonoxedie, 4To MBpH COLanNBbHON 3ALMTH MO
CaAMOMy CBOEMY CYLIECTBY OT/IM4AlOTCS OTHL HAKa3aHid, Mbl HOMKHEI
cobnark OTCIOAA JIOTHYECKIH BHIBOAB, YTO MOCKONBKO TH HAM HHLIS
MOJIOXKEHI YrolmoBHAro npaBa pa3cyWTaHel HA Hakasadie, OHHM He
MOFYTH OHITh pacnpocTpaHsieMsl 6e3b ocobaro yKasaHis 3axoda Ha
MBpel oxpauel. Tawb, ecnu Bb 3akonh fawTCs ocobuis ripasuna
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OTHOCHTENBHO TNOpAAKa Ha3HAYeHis Hakaladia, Hamp., M0 Bompocy
06 0BCTOATENLCTBAXDL BHHY YMEHBINAKOIIHXD HIH YBENUHHBAWIIHXD,
TO 3TH NpaBuna He AOMKHE 6HTL NpuMbHAEME Npu HanoxeRin Mbps
sauTH. [lpy HasHayeHiM HXBL CYAb [OMKEHDB CHYATATECA HE Chb
6onbliell MNM MeHbIIEH CTeneHbo BHHOBHOCTH, 4TO COGCTBEHHO H
uMBOTH Bb BUAY 3TH NpaBuna, 2@ HCKAKYHTENBHO Ch 6onblued MIH
MeHBUIEl CTeneHbo ONACHOCTH MPECTYNHWKA, NpPOSBJIEHHOH HMB Bb
$axth yuunenia onpenbneHHaro npecTymieHis. Th unu uHHSA noby-
JCIEHist, U3B KOTOPhIX's MCXONUTb TIPECTYTIHHKSL NPH COBEpilleHin CBOETO
nhaniqa, caMu no ce6b 3nayeHid He MPeicTABNAITL NpH onpenbnenii
mBpel OXpaHH: TONbKO Bb BHAY TOro, 4TO NaHHOE no6yxeHie, 0co-
6eHHO BHOpEHHMBILIEECS Bb JIUMHOCTH MPECTYNHHKA, MOMETH CBH-
IBTEeNnLCTBOBATL O €r0 OMAcHOCTH, OHO M MpHRKMMAETCs BO BHHMaHie.
Oco6eHHoe e 3HauyeHie Bh 3TOMB OTHOWEHIM nNony4aeThb cambli
o6pasb IKM3HM NaHHAro Ccy6BbeKTa 4 Tk ycnosisi, Bb KOTOPHXh
npoTekaeTs ero nbatensHocTs. 4CBUEpYrod CTOPOHHE KB mbpaMb
OXpaHbl He ROJDKHHI OuTH MpHMEHsEME TONOXEeHIs 0 TaKAXbL HHCTH-
TyTaxb KaKb OAGHOCHIL MAM Jfo.mmoe'a-nfr. 3aloyanImMxb Bb cefb
OTKa3L FOCyAapcTBa OTh fipHHanexaularo eMy rnpasa Ha Haka3adie.
ﬂcmnnoaame ThcHO C¢BfR3aHO OB, NpeAcTaBleHieMb O BHHOBHOCTH]
(MunyioTs BuHOBaThiX®Yy [TogKonbKO e JaHHOE IHLO NHUIEHO CBO-
Gonnl MMEeHHO Bb(Buay CR@eAlonacHOCTH, npencrabnsercs Heubneco-
n6pasueiMs oTMBEMTE o1y Mbpy npH TIpOJomKaIIEeHCcs OMacCHOCTH
annaro nuua. CameesocBoboxeHie ero NOMmKHO GuTh 06YCIOBIEHO
He ThMB, YTO €ro MONHO MpPOCTHTb, a ThMBb, 4TO OHB NepecTant
FPO3HTL OBLIECTBY, M HTO MpH TAKMXB YCIOBIAXB nULIeHie era cBo-
Gonul nanbie sensiercs Heubnecoofpasuumb ). Ha sToMb e ocHo-
paHiy HbTH noBoja ANd NpUMBHEHis AAaBHOCTH BbL OTHOLWEHIW cny-
yaeph HasHaueHid MBpb oxpaHH. Bompock 06b OMACHOCTH pbuaercs
CynoMBb BB KAXAOMb KOHKDETHOM® cnyuas, v, camo cofoit pasy-
mbeTcs, Cyib MOMETH yeMOTphTh OTCYTCTBiE KaKHXD 66l TO HHU BHiO
ocHOBaBiit nns npumbHenis MBpH 0XpaHH, ecnH nocnh coBeplueHist
npecTynnesis Mnpouyio MHOro BPEMEHH M eCTh OCHOBaHie AyMaTh,
4TO JAHHHEII Cy6BEKTh He MpencTaBnfeTs GolNblle ONacHOCTH Wi
obmecrsa. Cb Ipyrod CTOPOHHE MOTYTB GHITH ciyyaH, KOrAd Aawe

1) Hna4e cMOTPHTH Ha aTo BiocTs, sambuas, 4TO MOMHMIOBAHIE €CTh aKTh
rOCYNApCTEEHHOM MONUTHKHM M NOTOMY €ro HEBEIrONHO sapanke orpaHH4MBaTE
-(Wiist 1. c., p. 183). '
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npoTeYeHie NpPONOMKUTENLHArO BPEMeHH, Bb TeYeHie KoToparo mpe-
CTyMIeHie O0CTaBanoCk CKPBITHMDB WM [PECTYMHHKDL HEe GHIL Mok-
MaHB, HHCKONbKO HE N0KAa3klBaeTh, 4TO npasocydie umbers nbno cb
yenosbkoMb, He onacHeiMe Gombe ,3a KaBHOCTLIO® st mpasoro-
panka. CaMeli Bonpock 0 MNPUMBHHUMOCTH KB MBpaMb couianLHof
. 3allKWTEl MOTIOXEHIH, YCTAHOBNEHHHXB AN HaKasaHif, uMbersb rnpak-
THYECKOE 3HaueHie M B03OyXNaeTcs MMEHHO MOTOMy, 4To o0 Mbpaxb
oxpaHu pbyb HIETH no Gonbluell 4YacTH BB Thxb Xe YrONOBHBIX D
KOAeKcaxb, KOTOpHIE MpEAyCMAaTPUBalTh W HakasaHie, a MOTOMY
MOnYaHie 3aKOHa MOXETh NaTh [OBONL Kb HENpaBUIBHHME
TONIOKBAHIAM®E, €CnM Mbl He OyNeMb HCXOOMTh HM3B  onpenbned-
Haro MNpencTaBleHis OTHOCHMTENLHO NPHPORsl ,MEDPE oxpaHul. Tonbko
Bb WBEHUAPCKOMB MOPOEKTH NaHHHI BONPOGs MonNyyaeTs BronmHb
SICHBIH OTBBETH BB  OTHOWEHIM NpUMBHHMOCTH [3aBHOCTH Kb Mh-
pPaMb  OXpaHH — HMMEHHO  3pbce 7ndéTca onpenbrenHoe ykalauie
Ha TO, 4TO NABHOCTb MpHMBHMMA M BBL OTHOWEHIH MbpbL oOxpaHH,
,MpHYEMD 3Ta [aBHOCTL IIpenyéMaTpHBaeTca oTababHO OTh JaB-
HOCTH, Tmornouaplied Hakasauie, 8BMB nMWHIA pass  nomuep-
KkuBaeTcd ocobas npupond MbBPB, 3aUMTH Bb NPOTHROMNONIOKHOCTL
HaKasauin (ct. 31—33)¢

[TponnkuyThis Bceubno, uneeit Lbnecoobpasnocti, Mbpu couians-
HOW 3alMTHI no:_mmbi MOKOHTLCH elle Bb Gonblued crenenn, 4whbMb
HaKasaWie, Ha NPuHUUIG HHOUBUOYAIUIQUIN, HA Hauanh npiypo-
HeHis Kb JaHHOMY), KOHKDETHOMYy crny4al TOH MEpH, KOTOpas Kb
Hemy Bcero 6onblle NOAXOZUTH. M BB BTOMB OTHOILEHIM Mbl 3amb-
4aeMb, 4TO 3Th MBpH NPEACTABNATCH BecbMa DPa3HOO6pPAZHHIMH Bh
3aBHCHMOCTH OTB OCOOEHHOCTEHA MPUYHHDB, MOPOXKAANIMXE OMACHOE
COCTOsSIHie MpecTynHHKa. Bb €BI3M Cb ycTaHoBNeHieM®b paanuuis
OTABNBLHBIXE KATEropii OMACHHIXL NPeCTYNHHKOBH nony4anTcsad H
pasHoobpasHnis MbpH, HanpasneHHbis Ha Bo3nhiicTBie HA HHXB BB
TOMB HNH HHOMD HanpasneHin. Boanbicreie aTo MOXeT®H NpHHUMATL
pasnuuHoe BhipaxeHie. Bw cuny storo ofcrosTenscTBa caMbia MBpE
MOTyTk 10 CBOEMY B3Ha4eHil0 3HAYUTENLHO pA3HUTLCA [PYrb OTH
Apyra, 4YTO OTpaMaeTcsi Mpewe BCEero Ha XapaxKTepucTHkh pewuma
Toro MbcTa, rab oTGHBaeTh Ha3HAYeHHYO eMy Mbpy oxpaHbl JaH-
HHHA CyOBEKTDH, MHUIEHHEIA cBoGoAn. S$IcHO, 4YTO MbpbLl OXpaHB!, KO-
TOpHISl MPUMBHAIOTCA BB OTHOWEHIH HEeBMbLHAEMBIXB, YYMHHBLIAXE
NpecTyruieHie, QOMmKHE ObTh MHBIA, 4bMB MBpH, npuMbHAEMbs, Hanp.,
Bb OTHOLIEHIH [PECTYMHHKOBD [IPHBLIYHEIXB. [IpMBENEHHBI BHILIE
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3aKoHOoJaTeNbHHNA MaTepians NokasLBaeTh 6Gonkiuoe pasHoo6pasie
aTHxb MBPL BB 3aBHCHMOCTH OTH xapakTepa ThXb NHlUB, Kb KOTO-
peiMEe oHbk npumbHAlTCA.

Bubers cbp ThMb cnbayers oTMbruTh, 4TO BB BHAY TOro pas-
TIHYis, KOTOPOE NpeACcTaBnAloTh OTABNBHHA rpynnel ThX® nOHUB, KO-
TOPEIA [OABEDPraioTCA B'b CHMY CBOEH OMACHOCTH BTHMB Mbpams,
BMONHb MOHATHO, 4TO mnocmbiHis MoryTs npecnbnoBaTh PasNMYHES
ubny, KOTOpeI KIaAyTh CBOH OTNEYATOK: Ha CaMHil XapakTepb
TOW unM vMHOW MbBpul. BTh ubnu MOryTB BHPAXATLCH, KAKbL W TIPH
HaKasaHid, HJIH MPOCTO Bh 06E3BpEMEHiH NHMUA WIH Bb ero JedeHiu
HIIM BB ero couiankHoM® nepeBocnuTaHiv. KoHeuHo, mockonbko MpH-
xonutcst uMATE N0 CB OTABNEHBEIMA FPYNNaMH OMACHHEIXD MPEecTy-
HUKOBB, TO Ta, TO Apyrasd ubne BuBUraeTca Ha MNepBHEA NNaHb.
/Taks, BB OTHOLIEHIM MPECTYMHUKOBD ONACHBIXD! HeBMbHAEMEIXB, He
\MOAAWMXs HANeXALl Ha HaNeueHie, MBpPEL, OXpaHBl NOMKHE MPOSAB-
(MATLCA BB NPOCTOMB 06E3BpEeXEeHIM 3THXE NHLb. QHM NOTINKHE 6GHTL
yaaneHsl U3b TOH CpenH, B KoTOpoH{GHM NpencTaBnsnM OnacHOCTh,
M nombllleHsl BBH TaKia ycnosis, HPHM KOTOPHIXBL MXB OMNACHOCTH Bb
3TOMB OTHOLIEHiM Mornma 6wl 6WTE ycppaHena. Camas oprauusanis
3TUXb MBPB MOXETH WHTEPEEOBaTh, \OAHAKO, YrolOBHOE NPABO JIHLIB
MOCTONBKO, MOCKOMbKO NGBONOME) N MXb npuUMbHeHis sBiseTcs
GakTh yuMHEHis NAHHBIMBYITMLOMB’ M3BLCTHAro MpaBoOHapyLIeHis.

TO Kacaercs JIMUE HEBMBHAEMBIXE, HO MONALUINXD HAZEWAY Ha H3-
neyeHie, To Mbpel QkpaHb BB OTHOWEHIM MXB HOMKHE NPUMBHATLCS
b TakoMb BUAL, BBRKAKOME MOrmo 6u 6uiTh O6E3MNEeYeHO HXb ne-
dyenie. 1o cnbayert WMBTL BB BHAY BB OTHOWIEHIM NUUE CB T, H.
YMEeHbIIEHHOH BMEHAEMOCTBIO, BB OCOBEHHOCTH BB OTHOLIEHIM aniKoro- |
NMKOBB, KOTOPHE B Cly4a’h COBEPLIEHIS NPECTYIIEHIs, y4MHEHHATO OB .)
BIiSIHIEM> CKMIOHHOCTH Kb MBAHCTRY, NODKHH OLITH OTNPABISEMH B |
0cobbis y4pekIeHis, creuianbHo AN HUXB yCTaHOBNEeHHES. HakoHeus,
/Bb OTHOIUEHIH ThXb JMk, OMACHOCTE KOTOPHIXL SBAGETCS onac-
é:'uocn.:o couianeHaro MpouCXoMaeHida, cnbayers umbTs BBL BHOy Takis
MBpEI, KOTOphS MOr/iM Gnl cnoco6creoBaTh yCTpaHeHilo 9Toi omac-
{ HOCTH, a [OCTHTHYTBE BTOC0 MOMHO [MOCPEACTBOMEL ABATENBHOCTH,
! HANpaB/ieHHOM Ha T[pUBUTIE JaHHOMY CyOBEKTYy TaKMXB HAYaANB,
6e3b KOTOPHIXL OHB HE MONETH CYHTATHCH Oe30nacHEMB 4na  06-
| [ECTBA, —WMEHHO BB OTHOWEHIH MOAOGHLIXE NHLE AOMKHE OHITH
MCMoNL3oBaHs Th cpencTea, NpH MOMOLUH KOTOPHXEL MOXHO pDacyH-
THIBATL HA HCKOPEHEeHie MPHUBHYEHB, MPUBONSALIMXE KB COBEpLIEHil
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npectynneHin. 3gbck NOMKHEL 6mITh npuHuMaeMul Th Mbpsi, KOTOpHIA
HMBIOTD BB BHOY npiy4yedHie Kb TPyAdy 3THXE ONACHHIXb ANA obwe.
cTBa cy6pexToBh. 3To—ocobbie pofouie HoMa HNH choeUianbHES
yupexnaeHis, kyna nombulaloTcs onacHele PELUAHBHCTHL. [lockonbko
BTH NTHLA ellle OKASHBAITCA NOCTYMHEIMM COOTBBTCTBEHHOMY BoO3nbii-
cTBilo, HEe HyXHO TepATb HANEHILl NOCTHFHYTb HXB BO3BPALIEHIST Kb
YECTHOH MH3HH, a MOTOMY CaMLi peXHME 3TUXBL Y4peMueHi pnom-
WeHb OHTE TaKbk OpraHMW30BaHb, 4YTOOHE OOMYCKANE BO3MOMHOCTH
HCTpaBNeHia »TuXb nunb. OrTciloa Heo6XOOUMOCTE YCTAHOBIEHIA U
YCNOBHAro [oCpo4HAaro ocBoBoXeHisT H3B BTHXB yupewpaeHid. Cb
5TOi Touku 3pbHiA ocobeHHO MOXHO MPHBATCTBOBATE HOBHIA armiii-
CKilf 3d4KOH'B, KOTOPHH NPAMO HCXOOWTH H3B MpPENCTABNEHISs 0 TOME,
YTO OMACHHIE TMPECTYNMHWKH NOCTYNHH BO3LBHACTBID MCNpPABHTENLHATO
xapaxTepa. Heuero u roeBopuTh, 4TO 4HCTHSA MbEpL ofe3BpexeHia BB
OTHOLIBHIM 3THXBL 7HUb, Bb poxbk BBefenHoW BB 1907 r. b Hu-
Aianbh KacTpauin ATA ONACHHIXB NPECTYMHUKOBS, AOMKHE OHITL Geay-
CIOBHO OTOpPOILUEHHI.

Mbl ycTaHOBHNH BhillEe, 4TQ- MBPE CoLianbHOH 3aulMTH HMBIOTH
CaMOCTOSATENLHYIO NPHUPOAY 410 epaBHeHilo ¢k MBpaMu KapaTenbHEMH—
8THMB M OOBSCHAETCS TO, YTO, MPHMBHEHIE HXL BO3MOXKHO HE TONBKO
TOrAa, KOrna HakasaHie,Bh naHHoMb cnydah BoBce He mpHMbHAETCH,
HO W TOrAa, KOrAag@Ho TMpPMMBHAETCH, & TAKWKE W TOTAA, KOFHa OHO
Morno 6l ObITh (MpHMbBHEHO, ' HO He NpUMBHSIETCH Bb BHUAY npumbHe-
Hi Bb 3TOMB chAguab mMBpu  oxpaHu. M3b BChBXB 8THXB Cny4yaeBsb
nuie nocnbaHid BHSBBaeTL Kb ce6h ocobeHHoe BHMUMaHie. Bb nep-
BHIXB € NBYXB NpAMBHHMOCTL aTHxb MBpb Bmonuhk ecrtecTeenHa.
Haxasanie He MoweThb OHTb npuMbHEHO TOrAa, KOrAa [l 3TOFO
HETE nopxopsuaro o6bekta Bo3abicTBiA. Ho, xoTs HeBMbBHAEMHI M
HEAOCTYyNeHsL BO3ABACTRID MpH NOMOIUM HAKasaHisd, OHBL MOMETh
NpPeNcTaBnsATe M3BBCTHYI ONACHOCTH Mt OGIIEMUTII U Bb CHIY
OOHOro 3TOro BO3MOXHO npuMbBHeHie Mbpb oxpaHul Tamb, rabk He
npuMbHeHo Hakasadie. Cb ApPyro# CTODOHHI, MOCKONLKO KaXAHH H3b
pPa3cMaTpHBaeMbIXh HMHCTUTYTOBB OTHOCHTCA Kb SBINEHIAMB pa3Haro
nopanka, nbnaercd BO3MOXHEIMBL npHMbHeHie Hakaszadiii M Mbpb
OXPaHH aMibeNtls, K Bb 3TOMBL HeNb3st yCMOTpETb HapylleHie npuH-
UHna, TPHHATArO Bb YroNoBHOMB npaBk BB OTHOLEHIHW Ha3HayeHis
HaKa3saHid-—non bis in idem. 1 ecnn coBpeMeHHoe HaxasaHie HCXO-
OWTDH BCE elle H3b HleH BeaMesallid, HET® HWYEro yaHMBUTENLHArO Bb

3TOMB npuMbHeHin mBph 3alMTH Hapsigy Cbh HaKasaHieMb. Bb aToM®
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OTHOIUEHIM BO3MOXHA ABOSAKAA KOMOMHALIA: UM HaKalaHie oTéuBaeTcs
CHAYaNa, WNH e oHo npuMbHfAeTcs mocnb TOro, KaKb 6bima Mpumb-
HeHa mbpa oxpansl. [lepsoe mpeacTaensieTcss OOGWHMDB MPaBHIOMD,
BTOPOE ¥E NONycKaeTcsi O6LIKHOBEHHO MPHUMBHHTENBHO Kb JIMUAMB Ch
YMEHbLIEHHOA BMBHAEMOCTBIO: MOCKONBKO HACTYMHTh HXb H3neueHie
BO BpeMsi OTOMITIA MMH Mbpbl oxpaHs, OHM MOANEXATH nombuieHio
BB OBLIKHOBEHHYIO TIOpPbMY s OTOHITIS HA3HAYEHHArO UMb HaKalaHis.
Uro Kacaerca ponyctumoctd npumbHeHia MBph 3allUTHI BaambHB
HaKas3adia, To ans obbscHEHin aToro cnbayeTk uUMBTE BL BHAY TO
obuiee MonoxeHie, ycTAHABNMBAEMOE YTONOBHHME [PaBOMb, 4TO HE
BCerja HaNOMEHHOe HakasaHie NOmxHO 6uTh npumbHaemo. Hakasauie
He npuMbHAETCA 332 BABHOCTLIO, OTh HEro OTKA3LIBAITCA H3BL MHIIO-
cepnisi Kb NMPECcTYNHMKY, OTh Hero e cnbnoBano 6l OTKA3LIBATLCA
BH ThXb Cyyaaxb, KOrAa MOXHO Npeagonarags, 4To npuMbHeHieMs
whpHE OXpaHH MOXHO 6omblaro ROGFUrHYTH MbBMB npuMbHEHIEM B
HaKasaHig. DTo npexne Bcero uMBEThH CMLCABL Bb TOMB ciydah,
KOTAa 3aKOHB FPO3HTHL 3a NAHHOE HESHAYUTENLHOE nkanie HeaHaud-
TeNbHLIMBL HaxalaHieMb U Kongas 3apaHbBe MowHOo npensuabTh, 4YTO
npuMbtHeHieMBb HakasaHid @b TakoMb | pa3mbph HenwL3as HOCTHIHYTH
nomKHaro orpaxneHis dbuectsa, [IpAMbHATE Haxasawie Bb 6ONbLEME
pa3vbph MpencTaBnsaeTCA, HENONYETHMHIME €b TOHKH 3pbuia rocnopn-
CTBYOI[aro BB HACTOsLIEE) BpeMA BbL YrolOBHOMb npask Havana
,BO3A0NIEA CNPABENTHBOCTH, a MEMAY ThbMB MOXHO AyMaTb, 4TO
[IPONOIKHUTENLHLME, 3aiJlioYEHIEMB  Cb onpenbneHHLEMb PEXHMOMB
MOXHO ROCTMIHYTh HW3BBCTHAro MEPeBOCTMTaHIA [aHHAro CyOBbeKTa.
[TosToMy rocysapcTso Mormo 6ul OTKa3aTsCsi OTh NpHMBHEHIs Haka-
3aHif Bb ThXB Cly4yasixb, KOrma MpH HE3HAYHUTENLHOMB HaKa3aHiu
nomkHa elle NpuMBHATLCH CBEpPX’h TOFO MPOXOMKUTENbHAs Mbpa oxpa-
Hel. BB 4YacTHOCTH 3TO Hayano cnbnopano 6w nMpuMbHATH Tams, rab
phub MAETH O HE3HAYMTENLHOMB NPaBOHAPYLIEHIH, YYUHEHHOMD MpH-
BLIYHBIMD ATKOTONMKOMD, MPU3HATH KOTOparo HesMbBHAEMHMB HBETH
OIHAKO [OCTATOYHATO OCHOBAHist, WX € TYHesnueMb Hiiu GPOAAroH u
T. M. cy6bEKTOMB AHTHCOUIANLHATO XapaKTepa. U cb aTO# TOUKM 3phHIs
3aCnyKUBAETH 60MBLIOro BHUMAHIS LIBEHLAPCKIA POEKTD, rokb npumbHe-
Hie MEDPb OXpaH CBA3LIBACTCS Bb H3BBCTHLIXE CIy4asXb Ch MACEH YCIIOB-
Haro ocyxnenis. Bb MonobHoit 3aMbab HakasaHis mBpo# couiansHOH 32~
WMTH HBTH HUYEro YAMBHTENbHAro M Ch TouwH 3phHia nbicTByOWIAr0
33KOHONATENLCTRA, fonycKaouaro saMbiy HakasaHia mbpamu couianb-
HOM 3alIATH BB OTHOWEHIH HecoBeplIeHHOTBTHHXE MNPECcTyNHHKOBS.
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Hansabiwin Bonpocsk, KOTOPHI BO3HMKAETH MpH aHanush MEpB)
CouianbHON 3AWMTH, 3TO -— BONPOCH O THXL OpraHaxb, KOTOPHMB
AOIDKHO GBITL MOPYyYEHO MXEL npumbHeHie. Bonpock 3ToTh nonydaers
0CcoGeHHOE 3Ha4eHie MOTOMy, 4TO MbpH OXpaHs o CBOEMYy cofiep-
HKaHllo NPeNcTasiAioTh BeCbMa YYBCTBHTENLHOE BTODKEHIE Bhb ctepy
WHOMBHAyanbHOH CBOGOAN, BCNBACTBiE 4ero M BO3HMKAET® NpaKTH-
YECKiH BOMPOCH O TOM®L, HAKD Bh OTOH 061ACTH MOKHO cornacosaThk
HHTEPechl NHYHOH CBOGOALI Ch MHTEpPECAMH 06lIECTBEHHHMH. ~

Oxpyxaoast Hach XU3HL MOKA3WBAETL HAMB, YTO npumMbHeHie
ThXB MIM HHBIXB MBDB, HaNpaBNEHHHIXH Ha OXpaHy HHTEPECOB.
oblIecTBa 110 CKONBLKO OHB He BHIPAKAOTCA Bb HaKa3aHIAX'b, Mpeno-
CTaBNACTCA KOMIETEHUIH OpPraHoOB® aAMMHHCTPATHBHEIX'B, M BTO OMpaB-
ANIBAETCH Mpexne BCero ThMb, YTO WA NPHHATIA WXb Tpebyercs
uspbcTHaa 6HiCTpoTa M Heo6XxomHMLI aﬂé_gmqﬂuﬂ phlnTensHLs
ABHCTBIA BNACTH ONs TOro, YTOGH npechub, WM NpeaynpenTs TO MM
HHOE HeMenartenbHoe siBneHie, 60pnfa ch KOTOPHIME b YCIhXOMB
mna gbna He Moxers 6hITh oTcpoyena. M srta :ﬁopbﬁa MOXETHh Be-
CTHCb, KaKb BBL OTHOIUEHIH 'r._:kﬁ'r_;. 1_4_,11#-5 \APYTHXb OMACHBIXL JIOOEeH,
Takb M BB OTHOWEHIM mawme HPOABIIEHI CTHXIAHEXD CHNL. Beakin
cornacures cb ThMb, uTO NPHHARE MBDL BL OTHOLIEHIH 6yiicTByio-
liaro cyMaclieamlaro #iM aiKoronuKa ecTh gbJo Monuuin, Ha obs-
3aHHOCTH KOTOPOX JIeuHTh 3a60Ta O MoanepuaHdiv mopaAnka H KoTOpas
Bb HHTEpecaxsb @611eHHTIsS RomiHa TaKUX'Bb JONEH 3alepXaTh, Nnpe-
Kpallasi HMBb BO3MOXHOCTE MPHYMHATL BPENh OKPYXaUHMB. BHTH
MOMETh, Bb BUIy 3Teno cnbnosano 6ul npemocTaRnaTh afiMHHHCTpa-
TUBHOW BNAacTH OpuHATIE MBDL OXpaHs M Bb ThXb CHyYasxb,
il pbus uaeTb 06B OMACHOCTH THMUB, YHUHHMBIIMXE I[IPECTYMHOE
nbsdie W ThMs  nokasaBmMxbn  cBoOWO 0COBEHHYI  OMaCcHOCTh,
& He [npocTo onacHuXxb Boobwe? Pazcywnas nocnbposarensHo
u umba BBL BMAy TO, HYTO 6hNO paHsue yMe CcKasaHo, Mul
AOMNCHEl [IDH3HATB, YTO MOCKONMLKO phib MAETH JHIIL O KOHCTATHPO-
BaHIM OMACHOCTH, a HE BMHOBHOCTH NMua, caMoe HasHaueHie mbpsb
OXpaHel MOWETDH OHITh NPEfOCTABNEHO OpraHaMb MOJHUIH, TAKL Kakb
BOMPOCH O TOMB, 4bM® ofycnoenena Bb naHHOMBL cnyukh oTa ona-
CHOCTb, HE MMBETH CyllecTBEHHAro 3HaueHis camb no cebb. Ho cn
OPYroH CTOPOHH HENb3asd He 3aMbTUTh HEKOTOpHIXBL OCOGEeHHOCTe#H
CaMLIXb YCTIOBiH, BHI3HBAOUMXL NPUHATIE mbpe oxpanbl, 6maropaps
HOTOPHIML NPUXORMTCS NPU3HAThL, 4TO Gonbe MOAXONAUMMH opraHaMu
HasHadyeHid Hxb cnbayers cuuTaTh OpraHm cynebHuie, & He Monuue-
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ckie. [lpexjae BCETo HENb3si Bb 3TOMB cnydah He o6paTUTB BHHUMAHIA
Ha TO, 4T0 TH OGBMHBIA OCHOBaHif, KOTOPHIS NPHBOAATCA BB MNONbL3Y
TMpenoCTaBNeHist MPUHATIA mbpb 6e30MacHOCTH MONHUEHCKMMb opra-
HaMb—Tpebosadie OLICTPOTHI mhiCTBifl ¥ ykasaHie Ha OMAcHOCTE BB
saMemeHin NpHHATIA MXb, 3ABChL 3HaueHiA He umbioTb, TaKb KakKb
camasi TpOlEAypa YCTAHOBJIEHIs OMACHOCTH niua, YYMHHUBILIATO Mpe-
ctynnerie, Tpe6yeTs HANM4HOCTH [HOCTATOYHO [POJONMUTENLHArO
BpeMenH, Bb TedeHie KOTOparc morKHa 6LITL KOHCTATHpPOBaHA 3Ta
ONACHOCTL HA OCHOBAHIM AAHHLIXb, BHISCHUBLIMXCS BO BpeMd BCECTO-
pOHHAr0 paacMoTphHis mhna. A Takb Kakb 31BCh NPHXOAWTCA TOBO-
pUTL O Takuxb Mbpaxb, KOTOPHSA NPUHKAMAIOTCS TONLKO nocnk TOYO,
KaKb 6yaeTh KOHCTATHPOBAHO yuuHeHie JaHHBMB JIHLIOMD NPEcTynHaro
mhanis, To BrnonHb KOMNETEHTHHMDB WIS NpUHATI UXD MOXETH BHITE
MpH3HAHB TOTh YrONOBHLIN CYIb, KOTOPHIi PAsCMATPHBAETH rkno o
nandoMs npectynnesiu. Ilpasna, nhroToPEE, THCATENH NPOTHBD ITOrO
BO3paXa0Th, yKasbBafg HA TO, HTO ge nhno yronosHaro cyna ornpe-
2bISTE BB CBOEMb MpUrosopd 4TO-HUOY b uHo8 kpomb Haxasanis '),
HO STOMY NPOTMBODHUNTE TO, HTO ME HAXONMME BDH MONOXUTENEHOMD
npaph, KOTOPOE HE CTOMTDH o HA foii Touku aphHis, 4TO YrOMOBHHIA
CyAB OOMKEeHBL OrpaHHHUBATHESA JTHLb ‘HasnaueHiemMb Hakasadis. He
rosopfs O TOMB, 4TO yrONOBHLIM (EYAB fupBaeTh MpHaBaHb Bb M3Bb-
CTHHIXL CAYHASKSL KBWBLIHECEHIO MpUToBOpa H OTHOCHTENLHO 325B-
JIeHHArO TPaXKAAHCKAro KCKAy BhITEKAOWAro HIb dakTa YYHHEHIn
npecTynieHid, M%Mox{ewﬁ yKasaTk pANb Cly4aeBb, KOTAA JrONOBHEIH
Cydb Bb CBOEMb Mp’s HAa3HayaeThb MOMUMO HakasaHig M MHOro
poga Mbphl, Bb TOMB yuens ¥ MbBpel cOMianbEHOH  3aUIMTHL Taks,
cyny yrornoBHOMY MpPENoCTABIAETCA ahnare nocraHoBneHie o6k yHU-
yTOXEHIM Belleil, NoBHTHXE MPEcTymIeHieMb, naMue BB ToMb criy4ah,
Korga OHL NocTaHoBnsieTsh 065 OmpaBiaHiu MOACYNHMAro, xoTa 06b
YHUUTOMEHIM NONOGHBIXD Beleii momiHa 3a60THTHCH MONHUIA BB
nopsiakt Oxpaxsl OBIECTBEHHOH fe30MaCHOCTH, a He Cylb; CyAy Xe
NPUHAUIEXATH PaBo Bb U3BBCTHLHIXD CAYHaAXD abnaTk MOCTAHOBMNEHIE
o6% ony6nuKoBaHIM NpHrosopa Bb razetaxb—mbpa 3Ta ONATL-TAKH
He ABASETCS HAKA3aHieMb: €My e, HAaKOHEUb, NPUHAMNEXHUTDL NPaBo
gbnate nocranoBnedie o nombiuedin HEeCOBEpLUEHHOMBTHATO MPecTyn-

1) Mexay npo4Mmsb Ha 3TOM Todih 3pbHiA CTOMTB P. [[Tmudms, He nomyc-
Kaoui# npumbHenia MEPB OXpaHEl CO CTOPOHH YronosHaro Cyad (R. Schmidt.
Die Aufgaben der Strafrechtspflege 1895, S. 291).



HHKA BL HcnpaBHMTensHoe 3aeegeHie. Takumb 06pa3oMb, U Cb TOUKH
aphbuis coBpEMEHHAro npasa He MOWETHL GHTb BO3paweHid MPOTHBS
NpefocTasNeHis npasa HasHayeHis MBph oxpaHul CyAy YroJlIoBHOMY,
paacMaTtpuBapleMy b0 0 MpecTynHoM® NbsAHIM M yCTAaHOBMSOLIEMY
gch mocnBACTRIS, KOTOPHIA MOTYTh BHTEKaTh M3b (akTa MpH3HaHIA
HANWYHOCTH BL NaHHoMB cnydabh npecrymHaro mbsuis. U ato cocpe-
moToueHie Bh OAHBXB pyKaxh MpasBa Ha3HayeHids Kakb HakasaHia,
Taks M whph OXpaHB, OCOGEHHO OfpaBALIBAETCA COOOPAXEHIAMH
AKOHOMIM 3aTpaThl CHIIb MPH Mpou3BoAcTe: yronosHBIXL ABNL. Buk-
cTo Toro, 4ToGH MpeRocTapnsThL phuenie Bompoca o wbnecoobpas-
HOCTH MPHHATIA BB NAHHOMb KOHKPETHOMB cnydah mbpu couiansHOH
3alHTE OpraHaMs AgMHHHCTpALiH mocn’t TOro, Kakb Cydk YyCTaHO-
BUNL BUHOBHOCTL MapbcTHAro nuua u onpexbnuns, coobpasHo aTomy,
HaKa3aHie, MM K€ Bb CWIly ero HeBMBHAEMOCTH MNpH3Hans ero He
nognexaldMs HakasaHilo, BmonHb €CTECTBEHHO MpENOCTaBUTh ToMy
we cyny PBUWKTE BOMPOCH O TOMb, HACKONLWO | HEOGXOAUMO BL NaH-
HOMB ciay4ah BB BHAy ONACHOCTH, &HLA, oﬁi—tapymeﬁnoﬁ HMEHHO
camuMu ocobenHocTsaMi ero rh#Hia, mpumbrenie Kb Hemy ewle MBpH
oxpaubl. Cynmy nerue Kouf:'raf_mpaaa'g;e By ONacHOCTL U 51 3HaueHie
Ha OCHOBAHIM TOrO MaTepiana, WOTOpHIA 6HIIE HA ero pascMoTphHin,
ybMb OopraHaM® aIMHHMCTpAlli4, WOTODHE He BB COCTOsHIM GynyTsh
BLISICHHTL BeCh JAaHHLIMBONPOCkPBBL TOH monmHoTh, Kaws 3TO MOrb
cnbnaTte cynb. BMECTo TOE0, 4TO6H BTOPHYHO 3aCTaBNsATE OpPraHsl
anMueMcTpalid AponbnHBaTh TO, HTO yXe CABbnans Cymb, ropasno
ubtnecobpasube ‘WepyudTh phluedie SToro Bompoca BO BCEH ero
nonuoth cyny. Ponb opraHoBh agMHHMCTpauid 3abce 3akio4aeTcs
NIMUL BB BHIMOMHEHIM Toro, uTo 6yAeTh yKasaHo cynoMb npumbhu-
TENbLHO Kb OTABNBHEMEB nHuaMb. Kb ToMy e, Kakbe Me BALbnHM,
BL M3nBCTHBIXB cnyuasxs Mbpe oxpaHsl BmonHh ubnecoobpasHo
HaaHa4yaTk B3aMbHb Hakasadid, HO 3Ty ODYHKLIIO NPEACTaBNseTCa He
HOMYCTMMBLIMG MOpPYYaTh opraHamb ammuuucTpauiu. Onxako, kpomb
aTOr0 CoobpaxeHis npakTudeckaro yno6cTsa cibayeTsb NPHBECTH erle
coobpaxeHis MHOro xapakTepa, Wmbiowia 6Gonbe npuHUMMIanbHOE
aHayenie. B®b panHoMs cnydak, Kakb yKasaHo 6rino BHle, phub
WIETH O NHLIEHIM CBOGOMAH, NMPUTOMB HA CPOKH Bb OOMIEMDB MpPOAOMN-
YWHUTENLHKE, HO COBPEMEHHOE NMpaBoBOe FOCYAApCTBO HE MOXKETH Mpe-
JOCTaBATL MNpaBo nuiueHiss csBoGomgm uenosbixa 06e3b CcoGnioAeHis
MapbCTHHXB rapaHTi, Bh OCOGEHHOCTH, TIOCKONBLKO phYb HAETB He
0 BPEMEHHOMBb IMiueHiM CBOGOAH BOPEAb NO BHIACHEHIS KOMMETEHT-
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HbIMB CYAOMB BOMpOCa O BMHOBHOCTH, a O NMuleHin cBobogu, nmbio-
IL[EMB TAKOH e XapakTepb MBpPH OKOH4YATeNnbHOW, a He MpejABapH-
TEeNbHOH, KaKb ¥ HakaalaHie. ['apaHTied Ke Bb 3TOMB cny4ab aBnsercs
yCTaHOBNIEHiE TOro ofmaro MoloXeHid, HTO TONbKO CyAh MOXETb
6LITL YroNHOMO4YEHs Ha nopofHoe nHuieHie cso6ogbl. 3To mosoKeHie
M Hawno cebb ywe npuaHaHie Bb OTABIBLHHXB 3aKOHOJATENLCTBAXb,
Bb YaCTHOCTH, Bb AHIMIH, Bb OTHOLIEHIH YMaNnUIIEHHLIXL; 9TO e
UMENL BB BUAY NMPOEKTH 3aKoHa 06 yManHMLEHHHXb, NPHUHATHA Bb
1907 rony dpaHuysckoit nanatoil nenyrtaTosb. Ho, ecnu npumbhenie
nofobHbIXs MBpb MoOMeTs OHTbL MPENOCTABNEHO CYAy Bb OTHOLIEHIW
yManulieHHHXb, To ThMb Bonbe ecTk ocHOBaHiA CUMTATBCA Cb MHAH-
BUIyanLHOH CcBO60AOH THXBL NHUL, KOTOPHS XOTS M MPEACTABNSOTH
u3BkCTHYI0 onacHocTh [ns o6lIecTBa, HO ABNALTCH BMbBHAEMHEMHU
niuamu. OrpanuyeHie Mxb CyulecTBeHHarombnara cBOGOAH HE MOMETD
6uHTL cpbnaHo moMuMo ydacTia Bb 310Mb Abnb eyaa. Cb atuMb mo-
JI0¥eHieMBb COr/IacHO TOCNOACTBYIOLIEE BhL HACTOSILIEE BPEMS Cpenx
KPHMUHANUCTOBL MHEHie, Ha afy e Touky 3pbHia ctanu M cospe-
MEHHHIE KONEKCH W MPOEeKTH HOBEIXL \3aKOHOBbL. [IpaBga, BBL NHTE-
paTyph ykaswiBanock Ha BOSMOMHOETH YCTAHOBIEHIA W HHOTO NOpPSAKa,
Bb HACTHOCTH, B OTHOWIEHIH NHIE Cb TaKb HA3LIBAEMOH YMEHbLLIEHHOH
BMBHAEMOCTBIO, HO W Bk STOMD CryHah He oTpuLanack nies cyia. Taks,
Jlnets yrxaswBans Ha HeOOXQAMMOCTHL YCTAHOBIEHIS IS 3THXB JIHLUB
ocobon npoue,uy';fu, Bur;gnunemoﬁ Bb BuAb B3ATiA noAb onexy
(Entmiindigungsverfahren) !), a 3tkep® rosopunt 06- ocoboit npo-
uenypb HHTepHHposaHm %) (Internierungsverfahren), #o ¥ ToTh H
ﬂpyl"DH HE HCHKNwo4YanH CcyhAa KaKbs OpraHa, KOMMNeTeHTHAaro nnda npu-

HATIA nofobHEXb Mbpb. O6a oHM NMONYEepKUBAIM NHIILE HEOGXOAMMOCTh
ocofaro npouecca MpM yCTaHOBNEeHIH npumbHeHis mbpb oxpaHHL.
[Mockonbko MEpH oxpaHel obycnosneHkl TEMBb COCTOsIHIEMT OMAC-
HOCTH JIHLA, KOTOpoe nposBunock BL (akThk yuuHeHis npectynHaro
nbania, npumbHenie uxb MmMbeTs cMHCTB g0 ThXb NOph, Kakh
IVIMTCA caMoe onacHoe cocrosiHie. Kakb TONbKO NPUXOAWTCS NPH3HATH,
uTo M3BBCTHHA cy6beKTh NepecTant FPo3UTb ONACHOCThIO obuIe-
WHUTIIO, panbHbBiUee nNUMweHie ero cBo60OOH TepsieTh CBOW CMHICHD H
CTAHOBHTCA HE JONYyCTMMEIMb. laxkdMb 06pa3oMb MO caMOH CBOEH
npupoat MBpel couianeHO# 3alUHTH AOMMHEL NPHMBHATLCA BRpeis

1) Mitteilungen der 1. K. V. XI, S, 637
?) Mitteilungen der I. K. V. XII, S. 68.



0 YCTpaHEeHiss TOM OMAaCHOCTH, KOTOpasi BH3BaNa WXb npumhHenie.
U e aToMB 3awmouvaeTcs Mxb CYLUIECTBEHHOE OTNHYIE OTH HaKa3aHisg.
[MocnboHee no cmoemy CyLUIECTBY HE CBA3aHO HenpeMbHHO CBb Oco-
GEHHOCTBI0 JIMYHOCTH MPECTYIHMKA, OHO HA3HAYAETCH coobpasHo
MPECTYNNeHil0 W MNpOABNEHHOH BL HEMB BuHb M MO camod CBOeH
npuponk npeanonaraeTs sapanbe onpeabneHHkI CPOKs, Ha KOTOpKIH
W HasHavaercd. Ho ecnum npuxomutcs yctaHoBMTH, uTO mEpH co-
HianbHOM 3alUUTE JOMKHE 6LITE Ha3HAYAEMBl 6635 yHasaHisa sapanbe
onpenbieHHaro Cpoka nuimeHiss cBo6oAn, T. e. MPUrOBOPE  Kacalo-
I(iACA UXB NpUMBHEHIA [OMKEeHD 6hiTh HeonpegbneHHLIMB, TO, Cb
ADYTO# CTODOHE!, MHTEPECH JIMYHOH cBOGOAH TpebyioTs, YTO6M 3Ta
6e3CPOYHOCTL He MpeBpallanach, HACKONLKO BOSMOXHO. BL MOXH3HEH-
HOCTb. Mul yxe Buiwe otmbTunu, uto PEXHMB CAMBIXE MbBDB OxpaHw
NOMKEHB GHITh DA3NUYEHD Bb 3ABHCHMOCTH. OTb TOrO, KB KOMY MOpH-
MmbHAeTca camas mbpa. [Tockonbko Ml FOBOPHME O MPOCTOME 06e3-
BpexeHid, wMbpel couianbHoil 3alIMTE  COOOPA3HO OCOBEHHOCTAM®E
ThXB NHMUB, KB KOTOPHME OHb HpuMbHARTCS, ROMXKHE ABHCTBHTENBHO
npondn:{{arhca NOMU3IHEHHO —= CIONA OTHOCATCH MEpH BB OTHOWIEH|H
HeBMBHAEMEIX B [IPECTYMHUKOBE, HE MONALIIMXL HaAeWAH Ha Wane-
uenie. [lockoneko wed gaunas MEpa HArMpaBsJieHa Ha JedYeHie WM
couiankHoe NepeBoCHUTANI

OXpaHH JIOMKEeHB (OHTE' yKa3aH: W3BLCTHHIH MAKCHMYML NUIIEHis
CBOGOAH CB ycTaHOBNEHIEMB mnpasa AOCPOYHATO YCIOBHATO MM
6esycnoBHaro ocso6o/eHis nonnb KOHTPONEME Cyfa. YcnoBHOe ocso-
6oxeHie HOMKHO GHITH AonyckaemMo BB BuAb ofi@ro npasuna Bo
BChXB Cnyyasxb NpPHHATIA MEDB OXpaHH, Ge3ycrioBHOE e 8L Thxb
TONbKO, Koraa panwabiiuiee BosBpalenie aaHHaro cy6mexta BL To
mMbcTO, H3®B KoToparo oumb oceoboxnaercst, Gonbe He MPEABHANTCH,
Hamp., MpU MOMHOMEL H3neyeHin Toi 6Gombauw, KOTOpadA 3acTaBwna
NpubBrHyTs Kb npumbHeHio 3Tok mbpe. KoHTpone cyga Bm ofonxs
CNyqadxXs MNPEACTABIAETCA MENnaTeNbHEME M0 TEMB 06UMME coobpa-
HEHIAMB, KOTOPHIA 3aCTaBNAOTH NMPU3HABATE ubnecoobpasHumMe npe-
HOCTaBNeHie cyny camaro HasHadewis MBpB oxpaHbL

Takosul Th o6wis coobpaxeHiss, Cb KOTOPHMHU HEo6XoAHuMO
CIMTaTECA MpH aHanuab cywectea Mbpb couianbHOI 3alMTH BbL
OTHOIUGHIM OMACHHIXBL MPECTYNHHKOR: M nopsifika uxb npumh-
HeHis.
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3akaHuuBas CBOH JoKnanb, HaMB xoThnock 6el o6paTHTh ocoboe
BHMMaHie Ha HeoGxoguMocTh Oombe meTansHAro HWayyeHia STHXB
mBpn, ubMb 3To Abnanock A0 CHXB MOPB Bb Hauled NuTEpaTyph,
TaKb Kakb 3HAYEHIE MXB, KaKb CPEACTBL 60phOLl Cb NPECcTYNHOCTLO,
BecbMa Benuko. HrHopuposaTe HXB Henb3d. Oub pasBHBaloTCA Ha
HALIWXB [N1a3axb, H HMb HeCOMHBHHO MPUHARNEXHTE OGynyluee, Kaksb
5TO MOMHO CYIOMTH MO ABMKEHil0 YrolloBHAro 3aKOHONATENbCTBA 34
nocnbadie ronsl. HH oaHO coBpeMEHHOE 3aKOHONATENLCTBO HE MOMETHB
oboiiTick 6e3b ycTaHOBNeHia MBPH COLianbHOA 3amMTE BH 6omb-
uIeMB MMM MeHbileMb ofbemb. KoHeuno, MoxHO nonararts, YTO CO-
BpeMEHEMb CaMoe HaKasaHie HACTONLKO H3MBHHTCS BB CBOEMB BHY-
TPEHHEMD COAEPXaHiH, YTO OHO OCBOGOAMTCS OTH HIEH BO3Me3nia H
conseTca ¢h MBpamu couianbHoH owm.mu JOMKHE TOMHHTb,
4TO Ch TOYKH 3phHis coBpeMeHHAFd npaBa 3TH MBpH HE CIUBAIOTCH
Cb HaxasaHieMb W NPeNCTaBIfioTeH MMBIOLMMH CaMOCTOATENLHOE
aHavenie. Camoe HXb CyuLle¢TEoBaHie |Hapsily Cb HakasaHieMb 0CO-
6eHHO TIONYEPKHUBAETH TOAHAUAA0 KOMHPOMUCCA, KOTOPOE XapaKkTe-
pH3YeT® COBpeMeHHoe JToNoBHOS mpaBo, yxe uspbpuBiueecs BB CTa-
pHXDb npieMaxh 60pb6E Cb MPECTYNHOCTLI, HO BCE elue Moka He
pbliaoneecs nopBaTh CH)yCTaHOBUBIINMHMCS TPaULIAMH.





