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[Hoaw dhunocodpiesi npasa mur pasymbems o6iiee yuenie
O npaBb KaKb Cb TeOpPeTHUECKON TAKD U Cb OJIMITHYCCKOL
TOUKH 3phHIA, APYrUMH CAOBaMH, HayKy, COACpKalUylo B
ce6b: 1) Teopio, 2) noautuxy npasa. CoO06pasHO b 5TUMD
HEPBYIO HaCTh HACTOSIIATO TPYAA COCTABUTE TEOPId, BTOPYIO—
IOJATHKA TIPABA.

bonbe oGcroarensuoé paswienénie n oGocHoRamie Hamb-
HCHHATO B3NIAAA HA_HpeAMeTs bruaocoin Npaea U Ha OTHO-
IIeHIE € Kb CYHIeETRYIOMUME TEleph PUIAICCKUMD THUCIIHII-
JMHAMD MBI AOCTABMMbBrOCABACTBIN, mOCAS npeasapaTens-
HATO OGOCHOBaHIA HBEKOTOPHIND OGUIMXD MONOIKEHIT O npark.

[lepras wacte Hacrosmaro uscrkrosanis (ctp. 1-55) mpex-
CTABJACTD [EPECYATKY 631 CyL_U.ECTBeH[—IbIX’L usmbuenifi craton:

«Jto Takoe mparo» BB «Bhermck [Ipaa» 1899 r. N6 1,
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Ompenknerie n odmasg XapaKTePUeTHHA, IIpaBa.

§ 1. Ilpeneapmrensubia 3aymbuamis,

[lepras mpoGiewa Haytn mpasa raacuth:(Uro tarce npano?

Jas pbmenia aroro BOTIPOCA (ML YCIRHOBNERiA 1 onperkrenia mmo-
IIHTiH,Ll:IDELBa) MBL TOIKRML wafttm (), g6rrie I 0TamuATOBIEe I npu
TONB 2) CYIiecTReRMEe (OCHOBIEE) MPAIHARY aBICRiA Ipasa.

1. Orucrant oGmie u ortmufemnnte ITDHSHAEN NIpPaBa, T. e. Takie
TIPHSHARH, ROTOpHE, Ch OIHOH _CTQNONBINCBOTCTRONAL Behyy, ABJIEHLAMT
TpaBa, €b APYTOil CTOPOHH, MeCBOWCIBOUNEL, YRIHI NMpOYUML  sBJe-
HUAMD, MH onpexbauvs o@bews TOBATIA~ IPABA, YRAKEOMB KaKig apje-
HiST OTHME IIOHATIEMD OMIMAIOTCA, KAKiaA Kb meMy fe OTHOCATCH,

Ort yerrfmuaro phmenia ITOI saxam saruents onperhierio Pyn-
AQNMERTA U TOfHATO. MaTepiada, Hesh KOTOPHNT, HeMBCImMO BO3BeNeHie
TPOIIAr0 SAAHIA Namel Haykw.

Bb cawont gk, me smas oGupvn o OTTHYUTENBHEIXD UPU3HAKOBT,
MPABOBEING ABMEHIN, ME He MO:KEMD onpexbaurs, kakis asnenia cocrap-
JAKTL 00JACTH NATIETO uzcrbioBania, kagia TYA2 He OTHOCATCS, Ea-
KOBB GasHCh ANd HADIHXT HAyUHKXD NOCTPOERHI U Kakoi Mareplant
AL THXD POTUTCA, Takbh 910 HAYWIOe 3jamie GHI0 (i JAUIMENo omnpe-
Ataennaro u npounaro (yuxamenta u pozBogmEOCH Gm waT MaTepiala
COMHUTEJLINA TI'OIHOCTH.

Maxd roro, mpu OTCYTCTBIN ACHAr0 u xoeronhpraro onpexkiernis
00BeMa MOHATIA hpasa u pasrpanudenia o6AaCTH IIPABOBHIXT ABJICHII
OTD 9YENEXT 001aCTeH, He TOXBEO HAYIHOe 3faHie, Rarb whioe, Jmmmero
ORLI0 GH ompexbiennaro u MPOYNArO (ZPYHIAMEHTA, HO u Beh oTaban-
HELA TIOJOKEHIA HAYRH TIPABA CTPAIAIH i CYUICCTREHHHMD 110POKOMD,
@ UMEHHO OHM OHIM OB ANIIEHH “ACHALO W onpexlirensaro mayumaro

I, 1. Merpamenuxifs. 1
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CMEICIA, OO0 OHH cOflepikanm OB CYRICHIA 0 KAKOMB-T0 Heonpexbmen-
moMs npepmerh; 5To Onum GH CY:KAEHIA G(Gesh HAYYNATO 3OANLA U €O-
BHAHIA, 0 4eMb FOBOPHTCHA, Kb TeMy OHH OTHOCATCA.

2. TpeOyerea oOTHCRANle TAKUXD IPU3HAKOBD, KOTOpHE GHL OHLIA
He TOJALKO OOMUMU U OTAETHTeTbHMME, HO BMBerh ¢ Thwp u cywe-
cingenmniMu I PABOBHIXD ABJIEHIH, KOToprie O NPABHILHO omperk-
JUIH [e TOIbKO 0OBeMD. HO U cofepikamie IOHATIA Tpana.

BosM0:HO, 9T0 AAMNaA RareropiA ABIEHIA OTIHYaeTca OTh JADYIAXT
He TOIBKO II0 CBOUMDB CYLIECTBEHHHMDE CBOHCTB&ML (OCHOBHHIMT IIPH-
3HALAMD), ONperbImoNUyMs ¥ O00BACHAIOMAND Tnpoqlﬂ (moGounsLa) xa-
PAKTepHELA YepTHl AT0il Kareropiu ABIENIH, HO yberb ¢b ThMb 10 cIy-
yafiHoMy COBMAJeHI0 06JajaeTh H TARUMD UHCTO Bubmoummn, upasma-
LOMB, KOTODHIl CYIECTBA, OCHOBHOTO CBOHCTBA JAHHATO ABJEHiA HE CO-
CTABIIeTh M OTH IIer0 He 3aBUCATH, HO THMB me menhe aaers Hamb
BOSMOKHOCTh OTIMYATL ABJNEHIA AAIHHOW KAIEFOPIM OTH IPOUUND sBie-
Hift (cayyaiinpre npuspaxm). BosmoxHe TAKKE, ITO KAKaA AuGO U3
MOGOYHEING  XaPAKTePUCTHYCCEUND JePih (Uaxofamuxca Bh CBA3H Cb
OCHOBHHINT, CBOHCTROMT) AAHMON MATEEOPIW, ABienill Moxers Bwberh cb
TEMD CTYAEETE OOMEMD U OTHUHTENHHEINT NIPHU3HAKOMD OTHXD ABJICHIM
(moGOUHEE TPU3HALH).

II sore ana yembxa M WPABHILHArO PasBUIil HAYRM BECHMA BAKHO
OTHICKATL KbICTBUTEJBHO OCIOBHEE, cymécmennme IIPUSIAKH 64 OCHOB-
I0r0 W IENTPAIbNaf® TOUARA, a He IDDUHATL 32 TAROBHE MOGOYHEE
UM CAyYaiianie NpUSHaRM.

Eca npasuisno onperbicHo CYUecTBO JaHHOM Kareropid Anjemi,
@CIW OTEPHTO UXT CYIIECTBENHOE, OCHOBHOE CBOMACTBO, T0 HAYKA HTUMT
ofphaa cpererBo AAA OOBACHEHIA U RJIACCA(HEAIM BIOPATHAIXG, TO-
HOYHEIXD XAPARTEPIEIND ABJIEMNif, CBOACTBEHABINE AANHOH 00A2CTH H3CTh-
posamia. Oma nwbers BO3MOAHOCTL OOBACHUTH UXDH, KALD CCTECTBETHELA
UM HeoOXOIUMHEA cIbICTBiA 0CHOBHOIO €BOHCTBA (00bACHUTENLHAA CHIIA
OCHOBHOrO IIpUSHAKZ) H EJaccUUIUPOBATH HXD O MXT OTHOTICHIIO
KB OCHOBHOMY IIPH3HAKY (hJI‘I.C(‘H(bHI.,aIllOHI[OB 3HAUeHie OCHOBHOrO NpH-
sgaka). Majo Toro, smamie CyIIeCTBEHHAr0 cnoficrba JZaers Haykb Bos-
MOIOCTH OTEPHBATG UYTeMb JEIYKIIM Takid RACAKINIACT FAHHOR Ka-
TEropin SBIeHifi MCTUHH, ROTOPHA ele He OBLIH JOOKTH IyTeMD OIBITA
wix Ta0A0IeHIA; ON2 MOKeTDh IeIYKTHBHO UpeABuALTh Tarie (arTs, Ko-
TOpHe elne me Owu noidbuens!, YCROABSHYNH Mpe:RIe OTh BHUMAHIA
wsexbaopateeit (TBOPUCCKAA CHIA OCHOBHOIO TDHUBHAKA).
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HreajoMb HayEM ABIdercsl pasBurie ed Bb BUAE COBOKYMHOCTH IO-
HATI ¥ TOX0AEHIH, BHTORAOMUSD (1eAYKTHBAO CIBRYOmMUNE) A3 eH-
TPATRHAC0 NPUANANA W TPE TOMH I8 BB BUAL HPOCTOH COBOKYIHOCTH,
0esmopAJOYHONA Macchl, a Bh BHAL cTpofHOi MaJeKTUIeCKOR CUCTeMBL
NOJO;KEHI H TOH4Tid, ompexbademofi BL CBOW OUepeAb OTHOINEHIEM B
¥X'h Kb OCHOBHOMY IIOHATI) H NpEANUIY (OTHOMCHIeMb NOYEHEHIA
DASHHIXT CTeleHell, CONONUMHenld i T. [I.).

OiEpHTie OCHOBHOrO €BOMETBA M3YTIACMOA EATErODiHM ABJIeHIR €o-
BHaeTH ¢nliTh U RHBOTBOPAI(YIO €Uy, HeOOXOXUMYIO 14 TAROIr0 HACAINb-
Haro HOCTPOeRid MayEM WM, 1o kpajimeir mbps, a1a npﬂomzmemﬂ Kb
TAKOMY HAEAdY.

Hanporuss, UpUHATIE Kaxoro Iu00 HOGOTHAr0 WM Jake eyuaii-
11Ar0 TIPH3NAK:R 32 OCHOBHOM 33JePiRUBACTH, HCRALALTD pasBurie HAYKH
@ BBOJUTE BB Hee evilecTseHnui mopokktls ofown enytab payka me
TOJBKO JUIICHA TOro ¢BETA M TOM ;KUBOFBOPAINEH CHIL, KOTOPAA RAETCA
OTEPHITICND HCTAIHATO CYIecTa HBCHBLyeMOd Lareropin ABJeHifl, HO
ola HAXOMUTCA IOXDL BIIATIEMT MOMEHOT WUACH, OHA OJEepPAKAMA 3JIEIMD
JYXOMB, EOTOPHIT CTPeMUTCA G0uTH ee H JORHHE IIYTH, OPUTYIUTL O
nckasuth ed spbaie.

B cayual omnaGouAArONBO3BEICHL TOOOTHALO, 4 TEMD 1maue BL CIY-
ya®s Bo3Bejemia cayudiinaro NPHSHAKA BL OCHOBHOI, Bb HAYEDL He TOJBEO
Gyxers sambuaThCa XAOCH I HEYCTPOHCTBO, NENOHHMAHIE M HeNpaBuib-
HOe PAcHoNoAkenie TOOMEHIND TYTEMT HAGMONLNLA N OUBITA YACTHHIXD
TMoNOAeHIA, B0 H (MCHXOJOrHYECKH) HeOOXONIMO MPOABHTCA cTpeMTIeHie
KD OMUGOMHBING TOIOKEMAMD, JOALHHME O0BACHEHIAND, HATAKKAMD U

. 1. H60 1eaopbuccrony UHTENNCKTY BOOOLIE, 2 [IPECTABHTAND DayRU

BT 0COGEHHOCTH CBOMCTBEHIO CTpeMienie Kh MOCTHGKEHID TOTO, TT0 MBI
BEIIIE, TIO OTHOMIEHI0 Kb HAyLDh, NpH3HQIM ed HAeajoMb, Kb CACTCMA-
TH3AIIN M OGBICHEM0 JOGHTHXE IIOJOKeHIfl HA OCHOBAHIA TOFO, qTd
ME[ CYHTAOMT OCHOBHEIME CBOWCTBOMD, CYLIECTBOMG [IABHATO IOHATIA K
T. T. (b CuHTe3y). D10 crpemienic, Bb cayual OmMUOKH BB HCXOLHOH
rourh cuATE3R, BB cIyIal UPHHATIA MECYL{EeCTBeHHAr0 WX CIyIafinaro
32 CYIIECTBENHOE BD MEHTPANBHOML M TJIABHOMB MOHATIH HAVRM, IIpe-
BPAINAeTCA eCTECTREINHO H3h MPOCEBTUTENLHON B OMPAMATEABHYIO0 CHILY,
W35 HCTOMAMEA HCTAHH W NPOrpecca—Bh HCTOYHHKD OMHOOKDL H IPH-
YNHY 3aCTOA MM Jake perpecca ').

1y HapherHo, KKy POIb BB NCTOPIH €CTRCTBEAHHXL HAYKRDL HCPATh nepe-
X0 OTE Oombe mim mMeabe HecyleeTBEHHEIXD I CI qailHEXTs TPI3HAKORE A3y -
¥

1*
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Hzp BHmeekasammaro ouenmIHO, YTO onpexkaenie cymeersa npasa
CCTh He TOABKO MePBad, HO M OCHOBHA, CYIUECTReHNAA 3221a HAYKH TPABA.

Henommena au oma?

kv comanbgiro, mbre. Oua 10 cuxs mopn ocraercs 3agaveit, aeph-
MICHHOH 1POONCMOA, T2KB UTO HAYKA NpaBa IO CHXD NOPh MUOIEH TOTO
NPOYHATO (YHAAMENT2 H TOr0 :RUBOTBOpAmAro c¢sfra, o KOTOPBIXE M
rosopunn Brmmee. Ilomerronn ea phmenia 6mmo cxhnano, KOHeuHo, Ges-
ugcaeHnoe MmoxkecTso. lemiansmbitmie npexcraBurenrn wenorbueckoit
MBICTU. KAED Beaukie GuA0coPbl, TAKL M Kopuden 0puclpyIeHin, TPY-
aaneh nagh e phueuiens. Ho cdunken cymeersa npasa ocrazes u
L0 ceil JCHb CUHECOME.

Hm oano uss GesunmereHHuND IpeaaoAxennsNG onpexbaenii upana
He IOJYTAAO CABKINM HAYKM M He NUPHSHAHQ OGIIAMT (bYHIAMEHTOND
A BO2BefeHld Hayunaro spania. Hir onmo usn Huxs me erbaaiocs xake
«rOCHONCTBYIOMUME MubHieMB». W TenefS™mo&kno ckaszars: « IOpuacri
elie MmyTs oupexbuenid AnA cBoerodmonaria npasa» (Kanrs). Drors

YAGMEIND KaTeropiil sarmeHiii, wanp., MNBOTHER® It PACTHTEIBHHNE OPTAHI3MOBE,
KaKDb HCXOMHEIND 00BACHNTEABHHX D MKIAECTPNRA I OHIHYE TOMERE, ¥ CyIecTBen-
arMn (Tunneii). Crons pastu@uuii sife monywaers eorjomoris, EMOTPH IO TOMY,
35 KaROTO IIONATIA 00LIecTBA BCXO0NITh JdanBaad cmerema. Fenm cxomeTno oliure-
CTBa B Giomormyeckny s He 5anMBMB eCTh TOTRKO TToGowHAN XapaKTepHAL Wepra
00I1eCTBA, HAXOJAUAICH BD CRASH CBH CYUECTROMD (CYyIL1eCTRCHHBME TPH3HAKOMD)
00mecTsa, HO BHTERAIOMIAN M2, THOr0 »CYILECTBAY, HeMenN CYIIeCTBO GioIorIye-
CHATO MOMBINA. TO RUOTAGREETECTEEHNO W MONATHO, NOYEMY COLIONOIT, TICXOMA-
Ljie W35 MOmATis 0GLIeCTRa, KAKS OPraHisNa, TOTORAPIBAIOTCS X0 pasnnixs $anra-
CTHIECKNND LOTOMEHIIl 1 faxe cMbITARXD KypLe3ors, nouenmy Bh OpraAnIecroi
mKons coniororin wbero Raywmoii oecropommoctn asmbwaeres licentia podéitica,
BMECTO €CTECTBENHLIXG NOTHIECKHN'S BEIROTOBT It RIaCCHPHIMIIT AATAKEI T Tpo-
EPYCTOBEL ONEpatiim, motuemy, ¢5 apyroli cToponsy, kamauit orgbinumii comionors
ATOIL TROMEl PA3CKAZHBACTE HIIOE W GanTaznpyers ma wRoli maxn, nememn apyrie,
TAMp.. ONTHE CUNTAETH KPORLIO, CCPALEMB, APTePIHMII OGIIECTRENHATO OPraHmaMa
OXHO, APYTrOi—Ipyroe m T, 1.

HOpuenpymennis, m npn romn me ToaLRO TCTOPLI ed, a W MHOriA Temepenrnia
opiniones doctoram npepcranIaiors 0060 GOrATHI ICTOTHIRT opixbpont Toro,
HAKD HCRALIOTDS Bee yuenie MpHmarie cxywaiiHaro 1 HeeywulecTBEHNAro mpuaHaxa
OEHTPAILHArO MOHATIA (OROI0 KOTOPATO rPYNNNpPYercd KAITHOE yuemnie) 3a cyuge-
CTReHHLIL Bamana i cymecrsennns 1w Hay I FpaRIAHCRATO ITpaBa ODOHATIA U3D
O0IaeTH y9eHisn 06 00BeETaAND IPAKIANCKING OpaBd (IA3LIBACMATO 00BIKHOBEIHO
YUaeHieMb o0 ,nemaxst) onmpeabamores 1o CIy9aiiliMs OPH3HUKANE, 110 (ramrie-
CEAMD I GIOIONMYECRUMNE CROMCTBAMD DPAHEIND NPeAMETOBS, KOTOPLIA MOTYTH
Irparh 06TACHUTEILHY 0, KOHCTPYETIBHYIO 1T RIACCHNEANIONRYIO POIs B (HAMLD
A Oiozorim, MO0 ANKOHMD 0GPazsoMs — e B TCHXHTCCKOME umiph mpasa. Beabu-
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darrn camb mo ce6l eme me AOKABHBAGTDH, KONETHO, YTOOH BCA HAKO-
OUBIIAICA Ch TE'UeHIeMb BpeMeHH KOJIeRnia onpexbienifi mpasa co-
CTOANA UCRIIYUTENBHO U3h OMMOOKS M 3a0dy:kIeHidl, uroGr B Eyuh
Mycopa HeyXaunext onpegbaenifi me o6pbranach AeMyy:KNHA HCTUHEL
Ho ous cupbreancrayern, Bo BCAROMD Cayuab, o TOME, YTO HH OJHOMY
u3h U3CABAOBATENEH CYIECTRA NPaBA He YIAIOCH JOKA3ATL MPABUIb-
HoCTH CBOero Mubuid, coo0IuTh eMy Hayunyo jfocroskpmocts, RAyYHEYIO
OUCBHJIHOCTL; ¥ €CAU BL KAKOMD Ju00 H3b NpPEeNI0KeHHRING olpexbie-
Hill @ kpoerca BEpHAs MHICTb, TO OHA LPEXCTABIAETH TOJGEO HHTYH-
mBHo"maqHon AOrajKy, Ho He BO3BeJeua ellle Bb: Hayuwyi UCTHAY
BL COOCTBEHHOMD CMBICHE, He cOCTaBIAETS Hayurdaro Phuiemia Bompoca;
HG0 He BCAKOE, Bb ABACTBUTENLHOCTH OPABUILHOE, HspeueHie 0 YeMb
M0 00XATALTD TOJHOI0 HAYYHOI LWEHIOCTEI0, @ TOJBKO Takoe, LOTOpOe
HAYYHO 00OCHOBAHO.

Taroil meyenbxns maces monsiToxs @HpexbIHTs CYmEETBO IPaBA 110-
Aarb BB nocubpHes Bpemd 10BOXE, Kb, coMnbuild Bs BosmoikHocTH ph-
mieHisd OTOH 3axaud '), Kb JNOBOJIBCTBOBAWII0 ABHO HEYIOBICTBOPHTE.Ih~

¢trie aTOro, BMibcTo HpaBWIGHANO TO3HAHIA I DOHUMAHIA XAaHIOH O0dacTA ABISHIH,
LIOTy4aered KappHKATypPa, DOA¥aCT He EHIIeHHAd IJOMOPHCTHYECKAr0 XapaKrepa,
cp. Petrazyeki, Lehre v¢ Einkommen. B. 1. § 1 fz. § 20.

Hro nacaerca obifeil Teopilf Ipasa, To suauenie 3aMbYEHHATO BE TEKCTh o
POIN NpP2BILILHATO ONPERLISHIA CyILeCTBEHHHXE TPA3HAKORSL IIpaBa IOATBEPE-
Jaerca pehbun mocabaybiams’ Hanomxeniens. 3abcs m1d npexsapurensroll MmIIIO-
Crpalin Bocmoapayemcs ecnbayommys sambuaHieM®d ONHOrO H3DL TAIAHTIHBEIXD
npeneraBuTeneil reopin mHTEpecors, Teopinm, uexopgaweli npm onpegbreniu nonaria
npaBa H3b OOHATIA THTEPECOBD:

» TAKDs KaKB MPABO H 0643aHHOCTL BCETJa GIYMHATH JIUIlL Pe3yIbTATOME Pas-
rpaHOYeHid OPUIHYECHON HOPMOK CTATKABANIIIXEA HHTEPECORE, TO IPUANIECKOe
3HAYeHie NPICBOMBAETCA NHIIL THEMD JarTanms, KOTODHE MONYTH CIYANThH NPH3HA-
KOMB WIH IPHYTHON HAIHYHOETH M3BECTHHXE UHTEPECOSS HAN HXH HaMbHeHin u
néueanoBenit. Tawb, HaOpHM., poxgienie BE Operbiaxs NaHHArO FOCYAAPCTBA W OTH
€ro rpamIand UPeANoIaraeTs HAIMYHOCTh HHTePEeCs CUATATHCT MOMIAHHEIME 3TOr0
€aMaro rocyjapcrBa ® NOTOMY LOpaiIaeTh IpaBo MEeTHaro moxmascTsa‘.

J70 paseymsaenie snoamb moexbgorarennHO ¢b Towku 3pbuin Teopin, vomanel
CYI@CTBeHU LI TTPH3NAKE IIPaBd BB TONE, YTO OHO 3alHIRETh HHTeDPecH ILIH pa3-
TPaHIYNBAETS CTAIKABaKIliecs nHTepecH. [lo omo Harnagno MOKA3KHBACTD, KB CHOIbL
COMHHUTEILHHNE U8CTHHMD BRBOJAMS IPABOAUTE BO3BeAeHie IIOHATIA muTEpeca (3a-
LUIATH, PasrpaHneHis HHPEPEecOBL) Db CYLI@CTREHIH IPU3HAKD npasa. Paseh
nasciturus »mMomeTd BHOHpaThs MBeTo cBoero GyAyLIaro POEAEHIA H Kb TOM_Y B
PYROBOACTBOBATLCA IPH 3TOMT UHTEpPecOM® (HHTepech — xorbmie mapberHofl BH-
TOAEL) upiodpbers MOANAHCTEO HMAHHAIO rocyaapersa?

1) Bupouews, comalhHie BB BOSMOMXHOCTI YAOBAETBOPUTEILHO ONPETBINTE Cy-
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HEIMU onpexbieHiaMu, Kb cTpesieniio 050ATH Bonpock 065 onpexbieniu
TIOHATIA TPaBa U T. 1L CPEICTBAMB CAMOYCHOKOeHiA ').

Taroe ormomenie ®® abay Bnoamb mMONATHO IICHXONOTHAYECKH, HO
ero crbayers NPUANHAMIATEAO NPH3HATH BPEIHHMT M IeHAyIHkME. UTo

1I{eCTBO IIPaRa BHpasaln yixe m whroropue mpesaie mcarequ. Cp., nanp., Savigny,
Geschichte des romischen Rechts im Mittelalter. I e. 1. Crp. 212 mo sroposs max.
Bz pyecerofi amreparyph rarouy ckenrTmaeckOMy HAIDABIERi0, IOBHIEMOMY, k-
HoBAXh (Y€ Wb CTAPLHING O3MANIAND) ydYedunks 3unmeaoneminm mopaBa Pesmen-
KaMnda; ep., Haup., 6 u371. 1880 r. ero ,,Odepronsd Opy. AHuEIoTein® Ha eTp. 26
aanbuanie: ,Bel mspberama pomerat moomrsx ompexknors eymeerso mpasa, BD
ero moaHorh m saxomwennoern, OErin Gesyembummmi* — 1 cabpyromgyo sarkss mo-
NETLY JAaTh ONICATeNLHYH XapDaKTePHCTHKY Ipana.

1) Cp. Bergbohm, Jurisprudenz und Rechtsphilogsophie. I. 1892 r., erp. 77:
B comamhmito, naxme 0 NpHOIMBNTETHHOME COBIGNEHIN Npemcramieniii o npasb
MeREAY OPHCTAMHI HE MOmKeTH OmTh phum. Hamporuws, Houdrie mpapa Temepr Ko-
aebnerca eixe 6oxbe, wbyms rorga Om o Hu OGO, HEWeToliuMBOCcTh N Heyshpen-
HOCTBH ellle, ecIH JTO BO3MO:KHO, yReImumBawfca. Lean mpucmorphrses OGomne wo
mnreparyph, To 3avbronm s3ghch anmL HeyBSPENHEA TOMHLITKI, IBOACHIE ONLYIILIO
H HayTa b, yCTaHOBIEHIE XAMIL IPOBH3OPULINS OUpexbieriil Hear nmocabayowaro
000CHOBAHIA, Yalge e BCero CMYLIeHHMM O06X0T® IIPOOIeMII I OTCYTCTRIE Bed-
Karo oupegbaenia npasa Bb Phxb cOVUadN®, TXB (635 TAKOBOrO HeIs3d O0OMHTICLY.

Oauaas ML HANMATHLHXE APAMBPORS MER0Oro OTHOLIEHIR KB AbIy ABIAercd
BeA KHAOrA, Bb KOTOPOM HaXOJATed NpueefeRHna crpoki. He Tomnko 3HaTeHie W3-
cabpopania Beprooma, waws Ighrarg, HO U coiIa EAIAro orgbinHaro HMB IIPHBO-
IIMATO apryMenTs Bb 10453y 3uILALTASMOoIl BN ISl 3aBHCATE OB TOT0, Kakh Olpe-
nbnnrs eymeerso mpapa (sp KHHFE phbub myers 0 BIIAXTE IpaBa, 0 BO3MOMHOCTH
npn3Harh H3BbeTALIA ABIEHIN BHTOMSH 1IpaBa, TTO IPERNOIArders yeTaHoBIeHIe po-
JOBOTO MOHATIA); a MexaAy Thawbs o BB 2T0il, BooGue oerpoywmmoi, kanrk sasbuaeres
»CMYILIeHHHE 00x04T OpodIeMH I OTCYTCTBie BCAKAro olnpexbieHid nmpama* mT. O.
T. €. TO, BH 9eMB aBTOPDH CHPaBeJINRO yIpekraers Apyruaxs. OHb, IMOT0KAME,
BO30YHI2eTh BONpPOCH, MOMETH IH OHTL ¢O BpeMeHeMT JOCTOIHYTO YXORIETBOPI-
TEAHHOE onpexbneHie npasa, IPHYEMD e BUAHO, yBhpeat an cams aBrops 8L 9TOIH
BO3MOEHOCTH mIH OBTH; RO BeskowMs exydadh oms mymaers, uro mocnh Beero, 9ro
yike cra3aHo 0 IpaBl, ,camocrosrensHOe (OPHrMHaIbHOe) ompepgbierie mpasa, KO-
HeuHo, Gombe mim Mmenbe pesomnoe, exana mu Kbhwb ando BB SyAYyIEMb MOHETH
6HTH TpexIoiienot (eTp. 78); Goablle TOAKY MAETH OHEB OTL KpPNTHYecKoil coprmn-
POBEN Ve CINIIKOME OOMILHAN0 NARONHBLIATOCA 3QI2C3, FO U 9Ta 327444, O
ero smuabaino, BecbMa TPyRHaA; T 3abch ME HaTWIKIBACMEA HA CBOGOOPA3HE Lpe-
NATCTRiA; BO BeAkOMB ciyual | BeAroe Eparkoe onmpexhmemie mpasa 6rI0 6B €0-
BehAMB HEyTOBIETROPATETBHOE, & ICYepOLBalIice I HONHOE oupenbienie MOmEHO
ObuUI0 OH BEIHTH COMIIKOMT GIEHHHIME® (crp. 832). Ho eamrs aBTop® HIEaKOTO OmMpe-
aboenin mpana e yerasopiafers U ¢b yBBpPeHHOCTHI B'b STOMB HAMPABASHIE NTHIIL
yrBEp#aers, UTO ,TOALKO TO, 9T0 nbiicTByers BB kauecTBh mpama, ecTh OpasBo,
BCe :Ke TpoUee coja HE OTHOCHTCH; Cb JAPYTOil CTOPOHH, BEE TO, 9T0 (yHKIIONM-
pPyers Eakb IIPaBO, €CTh IIparo, Ge3® mermwoderia® (crp. 80). IIaumm croBamMm oHB
Be nnraers an Maxbimaro commbaig, 9ro x — 2.

Toumo rarme Meprens 86 cBoeit Juristische Eneyklopiidie, ors roropoil, Ko-
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KacaercA 00X0ma TPOGIeMH ACHATO W TOUHArLO onperbremis nomsaria
NpPaBa UId HOAB30BANLA ABNO HEYAOBICTBODUTENBHEIME Ompexbrenismu,
TO yie U3 U3NOMEHHAIO BRINIE BUIHO, YTO TAKie NpIieMH He ABIMIOTEA
TOJBKO OTCyTeTBieMT plhmenis wiu HeymoBierBOpuTEXBARME phmenient

HeYHO, HpeHne Rcero crbgosaro Gu omNEATL oupexgbienisz npana, Muraercs nes-
9eCHH XAPaRkTepH3oBarh N ONHCATL IPABO, HO onpexbiaeniz nmpana ombs me maerTs.
Perennchepreps no cBoewms odmess yuenin o npash (Pandekten. I, 1893 .,
§ 9, oe pyeccroms nepesoxh ,,Obwee yuenie o npanh®. 1897 v, § 1) oupegbasers
UPaBo, KAKD Y FAHOBISHHELI (IT03HTHRALLE) 0GI3aTe ILHLIT TOPAIOKRS BHY TP o0Ie-
CTBEHHARO €034, obpazonaswarocs neabmersie vhxs mam apyroxs nprannsné, Ho
3% enbgynomaro @xe § BUAHO, UTO caM's ABTOPT CO3NAETT INNT JOCHENT CO3Ha-
BaTh HeA0CTATOTHOCTL 9TOrD ompexbienin A pasrpallndemis Tpara O IpYTHXD
CPOMHLIX'S ABIAENil, a IMEHIO0, yHasannue Bb onpehiernin npuanakm IpaBa OHDG
UPIINCTIBAers W TAKG HA3HBABMLME HpaBaub (Sitte). I upasw, kraxs m mpaso,
nOCHORAHLI Ha BHBUMIEME yeTaHOBISNinY; M OHN PERIAPYIOTT (yHOPAIOINRAOTE)
obecTBeHNOE NOBencHie 1 7. A, Boobime, ndks OKAARIRARTCH, HIKAKOTO KadeCTBEH-
HAro OWIHYIA MeXAY NPanOME H HDPaBayMu JpemnoieHfioe onpeibnenie mpasa He
YRA3LEBAETE. ARIOPD OTPAHIMINBALTCH MONLKO (HE3aBHCHAMO OTH CBOCTO ompexbae-
nig upama) yrasamiemt HBEOTOPHX® ROMTTEEFEEHILINT DAl ME#Ly NPABONS
T HpamaMw (mociabimie 0XpalIOEH e CTOMB CHILIBIME TPHHYANTeIHLIM k-
paMi’, OHIT OXPAHAIOTH ,Menlia Bamibe HHTEpecL“). -

Mitorie BBosirs BB onpéghreuie HpaBa TOTH NPH3HAKD, YTO [IpaBo peryimn-
Pyere ,submaee mosemeHie!, Peryampyers morejemie ,BrSmEmEMT oOpazoMe® oI
T. 1., x0ordA m3sberno, #O0 Mpanoc KAGAeTCd H BHYTPETHIINT, NCHXIMISCRANT COCTOI-
niit. Hiroropre mncarean npaMo ma 910 yRaGHBAOTL mb Manpmhiuress mamome-
HIN nompexm cnoeMmy ompenhigHIo, Apyrie 0crabILOTD YCTAHONIEHTIOS BB OMpe-
abaenin nomowenie o wnbifMesms MomeRTh BT TOMT Hampasmenin, uro Bb mpasndh
NPAUMMAETCA BO BHOMAHIe ,BE HEPROH JEAINY, | TpenMylnecrBeMHOY, ,TpeostIa-
ARAOUHMT 00pa3zoMs* pEBomil MoMenrs. 3TUMT LOCBEeHHO TIPH3HASTC HeyHAORBIS-
TROPUTEABHOCTS BLICTARIENHATO Oonpeaknenia, Ho OHO COXpPUHAETE, HARD €Ci OLI
0o OuIo BL caMoMb xbrh npasminALMb onpenbucnients (cp., mamp., Felix Dahn,
Ueber den Begriff des Rechts. 1895 r.).

Iopnurs (Zweek im Recht I. B. 3-e mag, 1895 . erp. 320 m ca.) onmpexbnaers
HpaBo COrIacHo €b ,XOMHYNML OonpeabieHieMs”, KaKb ,,COBORymHOCTT abitcrRylo-
IQUXD BB rOCYyIAPCTBL HPHHYINTONSHEXS HOPMEY, HO CAME e aBTOpP’hs Iepeyn-
CHETE PRBILL KATEropin HOPME, KOTOPLA OHB NPH3HASTE UPABOMD (HAID., MEALY -
H8POANO6 TPABO, Paslulil HOPMEI HyOAWYHATO HIpaBa), XOTA OMD IPHHYMIeHIe He
CBOMCTBEHHO (MEMAYroCyAQPCTBENNEA HODMEL, Kb TOMY e, He ARMANTCA HOP-
MAMH rocyaaperBeHHWMO). Taws se HocTymalors M Muorie gpyrie BBTOPLI, HCXO0-
Admie npm onpexbaenin npasa n3E nonaria npmuysgenia. Cp., mamp., Brodmann,
Vom Stotte des Rechis nnd seiner Stroktur. 1897 r. erp. 17 1 er., woropuil Ha-
abered, 9T0 B BB Mot/ (yHapogHoMs Ipanl coBpeenenms BonapuTCd nprAyEIeHie,
O MPH3NASTE U TeHepelllee MesmAyHADOIHOE INPABO IPABOMB, BOIPEKN CROEMY
YTBEpP#HAeHi0, YT0 IpPHHYysEAeHie ecTh HeoOXxoguMmuil UpH3HAWD Aad oupexbaenia
upasa. Bupowews, wsn apyraxs sambuamifi asropa Bnmamo, Yro OHD 110AL3Y eTeH
LOHATIeN's NPHHyMAeHiA 1umsn sexbuctnie kpajinef HEOOGXONHMOCTH, A7A yCTAHOB-
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OMLHOTO U3H MHOTEXD BONPOCOB: HAYEH NPABA, & BBOJATH OpramHveckiii
TOPOEh BO 6ce 3Namie Tanbmhilnei cHCTeMH HAYEM, KaL® nbaoe, u nu-
uaorh  Bybkers ¢» Thun maywmaro xapakrepa kazioe orgbanmoe M3L
ransubiimuxs cymuenii o upash '), npu uews aro coegunaeTes ¢n 06-
MAIOMT WM CAMOOOMAHOMD, UNU OUIMGOYNEIML BOOGpakeRieMs, Oy ATO
ABACIBUTENLHO BO3BOLUTCA  3Namie HAYRM TIPaBa, OYyATO, MO Lpaii-

neil mbph, pananrbimia wactu cucrems VIOBJIETBODAITS TPeGOBAHIAME
HAYYHOECTH.

Hausenbe nosonoss aia mopumamia mogaiors 16, koTOpLe OTEpO-
BEHHO NPUSHAIOTCA Bb OTCYICTBIM BL MXT DACHODAKCHIM TpedyeMaro
TOBapa, He BHIABAA 33 Hero parbcumranii u cypporatost. Ie mayymo
TOABKO H3L LpYUIRHid MPERHUND MONMTOED phuuTe fanayo Hayumyo

LT

. .«-ﬂ"; ‘_‘ AW
JIeHif}, X\a\\;ﬁ 'CI\.‘{LSZLT[-, RBULIIIATO cypporaTa HefioCTMEanaro onpegbrenia mermi-

Haro cyuteersa mpasa. Ho ns Hayrh u dusfa necessitas\ He maBHEAETH TOTO, YTO

opornsuo rormrh. A oupenabnenie mouagin Wpana en TOURR 3pbuia npEHyMEIeHia

PAROME €% NpHsnanieds, 4T0 He nehya mopyaMs mpana ceoiicTmenno npuHyge-

Hie, TPOTTIBHO JI€MEeHTAPHLIME npasufansn JOPHKEE> 0 definitio.

Bpopmans, mesay npoumnss, e TOABKO, IONOOHO HEKOTODHME APYFUME, CKell-
THHECKN OTMOCHATCH KL BO3MOMMOCTH BE: OYMYlIeMD JOCTHrHYThH onpexbienia cy-
HIeCTBa Opana, HO OH'B, TOBHIHMOMY, fake TBepXO yBhpent, Yo Mur mykews sTbce
Ab10 en cusugonnn Tpyaens HayKH, KOTODLIl HIKOrNa le ysbE4aerca m HE Mo-
HeTH yBhAYaTscA yenhXOME. A MMEHHO, IPHBENCIHOE COUNNeHie ero HAYHHACTCN
CABRYOIMEMI CITOBAM:

»Ilourn eronn e CTUPLIMDLKaKD (uTocodin, ARIACTEA BOOPOCDH O CylfecTrh
upana. I'ab ronnko naerynwTo mpodymaenie senonbueckoit MLICIH, 0 uyenonfiuecrso
HATHIAT0 PasMUIMIATE O cedb m okpywcaloimeMb Miph, Beswh omo narankmpamoch
na camo codown pasymbomeeca n, vhus He menbe, cromn TAHOCTBEHROE, UMF Ca-
MUME OCYINECTBIAeMOe, HO e OONATOe, MME CO3AanHoe H Thys He menbe Kaxh GLI
Boroms pannoe ghiicrsie POCHORCTBO UPABONOPAALa... (Ho 1 Temeps eme) me go-
CIATAYTO ACHOE NOULMaHie OCHOBL U (L0 BOOPOCY O cyluecrnd mpaza) BAYTL Gea-
KOoHeuHie cmopu. Jla m mHawe GHTH HO MOmETH BT OGIACTH BOMpOCA, KOTODHILE
Bhan amanerca rhenbiinmars o6pasons eBazaHHEMT b ry0ouaBImMI HpodaeMan
genoshuecko swamTL II03maNid, 1 HETG Hageman, Yrobn monomenie naxbunnocs;
M eCiH MLl KeTIeMB NPecTbrosarsh NPAKTHYEcKiA WhiIH, TO HAMB HE 0CTAeTCA HII-
Br0 MHOro, Kakb OCTABUTL IIONHTEH Da3srIaXbTh TO, UTO CKPLITO HOXH 3eMIE...
H a1 mosce ne Gepyes na macaknonauie TOTO, IT0 HeMOCTYmHO u3crbaomamin. Bt
AaubHEATUCM'S HANOKEHIA ME GyNeMb 3aHHMAIHCH TONBKO TOFMUSEKOK CTPYKTYPOIO
Upaba M ero OTHOIEHIeM® Kb MaTepiaTy, HATH KOTOPHME OHO TOCHOACTB Y OThy —
BOHPOCaMU, KOTOPHO MMBIOTE DAL TEOPETHYECKAXS IIPOGIEMD, HO KOTOpHE, KAKD
f Hapbock N0na3arh, MMbOTE HemocpeneTReHHOE DPAKTHYeckoe 3HavYenie®,

') Ilpenpawaiors ero BE cymyeuio Gean oupegblenHaro Hay4Haro CMuCIA,
Cy#aenic Ge3n ACUArO N OOpPeXBIeHHAI0 LOHATIA, O UeMs FOBOPHICH, B caygab
00xoma TPOGIeMLUl, HAN /e BL Cy#aeHie, HAYYHO HellpaBHALHOE, BB caydal He-
IpasmabHare onpexkienia obnexra cysmemia—upasa.
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JANAMY, XOTA OBl OTH TIOMHITKH OLLTH TIPSAIPHHATE GeaTHCIGHIIME I
DI TOMB FeHiaIbHEIMU  LPeICTABHTELAMH Haykda, a 1Emn Goake usw
c0GCTBEHHAr0 GE3CHINIA PA3BA3ATE ropIiess yserd pbiath sarmoderie,
Y10 U BUpPexb 9TO HUKOMY He YAACTCA, 4T0 ABIO UIETh 0 nepaspbmu-
MOH 3aragrk.

Jng mpusmamia cymeersa npasa nepasphimunoit 3aragkoli HEoGXO-
JUMO OBLTO Ol J0Ka32rh, UTO Whrh LOCTYHIHATO 4eJoBbueckuws mosma-
BATCILHING CTIOCOOROCTAND MaTepiaia Lud phmenia IPOOJIeMEl, YTO Ta-
EOH Marepiasb He CYIICCTBYCTH, MM ke, Ci O CYIIECTBYETH, TO
HAXOXUTCA BUE- FPAHHIG HAIMEr0 BOCHpiATiA (TpaHCHeHJeNTEHT /LT HA-
Mero TO3HAHIA, METAPUIMICHD); HeOOXOIUMO OO0 OH TFHOCEONOrHIeCEY
(12 OCHOBANIM JAAHAEIXE O CPENCTBAXT U IPAHANAXD [O3HAHIA) 060CHO-
BaTh HEJOCTYHHOCT: HPOOIeME AL denorbueckaro HITELIORTA. %, .

Ho sro ne jxorasamo 'Y ¥ poxasano OHTH \He MOKeTs, 160 MaTe-
piarh aua pbmenia sompoca o cymecrBh HpaBa CYLUECTBYETD, W OHD
BOBCE JIe ABJACTCA TPAHCUEHISHTHRIME.

JTOTE MaTepialE COCTOMTH Bl CabIYIOLIeNT:

1. Ocnosnrns, Buona® nocrolpusM 1t HETOCPEeACTBEHHO HAMD TAH-
NEING  MATeDIANOMD JUlA II@BHAMEA GYE{ECIBA TpaBa ABIAIOTCA HAIMI
BHYTDeHHIe NCUNHYECKie JKTEH,

JAB10 BL TOML, WIS Hpanoyects (3TOr0 HUKTO HEe OTPUIAETTH) ABJE-
Hie me Bulmmsaro, Marepiafbmaro MIpa, Kakb, HAMp., KaMEHD, aepeso,
2 ABIEHIe JYXOBHATO Mipa, HCUXHYCCKOR ABIEHIS, JBJCHIC named Jymu;
lI03TOMY €T, PUPOTOIT ero HENOCPEJCTBEHHO MO3HAKOMUTHCA MBI TOJBEO
H MOEND (HO 3AT0 MOMEND ITOSHAKOMHTLCA ICHOCPEACTBOHIO O A0CTO-
BEPHO, 1e TONBEO Tamh, Kaks Cb KAMIEND K JePeBOMB) BB Hameit
nyms, r. e. wyrems madmojenis, CPaBOeHld, ANAJIMAa HALIAXD e cOO-
CTBEHHBIX'D AYIIEBHHIXD COCTOAHIA M NBH:Eemid.

2. Hanw Buyrpemnmie, mcuxnueckie axrsr (manp., rakes, pagocts,
#eNanie) OHBAIOTH HPHUHHOKW DPASHEIND THIONBI:EEHil (w1 Bo3xepia-
WA OTL TaROBHXB). Cloga, BT YacraoceTy, orHocATca Th ThrogBmkemis,
KOTOPBIA - MBI TIDOUSBOAMME € IBABIO COOBIUTL APYTUMD Kakoe Jmio
Hame NICUXIIeCkoe COCTOARIe M JBHEeHie (MUMHUER, NPOUSHONICHie
und Hamucanie caoet). Ilo amamorim, madmoxan taxia me mhiicTin co

') Taroro mokasareancTra, KoHewyHO, HhTh BB O3PeYoHIH, YT0 ROOPOCTH O Cy-
meersl mpama ,Haxoanrea e Thenbifwedi crgsn on riryGodaitmmym mpodSiaemMamm
denosbueckaro smamia® m 1. m.
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CTOPOHBI APYTHXT, MEl 30KIOUAEME, UTO OHH BRI3BAHHE TAKUMU XKe IpH-
YHAAMHA, KaXb c00YBRbTCTBeHHMA Hamu pbicIBid, T. €., 4I0 BEH 0CHOBH
HXh JeKATh Takie ke mcuxnyeckie aktel. Mpl TakuMs 00pasont (cayuiast
WIM YyATad 4y:Kyio phus, madaoaaa uyxis ThACTBIA) MOKEMb KOCBEHHO
(TyTeMb 3BAKIOUEHIA MO AHATOrIN) IIO3MABATh M IICUXHYECKid ABIEHLA
BL ayurb apyruxt aojefi. ITootomy v Marepiand gxd mosnmapid Ipasa,
Kakb 0c000il 00MacTH 4YeloBbUCCKOl TCUXUKH, OCTABIACTH HAMD TaRike
nadaenie sa phiicrBiaMy, cayluanie Wax uredie pbum Apyruxs o T. 1.

) \3/ [TosroMy, makomenns, €iofa OTHOCATCA H BCAKALO POAR €O00IIE-
Hia, mopbereoBania M Hure ucTousukd cBbabuifi o phiicTBiaxs, phuaxs
APYIraXs, HCTOpHUECKIe TNAMATIHEH, TNACHMA TNYTENIeCTBEHNHKOBL K T. .

Baskubiimuyws ¥ OCHOBHRIME MATEPIadoNh IIA IHOSHAHIA NPHPOTEL
npaBa ABIAKTCA JAHIGL, VEA3aHHHA sub 1;\KOocBeHHHA JAHHEA -BTO-
poit (sub 2) u tperseft (sub 3) cremenm, abnaorca An1a HACh IIOHAT-
HEIMA JMIIb BB TOMB cay4al, ecam MK DPE HAM 1[I0 UND BOCIPILATIH
nepeskuBaeyMt (X0TA 0K Bb KauectBh WpeicTaBieHis, BOCHOMBHANLA) CO-
orBhTCTBeHHET, UABECTHRA NAME I1I0, BRYIPCHHEMY OIRITY NCHXHIECKIA
coctosamig, Hamp., cioBa Jpyror0 HIM\, MOEA IBACTBIN, BHIPAKAIOLLLT
PALOCTs TN THEBSL, ORI ‘HaMbyd MOPYIh HAMB NOMOYE HO3HATH
mpupoxy rakBa, AMING TTOCKOILKY OHM BRISKIBAKTL BB Haulefi pymb pe-
OpOAYRIiD (AKTYaJIBHTIO; 0CTPy0, BL BUxh ahifcrButeaspiare rabBHArO
I PAAOCTHATO BOJIEHLA, WM TOXBLO ¢1a0yi0, GILIHYI0 PEmpoyRILID
B BUAE TpefcraBiemig, BE BUAL BOCMOMUIIAHIA ONIyIIEHLd rEEBA iU
PATOCTH) COOTBETCTBENNEIND IICUXHYGCKAXD DJIEMEGHTOBDL, XOTA, MOKETDH
ORTH, Bh HOBOMT COUETAHIM.

[Tosromy marepiaas sub 2 m 3 cabayers pascMaTpaBath, KaKkh pac-
muapedie, odoramenie, }'MHOJRBIﬁB Marepiata sub 1, KL KOTOpPOMY OHH
AOMKHBL OHTH CBEJIGHBI, H KOTOPEIH CIViKUTH OCHOBOIO JJA IOSHAHIA
IPAPOJE IPABA.

YRasamamii Martepiaxt He TOABKO HE MO:KETH OWTH COUTEHD TPAHC-
CIJICHTHEING A4 HAIETO MO3HAALI, HO, HaUPOTUBL, aBjigerca Goxbe
ybMb HOCTYIHEING, HG0 HEHOCPeICTBENNO U €6 a0COJHTHOIO ZOCTOBED-
HOCTLK) HaMb JAHAHMD '). CoMabHie BT JOCTYMHOCTH BONPOCA O TIpH-
poxb mpasa uenopbueckoMy T03HAMII0 He BOSHUKJIO OB BOBCE, €Cxd OH

OHJIB YACHEHD BOMPOCH O XANHHXG A1 phlueHid mpodues.
il €8 (g b LRG| A Sofasafuns G 7=

1) IIo awanorim ¢® AcKaApTOBCKOME: ,cogito, ergo sum® MomHO CRA3ATH: jus
mihi inest, ergo sum: a coanaw e cebh Opano (UpaBOBHE NCHXMYECKie AKTH),
CTAN0 OHTL—H CYILIECTBYIO,
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§ 2. Gy’mec'mo Ipaga.

PasMbinuas B pasHEIND CAYTAAXD KUSHH, KOKL HAMb IOCTYIIHTE,
H& 970 pHmUTRES, MEI HHOrIA MyBCTBYEMDL ce(d COBEpUIeHHo cBOGOA-
HEIMUM, HHYEMT He CBASANHHMH BTL BHGOPS TAKOro MIM HNOro moBexe-
Hid. Otnpasurtsca m Mo Ha IMPOCYIRY, WIH OCTATHCA JOMR, KYNUTH
EHUTY BB TAKOMB-TO Marasugb, WId BH APYroMb, HOCEIUTHCA HA TAKOI-
TO yauuh, wid ma Apyroft,—3T0 BHOAHB 3aBMCHTL OTL MOEr0 YCMO-

tpbuain. I BuGupao Takoe xbficteie wim Bosgep:Eamie, —HAID., uTeHie

povMana BMBCTO TMpoOryiaRd, OTAHIXDL BMbCTO PaGors,—EkoTopoe Mub Ea-
#erca Oorxbe mpiaTieMs, uauw Takoe phidemie (HAHp., B3ATH EBAPTHPY
HefaXeK0 OTh LEHTpa ropoxa), koropoe MEL \mpegcraBiserea mhieco-
OOPA3HKIME, YIOOGHKIME 1A MEH.

Bo apyruxns enyuadaxs Mur, HaupOTUBRL, saMhuaess CBAZAHKOCHY
Hamell BOXM, MBI UYBCTBYeMDL U €03MAeMB, YT0 MH 00A3AMEL (0GB~
34HE) HOCTYHUTH TAKH-TO (HANpP4 HewMOTMATH, 2 ¢OOOIATH IO HPABLb
TAKON-TO (PaKTH) MM BO3JEPAATREA OTB TAKOTO-TO IOCTYIED (HAIp.,
OTb "COOOINEHLA JOKIAro QParra)y, TARE YT0 Ie HPUXOIUTCI U PAsCyik-
AaTH O TOMB, NOCTABUTL AW, HAMDL PTAKOH-TO ITOCTYNOKDL WJIH BO3LED-
Kanle [OJAbsYy WM WBTH, HOCHY:KUTL JH OHb A1 HACH MCTOYHHKOME
RARUXH auG0 YIOBOJLCTBIA MJIH HABICUETh HA HACD HEHpisTHOCTH.
Rarofi-ro «Bmyrpeii, oM0ck» ABTOPUTETHO YRABHMBAETD, NPEJIHCH-
BaeTs, npepouperbiders name nosegenie, mama cosbers «noBeak-
BaeTh» HAMB TO HAX JAPYroe; MHBIMU CHOBAMH, HAME WPHCYIIH TaKid
yohikenis, KOTOPHA BJIACTHO ¥ QBTOPUTETHO A4 HACK :Ke CAMEXE
HOPMHDYIOTD Haille IOBegenie.

IT mo ornomeHit0 Kb APYrUMB MBI IPUNMCHBACME TARUME yokmkie-
HLAMD BHICMINA aBTOPUTETH: A 00A3AHH BH AAHHOMG CIAYIaB MMOCTYIHTD
TAKL-TO, M BCARLA Ipyroit ma moemn wmberb (1. e. mpu masmumocTH
MOMOGUEXE 00CTOATEJBCTBL) 0043aHB GHIL Ol IIOCTYIHTH TAKD ke,
Tacums oGpasoms, wss mamuxs yObikmenii yRasaHHAr0 THIA MHE BH-
BOAMD OGA3AHHOCTA M ANA JIPYIuXh, NPUIUCHBAEMH O0043aHHOCTH
T PYTAME.

Raxp 3TO BO3MOKHO M Kakh TCHXOIOIMYECKH OOBACHHTH, YTO MEI
u3BECTHREIMD HamuME YOBEASHIAMS NPHIUCEBAENMB BHICHIA, CBA3HBAI-
i 1 MOMMMHAIONIHA ABTOpUTETH N0 OTHOWENid Kb HAeMy &e,a”H
00 OTHOMEHI Kb APYTHMD JIOAAML, 3TOTH BOIPOCH MH DPASEMOTPHMD
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BIOCTEICTBIN (BB CBA3H €B Viemiems o npoucxosjeniu mpasa). Temepn
MBI ROHCTATHPYeMB TOABKO HAIAYHOCTE DTOFO CBO€0OpasHaro ncuxu-
YeCKAr0 (hakTa, RAKOBL OHB ecTh W HecOMILIHO yrocrosbpaerca camo-
Ha0M0eHieMs.

OrwnbuenHoe BHIE YYBCTBO CBAZAHHOCTH BOIH, cosliadie HeoGxo-
AHMOCTH IIOJYUHeHIA eA u3BhcrHomy ABTOPHTETHOMY UMIYILCY (aBTO-
DHTETHOMY HOOY:KAEHII0 Kb TAKOMY WIU UHOMY IIOBEJEHI}0) MHI BHpa-
RAEMD CIOBAMH: O0A3AHHOCTE, JOITE, 00A32TeIbCTRO, JOJLKENCTBOBAHIe,
a Th yObsuenis, KOTOPHISA TODOSKTAIOTE TakiA MJIHM WHBLT 00A32HHOCTH,
T. €. aBTOPUTETHO DEryIMpPYIOTH Halle HoBejelie (2BTOPUTETITEMAMITY b
CUBHRA yOLaIeHin) MH HA3HIBAEMT UOPMAMY, HMIIEDATHBAMMN.

Hame uyBctso u cosmanie epasammoeru BOJH, CO3HQHIE I0Ira, B
CBOIO OvepeAb, Bb DASAHYHBING CAVIAAND MMBeTs PABIHYHYI0 JTIPHPOLY.
BooGpasuntn ceoh (Bocmpousserens) u CPaBHUMP Name NCHXHYeCKOe
cocroanie BL CABIYIONYNT ABYXD cayyasx®:

1) Iann maxopurcs BL Takoms HOZOKEHIM, IT0 MBI CHMTACME CBOCI)
(HPABCIBEHHOI0) 0GABAHHOCTHIO 0KA32TH eMy IIOMOIUL, Hamp., AATH
BIAUMBL WO farh npoero 10 py6aels

2) M yrosopuimch ¢b H3BOZMMEOMD Herpons, uro oms nosesers
HaCh WD rOPOAL, U 33 ITOMOoTywuss 10 pydaeir. Temepn mur upibxamm,
U Sl CYHTalo ceda O00ASAHAMMND YUNATHT YCHAOBISHHYIO CYMMY, HJHI,
NOXOEHME, 1leTph BRATDATS Y MEHA BL KAPTH WIM 1aXb M Be:iiMe
10 pyOuefi, ¥ NOTOMY, A CO3HAIO CROW 00A3AHHOCTD VIIATUTL (dam
BOSBPATHTL) €My 3Ty CYMMYS

Bo oGouxs exyuaaxs e sambuaems asroparermmii UMIYILCH AATh
10 py6., cnasaHHOCTH HAmMEd BONM HAIEMU yobxzenianm, no Hame
(memxmueckoe) ormomenie kn MBany phsko ommmvaerca orh uamero
orHomenia kb [lerpy.

IBany MBI HNYEro He NOLKHE, €My HUYero OTh HACH He «cak-
AYCTH», HE «NPHUYUTAETCA»; €cad OHB moxyuurs 10 p., to aro xhio
Hawmei «xoGpoRt Bomz». Hecwotpda ma CRASAHHOCTS Hamly ©O OTmomIe-
HII0 Kb HAUIAMG COOCTBEHHRMNS yOhikJeHiaMs, Kb Hamelr «coBheTH»,
no ommowenito s Heany ME cuuraewn ce0s €800600HbiMu, He cBA3AM-
HEIMH, ¥ OTH HEro O:XUAAEMD INpPH3AAMLA 3T0H CBOGOMN, NpH3HAHiA
Hame#d «JA0OPOH BOJM», NATH WiM Ie JaTh, 4 BO BCAKOME cayyab ne
OKUJACMD MPOTUBONOIOKHAFO OTHOUIGHIA. Bb wacrmoctm, mHamp., eciu
OBl OHB CTANL TPeGOBATL M JIOMOTAThCA INIATERA, KAKb Tero-1o emy
JOJLKTIAT0, TO TAKOE MOBeJcHIe MOKA3aJI0Ch Ol HAMEL Bbh BHICIEH CTe-
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eHu HeyMBCTHEIMB B Jlaxe HANAJNBNEIME, U, MOZKErb OHTb, ML HMEHHO
HAPOUHO meMbHMIM Obl CBOe NepBOHAuAIbAOe Hambpenmie pate emy
10 p., uro0M HAYIUTH €10 He 32aBAATh HeyMBCTHHIXG NpeTeH3iff u
TOMOTATETBCTBD BB TAKOME ABIE, KOTOpOe 3aBUCHTH OTH Hammeli Xo6poii
goad, Toumo rarme, ecud, MONOKAMS, TANIA CPEICTBA BEChkMA Orpa-
HUTGHKE, B Mu BeTphvaems uenosbra Goabe ny:kiaromarocs Bh mameii
nomouy, Hexenu Ilsams, T0 M Mowewms wawbhuTh Hame TIEDPBOHA-
uaabnoe nambpenie orepars momors HBamy ¥ magums npernasHayen-
HYI0 JUUT HCTO CYMMY JApPYLOMY; BH 3TOMB MEHl He YBUJUME HUKAEOTO
HApYLIeHId HANBXL 00A32IHOCTedl MO oTHomenio kb IHBany, apkanoi
NPOBUHHOCTU 110 OTHOUIENIX) KB HEMY, HUKAKOTO JAMEHiS ero Torn, 4To
emy cabayers, mpuuuraerca, uGo eMy OTH HACH HHYEr0 He cabayers.

Pagmavaa Bs 00asamnoctd Aarh 10 p. QIPUIATENRNYID ETOPOAY,
OTPHUATEABAGI JIOMOCH, OYAYIIIE MHAVCH JIA MEHd, JOJLLeHCTBOBAMIC
H3BATIA M3T MOHXD cpefcisb 10 ., Beg@¥ysl p., ® MOJOEUTETBHYIO
CTOPOHY, OYAYUA IIOCH AIA JPYLOF0, HEOOXOEHMOCTH IPUOABICHIA
ks umymectsy Ilmana, momyuerie 40 piy MH MOKeNMT €kazarh 10 TO-
BOAY Hawero OTHOWenid kb HBaly/™ o MOIOMUTEIBHAS CTOPOHA Ha-
mei 00432HI0CTH Ii@_fﬁl@lﬂlﬁl&m 82 HIBamoms, 4TO MEI TyBCTBYEME 110
OTIOMCHID K HEMY ¢BO6OIY “OFBEPHYTH OTDL 1er0 ION0;EHTEILHEI
TOMOCH HALIETO naMbpeHLT N IAIp., "HAIIPABATE €r0 na Apyroro, Gouake
Hy&Zanmarocsa 1 T4 1.

Coschyb umoe, TPAMO WPOTUROMONOMKNOE, TOBOPUTH HAMD HAIIe
cosnamie o0 mamest OFROmeniu kb Ilerpy, woropmit sapaGoraas orn
Hack 10 p., X0oCTaBHBBD HACHh BB TOPOLB, WIM KOTOPOMY MH IpO-
arpaxua 10 p.

Emy mm goxmmsr 10 p., ey cJIB;L[veTT, NPUUIATAETCA OTH HACT
noayuurh 10 p. 1o ormomenio x5 wewm Y MBL C643aHH, TAMENH CBO-
OOABl AT M F€ JIATh. 3adBleHle W3RO3UARY, TPeOYIOUIEMY OTE HACH
YCUOBJIEHHOW IIIATH, YTO MH ILIATATH He KeIaeMb, ITO 3TO SABUCHTH
OTh Haulel «J00POit BOJM», HAML EAKETCS a0COMIOTHO MeXONYCTHMEIMT,
Oe3CTHINBMNDG, HAXAJBHEIMG. Heucnoanenie oGA3AHAOETH BL HTOME
ciayyal mpejcranplaeTcd HAMB JAHMENieMb IPYroro TOro, 4ro emy cib-
JOBAIO, a UCHOJNHCHIE HE TPEACTARIASTCS RAKUMB-TO JOOPHME mEmoms,
HOAA0MEMD HOBOAT Kb OJarogapHoctd (Kaks B DepBoMb caydat), a mums
ROCTABJICTIENT JIPYrOMY J0JKHATO emy, suum tribuere, non laedere.

OwuenupHo, BL 910MTL cayuah mospadercs coBebMDL «UHAA TEHX0JI0-
Tid», HEKENH BDL 1epBOMG cayvab.
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Bo sropoms ciaytab TONOKATENBHYI0 CIOPOHY HAIIEH 00A3AHHOCTH,
Hanpasiennyio Ha Gyaywee nonyuenie 10 p. co cropomir Ilerpa, mu
NpA3H2eME 32KPBIIEHHO 33 HUMB, Kakbh 4T0-T0 npioGphrenioe HMb
(3apa0oTamHOe, BHErpaHHoe M T. 1), TaKh YTO MEL HE YYBCTBYEMb
¢BOGOIE OTBEPHYTH OTH HEro TOJOAUTEABNBIH IOMOCH HAINErQ TOJKEH-
CTBOBAHiA, AHIIUTH €r0 TMOJYyJeHld H T. I.

Ecnx mer BooOpasums ce0a Bh poam He Juna 0643amHaro, a mpo-
THBOCTOAIIATO eMY, IIOCTaBUMT cea MuexeHHo Bb ponn lIsana u BD
poaz Ilerpa BB TpUBEIEHHHXD BHIDe HPUMEPIXD, U CPABIUMD HAIIH
TICHXHYECKid COCTOANIA U JBHEGEHIA BBH HTUXDH BOOOPAKACMBIND  II0JO-
KeHiANDb, TO M sBCTBENHO 3aMBTIMD Bh IAXD BHOIHL AHAMOrHYHE,
HapaIIeNsHNA NCHXOJOrHieckia pasimuia. JT pasmnuia spbeb BHCTY-
maoTh gake phaue u pensedube, meikexm BB TOML cayuab, ecium Mer
FAHNMACMCH caMOoBafIoNeHieMd BL kauecTBh 00J3aHHBINL.

Fenn Mel, TOA0KUMB, HAXOTUMCS BH TAKOMD SATPYAHUTEILHOMD
TOJOKEHIN, YTO MYyKIAeMCA BDL IMOMOWIM {(HAND., /AI1 YIUIATH JeHerb
3a YueHie) W CYNTAEMD BOMOKHHMT JDUOATE TAKOBYID OTDh JUUR X,
Janp., OTh HAIIEr0 G(OrarTaro DOACTBEHHUKA, TO; X0rd OBl MM H CUH-
TATH OPARCTBEHAON 00A32HOOCELIOmudlAMEro POJICTHEHHHK  TIOMOUD
HaMb, MBI BCE-TakH MPU3HAEMS, 6T «100pYI0 BOMO» JATh WIH HE JATh
HY/EHYIO CYMMY, YBUIAMG BB eropnoemyinb poGpoe abao wmmm moGes-
HOCTE 10 OTHOIIENID KB Mawb, 0KA32Th KOTOPYK HIH HE OKRa3arh
proanb sasmchio oft ero yemorphmia etc., a, Momernh OpTh, Mbl OH
BOBCE He 3a30TBIu | BOCIONB20BATHECA €ro INOMOIEBIO, «IPHAATH II0-
TAUEY».

CoBchML MHOIO xapantepa OnUI0 O Haule NCAXUYECKOE COCTOAMIE
BL TOMB Cayuak, ecou OBl MBI ORI Ioayuenia ors X. 10 p., ®o-
TOPEIE MBL eMy /a1l B3afdMsl, WIM XOTOpHe OHD HaMb JOLLeHbL 34
PENeTHTOPCKiA 3aHATIA ¢b ero cwmows. Mi G BO Reakond caydab
He cTBCHANUCH IPUHATH HTY CYMMY OTEH Tero, He TyBCTBOBAJM ObI 0CO-
Goft OGmarogapmocTd BL cayiab nuareska, cumranm Ou X. CBASAHMALIMb
¥ 00A33HHHMD 110 OTHOIIETI0 Kb HAMb, HpPUHEATA OB ILIATEH B, KAKD
HbYTO JOMEHOE HAMDB, KAKb «CBOC»; HOXOOHO TOMY, RaKb AABAA IEHEIH
B3AAMBL YACTAOMY JHI[y @i OGAHKY, MH He JHIIaeMci HAIero mnMy-
IMecTBA, HAMero xo0pa, a TOABKO TpPEBPAINAEMB erc BL MHYI0 (OpMYy,
BB JOArh YACTHATO JUIA HIH GAHKA 10 OTHOLIEHIK Kb HAMB, Takb U
noayiad OODATHO NAHHKA B32MMBI /ICHBIH MH He IOMIyYaeMDb HOBArO
Gaara, He UCONTHBAEMD «Omaroxbamia»; sgbch MBL BEJUMD ' TOIBLO
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npeBpalledie TPEAATICKATAI0 HAND y&e 6Jiara, 00ASaHAOCTA (J0Jra)
GaEKa WM YACTHATO JUIA N0 OTHOMEHI Eh HAME Bh HHYI (opuy,—
Bb 3BOHKYI0 MOHETY.

Raxs ¢n Toukm spbmia 06A3aHAAre, Takh U ¢b TOURM 3pbuia Toro
IMU2, HA KOTOPOe HANDABIAETCS MOJOKUTEIBALA MOMOCH 06A3aHAOCTH.
pasiuvie pascMOrphHAKXB JBYNH KaTeropit CIy7aesd CBOJAUTCA Kb
TOMY, UTO BO BTO]ON KaTeropid ciyuaesd OOABAHHOCTH OJHOrO (€ ed
MONOAHNTCNBH0N CTOPOHAI) CO3HAETCA 3aKPBIIEHHO0 3a APYTHMb, NpU-
AajUleEALel0 IPYyroMy, Kaks ero Ao6po (alii attributum. acquisitum),
tero HhTH BL cayual nepsoi IaaTerolyi;f.

O042IH0CTH [IePBAr0 Poja, T. €., M0 OTHOMEHLI0 Kb APYTHMD CBO-
GoauELL (OJHOCTOPOHAG CBASBIBAIONIA) OGAANMOCTH, M OYy/eMb HA3H-
BATL HPABCTBENHEMA 00A3AHAOCTAME.

OGA32HAOCTH BTOPOTO POAQ, T. €., IO OTHOMENio Kb JPYIAND He-
¢BOOONHHA (3aKpbIieHnil ARTHBHO 33 APFTHMILH 00pasylouiid, TARAND
00pasoMD, JMBYCTOPOHHION CBA3L) OGA3AMHOCTH, MBI OYAeMDL HA3BIBATH
npasogvinie (IOPATHICCKUME) 00A3QHNOCTRMY.

Uyperno # cosHAHIC Ml ¢RASAMHOCTM 110 OTHOWIEHIID Kb JApY-

e

UMD MBI BHPAKACMB CJIOBOMB HPaBO, & MMEIHO TOMY, 34 kbnp Hama, |

00432II0CTh NPEICTABILICTEN 2akPEIVICHHON, KOMY TPARALICRUTD HAIb
JMOICD, MBL NPUNHCHBAEMEL DPABO HIH IIPUTA3aINe Bh OPUIAIECKOMD
eseicrh. Hame npasg ects He Wro uioe, Kaks 3anpbniennuifi sa HaMi,
( npumafiekamiii HaMb) Kaks Hame J0o0po, JIOIMD JAPYroro JIHIa.
Ocolenmo 4cHO H “pelibeHO BHCTYNACTD T2 HPHHALIEHHOCTH
HAMB UYKOH O0A3QITHOCTH BL OOJACTH ITIpaBa BB TOMDb CIyYah, eciu
MEL DTOI) 00A3aHHOCTBI0 (€A TIONOKUTENBHEMB IOJICOMB) pacuopi-
KaeMed NMYTeMb HpOJAKH APYrOMY, JAapeHid, oGwbEa ¢b HEMB HA Li-
Koe quGo apyroe Gxaro. Ecam, Hanp., A.jonmens mams 100 pyo., 10
MH MO:KEMDL HTOTh JOJIrb ero lepejart DB, Oesposmesgmo uid ke 3a
Bo3HArpaskienie, mamp., 3a 90 p. HaTOUOHMHA; B., MOEeTn OHTEH, mpO-
nacrd 310 obGasareascrBo O m 1. a. He cmpamusas mame cormacia A.,
MEL MOEEMB IIOBEDHYTH MONOKUTENBHEHA IOJIOCH €10 0043aMIOCTH Kb
KAKOMY TuG0 JPYIOMYy JHILy, KOMY HaMB sabaaropascyamred, H A.
nmocab Hamero pacmopA:kenia ABIAeTCA 00A3AHAKMD Kb IIATERY IO
OTHOWICHIIO KT TOMY, AOJUKHUKOMD TOTO, KOMY MHI TIONADHIA WIE JIPO-
TalE ero AoArk. IIpoHsBoguTcs TAkOe PAcHOpAmeHie DasidTHHINA ¢Uo-
cobamy, HAIp., NYTeNL Hepefautd APYrodMy JOKYMEHTa (eciad TAROBOil
GBLID COCTARAEHH), CBUALICABCTBYIONALO O TOMB, UTO A. IOIKEHD HAME

—
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100 p., ¢b magmuchl0 Ha HeMB «BWheTo MeHA—(YILIATHTE) TAKOMY-TO»,
WM TPOCTO 1IyTeMD IIepefatiu JOKYMenTa, WIM NYTeMb NPOCTOro COri-
MeHIA Nepefaionaro TyKOH I0Ars ¢b THMB, KOMYy O06S3aTeabCTBO MHe-
pelaerca (NMPHUUEMB NPEXKHIA YIPABOMOUSHIHI 0GHKHOBEHO U3BHIAETT
00:A32HHAT0, UT0 RO MEPeBefeHs Ha APYrOro, wro Teleps yImpaBo-
MOUCHHBIME CIBIyers NMpusHaBath TaKOro-T0). 910 MABIEHIE YAETO 30—
whuaerca B OGHACHHON KUIRW, 2 HA OupxS, HANp., CNCLiAIEHO 3aHI-
MRIOTCSI TOProBJCH YYRUMH 00432TCALCTBAMI.

UysEuME HPABCTBONIBIMU  OGA3AHIOCT AME (cp. Boime upumkps 1)
HaMDh OHl M BB TONOBY He IPUNUI0 PACHOPAKATHEL. Toprosia wy:kumm
HPABCTBERHEINA 0GAAMHOCTAMI CCTD Nonsens; HpaBeTBeHuAad 06GA3NH-
HOCTb eCTh BT OTHOLNEHIM Kb IIPOTHBOCTOANTIML H OKPYRAIMUNE 065-
3AMHATO JHUIAMT ‘?BOGO,H;E[&H“ 00/13aMHOCTh; HMHKOMY ONa e NpuHajIe-
RUTH U HUKTO €1 DACHOPAKATLCA Ie MOKeTh:, Hauporuss, mparomas
00ABQHIOCTh CBOUMD TIOAOKHTEILHEIMD TLOMOCOMD sakpbuaena za apy-
THAh, UPUHALICKUTE IPYIOMY W MO:KEFL OBITH |M09TOMY IIpelMeToMb
pacnopaikenis.

Liposh npogaskn wir unoft wepemaum OPYTUME, BO3MOKHO H HITOe
pacnopamkenie CBOUMG IPABOMb, NPATASANIEMD, T. €. Uy&0I0 NPABOBOK
0GA3AMHOCTHI0; HAND., ME MOEeMb. IPOETO VHHITOKUTh MIA YMCHBIIUTE
ce, He TepexaBad APYroMyW(maip., 'OTKasaThe:a OTb BCETO INPUTA3AHIA
HIT MacTH ero, T. e4 0CBOOONMTb O00A2AHNAr0 OTh BCEr0 00J432Telb-
CTBA. WM 1ACTU €ro).

Bupowews, abroropsisefiparopsin  oGasannoeTa  cToih AePasphIBIO
CBASAHEL CBOHMT NOJORUTENBHBING [OMIOCOMb Ch JHIHOCTRIO APYrOro
CYObhekTa  (ynpaBoMouenmaro), wro mnocxbmimiii me Momers 1epenaTh
CBOBO NPUTARMIA TPETHeMY MUY (T. H. YNCTO JMYHE 1PaBa, HEOT-
dyHAAeMbLT paa). Touno rarme omh Moersh GHTH BL KOHEDETHOM
caysab ammens pacnopskenia (mamp., mo YyroBOpY €5 O0A3AIIBIMT)
TAKHMB NPUTA3ANIEND, KOTOPOE €aM0 MO ceGh jonyckaers epesaty,
u 1. n. [loaromy ommGorno Grno Ger OLUCAHHYIO BOZMOEHOCTH pic-
HOPAKCHL  CYuTaTh OJLIUME B CYIECTBERHEIMD OPUBHAROME  TIpaia,
BBOJUTL €6 Kb camo uomarie mpasa. OO0A3aHIOCT OJHOND CYGTHEKTA
BD 00JACTH TPABa Cb CBOEM MONO:RUTEABTON CTOPOHH BCEMA, NPUHAT-
ACHUTE APYroMy cyOTekry, mo me Behwn tThwn, wro mams mpunaxme-
JUTh, U HE BCET/d MEL MOKEMD DACTOPSLLATHEA.

HaioikennoMy pasinyirg MERIY CBOOOJHHEIMU 110 OTHOLICHIO KB
APYTEND, "HeNPHAAITCKALUMA  APYTEND, HAIAMY OGH3AHHOCTAMI, Cb
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OXHOA CTOPONEI, ¥ OGA3AHHOCTAMM, SAKPBINIEHHHME 33 JPYIUMH, cb
Ipyroil ¢TOpOmEl, COOTBBTCTBYeTh pasnmule MewAy Hamumx Yobiame-
NiAMY, BEISHIBUONIUME CBA3AHHOCTH HAel BOJMW, MEHETY IIPHUCYITAME
Hameit neaxuxkb nopmamy.

CymiecrTBo OXHUNT M3D ITHX'L HODPMD (Haup., caBAYerbh OKA3KBATEH
TIOMOIIE HYARARAOUMMCS, MBI JIOLKHE YTBIIaTe CTPALAYIIMXE, 06H
GJIMAHATO TBOEI0) COCTOUTH HCKIIOUUTENBHO BB ABTOPUTETHOMT IPEK0-
npexbienin mauTero MoBexeRis.

CywecrBo ke JApyraxt HOpPME (HAlp., NPOUrPAHHOE BL EKAPTH
J0M:KHO OHTH VIIAYEHO BHUPABIIEMY OAPTHEDY, BSAHATHA JEHLIH
TOMKHEL ORTH BOSBPALICHUE 3AUABIIEMGE) COCIOMTH Bb IBYXD (YHKIIAXE:
¢h Ofuof cropons onk aBropuTerno mpeponpeAbiaOTE Hame NoBe-
jemie, ¢ APYroit cropomsl omb ABTOPHTETHO OTAATH JPYrOMY, NMpH-.
IHCHBAITL KaKh eMy MOJKEHOEe TO, 1ero odb TpedyiOThL OTh HACK.

Femr  mepsmil  paspsaxh HOPMD  MOKHQ, H@3BATE HMIEDATHBAMH,

TO CYWIHOCTh H 3HAYEHIE BTOPOr0 paspiaja HOPMDL  DIUND -/He BYIETD.-
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A0CTATOUAO XapakTepusobana, U60 MNXBACYIECTBO HE COCPOUTT  JOMBR
BB imperare, a BB imperare - atfribuere;) nta nopMsL, B’h‘lpﬁnddﬁﬁ Kb
BEIPAKEHIID UMIIEPATUBD, MOAEHO OUpeIBIdTh, KaKh HOPMHE arTpuldy-
THBITRIA, KaKh «QTTPUGYTUBBIY.

Me:ay ThMp RAKD HOPMBI UMITGPATUBHEA UMEOTE OZHOCTOPOHMIA
XapakTeprn: aBropuTesfio HAXARATH GpeMs Ha OfHO Juno, nuvkah He
Harbnag Apyruxn,—AarTpuoyEUBHAA HOPMEL HMBIOTE ABYCTOPORHIA Xa-
PAKTEPD, UCUYCKAITH, \EAKH CKasars, [Ba Jyua, ABACTBYIOTE ABYMA "
PYKaBaMU, OJHOBPEMEHHO HAJIArasl MUOYCH HA ONHOIO M CHAOKAA CO-
0TBETCTBEHAKIMD TUIOCOMB Apyroro. IlepBEA HOPMUPYIOTH TOJALKO MO-
Joikenie 00A3aHIAr0, BTOPHA ke ORHOBPEMEHHO HOPMUPYIOTH WOJI0-
seHle AByNb aunb. Masm oanoro oRF NPeICcraBiAlOTE ABTOPHTETHOE
onperbaenie m mbpy, mokasmpatomyo, Kb 4eMy OHEL 0043aHB, 9TO OHD
TOMEEIID; I Apyroro ke onh npexeraBIalOTh aBropurerAyio  MLpy,
HOPMY TOCO, 4TO eMy AOJLKHBL Apyrie, 9T0 €My Opuuuraerca, cIbayerso
OTh JIPYTUXD; OTYHCIAEMOE, BEYUTAEMOE OTH OJHOrO [(DHYUTALTCH,
IAaeTesA aTTPUOYTUBHOK HOPMOIO IPYrOMY.

ATTpHOYTABHRIA MOPMB W COCTABIAITH HOPMH NIPaBa, HOpUIATE-
CELA, HPABOBHLA HOPMLL.

Brimensnosennna saybuamia cogep:xarh YEA3aHIe CYIIECIBA IPaBa
1 0asuch JUI CUATeTHMECKaro UOCTpoenil mayku mpasa. 'UTo 5To Taks,
HOMEHO OOHAPYAUTL M JOKa3ars gaisnbiiee H3gokene, HO YiEe Te-

1. I. Herpazunkif. 2

|
|

-

3
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neph, AAA OOIeH XapakTepueTUEu mNpaBa # Goxbe HANIANHATO U IOA-
podHATO ysAcHeHlA ero cymecisa, ciabayers 10kazars, 9T0 aTTPUGYTUB-
nasa npupojga npasa (obligatio alii attributa, norma attributiva) npej-
onpelbiders U yACHACTH CUCTEMY JJICMEHTAPHEIXD (OCHOBHEING) IMONATIH
HAYKA TPABa M CBOCOOPA3HYIO CTPYRTYPY IOPHAMYECKUND NAVED, & PABIIO
MAeTh HAMD KI0Yh Kb 06BACHEHII0 PA3MEIXG JAJpHLAMUNT Xapaktep-
HEIND UePTh IPaBa. JTuMb HOJ0KERIAME noeBaennl cabryonte §§ 3—6.

§ 3. Cuerema aZeMERTAPHBIXD HPHAMYECKAXD MOHATIA H GTPYKTYpa
IODPHIAIEEKAXE HAYKD.

JIEMCHTAMY, Ha KOTOpHe PAasiaraiorcd H Kb KOTOPHIMEL CBORITCA
pch npasoBbia ABaenif, st BMWberh ¢b TEMD OCHOBHEIME IIOISTLAMY [IA
BCAKOH IOPHIUNECKO HAYRH ABAgoTeA: 1) HOPMBI mpasa, 2) IPaBooT-
pomenia, 3) npana, 4) 00a3anH0CTH, ) CYOLOKTH, 6) OOBEKTH IPARD.

Pasmuunnrs BosapbALT HA cymiecTBO npaBa, EOTOPLLA HAMD NDHACTCSI
pazcMorTphTh HIIEE, HE COAEPKATh BhdCedh emuiiro U Nmpounarc ocuo-
Bamid mH g HAywdaro onpelbiemia 9mMINDG NOHATIA BB OTLBALHOCTH,
IH I VACHEHIA MXH ¢BA3H MeBTy €ef0mw, M XD 3natenid, KAk le-
00XOMUMLIXT Kareropiii opwfuieekaro mumaenix. Ob Toukm sphiia
HEUXHMECROM ATTPUOYTUBEOM TIPHPOTH np;{Ba ATH TOHATIA  onpenk-
JATOTCA | PACHONATA0ICA BEL MMEOOXOLUMON JAOTHYECKOl CBAZK JPYID
Ch APYIONT cXLAYIOUIUME 00)ABOMD.

Hopusr npasa, €OriacH@ BHIICH3TOEEHHOMY, €YTh Takid HOPMH,

KOTOpPRIA, Tajarad Ha GREO JAHI0 00ASQHHOCTB, B TO ¢ BPEMIA aBTO-
PHTETHO 2aRPBIAIOTT NOJOANTEJABHBIT ITOMOCH JTOH 0OA3AHHOCTA 34
APYTUMD JHIONT (ABTOPUTETIO HPUIMCHBAIOTE OYAYLUA MOA0RUTETbHEIA
PeayaAsTaTh OOM3AHUOCTH OFHOIO IHUA APYIOMY, KaRB €My JOJLIOe,
emy cabuyemoe, emy IIpHUUTAIIEECH).
% Ilpasoornoulenie u ecTb Ta €BA3L MEKIY ABYMA JHIIAME, KOTODA
YCTANABJAMBAETCA OPUIMYECKOI0 IOPMOIO; HIBIMII CIOBAMU: NPABOOTHO-
meHie eCTh €BAZb MELIY ABYMI JIAUAMH, COCTOAIIAA BB TOMDL, UT0 00:-
3AHIIOCTh OJIIOT0 JHMLA 3akpbuiena ¢b cBoell NOIOKHTENEHOW CTOPOHK
30 APYIEMB JUIOMD.

[Mpaso, Wi 0OpUAMMCCKOe UPHTA3AHIS, ecTh TO &e NPABOOTIOMIeHie
¢h er0 ARTUBHOM, NOJOKUTENbHOM CTOPOHH (Ch TOUEM 3plHld arTpu-
OyrusHoid Qymkwim). IOpmwmuuecrana 06A32HHOCTD €CTL TO K€ IPABOOT-
HOIMEHIC ¢ ero OTPUUATENbHOH, 00pPeMEHUTeIRHON CTOPOHE (€h TOURL
3phuia uMuepaTuBnoil (yHRNiM).
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Otcioga BHIHO, YTO BHIPAKEHIA: «IIPaBoBasd OGAZAHAOCTB», «IPABO»
H «IPaBOOTHOINEHIe» 0003HAYATh OJHO M TO e ABIeHie (UpuHAI-
JCEKHOCTH AOJATA OTHOFO MU APYTOMY), HO TOJLLO Pa3CMAIPHBAEMOE
¢h Pa3MUYHBIXG ToOYekh 3pbHIA; TO, UYT0 C%h TOYKM 3plHiA maccHBa
(debet) u coorbrcrBenHaro cyObexTa (0OpEMEHEHHAI'0) MEI HA3HBAaEMb
OPHIAIECEOI 0043a0HOCTHI0, ¢b Touku 3pbnia artuBa (habet) n
cy0BeETa IpHAALIeKIocTH (OJapeHHAaro) aBigercd IPaBOME, a ¢ Heli-
TpaJbHo# Toukm 3pbiia, oGHUManmed 00F CTOpOUN NACCHBHO-AKTHB-
Hoit c¢Basm (debet-habet), aApmsaerca npaBOOTHONIEHIEMTE.

Hgr yeramomiremHaro INOHATIA TPABOOTHONIENIA (WpaBa, OpUIHYe-
CKONl 00A3aHANCTH) CcabjyeTh. 9T0 OHO HEMHICIUMO 0(e3th HpelCcTaBICHIA
0 JBYXFH JUIAXB,.BO-HEPBEXE, 0 TOMDB, Kb KOTOPONY O0pamiena HMIe-
parupHasd (yHsrisg npapootnomedia (00:43aUNAr0), BO-BIOPHXE, O TOMD,
Fh KOTOpoMy oOpammena arrpulyruBHad (YHKOLA JIPABOOTHOMICHIA
(ynpasomovyennaro). JTH JUNA U IA3RBUORCH CYOLEKTAMH NPABOOTHO-
miemid; CYOLeRTh awktuBa  («TONO:RNTCHBIEI» CY0BCETD) HA3LIBAETCA
E}themomb IpaBa; cyObeKTb UacCuBay («OTPUIATENLNEH» CYOHLERTT)
HA3HBALTCA €YOBEETOND 00A3QHHOCTIL

Toyao Takme TEMBICIAMO 4UPABOOTHOMICHIE (00:13aIIHOCT, NIPABO)
0e3h MpeirMera, 7. e., Toro, ¥ro TNeOyemed orh 00A33HHATO LA YIIPaBo-
MOYCHHAr0: OHTh 0043aHHMMBL HU Wh YeMy — He ORTh 00A32IHEIMD:
uMJliTh mpaBo na nuyEd — He WAETH IpaBa; imperare MEICAHMO TOJLKO
MPK TOMB YCIOBIH, 9TQ 0TS TOFD, Kb KOMY o0pamelo BeakHie—rpedyerca
TAKOE WIM Wioe IOBEleHnie; «IbicTBie», OYIETL MM HTO cOBeplIedie
4ero-jau0o, Hamp., VIIATUTH APYVIOMY CTO PyOJIell, HIH BO3jepaanie orb
RAKOro-1udo mbamlg, namp., HC TPOrarh Yy:KOd BeliH, B T. IL; TOYHO
Tarcie atfribuere Moeammo TOJILKO OPU TONH YCJIOBIHM, YTO0 IpPELOCTA-
BIACTC UTO-THO0, & He HHTT0. BOTh uT0 HeoOXOAuMOe IOIOJHEHIe Kb
riaromaMs imperare u aftribuere, AeoOXOXUMEI upeaMeTh TPeGORAIIA
OTBH OLHOr0, UMIEPATUBMWON (PYHKIIM, H NpefocTABIEmA APYIOMY, ATTPH-
OyTuBHOH (ynEmm, u ccrb 00BekTs npasootuomenid. M Bp oGner1h
NPABOOTHONICHIA, KAakh ¥ BL CAMOMD MPABOOTHOLIENIN, MO&KHO pazii-
4arth ABE CTOPOHE, MOMORUTENBHYIO CTOPOHY, OORERTH mpasa (MBI MO-
KeMBb Ha3BaTh ero «II0JOKUTeNBHBING» O0LEKTOMb) U OTPULATEIBHYIO,
00BERTh 00A32HHOCTH («OTpHIATENABAEI» 005erTs). Cn Tourm sphmia
00A3Q1IBOCTH _QQI_@EE eCTh LIpeJMeTd lmperare, T. €. TO LOBEJEeHIe, TO
pbiicTeie (Bp 00mEeMDn eMpicah, TART 9To CIOJL TWOIXOIHTD H BOBIEPEL-
HIE) OTpULATeIBNAIO CYOLEKTa, KOTOPOe O0043AHHOCTH CTPEMHTCS U3-

1*
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BI€Ub, JOGHTH OTL ofasammaro (dare centum); ¢ Towkm sphmia npu-
TABAHLT OOBEKTDH ecTh Tpenmers attribuere, To asienie, KOTOpOe MpaBo
CTpeMHTCA JOCTABHTH YIPABOMOYCHHOMY, €O3JATh AIT HEro (accipere
centurn), Bocnpiarie xbiictsin o6asannaro. Cv Toukd 3plaia ABYIIABATO
fnyca—npaBoorromenia n 06BEKTH €CTH AByrnasuii duycs, a uMenHo:
0OBEKTH MPABOOTHOMEHIS €CTh TO ABYCTOPOHHEE SBICHIe (dare-acei-
pere), KOTOpOe PABOOTHONICHIE CTPEMUTCH BHA3BATH MEIELY cyOBenTaMm,
U KOTOpOe ¢€h TOUKH 3phHIA 0gHOr0 cydherra ABIAETCS abiicTBiems,
KB KOTOPOMY 0mG 00A32HB, C¢b Tourd 3pbmia apyroro cyGwexra — mo-
JyYeHieMs, Bocmpiariemt nroro pkiicTis.

JBYCTODOHISA CBA3b, COCTOAIIAA B npask u o6gsamAocTH, NBA
CyOBEKT W IBYCTOPOHHIfl 06BGETH — NPEACTABIAIOTh He TONBKO Heos-
XOTUMEIC DIEMEHTRI IPABOOTHOIEHIA, HEQOXOZWMEISL RATEropil MEIIIE-
HiA MPABOOTHONIEHiA, TAKH WTO Ipu OTCYTCTBIM 000UXT HIH OJHOLO
CyOBeKTa, HIH OGTHEeRTA, WM OGASMIIOCTY, LM NPABA HEMHCIHMO I
mpaBootHomenie, Ho BWherh ¢n ThWB M OCTATOUHEA RaTeropiu NI
NOIAAro onpexbieHid, JJII BCecTOPOMHArO OOHATIA MHICABIO BCARArQ
npagoorHomenid. Pass onpexbnefio, «Rro» «06a3aHB», «ED KAKOMY
AbAcTBiO», «ETO» «uMBeTs npaBd», wna YTO», TO NPaABOOTHOMIEHIC
Bnosat onpexbieno; ma Bl BONPOEHL, / FACAONECS COCTABA npaBoo0T-
Homeria, orsbueno.

Ilpa arons xua ompenbiemis seero cocrasa PABOOTHOIEHIA HETH
Heo0X0MuMOCTd OTABILHO VKasmBats 0GH CTOPOHE TEXb HIEMEHTOBD,
KOTOPRIC 1IPEICTABIAION, eIAHOe ABJEHIC € JABOHCTBENHEIMB XAPAKTe-
powb. Hamp., ecmuz xbao mpers o npasoorHomeniun MeX y TORYIIH-
koMb HBamows u nponasuons Ilerpoms, 1o, yrasass, uro Hsanb <00~
3aHb» «YIUIATUTS TORYIIEKY whay 10 py0.», M1 TEMb cambins Ompe-
pbagmt, uro Ilerps «umbers npaso» «ma moryuemie 10 pyo.». Mo
MEL MOKEMD YXOBOJIBCTBOBATECA ONpefbienieMs aRTUBHOM CTOPOHEL; VEA-
~ 32BB Bb OTHOMEHIE MeK1y NORYNIAKOMB U HPOAABUOMD, Ha «IABO»
(T00:KUTEABHYIO €TOPORY NPABOOTHOMIEHIA) M upeaMers upasa (I10J0-
KUTENBHEI OGBERTH), MH €0 IPSO yKasaim na cyliecrBoBamie coorshr-
CTBCHHOA 00A3AIHOCTH W OUPeXbINIM OTPUNATENBHE 00BOLTE. TaRuMD
00pagows, TP U3NOMEHIM TPABOOTHOIIEHIN MKl MOKEMD IePLATHCA TI0
yeMOTPEHII aRTUBROA mAM MaccmBHOM TOTEM 3phiis.

Crasanmsivs BRme ofbACHACTCA cROGOGPA3HAL CTPYLTYPa H0PUAN-
qeckux® wayrb. Memwny thws kaws aruka, nwbomas 1hro ¢b MCKIO-
IUTENFHO HMIIEPATUBHBIMEH HOpMami, mvberts nbino TOIBKO €5 OgHOMD



cYOBLEKTOME M TOBOPUTD TOMBEO 00B 0GA3AHHOCTAND, OPUIHYECEL] HAYRH,
EpoMb MOHATIA HOPMA W OOA33HHOCTH, M3YYAIOTH elle «DpPaBa», roBO-
pATE He TONBKO 0 cyOBerTaxsd obGasaduoctefl, HO U 0 CYyOBEKTaXh NPABS,
00b 00BEKTaxb Ipass, 0 npiodpbreniu, yerynkb, nmorepdh npass u r. A.

IIpu sToM® HHOrAaQ promiscue YmoTpeOigercd TO aKTMBHAA, TO MAC-
copHad Touka 3pbmia usaomenia. OAuHL M TOTH iK€ aBIOph, HAND.,
M3iarad cojepEanie IPABOOTHOUIEHIA MERAY NOKYHUIHEOMb M IIPOJAB-
IIOMD, TOBOPUTL TO O UPaBaxs IOKYINMEA, TO 00 0043aDHOCTAXD
NpPoIaBIA, WIHM OAUHL IPeAIOYUTACTh AKTHBIYIO TOURY aphuia, Apyroin
NacCUBHYIO, MIM BH OZHEXH 00JacTANT HAYKH NpPaBa OGEIYHO IIPeAno-
yreHie AKTHBHOM ToukM 3pbHig, BDH JAPYrASD &€ YACTAXD 00b YIpaBso-
MOUEHHHIXT W lpaBaxs phike ymomunaerca, a (UIYPUPYIOTH, MNIABHMMD
06pa30ME, 0013AHHNE U O0A3AIHOCTH. JrTo—suucTo BHhmmee pasmmiie
(OpMEL BEIpazseHia, me nambHAONEe TOro CYmEcTsa Ibid, 1T0 Bb npash
BeAKill sieMenth Heo6XoznMo uwbers ABOACEBEHHEIN MM JBYCIGPOMHIA
xapakreps: mopma npasa uMbers Xub (yummiu,) 1paBoOTHOMIEHIE ecTh
IBYCTOPOHNAA CBA3b MEkXY ABYM# Hempembimo cyomenraMm o T. J.

Hah u3N0KeHHON Teopin caMog€06o0 BHTEEAeT, 110 Bo uadhmame
Heropasynbuit Moxers ORI €5 TWOAB30I0 0c0060 oTMhyeno:

1) Yro ycramoBieHHSLT BHINE IOHATIA HOPMEL HPaBa, IPaBOOTHO-
IeHiT ¥ ero HJIeMEeHEeBh BOBCE HE NPEIIONAralorh Hempewbano cyle-
CTBOBAMIA OPramu3@BauIarg OGLIECTBEHHArO COK3a, HAID., TOCYAAPCIBA,
NPUBHAHIA HOPME WM TPABOOTHOWIEHIA €O €TOPOHH  OKDPYKAIOIUXD
HACH JUND, CYIECTBOBANIA CYAOBD, BAKOMOjATENs M T. W. ABJIGHIL,
IpeACTaBJenis 0 KOTOPHXD OOHKHOBRNHO COEIHHAIOICA CB MBICIBIO O
npask, ocoGemno Bn ymb ropueross '). Hamporuss, ¢b touxu sphHid
Hamero MONATiA TPaBa, NPIBOBEIMB ABICHIENH, NPABOBLHIND IICHXMYE-
CEUMD AKTOMD NMPUXOIMTCA NPUSHATH, Hamp., H TAKYH ATTPHOYTHBHYIO
HOPMY UM TaEOE CO3HAHIE TOLAEHCTBOBAMIA WIH NPUHATIEKHOCTH
IABOBOTO NpUTAZAMHLA, KOTOPHA CYMIECTBYIOTH TOABKO Bb AYWl 0xHOro
yerosbka W me BeTphUAIOTH DpMamamid M COrJacid €o €TOPONHl 00we-
CTBEHHOH BIACTH, CYAa WAZ BooOUle Loro On T0 HU GHUIO APYroro,
kpoMk TOr0, KTO NepexuBaeTh STH NeuxHueckis cocroamis. IIpemcra-
BuMb ce0b, Halp., 9T0 KT0-71160 u3h mach ouyrmica Ha Mapch, Berpb-
TUIH TAMD Kakoe-IuGo vedoBBLo-Ogo6HOE CYINEecTBo, KOTOpOoe OTHeC-

1y Mesay HPOTHMT, BHIIEe ME JUIA Pa3bACHEHIA CYLIecTBa HPana BOCIOIB30-
safmch NpEMBPOMD HIOPHAre JONra, HO HAIIN 3aKOHE HPOPHLIXE NOITOBE HE HPH-
9HAI0TH, TARD 9TO W CyNDH IPH3HANL OH Takoil foArh HE CYINeCTBYIOL[AMD.



10Ch Kb HAND BOOOINE HE BPA:KAEOHO, HO B3ANO KAKYIO-THGO U3L HA-
IUXD BeUeil, mamp., HOXKb, U He X0UeTh ero BO3BDATHUTE, T. €. HCMOJ-
HUTH TOrO, HA 4YTO MH NPUMHCHBAaeMb ceOl oueBupmoe u necommbamoe
npaso. JIbAcrBie 3ar0HOBL W BIAcTeld, YCTANOBICHUHXT Ha 3eMrl, Ha
Mapcs BoBCe me mpocrupaerca, BerphyenHoe HAME TaMh CYIIECTBO HO
UPUSHALTD I celd OGA3ATENRHBIMM M He 3HAETH jJake THNG HOpMb,
EOTOPHIMM MBI DYKOBOTHMESA, HE CO3HACTH BOBCE OOASAHHOCTE BO3BpA-
TUTH BIATYIO Belp; ThML He Menbe BB HAINHOMB BOOODAKAGMOME MPHU-

| mBph umberca asiaenie, mnornd mogxozAmee TOXB HAMIE TIOHITie 1paBa;
| eCTh HAJNUI[O TOPMA TIPaBA (CCYMMBINEMY Bels OHA NON/KHA OHTH BO3-

BpallleHa) U NPABOOTHOMIEHie, MPABOBOE TIPHTAZAMIC M HPABOBAA 00~

| 3anHoCTh—Bb Aywh HoBaro oburarens Mapca, ROTODHI NPATIHCHBACTL
I ceoh mpaso, a Tysemiy 06A3QHHOCTE.

2) Maxo Toro, 514 HAIMTHOCTH TPABOBORY SBJEHiA Bb HANICMS
cMpicnb, KAKT HODMHT Tpasa, TAKh O NPABOOTHOMEHiA, He TpeGyercs
HE TOJbRO NPM3HAHIA Hallell MOPME, MAImero NpaBa WAM Hamedl 06:a-
3AHHOCTH CO CTOPOHEI KOO OBI TOHUWNGELIO APYIOro, HO JasEe Cyie-
CTBOBAIA BB cMercHb Bobimed Deassroeru, peanbiocTH BEBIIHATO
MIpa, KAEOro-iuGo CYLIECTBag, KPONG 10ro, KIO NEpeiknBaeTsh HOPMy
IpaBa Uid OPABOOTHOMeHe. HCmu, Wafp., cyesbpueii wix yMaInuien-
HEH 1eT0BBED 3aRMOUALTE WIOr0BOPS C€b IBABONOMT (COHD, THIHOSD,
idée fixe, rammomumafia, wLNORI1 u T. 1), HAIp., JOrOBOPH MPOXAAK
AYUIE, ODAUNEIA XOrQBOPD (HemiMAa, cUUTAOman ceda shIsmMow0), TO
g1bes BACTBYETs HODMA HPABA, UPEAIUCHBAOINAA HCHOJHENIE XOTO-
BOPa, CYWMECTBYeTh NPaBOOTHOLICHIE, NpaBa U 00M3aNHOCTH, OOLEKTH
Ipas o 00A3MHOCTEH, ABA €YGBEKTa M T. 1., NOTA ALABOXH, KOTOPOMY
cyepbprusii cyOTeRTh BB Hamewn upumbph NpmIECHBAETH IPABA U
0GA3AHUOCTH, 1€ CYLIECTBYETh, Kakb BHBIUHAA peanbuocTs. IIpaBo ects
MCAXATCCKOE ABJEHIE H ero JJEMEHTH eCTh DJEMEHTH IICHXHYecKaro
aKTa, 3 He Kakie-auGo mpegmers:, maxopamjieca sub $oyy. lloaromy,
maxabe, ecim Ero HuOyAp cuuraers cela IGIAND BIE AHABOIOMD O
IPUNUCHBACTS ce6b mpaBa 110 OTHOMEHI Kb ApyroMy abmesy uam
T. ., TO 3%bch 002 cyOBheKTa NIPABOOTHOMICHIA HewekoBhYeckia cyuie-
CTBA. XOTA TOTE, K10 ce6h BL kaveerss nbmaro npumuchBacTs Opasa, —
4enoBbib, THME He mMembe phiicTUTENBHEIMB CYGBEKTOMb IPaBA B
cupicrl mamedt teopin aBiaerca spheh me venosbxn, 2 aburii.

3) Xora TakuMb 0GDPA3ONB UPABOBEIA HOPMEL, IIPABOOTHONIEHIA X
HXbh OTABIbHEE DIeMeNThl, CYOBEKTH, 00BeKTH, MpaBa u 06AIAHHOCTH
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16 CYIIECTRYTh, KAKb O0CA3AEMHE, BUIAMME MK HHRMI TyBCTBAME
NoANABAGMEE TIPEIMCTH BHBIIHACO MaTepiagvmaro Mipa, ThND He merbe
01l CYUICCTBYIOTD, BIOJHE DEaIbHLl — KAkl ABJAENA AyXa, KAKh neH-
\[Ueckie aRTH H UXD DJEMENTH, TO3HABaemMsle H Neconnbamo yzoero-
BhpsacMEIe CAMOHAGIIOeHIENT.

Bb 10 K6 BpeMa MNPABOBHE MCUNHYECKIE AKTEI CHY/KATD HCTOYHH-
KOMB PASHHNG APYITIN® NCHXHUCCKHXD H THICCTIRIND NBIGEEHId, TpHYH-
HOK HITUBHAYAIBIBINE TIOCTYIKOBD H OOIECTBEIHANG ABJen1d.

§ 4. Naxpmhituria xapaxtepubia ueprsi mpasa. 1) Cb Tourm 3phaia
ATTPHOYTHRHON @YHKULL.

Heofxo1aM0eTh WATHMHOCTH JABYXD CyOBEKEOBDL, OOLERTA BH yKa-
3QHHOMD Bhimle cMmclb, mpaa u 00A3aHHOCTH, KARDL COCTABHHEIND DJe-
MOHTOBD MPABOOTIOMEHI, BLITEKACTD ChMOTHMECKOI AEOOXOIUMOCTHI0
135 JCTATIORICHHANO BHIIC CYIIECTB JPABA.

[fomaziest norma attributiva dumrlebligatio attributa) wm noc-
NOAB3OBAINCH KAKD JOTMYCCKUMT QCHOBRHICWDL /L1 BHIBOTa HeOOXOAH-
MLIXB DJCMEHTOBDL [PABOBHINE @uiemiii # onpexbienid coorshreTsem-
ALIXD TONATIHA.

Teueps Ml PA3CMATPHEBACE ATTPUOYTURHELA TIOPMBL, RAKDL ICLXH1E-
¢kl parTopT, BRISHIBAIONLI £BOROGPABHELT ABICHIA BDL NHIACTH NPasa,
KaKD TCHXHYECEYID MPEUMILY, OGBACISOIIYI0 HAND PAZHEA XaDAKRTePIEA
YePTEL [PABA, JOTHYECKI Te JABHH eIie CaMbIMb MOHATIENb IPABA. HO
BT, BHAY ymzaﬁﬂaré CYIECTBA TIPABA neuxogoruuecky momarnus. Jug
o0lel XapakTepucTURH NpaBa, HEOOXOZHMO YEasarh calayioufis Apie-
Ald DTOTO POLA:

1. Tpebosanic ucnoanewis, npunyncoenie w Peupeccid 6 00aacma
npasa.

Br cuwry artpufyTuBHON MPHPOAHL HpaBa TOTH, ETO CUOTACTL APY-
rOro I0PUAMUECRH O0A3AHHBIMD 10 OTHOWIeHII0 KL cedh, CMOTpHUTH HA
Oyayuiee ILIH HACTOAMEe HCIOJMenie He Kakb A rbro mo0poit BOIH
M CBOOOMHATO YCMOTPGHIA HIM «MHAOCTH® APYrOro, & RKakh HA NOdY-
yepie «cpoero» (suum tribuere), I0JGEHArO €My HE3aBUCHMO OTDH YEMO-
TphHia 00s3anHATO HIM KOro Ou T0 HU OHIO APYroro, Ha HemcHo.IMe-
Hie omh CMOTPHTD, KAKDL Ha JANIEHIC TOTO, YTO €My HPUHALIEKATIO
(caboBa1o), KAKL mA Hamecenie Bpexa. yiuepha, arpeccupnoe pblicTsie
(laedere, laesio). IHosromy ont me npocutd u yobagaersn, a «rpedyern»



e B

UCIONHEHIA, CTPeMHTCH 0GesmeMuTs ceGa BL cayual omacHoctm Heic-
NOJNHeHld, Bh edyuah Heucmoluenis ciuraers ce6a O0MLCHIEIMT, TIPO-
TECTYCTD, 3aABIAETH «IPETEH3II0», HeroIyers u CTPEMUTCA AOOUTHCH
WA YIOBJICTBOPEHIA IIOMMMO BOJU 00A3a0HAr0, WM /Ke HAKA3aHid Ha-
DYmuTeNd, BO3Me3Nid; ero 4yBCTBA U CTPEMJIeHLHd, Me#y IPOTEMB, BH-
PAKIOTCA OOKIKHOBCIHO H BB TOMD, YTO OND CTIETE «HAAOBATHCS »
I3 mapymenie u uckarh coxbiicrnig ADYTUXD. HANp., JApysed, copoxu-
Teif, cochaeit xna «3ammTe» cBoero IpaBa Ui BOSME3NiA (kaxosa,
ucrb, Klage—rpurn ma MOMOIL). ITH MHLA (IOCKOABKY M M opu-
cymu 16 e artpuGyIHBHAL yobisgenia, uro u norepnhemeny, takn
HT0 U OHM NPUSHAIOTDL HAIMYHOCTH 0PABA KAIVIOLATOCA K Hapymiedic
ATOr0 1PaBa) YBUAATD Bb CAYIMBIIEMCA arrpeensHoe rhitcrRie [DOTHBD
OIHOr0 13%b CBOeH Cpefnl, Hamagenie, TPeOYIOIee OTPaKeHIsA U BO3Mes-
mia: rabsb u pasgpakenie mo NOBOJlY NPABOHAPYUICHLS W CTpeMIeHie
KL 3amATh M BOsMesxin PACIPOCTPANAIOECA M\ HA HUXB. Ha nupumu-
THBUBIXD CTYNICHAXD EYILTYPH PesyILTaTOND ObIBACTH GricTpoe ofpaso-
Ballie KOMIAHIM, C0103a Il BALMTEL M MIICHLA, W ABH:KEHIE BTOr0 COMI33
IPOTUBL HAPYMHTEAA, YTOOH OPYSRIEMD W CHI00 TOGUTHCS YEOBIETBO-
pemis m Boswesuia, mecru. Cp DASBUTIEMb EYIBTYPH 3al(uTa H  pe-
IPECCLd YHOPALOUUBAIOTCS AT Opranugyiorca; ma MECTo oCyuiecTBIeHis
IPUTARAMIA U DACUPABEL & HADYMUTENEMS COOCTBEHHBIME CUJIAMH 110-
TepnBmare (caMoynpaBerso)amiu B cowsh o COOpannol mIu ¢o-
opasmerocsa ad hoc komnaniéio BCTYIAeTh XhATeNsHOCTh onperbieHasIxs
OpranossL 0GUICCTBCHHQI BAACTH (CM. HMiRe), HANPABICHAAA Ha 3aUTY
MpaBa, NPUHYIUTENsHOe MCIOANeHic, Hakasamie Hapymuteiaa ete.

. Heeworps na mambnenie (OPMEL, CYINUIOCTL DTUXT ABIEHIA H HXE
HCUXWIECKAA CBARL €b ATTPUOYIUBHOI IIPHPOLOI) I0p. HOPMB OCTaerca
01H2 1 T2 ke, mMleMt au Mu abxo o HEYTIOPAZOUCHIOK SAIMUTOI U
bemnpeccielt unu cn yhiicrsiens OPranu30BAHHON HCITOJNHUTENRHOA BHACTH,
mpambsomesi e cayuak HYMRIEL CUNY I 3AIUMTH, YIOBIGTBOPEHI
paBa W HAKa3aHIA, BO BCAKOML ciayual IBUseHie OGILECTREHIEIND
CHI'> HAXOJUTH CBOE HCUXOJOTHYSCEOe OGhICIICHIE u ONPABIAHIE MMCIHO
Bb aTTPUOYTHBEOML XapanTeph IOp. HOPME.

Hapymenie wmero MMICPATHBHOR HOPMEI, T. €. Takoil, N0 KOTOpOii
Iy, NPOTUBOCTOAIEMY O00A33HAOMY, HRYEFO HE NPUHALICKATD, KAk
CBOG, 110 ROTOPOMY eMy THIero oTh 00J32HHATLO He crbayers, 1o Lo-
TOPOX TPHBHACTCA CBOOOZHAA BOXA OGAIAMHALO IOCTYIIUTh TAKD WM
UHANE, — He MOKETH NPeACTABIATHCA ArTPEeCCUBHEIMD nbiicrBieMs, ma-
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najieHierMb, He MOAAETh NOBOAA A BAIUTAL KATOGH, HpoTECTa, MPH-
ShIBA Ha TOMONIb U BOOPY:KEHHOM TOMOLU €O CTOPOHHLL APYFHXF.

Onucannoe ncuxmaeckoe nhicraie ATTpUGyTUBHON (PYHKRIIH 10p. HOPMB
Cb PA3BUTIEN® BYIBTYPEL I UPABA BOILIOWAETCS Bh €BOIO 0YGPENb B
ubnoit macch OpugMUECEUNT HOPME W HOIYYaeTh TaKUMB O0GPA3OMD
onpexbiennoe orpaikenie u swpasceric 63 caxsoms npacn. lloasagerca
IrBaasL cucTeMa HOPMS, OPehIAL XD 1 PeryJUpyROILHXD 3AIMUTY IPABa
u nocubaersin npasonapymenia. Hanmp., psagos cb HOpPMAMH, Mpeu-
CRIBUOIAMIL UCTIONRCHIE IOTOBOPOBS, CYMECIBYeTh WIAA CACTENA HOPMD.
OTpeBIAIUXD 10CTEACTBIA HeHeHoIHeHis A0roBopoBs. Hencnoaaus-
Wiff Kh CPOKY JOFOBOpa OOASAHE YILIATUTL norepubRmeMy Takoi To
mrpadps uau 0643aHL BoaMbeTHTh eMy YORTEH, IIOHECEeHHBIe YIPABO-
MOUEHNEMS OTh HApYyWIeHid forosopa: naxbe, notepubpmiii mubers npaso
TPeGOBATD OTH USBBCTHEIND JMIL SAIUTHE WeBp eryuah ny:Rasl apusmk-
HeHIA CHAH TNPOTHBS HADYIIAOWAFO ef0 NpaBa; BTH MY 06A3aHsT 10-
CTaBUTL TOTCPUEBIIENY 3aUIUTY, BLAYACEHOCTH UPUBTAMTEIBIOE UCHOA-
neiie ero mapymaemaro npasa. B semyuak HapyileHid OXNON HOpPMH
BCIYIaeTs BB IhiicTsie apyraghmopaa, uapymenie oxmoro IPABOOTHO-
UGHIA BHE3HBACTH 31hCh 45 :KUBHH APYroe nOPaBOOTHOLIEHIE MeLTy
OTHMH JRC JMUAMI, WIM BB TQ ke BpeMA Memxy morepnbpmmms u vhms,
KTO 00A3aMnL JOCTABATH eMy SAMUTY €ro upasa. YiKe HA (PAMETHE-
HEIXD CTYMEHAND DAsBHTIA sadbyaerca CyILECTBOBAHIC TAKHXD HOPME,
KOTOPAIA CURIIANLHO UMBIORS Bb BHLY CIy4aul HAPYIIEHIN IpYIuxD HOPMb,
Hallp., HOPMA, HANAraiomad 00:A3aHHOCT HA YIEHOBL POJA OLABHIBATH
TTOMOIIb TOMY WJeny poja, IpaBd KOTOPAro HAPYMAIOTCH, ¥ MCTHTE BMberh
Ch MUND ¥AH 33 Hero npasoxapymumreno. Jia passuroro me npasa
X3pAKTePHO CYIIECTBOBANIC UBILIXD CHCTEMD HOPND, NMOAPOGHO onpexk-
JAIOIUYD TpeGoBaHle UCHONAeNis, 00e3leYcHie HCIOIHERIs, IDUHYIU-
TeJIbHOE ucHojaeHle, Boswbiuienie yONTROBE norepubsHieNy, Hakasanie
TPABOHAPYIIHTE.LT-—BO0OIIe Pery.IUPYIONEND i 06e3NeIHBAIHAND 0CY-
WECTBIIEMe M TODKECTBO ATTPUGYTURHOH YHEMIM APYrEs®H HOPMB, XOTA
OH A 5T0T0 HEOGXOMHMO GbLI0 MpuMBIETL HacwTie.

‘DakTuveckoe npuntnenie croBecHAr0 MOHYALEHid Kb HCNOJHENIO
(tpedobanist) u _(:JIOBecna}o BHIA:KEHiA HeYA0BOJIBCTBIS, MPOTECT II0
NOBOAY HapylleHida, a thump .Ooithe dusmreckol cuIi I ocTKei
HCIONHeHiA WM Hakasamis HADYIIATENS, & PABHO W CYIIeCTBOBaHIe
HODPNMB, NPEAMUCHRBAIIMEND U PeryIMpYIOLHUXs Hpumbaenie stuxs Mbppr—
cabiyers, BnpoYeMs, pascMarpuBaTh TONBKO RAKD TCHXOJOFMIECKH ecTe-
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crennoe u 00KYHOEe MOocabICTBie arTpHOYTHBHOM UPUPOIEl 0pHIRYe-
CKUXH HOPMb, HO OTHIOAB He KAk Hem3(b&HO CONYTCTBYIOIIIA HpaBO-
BHIND HOpMamb ABlemid. A Bo Beakomb ciayuyak, Hopma npasa He nepe-
¢TaeTs OBHTH HOPMOI0 TMPABA OTH TOLO, UTO (akruyecku He mpuyrknaercs
UM HE MOAETh OHTh NpuvMbHeHO NPUHYAUTE.ALIOS HCHOIHElle ed, WIH
UT0 He CYIIeCTBYETH APYTOit HOPMEL TPABa, IPEINECHBAIOLRH esa Ipu-
AyIuTe RHOe meromienie. Ilpunyismenie Bb 0GAACTH TPABA €T TOUKM
sphala Hamefl Teopld arrpUOYTHBHEIXD IIOPMDL €CTECTBEHHO, NMO HEe Iie-
00XOAUMO ¥ (I MOUATIA [PAB LA CYHIECTBEHHo. b 3TOMY LOI0KEH
AMD CUIe NPHACTCA BOSBPATUTHCA HILRE.

2. Cmpenaenic upasa ¥s 0G60MHOUE 1 3AKOHOOWMEINHOLE HOPMUPOBKTY
(no3wmusroe 1paso).

Raks ykasamo BHIMe, TMPABOBLLI ABIENMiA CYTh IICHXHIECKIE AKTH;
OHH IPOUCXOJATDH BB AYMIANS 4YeA0REMeCKUXH UHAHRHIOBDL H 3aBHCATH
OTH TICUXUMECROA IPHPOJR HTUXD HHAUBEIORB. DBosmomuo, uro 1Bd
[POTUBOCTOANEND APYTD APYrY HIIHBHZL Nepe;RUBAIOTS TOAKAECTBEHIb
[0 COEPRANIIO HOPMEL W COBMNAJAWIINL NPaBooTHomenis. A. cYlTaeTb
Il NPUSHACTDL cedd KL TOMY iKe 00A3QMIBIMD MO OTHONIeHIO Kb B., Kb
yemy B. cuuraert oGasammsiws, A\u majuro B. npurazaers. Ho Touno
TAR/KE BO3MOKHO U YACTO LNYyIagIcIpmiTo TakOe COBIAJEHIe HE Cylle-
cTByerh. Boamomno, wro RexbipcTsie pazmuuisa npaBoBHND YOb&IeHii
NPOUBOENETL JAHMCCOHAHCDH NPABEOTIOMEHL, Bb YaCTHOCTI OYAEeTS Upenh-
ABICHO TAaROe Mpurdsalie, KOTOpOe JIPYrown croponolo copehyus He npu-
3HAeTCS, WIH NPU3SHASIEA JUMB BB YACTH, U T. . OTCOIa KOU(IURTD,
clops, OopsGa, omectouctic m, MOKeTDL OHTh, BzauMoucTpedsexie 1rb-
JHXD rpyuns aogefl. Bs arrpudyrusnoms Xapawreph npasa, npu uHIM-
BUXYQUBHOMD MM MACCOBOMB PA3iUWH M HECOTJacld IHTHND HOPMD,
KPOETCA ONACHOE B3PEIBYATOC BEINECTBO, ICUNMYECKIA HCTOUNHRD pas-
PYUICHIA, 3JM00E M MecTH; W HecOMALHHO, YTO MHOrie MHJLUOME J0ei
Ha 3eMab morepmbau cMepTh, W MACCH 'eN0BBUECKUNT COIOB0BTL ORIN
DAaspyIneHK u ucTpedueHn BeabjicTBie JIMCCOHAHCOBD ATTPUGYTHBHEIND
MOPWH H HEeCOBNALEHlA NPOTUBOCTOAIIMND NPABOOTHOUWIEHIA. JTUME 005~
ACHAETCA OTYACTH HHCTUHKTUBHOE, OTYACTU CO3HATE]NBlIoe, JO IOBCe-
wberno sambuaemoe, crpemienic moged kb sEpaGorTRb, npusnadio w
YBALEHII0, TaKb HASHB. MOSUTHBAALO NpaBa,—Npasa, omperhiseMaro
HO 0H00ODA3HEIMDL And Bebxnh, BAAIITE-pACIO3NABAEMKIME TPAIHAKAMD.
OcHOBHEE TULB IO3UTHBHATO TIPABA COCTABIAOTH OOHMYIIOE NPABO U
3akOHH. OORYIAA AOPMA MpPaBd ecTH HOPMA IIPaBa €0 CBOCOGPABHEIMD
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OCHOBaHIeMb 0043aTeIbHOCTH, Ch 0COOKMB XAPAKTEDPOMD U HCTOTUHROMD
ABTOPUTCTHOCTH: H3BBCTHOE TNPABUIO IOBEAEHIA NPHAIAGTCA 00A33TeNb-
HOI0 HOPMOIO IIPaB2 TOTOMY, Y4TO OHO COOGMIOJAJ0CH DaHBIIE, UTO TaKD
NOCTYIAJIM OFUBL M ABIEI, YTO TAKOH YCTAHOBUINCI, 3aBENCT TOPAAOKD
U T. . ITO €BOEOGPAZHOC ICUNUYCCKOE ABICHIE ¢HOCOOETBYeTDh BE 3HA-
YUTEJIBHOIN ¢Temenyu YCTPAHEHI0 KOH(IMETORD lIPABOOTHOWICHIN, THMT Bb
ooaemeit crenenu, ubmn cumsnbe ypamenie kB 0Gs1yaANs U THMT 0HO-
oopasnbe u madnounbe oGeriam. Cb DasBOTIeMB KYABTYPH TO ke CTPE-
M.feHie KD IOSUTUBAIM JIPABA BEISRBACTH TOABICHIE W Pas3BUTIE 3aK0-
HOJATEALCTBA, T. €. TAKHXH ATTPUOYTHBHEIXH HOPMDB, KOTOPHIA BO3HU-
KQIOTh HYTeNL OO0BABJENd BOJM €O CTOPOHR UIBKCTHHXD Opragosb
0OI{eCTBEHHArO Co03a (HaLp., cobpaiie crapbimuns, bue, KHI35), YTOOH
3pBCTUBLA TpaBmIa BUpelh NPUAHABAIMCH O0GA3ATENLUMMH, W IOLYU-
jelld 3TOMY BHYUCHIID €O CTOPOHRL TPAKIANE.

Pasputie mosuTHBHArO MPaARa, KAKh YBUNHMB HIUKe, HAJICKO He BLI-
thensiers 1 He aummaers Booand suagenia ThXT LarTpudyrHBHEIXE YOE-
KICHIH, KOTOPHIL He BEBOJATL CBOErO) ABTOPUTETA U3H KARHXB-THGO
BIbIIHUYG TPABOYCTAMOBHTEIRHENT/ PAKTOBY (00KHYHOE cOG.I0IeRie €0
CTOPOHH JAPYTANG, Bexbnie) AWKOTOPHA MH BEH OTAMYIE OTH NO3UTHB-
HBIND MOKEMD MASBATH wiglnyuwmugibiiy NOPNAMA TPABA.

Cp apyroft ¢ropomel, ABICHIC IOIUTHBALIM, BB YACTHOCTH CYIie-
CTBOBaHle OGFUHEIND HOPMB, H HCKIOYENo M BB cdeplb mopmp umeto
IMIIEDATUBHArO CBOHETBA, Ge8b aTTpnOyTUBHArO Xaparrepa. Tars, Hamp.,
HOPMEL, EaCAIOUACA FOGFEIIDIMMCTBA («IIPIOTH CTPAHHUEA»), YACTO M0-
JYYal0Th Xapakrepb BechbMa IPOYHO YCTAHOBHBLIMXCA OORMHBIXD IOPMB,
ne uMba Bb TO ke BpeMd IOPUIMUECKATQ XapakTepa, HE XABAA CTPAH-
HUKAMD IIPAB2 HA TOCTENPIUMETRO.

JThwn me membe GoraToe passaTie, a PapHO CcHJIA U 3HAMEHIE ITO3H-
THBUEIXS HOPMB €CTh BEChMa XAPAKTEePHOE M THOUYHOE BL 00JaCTH
npasa ABienie, HaxoxdAmeeed BH THeHOH IICHXOJOPHYECKOR €BA3M CD
ATTPUOYTUBHEIMG XAPARTEPOMD OPUAMICCKUXT HOPMSE, — HCOOXOLUMOE
remedium Toit Paz3pyIMUTENBHON CHIB, ROTOpaA IIPU OTCYTCTBIM OJHO-
oGpasmaro mabsaona KIA onpexbienia HMpaBOOTHOLIENINH Kopemurca .Bb
a1TpAOYTHBHOA (YHKIIM I0DUIMYECKUXD HOPME. :

3. Cmpenaenie xs cydednomy pazdupamerscmey.

[To ThMB ke MCHXOTOTHISCKUMB IPUUUHAMND, KOTOPHIA CHOCOOCTBYIOTD
00Pa30Bamil0 JO3UTHBHANO NPaBa U RL YACTHOCTH TOABIEHID 3AKOMO-
JATeNA, ATTPUOYTUBHAS (PYHKOIA OPUAHYECKUXD HOPMD BHI3LBACTE Kb
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JKHSHM CYIBI0 M cyAedmoe pasduparenseTBo. TORISCTBO 0PUAUISCKHXD
IOPME, KOTOPRLL IIPUSNAIOTE 005 TPOTHBOCTOMAIIA CTOPOHK (CoBUAJCHIE
UATYHTHBHKXD HOPMDB HIH e TOTOBHOCTh IOMUANMUTHCA OOHYAID MK
3aKOHY), He YCTPAHAETH e€llle BOSMOJKHOCTH HECOBIAJEHiA NPABOOTHO-
MEeHIH U WCTOMAWKA OIACHHXD KOHN(JIUETOBB, BLIBHIBAEMBIXH ATTPUOY-
THBHOI0 (yHENien. JLIo BL TOMB, YTO MOMETL BOSHHKHYTH Padiuvie
B3LIAJOBD OTHOCHTEALHO Mpumbnenia HopMb Kb fammoMmy cayuato. Hanp.,
06% cTopoBE A. m B. TpH3EAIOTH OOLIYI HOPMY IIpaBa, HO KOTOPOI
JOTOBOPEL JOJKHE MCIOJHATHCA, O KOTOpo# o0bmammoe mo jxoroBopy
JOLERO OHTH XOCTABJACHO TOMY, KOMY jamo Osuio oOhitamie; vhwb He
mMenbe A, Ha ocHOBalM BTOH MOPME IpPeIbABLACTs Kb B. Tania npu-
TABAHIA, KOTOPHXH 3. BOBCE HE IPUBHACTD WM KOTOPHLI OHB IIPH3HAELTH
TOJAbEO BDL 9acTW, MOCHBIHINA CCRITAETCA, HAIP., HA TO, YT0 HA CAMOMB
abaxb porosopa He GhINO, 8 ORIG TOJBKO IIYTIMBEIL pasroBops 06e3n
cephesnaro Hanbpenia cosiars 00A3AHHOCTR, M TpaBa, UIM, NpA3HABAA
HaIUYHOCTh 10TOBOPA, OHL HE TAKh TONKYETHh COJep:Kaple U CMEICIEL
rapnaro odbuania, kars A, WM L YPBEPEKIAETS, UT0 IIePBOHAYAILHO
naanoe oflmanie 6HI0 WO CMECAY FAJILREAMANG yroBOPOBS H3MLHEHO
BB TAKOMb TO HANpaBieriu igr. wh OT6lofd 0ueBUJHO, UYTO NO3UTUBA-
Hid UpaBa UIH TOEIECTBO MNTYWIUBHEXTD HOPMD JUIIL OTYACTH Ipery-
NPEEAATh €TOMAKHOBEHLA, W), 9T0 JIJd UXH NPEJOTBPALleHld HeoOXOLUMEAL
eme gaapubiimia cpeficrBa, HAMPABICHHHA Eb phiuieHild KOMKPETHHINE
CIIOPORD W YCTPAHEHIID NUCEOHANCORD KOHKDETHRIXD MN[ABOOTHOUICHIH,
CIIOPOBL U CTOJKHOBEHiH, BO3MOKHHND U TIPU OTCYTCTBIU HECOBNAjIeHiA
HOpMb mpaBa. TaRuME cpeJcTBOND ABIAGTCA OOpamenie CIOPANEND
b TPEThEMY, HE3QUHTEPEcOBALHOMY JHULY Ch NPOCLO0I «PABCYAUTH»
UXD CIOPB, T. €., UscHbIoBaR: 006CTOATEJBCTBY, BHCKA3ATh CBOE MHbBHIe
OTHOCHTEJHHO TOI0, HA YTO OJHA U3 CTOPOHD IO OTHOIIEHIIO Kb APYroi
wix 065 B3aUMHAO MOTYTH IPUTA3ATh, Kb yemy oRL o0asamel. Hnacrus-
KTHBHOE YYBCTBO WJIH CO3HAIle €NACUTENBHOCTH CYI2 U HeoOXOJUMOCTH
HoAvYUAeHIA ero phimenin mpoaBagerca u mabaojaerca Bb pasauiabi-
IMUXT 00JACTIXh OOMECTBeHHEIND ABJNEHIA, HAUUHAA C€b XBTCKOA KOM-
HaTh, TX5 BB PONM CYABM BHICTYNaeTh HAHA WA MATh, M KOMYAI OTHO-
INeHiAMA My MOTVIEeCTBEHHRIMH MepikaBaMH, KOTOPHEL CBOM OPUTH-
yeckie cHOPH OTAAIOTh HA phHieHIe MOHAPXA TpeThedl JMep:EABHL KM
UABIXD He3AHHATPECOBAHNHXD MMk, Bb wbRoTopEIXE 06:12CTAXD DT TCH-
XHUeCKas TeHJEHIIA, CBOMCTBEHHAA UpaBy, AOCTHIJIA BechbMa IIPOYHATO
11 onpexbIeHHAr0 BOILIOWIEHIA Bh MOCTOAHHEING CYACOHBIXE YUpe#kje-
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qiAXE, KOTOPHA ABHCTBYIOTL 1O TOYHO ONperbleHHHMB HOPMaMb (TPO-
IecCyaJqbHO¢ TPaBO), W NPETOMB He TOALKO BB caydab 1(o6pOBOIBHATO
COITACIA CMOPAIIAXS Ha CV/Ie0HOe PasGupaTesbCTBO, A 10 NPOchdh OfHOM
U3T CTOPOHB ¢b 00:A3aTelbHOI0 cUn00 phmenia u ga1 THxs CTOPOHS.
ROTODEIA He IPOCHIN O TakoMb BMbmareasctsb (a paBmo Jid Opra-
HOBS HCHOJHATENLHON/BIACTH, KOTOpHE 00A3aHH €O/ BACTBOBATE UCTIOI-
Hemilo cygeduaro phmenis m, BB eaydab magoduocrd, npumbnmrs xia
aroro npunyarreasHsis MEpH). BB ApYyTUXD 061aCTAND, Rakh, HaNpU-
whps, BL Me:EIyHADOJARKXS OTHOMEHIAXS, T4 TEHICHI1A TAKOM IPOUIoil
OPraHu3alil HE JOCTHINA, A MPOABIAETCS JUUIb CHOPAJHYECKd W
¢BOEBF0 CYLIECTBOBANIA Ipefmoraraers coraacie emopamuxs. CyxeGroe
pbmenie koanmsit He cocTaBIAETh, TAKUME 00DA30MB, IOCTOAHHATO H
He00XOAUMAr0 IpHAHAka (MOCTOAHAO M HEOOXO0/UMO CONYTCTBYIOLIArO
ABJeHia) IpaBa M He CVIIECTBEHHO A TOWATIA Opasa, a IPeJCTAB-
IeTh TONBKO ECTECTBeHNEI W  XapaRIEPHEHiie HCUXHYECKid IPOXYRT:
QITPAGYTABHON GyHKLiM 0pHILIeCKHED HOPMh; HPAHATIC €ro BO BHU-
MaHie He HeoOx0IuMO Mid onpexlbiienid mpana, #O MOJE3HO ATA Xapak-
TEPACTHKE 3TOH CBOCOOPAINOH 0GAACTAYIENOBEUCCKONT NCHXUKH.

4. Pacnpedwiaumeavrocd OPRAHRAIOHHOE FHANEHIE AIMIRPUOYMUG-
HbLLE HOPMS.

Cymecteo 1 0COGEHHOCTE) JOPUAMICCKUXT HOPMB €OCTOUTD BB TOMB,
yro omb Hopmupyors attributie, crhpoparexsno, m distributio; pery-
aupya Eaxbaenie, omBupouaBOAATS pacupexbieHic PASHEING OTArD MEKIY
JIOABMH, BB YACTHOCTH XOBAMCTBEHHBIXL OJarst U BAACTH. 11 mesaBu-
CAMO OTH TPABA, HE TOJBKO JIOAA, HO H JKUBOTHALA MOTYTH JOCTHIHYTE
W 0CTUTAIOTH WCKIIOUUTENbHAr0 00Jajamisa BEIeCTBEHNHEIMA OIaraMH
HIH BAACTE HAID APYIHMM KHBOTHBIME wmt Jogsma. Hamp., Bopona,
I00MBINAA W JAEPKANAS EYCOKH CHIPY, 00NaNaerh STAME «XO3AHCTBEH-
HEIMT OJaroMb»; KOMIKd, NOMMABIIAA MBUIE M IPOH3BOLAINAL C€h HCIO
OXOTHUYDLH YIPAKHCHIA, UMGers I OCYIIEeCTBIAETs CBOK BIACTh TaLb
atayb Gorbe cnabrvs mmBoTHEMB. Takoe «(usmieckoe» 00131aHIe
TOCIOACTBO MOKETH PACIPOCTPANATHCA JMHINB HA BECbMa OrpandieHBoe
KOJAMYECTBO BeIeH MM MHUBEIXH CYUIECTBD H MpPEICTABIAETD CBA3h He-
MPOUHYI0 H IEHOCTOAHHYI, KOTOPAd HMEHAO 3aBUCHTDL OTH IPOJIOJLEERIA
QusHYeckOf €BA3N U (UIMYECKArO NPEBOCXOACTBA He TOJBRO HAXB IIPel-
METOMT 00aIaNs] Wi BIACTBOBAHIA, HO U HAXH THMU APYrUMI 0cOGAME
CBOEr0 DOJA HIH MHOTO, KOTOPHA MOTYTH HAXOMUTHCA BOIU3M M CTpe-
MUTBCA OTHATE Foomuy. Cosebmb unoi XxapakTeps W HHOE 3HaveHie
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unlers To pacnpegbienie BemIeCTBENHEIND U HERENECTBEHHHINT GJalh
U BJACTH, KOTOpPOe BB velonbyecromdb odulecrsl cos3iaers ABjIemie o
IOHATIC MMYNIECTBa M (GOTATCTBA, BAACTH H MOTyHIecTBa. 3abeh MEI sa-
MhuaeMb, HampumEps, Goravei, KOTOPHIMD TPEHALICLATH «HecMETHHI»
foraTcrBa, MOTYIIECTBEHHEIXEL HOReMmTexedi (imperatores), BracTByio-
MUXD HAZh MaccaMu mofeil. O ¢usuyeckoms npeBocxoicrsh, Qusmye-
CKOH BIaCTH W (JH3HYECKOMB O0IAIALIM, Aep:kamid, suheh pbum  Gwirp
Ae MOXKETH, & MeKAY TEMB rpoMaIHBAd MACCH XO3AACTBEHHKXE GJAlD,
HAMp., GOJbMIA NPOCTPAHCIBA MAOJOPOJHON 3eMIH, O0CTMOTCA 3akphi-
JEHHRIMH 31 HUMH K2KOI0 TO HEBHIUMOK, ITI0 MOIHOI ¢BA3LI He TOILLO
BT Teuemle Beeft MXD KH3HM, BO BpeMA Oe3NOMOLIHArO MIMJACTUECTRA
U APASIOR €TapOCTH, HO U «BBUHO U mMOTOMCTBEHIO», IIEpexoN:T, Hatup.,
Kb TOMY, KOMY NPeIbh ¢Meprhio Biaahieldb UXD 3aBBIIANL; TOUHO TAKAe
BJIACTD TAZh MACCAMH MO:EeTh NPHHANIEKATH APAXIOMY CTAPIY U Jepe-
X0JuTh Ha «Hacalanmea mpecTodar, ROTOPEMY Beh cUMTAOTH 11e0GXO0-
AUMBIMD TIOBUIIOBATHCA TAKD K€, KAKhTIOBUHOBANICE BenbHIAMT oTI
ero. s mpousBojarea 9ta cBoeoGpasEsLa Apneflia, TEME 00BACHAITCA
onn? Ilpomssoxarea oHE IOPUNMMGCREMT WOPMAMY, OOLACHAIOTEA OHH
ATTPHOYTUBHOI CHIOK OPUTUMECRUXTE JIOPMT.

Bemtecrsenneia  Gxara, gHanpy, 0Ta¥ibusia 9acTH seMIH (B DIIOXY
ochol JKH3IM), ROVEBELA WAJATRUW(BE SI0XY KOYCBOTO GHTA), padouii
CKOTD... 3aRphasmored 3a orABNLIEMA MHTUBANAME WM IPYINIAME CIO0K-
HOIO CHCTEMOI IOPHAHUSCKUNT HOPMD, COSIAQOUNNT 114 ITAXD HHU-
BUJIOMB NPUTA3AHIA HA,Bogfep#anie JPYTHNT OFL BTOpAenid Bb HXD
cepy oGIaZAILA H IOTB3OBAHIL, HA BO3BPAIEHIC UML BEIU CO CTOPOIH
TOr0, KT KOMY OH2 II0 KAKUML-IM00 NPUIMHAMB TONATA, H T. 1. Baacts
TOBEJATENeH ONUpACTCA Ifa ATTPUOYTHBHEIA HOPMHL. AAIOIILA HMT TIPABO
Ha MOBUHOBENie €O CTOPOHHI APYTUXE, onpepbaaomia, uro nocak emepru
OJHOTO BIACTUTENA TAKAA Ke 00A3ANNOCTh NOATUHEHHHIND MPEKACMY
BAACTUTENO 3aKpbuidercsa 3a €ro CHHAOML, W T. 1.

Ilcaxuveckon0 CUI0K CHCTEME ATTPUOYTABNAXD HOPMB, JAIONNIND
OXHUMD IPAROBHA TIPUTASARIA HA PABHELI MOJNOKHTENLNHA XhitcrBia u
BOZJICPIRAHLT APYTUXE, COBLAGTCA CBOCOOpA3HAd CIPYRTYpa desoslue-
CRHXB OOLUECTBD, COCTOAMAM, €¢b ONHOH CTOpOms, BL sakpbiiexim 3a
orgbabasINE MERMBUaMY H3BleTHOA cymMEl Grarb, ussbernoil cgepu
HCETIOUMHTCABHAr0 00JaJaHi1, NOAR30BANiA H pacnopamenis, usbernoi
chepnt FOCIOLCTBA. K CBOOO}B! OTH BTOpAEHiA u BMEmATeaRCTBA ADPY-
I'HXDB, € APYroil CTOPOME, Bb NOJUHHCHIH MAcCh ojeit Boab o Baaciu



81
APYIEXT UHAUBHAORD, Bb OOTLeXUNeHid (OJBINUXD UIH MCHBIIHXD FPYINT
aofeli eIHmo YIPABIAKLIEC) BAACTHIO.

ITpm ussbernoms pasgmriu CHCTEMEL JIOPMT, pacipelbraomuss BIaCTD
w et QYUK U HOAUMHCHIC MEKAY DASHBRIMH MICHAMU obuienia, ooJy-
yaeTCa CAOMIAS CHCTeMa TocuTexel Buemed BracTu (KAA3b, APD, kKO-
POiL), TOAYUIEHHSIND MM TOMOTHUKORD, NOAYMICHIEIND STHMT nocabp-
HuND TAABEAMEND OpraHoBb M T. J. — CTpoelie, Hoxokee HA NUpa-
NIy Ch IAHOK BEPIUHOK H FIABOK U 1{BI0I0 HHCXOIAINEI0 CUCTEMO1
OPrAHOBD BIACTH, U HA MEXaHN3Mb, BT KOTOPOMb ETHHAA CHIA Iepe-
XOJUTH Upesdb IOCPEICTBO MePeIaTounbiND yacrelt Bp mepudepiu xbii-
cTBiA, HAM HA OPrAHASMDL b [EATPAIBELIML HEPBHHMD Y3IOMDL Ml
MO3FONME H PA3BETBACHHOI NEPBHOK W MYCKYJLHOW CHCTCMOIO )

Opragpsamia BIACTH, COCTOAUIAS BD cucremt HOPMB U NIPABOOTHC-
menifi, pacupefbIAIUYD TOCIOACTBO W TMOAYIHenle, BH3RBAETCA KD -
smusnu u onperhimerea Bh 3HATHTEALHOHenCTEIGMI  JNOTPEOMOCTREY BT
OPOUHOMT, 1 OGE3NETCHHONT OCYICCHBienia ATRPUOYTHEIOR Py HRIIH
rhXD OPUIIICCKUXD HOPMb, KOTODEA HPMUMCHBAIOTE OTABIbHANND M-
BOIAMD HIBBCIHYIO cfepy HMYIECIRGRHNADL H JUIHEXD OJars, JuIHYIO
HEHPHEOCHOBEHIOCTD M CBOGOJY) UCLMOUITENbHOE TOCHOICTBO HALb
m3plCIHNE mpeMerams BATIEGDO Wipa u 7. 1.

LKaxp weime orMbueno MopuIAveckia HOPMEL BD CHIY CBOCH arrpu-
OyTHHNOR (YURLIN BR3HBAIOTH, TPEOOBAHIE 1 HOMOTATeNLCTBO  10BJe-
TBOPEHid MOM0EHTeNdbHAT0 GYyOBEKTa H, Bb cayyal ny:,l:@m, npumbHenL
CHAB a4 ATOH whim; Wezesda—ruoTpednocTsh B CYILISCTBOBAHIM BRICIIEI
HESAWHTCPCCOBANHOR HCTIONHUTENRION BIACTH, ROTOpad OB uwbia BL
CBOEND PRCHOpAdeliu TOCTATOTAYE CHIY, YTOOH J0CTABHTDL YAOBIETBO-
penie MOTQARUTCABHOMY CYOBERTY U II0O0POTH wapymesie mpasa. Takyi
CUNY CO3XAETH U OTAAeTD Ha CIy#HeHie npasy OprauHzania o6mecrsea-
HOt BiacTH: MATBNEHARA BRICINCK) BJAACTBIO JHIA, Hanp., KHA3L, Ha-
TpiapXb. He OTMIYaAeh 0co6010 HHHBHLYAIBIOI0 (IBHYECRO0  CUIOIO,

1y Hbrorophie TEOPETHRN O0LISCTBEHHOI KIBHIL, TPEILCTABIINCEH aHasIorielr
2OPraH30BanHaro” odmeerna ¢b OIOIOITICCKIME MHITIBICIONT, b OPraHI3MOMS,
yMAIOTE, YTO OOIIECTBCHHHA ABMEGHIA MOMHO 0GBACHUTL HA OCHOBAHIN TOTO. YTO
MH 3H2EMB 00h OpPragu3MaxTh, T. €. Hd OCHOBAHIN 00IMUNEB Oi0TOrMIECHNXD Jal-
HEXDB. [P 0TOMB yhIycKaered ML BHAY, "ITO OCIORHOI OPTAHNUZYIINEH CHI00
BB TOCyZapervh Iinm nHOMB 0GLEeCTREHHOMD COn3h ABIAOTCI ¢R0eolpasHLLT TICI-
XHaeckiy ABIeHid — ATTPHGYTHRHLA HOPMU W IPABOOTHOUIEHIH, ARJEHLI, CyUie-
¢TBEHHO OTAMMUHEH OTb THXT CILTh, KOTOPLA onpexblanTh CTPOeHIe I OTIPABIC-
Hie OioorIYecKAXT TTHINBALORD.
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NOJXYTaI0Th Bh CBOE DPACIOP:LKENIC BEINKYI) KOMICKTHBHYIO CHNY Beah-
CTBI® TOTO, YTO 33 HUMH 3akphIieno mpaBo Ha IOBHAOBEHie HXB pas-
MOPAXKEHLAND €O CTOPOHKL MHOIMXD JAPYIHXD JOAeH, 4r0 MO0TIMHCHIEE
CIUTAIOTD CBORI0 00J3AHHOCTBI0 UCIOJNHATL HXL DACIOPIKEHiT; b apy-
O CTOPOHH, TOAZAHNEING NPUNALIEKATL TPABO HA TO, YTOOH BIA-
CTBYION|E NOJB30BANKCE NPEJOCTABICHHOI UMb IPABOME BIACTHIO LI
SAIUTH TPAB2 MPOTHRE ICTPABLH; TAKUML 00PA3OMD, Ha CTOPONY IPaBa
H NPOTUBS HPABOHAPYIMHTENI CTANOBUTCA, Bh cuiny nbiicTeia maabubii-
med CHCTEME HOPMD, OUPELbIaomuxt mpasa u 06132HEOCTH IIpeICcTa-
BUTEJCH BJIACTH, OPranH30Balna: o0UECTBeHHA CUIA, BT BHCOKOH cTe-
TICHH CapAATUPYIOAL TOPKECTBO U HPABLILIOE OCYHIECTRIENIe ATTpU-
GyruBHON (YNROIN IOPUAUUECKUXD HOPME.

J10My BB 3HAMATENBHON CTENGNH CHOCOGCTBYET: H TO OGCTOATET:-
CTBO, YTO Opramusaiia Bractd seperd BMECTE\eb TEMB I Kb mpoumomy
YAOBJCTBOPENLO HOTPeOHOCTH BSH cyxb, EeOpemameics, Kakh BHEME OT-
wbueno, Bn arrpmdyrusnoii mpuporh wPuIMueckExs Bopyb. Opramuzo-
BAHNAA OOLIECTBEHHAT BJACTh NOCTABIACTH IPAKTABAMD HE TOJUBKO CHIY
JJA 3AINUTH HXE NPABA, HO «CY/Ab W PACTPABY»; OHA JOCTABIIETH 10T~
J2HILIMG GeslIpUCTPACcTHOS DascMOTphHig u asroputernoe phmenie koH-
EPCTHHXD OPUAMYCCRUNG EMOpOBS mwellmsii. Ilpavbrenie npumy:sige-
Il Kb HCHOJNHEHII0 HIH Delpeccife—Haraszaunie HacTynaers spkes moeih
cymeGHaro paséupargibCTBa 06CTOATENsCTRS jAbaa W phmeria co ¢ro-
POHH TVIABH COH03AQ,  HANp., MaTPiapxa, KHA3A HIHL OCOOHXH OPraHoBh
«cyneOHOR BaacTU». ,

H npu orcyrciBin o0coGoft opramuzamia cyfeGHOR W HCMOIHUTENb-
HOM BIACTH BO3MOsKHA OOJLINAA MI MEHBIAA TapPAHTIA O0CYLIECTBIEHIA
ATTpUOYTHBIOR (yHLNIN opugmieckuxs Hopws. Hanp., npm 3acenenin
HOBOOTEPHTEING WM IMYCTHHANND NPEEIE 3eMelb CTeraiomiecs ¢h pas-
HEIXB CTPAHD U FOCYJAPCTBE KOJNOHHCTH, ¥ IO PA3BHTIA 0GbLEJUNAIONES
OPTaHM3MIU M BIACTH, NPUBHAIOTH APYI'h 32 XPYrOMBG TIPABA JIHYNArO
1 UMYIIECTBEAHOAr0 Xapakrepa, OOIUMA CHIaMU cOXBACTBYIOTH saiurh
B3AUMAGIXD UPABH W HAKASHBAIOTHL BApymuTeleid BB ciytak phskuxs
npaBonapymemriii (Hamp., «3akoE®b Jumya»), upHueMs 10 <«pacIpaBH»
moA¥ach nactymaers Ooxbe mnu meabe BHUMaTedsHOE Cyjxelmoe pasdu-
PATEABCTBO 00GCTOATENBCTBL XBia €O €TOpOHK Hapoxxoi toama. Thus
ne menbe TONBKO CyliecTBOBaHie BHICIEH ¢yAeOHOR M MCIOIHUTEIBHOM
BIACTH JOCTABIACT: NPOIHOE M HESABUCHMOE OTH PASHLIXD CIAyIali-
HocTelt ofesmevenie TOTO, YT0 IIPABOBHE CIOPH M KOWIM3IM OYIyID
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phuaenMs GesUPHCTDACTHO W ABTOPUTETHO, M yT0 phluenia Oyayrs xbi-
CTBUTEJIEHO HCIIOJHEHHL.

Hakorens, oprammsaiia BiacT# Cloco6CTBYers u Gourbe TIOJIHOMY
OCYIIECTBICHII0 KOpersdmefica Bb arrpulyTHBHON npapoxh opmIuTe-
CKAXD HODMB TOTPESHOCTH Bb 0jaooGpasi xua Bebyn m omperbren-
nocTy upasa. TH wpmwi@ueckin HOPME, KOTOPHIMH PYKOBOACTBYETCA 00-
IECTBCHHA BIACTh, B YAcTHOCTH 16, Mo koropams phmanorts nhia
cyxr, npioGpbranrs ocobmit asropurers. IlockonsEy s1H HOpME yike
0 TPHEMBHEHIA ¢o CTOPOHE CYAOBB HIH WHHXY OPraHOBL BIACTH MMbIIE
XapaxTepd IMO3WTUBHArO, OOHTHArO mpasa, oub mpioGpbraiors eme oco-
OyI0 CAHKIHI NO3UTHBHATG XaparTepa, Kakb oQ@miiaisno npusHaBae-
mpie o npuvbasemste o6atau. Ilockonsky sta mopMmr o mpumbmenis
HXD CO CTODOHHE CYAeOHOH Wiau HHOA Biactu uwbid XapakTeps HNTY-
UTHBNEIXL HOPME cyXedl u T. X., onb nyremp OgHOOGpasmaro mpumbie-
HIA MO3UTBBHPYIOTCA, NpioGphrarTd on0e6pasioe nirbuiee BHpakeHie
u Bubmniil aBropuTers, NpeBpaIialTCs’Bh HOPMBL CyAetuo (Mm aguu-
HUCTPATABHOA) UDAKTUEM, UPUIHABAEMBIS O0O0A32TCIBAEINE BerhacTsie
TOTO, YT0 MMN DPYKOBOACTBYIOTCA CYME (M BOOONIE OPraHEl BJIACTI).
HaroHeirs, BHCIed creneny OnpegbiemHOCTH JOCTHIACTT IIPABO TOI'IA,
EOrJa OOLIECTBeHAAA BIACTh NYIeMB-8aKOHOLATENBCIBA YCTAHOBILIETH
TOYASLT M ONpeibieHnrd HOPMH, KOTODHIA JOJLKHH IPUSHABATHCH BehMu
IOAJAHNEIMU U NIPEACTABUTeIAME BIACTH WM, IO kKpaitmeit whph, ompe-
ABiders, kaxoro poja mpaso cabiyers BHpeNh NPUSHABATH 0GA3ATeMB-
HEIMB, B KAKUXD 0012€E4NH, HAMD., CABIYETh PYKOBOJCTBOBATHCA OOKII-
BEIMB IIDABONG, BB RAKAXND OOJACTAXD 0043aTeIBHEIMU CIABIYeTs CYHTATL
UCEIIQUUTENBI0 32KOHH X T. 1.

Taroe mpaso, XKoropoe IOMB3YeTcA NPU3HANIEML OOMIECTBEHHON
BIACTY, MHI OYyJAeMB HA3KHIB2TH TOCTIONCTBYIOIMb MM O iuriaavnnia;
PABOM®.
970 momATie TMemBas cMBIEBATE ¢ MOHATIEMb NOZUTHBHATO TpaBA.
X510 BH TOMB, ¥TO BB HApPOXB MOKETH CYLIECTBOBATH MOBHTHBIOE TIPABO,
He IoJap3ywomeectd oQ@umiarsaunt npasmaniens, Haup., Bp nsehernoms
kracch odmecrsa mm BH M3BBCTHOM MECTHOCTH MOTYTL CYIIECTBOBATH
OpUAUIECEie OOKYAH, KOTODHX® OOIIGETBENHAA BJIACTh He NPHIHALTD,
KOTODHE Bh UACTHOCTH BAKOHOLATEBHOID BIALTHIO IPA3HAHK JIHIIEH-
HEIMI CHJIBI WM UNBIOMENT 3pavenie JOp DU M3BBCTHAING YCIOBIANT,
HaIp., TOABKO AXa phmenifi mapbermaro poga cyioss. Ecau mapono-
nacexrenie Thub He Memle PYROBOZETBYeTCA DTHMU OOHTAAMI, CUHTALTH

JI. T. Tlerpaznnrif. 3
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€OOTBETCTBEHHBIA HOPME 00A3aTENbHHIMU, IIOTOMY YTO Takh HOCTYHAIM
UXE OTIH ® T. JI., To Hecomnbnumb drbcs ectsh manumuo OOMYHOE IPaBo,
X074 3aK0HK onpexbisors, 4T0 cxbayers pbmars abma me mo HTEMB
00RYASAMTL, & I10 32ROHAMD.

BecsMa MpoOro 00NYHHXE OPATAYECEAXs HOPMB He HOIY4aeTsh OQdu-
[MiaJBHOA 3aD(MTH, BEL YACTHOCTH HE IpUIMMaeTcA BL OCHOBAHIe cyjaed-
HEIXG phmienifi ¥ He UPUBOAUTS BB JBHAKEHIe MCIOANUTEILNOA BIACTH
H CHIH IOTOMY, 4T0 opuniansHoe BMBmIaTessCrBO BL co0TBBICTBEn-
HYI0 06JAacTh OTHOMEHi, Bb YACTHOCTU NDHHY#AAEHIe Kb UCIOIHEHI
¢O CTODPONH TIOJHIiA HIM WHHXDL OPraHOBDL HCHOJHUTENbHOA BIACTH
nanmmie u 6mno 6s1 meymberno. Hamp., BB 00mactu oOnIeCTBEHHMIXD
PAsBIETEHIA CYHECTBYETHh MHOrO OORYHEIXG (M MHTYUTHBHEIXT) OPUIA-
YecKUYb HOpPME, MO €BOEMY CYINECTBY He TpPeOyIOIEXH M He TepILAm[END
offuuiansaaro BMbmarenscrsa. hasaneps, yroBopusmiica Ch APYIUMD
RABAJEPOMB, UTO OHE GYAYTH TAHIUOBATL,Vis=d-Vis, miu NPUrIACHBIILA
TaMy Kb TAHIY 4 TOJYUMBLIA ea copdfacie, IO FAHNOBAILAHME OOH-
aAMb TPUSHAIOTCA OOASATHBIMI KB UCTQIHEHI0 VCIOBICHIATO W IPH
TOMD TAaKb, UTO JAPYrad €TOpOHd NOTYUAETh NPUTASANIC HA UCIOTHEe-
yie. Ecau onbh He HACTOMHUTE YCIOBJICHHATO (€3b YBAKHTENLHOH MPU-
YHHH, Halmp., TPOcto NOTOMY, Y10 BB 3alb HoABAIACH JPYrasd Jama
ANM APYrOfl EABATEDD,€h REIOPO0 MM €h KOTODEINEL eMy MNpiaTihe
TAHLOBATH, TO APYLad €TOPOHA €ouTers cedsl 00LKeHHO0:; GPOmIeHHEIT
LaBaleps MM MYED, \Mau Opart OpOmMeHnHod AaME IOTpedyerh OTh
Hero OOBUCHAERId W YIOBNETBOPEHLI, MOXerTh OHTb JAike NOMITETh eMy
CeKVIIAHTOBD, HIH YCTPOATCA CYAh YeCTH, Hapymupmii OyAers mpu-
CY:RECHb KDL usBHHemio etc. etc., HO 0 IpHAYEKJIEHIM IOXMIEHCROIO
I BOEHHOI) BJIACTLIO Kb TaHIY, 0 Kal00b BB rocy/apCTBEHAHIT CYAD
n T. 1. 3xben phuu OsTh HE Moskerh. To4HO TakXKe TIOUTCHAHH Cra-
PHUED, UPUTIAMERANT KL 005Xy Bb KOMUARIM MOJOAHIXT JHOAeH, Dpu-
TA32CTs Ha mouernoe MECTO 3a €¢roNoMb, ¥, eclu ero IocajfiaTh Ha
nocrbgaemt Mherb, OHDL €0UTETH HAPVIIEHHHIMA CBOM IIPaBa YeCTH U
CTAPINHHCTBA, CBOE IIPABO HA yBakenle €O CTOPONEl TEXH, ube NPH-
riamenie oubs NpuRATL. Thymy ne merbe nopmal, ompexrbraomga mops-
JOEDL MBCTH 33 CTOJNOMD M MHEA MPUTASAMIA HA TOJOMKUTENLIEIA 1PO-
JBJIEHIA YBameHLd OOHKHOBEHHO (OBIBAIOTH UCKIIOYEHId) HE HOXYIAOThH
xapakrepa OQQUIIAILHO LIPU3HABAEMArO U 3ANINAGMAT0 OOIIECTBEHHOK)
BJIACTRIO NpaBa U T. [.

Cp apyroit e€ropoHs, OPQHIIATSIHMG NpHsHamieMb Bb HasBermoll
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0GJACTH MOKETh TOJNB30BATRCA I e 1I03UTHBHOE, & UHTYATHBIOE IIP2BO.
haks ysupmwn, ke, Tpereiickie CYXR y Hach He 06a3amHk caboBars
Bb CBOUNG DUIERiAND [OSUTUBHEIMG HOPMAMD, a2, DYKOBOXCTBYIOTCA
UHTYHTURHEIME NpaBoMb. Phmenia uxw roumo Tamke NPUBORATCA BB
HCHOJNHeNie OGlIeCTBeHHOK BIACTHI, KAKL W phmenia cyrors, pyko-
BOACTBYIUWNCA OORMHEING NDABOMT (HAMp., BOJOCTHEINT CYIORD) wId
3AKOHONG (HAI)., OEPYKHEXE CYAOBD).

Gt paseutiens oprammaniu Bmacty u rocnogerBymaro (odidu-
IATBHATO) TIPaBa NPOMEXOAUTH BHThCHeHIe U HCKOPeHeHie npumbnenis
CUIIBI TIOMHMO OOIIECTBeHHO BIACTH, W LPUTOMB He TOIBEO Oeaupas-
HEIXD HACIUM, HO U TAKHUND, KOTODHA HANPABICHH Ha OCyIecTBIeHie
paBa, Xo1d Ok ouo ORI HecoMETHHO U 0€3CIIOPHO U ¢h TOUKH apk-
0id ofumiaenaro mpapa. OfuwecrsenHas fuacts AOCTaBIACTS FPAk-
ARHAME 32Ty U OCYLIECTBICHIE MXD LPABS, \Bb cayyak HYEXEL 11U~
MEASETD UL 3T0r0 (JH3MMECKYIO cunyy o sMberk ¢n mhymn oma cTpe-
Murea cxbaars mpaBo npumbnenisC .cumEr epemv HCREIIOUUTETRHEING
ATTPAOYTOMD, «MOHONOJIUZH]OBATE caxys, Tounbe, mocremenno paasu-
BAIOTCA MOPMH IIPaBa, 3SaEPBINEIOILIT ) nparo NPUTYAENCHIA  UCRIOTU-
TCABHO 33 OOIICCTBEHHOK! BRACTRIO, 3aNDEIIAIONIA UACHIBCTBONHES
IEACTBIA €O €TOPOHK MACTHRIXD JUOL U COBMAOIMNA IAfd TPAKILHS
PABO HAa TO, YTOOK™OHH W\HE HOABEPrauch HACHIIAME o CTOPOHHI
APYTUXD COrpaiijadHb, YTOGE MDUHYKICHIC MOIIO GLITH Kb HINE pu-
MEHEHO TOJBED €O EROPONEF HAIIe:KANIAND OpexcraBureseii 06uEecTRen-
HOH BiacTH (Bb OupeAlIenAsINbL MpaBoMD cIyIasxh u NPUTOMDL OGHIK~
HOBEHHO JMmb 110 pasemorpbuiu xhaa cymoms).

IIponeces «momomonmsamin cims» npoucxoIuUTH B HCTOpIA Tmpasa
H RYIBTYDH MeIAeHno o mocremedno. M mpm maiumumocrs opramuzo-
BAHHOA OOIICCTBENIOf BIACTH HA RUAMIUNL CTYICHAXD RYJBTYPH YaCT-
HEIML JTHIAND NpefocTaBiderca Bh Gonbe umuu membe mmporuxs pe-
ABIAXD NPABO OCYIUECTBAATH CBOM NPUTASANIA WM MCTHTS 33 HXD Ha-
PylIieHie ¢oGCTBEHHOI CHIOI HIM BB coozh cb APYIUMU TOMHMO OG-
WECTBCHAON BIACTY (caMoynpaBcrBo). Bb corpemennprxs 1DABAXb KYIh-
TYPHEIXD TIapOZoB® caMoynpasnoe npumbnemie ewin aonyeraerca mms
Bb BECBMA HOMROTUXD HCRIIOYHTENLHEIND CAyuaaxs. Boasmiit mpocrops
HPe10CTaBient NpuMbneniio CHI Jd4 OTpaKeHis eme me coBepuier-
Hlaro mpaBoHApymIeH1A, NOKYMeRid HA TakoBoe (vim vi repellere licet).
Ho Bbp ofmwems mommo ckasars, wuro COBPEMEHHAA TOCYAA]CIBEHHAA
BIACTD SABIACICA TOYTH «MOHOTIONUCTOMB» BB Ihal npHHYEZeHIA Kb

3'-5-
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Henoufenin HOPML IPABA U HPABOBOA pempeccim 3a Hapymenie, cB-
32HHON ch mpusbHeHieMb €UJR. JTO BECLMA BAKHO U UBHAO Ch TOUYK
apbula  OOINECTBEHHATO MHP2, NOPAIKA U TapaHTd KLKIOMY Fpakia-
aany TOH cdepsl IUYHOH HEeNPUKOCHOBEHHOCTH, CROOGOMK M HHEIX
IpaBh, KOTOPHLA €MY UDegOCTABNCHH NpPaBoMb. Baarumu mocxbpcrsiamu
DTOr0 IOPAZEA TONB3YIOTCA Le TOMBLO MHDHBE TPAKIANe, HE COBEp-
MAUBMie¢ ANKAKOT0 NPABONapymenisa, Ao jAa&ke U npecrymaakd. 1Go uxt
IOCTUTAETH TOJNBLO T2 Kapa, KOTOpasd IIoJaraercd 3a JAaAmaro pojga
mbArie MO 3aK0OHY M KOTOPYI0 Tockxh GesmpucrpacrHaro paseMorphbmia
rbIa mOCTAHOBUTH cyAb. OBHMeE 3TOH MBPH OHU HE TEDPIATEH HACHIILH,
A TPoIiA BXPH IIPaBa, Te HOPAKAEMEd 3AKOIHOI0 EAPO, SaIfHUIAIOTC .
00II[eCTBENHOK BIACTLI0. PacmpaBa ke Ch MPECTYMHEEOML CO CTOPOHEI
TMoTepIbBIIAre W ero Jpyseidl Wad €O CTOPOHEL, HAPOZHOH TOMIIH, EAKb
IIOKA3HBAETH ONEITH M eCTeCTBeHHO caMo 10 ¢e6h, me aepmurca ymb-
PEHHHXD H AOJAHBIND I'DAHHILE.

Hawmbuennoo Bmme opranusamiel’ venosbueerso paspbiaserca na
MHO:KECTBO CINOUEHHRING W OObeIUHeNHHXb KOMICKTUBHHIXD eIUHHILE,
FOCYAAPCTBS UM HHBIXE COW30BB Q6meit » 1A Behxd BTHEXD CONB0BL
opramusariu Bractd AHTH, TAKD YT0 HBTP M ONUHAOA AIA BCEro 4emo-
pluecrsa 3aKOHOAATENLHOM, cyNOOHON M HCNONHUTENbHOA BiactH. THum
He menhe U BmONWE He3aBUCUMEIE COKSH NPH3HAIOTL APYrD 33 APYTOMB
m3pbeTHEA KPYPE OPaBbh U 06s3aTeabHOCT: u3BLCTIEIXG HOPME HpaBa
Bb UXB OTHOMEHIAXH, APYrb Kb APYry (Me:IyHApPOJHOE HpaBn).

§ 5. Xapaxrepunin uyeprsl mpasa. 2) Ob ToukM 3phHIA AMIEPATHBHOM
SYHRIIH.

Br npemsiiyuens maparpadlt mm yohmamucs, 9TO aTTpHOYTMBHAL
CHiA2 WPUINIECKNXT HOPMD He TONBKO caMa 1o ce6b cosgaers miaa mo-
NOEATENBHAT0 CcyOBeKTa 0c00yl0 00esleueHHOCIh HCHOJHeHId, HO H
CTY:KATH MCTOUHHKOMB TAKUXB NAIBHBAMIENL ABIGHLA, KOTOPHA Ope-
CTABIAIOTH HOBYI0 W CUIARHYI) T'aPaHTIi0 NPABHILHAFO H HEYKJIOHHArO
OCYIECTBICHIA ATTPAOYIABNOA (QYHKIU IIDABA.

Yixe 10 06CTOATENBCTBO, UTO 34 O0JA3AHHEING CYOBEETOME HE IpH-
3IIaeTCA €0 CTOPOHHI APYIUXE CBOOOAQ HCHONHUTH mim HETH, a Ipexs-
ABIASTC TpPeOoBaHie M JOMOTATeIbCTBO YAOBICTBOPEHIA, YCUIHBACTD
japiedie Bh U0AB3Y MOCTaBIGHIA YIOBIETBOpeHiA. Bosmomxuocrs U BE-
POATHOCTh HPUAY.ENEHIA Wb HCIOMINIID WM BO3Me3lld 33 HapylleHie



MOpa&IAeTh HOBOG JABIEHIC Bh TOMB ke Hampasiemim. Omo phraerca
0COOEANO TOCTOSHHO M TIPABUIBHO JEACTBYIOMEI NMCHUXHYECKON CWIION0
Ipy  CYIECTBOBAHIM BRICIedl Biuactd, 3apbayomielt ocymecTBiIenieMs
MPaBa U PAcUOpAKA0IIefica AOCTATOUHOH €uiof, 4Yro6H Upeofosbrh
CONPOTABICHIC He :KEeIAOLEND A06POBOTBHO MOBAHOBATLCA. Opranmsa-
4 BAACTH NPOUCXO[UTH IUYTeMbs DasBurid ocofofi cmereMsl arrpuly-
TUBHBIXD HOPMD, TOTPeHHOCTH BH KOUXDH KODEHHTCA, BEL CBOK OYepens,
BT QTTpUOyTUBHOA mpupoxh- ThX® OpUIMYECKUNs HOPMD, MPABIIBHOMY
W HEYRJIOHIOMY OCYIECTBICHII0 KOTOPRING [PU3BAHA CHOCOOCTBOBATH
BHICIIAA BIACT. Db TO# xe artpulyTuBHOR (QYHRIUM OPHIHICCKAXD
HOPMB, BeAYIeH KDL PasBUTiio MCIOJHUTENBHON BIACTH, KOPEHUTCHT IIO-
TPeGHOCT Bb TOSHTHBAMIE X BOOGIIE ONpPeXbieHEOCTH M OXHO0GPasid
OpaBa, a PABHO BB ABTOPUTETHOMD pPhmIeHim K ONKPETHEIXD CTONKIOBE-
Hifi nyremMd cyaa, KakoBad norpe0HOCTh BHISHBAETEH Kb KHBHU HA DALY
€D MCTMOJHATENLION BIACIBIO CYIBI U SaKoEeIATeia. Tounoe 3aR0HO-
narensHoe onpepbienie camaro cogép:ania ofiumiansHo 00s3aTENB-
HHIXG HOPUIMYeCKUXD HOPMD Wiad,/mo kpaftmeit mbph, 3akonHofaTeIbmoe
yrasamie THXD Kareropifi HOpMS, (CONepKaHle KOTOPHXD YCTAHOBIEHO
He IYTeMb 3aKOHOAATENRCTRE, WI0  KOTOpPELt ThMbh me Menbe BOSBOLATCA
Bb oQpHULIAIBH0 NPUHABAEMOe WPABO, PA3BHTIE CHCTEMEI CYLOBDL, IpH-
MEHAIORUXD (UKCUPOBANNLIA TARUND 00DA30OMT, HOPME Kb KOMEDETHEIMD
CAYYAAND, W CYIECFBOBAMIC CHILHONA MCTONMUTENBHOR MamuAN — Beh
9TH (PAKTOPH, DPUCYINIE COBPEMECHHOMY pas3BUTOMY IOCYAADCTBEHHOMY
CTPOIO, CO3AAI0TH CTOMG" MOTYHICCTBEHHHIA ¥ BB 0OINEMD NPaBUIBHO
phitcrBylomilt MexaHM3MB, ur0 A OTABABHEIXG JuUb OofduIiaIbHOe
I[PAR0 NMPEJCTABIAETH CBOETO POJA Vis maior, BHCMYI CUIYy, Kb XBi-
CTRII0 KOTOPO@ UMB MO:KHO b yBBpeHHOCTBIO W HeoGxoguMo mpumb-
HATHCA, H HKOTOPOH HeOoOXO0IAMO WOBHHOBATLCA HE3ABHCHMMO OTH TOTO,
COOTBETCTBYIOTH AW OTAGABHEIA 9acTH TOCIIOACTBYIOIICH €HCTEMEl OPaBa
UX'> HHTYUTABIHIME HOPMAMD WM UHEIMT YOLageHiams.

Bp arrprOyrusHOil npupox’ HpUIHYECKUND HOPMD, KAKD «ATOMOBLY
IMPABOBOTO Mipa, Kakb «RIGTOYeKb» NPABOBEINDL OPranM3MOBbL, SAKTI0-
1aercd, TAKAME OGDA30MB, HCTOYHUKD TOABIEHlA BeIUKOA CHIRL, DPas-
BHUTIA MOTYIIECTBEHHAr0 W NMPABUABHO XGHACTBYIOLIAr0 MEXaHUSMA, [OJ-
YAHAIIATO U HECOrIACHRIXH, YETPAHAIIAr0 M HOJABIAIONIALO COIpO-
THBJIEeHIe U Tipufawomiaro Toil aftributio, KoTopas BakJw0YaeTedi BB
mopuh mpaBa camofi mo ce6h, ocob6yio kpbmocts, ocoGhui XaparTeps
xenbsnofi HeoOxomuMocTu—-Bexbacrsie mopuep&kkm stofi attributio cu-
CTeMOX ADYrAXT ATTPUOYTUBHOEIXD HOPMD.
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Ba ammpubymusnoii fyniuin HopMs npase aax.umounemcs ecme-
CIBEHHbIA  UCIOUHUKE  CAMOYROPADOUEHIA &  CAMOYKDRWRACHIA  IMON
(ammpubymusror) @Gyrruin npasa.

Paponn ¢p a1ums nonoxkeniems ana o6meit XaPaKTePHCTARA TIpaBa
neoGxonumo oTMBTHTE crbuyoinee BTopoe momdoxemie:

Ammpubymusnaa  @iynruyia wpuduieckurs wopus ocaabasems w
YMARACIE SHAUEHIE UMRCPAMUBHOE iyrryis.

ATTPUGYTUBRAI XapakTepd ODHAMYECKAXL HOPMB, CO3JABAT BA-

HYI0 POJb JULT JULA, TPOTUBOCTOALAr0 00dAsarmoMy (acquirere, habere).

00BICHACTD TO ABTEHie, Ur0 BL NpaBb IMUHOCTH 00A3aHHATO, €ro 0T-
HOMeHie Kb HOpMB, Kaks AMICPATHBY, ero MoBegeHie W BOLA JIHIIAKTC
eMUHCTBCHHO BALHOH, pbmamomell poix u NpespamaTcs NOTEACH Bb
HeBa:EkHOe M N000YHOE CPEIcTRO JAJNA  JXOCTABICHIs YAOBICTBOPEHIA
YOPaBOMOUYEHHOMY.

Cb Touru sphbHia HOPME NpaBa METEPECHONE BAkKH0, ITOOH yiIpaBo-
MOYEHHOMY (DOJIQ:RUTENbHOMY ¢yOBekTy) OO0 | HOCTABIEHO aceipere
(IONOKUTENBHNA 00BERTS), Yro0iy OKIO, YIOBIETBOPEHO ero IIPUTA3a-
gie (MOMOKUTENbHAS CTOPOHA HPABGOTHOIIENIA), UTOOH OCYIeCTBUIACD
arTpAOyTUBHAA QYHKIiA; U0 WKE \Kac@ercd UMIepPaTHBHON (YHELIM
HODMEI, €A BO3WbBicTBiA HA BONIO ©OABANHArQ, OCYIIECTBIGHIA OTPHILA-
TeJIbHaro o0nerra (dares, facere) m oTpuIATeNbHOA CTOPOHE NPABOOTHO-
menid (Mcnoanenie ofA3aHEOCTI CO CTOPONH OTPUIATENBHALO CYGBeKTa).
TO 9Ta CTOpOHa AbIa, He eAMHCTBEHHO BAEHA I MHTEPeCHZ, 2 I0TIACT
UHTEPECHA TOJBRO Bh KAMEcTBL cpemcrBa M NMPHTOMD Ie BCErja ejuH-
CTBEHHO BO3MOMHANQ CPEICTBA JJA OCYNIECTRIGHIA ATTPHOYTHBHALO
adiperra.

JT0 BelleTh KO MHOIUME CBOe0GpasHEIMG ARjieHiaMb BB cfeph mpasa.
KOTOPHA OBUIA GH HONOHATHH U HEOGBACHAME NPY HENORUMAIIN ATTpH-
GYyTUBHOW NPAPOXE! IODATAYECKUXb HOPML, NPH OTOKJECTBIEHIH UX1
Ch OJHOCTOPOHHUMA HMMICDATUBAMH H 7. I YkameMt HBKOTOPHA HAAR-
0oxbe XxapaKTepHEA ABIEHIA 9TOr0 POJA:

1. Hcnonmenie HOPMH TpaBa BO3MOKHO 663 YIACTIA H KaKOA-THG0
REPTBH, KAROro-im00 MHUIYCA €0 CTOPOHH 00GS34HNAr0, JAmb GH ORLIL
AOCTABIEHD CIBAyeMHii IIOCT yapasomouenromy. Hamp., nieMAHDUMEL
HajbIaIs JONrOBh, KPeJETOpH OGpPAMAI0TCsA Kb ero Jaxh; Aagd yiLia-
YMBAETH JNOJITU (MOKEeTh Omth, Oesh BhIoma muaeMammuka); TpeGoBamie
HOPMEL  IPABZ  YRAOBJETBOPEHO; ULPABOBHA O0A3AHHOCTH ILIeMJAHHHLA
UCIIONHEHR; Ch TOUKHN 3pbmia mpasa Bce BBH mopauks.
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JT0 ABIenie, WCMONHEHie TPEOOBAHIA HOPMHL MpaBa HE CaMAMD
00A32HHHIME U HE HA ero CpeicTBa, IPeICTaBIAeTh BECHMa XapakTep-
Hoe mochbacrBie W HOATBEpA&IEHIe ATTPUOYTUBHATQ XapakTepa pEAH-
UECKUXD HOPMb.

HpaBcTBeRHBA, YHCTO UMICPATHBHEIA HOPMH, KOHEYHO, HE YIOBIE-
TBOPAKNTCA W Te HCHOJHAITCA THMB, 4T0 KTO HUOYAR Apyro# cibiaers
3a Mema 10, 1o mMobk cabxoBaxo cpbmars. Il6o cMmucan HpaBecrBeH-
HHXb HODPMB, KAKb YHCTHXb HMIEPATUBOBB, COCTOUTH HCKIIOYUTENEHO
Bs BO3LLHCTBIM HA4 HAUy BOJIK, Bb OJHOCTOPOHHEMD MMOVIBChE Kb
facere, dare, a me Bb jocTasieniu aceipere AN JAPYIAXE.

2. Thmp Goxbe nmomarno w ecrecTBeRHO C€h TOUKH 3phHia aITpH-
OYTABHOM NPUPOAH IOPAAMICCKUXD HOPMB, €CIH HOpPMa IIPaBa IPHUs-
Haerca VAOBJIETBOPEHHON) M UCHONHEHHOW Thub, 4ro acclpere, ILIOCH
JIA  YOPABOMOUSHHATO JOCTABIEmh IIyTeMb (IPOU3Be/eHisA MUIyca Ha
cropon of4sanmaro, Xora OB 9T0 HepelBUkeHle OBLI0 COBEPMEHO U
He CaMUME O00A3AHARIMG, WIH [JaXe JPOTABS | er0 BOJH— «IPUHYAH-
TearHo». Hanp., moxumia wiu cyaeGHHA NPACTABD CHI0K OTOHPAIOTH
y 00ssaHnaro TpeGyeMyio IiA VIOBJIETBOpeHisd yNpaBOMOYeHHAro IBH-
HOCTh, TEPEARIOTH YIPABOMOUSHHOMY, W 9PUMb OCBOOOKAAETEA 0043am~
HHi; ero 00:43aTe1sCTBO HENOMNENQ; TpeboBaHic HOPMEI NpaBa  YAO-
BJCTBOPEHO.

3. Op rvoii sxe towkm 3pbHLA, KOTOpas O0LACHAETH HAMB BOSMO-
HOCTh HCHOONHEHLA HOPMD WpaBa myreMd BMEMATENbCTRA NOCTOPOHHMST
JUITh, ISHCTBYONUXS, OTH /£BOEr0 MMEHH, ABIacTcad NOHATHEIMB U TO
cROROOpA3NOe, Hrpalonige BechkMa Epynuyio poas Bb cdeph npasa,
ABJENie, KOTOPOE MA3HBAGTCA #npedcmagumervcmeoms, IOpuxae-
CRlA 00A3RHHOCTE MOTrYTH OLITH HCIIOIHACMEL npé;tccré:i;ﬁTSJIeM% 0043aH-
HAr0, TPETHUMD JUIOMb, ABACTBYIOMUME OTH UMENH 00A3QHHATO, HAID.,
ero ONEKYHOMB, YOPABIARIIEML ero uMbHiCMb @ T. 1.

H gra uenonneHid HAMUXT HPABCTBEHHKIND OGS3QHHOCTEN MBI MO-
HeND TOJb30BATECA TOMOIIBI0 APYIUXH JHOB, HANUP., 0KA3aHie TOMOIIU
OJuaneMy BO UMA HPABCTBEHHAr0 JOJATa HE Tepdaerh CBOEr0 HPAB-
CTBEHHATO X4PaKTepa W ¢BOefl HPABCTBEHHOHN IIEHHOCTH OTH TOr0, 4TO
naaHle ObLIO ¢OoBepmIeHO He ¢OOCTBEHHOHIMM DYKaMH A2I0LIaro, a Ipu-
cnano mo mourb unum upess mnociaBHaro. Ho mocnammmii aABmzaerca
3r5Ch TOABKEQ OpYlieMb HCOOTHENiA HAIeH BOJNHU, TOYHO TAKD Ae, KAKD
HamMa PyK2, Takh YTo AbiicrBie, HeNOAHeHHOe (H3HYECKH JADYIAMD,
SABISETCS TCHXONOIMMGCKH HAMAME ABACTBIEMB, TPOAYETOMD HAMIEro
phinenia, Hawei BOMM.
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CoBchynh HHOH eMBICAD UMBETH NPENCTABATENRCTBO BE OpUAMIC-
CkOME cMBICHB. OHO cOCTOUTE BB €AMOCTOSTENBHEIXD BOJEBHINT AKTAXD,
BE CAMOCTOATENBHRIND JIEHCTBIANG JPYroro, BL MCUONHEHIA coOCTHOI-
HEIXE PhilleHi TpegeTapuTens ¢b oTmeCcemieMs OPETHICCRUXD OCTHbI~
CIBLE OTUXB ABHCTBIEl Kb NpeACTaBIIEMOMY, KL TOMY, OTb YbEro MMCHU
mpomssofarca sru rhicrsia. II Bors, ecom mpegerasutens 0Ga3ammaro
(s0ra Gesb ero BhIoMA U Zemamia) ZOCTABUTH OFH X0 HMERM YIOBIe-
TBO]EHIE YUPABOMOUCHHOMY, TO HOPH3HALTCA, UI0 OOASAHHANE HCHON-
HIO'G  CBOIO  00ABAHHOCTL (9epesh NpPEeNCTABATeNd), Uro OHD BIoank
YAOBIETEOPUISL TPeOOBARIANE mpaBa.

Takp Raxt ucnoimenie opUAAYECKEX’ OGAIANMOCTEN MOKETH po-
HCXOTUTE TYTeMb NPeJICTABUTENLCTEA, (esh yuacTid BoaM o6sa3aHHALO,
TO BIOMHE ecrecTsemmo, uTo 1 Takia ybicTBi KOTODHLA U3MBHAIOTT,
YMEHBIIAIOTH, YBEIMYABAOTh HUIM YCTAHOBIMIOTH WOPUAMUECKiA 00I3aH-
HOCTH (HAIp., BaKMOUEHie JOrOBOPOBT) MOLYTE COBEpLIATLCA YPesh
IpefcTaBaTeNd 0043aHEAT0 OTH UMEHH AOCHTIHARO.

Cw 1pyroft cropouu, yroBIeTBOpeHie HPUTASAHIA yNPABOMOYCHHATO
To¢ He Tpedyers mempeMTHHO @ BeeEaN, yuacTia BOJIM H OCOOHYE
ABACTBIA CO CTOPOHE €AMOTOAYIPABOMOYEHHArO. Cnbayemrii mab mo
PABY ITOCH MOKETDL ORITH' ZIOCTHIHYTSE He TONBKO (e3h yuacTia ¢b
MOGIl CTODOHH, HO U (e3b, MOMOI KOF0 OH TO HU OLLIO. Haump.,
O0ASARAEIL J0Jmenb Bhulh BCHAXATH KYCOKL MOEr0 I0XA, BO3BPATUTD
B3ATYIO HA BPEMA BEWIh, YIIATHTH MOA A0iars BB Gamkh M T. Im.; acei-
pere MOkeTh OuTb 31BEh _FHCTO NACCHBHHEIME ABICHIEMS ¢ MOGH €T0-
DOHAI, BOBCE HO TPeOOBATH MOET0 yYacriA: AONG BL GamkS yIIauems,
BElIb TI0M0AeHa BL MOGH KBapruph, Tode Bemaxaio, W Moe NpPUTA3A-
Hie YAOBJICTBOPEHO, XOTA A, MOKETD OMTb, ene 00h HTOML U HE 3HAIO.

Bt Baxy roro, wro cymiectso monyuenis VIOBICTBOPEHIA HE Tpe-
Oyersh y4acrii BOIM TOro, KOMY JOCTABIAETCA ILIOCH, BIOMMS eCTOCTBEM-
HO, MTO U 33 YIDPABOMOUCHHArO MOAeTs ALHCTBOBATH €r0 IIpejcTraBu-
Texs. Bpytemo mm 100 p. mmb memocpepcrsemmo i 4pest MOero
npexeraparend, Gespasiuuno, npioGphreno am mpurasamie MHOK0 JHTHO
WL MOUMD NPETCTaBUTeNeND A MeHsd, Toxe (espasimymo @A T. .

Tarnws oGpasons monyuaerca Becsya cBoeoOpasnoe ABtenie. Memny
ABYMA JHINAME MOETH NPOMCXONUTh NpUHATIe U MCHOAHeHie OpHIL-
1eCRUXD 003aHAOCTEH W DAsHEE Apyrie OpUIUIECKie aKTH €5 opu-
AMTECRUMH NMOCKBICTBIAMA ANA HEX® 0€3b yvacria sruxst murs. Ha
cueuh GUrYpEPYIOTH TONBRO MMeHa STUND JUIG; 00432HN0CTH  TPHII-
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MAIOTCA U HCIONHAKTCA OTh UMEHH M T HMA NHANA, KOTOPOE MOZKEThH
cOBCEME He 3HATH, IT0 HA HEr0 BO3MTOKEHA WPUIMICCKAA 06A32HHOCTD,
uro onb npioOpbas mpaso u 1. 1. IloaToMy BOBMOKHO, HAMp., M Td-
KOe dABJeHle, YTO ME:XIY ABYMA IOBOPOIKICHHRIMU MIAJEHIIAMH ITPOHC-
XOIHTH B3aUMAOS YCTAHORIEHie 00A3AHHOCTEN, MNh HCIONMeHie H T. 1.

Bn oGnacra THCTO-HMIEDATHBHEING HOPMB, KOTOPHS 06paaoTces
HCRIIOYUTENSHO KL Boab 00A3aHHATO, CrpeMaAch Crbiarbea UMIYJIBCOMD
I8 ero noBefeHld, Takoe AnieHle HeMuIcaumMo. OHO BO3MOIKHO JHAIIb
Bh CUIy arTpubyrusnoil Ipupojsl OPHAMIECKUXTs HOPMD, JUIIb Bb
CHITY TOrO, YTO pPajy HCnoJneria arrpubyTuBHOf @yHKIiA OcraB-
JIAI0TCA (e3h BHUMAHIA YCIOBIA MCHOTHEHIA UMIIEPITHBA.

Kax® npeacTaBUTENsCTRO, TAKD H APYIie YEKAIAHHHE BHIME CIAYIAH
BMbmaTenscTBa TPETBUND NUUL Bh UCHONHENIe OPUAHYSCKUNE 00A32H-
HOCTElf UPeACTABIAIOTE XAPAKTEPHYIO HUepTy \IOpaBa U O0DBACHAITCI
VRABAHAHME HAMU CYIECTBOMD NPABOBHING, JARAeHif, TEMH Bpe memfbe
BOSMOEHOCTh 3aMBHE ALficTBiit (BONEBHXT akToBbp) oOasannaro Ibii-
CTBIAMU TPETBArQ JIWIA He IIPeIcTaBIfiors oOmaro (a thyan Goake cy-
MIECTBEHHAr0) NPUBHAKA INPABOBKXBudBieHiit. Fcre Takia mpaBoBHA
00A3AHAOCTY, KOTOPHA MO:KErb |\ MCHONHATH TOIBKO CAMD O0A32HHKI
(yueTo MMIAHA 0043aHHOETH), TAKH™ITO HU TPeJCTABUTENBCTBO, HU
MHOe yuYacTie TPETBAXD JAb 31GCH HeBosMoxno. Hbroropma rmopunu-
qeckis 00a3ammOCTI TPAATANS 10 OTHOMIEHIO0 I TOCYAApCTBY (Hamp.,
cymurh 10 cosberd BL kavectsl npucaxHAro Bh eyl NPUCAKHBIXD),
CYIPyra 1o OTHOWIEHIO KT Apyromy cympyry, abrefi mo OrHOIDEHio
Kb PORUTENAMS H 00PATHO, HCIOJHUMK TOIBKO IIYTEMD AMYHBND Abit-
cTBIil 0643aHHAr0. TOYHO TAakmke €CTh W TAKLA TPaBa, OCYN(ECIBIEHIe
KOTOPHIXE 9pesh IPefCTaBUTeNd HeBO3MOKHO.

Haoswu enosamu, arrpuOytuBmas (yHENIA HOPME NpaBa o0LAC-
HAETh HEeOOXOJUMOCTh YUaCTid CBEPXD 00A3aMHArO eUle BTOPOro JHIA,
YAPABOMOUCHHAT0, U BO3MOKHOCTh TIOARJIEHIA HA JOPUXMYEcKOft Clerk
ellle M TPETHATO JIUIA, HO 5TA BO3MOKHOCTH He BCErja MPHUCYINA TpPaBy
A HE COCTABIAETH CYNIECTBEHHArO NPH3HAKA ero.

4. Iiciu HOPMEL N1pPaBa MOTYTH ~ JOBOJLCIBOBAThCA IbLiicyBieMs
rperbaro Juna Bubero o6gzaHmaro, TOCKOJILKY H 0esb ydactia BoimM
06433HHATO MOKETH OHTH OCYIMECTRICHA ATTPUOYTUBAAA PYNEOLA HOPMHL,
10 Thubs 060abe MOHATHO W ECTECTBEHIO, YTO HTH HOPME JOBOJLCTBYIOTCA
nNpu TOMD K€ YCIOBIM, T. 6. IPH YCJIOBIM XOCT2BJIEHIA YIOBIETBOPEHId
cyOBEKTy 1paBa, ABACTBIEND C€aMOro 00A3QHHAr0, XOTA OH ero moery-
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TOK® OHUIL IUIOXOMB TOCTOPOHIANS MOTHBOEL M COOGpA:KeHid (mamp.,
CTpaxa Kakoro 1m0 Bpeld AXA celd WM  Keaamis TOCTUTHYTH A
cefd Kako# JMGO HONL3H), 4 HE TOKOPHOCTH BOJM BHYIIEHII) HOPMEL,
RAKD rarosof. Mamo Toro, ecam ma uwham mawbpenie mapymuTs HOPMY
‘1IpaBa, A€ MCUONHUTL es TPeGoBamid, W TOJBKO elywafino, Haup., Mo
paschannoern wiu Beabicrsie YMCTO ABTOMATUYECKAr0 NBHKEHid He
MCIIOJHIIH €BOEro NMPOTHBONPABUAre HAMBpPEHIA HAM BEI3BAJH LI0J0KH-
TGIBHEIN O0KeKTh mpaBoorHomenia (satisfactio, accipere), To Bee, ¢b
TOYRKM 3pbmia upaBa, BH Topsukb, WGO ATTPHOYTHBHHIL pesyibrarh
GCThb NANHUIO, XOTA HMIEPATHBHATO, HWMIyILcuBHArO xkiicrsia mOpME
OpaBa OPOM3BECTH He YIAJI0Ch.

Bp 00a1acTH HPABCTBENHOCTH, KAKbh WHCTO UMIYIBCHBHBIXG HOPMb,
HAPOTHBS, A4 UCIOIHEHIA HOPME BadieH'sh UMEHHO HMIYILCH, UMEHHO
HDABCTBEHHKINA MOTHRB. :

Cb apyroit cTopoHH, BL 06aacTu UpaBasapusHaerca wephiio Ha-
JAYHOCTD HADYIUENis HOPMBI P OTCYFCTBIM YuaETid BOJU 0GA3AHHATO
HIM BO BCAKOMB ciyuad mpu orcysciBiM mporusoupasuaro mambpenia
€O CTOPOHE HapymMTeNd, HAOp., Bs eaytal HegocTaBielis yxoBierso-
PeHiA  YNPABOMOUCHHOMY TIOMUMET0 CAYIAAHOMY €TeYenild  0GCTOs-
TeIBCTRD, B Ciayuab neyfayu wa C€ropomt ol43amparo, HecoMHBHHO
HEIABMAro HUCIOIHUTL €BOW 00A3aMHOCTh U T. II.

JdTa XapakTepAAA UepTa \IpaBa Bb OTAMYIe 0TD HPABCTBEHHOCTH
yike masHo moambuenma ¢fuigcopaMum upaBa, W MHOrIe CUMTAIOTH CYLIe-
CTBEHHRIMs LPUSHAKOMBRHPABA TO, IT0 QHO PEryiupyersb TOIbEO «BHEBII-
Hee IIOBeJEHIe», He KACAETCA BUYTPEHMAre Mipa wenonbka m T. 1. Ho
9T TEOPid HempaBHILHA.

Hpexne Bcero, uro kacaercs HAPYmeHii HOpMb IIpaBa, TO Heupu-
HATIE BO BHUMAHie HATMYHOCTH HIM OTCYTCTBiA IPOTHBONPABHOH BOJM
U CBOHCTBE TOGY:kAEHIN, PYKOBOAHBIINXB LOBEICHIEMDh HAPYIIHTENA,
CBOHCTBEIHO UPEUMYNICCTBEHII0 NPEMUTHBIOMY IpaBy. Ha BHCmux® ke
CTYNEHAND KYJILTYPH, 0C006eHHO BEL 00JacTH HAKA3aHIA 3a mpasomapy-
meHle, TPaBo, HAUPOTUBD, OOHKHOBEHHO LDHHEEMAETh BO BHHMAHIe
BHYTPEHHL UPUYHAB NPUIMHEHIA 318, OCROOOAIAETh TPHUUHUBIIALO
OTh Hakasauld B cxyual orcyrcrmis IpoTHBOUPABHON BOJH, VCTAHOB-
JA€TH PasMYHeLd OPUARYECKLd NOCTBACTBIA MpaBoOHAPYUIEHId, CMOTp
N0 XapakTepy MOTUROBD, PYKOBOJUBIIMXT HAPYIIATEJNEML A T. II.

Yre Bb BHAy 9ror0 OOmIEE TMOXO:KeNie, [TO TMPABO KACAETCA TOIBKO
BHEMIIArO ToBefenis, uecocroaremsao. MoxkHo GEI0 O, IIOBATAMOMY,
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yeramnoButh T0 O0xbe uacTHOE MOJM0MEHIC, UTO BB OOJACTH #CHOAHEHIA
HOPMHI TIPaBa JOBOJBCTBYIOTCA <«MHETO BUBIIMUMB IOBEeICHIEME», TIpH-
3HaBaA 1A MCIOJHEHid ROCTATOYHNMG H3BECTHHIA BEEMHIA adierTs,
HE32BHCUMO OTDH ABIEHIA BHYTPEHHArO Mipa.

Ho u sro monoxenie mpexcraBmro GH BO BCAKOMT cayiab mouxk-
HYI0 (pOPMYIHpPOBKY TOTO 36pPHQ UCTHHH, KOTOPOe BBH HEMEL COje]-
JKATCSA, W He BHIpAXKAI0 OH cymecrBa xbaa m AGACTBHTENRHANO €ro
TIOHUMAHIA.

JIbiictBuTesbmoe MOHUMAHIE CYIECTBA MATEPECYUIaro Hach ABJIe-
Hid BO3MOMKHO, [0 HameMmy yG6hikaeniio, TOJIbko ¢b TOYKM 3phmis ycra-
HOBJIGHHEIX'h BHINE MOJNOAeHIA 00h arTpuOyTEBHOMB XapakTepd oopu-
IMYeCKAXE HOPMBE.

By cayual ocymecrBienia arrpubytuBEofl HyHKNIN, HOPMEL LIDABa
JOBOJBETBYIOTCA DTUMYL VeIrbxoyb, He TpeGyd OGYLUIECTBIEHLA BL TO ke
BpeMd umnyascusHoi ¢ymrmiu. Thun ne Membe neibsda ckasaTs, UTO
npaBo JA0BOJAbCTBYETCA uMeTo BHEWHUME nosejpeHiems. JN5io BbL TOMBD,
UTO AN OCYIECTBIEHIA ATTPUGYTUBHOM (yHKIIU MOXKETh TpeGoBaTheA
u3BbCcIHOE BHYTpeHAee COCTOAMIC (MIA ABAARenie o6a3agAaro. Hamp.,
ONERYHD, TOCYAAPCTBEHHBI YWHHOBHUED, YIPABIAINIA 1yKAMA IhHaaMu
U T. M. 00A3aHN BB THYb CIyu1aaxn, rxb pboenie kakoro aumbo Bo-
IIpOoca  3aBHCHTL OTBH _MXD OycMOrpbHiA, nNpumbHATE BAUMATENBHOE H
roGpocorbernoe yemorpkmie. Juimucnommenia 0paguieckoil 0043MHHOCTH
BDL 9TAXH H TOJOOHHNDB CAyIadxh TpeOyered HMeHHO A00pocoBbCTHOE
yemorpbuie u phinenie, WE3aBUCEMO OTH TOO, SABIAETCA JA Pe3yiab-
TATOMB 9TOr0 VeMOTphmia copepmemie noxesmaro AbficTBia mumm Bpen-
HATO HJIM HecoBeplieHie mojesnaro, o0heKTHBHO BpeiHoe OesgbACTBIE.
H BL aruxb €Iy924XTH IIPABO JAOBOJKCTBYETCA OCYIIECTBIEHIEMb ATTPU-
6yraBAONl  (YHEIIM, HE3ABUCHMO OTbH TOr0, KLakie MOTHBH NOOYTUIA
0043amHar0 Kb 3200TIMBOMY YCMOTpPLHIIO: aBTOPUTETh HOPMEHI IIPABa,
Eakh TAKOBOM, UIM XK€, MOKETH OKThH, JUYHHA UHTEpech, CTPEMIeHIe
3QCAVAMTE OJOGDEeHie W T. I, HO NpUTI3aHie YIPABOMOUEHHArO Ia-
npasjeno 3Thchk HMMEHAO HA U3RBCTHRIA IICUXUUECKld, & He THCTO
BHGIIHIA AKTh.
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F'TABA IL

0630ps ¥ KpUTHKA BaHBAMIXD COBPEMEHHHXE
TEOpifi mpasa.

§ 6. O6maa xapaxreprermra.

hars yxe Brme Gsuto ormbueno, una plwenie npoGremst o cyme-
¢TBE npaBa OELIO DOTPAICHO BB Tevemie OpONUEING croabTilt u Bh
HOBOC BpeMs BechMa MHOTQ TpyRa; ompexbaeniit cymecrsa npasa GHLIO
IPEATIOKREHO Ae0G03pUMOe  MIIQIKECTBO, HO HH OIHA USD Gesumciel-
HEIXD  MOUHTORD phmmre mpoGmeMy cymectra Ipasa me ysbnyamace
HAYYHRIMG yenbxoMs, Tant 4to Bb mocrbumée BpeMA HAYANEL TPOAB-
JATHCA CRENTULENTG HACYETH CAMOH BO3MOKHOCTH ea phIenis.

[IprBoputs m pasGupars sek NpegIoXCHEbIA Teopin 3xkch He npex-
CTaBJAETCA BOSMOKHOCTH u HagoGHoctu. Msnoxkenie maswmhiimmxs
TEOPifl UPOTIIAro Bpemenu, uMGBIIUNBEMBL cBOG BPeMA 3HAYeHie, HO
OTOWEAUMAND Bh 0061aCTh HCTIOPIHY OTHOCHTCA Kb OGIACTH ueropin Q-
Jocoin npasa. 3xBch MHLOCTAHOBUMGE TONBKO HY TAKUXT. TCOPLAXE,
ROTOPRUL 1¢ JHMEHNE 3HANEHIA H\UrpaiorTs usshermyio poIs BL cospe-
MeHHOH Hayrb mpapas

Jdaa Xapaurepurued wy HOMUMANiS OTHOMeHid IOpUCTOBB, Bb 0CO-
Getocry HOBBANIUXG fopHCTORE, Kb BOLIPOCY O cymecrsh npasa He-
ooxomuyo orwhbruTs exbaywiee.

Briteratoman uss arrpudyrusroi HDUPOAH  IOPAHYSCKUXT HOPMD
HoTPe0HOCTh BB YCTaHOBASHIM 0XHO00pasHOA 114 Behx®, HezaBHCHMOI
OTh PasHoo6pasis CYGHERTUBHRIND IODUAUTECRANT B3TIAK0BE OTAGIB-
HEIXD MHIMBUAOBB, W BOSMOKHO TOMHO OUpefbIeHnodl cmCTeME HOPME
IpaBa, a PABHO BB CYIeGHOND DBIIENiM ROHEDETHEING OpUAHYECKUXD
CHODOBL M KOMIM3IA—HOPOEAETh, CBEPND VEAZAHMEIND yike BHITIE
0COOBING IPABOBEING CUCTEMD (TTOBUTHRHOR npaso, ofauiassaoe mpaso),
0COOBIND  MPABOBEIXL  ThaTeabHOCTel (SaKOHOAATENBHON, CcyxeGHoiL,
UCTIONHUTEABHOH) u xbarenell (sakonogareiny, CYABM, HCHOJAUTE]IH),
eme 0co00e XOLONFeHie BB TOML Ee HAmpaBienim BL Burh 0coGaro
Kracca mopei — juris prudentes, yyemsxs 10puCTOBD, JTerHCTOBh,— I
00001l HAYTHO-IIPARTUYCCKOA XEATENBHOCTH — IOPUCTIPYIEHITIH.

IOpucnpynenuin, passuBaomacs u npousbraomas CrABHENG obGpa-
30MD Ha moush jus seriptum, BB ocodenmoctm 3AKOHOJATEABCTRA, MHa-
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OpaBiCHa HA TOAKOBAHIE, YCTAHOBIEHIC MCTHHHATO COJepikaHis o
00heMa TOCIOICTBYIOUIUNG [O3UTHBHBING HOPMbB, HA DA3BACHEHIe Heac-
HEIX'h, HEJOCTATOTHO ONpPeXhICHHHND H JBYCMHCICHILING BHPALEHI
3aK0HA, COrTACOBAHIe NPOTUBOPEUIH, HAXOXKIENE 1A OCHOBAWIH 3aE0-
HOBS oupexbiaennrNt phmeniit 114 TAKONG OPUIHYECKUND BOMPOCOBE,
KOTOPEI¢ HEMOCPEICTBeHHO He INpPeXyCMOTpHHEL 3aromoMb (Ta6k W OHH
pbmamics me 1o JUTHOMY UPOU3BOAY M YCMOTPhOLO) I T. X.,—BOOGIIR
Ha 3aBepmeHic TOH OOBEKTUBHON onpeibIeHHocTH NOBHTHBHAIO M
offuniassHaro mpasa, Bh KOTOPOH 9YyBCTBYETCA HACTOATENBHAA TIO-
TpeGHOCTE Bh 00JaCTU ATTPUOYTUBHRINE HOPM'H, UMEHHO BCXEICTBIC HX'D
arTpUOyTUBHON (PYHRIA.

Bt BAfy Takofl OGMIECTBEHHOR POJM JErHCTORDL, BOOGUIE juris pru-
dentes, Bmoandt ecTeCTBReRHO U TOHATHO, YTO BhH OONACTH y4eHoii
I0pUCHpyAeHnin npoasaderca (Goxbe wim membe cosmarensrnoe HIH
HHCTHHETHBHOE) CTPeMIeHie HriHOpUPOBAThoUSMBHUMBEIE W DPasHoOGpas-
HEIE TPABOBHE BILAALM OTXBIBREING MNIUBAAORG Bb HOAB3Y eXUHOMN
H 0AHO0GpAsHON Aua BCHND CHCTEMBI MIOBUTHBNArQ MPaBA, 2-PABHO,
IIOCKOABKY HEKOTODHA 4Y2¢TH NQSHTEBHITG ITPABA’ MHe HrpaorTh POIH
oPPUIIaNLHO FOCHOACTBYIOIALE Mpasa (Hamp., Iockodsky wusshermas
MACCa IOPUAHMYECRUXH O0LMAeBD) HE WIPU3HAETCA TOCYAADCTBOMB, €TI0
3aKOHOLATENLCTBOMD U CYAaMu), UFBOPHUPOBATE STH HOPMH BEH ITOJIB3Y
opPUIiaTEHO POCTIOACTBYIONMNE HOPME (HAIp., THXE 3AKOHOBB, KOTO-
PHE rocyIapecrBO TIPOBOAMTH Bh ku3ub wa wbero wssbermoft Macchr
HADONHEIXNE OGEMBHXBOHODME). Toasko onpexbiennyno eguHyI0 cHCTEMY
OPUIMIECKUYS HOPMB juris prudentes, Kakb U 3aKOHOJATENH M CYIBH,
CYMTAIOTH 00A3ATENLHEIMH  HOPMaMM H IPUSHAIOTL 33 I[PaBo, a Beh
IPOMiA HOPMEI (M Th, KOTOPHA cb ToTkw 3pbria wmamed Teopinm gBII-
I0TCA TOXe IOPUINYECKHMI HOPMAMU) OHU JIPABOMEL HE CUMTAIOTL I Ie
HA3BIBAIOTE, OTHOCA UXDL KL O0NACTH HPABCIBEHHOCTH, NPABAIL IIPH-
huylg, «HpaBOBG» H T. II.

Tarp, mamop., yOOMAHyTOE BEIIG NIPABO HA IOAYUEHIe BEIHIPANHON
BE KADTH CyMME OTH IIApPTHEDA, MPaBo IOYTENNAr0 [OCTA Ha TepBoe
MBCTO 32 CTONOMB Bb MONOAOA KOMMAHIM, B3AMMHKA HOPaBa TaMT o
KaBAJEPOBD, BHITERAION(A U3b TAHLUOBAMIGHHXD OOKYAERD, NPABOBAI
(8p cmnlcah mRamefl Teopim) of4sanHOCTE MANOXbTHATO peleHEa aTh
oGlmanyoe UMB €BEPCTHURY LOIWYECTBO OpEXOBB 32 IOAYUEHIVIO HME
HTPYIIRY ¥ T. IL.—HEe IPUIHAIOTCH 34 IpaBa M 00Jg3aHHOCTH Kakb CO
CTOPOHH I'0CYJADCIBEHHHIND CYIOBE, Takh M CO CTOPOHHI YUEHBIXTE Je-
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racTos. Ilo moBoay unpusenennrrys mpumBpOBE Cyaba, ANBOKATE MU
VYEHBIH JErucTh €ornacuo sambruim G «JOTOBOPH  MaJONETHUXE He
unbiorns opurnIeckaro SHAMEHLA, HE NOPOKAAOTH IPABD M OGM3HAO-
creft; pacupegbienia mbers aa CTOJOMD, NPABUNL TIHIEBs M T, IL A
HpaBo BOBCE He Kacaercd; 910 0GIACTh He LPABA, & OOGNICCTBOHIEINT S
OPWIMYifi» W T, 1L

Ira  odpumiannuo-IpakTiveckas Touka spbmisa  (BETEKaOWAN HAT
norpedHocTell, KOpeHAILUXCH BE arrpudyrusuofl npupoxh I0puLHYe-
CRUXH HOPNL) ORAsHBaerh cuibnbfimiee siiamie w ma Thyg YICHEIX'D,
koropuie mvhiorh ko He b mpakTHYECKOH 3ayauen JOTMATATECROR
DA3PAOOTKE CHCTEMEH HOPME, NOMIEKALTANT ouniansrofi samurh, a
Ch TEOPETUICCROI0 NPOGAEMOI0 WBYIeHis cyuiecTBa Ipasa.

Teoperuru (camu roro me sambuas), Bubeto Toro, wro6s erarn ma
HAyTHO-TEOPETHIECRYIO TOUKY sDBHIA M WayuaTh NpPABOBHIA ABTEHIS 1O
HXD CYINECTBY, He 3aBUCAIEMY OTH TONO CIYYAlHAr0 00CTOATENBCTB],
B3ATa JU NTATHAA HOPMA [I0OXb NOKPOBUTENBCTROL U 3QITUTY €O CTOPOHAHL
CYAOBB, BOOOWE OPranoBh BIACTH' U T. L, AHCTHRKTHEIO CTAHOBSITCS
Ha ormiainmymo IPAKTHICCRO-AOFMATAYCCRYIO TOURY 3pbHia H oToM1e-
CIBAMOTE Th HOPMEI, KOTOPLIA, VAOCTOUBAIOTCS ofpfumiarsmaro npu-
SHAHIA U 3QIIUTH, Ch UDEBOMB, ARBCE IpOYee CUMTAIOTH HE-TIPABOME.

Cp rakoit Touku apbuis YCTAHOBICHHAA HAMU BEIIE TEOpid cymie-
CTBA 1paBa (U es JOrgueckia mocabacTBin) NPEACTABILICTC, KOHEMHO,
Bb  BHCWICH  CTeNeHH), AeYIAAMHOI0 Teopiemo, BELylew Kb embmenio
MPABa €T MPABCIBEHAOCTHIO, MECPUARYCCKUME 00MTAANU, IIPABUIIAMI
BEAKIMBOCTH U T. A.—CIpannon epechio.  OcoGenno CrpaHHEME Hpes-
CTaBIACTCA CB OORYHOH TOUKM spbuia ToTH BHIBOXL U3 HAMIErQ Ompe-
Abnenis cymecrsa mpama, 'ro LPABOBRIMI  HODMAMM MM TIPABOQTHO-
I HIIME MOryTh ORTH YHCTO VILIUBULYATBHRI NMCUXHICCKID  sBICGHL,
ragld yobaenia, koropexs kpomd ogmoro UOIARUAY UUKTO HE Dpu-
SHAETh, AALC TARLA NCHXHYECKs ABJemid, KOTOPLIS  BCAKOMY HOPMAJL-
HOMY venoslRy mpejcraBidioTed IIONOME AYIIEBHATO PABCTPOMCTRA,
rauonuuaiiy, cyesbpis u t. n. IpuBegennmii suume npuMbps mpaso-
OTHOMCHIA, B KOTOPOML 002 cyGLeRTa abmie, TNpusHAHie BO3HUKHO-
Bellidl TPaBh ¥ OPUAMICCKIND 0043AMI0eTel] MeETY HUrpalomUMd BT
xbrekoft kommarb zbromp wam MEeKLY TANOYIOUIUMA U3b MXT YroBO-
POBL-—BCE OTO Takisd consequentine maimeii TEODIH, ROTOPHE CLIOCOGHAL
BNOIHE JECKPEIUTHPOBATE €6 Bb rIasaxs IpexcTaBaTeIeH TPaIUuIiOHHOR
ToUkH spbois ma mpaso. :
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[Tosromy BmoaAt ecTeCTBEHHO U IIOHATHO, [IOYEMY HAyEa HpaBa 10
CHXD IOPH He eTaja 1 TOuky 3pluis momartia arrpuOyTHBHLIXD HOPMD
Bb U3N0LCHHOMD BHITE CMEICHL, X0Td Ja4 91010 OBIO He Majxo He
TOABKO, KAaKh MH JAyMAaeMT M TONHTAEMCA INOCTENCNHO NO0KA3ATh, IAy-
rayGOR0 JE:RANUXD HAYIHHXD 0CHOGUMIE, TPEOYIOIMND 0c¢06aro ama-
TUTUIECKAT0 U CHOTETUIECKAr0 PACKPHTA, HO W O6oxhe BIBUTHHEXT,
GPOCAIOIUXCS B Taa32 M NPU TOBEPXHOCTHOMB HAOMIONCIIH 20600063.
Ko TakuML I0BOZAMT, HAmp., MOKHO OTHeCTH chbayonia 00¢Tod-
TEIBCTBA:

1) Vike cama TPajUIIOHHO YCTAHOBHBIIAACA CTPYRTYpPa M CIOCOOD
UBNQIKEHIA IOPUANIECKUND HAYKh HABOJUTD, KakKh BHUIHO U3H U3I0-
AKEHHATO BHIIG Bb § 3, HA MEICHb, JEKAMYD BL OCHOBAMIM HaIIeid
teopin. To me cubayers ckasars 0 TPaJHNIOAHO-YCTAHOBUBMIEHCA
cucteMl OCHOBHHXT XODUIMIeCKHXD momaATiit. Bw cymecrst pbia tpa-
TUIIONHO TOBTOPAEMHA IOJ0KEHId, Y10, 00A3AHHOCTAML BH OOJACTH
mpaBa COOYBLTCIBYIOTL mpaBa, UPUTA3@HIA, YT, CBEPXH O0JIAMIArO
cYOBERTA JOIAEHD OMTh HAJIMUO CYOLEKTH NPaBa W T. X, yike Jawimo-
1a10Ts BL ceOb implicite sampmuaemyio #amu teopio. Teoperuru npasa
BL IEPBHIXD YACTANE H3d0keHid| Hayrm, mpasa, rak abao ugers 06D
onpexbieniu omaria npasad 0, OGPAUIAIOTH JAONKHALO BHUMAHIA HA
TO W He HPUAAOTH JHOKHAre SHAMENia TOMy, 4YTO OHH Bb JAAabobii-
UMb MSI0LRIHM caM#™ iRe TQCTOMAHHO IIOBTOPAITE.

2) Hopas mayka npaBadBO3MAKIA IIABHEIME 00pasoMD HA 0Bk
I MO CUXBTSAMING,BIiAgieNs UCTOTAUEORS puMcraro mpasa. Joa-
FOe BPeMA BCAKOMY U3DEUEHil0 PUMCREXT IODHCTOBH CRIOHHEL ObLIM
IPUNACHBATE AGCOMIOTHEIH ABTOPUTETD, BOSBOAHMIN cofepisamie Corpus
juris pr ratio seripta u 1. n. Hauunaerca me Corpus juris cabayio-
muMbh  uspevenienmn: Justitia est constans et perpetua voluntas jus
sunm cuique tribuens (lex prima de justitia et jure Inst. I, I).

By tomt e mepsomn turyab: de justitia et jure Bp 3-eMT mapa-
rpadgpt aTTpuSYTUBHAI HPUPOLR IOPUAMYECKUXD THOPMD BRIABHAETCH BT
cabayoens U3peueniu:

Juris praecepta sunt haec: (honeste vivere) alterum non lacdere,
swim cuique tribuere.

[logobnna e 3pé‘IeHi§I HAXOAUMDL BL COYMHEHIAXDH APCBHUXD
rpeveckuYh ¥ PUMCKUXT MHcaureneil; manp., Ilunepons 10 HOBOLY
MOHATIA 3aKOHA BEH IOPHAHYECKOMD CMECHE roBopHTh eamque rem 11li
Graeco putant nomine a suum eunigque tribuendo appelatum (de leg.
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L, 6, 19, ¢p. o enpapexmmsocr idem, de fin. bon. V, 23: habitus
animi communi utilitate conservata snam cuique tribuens dignitatem
B Ty D)

Heexorpsa ma npusnanmie asropurera PUMCKAXE ODUCTOBD U JpeB-
HUXD GUIOCOPOBD, HOBAA HAYEA IpaBa He 06pPATHIA JOLKOATO BIU-
MAHiA Ha NDABIIBHYI0 MHCIbL O cymiectsk OPaBa, 3AKIDIAOIYIOCA B
STHXDL M3PEUEHLNXD, M He chyMbia €0 BOCHONBBOBATBCH I1a CHHTE3R
" 00BACHEHIA NPABOBBIXT SABJICHIM.

3. Hapomamit asus DACIPOCTPANACTs CIOBO M MOHATIE «IPABO»
(jus, droit, Recht) u na taxia NPUTA32HIA, KOTODHA HE [OABIYIOTCA
ouIiaIBHNNE TUpUsHAHIEME 1 8AIMTON, KOTOPHA BO3HAKATL U
IPUSHAIOTCA, HAMID., BL ABTCROM, BH rOCTHHOH, 32 LAPTOUHKIMD CTOIM-
KOMB, XOTA4 HE TNOMAJalTh BB CYyIb WIM, Bb cayval mossiemiz Bb
cynh, mpusmaiorea co cropommr cygeii me CYMECTBYIoImME. RoHeuno,
OGRIICHHEIA PAsTOBOPHHIL AsmKT, 8 THMb Goxrke yorpebienie ¢Iosa
HIPABO €O CTOPOHEI UTPAIONMND Alref 4 RAHN“IVIL HAYEM Re ARTODU-
Teth. Lhut me membe, cBoeoGpasmod m c¢b Towml spbnig aeructa He-
pesomioe mpumbienie croBa HpaBd BH mapoanoi pbuu morao Gm Bo
BEAKOND CIyIal NOCTYRUTS [OBOLOME WLt uacrhroBamia, IO KRAKuUME
IPU3HAKAMD napopnas phus’ MSBECTHELA ABJICHIA OTHOCUTS KT 1paBo-
BHIMb, UTO 06IAr0 Memxy, THMU @BIeHiAMU, KOTOPHA HapogHad Hn-
CTUNRTUBHAA MYADOCTS @UUTAETD TPABOBHMU IBJICHIAME COIJIACHO €T,
opuiambues  crOBoyIOTPEOTenieMs, w ThyE SBJEHIAMI, KOTOpPHLA
OHA OTHOCHATE Kb TPABY BOTIPCEE ouiiansaOMy €10BOYHOTPEHALHIO,
He TIOAMETHIL M MACCOBENY ONHTH AbiiCTBHTENsHO obmEe CYLIECTRO
ThXb M APYrusn (ABNedi, W ne TpaBa Iu OMIEPAICCKAS HApOXHAA
MYAPOCTL, BOIIOWEHNAT B ASHEB, ecis OH) HAIMYHOCTH HIE OTCYI-
cTBie opuuiaiapHaro npESHAHIA He CUNTACTH CYICCTBEHHEIMD  TIPH-
SHAKOMD [ DABIMYEHLI NPAB2 OTH APYIHXD ABJICHIf.

4. Hakouens, u Bh COMMHEHIAND HOBHING OPHCIOBD CIIOPATNYCCRE
Berpbuaiorca sambuamis o Towms, 110 BH uparb BL onmmie orb HpaB-
CTBEHHOCTY 00A3AHHOCTAML COOTBETCTBYIOTT, IpaBa, NPUTASAHLL U T. I

JTi saMBuamia He IPeTEHZYIOTH M He MOIYrb UPETEHI0BATH Ha
3Haveme Jayudaro phmenia Bompoca o eymeersh mpasa u onperk-
JeHiA TIOHATIA TpaBa. YEKasamie HA TO, UI0 Bb 00IACTH npaBa Bb
OTAMTIC OTL UPABCTBENHOCTM CYIIECTBYIOTh HE TOJABKO OGABAHHOCTH,
HO H upasa, MOIJI0 O HOCTY:KUTH ecau He onperbreniems, To mpa-
BILIbHBIMG OCHOBANIEMb JJIS OnpeNbIeniq cymecrsa npaBa JIMIMb IpH
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TOMb YCIOBIM, 4TO HpeiIe YCTAHOBIEHO I NpaBUIBHO olipexbiaeno cy-
MECTEO TEXD «IpaBB», «IpaBOMOUiii», «PABONDATASAHIA», KOTOpPHIA
COOTRETCTBYIOTS 00A3AHHOCTAMD Bh OGIACTH npasa. Kawp yobimwes
BOCHBICTRIN, CYyIecIBo IpaBoMOUif, npaBh, OpUTAsanii onperbasercs
TEOPETURANM 1PaBA BECHMA PAsHOOGDABIO; PABTHIHELA IIpeIaraeMed
TEOpId CXOAHH TOJARKO BB TOMB, 4T0 Bch OFb MOMEAN  GhiTh 0TBepr-
HYTH, KaKb COREDUICHIO HEerofHHd W OMNGOUHEIA,

Thup me wenbe ykasamie ma TY OCOOEHHOCTL Hpama. yro 3xhes
CBEPXT 00A3AHHOCTEH CYMECTBYIOTH NPUTAIANIA, OPABA, MO0 OH Tio-
JATL HOBOAR M TOCHYAUTH YKA3AHIEMD T PaspaoTRu BOINIPOCA BB
IpaBUILHOME HANDABJCHIH, I ANAJH3A U CHHTE3S, IPABOBOTO Mipa
¢h TOukM 3plbHIA arTpuGyTHBRON mpEpOAE OPUIUYECKEXE TOPME K
AdA HAYYHArQ JAOLA3ATENBCTBA DTHME IIYTeMB, UTO AbHCTBUTEILHO HOAT
CIOBANH «TIPaBav, «UPHTASAHIA» CEPHBAETCA GYIECTBO IPABA.

Beb uneuncaenmsie w v, OBOALI o LT 'PEBUSLH TPAMHUIOHHHINE
BSPIANOBD Ha UPABO U YKASAHiA Ha IPABHIBILNE 1ryTs phmeria mpo-
OJENBL TPOITH IS HOBOH HAYKH mpasa Ge3cABIHO M MrHOpUPYIOTCA
€0 CTOPOHHL TOCHOACTBYOINUXD TeMemii.

ITpuunna sroro Lopemmrca BS Canoi ATTPUOYTUBHOR 1TPEPOIH OpI-
AITICCRUXD HIODPMB; CaMOe GYIUECTBONIPABA TAKOBO, OHO OPOKTAETE
Taklid TIOTPEOHOCTH W NPAKTUYCCKIA TeHAEHIIH, IT0 ABTHIE mpaBa—
JOPUCHPYAEHLIA YIODHO™OTEAOHIACTCA OTF OPABUILHATO IYTH HO3HAHIA
MpaBa M cOuBaerc: Ha nomHuA nyrs. Bureraomas uss aTTpnO yIUB-
HATO Xapaktepa AACTOATCIBHAS NPAKTHICCKAS TOTPEGHOCTH BB BRI h-
JeHIA W NPU3HAIA eAUHOM, T0YRO ompexbicunof, TOCIOACTRYONIEH,
0QPUIIATLAO-ABTOPHTETHON CHCTEME HOPMD THUOHOTUSHPYETHh M OCKHI-
IACTH TOPUCHIPYACHINIO, 32CTABAAA €6 PAAH NUPAKTUYCCKHXE Ha00HO~
Crelf YIODHO He 3aMKYaTh Teopermieckuxs UCTOHE, CBYEAA U HCRA-
Kad TeoperHyecklii ropmsonty splmin. Bb kavecrsh CIYIH TpPAKTUYe-
CRHXD HAJO00HOCTeH arTpuGyTusROil Gynruin npasa OPUCTIPYAEHITA He
MOSKETD BOBBHICHTBGA JO YDOBUA TEOPETHYECKAr0 FOCHOACTBA TALE
9Toll YHEMIEH.

Oma ¢ croeit ofdmuiansHo-nparrateckot Touky spbEir me BB
CUIAXD HAHTH CYNIECTBEHHHIE NPUSHAKM HpaBa, MO0 i Hed HenTPh
TAECCTH JERNTD Bb CAyYAAHWIND TPUBHAKAXD ITOZHUTHBHOCTH M 0pu-
WIAJIBHAr0 NPHSHAHIA HODPMT; TO Ke, UT0 Kid IIPaBa CYLIECTREHHO, el
HEOOXOIMMO JOLKHO NOKABATHCA CBOMCTBOMD, -BOBCE 110 OTAAIAIOUTUMT,

1. I. Herpa:xungif. 4
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NpaBo OTh APYrAXG ABAeAld, OTh NUPABWIB UPUIATYIA U T. I Eean
moaToMy HEKOTOpHIEe opHmeTH ThHME ©He Membe, Kakb Ha XapakTepayn
Uepry npaBa, YKasHBAIA A2 TO, YTO NPaBo, ¢b OJHON CTOPOHEI, O0:-
SHIBACTD, & Chb APYrOH CTOPOHBI IIPEIOCTABIAETH, TO TAKOE YKA3aHie
Ch MXD ke O0mied Tovky 3pbHiA HA [IPARO HENPABUILHO U JULICHO
3HATEHLA, HO0 M TAKid MPaBuUIa, KOTOPHL OHM He CUMTAIOTH OPUIH-
UECKHIMHM HODMAMH, & HaNp., NPABUIAMM LPUIUYd, 00J2Ia0TH ThHME
e CBOWCTBOM®.

Taws, manp., Mepkens BB cBoell IOPHAMUECKOH HHUEKIONEMH,
MERJY UPOYUMB, KAKP HA XapaKIepHYH YepTy TPaBa YKA3HBAETH I
70, 9T0 OHO, Ch OJHOH CTOPOHEL, INPEACTABIACTCA OrpPAHMENIeMb, €b
APYrOf CTOPOWEL, 3AIIUTON, YIO OHO, Cb OTHOH CTOPOHH, IIOPO:EIALTD
00433HHOCTH, €5 JIPyrofi CIODOHH, NpaBoMouid, mpasa (§ 71).

HEcroasko xe garbe (§ 78), comocrapiad, npaso ¢b 00IECTBeH-
HuME 0OEMasmu (Sitte oder Herkommem)ywoHn sanmbuaers, w0 wmn
obmactu Sitte mnpeofGiagaers HIeMedrh OrpaHEdYeHIA, TAKL 4YTO NI
9T0ft 00JIACTH T2 JBOMCTBEHHOCTH, IO NOCTOAHHOE NPOTHBONOCTABICHIE
TOJREICTBOBAMA U J03BONEHHOCHA (sollentund diirfen), oGasanmocreit
u HONMIOMOYLE, He Takh XaDAKTCPHH, KAKD Bb 06JACTH IOPUIHYECKUXD
HOPMB.

Br § 113 yoro e cownmenia Kpurepiemt Irs orimuig OpAIUIe-
CEAXE HODMB 0TH OOIIECTBEHHar0 O0O0hMAd BHCTABIIETCA BO3MOKHOCTS
CCHIILY HA OOHYAM, \Eakbh HR 00A3QTEIbHYI0 HOPMY ILd CYIe0HbIXD
phureniit; «rakoil o0MTaik€CTs 0GETHOE OPABO».

Cortocrannaa aru Tpu sambuamia Mepreds, Mu scHO BUTHMB, YTO
MLINAETh COBDEMERHOMY HODHUETY CO3NATH MPABHILHYIO TEOPLD OpPaBa
faske BB TOMB CIyuab, eciuy odb cayyafino oGpaTUrs BOAMAHIE HA
TBOMCTBEHHYI) QYHKOIO IOPHAMUECKUND HOPMD, IOYEMY DA3IHYHKA
VEagaHid APeBHUXD YYEHHIND, HAPOANALO ASHEKY W T. IL HI aTTpucy-
TUBHYKO TDUPOXY DIPaBa JOLLHH OBUIM CHEPATE POXD KEeMUYHHALO
3epH2 BB uspberHoil Gacmb o mbryxh.

NOTs TARUMB OGPAZOMT IPAETHTECKIA TCIICHIIM, BHTERAMOIIA N335
CaMaro CymiecTsa IpaBa, MEMAKNTL OPECNPYICAA TO3HAT B HAYIHO
OITBHUTE UMEHHO DTO CymecIno mpaBa, THEMG He membe MOKHO GHIO
OBl ONJAT6, YTO ODUCTAMB YAACICA, TO Epafmeii whph, cocrasums,
TAED CRA3aTh, NMPARTAYECKU-NOBEPXHOCTHYIO TEOpII0 IIPaBa, TOCTATOY-
HYI0 A4 ONT OyAHMYHAIO OOUXO0A2, He JOXOZAUIYI0 T0 TyOHHEL  Cy-
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Hecrsa Iipasa, HO JAKWLIYI0 10 kpaidneit MEph BoaMommOCTs HO BEBII-
HUMD (fOPMAXBHBIMG RPUSHAKAMS OTTAYUTE TO, uTG NIA HAT00HOCTE
ALNOBOR UYGNAKA, ABOKATOBE, CYZel, MPUCTABOBD, MOMUIIHA ¥ UHEINE
HCHOIHNUTEIbHNXD OPraHoBh cABAyers NMPUsHABATL UPABOMB H YTO CIb-
AYeTh TAKOBHIMB He CYATATDH.

Hpensaymia cawbyania we 06BACHIOTS Hans emie, No4YeMy opuac-
MPYAEHId, HCXOAANAA M3h NPAKTHICCKH-TBIOBON TOURH sphala, me
chymblia 10 €EXDL MOPD co3iarh €edh coorbrersenmoi TeOpix mpasa,
noueMy npoxoxxarrca Bbumnia pasmormacia m cmopsr oTHOCHTEZRHO
UOHATLA IPaBA, XOTA CYIIECTBYETH COTACHAS TElAeHNid, npegonpers-
JMIONIAS HAUpaBielle U Xaparreph JOTHTECKAT0 HPOLYETA.

Ilprunna smos0 ABNEHis 10:KC KOPEHMTCS B ATTPUGYTIBHON TIpH-
poat OPWIMIECKIXs HOPMD M BB NPOUCTARAIONENT OTCIONI, CTPeMIeHIn
Kb (DUECUPOBANII0 eTMHOM, OJUNAKOBO 0GASATCHLHON 1A Behxn, ompe-
ABIGHHONR CHCTEMEI HOPMb, 4 DABHO BL/€OO0TBETCTREmHOME CTpeMiIlenin
IOPUCTIPYASHINE BHABIATE B eiuHow dpopMyron, exunmmm NPAHAKAMA
onpepbmats Ty exmmy, pEmAlmy0 CHCTENY HOPME Ch yCTPaHeniemMs
TOr0, UT0 BO MMl NPABOBOTO MOPAAEA ‘€ABAyeTH HITMOPUPOBATH.

Taxroe crpemnenie lopucmpyiensiu, pesomnoe, Kaxb 6iaroe IpakTH-
UeCEOe IOikeNaHle, ecTh €TPeMICHie Kb IOCTH:KEMHilo HEeJOCTURAMATO,
Kb phmeHilo mpo6ieMsio ‘eyuectsy cBoeMy nepaspbummon. _ —

Hpotuema, ma puenie xkoTopoii IOPUCTIPYACHIIA 3aTPAIUBAETS TPO-
MajHyl0 Maccy cusuflosa Tpyia, noxourca Ha BEpE BB 10, Wro A
BCell 00JACTH NpaBa CYMECTBYIOTh U MOrYTh OHTh OTHICKANE TaKie
eJUnEe, Be3xl OJUHALOBHE NPH3HAKH, [0 KOTOPHMD MOMKHO OTIHUHTE
U KOTODHIMH MOKHO OUpETLIUTH Ty efmnyio cUCTeMy HOpMB, KOTODOI
cabpyers mpunucuBazh phmanomee 3madenie u 00A3ATENLAYI0 €Iy A7A
BCHXD BEL uATepecaxs mpaBonopAaka.

Ho Takuxt OJMRAKOBEIXG NPH3HAKOBL I8 Beell 00JaCTH npaBa
HETS; B PAsiMYHLIXD OONACTAXF IPABA OTH NPUSHAKH PASIUYHHL

Ma ormbrumm Beume n8b cragim wma 18% (OpMEL  OCYIIECTBICHIA
TeRJEHIU aTTPHGYTUBHEIXG HOPMT KB 0GBEKTUBHON onperbIeHmocru.

IepBEtid HPOAYETT DTOM TEHNEHLIH ecTh MOBUTHBHOE NPABO, BTODOI
NPOAYKTL~—O(QMIIAIBHOe TIPABO.

Jlo opranmsaniu Bracrm, sasbimBanoiedl npaBoMD, wid Boodme Bk
cheprr abRCTBLA Takoi BiACTH, HANp., BD OTHOMEHIIXS MexIy coBpe-
MEHIRIMU rOCYXapCTBaMU, He HMBIOIEMI U He TPHUSHAIOMUME HaXh CO-

4*
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Goit muKAKOH BHCIIEH Baacty Ha 3emih, B OTHOMICHIAXD MEKTY METKUMM
DOJOBEIMU TPYIIAMA IO COeJUIeHid VNG Bh FOCYNADCTBEHHHE COIOEL U
PA3BHTIA BHICITIEH 00TEIUHEAIONEH BAACTH—]DAIBUTIE O3UTUBHATO TPABA
Bh YCTAHOBIEHHOMb BRINE cMHCHB, Hamp., TPAIANIOHIENG OpUIHYe-
CEMXD OOBMAEBD, ecth BhCmas Qopua onmpepbiendocTd A YIOPAROYer-
HOCTH TIpaBa.

Viensle 0pUCTAl, KOHEYHO, HPUAAAIOTH TakOe NPaBO OPABOMEL, U3y-
YAI0TE U OPOLaraumupyiors ero. IIockodbky ke KaK0e-THOO rocyfap-
ctBO He 3axoThio OH NpH3HaBATH H COGIIONATh YCTANOBHBUNICA HOpU-
AMueckift OGHvAl, 1IPOTMBOLOCTABIAA €My CBOe HHOe IIpaBoBoe YObh-
eHie (MHTYHTHBHYIO HOPMY), TO YYeHsld HOPHCTD CEA3aXL OB, 9TO
BArILTEl JAHHATO Hapoja, HemnpusHanie 0GABAMMOCTE MIHM IPUTARHIA
¢b ero CTOpOHb, HpPOTUBOPFUATE MEKIYHAPOAHOMY NPaBY, IOpUjUIie-
CEAro 3HaueHia He HMBOTH B T. 1L

Ho BHyIpH OpranusoBanHaro # OOBeIUAEHH2r0 OOLIE BIACTHIO
01033, HAM., MEKIY NOJTAHHHME OXHOTO U TOTO e rOCYIapCTBa, ph-
maomee sHauenie ¢b TOURE 3phmif efWEAr0 JUId BEhyb HPABOMOPAAKA
unwhers BOBce He NPH3HAKS NOSHTHBHOCTA® Bb YCTAHOBJICHOOMD HaMU
cwrcah, @ NpUSHAKD OQUIHANSEArO\IDUSHANIA M OPranu30BAHHOH 3a-
qmri o croponms Bicoied Braeru. 3mbep pbiicTByers nmas, Goirbe
COBEDIUEHHAS CTNIT M CHCTEMA YIOPAJNOYEHHOCTH TipaBa, W IOPHCHpY-
Tenrin Brodnh pesoHHO W eerecTBEHHO 3TLCh ABIACTCA OPIAHOMB O(I-
HATHHACO TPABA, UMEODUPYA NOSMTHBHOE BB HAIIeMb CMecrh npaso,
BB YACTHOCTH TPATUUICHAEE HapOJHBIC o6pIyam, ecau OHH, Lam)., 3a-
EHEHH 32KOMANME, KEOTOpHE eNUFCTBEHHO HNOIB3YOTCA MPUSHAHIEMb CY-
JOBH W HCTOTNHTENLHOR BIACTA U KOTOPhe, MOkerh OHTE, A H3Tans
u NPOBOJATCA Bh JKHBHD Jid HCKOPCHEHIA JaHAaro 00OHYHATO HPABA
(Halp., BAPBAPCKAXD, HERYILTYPHHXND, JRECTORUXD IOPUAMIECKHXD OGHI-
J3eBb).

[Opucupynenmia sxbch CTAaNOBATCA HA MHYI) TOUIKY spbHig, Hexean
Bb Lpefmymieli ofaacry, phmaers 10 ANRNME NPUSIARAMD, utd cirb-
LyeTh IpU3HABATH NPABOMb H YTO Ha 970 Ha3BaHie MpPETeHI0BaTh He
MOZKOTH, TAKD YFO 3AECH ULI CBOHXD IPARTHICCHUND HATOOHOCTEH OHA
moENA Graa OB BEIPaOOTaTh M UHOE MOWATIe THABA.

Jlyqmifi @ caMBlil NPABHILHLIH, trouwbe OIMHCTBEHHO IIP3BUJIBLHEII
HeXONE (€5 YKasanmoi BEINIE TI0BEPXIOCTHO-UPAKTIIECKON TOURA aph-
mig) €OCTONTH Bh TOMB, YTOOH IIPUINATH cabayiomee:
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 Enunaro momaAtia mpasa mbTh M GHTH lie MOKETS, TAKUXH OOMMXT
IPU3HAKOBS, KOTOPHe Ob Bh PABIHIHKXD O06IACTAND e JoBEIeCRUX'D
OTHOMIEHIA OTMMYANH MPABO OTh HHKIXL ABJIeHif, HETh u OHTH HE MO-
Aierb. Hampoturs, cyuxecmyﬁn. TOJUBKO BB PASTMUHELA TPYIIEL ABJIE-
Hiff, 00JAZAIONUXD DPATAYHKMY [IPH3HAKAMH, HO HOCAIUXD OIHO U
TO :Ke Ha3BaHie «IIPABO».

Bb o6r1aeTH OTHOWIEHIA MekIy He NOXYAHEeHHEIMU efuHoi BIACTH
FpyIIaMi Jofefi IPAROMD HASHBAETCA TO-T0, HPABO OTh HE-TPARA. OT-
JAYACTCH TAKEMEU-TO IpusHakayu. Bs obnacta 0GhefHHenHaro Opramu-
saliell BIacTH c0K0sa (BHYTPR €0032) MPaBOMb HASKIBAETCA TO-TO (me
TO, IO BB NEpPBOMBb ciyiak), mpaBo OTH NPOUHUND ABJEHIH OTIHIAeTCs
TAKUMHA-TO I[PU3HAKAMI (AHKIMH, HEkel BE 11epBOMb cayaab).

Takaa Teopis uadasmia G OPUCHPYIEHIIO OTH Oe3IUIOJHBIND My-
yenift U mampacHoit padotsl; BMECTO UCKamiA HeB03MO:KHON eauHo# (op-
MyaIs AXa ompeabienia Toro, TId IOpHCHPYACHHLA TRITAETCL onpexh-
JMHTH, OHA MOIVIEIA GH BB CBOe pacflopamenie Ak Qopmyu, A Bh-
CTBETENBHO JAIOImid efi To, 1ero oHa GesycubmHO uierh.

Maio Toro, Taxad Teopid HEMUNYEMO Hanena O I0PACIIPYAEHLILIO
HA MHCIB, YTO INOXL Thyu JByMd DOHATIAME H DOJAME TPaBa, KO-
TOpHE OHA YCTAHOBMIA NXufl CBOECRY IPAKTHUECKAr0 00UMX0Aa, BbH FIy-
6unt sapaeniii yenopbueckara, ayxa Kpoercd, Takb CKA33Tb, Tperiid POAb
npaBa, TpeThd HAed Mpasa, MALH M OOMA MCTOUHEKD YCTAHOBIGHHBIXE
IBYXDh Kareropiii mpaBa m HPHYHHA TOr0 00CTOATENLETBA, UTO 002 3TH
pasIMiHEA ABIeNa OJAHAKOBO HA3KMBAIOTCA MPABOME.

Barbcro 3Toro opUCHPYACHIIA, HE 0CTaBIAA cBoel GopMaTbuO-Mpak-
THIeckOf Toukm 3pbHiA, emnured oupexbiuTh eTUMHOS I0HATIe LPaBa
(koTOpoe OH2 OOHKHORCHH(Y HABHBAETD «IIO3WTUBHBIMBY IPABOME). ITO
HEMUHYEMO ABJIAETEA MCTOMHAKOMB HPOTHBOPHUIA:

A priori BosMOikHH 3%5ch AB2 TUIA nporasophyiiL:

1. Jammag Teopia MEXOAUTh U3L THXH NPUSHAKOBD, KOTOPLIE OTJIH-
YAIOTH «IIPABO» KM «IO3UTUBHOE NPaBo» (BB eMuIcah  paRTHUecKol
JOPHCIPYIEHIIN) OTh He-paBa BB OOJACTH rOCYA2PCIBA. IIporusopbuie
Bh OTMXH TEOPLAXE 3AKNOUAETCA Bh TOMB, UT0 omb BD Mewiyrocylap-
cTBeHHOi cdeph TPHIHAOTH TPABOMB 10, YTO IO UXD XEe onpexbie-
HiAMD IPaBa HOJLKHO OHTL OTHECEHO KB HEe-TIPaBy.

2. Jlamgmaa Teopia MCXOAUTL M3b THXH NPUIHAKOBS, KOTOPHE OTIH-
YQI0TH «IPABO» OTh HE-NPaBa Bb MeKIYHAPOXHOH 00.aCTH. [Iporuso-.
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pbule spbcp moMKHO 3aKNMIOUATHCA B OPHSHARIM RHYTpU rOCyapCcTBa
HE-TPABONG TOr0, YT0 [0 NpefiaraeMoMy onpenblemHio mpasa mnpu-
3HAETCA TIPABOMD.

Parrayecku phmurensno NMpeoOIATADILYI0 PONL B WDPUCIPYICHIIN
UIDRIOTH TeOpiM M TIPOTUBOPEILA nepsaro Tvma.—

Hpegrmymiia o6nyia sambuanis MOKA3EBAIOTE, CKOJE HeO0JIaronpiarno
NOTOMEHIe BCARATO TEOPETUKd, KOTODHIA, ocTaBasch Ha moush Tpaju-
INORHOA MOCTAHOBRH BONMPOEA, MHTACTCA AATh OpeNbIenie I MOCTPOUTH
Teopito mpasa. OcHOBHAA OWUOKZ Bb KIACCHYUKANIH, COCTOSINAA B
BRTGICnIM TAKOM CAYTaliHOR ¢ MayYHo-TeopeTmIeckofi TouRM 3plhnia
FDYIIEL GBJAeHIA, 0[O CYIIECTBY OJHODOAHEIXD €O MHOrHMH SBICHLIMH,
OCTAIOLIUIMUCS 32 MCKYCCTBEHHONM Orpaioil, W BALKYIAA 33 €000 HeoO-
XOUMO MTHODUDPOBAIIE CYNIECTBeHHAr0 M pLMRAIOMmY poxs cryuaii-
HEIXD M 9ACTO BHBIIHUXE NPUSHAKOBB, &“PaBHO OCIO:KHEeHe HTof oc-
AOBHOH OmMHOKA TBWL TparmiecknMt 4INA TeoplW cTevyeHieMb O00CTO-
ATEJBETBD, UTO 9TU MABASAHIHA TeOPIA\HeusBhCTHHME eff cuiamu ciy-
Yaiiiible B3aMBHB CYIIECIBEHHHNG MPUSHAKOBD BL DIIHHXD UACTAND
TPYNNEL DASAUTHEL, Takb uro Msdbrarounit Cuunnwr nempembnno moma-
naers Ha Xapuony u uwhrifcmocela ws6aBuineda 0TS HEMUAYEMAro Ipo-
THBODHUiA BB TEOpim—coeNEHEHIe ATHXT JABYXH HOPOKOBH BT CAMOMD
cymectsb npodieMu Mipu ed Temepemneil NOCTANOBLS OOBACHISTH He
TOJLKO TOTH (AKTh, IO «IOPUCTH €Nie HIIYTh OonperbreHia mIa cBoero
TOHATIA IPABA», HO HIQ.BEChMa HENPULIATHOS ABJIEHIE, YF0 IPH TI0-
CTPOeHIM H 3aIMUTE pasHeIXT «Teopiit» npumbnmoTea mONUach Takie
NIPIeMEl, KOTOPHE eBa Jn OBLIM GHl MEICIUMBL BhH c(heph HOpMAIBHOHA u
3T0POBOM HAYKIL

He tpyano KpUTHEOBATH M ONDOBEPrath 3TH TEOPIH, 0COOGEHAO eCiu
Hanepexrs M3BKCTHE HCTOUBHEH M NDPHYHAK HEOGXOJUMEXB OMHAGOED U
nporaBopbiii. 3arpyruernie MoXKers OPEICTABHTHCA PasBh BH DROMOM-
HOMB BHGOPE BOspaixeHifi Bb BULY 0OMIA CBOMCTBEHHHXD DTHMB TEO-
piams omubors. Hmmecabayomifi sparkit kpurayeckii o030ps raas-
AbAMMXT TEOpid, O3HAKOMIEHie CO CMECIONB U riaBmbimmMzm mexo-
CTATKAMH KOUXBH HEOOXOAUMO IJIA CO3HATENBHAr0 OTHOIIEHIA KB cOBpe-
MEeHNoi nureparyph mameld mayku, OrpaHHYUBASTCS JTUIMIH rIaBRbAIIIMU
TARUMU BO3DAKCHIAME, LOTOPHIA BOBHMKAIOTH CBb TOYRM 3PBHIS ITUXT :Ke
TEOpli (M UPABUIL DIEGMCHTAPHON JOTHEM), T. €. OHD OrpAHHYUBACTCH
npunbHEenieMb TOro ke OpyKiA, THXD ae OOMUXE MCXOIHHIXD TOUYEKT



apbHigd M T. X., KOTOPHIMI ONEPHPYIOTH HTH Teopid, X mosromy umbers
PIABHKIMEG 0GPA30MB XAPAKTEDH DACKPHTIA MNH  (OPMAIBHO-IOTHYe-
CKUXFH TOPOKOBE.

Boafe mpummuimiansnas KpUTHREa TO CYIECTBY AN ONPOBEPiKEHIS
JTUXD Teopili me Tpefyercs; &b ToMy e 1o MEph passumia m 050CHO-
Bafigd wDamBuenmoil BhImIE TICHXOJOTHYECKON Teopinm aITpulyTABHEIXE
HOPM'b JIOJZEHEI BEIACHUTECA M NIOJAYIHTH HAAJeKaliee 000CHOBAHIE MHO-
rOyMClienHnA co06paKeHid, 3aCTABIAIIILA BOOOIIE OCTABUTH COBPEMeH-
HYI0 TOCTAHOBKY TEOpiH NpaBa U 3aMBHUTH ee UHOIW.

Mpensraynia sanbaania aanbruan 185 rpymer reopid IpaRa, CMOTPA
0 TOMY, MCXOGATH Ji oif u3b ocoGeBHOCTEH OQUIIAILHArO 1IPaBa
UIH W3h CBOMCTBD TOABLKO TOZUTHUBAATO (B HAINENH CMBICHB) mpaBa.
ITeprylo rpynny MHE HA30BeMD «TeopiaMu oQuIaIsHaro HpaBa» U Bb
Bujly phuiaomaro 3navenida Bb Juteparyph COOTBBICTBEHHELIND BITIALOBD
n rtoders 3pbuis nocssraws e nepsge wbero (§8 7, 8) ¥ Ooxblue BHA-
MAHIA, HEKeI TeoPiAMb BTOPOil CPYIIEI=-«TeOPiAMb (TOJLKO) HOSUTHB-
maro mpasa» (§ 9).

" Beguuciennne HenocTaTkil, caMompormBopbyia u T. X. Teopii 06huxb
KATEropifl, 0T4ACTH CO3HAMIe—OTIACTA UNCTUHKTABHOE OLIYIIEHIe HUXDh
HEYI0BIETBOPUTEIBHOGIIEII0E00CTBOBAIN PASMIOKEHIT0 U TARUXD TEOPI,
KOTOPHS HE TOJNBKO [ cymiecTBa ‘M cBOMCTRH UpaBa BOOOmIE, HO NAke
NPU3HAKOBS OJHOTO W8H BUZOBTL 1PaBA He YKASHBAKTD, 3 BMBECTO 5T0r0
MOBBCIBYIOTH O ABJEHIAND HHOTO POAA, TOMBEO HAXORAMINXCA Bb usRECT-
HOf CBASH CB TPABOMB (WBEOTODEIMH BHIAME €r0), IIaBHHIME 00pa-
30Mb 0 THEXT IIONESHEIXSH pPeayabraTaxh, KOTODEE BOSHUKAIOTE LI 0Kl
perbeTBle HATMYHOCTH M HUCHONHEHLA NDaBa éﬁHRHOBeHHO nnlered
Bh BUAY, EakD ABHCTBYIOIMAS IPUTIHA, OIATS TakH OQUIHAIBHOR HPaso),
i 0 Thxp coofpamkeniaxs mbrecooOpasnocTd, KOTOPHLL HOOYKIAIOTH
BARONOIATENeH Kb CO3IAINI0 HOPMEL mpasa (YTHINTApHLA Teopid, Teo-
pim 1hiu).

Teopin moenbgusaro poga enie Gesmape:xnmbe m Heyrauwbe mo ca-
MOMY CYIIECTBY CBOEMY ¥ HCXOZHOA T0uxb, HO MXP YKasamii HAa pas-
HEIA TIOCTOPOHHIA b ToukM 3phumis cymecrsa mpasa gBlemia HEpbIxo
NPUHEMAKOTC 32 onpefbienHia cadoro mpasa M Bb By Ghacrsemmaro
10JI0KeMiad HAYKH WCPAOTh DOJIL Bh JHTepaTyph, Takh UTO M HXD ML
He Mo:xkeMb ofoitum moauaniems (§ 10).
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L. Teopin osunianeHaro npaga.
§ 7. Onpentaenia mpaBa, MeXOJAW{A H3B MOEATLA rOCyRaperBa.

HauGorbe pacupocrpamenmevs apiseres Bo3apbHie na npaso, Kakn
Ha TOPHOYIUTENBOBIA HOPMEL, IONB3YIOMACA TNPUSHAHIOMS U 3AIIITON0
€O CTOpOHHL roCYAapCTRa (MIE—MUCXOAAIA OTh FOCYAAPCTBR).

«Xonauee ompenbienie npasa, ropopurs lepuars ') raacarsn: upaso
€CTh  COBOKYNMHOCTE JNBACTBYIOIAXE B rocypaperst (ragaeme ma Toit
G CTPAHHIE aBTOPH FOBOPHTH: «IOCYAAPCTRO eCTh CTMHCTBOMHEH He-
TOYMUED MPaBa») NPUIYAATENBHEX, HOPME. Il aro onmperhiaenie, Ho
MoeMy yObiIenio, ROOMub OpaBHILHO >,

dra Teopin umbers mauGoxbe mammoe amademie BE IOpUCIP YA
H& TONLEO IOTOMY, IO «XONAUI» OnpednFewis \IPaB, TPUMHCHBAIOTH
UPHHYNSHIO M FOCYIAPCTBY (HIM OQATIONY USH BTHXD ABYXDB 3JIeMeH-
TOBS) CYIUECTBEHHOE 3HAYEHie LA I0HATIA IIpaBa, mo u (B% eme GOIb-
NIGH CTeHEHU) IIOTOMY, Y70 NpedCINTAINTAS Macea IOPUCTORD, KOTOPHLE
obmier0 mpoluemor0 onpenbueliia ‘CymecTsa NpaBa He 3aHUMAIOTCH, 3
TIOCBALIAIOTE CBOHM TPYABLEICNIaJBHEIME BOIPOCAME PA3HEIXTL 00JacTelf
IpaBa, 3Ty Teopilo O0HKMOBEHHO MONYAIMBO NOIPA3YMEBAIOTH M u3h
HEd HCXONATH BB €BOMXD _ CHENIAJBNHIND BHBOJAXT WM IOCTPOCHLAXD.
KEpomb toro eymecrBenmas mna momsaria MPaBa POJL FOCYAAPETBA MIU
SIEMEHTA, NPHNYANEHLT (MM U TOTO, I APYroro) MoxpasymhBaeTes Wi
IPIMO  YTBCDKNAGTCA M BECHMA MHOTHMH 2BTOPAMU TAKHXL (POPMYIH
onpexbienia npasa, B KOTODHNXS BHIPAKEHIA «TOCYJAPCTBO» I «TIpU-
nyikjenie» orcyrersyiors. Hampuwbps, 76, Koropsie onperbiaors IPaBo
Rarh «32IUTY WHTEPECOBB», KAKD «IOPAZOKH CBOGONE, «IOPAXOLD
MEPa» U T. IL, OOBIKHOBEHHO NPEIONATI0TH MM IPAMO YHASHBAIOTH
Ha TO, 4T0 MODAZOLD 5TOTH WIM 3AMUT2 HCXONATH OTh FOCYAAPCTBa,
UTO 3aIMUT3 MPOUCXOAUTH IyTeMDb NDPHMBHEHIA CUNH, NPUAYEIEHL,
Takb YTO, HAMp., QOPMYNY: «NPABO €CTH SAI[UTA HITEPECOBL» MOKHO
OMI0 O Ge3b UCKAKEHIM TEOPIM MIOPUXD BAIMTHHKOBD 3TOr0 B03aph-
miA upesparuth Bb (opuyny: «[IpaBo ects samra mATEPECOBDH NyTEMS
NIPUAYAUTEIPHEXD HOPMb, UCXOIALUXE OTH TOCYAAPCTBA» U T. .

Muorie reopeTnrM npara, BOpoueMb, BMBCIO EKOMOUHALIM IBYXh

) Ihering, Zweck im Recht. T B. 3-te Aunfl. S. 320.



JJIEMEHTOBD. rOCYJIAPCTBa M OPHHYALSHIA ;3aLUIIAITE Takis ouperk-
JleHIA NOHATIA 1PaBa, KOTOPHA HCXOI[HT’E:/ U3H OXHOr0 TOJBKO 185 ATHXD
ABYXH daemMentoBh., IloaToMy m MH paseMoTpumb orabubHo onpexbieHis
CyLIeCTBA IpaBa ¢b Touku 3pkHia rocymapersa u onpexgbienia ¢b TOYRM
spboia upunystenis. 065 st vousu 3pbuia, Bsatma orgbiabHo, 3a-
RI0Yai0Th BB cedb cymecrBennbla Hefopasymbuisa, a Bosspbmie, LoM-
OuHupyonee 003 5IeMEHTA, NPENCTaBIASTh KOMOUHAUIN 320ay:KISHLA
TOH W Apyroi tousm spbmid.

[Tomarie roeyzapcrBa BHECTYNAETs BEH ONpeABICHiAXT IPaBa B pas-
JUYHEIXD CMBICJIAXh, MPUYEMD 3TH DA3NA4ld He BCErja ACHO €03HA0TCA ).

1. Hbroropma ompexbnenia cogarca Kb TOMY, 90 TCOCYIAPCTBO
eCTh eJUHACTBeRNHBIA MCTOYBUKDL NPaBa, EIUHCTBEHHEIH MPABOIPOU3BO~
TAIA (axToph (IPABO eCTh HOPMEI, HCXOMALILT OTE IOCYAAPCTBA; HOPMEL,
YCTAHOBIEHHELT OPramaMy [OCYA2PCTBEHHOM. BIMTH; HpPaBO ecrb Bexb-
Hid rOCyNapcTBa U T. ).

I10 — 0COGeHHO HeyIAUHEil BULB) ONperbIeHifi 1paBa ¢b TOURM
spbuia rocymapcrsa.

Teopin aru He mOEXOAATH . He TOIBKO Kb MeIyHAPOTHOMY HPARY U
BoOOIE Kb ThMD BUEAMB MPaBR, KOTOPHIE He IOAL3YIOTCA OULiaTh-
HHMD TPU3HAHIEMB, HO Jdike U Kb OQUIIAJLHOMY MpaBy, MOCKOJIBEY
OHO, KaKh HAIp., HAPOTHEE WpuUiAvYeckie O0HYaU, CO3LAaercd Hme ro-
CYAapCTBEHHOI BIaCIsi0. OHE OTHOCATCS TOJNBKO Kb IOCYAAPCTBEHHEIMb
BAKOHAMB, & IDPETeHAVIOTL A0 ompelbredie mpasa BOOOIIe.

2. Jlyumne t5 Teopiu, KOTOPHA KpUTepiemb, OTAUYAIONIUME HPABO
OTh He-NpaBa, CUUTAIOThL He Co3LaHle, & NpH3HAHIe 0043aTeNRHOCTH
HOPMBL €O CTOPOHHL TOCyAapcTBa (Hamp., <«OpaB0 eCTh COBOKYITHOETDH
HOPMD, KOTOPHA FOCYAAPCIBO NPHU3HAETh AJIA ¢e0d 0043aTeIbARME Y,
Enmarers) ). Onb ofmumarors mo kpaifmeil Mbpb u 5 ropupuueckii

") Taxs, manp., lepmares craBuTs pPAAOME W NOPH3HAETE NPABHILHEIME, NOBI-
JUMOMY, KAKG DaBHO3HAYANid, gBa nomo:eHia: 1) mpaBo ecTh ghficTByolia B TO-
cynaperrb HOpMur; 2) rocynaperso ecrs eNACTBEHHHI ICTOYHUKD TIpana.

?2) Ocofag JopMyIapoBKa, HO IO CYINECTRY CXOHAA Teopia moudaria npapa
npexromena nemasno I Cpmyoms ((ypmans Mmmuerepersa 0cr. Iions 1896 1),
Ouna raacure: ,JOpnanyeckuoymm HOpMaMu ABIAIOTCA HOPME, BOSHHENNA BB NpH-
SHAHHON OpPraHaMm TOCYM2PCTBEHHON MWIACTH (OTKPHTO I MOIaINBO, K0OpO-
BONIRHO IWIN 1O Heodxoxmmocrn) dopmb 00pa3oBamHia 00A3ATEILHEIXE HOPMBY,

ITpenmmyinecTso 370 QOPMYIHI COCTONTEH BB TOMDBL, YT0 OHZ ACHO HCKIIOIAETH
vegopasyyhnie, Oyaro rpedyerca anaiie 1 ocoGoe mpmsHaHie (consensus specialis)
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HOPMbL, EOTODHA, HEe GYXYMM COBFAHEL OCYAPCTBOME, TPUSHAKOTCS 1O~
crbraumn BT Kauecersh opummveckuys HOpM®b, T. e. BooOme Bch ofu-
ILAMBHEIA HOPMBI BB Hamems cuucrb. B YACTHOCTH, TIOND IIOHA-
Tie HODMb, HDPUSHABACMEIXD FOCYXapCTBOMD, MOKIO MOABECTH M WUH-
TYHTHBHBLA HOPMIL, NOCKONBEY OHE NOIB3yIOTEA MpHSHamieNt co €ro-
POHEL COCYAAPCTREHHOH BAACTH, XOTA ABTOPH €OOTBATCTROHHEINT Teopii
Takoro nocabacreia me wmhiors BT, BUTY.

Thus me wewnbe u B Taxoit yayumennoi gopyd onpexbaenia mpasa
Chb TOYEA 3pbHiA nomarig FOCYXAPCTBE He MOCYTL GHITH TIPUHATEL

1. CraBa momwamie TpaBa BL 32BHCHMOCTL 0T NPU3HARIA ero ¢o CTo-
POHRL TOCYXapCTBa, ABTOPH ATHXD TEOPill MOCKHIOBATENLIO NOJEHAD
OMIM OH  OTPHULATH CYyImIeCTBOBaHIe 006IE00AZATeNBHATO MeKIYHapoi-
Haro mpasa. Ilockoasky aammoe I'OCYXapCTBO HE NPUIHAETH HAKAKNND
HODMDb MEKIYHADOANATO Hpana UM WHROTOPEIND Kareropii ero, coor-
BETCTBCHHBIA HODMEL Tepaors 0pugMieckii xapakreps. IlpnsnaBas
MEAKAYHAPOAHOE TIPABO BL OOHIICHHOMBACMHCTS, ABIOPH OTHXE Teopiil
BBOTATH BB HUXD BHYIPeHHCe nporumsoplvie ').

KaKN0H orphanHof HOpMET co @Toporm OPPFaHORD TOCYIAPCTRENHON BIaCTH (KaKo-
BOe Bo3aphuie Toie ne ocradeen Gess daumTHAEORB). Hemoerarkowrs es asmzerea
10, 910 OHZ BLINBNTAETD fopxy OOPAORAHLL HOPAMB, HTHOPUDPYH codepacanie. T ocy-
A2PCTHO He NpA3uaeTs OGHMEHOBEHHO HOPMD, OPOTURHKIXE 110 COAepEanio mos-
PRME APaBaMb, FOCYJAPCTREHHOMY LOPANKY U T. R, X074 Ok o8b orBbuanm yeno-
Bi0 ,pu3menHOft Oopramamm ro€yAapeTnesHoli pracTm gopMu  0GpasoBamiz oGa-
3aTeNbLHEIX'E HOPMEY,

Boake coorsbrernyern HCTHHHOMY CMHICHY weopium Qopmysa, cenmanmagcs
npocTo Ha Npn3Hazie o6A3aTeIBHOCTA coO CTOPOHEl OPraHOBDL IOCYNAPCTBEHHOH
BIRCTH, npuiems Bo mabhixauie mexopasymbuill Momuo 0cof0 npubasnre, aro ahxo
GAeTh HE O cHeliankHOMb, 2 00D 00IneMs mpHaHamin (consensus generalis, 7. e.
O NPU3HAHIA, OTHOCAINEMCA He HenpeMbHHO BB kamioh HOpMDB  ormbanmo, a mb
IWHIHMT KaTeropiamMs wim cmeresans HOPMD).

'} Tpryus 1. c. mo mosoxy emoero onpenbaenia sanbaaers: sl BbiicTBUTETRRO,
AerK0 yobymreea, aro momgs ory GOpMyny TOAXOmATH Beh GeaycmorHO HOPMEL, KO-
TOPHIA COMMACHO yCeTAHOBARIIE iCA TePMAHOTONIN TPHIHCIAIOTCS KT, OPAIAIECKEMD
HOpMaMD, HaKh TO HOPMH, M3TARAEMELL CAMEME IIOIEHAIYIMIT OPraHaMH FOCYAap-
CTBEHHOH BIACTIL.. HOPME 00K IHATO pabd, TAKS HASLIBAEMEIA CIATYTADHELA HODMEL,
BRIPAGOTAHHLIA BE Cpexd TONNHeHHLIXE TOCYAAaPCTRY COK30BE, HATOHEL  H HOPME
MEHIAYHADPOAHATO TIpana‘,

Cp nocnbauumms momcmenmiems mMeEHO measas COTVIACHTRECH, HOO ,,COMVIACHO
yeranormpmeiica repummonorim® momm MEIYy HADOAHEIMHE HOPMaMH pasyarbores
TAKLA, KOTODHS He 3aBHCATEH OTH UPN3HAHIT HAN HEOPH3HAHIA IXbB €O CTOPOHH
OTREIRHANO  yuacTHmHa MEHIyHapOMHaro O0IMeHis, HOTOpHA o0A3aTennLHnl s
BCHXD TIEHOR® 2TOTO OGIUEHiA. '



2. Bropaa jxormueckaa omuOKa TEOpid, MCXONAIMMAXD TWPH onperkh-
JeHIM TIpaBa U3b IOHATIA TOCYAAPCTBA, COCTOHTH BH TOMB, 4T0 oHE
3aRI09AI0Th BH ce0b definitio per idem, ompegbraiors 2 myrems
CCHUIKML HA .

Jb510 BB TOMB, 4TO ABIENiA: TOCYIAPCTBO, OPFaHH FOCYAApPCTBEH-
HOA RJIACTH, NPUSHAHIE CO CTOPOHHL FOCYAAPCTBA—IIPEAIIONArA0Th Vike
HAJIHYHOCTh CHO/KHOM CHCTEMHEl IODPHAMYECKUND HOPMb, & HAYIHOE I0-
HATIE FOCYJAPCTBA Opeflojaraerh naytHoe onpepnbirenie moHATIA IPaBa.

Bt npusegennmixt ompeabiemiAxs TpaBa cKpHBAETCI  GE3HICXOA-
HLIfl JOrudeckii circulus, KOTOPHHA He TPYAHO OOHAPYMKHATL MyTeMb
NpoBBPEY  OPUAMYECKArO XaparTepa Kakod Judo HOPMH 0O . TIperia-
raeMBIMD (OpPMYIAMD.

Jaa sroro mpupiioch Gl TpoBbpuTH: a) mmbens am Mu alao €b
FOCYTAPCTBOMD HIM €h KAKUMb MHRMD sABICHIENDb, Hamp., IHIIeHOoi
rOCYLAPCTBENHON Oprand3anii Maccor UoAed, |yacTeio IpYyroro rocy-
AAPCTBA, OPUAUYECKE [OAYNIEHNOoi NPOBUHIIENH WIH T. I.; 0) ABIAETCA
M TaHHOe JANO (UId HECKOJBKO JHIfh), NpUslaBliee JAHHYI HOPMY,
TLACTBUTEJILHO OPranoMb FOCYAAPCEBa, MM TN He3aKOHHHME CaMO-
3BAHIENB; B) €CJId JAHHOe N0 (Hmaup., IpPesuieHTds peciyouusu) rbi-
CTBUTEJBIO A0JAEEHD OHTh' IPUSHANB OPraHOML TroCyAapCcrBd, TO BXO-
JUTH I Bh €r0 KOMIETEHNi) BO3BENeHIe IPAaBHNb TAHHATO POJL Bb
IOPUARTECKIA HOPMELS WM STONIIPEBHINAI0 O HPEAOCTABIEHHYI) €My
rOCYAPCIBEHABIMEL WPABOMB BIACTL; I') €OBepmeHO 1TH IpPH3HAHIE Bb
HagIexRAueR, T. . OpeFuACaHHod mpasomb, ¢opyb w 7. L.; ofHUMD
CIOBOML [ TpPOBBPEHE, €CTh JH JAHHOE IIPABUIO HOPMA INIPABA,
NpUmIoch OH Aokasarh Goxbe pammee CYNECTBOBAHIC MACCH APYrUXbH
IOPUAUYECKUXs HOPMB, 4 AJA A0KA3ATeNLCTBA IOPUAUYECKArc XapakTepa
OTHXT HOPMB HY:RHO 3HATH, YTO TakOe Mpaso.

Popuyny: opugEvecKas HOPMA ecTh HOpMA, MPUIHAHHAA LOCYAAD-
CTBOM'B,—MOKHO ITPEBpaTuTh Bb (OPMYAY: HOpMa Npasa (¥) ecTh HOPMA,
IPH3HAHAA BB TpeinucanHoil nupasomb (x) ¢opwb co cropoHm yera-
HOBIEHHLIXS OPABOMB (%) OPraHOBH IIPABOBOIO (X) COH03a—TOCYAAPCIBA.

3. Ho ecau nnprEsHaTh, IT0 0CTAPUBAEMAS TEOPis Ooupenbiaers HCko-
MOe W3BECTHRIND, 3 1€ HCKOMKIML, TO BCE-TAEH HeXb3d ORN0 O YBH-
A5t BB Hefl KpurTepid AId OTIMYA IOPUJUTeCKUXB HOPME OTH APYrUXD
ABJIENifl, MPABCTBEHHKIXD NPABWID, NPABITH BEKINBOCTH, HE EMBIOMIAXD
I0PEINIeCKAro XapakTepa, PeTUriosHHYS yieHiit u r. A. Mo BosMommo
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npusBangie H3BbCTHArO MpaBmIa €O CTOPOHH HQITEANUXD OPraHOBD
rocyaapersa Bb  opyt npexmucanmoft xug cospamig OPAIAIECEIXD
HOpMB, N0 TNpPH3HAHIE NpaBUIa He B kavecTBh opmimveckoil HOPMBI.

[Ipeanoxoxums, wamp., uro BB 3aR0HB, HM3TARNOMD HALTeRAIUMB
00pPa3oMb, CEA3AHO:

«Iloesury kamumii goxkens wuyeTBOBATH 6.12r0ZapHOCTs MO OTHO-
IEHII0 KB €ROUMEL GaaroxbrelamMs, 1o xapurein, norepubsmiit ore oxa-
PeHHaro ocropGuenie abicrBiems, kiesery... mwhers mpaso TPesoBAaTh
CBOH JapL 0OparHo».

3ubce necoMmbuno npumsmama co CTODOHHN  3aKOHOJATENA HOpMA,
IPEeNMCHBAONIAT  6JAr0IAPHOCTs TI0 OTHOMEHID Kb Oaarorbrerans.
Ho orcioma ne enbgyers, uro6m sanoHOAaTeNh THMD BOSRENH MM XO-
TBIL BO3BecTH 3Ty MOpMY BB IOPUAMYECKYI0; OHD BRIDQ3UTH TPUSHAHie
€4 TONbKO Kakb HDABCTBeHUAro mavaina. dOpuiuueckaa mopma saximo-
1AETC MMIb B0 BTOPON YaCTH MpUBEJEHHAIO 3AKOMONATENSHAFO H3]e-
JeHid.

Crasannoe BHIE OTHOCHTCA uenocpexersento man mutatis mutandis
U Kb PasHEIMB IPYIHEMTL ONpegbIeHiaMb TpaBa, IPUIECHRBAOMAND 10~
HATII0 TOCYNAPCTBA €YIGCTBORHOR, 3Mayelie AIA MOMATiA OpaBa (HOPME!,
OXPAHACMELT TOCYAAPCTBOME; NBHCTRYONIA BE TOCYIAPCTBS, HOPMEL, KO-
TODPEIMU. PYROBOACTBYCTFES BB €BOeit AhareasHOCTU rocyraperno etc. ete.).

B rakyo G 3aBHCUMOETH MH HM IOCTABUIM IIOHATIE 1IpaBa OTh
MOHATIA FOCYJAPCTBA, KAKYK) GH POIb Bb NOHATIM CYIIECTBA TPABA M
HI LIPUNHCATH  FOCYAADCTBY, BCErA2 MBl OTUML BBEIEML 2 BB OIpe-
Abrenie ukca, TAKH KAKh TOCYJADCIRO €CTh CAMO [PaBoBOe ABJemie, n
BHYTDeRHee NMPOTUBOPBYIC BB TEOPI NpaBa, TAKL KAKL OTHOMWENie 1o-
CylapeTBa Kb NPaBy BL PASHHND cfepaxs JOPHIMIECKIro dipa pas-
JYHO.

Beoxa Bp momarie cymiecrsa mpasa CTYyYaiHE NDH3HAKEL TAKOIO
WM UHOLO OTHOMEHIA Kb HEMY TOCYZAPCTR ¥ NPUHHMAA HTOTH pa-
SHAKDL 33 CYIIECTBEHHAIN, Rayka cOHBAETCA HA JOGKHHMA TIYTh; MCXOXA
H3h CI0AHAT0 W NPOHSBOANAr0 KOMIIEKCA I0DHAMYECKUX' ABJICHIH (ro-
CyAapcrBa), Kakb M3b NEPBOHAYAIBHANO NAHHATO, HAYKA JHIIAeTCA
BOSMOKHOCTHE PA3osAeHid MIDa NPABOBEING ABXeHif ma mpocrbiimie sie-
MEHTH W CHHTE33 CNOKHEING TPABOBHIND KOMILIEKCOBD, BH TOMB 4ueih

§'OCYRAPCTBA, U3h NPOCTBAMUXT 10PUIMICCKUND DICMEHTOBD; CBASH-
Ba A HOHATIE NMPaBa €D FOCYAAPCTROMD, MAYKA Janbe JAMMAeTes GOraTarc
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I NOYYATEeTBHAr0 MaTepiaaa—Thxb TPABOBHXDG ABIEHIH, KOTOPHIA BO3-
AUKAAA U BO3HOKAOTH BHb rocygapersa, HeaaBucumo OTh Hero # 10
TOABNEHIA FOCYIAPCTBA, M ChYXKAeTh cBOH ropusonts spbnia go yskaro,
MOAEHO CEA32Th, OQHUIIJEHO-KAHISIAPCEArO EPYrosopa.

[looroMy meanss me moaaxbrs, uro Bh HoBbiimee BpeMa Teopiu
pa3cMOTPBHAATO THIA NOAYWAAN O0cO0EHAHOe DACcUPOCIPAHEeHIe U II0Ib-
ayTcA phouTeInHEND 0T00pEHIeMT €O CTOPOHEI BECHMI MIOTHXT IOPH-
€TOBB, KAkh HCTHNHO «IDAKTHICCEIA» U YHOBIETBODPIOIL «10TPEs-
HOCTAMDL» HAYKH U KUBHH YUeHLd. /)(

§ 8. OmpexbaeRia mpapa, MCXOAANA M3D MOWATIA NPEHYRIEHIA.

Rars ykasaHo BHME, BECHMA MHOrie IODUCTEl CUHTAKTH CYUIECTBEH-
UBIH TPUSHAKONG IpaBa Tpuay:xgenie. Hopyans npasa, Bh ormmrie
OTB HITHIX' HOPMD, IPUIACHBALTCA CBOACIBO MPIMYAHTENBHOCTH (Z:Wangs-
normen, Erzwingbarkeit), cuaa npaHY#EICHIS; OAH IPABO PasCMATPL-
BaeTed, KAKD JABIeHie, cOcToAmee’ Ush JABYXh IEMEHTOBH: HODMDL U
npunyanenia. Tags zamp.. Iepuars '), KOTOPEU ABAACTCA phimarens-
[EIMH CTOPOHHHUKOMD TEOPiH IPEHYMEJCHIL ¥ CBOEK BallATO 3SHATH-
TeIBHO CHOCOGCTBOBATE HOMYLAPHOCHE HTofl Teopin B Hosbimee Bpeud,
pAsIMIAETh B NPaBh BA «MOMeHTa» WM BB CTODOHBL: BHYTDEHIEIO
CTOPOHOI0 TPABA ABIAITCA TOPMBI, BrhiHe —IpHHYETeHie *).

Ilpemne wbMh TpHECIyWEFD Kb kpuTarh TEOpIH TPUAYEIEHLA [0 €Y=
LEETBY HEOOXO/MMO YCTPAHATH PA3HELA MeACHOCTH M HETOYHOCTH, CBOM-
CTBEHHBIA HTOH Teopid W OORITHEING (OPMYI2MbB, €€ BHIPULAOLHMD.

I Hpexge Beero 1eo0K0ZEMO OITMETHTH, UTO CIOBO «IPUHYEICHIE »
ecTh JBYCMHCJEHIOE BHpakenie, & HMEHAO OHO yroTpedaaercs:

Bo-11epBExs, BL CMHCThE (usaieckaro npuny:ELenia (vis absoluta),
T. ¢. UPHAVEIEHiA, COCTOAmAro Bb mpuMbHeHin fuamueckol  CHIIN,
MeXAEHUeCKHNH emocoboss Bosrbiicrsis. Hamp., ecitm koro JuGo CAI0K0
UpUBOIATH BT CYIb WM BHTATKMBAIOTH 31 JBEPB, €CIM Y MOHEAA0-
1{aro BEIIATH KALYI MM00 Belllh CWIO OTHHEMAIOTH €8, DYKOI) JHMa,
He LEIAIONIAT0 TIOJNHCATHCA, HACHIBCTRENHO MDOU3BOAATD NOAMUCDH

1) Thering. Zweck im Recht, I, erp. 320 u en. 329.
2y Das zweite Moment des Rechtsbegrifts ist die Norm (3. 320), letztere
enthiilt die innere, der Zwang die ifussere Seite des Rechts“.
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U T. IL, T0 Bh OTUXD CHYYadAX® HUMbercd HATHLO NpHAYAIeHie Bb
CMEICTE  (JHBHICCROME.

Bo-roprixs, BL cMECHb TARE WASHBAGMATO IICHXHYECEALO npu-
nyxpenia (vis compulsiva), xhitcrsia crpaxoms, . e. Boaxkitcreigz ma
RO YeTOBBKA AN BH30BA ¢b €r0 CTOPOHH W3BBCTHArO pbmemnia Bonu
U cOOTBLTCIBEHHAr0 NOCTYIKA LYTeMb YTPO3H [IPUIMHUTH eMy Bb IIpO-
TUBHOMD cayuab ussbcrmoe amo. Hamp., ecim o koro audo TpeGyIoTS
BEIAATH U3BKCIHON CYMMEI NeHers, LONIMCH KAKOro JU60 JOKyMeHTa,
U3BMHEHII W T. I TOXH YIPO30w BhL exyial nemosmmoBenig yourh,
IIOOHTh, ONOZ0PUTH HeMOBHHYIOIATOCA PAsrIAMeHieMb KaKoH MU60 Tafimn
¥ T m., 10 yenbmmoe upumbnemie Taxkuxt Mhps HasmBaerca memxu-
TeCKHME IIDHHYKACHIEMb.

Croponnuxm Teopinm npumy:aeHia OGHKHOBEHIO HEXOJATD Wb mnep-
BAr0 3Hauyemid TepMmHa, HO Hepbiko oHM, me asambuas JToruueckaro
CRAUR2 REIBICTBIC TOXJNECTBA CIOBA, NEPEXOLATH BH OTHOMD U TOMD Ko
HBNOKEHIA OTH OXFONO CMECIA Kb APYTOMY MM OPAMBHAIOTE BTO BHI-
pasenie BOOOIIE BB HEACHOMT U Heompexrkienmows cMecah, uto 3aten-
HACTh ADPTYMEHTAII0 U CKDHBAETH LaAn0mudLru ).

2) IlpunuesBath HopMaMBMIPABA CBOMCIBO IPHHYAHTEIBHOCTH, -
HyUTeBHYIO (BB (PUBHYECKOMD, MATCPIANBHOMT cMECHb) CHIY mim Bi-
Kb1b BO BubtIHEM® NpURYHAEeHIm OHY W3L «CTOPOHB», & UMEHHO
«BREMHEI eToponyy mpasa, Wa pAxy cb HOPMAMH, Kakh BHYTPEHHEH)
ero CTOpomow *) u T IL.—I0 Memnmeil wbph merouno. Ilpaso upex-
CTABIAETD sABJeHIe He (HSTICCKLArO, 2 MCHXHUCCRALO MIpa W HEKAKUMIT

) Hrorga opusmbmunaeren eue o TPeTiil CMHICTE ,TepMHEAY opnOy:EIeHie.
A uMenHo, HIOrEa 910 CIORO 0003MAYALTH TG00 JaBIEeHie Ha BOTI A Ro3xbiicrsie
Ha ToBeaenie, I Taxoe, KOTOPO® He COCTONTE I crpaxh Oyayimaro ama. Bs arows
CMEICTS rOBODATS, Hanp., H O MPHEY:KSHIN co CTOPOHLI MOTH, HPABCTBEHHEINT
HOPME I T. . BB TOMB 3HUCHIH, YTO MOJ3, HPABCTBEHHEIT TIOPMEL II T. II, BOOGIIE
MOLYHHAOTH ce6b Bomo momell 1T BHIHBAOTE TaLie miIm HHEIE TIOCTYIIEH II BO3-
Aepiuanix. HeHo, uro ,upunyaETEnEHOCTLY BE oTOMT eMmcnh He MOKOTE GHITH
BHCTABIACMS OTTHYATENLHENMD IPHITAKOMT HOPME IIpaRa, HO H OHA OTPAETH POiIb
BE TEOPiAX’s HpaBa, yemIusas HeACHOCTL W MyTAHIIY IOHATI.

*) Cp. Iepuars BB yxasanHOM® Brime Mberh. Op. mams xe crp. 320, 322, 323,
320, 331, 332 m . x; Penrenxaxm¢r, HOp. van. mam, 1889 r. crp. 21: »IIPABO ecTh
BLIpaiielie 0BLIeCTBEeHNOl MLICIM H BIACTH, H TOTOMY OGIAJaeTh BCErTa ¢ILION
menoanenia n npnayxaenia®; Merkel, Jur. Ene. § 50: ,llpano o6aazaers Mare-
piaanaor cwaoo (yhesitzt das Recht eine materielle Macht.. hiilt physische
Machtmittel bereit, durch welche die Erfiillung... evzwungen werden soll*) i z. m.
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JuauuCcCKUME CRONHCTBAME H cHUNaMu He 00Jajgaers u 00aa1aTh He MO-
xkerb. 3xbes cmbmuBatorca duzuueckia cuiawm u rbiicrBia (Thiaonsu-
#eHid) JofeiR (CyAeOHEIXD HOPHUCTABOBD, YHHOBD HOJMI{IHN, BOWCKA), IPH-
whRARIUXE (u3nyeckoe NPUHYAAENIe BO UCHOXHeHie HOpMb Mpasa,
CO CBOJCTBAME CAMOT0 NPABA.

Pesonnsifi cMbIcan Teopifi, BUAAIUXT BB NPAHYHACHIM OTAMIUTENE-
HEIf LpPU3HAKD LPaBa, MOEETbh COCTOATh JUIL Bbh YVEA3aHiM wapbernofi
CBAH MEXEAY HOPMaMU TIPaBa, ¢b OFHOH CTOPOHEI, M ABACTBIAME JIOJICH,
COCTOALMMHE BL UPUMEHEHIH UXH (M3UYECKAXD €BOHCTBL M CUIL, €D
APYroit cTOpOHLL.

Jlas yacnemia 5Tofl ¢BA3W BL cMucab Teopili mpumyspemHid ciab-
Ayerb MCXOAUTh U3b TOrQ, UTO CTOPOHHUKHA HTUXE TEOpilf OTHIONL HE
VIBEP:KAAI0Th, GYITO KpHUTEepieMb ABIAeTcA (AKTHUIECKOe OCyIecTBIeHie
MK HEeoCYIecTBIemie PUaeckaro npnaYEICHIA I J0CTU RIS HCeToJi-
nenia mspberaaro TpeGoBamia. Hamporapp, (aktAveckoe npuMbHeHie
JmsuTeckoii cwin A oeymecTBieRid’ usslcrmaro Tpebosamia (a) e
ABIACTCA €aM0 1o celh MocTATOURKME KpUTepiedt I UPH3HAHIA 3TOro
TpeGOBAHiA OPABOBHME, A, Cb MPYrLod eropomsl, (0) omo M HE Tpe-
Gyerca HeOOXOAHMO JIA TOrQ, Urd0H HsslicTHoe Tpedosamie IOIYIHIO
UM COXPANHUN0 XAPAKTepD( 1P ABOBORO:

a. DarTHiecKd NPUAYEACHIE MOMKET, UCXOXUTh OTD AsiMynbAmnxs,
BL TOMB uueal u HeTIPUSBAWHEIXD KB TOMY, JULE H COBEPINATRCA HA
moush pasmmuEkimaxs, B {TOMB WHCHE U HE IIPABOBHXNB TPeGOBAMII U
HopMb. CTOPOHHUKH PA3CMATPUBAEMBIX'S TeOpLil UMBIOTH Bh BALY TOIbKQ
abAcTBia OonpeABienn Xs MUD, TPUSBAHHENXE Kb OCYHIECTBICHI Mpa-
BOBOCO MPUHYEIEHIA U IMPUTOME HE IPOU3BOJIbLHEA ABACTBIA 9TUXD JAL,
2 COBEPIIACMBLA MO OnpenSIeHEHMb NPABUIAND BO UCHOJHEHIe Lpero-
CTABIGHHAL0 UMb CO €TOPOHH NPABOMOPANKA LIONHOMOYLA MM JekKa-
Imefl Ha HUXDL O0A3AHIOCTH.

OOHEHORCHHO ATO BHIP2:KAETCA YKa3aHieMb Ha T, 4ro umberca Bb
BUJY OPramu30B2HHOE, VIODAJOTCHHOE NMpHAY:EeHie, NpUHY:KACHie CO
CTOPOHKT OupeiBIeHAKRXSs OPraHoBh FOCYAApCIBEAHOd Bjractd H 7T. IL

6. Cp Apyrofi cTOpoHB, 3TO OPraHM30BAHHOE NPUIYLIEHIe BOBCE
Jie AOJGKHO BB cMbchh Teopift NpUAY:EIEeHLI HEOOXOAUMO OCYLIECTBILATHC
na rbob Bearii pasn, xorga umberca Ha JHUO UPABOBOE ABJCHIE.

Taxoe Bo3BejeHie UPUHY:KACHLA Bb ABIEMie, IOCTOANHEO M AensMbHIO,
KAED OH [0 3QKOHY NMPUPOJAH, COUYTCTBYIONIEe IPABOBHMb ABJIEHLAMD,
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npoTuBopEumEN0 OB 00MEeH3BECTHEIME (aKxTambs o faike GHIO GH cOBep-
IICHH) HeXBIIIME.

Ilpexpe scero BB rpoMaxoNs Gorsmuuersh cayuaess npuAyAxcHie
me umbers Mbera u pua npumbnemia ero mbrh Hmraxoro moBoxA IO~
TOMY, YT0 OOKIKHOBEHHO JIOAM HOGPOBOJBHO MCMOIHANTS TPeGOBAHIA
npasa. Pusuyecroe npuny:mkgenie upumBHACTCA JMIB Bb THXL HCRIIO-
YUTEJBHHXE CIY1aAXD5, KOTAA HETH TO0OGPOROIGHATO MOXYMHEHIA.

o w BL 3TUXD MCKNOUATENLHEING CAYYAAND HPUAYALCHIe 110 pas-
HHMB NPOYUHAME JaXek0 He Bcergd umbers mMbero BB mbitcTurensmo-
ctd. CylbA HIH UpeJcTABATETH UCIONHUTENbHGH BIACTH MOPYTH (aKTH-
eckd He MCTIOJMHHTH CBOCH 0043aHHOCTY, U BCIBACTBiE 5TOro mpaso-
HAPYMATENs MOAETh He II0JIBeprilyThCA NPUHYIATCILHRME MEPaMb; OHb
MOEeTh Takake QarTudeckn us30brayrs npumbHenia raruxnt whpn my-
TeMDb XUTPOCTH, OBrersa, COKDHITIA NMpABOHADYWIEHIS H T. 1L

Teopin npuuyxaenia ambioTs BH BAAY “He, HeoOXOTUMYIO (arTUde-
CKYI0 CBASH /BJICHIA npasa u upunyEtenia. Haupormes, He orpumas
HAKTUICCKOA BOIMOKHOCTH Kakh OCYINECTBACHIA Ge3MpPaBHAT0 NPUHY-
RJEHIA, TAKD M HeocylecTBIeHLA #Halubxh cabayemaro 1mo upaBy upu-
Hy:&genia, onm EMBIOTE BRABUAY He 1O, urd cayuaerea Bh AbiicrBu-
TEJIBHOCTH, A TO, ITO NPEANHCHBICLCA TPABOMS. CMEICTL YTIBeDEIAEMOi
CBA3U MEMEJY HODMAMUELIPABA M NPANYKICHIEMb CBOXATCA Kb TOMY,
YTO He HCIONHAII|R ToOpPOBONBHO cBOEH 0PUI. 06A32NHOCTY 110 NPABY
MOEETH WIM JKe M JQIAeHd ORTb HOABEPIHYTH UPAHYAUTCILHEIMD MG-
paws. Ha cayuafi menmCHOMHeHia OHON HOMEL IPaBA CYUIGETRYETH XPY-
rag HOPMA (CankULT), IPeXTUCHBAIOMAA NOAICKANUMT OPradaMh BIACTIL
MpUMGRUTE (00 COGCTBEHHOMY TOUMHY WM II0 TPeOOBAHII YACTHATO
TUNA) UPUHYLICHIES.

3) Homs «npuny®geniens» cabryers mpu sromt pasymbrs Bearia
npelycMaTpUBagMeiA IPaBoMEt MBPH, cocroAuiid Bb mpumbHeHinm (usm-
YECKROR CHIM 4 IOAJeD:Kanid NpaBolopAAka, Bh TOMb wHCHb pempec-
€UBHbIA MEDH, manp., sakii0Yenic BL TIOPBMY, CMEDPTHYI0 KAsmb U T. IL
OGHEHOBEHTO NpeTETABATENA TEOPIH IPUAYHIEHiA BEPAAKAOTCA TAKD,
EAkb OYATO XbiO MAeTh UMEHHO U TOJABKO 0 NPUAYMNEHIA Kb UCIOIHE-
mio (Erzwingbarkeit). Ho u sybes, kakp @ BB APyrUXH OTHOMERiAXS,
EPOeTCd HEJCHOCTh MHCIX H ed QOopMyIHpPOBEH, LKOTOPAd IIOLISHKHTH
UCHPARJICHII0 DPAHbIIE KDUTHKM TEODIH MO CYIECTRY.

IIpe;rne Beero cabayers omMbrurs, 110 BHpamenie «IpURY:Elemie



Kb UCIOJHEHI0», TMOCKOJBRY phub uiers 0 GUaUIECROMT NPUAYKAEHIU,
ne prnoab AcHO OTpaKaernh CYIECTBO 0GOZHAUYAEMAr0 AMDb ABjeHis. Bn
caydal uauteckaro NpUAyEIEnld, Wamp., HACHABCTBEHHAr) MPHBOJA
M MAOTO A0CTARAEHIS OOBUHAEMATO BB CYIb, Bb cayiah B3ATIS emiIolo
BeI, KoTopo#t o6A3annuii KDL eA BuAaub A0GDPOBOJILHO HE BHAAETD,
M T. 1., «HCHOJIENie» MNPOHCXOAHNTD (GARTHYECKU IIyTeMb AbitcTBid (BO-
JTEBOTO AKTA) He TOro, KTD COHPOTUBIAETC H 10jBepraercda HACHII,
a toro, Ero npumbmaers macmme. 3xbes ma abnt mmbern wbero me
Mpany:&Ienie 00A3AHIATO Kb HEN0JANeHil0 0043aHHOCTH (EMIePATUBA,
OTPUUATEABHATO 00BEKRTZ), A OCYIUECIB/eNle NpUTAzanid (arTpudyTHBA,
NOJOKATEILAAr0 00BeETa) myTeMDb ALileIBIA ApPYTUXD JHIL NPOTUBH
poan odazanuaro. Orcioga, paxbe, BEAHO, MTO TAKOE UPUAYAHTEILHOE
uCcIOdHeHie MO:keTh umbrs MbeTO0 JUmB 110 OTHOmMENI0 KH HBEOTOPHMT,
TPHATA3AHLANDG, & UMEHMAD MO OTHOLICHIO KL TEMB, AAI KOTOPHIND JRY-
A0CTh MCNOMHAIIIAIO He UMEeTh 3HANEHLA, "Fak® UTO Cb TOukM sphuis
ATTpUOYTHBHOA (YHEUiM (yA0BATBOPEHIA NPUTAIAHLI) Ge3pa3TaiHO, CO-
BepuiuTs au Tpedyemoe pbiicTsle JcanByo0asanusii iy Bwbero uero
TpehyeMulit arTpuOyTuBHBI A)@ERTH NPOoHsBejeTh CYyAeOHHNH TPUCTABE,
noJanefickifi eay:kaTens u I WM. @cHoe AbIo, IO rpoMajmad  Macea
p. HOPMbL U NPATASANME TAKUMB CYPpPOIaTOML YIOB.IETBOPUTLCA He
MOryTh: TH ABHACIBII, KOTOPEA TPeOYIOTCA OTL CYALU. HAPOIHATO Npef-
CTABHTENA, AAMUHUCTPATOPA; OUERYHA, YIATENd, XYIOKHUKA, CYUPYra
U T. X., HEe MOIyTH @HTH IPUAYAATENABHO HCUQIHEHR, T. €. 3laswhHenn
pbiicTBLAME OpPraHOBL MEWONHUTENSHOM BiacTw (cp. Beme cTp. 41).

CooGpasHo ¢b 9TUND NuLIb U3BECTHOR uacTd HOPME COOTBLTCTBYIOTS,
HA cayvyall AXBH HeHCHOJHenid, caukuiy (IPyria HOPMAL), NPEXIUCHBAIO-
L[4 HPUHYAUTEAbHOS HClloNHeHle. Db GoaplnuHersh cayiaeBd caHkuiu
HOPMB HPABA COCTOATE BBH BOZNOKEHIH HA HAPYHIUTeNdell UHBIXG HEBBI-
TOXHEIXD TOCTBECTIBIA, HANp., HAKA3AHIA 33 HapYIIeHie.

Il BOTH TpepcTaBUTENH TEOPIM IIPUHYKACHISA, OUEBUAHO (XOTA M
BOIPEKH HXE OOBIYHEINDG HETOUHHIMB U HedACHHIMT (opMyiams), uMBiors
BGH BHAY H UpumbHeHle cHabl Jdd Lbaeli pempeccily, a He TONBKO Dpu-
HyAuTelNbHOe ucnoanenie, udo Bb HocabrgeMb cayyah uxb Teopida OmIa
OBl ABHO M TOPABUTEIBHO IPOUSBOIBHOIL.

Mocab 51X NpeBAPUTCIBARNT PasbACHEHIi MBI MOXEMD MPUCTY-
IUTh Kb KpUTHEDL TEopii mpuAy#ieHid no cymecrBy. Hmu, ¢b oxHOf
CTOPOHH, YCTpAHAETCA MHOIO CIIOPOBTL U BO3pakeHlfi, 00HKHOBEHHO

J. I, lerpamnnkia. 5
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BEIABUTAEMBINT MPOTHBT JTUNT TeOpli Ha nouBh HedcHOR OCTANOBEL
BONIPOCa M BIAMMHHING HefOPA3YMBHIA U IIOTOMY HECTIOCOOMRINT hii-
CTBUTEJBHO OLUPOBEPLHYTH TEOPIIO 1 nepeydhaurs NPOTUBHUKOBE, He-
CMOTPSE HA IPABUIBHOCTH BEICKA3BIBAEMBIXT IIOM0KEHIT I 00CTOATIBHOE
uxD odocHosame '). Ho ¢b jpyroit cropomm »TH monomenis oGnapy-
KMBAOTE TAKIC JOTHYCCKie MOPOKM RDL onpembieHiaxs MpaBa €L TOYKK
spbula npunysExenia, RoTophle MAWAITS HTH onpepbrenia, Kakb TaKobi,
BCARArQ0 HAYYHACOQ IHAYEHISA U CMBICTA.

A HMEHIO OKaSHIBAETCS, WTO BTH TEOPIH TOJBKO TMO nexopasymbmim
UPUHEMATOTCA CTOPOHHUEAMU ¥ MPOTUBHHEAMH 32 onperbleHia mpaso-
BRHIND HOPME U 3QI(UIIAIOTCA W OCHAPHBATCA, KAKD TAKOBELIL

Ha camomn ghab ok ua onpocs o tomn, uto rakoe Npaso, BoOOGIE
HUEAROro orshbra He faorh, sanmouas B1 cedd definitio per idem u
pU TOMDL BRE JIBYXD HAUPABICHLAND €pasy:

A. Iloekomsry omb ucxopars ussb UPEMAQIOMCHIA 0PI aHU30BAITO
HCIMOMITHTeABHON BAACTH W UMLIOTH BEFBUAY He HPOUIBOALHOE HACHIiE
CO CTOPORH Koro OW TO M GBLI0,92 WpuMbmenio npumuy:EIenia co ¢ro-
DOHEL MPHIBAHHEING Kb OTOMY HOPABOHOPIEKOMb, YCTAHOBICHHHINT Ipa-
BOMB M ILACTBYIOIMUXT BL mopankd, OpaBoMsb mpejy cMOTPEEHOME, opra-

!) Crpanuoe Buevarihiie IPON3BOINTE AMTEPATYpa 00B OTHOILICHIN HPHIY-
#AEeHId Kb CyNeCTBy Tpana. Ilpormeansm TEOPIH TPHHY:ENEHIf IPHBOIATD IIIIH-
HLOQ PAXLI aPryMEHTOBR, COCTOAWNNS BE HOAPOOGHOMD T HACTONYITROML JOEA3H-
Teasersh MAOmecTRa TAKNES HoTOmeiii, KOTOPHA ACHL U Hecommbnmm © Geas
ITUXT MOAPOOHHND pascy:AeHill n mogrsepsgeniii u mas EOTOPHIXE Kaililoe Bb
OTTBIALHOCTI, TOBIMMOMY, BIOINE TOCTATONNO NI NOKA3ATEILOTHA ILECOrIaci
Teopin TPHUY:#IeRix ¢b ghiieTBuTersHOCTRI) I HEpEe3nHHOCTH ed BooGule, me
FOBOPA  yd&e O BCEMb ITNHHOMB KATATOThE 3FNXT apryMeHATON: Bh COBORYII-
mocrm. I nce aro ne ghiicrmyert. Cropommmen TCOPIN OPRUYEAELif e TpH-
3HAIOTH ceda mobbayienamyu u npioGpbralors Bce HOBHIXT COW3HIIEOBD, a4 TIPG-
THBHIKI TEOpinm TNPNAY#IEHiA, He eMorpid Ha Beo, TOBIINTMOMY. OMeBOIHY IO
yobanreinnoers mxh apryMeRTaIiN, MPeICTARIANTE HNUTOMHOE MeHBIIMHCIEG i
[Iach Bomilommaro 8b nyeriab. O0nacHaerca 5T0 oTuactH BOGGHIE ObNCTReTLIM S
IOTOXKEHIEMS TEOPIN Ipakn, HCOHXOAWMOCTEIO NMMEIL BT Pacnopsidierin ranoil anGo
EpuIepiii AIf OTARYeHid IpaBa OTH HPABCTBEHHOCTI II T. II. 1r gesycnbumoeTsio
TONCKOBE 33 BOOIRE  yAOBIETBOPHTCALOBING KPHTEPIeMB, HO BF 3MATHTCILHOMN
CTETICHIT H CO3lUamieM®t I NHCTHHEITIBHRMT Oy LIeHIeME TOr0, YTo OOIOAECI,
BLICTABIACMLIA I OOAPOOHO TORA3LIBAEMEN HPOTHBHUKAMI Te0pin ITPUHY HASHi,
1 CMOIpH MA BCIO MPaBILILHOCIL XD caMinxs mo celdb, me mwkors cyviueerseir-
Haro slademia, uTO npnHydiieHie Bee-raxn mwhbers Takoe aHavemie B IIpaB: .
ICOTOPOTE ATOT0 apryMemnTaieo e sATPOrABASTC!l I He ONOBepraeTcs.
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HOBB, TO onb BakMOY4arTs BL ceGb Ty e Mmorokpatayw definitio per
idem, KOTOpad BaRIOUAETCA BB TEOPiANG, HEXOXANMSD Npu onpexb-
Jeniu npanad u3L MOHATIA rocyxapersa. Booliie Bce ¢kasanH0e BHME O
TEOPIAND TOCYEAPCTBEHNEING (Bb Y2CTHOCTH W II0 MOROXY MEEAYHAPOL-
Haro npaBa) OTHOCHATCA H Kb TEOPLANG MPHHYAEIEHid.

B. Ho xpowb Toro Bh Hux® sakmouaerea emle definitio per idem
i Bb JAPYFONB HANPABICHIM H IIPU TONH CHEIIaNBHO MMb CROHCTBEHHA
I BEcbMA Xapaxrepuad JOrmuyeckas OMUOKA 5TOTO DOAA, COGIUHCHHA
swhcrh ¢n Thyt en meaknmms yreepameniems. Jbro BT TOMB, UTO Chb
rouku 3pbHia TeopiEm NpUAYKICHIA HOPMOI mpasa (2) ABILIETCA THIb
TAKAA HOPMA, Ha GIyvali OTCYTCTBif JOGDOBOABHATO HCHONHEHLA KOTO-
poil Ipyras HOpMa npasa (z,) UPeAYCMATPHBACTH HpUMBHEHie HPUNY-
IUTEIBIEXD MEPB, Haupuwmbph, IPENIHCHBAETL W3RGCTHEIMB JUNANE
(cyZeGHOMy MpHCTABY, MOMMIEACKUMD CIYKUTEMAMD....) IPUNEHUTD TP
nyauTensHoe ucnoanenie. Ho ara Hopna (Z7)w=8 CBOK ouepexb JHIIb
Rb TOMH cIyuab Moskerh GHTH IO TEOPIM NPHAYMTENiA NPaBOBOIO HOP-
MOIO, eclu cyIuecTByers janpwbilifaa mopmMa (&,), KOTOpad Ha CAydai
OTCYTCTBIA MOOPOBOJBHALD HCIOJAEHIAOTOR HOPMEL (%,) IpeLyCMaTpH-
_BAeTh BB CBOX OvYepenh UPANYEUTENLHEM MEpM (Hamp.. Ha cxydafd He-
HeNaHlA cyZe6maro NpECTaBa, UAHOBL HOMHOIM H T. TL ;T0GPOBOJBHO
HCIOJANUTS CBOIO 00ASAMHOGEs, NPENTUCHBACTh U3BLCTHEIME  JHITAMD
IPUISITH NPUHYAUTEILHKA AEPEL IPOTHES 9TBXD OCAYMAALOBE). Hopa
£, TOUHO Takke AOJ&Ha uMETh TAaXEABAMYI0 CAHKII0 COOTBBICTBEHHAIO
COACDAAHIA—Z,, 32 HOPMOIO X, MOJNKHA cabpoBars camRmia 2, % T. A
—10 0e3ROUeYHOCTH.

Orcioga paxbe (8p Buph reductio ad absurduin) Homy4arTCH, Hanp.,
crbayoutie BEBOXH. [Ncau NpejmoNoEMTh, YTO Y KAKOro Jub0 Mapoja
CYILECTRYETh XOTh OfHa HWOPMA, MOAX0JANAI IOXD ompexkienie Teoplu
NPUNVELeHIA, To oTelofa cabayers, Yyro y 9TOrO HApPOXA ecTh Oe3Ro-
ICYHOC YHCIO HOPMD TIPaBa; BH YACTHOCTA €b HCTOPUIECRON TOURU
spbHif TiepBOe BOSHUKHOBEHIE HOPMET 1IPaBa He GHIO BO3HMKHOBEHIEMD
OIHOA EakOf IUOG0 TMOPMHL, @ Cpasy GesKomeTHAro HXb Yucia; BOOGIEe
NOCTENEHHAr0 YREAMIeHid KOIHYeCTBa, IOPMD [1paBa, Kawb I HXD YMEHB-
medida, OKMTh He MOKeTh, MO0 EKomamuectBa OoJbme Oesromedno GoJb-
moro HHTE, a MeHBIIE HTOrD KOUMYECTBA HODPMB NPABa OHITL TIe MOXKETD,
ecqu ecth NMOpMa mpaBa Boodme u T. JI.

Cavo coGowo pasywbercsa, uro nposbpurb U T0KA3arb, UTO Kakai
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AU60 HOpMA ¢00TRBTCTRYETT TAROMY omperbienin m mostoMy nolkma
ORITE NpU3HAHA HOPMOK IIPaBa, HEBO3MOKHO, HO0 AT0 TpeGoBATI0 ik
GesKONEYRAr0 AOKARATENLCTRA '), a BCAKIf KOHOID TOLA3ATeABCTRA 1
nposLpry 3a orcyrersiemt xaxbmbime cANRUIN G On BMberb cp
Thye AOKAZATENBCTBOMB, 1TO BCH mpegmmymia HOPMEL 116 CYTh HOPMH
npasa (Hanp., eeam G JOULTH 10 HOPMEL @,,, U0 TAKOH HOpMH (z,,),
ROTOpAA  Ha  €ayuaif HApYUIEHIT HOPMBL #%,, NDELYCMATPUBATA GOHI
MPARYAUTEIBHR MEpH, He OXazaioch, T0 0LKazaToch OB, YTO FOPMA
a0 RAKD «HENPUIYTUTETBHAA» HOPMA IPABA €CTh HElPABOBA HOpMA,
NOITOMY 1 HODMA ¥y, KAED JUIEHAASA TPABOBOH CANKIiM— CAHKILD
Bb BULE mopum npase, npermucssaoneii NPUHY#EHIS,—OKA3AIACH OB
HepaBoBOl HOpMOfi T T. 1.).

JApyrmm caoBamu, ecim-6r nonpotosars fpumhaurs ua bk RpH-
Tepiil Teopim mpHAYATewid, TO BeCEMA JETRO GHIO G OTHOCHTENBIIO0
T060f ROpMEL Yohautbed, wro oHa o FOURT apbnia teopin npmmy:x-
ZeHis me ects HOpwa npasa. Ho u €esn ranoi ROALpernoi nposbpru
OYEBUIHO, 4TO HETL H He MOkKeTh( GHTLMEUEAKOR Takoit HOPMEI, Ra-
Topad Ok coorsbreTBOBANA TPEGOBAHLING TCOPI NPHUHAVEIEHi.

Boodme pasemarpusaemo® Souperbaenie faxrtuveckoit poskpru,
OCIIAPUBAHIA TyTeMD NOTHICREBAHIA, HECONMACHEINT b HeIO ¢arTonn n
T. II. HE 3aCHYRABAETImwM TAKIe CNOPH IIOKOSTEA TOIBKO Ha, He1op:i-
symbuin, uGo ono mpexcTABAEIETH HhuTO VEe Cb TOYRH 3phmig amemer-
TAPHEIXT IPABUIL JTOTMEM CTOIb HECOOOGpasmoe, uto o0pauienie &b dax-
TAND s HPOBEPRM  ero” Tipeanomarano G HAIMYHOCTH 1wrhiaro psaia
HefopasyMhmii.

Mexay npoumvs, ua paty cv pasmumm BO3PAKEHIAMY, TIOKOAIIH-
MUCA HA  HeN0pasyMBHIAND OTHOCHTENBHO CYHIECTBA M CMHICIA Teopiu
UPUAYEAEHLA U I0ITOMY TEOPIH DTOH cOGCTBENHO He BATPATHBAIOIINMA ),
TPATHIIOHHD BHIBUFAETCA TIPOTHBT Hea Bb Buxbh Gorbe Ceplo3HAro aj-

'} Beewma xapawrepno, uro mo OORIMHOMY B3LILANY TEODifd IPHAYHIASHIA 12T
NPAKTHYECKA yAO0RME KpUTepiil Aaa ormmuenis HOPMB IPaBa OTH NHHXD SIBIE-
niit. I1as-3a Taxoro ,nmparTmaecxare” yAobersa wmmorie cubxyors arofi reopi,
HECMOTDH HR PA3HHA ,TeoperAdeckis commnbmig.

?) Hanp., paseyageniaMm o TOMB, 4TO Q2KTHIeCKH UpHIy#aenie Tpumbnaerca
BECHMa PBOKO, 9T0 HeMHCHMO GO GE Tanroe noI0%eHie, IPA KOTOPOME HHKTO
Ol TOGPOBOABHO HE MEOOIHATE HOpME NpaBa, a Behxs nprxommaocs Gu IIPABY -
AaTB, HWPO THMB dydme gLHCTBYeT® MpaBONOpANOKD, ThME phice mpumbnaercs
NpAHY#IeNie, 4T0 coGeTBenHo JOGATEEA HCHONHeHid nyTeMb QHINIECKaro mpu-
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ryMenra (AKTAYECKATO CBOMCTBA YyLasamie Ha MexJIyHADOAHOE PaBO,
raf phrh opranu30BAHHOM HCIOJAHUTEIbHOMA BJIACTH, BOOOLIE IPABOBOIO
NpPUHYAJCHIA BB CMBICHL EPUTHEYEMOH TeopiM, M Ha HODMHL, ompexb-
ahadid 0043aHOCTE MOHAPXA, KOTOPhiA BB CHIY 001(aro MpUHLANG
MOHAPXHYECKUND FOCYAAPETBh——6e30TBLICTBEHHOCTH ¥ HENIPUROCNOBEH-
HOETH JMYHOCTH MOHAPNA—IMIIGHA HPHHYIUTEIbHOR CAHRLIM ‘).
BecnMa HHTepPEcRO M XAPAKTCPHQ OTHOUIEHie BAIUTHHROBb TEOpid

HY#,IeHif MORHO IIIUE BB 0GIacTH HBHOTOPHXT MPABOBLING o0saaHHOCTEIl. 9TO
NpuHysIeHie NpIVBAATE T pasdofiHUKD U T. M., 910 Hepharo npuHyicedie 1
Taib, TAA OHO JOIKHO OBLTO O OBITH TPUMBHEHO, Ha rhal He ocyiecTBIAETCH,
Hap., scakaersie GeagbiicTnin oprasosd BIACTH, obrerna mpecrynHmora ete. ete.

1) Qcoboe 3Hadelie MITYHOCTH H 00A3aHHOCTeIl MoRapxa BB aureparyph 110 BO-
npocy o mpmuymgenin b npask—coGernenno cayqaliioe, He MMbBoOILee Hay<9HATO
ocHoBaHid, ApIerie. Herbs MHOTO ApYyrIXh HOPMB HpHP¥ToOBRD oGA3aHHOCTEN, mH-
IMeHHHXD e TOIBKO CAHKIUMN, NpeguncLiaonieii npiuyanreglpsud MBph, HO I
BOOGIIE BEAKRON caniuin, KAKOH OB TO M OBKIO OXPAH@TENLHON HOPMBL, IIpeLy-
cuarpEBalomeii Ragia amnfo HeBmrogdii nogabicrmia  wa cry4ail HapyumeHii
mamHoll HopMur (r. H. leges imperfectae)

Ocodenuo 00MUHEL Takin HOPMb 0€3s caBENIll wh olMacTi Tpasosoil HOD-
MUpPOBEH ObGasaHHocTell pasHrx® KaTeropiilwiii(b, TPIIBAHHBING Y YACIBOBALL Bh
32KOHOJATeNBHONH ABATENSHOCTHE), rOcydAPCTRA IAN CAMOYMPABIAKILINCA ITHOBIH-
wiif, oouwmAE o . 1. CloZapEa NP, OTHUCATECA 00A3AHHOCTH Taduparenel, a PasHo
00A3aIHOCTH I30PARILIND AOYyTaTORb, WIEHORD MAPIAMEHT2, TFOCyAapCTBEeHHAro
copbra, IyMb, 3eMCEOXD colopamiii m T. IL—IIOCBRLIATH CROE paumaHie o00cyk-
JeMbIND ITPOCKTMSG, TIOMAIATL{CBON FON0Ca COO0PA3HO c10eny yObuIenio o oL
30NB M MYMIANH TOCyAapcTBa, ropoma m . K. Hamp., wiens napIaMeHTa, ROTO-
poiii Bo BpeMs O0CYEIEHif 3aXOHONPOERTA CHUTH INIH YHTACTDH POMAHD, HE N0/
IOMEITS HIRAKIME MEpanMs HPHEY:RAeHid, XOTH 3THMD O8h HAPYIIaeTh CHON o6a3an-
HOGTH J1 XOTA 6 OHB 32 TMCIOTHEHIe AeNyTarcRax® (ydarmjil noiydalrs BO3HA-
rpasenie (miersr). Ho o e BB amaunmrensHoll ubph orsocmTea n KD PasAn-
HLIM'D  O0A3AHHOCTIAIS AHILG, NCIMIHALUIXD cyrednsia JyHKILL. Hamp., ob#-
3AHIIOCTD TPHEHAHATO sachgatens cnbaurs BHOMATENLHO 3a XOAOMD Abra, mofa-
BaTh TUIOCH COMIACHO ¢b BHYTpeHHIMSH yOhucaeniems 0 BHHOBHOCTH IOACYANMALO
U T. ., HE TOJJePMIBACTCA IUPHILY UTETbHBME CAHEIIAMI, I IPUCANHAES MOFYTDH
M0 HeGPeMHOCTH ONpPABAATS BWHOBHArMO I OCYHTH HEBIOBHAFO 6esm 60a3HR
EagOIl 3100 upasopofi orebrersennoctn. To ite OTHOCHTCA Kb HBKOTOPEIMD o0s3au-
HOCTAMD WISIIOBD PA3HEIN'D 8 MHHHCTPATHBHHEXE rommeriii, KOMMACIH, cORLEIOBS,
BOOGIE KO MHOIHMG Cy4adMb TARHXE 00#3aHHOcTell, KOTOPBIA IO CYLIBCTRY M
CMEICTY €BOEMY MOIYTh yIOBISTBOPATEISHO HCIOMIHTHECA LB TIPX yenoBin He-
BABICIMOCTH OTE IOCTOPOHHOXT Aapireniii m cnoGoguaro m Ge30043HEHHATO ch-
[oBaHiA coGerBeHHOoMy yOhiugemino. Ho i He3aBUCIRIO OTH TAROrO IR T. Il €000-
pastenifi BB Rawmoil creresMb odulianpHANO IPaBa (T. e, TOro BIJA OpaBa, Kb KO-
TOPOMY TEOPIll OpliHNI0sEUNa0 TPUHYMASHIA EUIHCTBEHHO MOTYTH OTHOCHUTECH)
ECTL HE M0 HOPMD, He HMBIUWXE CAHRUIH MO 0COOHMD PALIOHANLHEMD OCHO-
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NPUHYKACHIL Kb BTHMDL  BO3DAKCHIANS. ExuHcTReARANT J0rHueCKIT
MEICTUMBIMYG  OTBLIOMB HA 9TH VEA3AHIA BH cMECTS TEOPIM NPUEY:L-
TeHIA SBIAETCA OTpHIAHIC [IpaBOBOTO  XapakTepa cOoOTBLTCTBOHUEINT,
Ropwh. Takh kakn oTu HopmMer e o6aajarTs ThME npEaIAROMD,
KOTODHI TEOPIAMU NIPHIYEIEHIT BBOIUTCI B onperbaenie nopnt npasa,
T €. IPUSHAETCA CYIIECTBCUHRING, OONIUMT U  OTIHUHTOILHEINT TpI-
SHAROMD STHXDB HODMD, TO JOTUYECKH HEBOSMOKHO (IPOTHBHO 2aroHY

BAaRidMB (HATID., IO PASHELMT BIIOTHE OCHOBATSALHEIME COOOPANICHIAMD PASHELT 10~
FOBOPHRGT I JINHA 00A32TENLETRIL MEMTY HaCTHEROII AOMAMIT LIUA0TCT €Y IeGHON
SALIITL I TPUHYANTeILHATO B3WCKAHIZ, HO He UPH3HAHIA UXTD OPABOBRIMH 00f-
SAHHOCTIMI 0 MHOFHXT mocrhaersiit, masn raroro UPU3HAHLT BHTCKAOUIANE, HATID.,
CITOCO0UOCTH GHTL NPexbARISHRRMI KT 9a46Ty MPOTMBE Rerphbumaro Tpedoramis,
OLITE OGesmeuenHHND HOPYy9OTeALCTROMS, 3Al0rOMbL \I T. J.—T. H. obligationes
naturales). Inorga e mpanorm HOPMLL OCTaI0T@A,003h, CARKIIN 110 exyyafimmms
HPIITHAN By HATIP. 1O OILI0MIHOCTT 3aK0HoxaTead, Hom vh HOPMEL, KOTOPHIA mMB 101 2a
CO00H) CANKIIN UPHAYAACHIA, OOLEHOREHLY HOKPRIBRAIOTEA TAKMMII I T, II. CAILk-
LIIMIL JIL BB He3HaunTeThHOl Tacric Broerd obwema, Hamp., mo CORPEMEHHOMY
PPAHIAHCEOMY IIPABY HE MCTIOJIHIIBLITIE ROOPOBOTBHO OGhuianHaro 1o AOTOBOPY TLI0
HAPYMUBIIIL THEME TyTemMst 0613a0e1B8CIR0 (ORETS BO3MBCINTL UpIiMHEHALIE
IMYyINECTCeUHRBA YORTHN (I 970 VOLIPRIx MOEY IBOLITE Ch HETO IPITHYAUTCABHO BIb-
ckann). Takosa xe BOOOLIS OCHORHAL, BB OQILILTHCTRE CLy*IaeB®b BAMHCTREHHO Cy LIS~
CTBYIOUAA ICI SAUHCTBEHHO NpmMbHNMAN, cammigis APYTHXB IMYyIeCTBeHHEXE
PPAUKTAHCEAXD upans. HO, waxs Buguo mas camaro ComepEaNia 370l HOPMLI-can-
KL, OHa OTHOCHTEH IS KT TAKREMD WAl CTBiAND mr Yy UeRIAMT, Hap Y UIAI0 I MD
COOTBETCTROILBEIA HOPMEL, LOTOPLIT NPHYINHAIOND BpPeds II TP TOMB HMEHHO mry-
InecTReRHNI Bpexs. B elyush Gesuncremmuxs APYTOX RHapynieHiii, us Towms
4HeTh I TaRNXB, KOTOPHA RechMa HeOPIATHLL [T YUPABGII T HIATY), 05 TIKHOBCH IO
HE OHasnzaered Malul) HOEAKON campnim (abroroprie wermoumrensma awocTHMEe
1l QUACHIS BN HADYUIEHid PPAKAGHCENND TPaBs UMEDTh 6cofmin Lannuin Bn
YTOTOBHHXT KOAeKcaxt). Eama mu GOuimo Gir TIOITOMY HpeyRea™ Suieu;h, eCIIL OBI ML
craganm, uto 90°/, mapymeuiif rpamnancruxs IPaRh He HABTCKLIOTH M He MOFY TH
110 IpaBy Hawie s 3a cO00I0 Ha HADYIIATENA HHEARIYS Mbp® npunysgenia, roode
HEBHTOTHLIXD NPABOBLIXE nocabaersiit. He nr (TAKON CTENEHI 910 OTHOCTITCH
KT 00A3aHHOCTAMS TyOIIT4HAr0 Ipana pasHaro pojga OpraHoR® BIACTI —ANHOBHII-
HOR'®, 1O Kpalinefl mbph Bn Thxs roCyaapeTBaxs, rab mbrs roumoil mopsmponkn
I Orpanmyenia aumenmunuHapHoli BIACTH HAYAIEHIEOBE Halb OOMYOHEHHEIMT
(ocodenno, ecam, mamp., m raria MEDEL, xawh sasbaania, BEITOROPHL... OTHECTH Kb
TPURYAUTENBHEMD MEPANE Bb BIAY ROIMOMHOCTII TPHEOAR HE #eTAWaro 5o5po-
BOABHO ABUTHEH MAd BHCIYIIAHIN Buroropa). Ho m ambes mooSme eamo coGomo
pasynberca m coorsbrernyers Tpasy aaMUHENCTPATHBUON NPAKTHRIL, uTO MBDEL
HPHHYy#IEHiA MoryTs mrbre abero mrms ns ICRMOYNTEIBHEND CIyIaixT 00The
COPLesHeb HAPYyINeHill oGasanuocrefl, m uwbyws Brme HOM0#EHIe M@ BB Cay-
#we0nol iepapxim (mamp. MICHOCTPEI, reHeparb-ryOepHaTopLI, ry0epHaToph), THan
Soxhe BOOGINE OHO OrpamIEHO OTH erpaxa whps {namueckaro npmaymaenis.
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poruBophuin) OXHOBPENCHHO YTBEPAEIATH I NPABIILAOCTD ITOIO ONE-
rhenia, B npaMo nporusophuaiee eMy Mmo;oAKeHie, 1T0 U HOPMAL TPABA,
JUOISMITES DTOT0 TPUSHAKA, CYTh IDABOBRIA HOPMBL.

Thas 6 Mermbe HMEHHO TAKORL (CANT Cefd YHIMTORAONYI M MDO-
FUBHE OCHOBHEINMD 3AKOHAMT MHILIeHiZ) OGkumRul 0TBkIT CTOpon-
HEKOBD TEODIH NpHIYEREHiA 1A BO3pAKenie MO TOBOLY MEXAYHapor-
HACO TPABA M HOPMD, ONPeAbIal0niXD 0HI3AHANCTH MOHAPNA. [epunrs,
Hanp., sawbuaerh MO 3TOMY IOBOLY cahayomee '):

«HOpiiHueckiii XapaKTeps MCKIYHAPOAAAro Mpasa, pPaBlo  Kakb |
HOCTANOBIRHIE OCHOBHAINT 3aKOHOBB, KACATOUIMXCH MOHAPXE, HE MOECTD
NOAASRATD comrbmitoy... Thn we Mewhe emICTBENN0 PABHIBHEIT TYTh
maa onmpexbienia CyUECTBA NpaBa I OTJUYiA ero OTh MOpaiu v Ipa-
BORT, COCTOMTEH Wb TOMD, UTOOH «yuepaarb @pIsHaRD MPUHYRIEIL,
KARD CYUIGCTRENHHIT pPEeRBUSHTL UpaBa, 1O BMbert ¢b ThMb HOHATSH,
YTO Bh YHOMAHYTHIND ABYXD OOJACTAND CYIICCTRFIOTE TaKig TWPEIATCTBL
UL oplanu3ayil TPHHYRICHLI, KOTOPHA ne MOFyTh ORITD YCTPALEHRL.
Opranuzanid TpUIYELCHLA 18 nocihBacts 33beh 32 PUIHYECKOI0 IOp-
MOI0: TocabaaAfs ocTaeTes 10 cYIECTBY, CBoeMY IOPUUIMECROI0 HOPMOIO
"I UPAKTWIeCKE Tpedyersh TAKOTQ, Ke, TEYRI0NHAro cotmogenisa, Lakb K
BT APYTHXD 00JACTAND TPana, IQ, npuirykAenie oTeTaers 8xbeh OTh
. TIOPMBL»...

ITpu atonb Rpabat ne oTWETUT, UTO TIPU3TANIE MERIYIapOAHAro
npasa npan_cw_'ﬁ’- cxxoql:u spbuia teopin lepumra samiuotMaersh eumie
BTOPOE 1 TOME AOHGHBLO TOPAZUTEILHOR camouporusopbuie, TaEb EAKb
NEKIYHADPOANOE I )
10CYAAPETRA, n;';

D e ecTh npaBo, bidcTByloIlee BRYTPH AAHIIAC0
fhfuee Toabko OTH Hero n T. K. (cp. Bame crp. H6).
ARazoruinegl sawbuania mo mopoxy THXB e BO3pAKeHIH HAXO UMD
MBI U Y IPYTUXT BAUMUTAUROBD TeOPiK mpuRyRLenia *).
Br ofuaactH Ipyroxs HAyRDL ejBa JI MORHO OBLI0 OB HAHTH TO-
goGupil npuMbpD Teopiy, MWHIOIIEN MHOFO BHIAOIMUXCI CTOPOITHHRORD

1) Ihering, Zweck im Recht, I, evp. 325 n eL

2y Cp., nanp., Brodmann, vom Stoffe des Rechts und seiner Struktur 1897 r.,
crp. 17 1 c.

oIlo Moeuny yOhaaeuio TOTL, KETO HE NPH3HAETDh OpUHYHICRIA CyliecTBen-
ALMB MOMEHTOMDB Tpasa, THMasTed BCARON BO3MOMHOCTH pasrpamidmTh To cy-
UleCTBy DPABO OTH JApPYyrHXEH CPONHEIXE oGmacTeil. Feam e NPOTHRHMKD CCLI-
JAIOTCA Ha MEHKAYHADOALOE UPano, T0 IT0 HAYEro He JOKASLIBACTE. Cp HOPMBTL-
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CPEML NpejcTasutTeneii Jandoil NAYRE U OCHOBAHHOH BT 10 ko BPeMsT
1a CTOIL ABHOMD ¥ NOPASHTCNBHOMD HADYIIEH]H JIEMEHTADUKNND Opa-
BUTh JOTHRH, HAa NPHOATIH TAKHND CYIMGCTBEHHHING 1A HOMTia upii-
SHAROBD, ROTOPHC MOIYTH U OTCYTCTBOBATH («HE LOCHEBATE 33 SpTe-
mient»), ne mawbuas aruwm CYUIeCTBA U IONATIA JANHATO ABJISHIA.
OueBuUO ' nod0keNie NpejcTaBIAeTCH OB3BBINOMIILING, eciad ymorped-
JAITCH Takle Jormyeckie ussoporsl. Ho 1 oma mado HOMOraiors ghay.
Il6o ecau cymecrsyors rania NPABOBHIA ABJEMIA, KOTOPE COCTOATT
WML 13h OIHOR «BUYTPEIHEH CTOPOIH » NPABOBLIXD  ABJCHIE — H31,
HOpML, Meway vhwo kawts sabmnas cropona, «NIPUITYRACHIe», e 10-
Il NEPBOH M 1e NPUKICHIACH Kb Helt, To rah e TDAHHLL MeaLy
TakaME OATmocTopormuny, RO Thys ne mewmbe npasossivu HOpMAMH M
HPOTUMH, — He-paBoBRMM  AopMamu® Kakh @rauuuth oTi npasosma
HOPALL, UNIECNHRA CYIECTBEHHAIO M OTMM'IHTVILHATO (CD TOMKE 3pl-
HLT TeOpiH TIPUAYEAeHis) npusHana HOPMT TIp&BA, OTh IPOUMNE HOPMT,
TO&E IHIMCHUBING 9TOr0 Ipusnaka & 10dTOMY) HeIOpUIMICCRIND (¢n
TOUEN 3pbuis Toii ke teopin)? 1[Ehow uporusopbuia, comepikamarocs
BB OCMAPUBACMONA TEOPIH, Bb cylileefibNabia He N0GKBACTCS TONO pak-
TIICCKATo. pesyibrata, pangieroparo Beencuo mnporusophuie.

Ecrr, Bupouents, u rafie ABTODHI, LOTOPHC 110 IOBOIY ME:kIyiia-
PORHArG nmpaBa o 0043QHHOETell MOHAPXOBL NpuGbraors Ko APYLomy
EASAMHOMY BRIUIE I JIOIIYECRED eAUHCTBEHHO IOy CTHMOMY CPeACTBY, a
IMEHI0 KT OTPHUATIE NMPaBOBOIO XapakTepa cooTBLTCTBENISING HOPMI.
Ho aro cpegerso cimifkosft, repowuro B3 APYTUXE OTHOLIEHIAND, YTOOH
OIIO MOTIIO pacuuTeIBaTL WA venbxs game 1 conpememmofi FOPHCTIPY-
JeHLIH, HaXOMAueica BL €oCTOaNiu «Rpajineil HeoOXOLUMOCTH ».

Uro oo Mo cymeeTBy wecnocoduo cuacru TEOPLIO NPHHY:ETEni,
AOCTATOUNO JCHO yiie HA OCTOBAHIM CLAZAWHATO BHIIE 00% OOLWXT,
AOTHIECKAND CBOACTBAXD onpexbaenia nmpasa ¢1 Toukn aplaia mpmny-
apenin. lHenpusnauie npasosoro XaparTepa HOpME lipasa, ompenbiaaro-

TLLIMIT 0D UTIECKIMIT THOPMaMI MLl Ge3CHOPHO WL 06I4¢TH MeATY HAPOXHATO [1pasa
e mmbems phaa. Hagesaa MYTHAro HAOPaBIEHII HAINETQ BPEMEHN COCTONTD BT
TOMD, UTO Il MEMiAyHAPOIHOE IIPABO COBPEMEHEMT AOCTHIHETH IMOTHOMN ciran HOp-
MAILHATO TIPABA. YTO M €0 HODMLI ITe OyAYTEH I UPHHY AMTEALHOT OXPAHLL
Temepn ono eule maxomurea e cocrommin Pa3BUTifA, & TaKDL RAKE If IPaBO BB 1O-
CYAAPCTBE HOCTOAHHO DasBHBAETCA, TO MOKHO TPUSNATL HOATIHOCTD H 1T olitacTi
UPaBA RAGRIAN0 OTABILHATO HAPOTL TAKOTO JKe e pPaspHBallarocs, eine Hedph-
aar0, He CHAGMCHIIAr0 IPHHYMIEHIEMT TpaBoBOro Marepinaa®,
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MUXB  00A3AIOCTH MOHAPXA, T. €. [JIaBh UCHOJNUTEIBHOM BIACTH,
X03iHHA U BEPXOBHArO pacuopaguress BL ALak BeARaro upuHyxUTEIb-
HATO UCHOJHEHid M TPUHYENeRL1 BooOIE (YTo OTHOCHTCA U Kb Orpa-
HUYEHHEMD MOHADXIAME), TOJALKO YCYIYOM1eTh H TALh CRA3aTh VCEO-
pAers TO CTPANHEME OGPASONT YCKOJMB3AIONIEE OTh BHUMAHIA JHTEPA-
TypH TOCKBICIBie TEOPIN NPUHYKACHLI, YTO BCARI IePepssT Piala
APYCD APYra CAHKLIOAUDYIOIUND HOPMDb HpPaBR JUNIAETH TPABOBOLO
xapakTepa Beh mpegaayugia Hopukl. Takh Kakh HacTOAM(l XO3AUNT
IPaBOBOTO HpHIy:AeHid He 0043aHb Bb OIHUXD CHIYUAAND BOIJEPKU-
parkca orh npnnbHemid., BB APYIUXD CHYYAAND 3a00THTLEHA O nipub-
HeHIH TpHAyAfenis (MYIENh HA3HAUCeHiA COOTBLICTBEHIMXE OpPrasosd
u £ 1), Boodme abiicTByerd b TOUKM 3phuid 1paBa HE 110 HOPMAMD
mpaBa, 4 M0 NPOH3BOJY, TO MOJYYaerca Ckophe o nenocpejcIzennke,
Ae:Read BL cayuah upusHania 00432TeJhHOCTH (A1 HEro Tpata, TOTh
pesyastarh, uro Beb, whiieTBylomia B focyrapersh, HOpMBl TOJLKIHE
ORTH IPU3HAME He IIPABOBAIMIL ° /

B KAROMD OTHONICHIM HANOLHIGA OPUHYK/EHIe Kb CYIUECTBY IIpPaBa,
BUANO H3H TOFO, UTO Mbl CEA3ANY BHIIE 00h ATTPHOYTHBIUH upupozh
OPUAHIECKIXh HOPMD M K&PAKTEPUBIND OOBIYHEIND nocabacTBIAXT ATOM
npupomsl.  3axphuIeHieTyONra 0AHOr0 Bb IPHHALIEHKHOCT: APYroMy
nuny Bh Miph npasalcoTepEuTd B ce0h KIOTL A TCHX0JIO0rHIECRAr0
o0LacHenia Kakb TOFQ, ABJGHIs, MTO HOPMEL HPABA IONYCRAIOTDL HPUHY-
IBTEALHOE HElOAHeHIe (T. €. UCHONHeHle HOPMBL IIyTeMD NOCTABIeH1A
VIOBIETROPEHLH YIPABOMOUCHHOMY JLHCTBIEMT TPETLAIO JIULA MPOTHBT
BONH O0A3AHHATO, C€IAA0 OhFh, (e3b WCIONHEHlA UMIePATUBR CO CTO-
POHH 00A3AHAATO), TAKL M TO sABIEHIE, YTO B 00JaCTH MNpaBa 3a-
whuaercd TOMOKUTENbHOE INCHNHYECEOe CTpeMIeHie KDL MacuIbCTReH-
HEIMB EBACTBLSOI JAA  YIOBAETBOPeHia AarTpuGyITBHON (YHRNIL LIH
BOZMeS3isl 10 TIOBOAY HeyIOBJIeTBOPenia. JTa TeHAeHuli MOPOXIALTD €T
passirtiens npasa ubayo cuereMy OPHAHIECKOND NOPMb, OPranlsyr-
IUAT MCHOAEHTEALAEYIO BAACTH, onpexbiIdnmuxs npasa o 0043aHHOCTH
OpPraHoBL TPHHYMEACNIS U HCHOJHGHLA, MPEIIHICRBAIIIIND MBpH. LO-
TOPBLA AOGRHE OBITH NPUIATHE STUMH OpramaMg i 7. J. Ho nu yno-
MAAYTAA @CTECTBEHHAS TCUNUUECKAd TEHJCHUIA, TU ed UPOXYKTL U
BRIpAKEIie—CTPOIiHAA CHCTeMA OCOOHIND OQMIIAILHEIND HOPMB, Dery-
JUPYIONMXT, OPrafmu30Bannoe NDUAYKIEHIE U HCKODSHANMUNDL CaMo-
VIPABHEL] HACHTIA, A€ COCTABIAOTL CAMATO CYLIECTBA MPaBa, a TOJIbEO
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OTHO H3D  XapakTepHLING NpodBlenifi nocabcrsiii  sroro CYLECTBa;
HOpMA lipaBa OCTaercd HOPMOW NpaBd, XOT4 GR Bealiiersie Xapaxrepa
YIACTBYIOIMHNT JUI(Bb, BCILACTBIE He3HAMHTeNBHOCTIL QJIals, MPHIUCH-
BACMBIND €10 OJI0RUTCABHOMY €YOLERTY (Halp., I0pHAIIeckis HOPMEL BB
00JaCTH OOIIECTBEHARIXT, PA3SBIEUEHIN) U T. I. eA HApYIUeHie He TOIbKO
e BOSOYARZANO HACHILCTBEHHMN® THACTIBIA; mo xamke BHIDAEEHIsA He-
YAOBOJNLCTBLL, XOTA OH HeUCHOJAHemie e BCErgd, Miu 0QOLIKHOBEHHO
OCTABAMNNCH (esh BHUMAHIA LAH OXOTHO mnpomatocs. Todio TALKe
A CYMICCTBA T0PUIUYECKONl HOPMEL Gespasauyio, CYIECTBYETE JU Apy-
rad PpHlriecka:il HOpNa BL Kauectsh camkuin ma cuyyai ea HapyIme-
Hid, W €CII TAKAA CAHKILI CYIIECTBYETh, TO IpelNUCLHIBACTH JH OHA
Rakia-1u60 gopast mpumbmenia (HBUIECKON CHIK WAM HMHLST 1eBK-
ORI, HATID., AuuicAie WSBLETHEINE nOMecTed) 0GHWIEYD HALPAIsh U
T. I.,—0e3DasUU0, CYNIECTBYETH JH OPrauMsoBAHAAA UCIOMHATEALIA
BIacTs man mhrn i o6Az2ama au o912 WEMOANEPOSIEHAL BIACTE nopIep-
KHBATh OTY TOPMY wian 1whro.

Maio Toro, ne rto:pR0 npuwbdenic Qusuteckaro npunyimgenis, no
AAKE Ca06ecHoe mpedosanie uUcnoaieris HOpMb: (WU CTOBeCHHIE npo- -
TECTT IO 0BOAY MAPYIIEHLA) M@ASEL ORITL 1I¢ TONBLO He npeneany,
HO IRE 3anpenieHo npaBoMb, 4T, cosehyvn me uambugers LUPUPOTLL
10pUIMTIECLol HOpMEL ddap.fyecmr o saromaws gannaro rocyZapersa
HapoanLe percTaBuTe i Wi MOAAPNT OrpaskiJensl e TOABKO OTh Mbpn
(huBMIeCEaro NPHHYANCHIL, A0 U OTH CIIOBECHBINT MOHYEQMUT I Tpedo-
BaHill 110 110BOXY wWenonNGHia myE 00s3aHI0CTe R, TO 9TO HUCKOJBLO He
JHIIACTD TOPUAMYECKAr0 XapakTepa TEXT HOpMD, KOTOpELI Y CTAHOBIAIOTE
AT 00A3AITHOCTH, H JAKe UNT NapakTepa Kakd NOSHTHBHEXD O o-
WATBHEING I0DITHTCCKUNE HODM.

Be npesiayment msaomeniu phub maa o reopiaxs (usuveckaro
npunyxieniz. Ho ckasannoe BL cymmecrBemHmx® Yepraxs apumbmumo
4 Eb THMD TEOpiANB, KOTOPHA rosoparh He o (pusnieckoMs, 2 0 neu-
XIMECKOMD UpHAYRIenin '),

Abao Bb Tomb, yro HIM TEOPid, HECMOTPS HA RAKYINEECA IIPHHIH-
MATBAOE OTIMHE 0T Teopiit (pusHIeckaro UpUHYEICHIL, 1O CYILIECTBY

) Beenma oGerositeanuoe It mocabposaTensHoe nposedenie m  oGocHORAHIS
TEOPIl NCUXIT9eCRAr0 UPIAY®MIeHiy 1t ROOGIN® Iyumiee N3I0memie TEOPLIN TpH-
HYHIEHIA CONep:ROTed BT Gpowopk Iilepruenesnya, Ompexbrenie monsria o
pank. 1894, -
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BECHMA KB HMME NPUOMHEAOTCS B Jake b HuUMI Boounb copma-
TAK0Th, OTIMMAACH TOJABKO IO CHOCOGY BHPAMEHIT OCHOBHOH MBICIU.

[Ipexerapnrean Teopiit MCOXMYECKAT0 NPUAYEASHIA HCXOZATE U3b
ThXh necoMmhHHEXD (HO BB QOPMY.Iaxb, MCXOTANMND U3H MOHATIA (H-
SMUECKAT0 IPUHY:KIENiA, OSHKHOBEHHO 3ATEMHAEMEIND HETOYROI0 M Te-
yIAMHOI (OPMYIUPOBEOI) MOX0:KeHIH, uto ma Abab fuauueckoe HACH-
aie mpumbnsercss B 00IACTH NPaBa JUIMB Bb NCRIOMUTENLHBING CIy=
YAAXE W YTO U BD OTUNH CAVIMIXD JEI0 OOHEHOBEHHO MJETL He 0
wbpaxs TPUHYAUTENLHAT0 ¥cROIHEHiA (RAROBOrO OGHKHOBEHHO BOOOMIE
AOCTHFAYTL WEBOZMOEN0), a4 O IAKA3aRd NPABOHAPYMHTEILT. Otcrona
Y HUXD TOJNYUAeTCdA BHIBOAL, YTI0 CYLIRCTBENOoe sHavyenie BL mpash
wrbers oTHIOND e usiieckoe NPUNYAIeHIC Kb HCTOHEHIO, & CTPAND
MoABEpUHYFLea THMD Mbpamb, KOTODELT MpexycMoTphbHEl NMpaBOME Ha
cayuail HEHCHOJUENid, ¥ KOTOPHA TAKUMB 0OPA3OND NCUXMYECKH IpH-
HYALAOTL TPURIAND cO00PA30BATL CBOG nesefenie ¢p TpedoBaHIAMM
npasna.

11 BOTH MOCKOIBKY IpecTasuredii 9xofi Teopin moxb rhum nbpanm,
6ogss npUNbHeHIA KOMXD 3acTARIIeTh, IPALIAND TNOBHHOBATHCA 3AK0-
mamb. pasymbors BL KOHUE MOHITOEL MBpH (u3myecraro HACHILA, UNT
Teopis N0 CcymecTBy coBnafiaerh @b (HPABHILHO MOIATOH) Teopieft (-
SUIECKATO NPUHYAAeHI, OTMYaICh”0TT OGHUARING onperhienifi mpasa
¢b Tourn 3pbmiz (Bmuieckaroy upuiy:rgenia Goabe scmow @opmyiu-
POBEOI, Hamepext MPeTyHpEEIAUONIO PASTOBOPE 0 TOMB, HACKOIBKO
yacTo Bb rhiicrBuTespRoesf npuvbuserca (uauueckoe IpUHYKJeHie,
ero UMh MO:KHO, @ Uero meanad gocturuyts u r. 1. 0o u oHa cBO-
IUTeA EDb TOJ0:KEHI0, UYTO HMOPMH IpaBa — Takld HOPMA, Ha CIyYafl
mapymenia romxd mnpeayeymorpbuo mpasont npunbmemie  (UIHICCRON
coIs ).

[Tox0suMn, TEOpia DTA COAEP:LUTH elle CBEPXb TOTO yTBep:kiemie,
WTO BECKASHIBAEMAd NPABONT yrposa rhficTByerd BL kavectsh meuxu-

1) Cp. llepurenesnas, erp. 60 o eir: ,Cabgoparensio, TaKs KAKE FOCYM. BIACT
He BL COCTOAHIN IPUWHYAUTS PaEJaub Kb WEHOTHERin THXL IMEHHO ahiierriii,
EOTOPHIA COCTABIAITE COeDHaHie HOPMB, —~He TPeICTaBIieTed ANEAKRoil BO3MOM-
HOCTH TIOHIMATH IPHHY#{eHIe Bh eMLCah (H3MUecKaro pacHaig.. Mexnxy Thub
GOJBUINHETBO BO3PAMEHIl TPOTHAS NPUHYANTENLIOCTH, KaRb OTINTITEILHaTO
HPUAHAKS, IOPHIYCCKINE HOPMbB, CTPORTCA MMEHHO HA OTPHIAHIIL BOMOMHOCTI
Jmamyeckaro MPUOYMASHIA... DPIAy#eHie, COeJUHASMOS b IIPABOLOI HOPMOI,
Bcerna uMBers TOABEO Tremxmueckifi xapaxrepn® (crp. 60).. ,Taxmwn oGpazoms
BEPXOPHAA BIACTH.. yrpodaers 3a Hapymenie (HOPME Hpana) TPITMHEHIeMD BI-
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YeCEAr0 OPUNYALERiA, U OpU TOMB JT0 YIBepaIeHie, OYAYIH BBEICHO
BEL camoe onpegbienie upasa, HoJiyuaerh BELL aGCOMOTHO OGIIATO IIO-
JOKREHLT, KaRb O 3akoHa Npuporst sul generis. BosGy:maerca mpen-
CTABIGHIC MM YCTAHOBIAETCA II0JOKEHIE, GYATO TO UCHXHYGCKOE NpPH-
Hy:KjleHle, 0 KOTOpoME ujiers phub, Beerga uwbers mhero BL xhitcTBH-
TEIBHOCTH, HeusMbHHO ocymecrnadereda Ha Ihak.

Ho sro, oueBnyuo, nempasunsmo. ITo pasmmumbimuMs DpUTHIAMD
NCUXIIECKOe NPURYKLeHie (BE3ORD JOCTATOUHO CHIBHALO CTPAXA. UFOOBI
IOGOPOTh Ipyrie MOTUBH) Bb ABHCTBUTEARHOCTH YACro He OCYLIECT-
Biagerca (BB mporuBnoMt cayyal b touru sphuig 9roit Teopim me
Opt0 Ont  mpasomapymeniii). Maxo Toro, mpepycMarpusaevMmia zako-
HOMB MBPH ma cayyait HemosuHOBeHiA BDL ghiicTBHTEIRHOCTH Hepblko
¢ TOJBRO HE BO30YEIAITHE AOCTATOUHO CUIBHATO CTPaAXA, HO BOOOIE
HHKAEOIO CTpaxa I1e BO3OYREAATH (Hamp., BB cayiab iesnauia 00w
UXT, CYHIECTBOBAHIN 1 ecopepkauim, B cayuab)ysbpemmoctun BL BT
nenpuvkuenin Bexbicrsie 6brersa, CQEPHTIA MPaBomApYIIeHia, Irame-
pers obbmannaro uocaadaenis W, i, Bb cayyah npejnourenis amiNn
vEPE Apyromy aly, Lamp., TIODSMEL Ge3WPLIOTHOMY CKHTAHiK, XOJ0Iy U
roJoLy) LU JAaKe UMEeHHOS COSHAN FhwMIION A BEChMA CUIBHEE, TOXOAA-
I(i¢ 10 BOOJYMERIeHIA MEHM [a4e€) (JAHATUIMA, HOBHE MOTHBE Lb CO-
BEPUICHII0 3IPEIACMAT0 WMy SHAYUTENBHO YemauBaors ybiictsie apy-
I'HXH MOTMBOBL Bb | TOMGL ke mampasnemiu. Hanp., upecabrosamie za
pe.nirio, HAUIOHAJILHOEIH M T. 1. OOKEHOBEHHO NOBHIOACTEH ITBHHOETSH
OTHXD HIEANLNAIND OJAl'B BDL IIasaxh NOABEPrarnnuxes npecabioraniio,
npo0yELaeTs U YCIUIHBAETh ¢OOTBLTCTREHIIMA co3mamie u uyBCTBa, 10-
BOJHTD TOAYACH CTeTeHb UND Halp:uReHld [0 HHTY3lasMa Wi (aHa-
TU3Ma, & HHOIJAA Ja:Ke X0 NpAMOro cTpemienis morepuabts 3a ot Gxara.
HOJBEPrAYTLEA MY'UCHHYECKON CMEPTH MIH HHEING CTPAIAHLIMT ).

HOBHIKRY CTPAJAHIA IIPH [I0MOUYI 0c000 TpegH23HAYeHHEIXT KB TOMY OPraHOR.
¥Tposa cocranaAers €pegcTno Bo3xhiCTRIA Ha BOJIO WIEHORE POCYAApErna... Jocm
e JApyrie MOTHRH ORA3aINCh cmiapHbe I Opouwsourio Hapyluemie oxpanaeMoir
HOPMIL, TO HACTYUAlTh O0Buannua Hennroauua mocabzersia. Sipken obmapymin-
Baercd HOTpedmocTh BE: chab, cnocolGHofl mpmreerm yrposy BH HCOOIHEHie... BO3-
MOMEIIOCTE TPMIOKEHI CIIN COIyTCTBYeTDh KaikIOMY OTHOLIeHiw, ompexhanemMolo
OPIANYECHOK HOpMOow* (cTp. G4).

1) IMepruenennys (erp. (il) cenimerca na ,MEHXOZOTHYECRIe 3aROANMY, 8 IMEHHO
Ha 30HOHBH IPHIHAHOI CBA3N BE 006JaCTH BOAN 4YeroBhueckoll M HA 3aKOHE, ,BL
CINLY KOTOpAaro 4YeIToBERE BCErga CTPeNITCA KB yIOBOILCTBIO M YRIOHASTCH OTD
crpagania (bors. Ilewxomoria, 1887, crp. 2; Coemceps, Ocuosauia hemxoxorim,
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Takuws 00pasoND ylaleHie MOHATIA NCHXHIECKATO TPHHYHKACHLI
uzs ompexhrenia momaria mpasa u BooGme sanbEA (OPMYJEL Teopiu
NCUXHYECKATO MPURYAIeNiA TPABLIBHOI0 GOPMYION TEOPId (UUIECKAro
MpUHYAIEHID NPeICTABIAETCA HeCOMEBHHMMD YIIyIIeneNs TEOPIH.

Me:kay npoudMn, UPEICTABHTEIANT Kakb Teopin (H3MIecKaro, Tanh
H Teopil MCHXUYECKAT0 MPUHYAIEHIT MOKHO OHIIO OH DEKOMEHIOBATH
pIE OXHO Baskmoe viyumemie. proaet coorsbrerBylomee HXL 0OMEMY
HANPABACMIO ¥ MPEICTABLAOIEe Bh OCOOCHHOCTH CBh TOULH 3pbHig
TEOPiN NCUXIMECKAro NMPUHYALEHiA TOILLO WOCKEIOBaTENBLHOE IIPOBEAe-
mie e ske. coOcrBenmoft Mulcam. CymecTBO M OCHOBaHiA HTOTO YiIydumie-
HiA COCTOATL BB CIBAVIOMIEME:

Omudouno OHI0 O moaararh, 9T0 BB TEXE CIyIadxs, ROrja Ia-
pyuienie ussBerHofl MOPMEI TPaBd He OCTAETCA N0 MpaBy « 0@3HARABAH-

7. I. max. 1876 r., ra. IX)*. Hecsorpa na arggprrers Dipa, Crmercepa m JpyruNt,
OPI3HATG CYLIECTROBAHIG TAKOLO 3aKOHA H@HNR3d, TAKD KAKD ITO Ho;0MkeHie, XOT!
0HO I “ACTO BHECKAJHBAGTCH, KAKL HedMofTegainad COMHBHIO METHHa, ei(e HAa-
1hMB HAYYHO AOEA3aHO He ORUIO I HE MOWerH OEITh JORA3AH0, MOTOMY HTO OHO
mporupopbunrs $anrayn. Hp oremy p3anony! n BoOOINE KB ITON ,IICHX0oIorin,
momaraouiefl, YTo oA BB COCEOAHIM, OOBACHITL MOBeCHie veaonbuecroe, HAMD
IIPHIETESl BOSBPATHTLCA B VHEHIN O MEENTHECHOME phitcTrin mpasa, 0 creniaThAO
npasosows Morush, KarnMOTmR®SULgeneris, OPITIHOMT OTH ITOHCTHTCCKAND 0
Symaeniil, a paRHO T APYTHUXH MORMBAXDH, KOTOPHE NPARO yTATHINPYeTE I HpH-
BIeKAeTE BB TOMOLLL GHemiaisHo mpasosomy myay:iancy. [loxa mocrarodso omh-
THTE, 4T0 U Th ,3aK0HI, HOTOPHE, NOBIIIMOMY, HOERPBINAIONL reopiio MmCIXm-
YeCKATO TPHAYHICHid, OTHIONE He JAIOTh OCHODABIA eMOTPETE HA ,ICHXIIECKOe
OpHIy:HEIeHie" co CTOPOHEL IIpABA, KAKB Ha dTO-TO TOCTOAHHO H HENBMLEHHO oCy-
imecramnomeees 85 mhiictnorensaoctn. Hamporme®, m3%s 3THXE 3aKOHOBS HE BHI-
TeRATO OB He TOTBEO ABICTBNTensHOCTI, HO W BOSMOKHOCTH (aKTITIecKaro ocy-
LeCTRISHIA ICNXTIeCKAT0 NPHHEYEIeHId B0 BchYs ThXE caydadxs, KOIja IpaBo-
Ras yrposa ThifcTRynomesy cyowexry Boodiute Hemashersa, a BT thXB Clydaaxs,
KOrmAa JTa yrposa IarberHa mhileTBylomesy I NPNHOMAETCA OMB Bb PAcTETh; O3E
JIMX'G 32KOHORB BHTEKAGTH HPAMO NPOTHBOIOIOKHOE IICHNHIECKOMY NPHHYHIe-
nio, MOCKOABKY JamHEI cyOBexrs cumraerh jx ceba mpemycmorphrmbia 3ako-
HOMB MAEDH HE 310Mb, & A00POME, HAID., U3daBleHieMb Ors XyAnNIXE cTpajgamiir,
crocoboMTE npioGphern Harpaxy BB 3arpolHOIL MIISHI, CIaBY H OPEOTDH repoiicTra
BE 57T0f musHn m 7. . Rakbs 370 1 phiicrBuTensHO OHIBAETH, XOTA H lie IIOTOMY,
ITOOH CYINECTROBAID »3AROHEY HeoO0XoamMaro nojBeneria OanaHca BEIIOAH IL He-
BHIOXE, & TOTOMY, TT0 MOMN Hephixo 3AAMMAIOTCA TAKHMD B3BLINUBAHIENS BEL-
TOXB N HEBHTOXH, I BH Pesyabrarh MOOLydYaercA INIOCH BB TIOAL3Y COBEpIISHIA
npeerynneniz. M whus Goupme »b gamHOL cpeah TAKHXD 3I@MEHTORB, KOTOpHEe
JQHIIMAIOTCA B3BBIINBAHIEME BHTOTS OTEH NPRBOHAPYLUEHIA €5 BOBMOKHON BE CILY-
gak ocyureersiIenia TpaBoBOll yrposn HEBHIOT0W0, TEMEB JOTBHIE mpecTyILIeHiil.
A ecnnm Gut Beh eramm ohHCTBOBATH IO TAKAMDB ,,3aKOHAMBL® 1 TEOpiH ,ICHAXIIYe-
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HEIMB». 4, HAUPOTURE, BICUETH 3a 0000 HSBKCTHHIA HeBEIrOmibLs npa-
BOBRLT  NOCABACTBIA JnA  HApYmIHTENd, Wi Koria umboTcs HATULLO
UbnE B3AMMIO CANEIIOUUPYIONUNT APYTb APYra HOPMB, COCTOALNA H3D
3-XD, 4-X% mma Gonke NPaBOBHIXL 3BEHBEBT, Henpembuio BTOpOe MM
u cabpyomia (ecim  TaKoBEA uyMbBIOTCA)  3BEHBA TIPeIyCMATPHBANTL
UMEeHHO upumbnenie (usnyeckofl culmL.

Taroe mpejpcrapienie GRHIO GH OMHGOUHHMD BE ABOAKOMD HAIpa-
BIIEHIN:

1. Jame u BD thxs CaOywasxs, korza BT Tanoit ubny npaBoBHXD
SBEHBCED €CTL 3BEHO, NpepycMarpuBamoniee (U3mIeckoe HACHLE, OHO
OGBIKIIOBENNO He CIbjyeTs NemocpeicrseHio 3a HEePROI HOPMOI0, a Ha-

CEAr0 NpUHy#IeHIAY, ecam Gw, mamp., neh eraam PaBCyssIaTh, KpACThL IO He
KPACTh, OPATL RAATKI ILUT He GpPAarh U T. I BE BHIY, 6B ONHOII CTOPOHEL. TAKIIX'H-
TO BEIFOXB, Ch APYTOil CTOPOHM 3BeRATyaxnHafo HACTYTEIOHIA TAKHXB-TO HERLITO]|-
HLIXL DOCabBaeTniii m T, 1., BooGuie, ecnm HEl opanro crafto nhiternoBare amme mo
Mbph emaIH ,mDemxnveckaro PAny:xIeHi@”, TO)BeCh NPABONOPIIOKS MOMEHTAILHO
Our pyxuyns. CoGerRenHO HedeMy GHAO G Pa3pymarnLcia, nOToMy 9T0 B Ta-
KOME cmyuak me Owmo Gur U mpasa, HAWD Ae GuTo Gl o HPaBCTBEHHOCTH BT TOMT
cnyuab, eeaum O cyinecrroBazo’ TOEBKO TO, /MT0 1o Hemopadymbuio whkoropus
TeOpIn HA3HBAOTH ,NpaBeTBeHRocTLIO pascy®mzaa Ha caMoM®b xbabk Bomce mwe o
HPABCTBEHIIOCTIL, & 00% 0COOLINS, yTHANTAPHLIXT IpABIIAND mosenenis, odb oeo-
Garo poma mpasmIax® ubaeceospaguocTn, npanmIax, 700y CloBIeHELIXT hapo
T . Cp. sesnay uposuys m [lepirenesmus 1, e. erp. 93 (ur passim): ,Jlna nous.
MOTIMHEHHRIXS  BOOGIIS \JaHHOI  nepxosHoll mIacTn, HO e HaXOJAINXCA HOTH
mbileTBieM® ex cninl, nerbRig e nmBoTE o6azaTeabraro 3UaYeHla, — I1A moIIan-
HHYE yhXaBmmxs 3a rpamnuy n me moge:Ranxs Buaayb. Takmus oGpasons
IOPUITTeCKIA HOPMIY O0pAIMerH Kb THMB I TOIBKO Eh T'f:‘.M'I),-HOTOpre parTHUeCcKT
Haxoparea moan ablierniess cumam, manomei BO3MO:RIOCTS BEePXOBHOIN BIACTH IIa-
CTanparL Ha MCIIOIHEHIN ed rpeGomanifi, eopepuienmo rans @€, KaKb II upaB-
CTBeHIIEIA HOPMII HMBIOTE CHIYy TOAbKO a8 hxh, ETO $paAETITECKN UyHCTBYeTD
Ha cedb mapiaenie odiecTrennaro yabmia Toii cpenan, rab ons maxommrestt.

Jaa mommmamin veopinm UpHHEYAIEHIA, KARB I ROOOIIe coBpeMeHmofi amre-
patypul teopim mnpasa, crkryers npmouvarn B0 BHIIMAHIE, Tr0 MEdLY Npex-
FTOIENHOI0 BHITG Teopiell OPUINYECKAXs HOPME O 0OLYHbIMIT ro33pheimr na st
ARIEHIT CYIECTBYeTs PasdiImdie He TONBKO BB OGIACTI Bompoca o difterentia
gpecifica, 0 BUIOBHXE oTHMYigxE HOPMT: TIpaRa OTH HOPME HPABCTBENHOCTII I
T. II, HO W BB 00IACTH POJOBHIXT TIOHATIH pr.wu I odaaannocmu. Hamows mexon-
ALIMD IOT0EENIieMB sBIdercd TPOTHBONOCTARICHIE HOpMB ¢oo0paxerinMT 1ibae-
coodpasnoern. Hanpornss, Gonnummrerso COBPEMEHIIEXE TCOPETHROBE NPABA RII-
AATE Bh HOPMAXD NDABA W HOPMIX® HPABCTBEHHOCTI HE WTO 1IHOe, Kakb PadHo-
BIIHOCTT mpanpas hrecoodpasmoeru. Cp. Hamp., Ropuynows, dexnin, § 5: ,Tasiz
NpaBnaa. oGyCcIOBIenHHAa onpexbiennon uhIeo, HazuBaOTCH ROVGIIE HOpMaM.
Coobpaamo pasnmuino 1hredi HOPMEL MOTyTH OHTh O¥ens pasnooGpasmur. Ho peh
OHL eBOfaTea KL JBYMD TMABHLIME PPyTIaMEL: HOPME TCXHIYECKIA H HOPMII HTH-
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xoputea mansme. Hapymenie uepsofl HopME! BB Jaumod whbiom Dopmn
O0OBIEHOBEHHO BJeUeTh 32 €000l [e HeMeLleHHoe M IHenoCpeACTBelnoe
PABO UM TAKEE U 0GASAHHOCTD A1 APYTUND JNIL NpUNEHATH Kb HAPY-
wrireno MEpH Qusuueckaro HacHaig (Bb HPOTUBHOMI cayuat mpuuiiocsh
OB TOCYAAPCTBY Cofepikarh HeBbpoATHO OO0JBIMON INTATH OpPIrAHOBb
NpRIyaAfenia), a HEN npaBoBuA mocabpersia. Hamp., Henpasuibro
GELI0 OB TI0JAraTh, OVATO YACTHOE JHLO, HApPYIUMBIIEE 4bC-THOO IPaBO
W 9TUMD NIPUTHHHBLICE APYYONMY YOBITRE, HAIp., COBEpUIHBIIEES YTO-THHO
BONPEEM 06/321eJbCTBY, HPUIATOMY O JIOrOBOPY, HEOCTOPOAHO MOBpE-
IUBIIEE UYAYIO Bem(h H T. ., WIH WIHOBHHKDL, COBRPUIHBINA Kanoe-
AuGo ynymenie IMH NOJM0:RATCABHOE nperpbmenic mo caymol, eo 1pso

yeckia® mr. x5 Ulepwrenenmun, crp. 9: ,,Iloas mseHess HOPMLL M IPABINIA MLI
MONIMAGMT yRAAAHie, KAKH HOMEHO MOCTYNATL, YTOOE JOCTHIHYTL TOIH MM nHOf
rham. Hopma tipepcraaaers ¢oGowo coofpajasatienabareasHOCII €5 HaMbU1eHHOI
ubano®. OORKHOBEHHO Kb TOMY e NOKb JOPNANtieckaMu wopuase pasymbiors ge-
.miid, BAWD TPeOoBaHid, WCXOAAINiA Orb OEHNND IOHEl I O0pPaleTHREd Kb Jpy-
riyn. Cp., Hanp., Thering, Zweck imfRecht, |, erp. 830 nm ex: jdie Norm... zei-
chnet dem fremden Willen eine Richtung %or,die er innehalten soll, d. h. jede
Norm ist ein Imperativ (positiver: Gehot, negativer: Verhot). Ein Imperativ hat
nur im Munde desjenigen Sifin, depdietdiacht hat, einem fremden Willen diese
Beschriinkung aufzalegen, ‘es ist der gtirkere Wille, der demn schwiicheren Wil-
len die Richtschnur dessHandelns vorzeichnet. Der Imperativ setzt einen dop-
pelten Willen voraus er ergebht ¥on der Person an die Person...; Illepmenernas,
crp. 22 m en: ,NapaRrepucrildecEad JepTa, ¢BOIICTBEHHAA BEBMB COIIATRHLIMT
HOPMAMB, 3AKIOYACTCANRS TOMD, UuT0 OHE HCXOAATH OTEH BOMH OJHIXE IMNL I
ofjpamanTrea Fb nork Apyruxs.. mwbrh ofasanHoctd Gesnb cooTBbTeTREHHATO IIORE-
ahuid, cOMpPOBOAIAGMANO BOMGJKHOCTEIO 37a%; erp. 5l: HIOpHAIIYEeCKiA HOPMEL BH-
pa:EaloTeA, KARh 1 HPABCTBEHHHA, BH NoBeTbHiAND, NEXOAALUXT OTH ONHINE
mIs 1 o0palaeMEXs KB IPYTIAMsé.

Bt tarows caiyual oraduBaercd, ITO OB Hhoprayn® (upapa) paaymbiorcs
MBIEHIH cOBChME ,APYroro Mipa¥, Hemwet TOTH, BB c¢feph KOTOpPAr0 HAXOIMTCA
HaMa Teopid, & HMEeHHO MO 3TOH Teopil OKA3HBAETCH, YTO HOPMA eCrb ocobaro
poaa abiiersie wenopbra, apaeuie sHLUEATO Mipa, MeELY ThyME Kawb HOpPM2 BB
HANIeN CMBCTh ABIAETCA UMCTO BHYTPOHHIMS, ICUXMIECKIMNT 2RTOME, ocobaro
poja yohmaenieMs.

HTH NPUATMHAILIKG Pagirdia Wb IOHIBIAHID DOAOBOrO MOHATIA C€O3AAIOIT
TAKYH NPOLACTH MEFAy Haulelo Teopiell I pasmumu JPYFHMIT TEOPIAMIL, "ITO ¢00-
CTREHHO TIOIEMILA €F HIMI O BIAOBMXL OTINYAND npemcramigeTs HLroTOpyIO
amosmamio. HamoyMoaaemD, uro Mu mid whieil o63opa Teopiit mpaBa W OpieHTH-
POBEIl BB COBPEMEHHOI ImTeparyph OrpammunBaedMcM EPUTOROD pPa3cMarpnBae-
MUXE TEOPifi ¢B TouRm 3phHid IXB e Mipocoaepuamia; maaspbiiida wactm n3I0-
#eHiA Hacroamedl Teopim Ipana AOCTABATE eule Iiylo, Goube TAyGORO MAYULYIO
EPHTHEY TOTO DTHYECKArO (HPABCTBEHHAI'O 1T TIPAROBOLO) nmipocoaepuanisa, E0ropoe
BHpajkaeTcd He TOABRO RBH Teopidxh NpUHy#jeNid, WO I BEH DA3HHXE APYIiXD
COBEMEHHHXD Teopiaxst Ipapa.
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HABJEKAITE Ha cebA MPABOBHLA NMOCABACTBIA, cOCTOALIiA BE IpaBh wium
00A3QHHOCTA JPYIEND JULND NPHIYAAUTE HMB Kakoe-mHdo (mamdecroe
nacume. Bropums OpaBoBHIMG 3BenoMb (TIOCKOIBKY OHO mwberca) Oml-
BAETH BH TAKUXD CIYYaiAXbh OOHKIOBEHHO BO3J0:KEHIE BTOPOIO HOPMOI
A NApyIIUBIIAIO TEPBYI0 HOpMY H3BECTHOM 06s32HH0CTH  (MOgjleska-
e, KEakD ¥ BCAKAI 00:3aNH0CTH, JTOOPOBOIBHOMY HCIOJHEHIW), HAMp.,
Bp cayual nmpuuunenia MMyICCTBEHHAro YyuiepGa BCTYNAGTH BL CHIY
HOPMA-CAHRULL, DPEANUCHBAIOMAA HAPYLIUTEN0 BOBMLETHTE Jenbramil
MpUYMHEHHAN ymeplds: Bb cayual enykedmaro ynyiueHis BeETYNMaeTh
Bb CHAY OOABAIIOCTL UCTIPABUTH HTO YIYIIEHIE, 9BEHTYAMIBHO BEICIY-
math GesponoTHO 3ambuanie HAM REIOBOPD €0 CTOPONEl HAYAILCTBA H
T. M. Y&e He CT0Jb HECOOOPA3HEIMDL GHUI0 OH HPeAnoo:ieHie, WTo IO
kpainest mbph Bn cayuab gaawahfimaro Henmoguumenis m 9TOM BTOPOM
HOpMB abmo moxoauTh go caHkuim «npunyxkieHid». IHo m oro mpei-
noJao:kenie ObLI0 OB COUIMKROMTL OOIUMEBM ToembouryMsn,. Hanp., Ha-
PYUIUBMIE TEPBYIO LOPMY H  HTUMB JIPUUHHUBIHE IPyroMy YVORTERM,
T. e. HapjeRmifi wa ceba xbAcTBIe MOPMEI-CANKIIN 0 Bo3wbienin mpi-
YIHENANXD YORTROBS, 0 3aT5MD He (KETAIOMI UCNOJHUATH CBOel HOBOM
00A3aHHOCTA OTHIOAH elle HedIofBepraerea (1o hp'uaHen nhph 1o mpaBy
IBUTX30BARHEYD TOCYAAPCTE:) M8E-32 HTOr0 MhpaMs rpydaro Hacu-
ma. Hamnporuss, Ha 380®p Cayvail BCTYIACTL BH CHAY CHCTEMA IIOPMB
Mente rpydaro cojepiEanid, ¢a HUMEHHO CHCTCMA HOPMB TPOIEcCyadsb-
HATO npasa. UTOOH " FOWTH/ O WOPUBYEKZEHIA, MEl Nadblle NpexmoJa-
raeMp, 9ro Abn0 okamuMBAETCA NPHACYEACHIEMh HAPYHIATENA Kb TLIA-
TeHRY €YMMBl YOHTKOBE, BO3MBLINEHII0 CYAEOHHXD U3LEpHEers I T. A.—
mii npaYEIeHAAr0 BETYIAeTh RDH €AY HOBAad HOPMA, HAIAramoInasd
HA Hero 0043aHHOCTh uCHOJmuTh cyaednoe phmenie, 106pOBOJILHO
VILIATHTH BCE Ch HEro Teueph LPUIUTAIONIeecsd, W eciu OHb BCH Ciab-
IYEMYI0 CYMMY JAEHerbh YILIAYUBAECTD, TO CAHKIL duz. upumy;Kgenia ue
umbers whera. Maxo Toro, ecam OmB He YLIAYuBAeTh CcabayeMaro
CBOEMY NPOTUBIHEY H JOBOAUTE IKENO 10 «IpUHYIUTENBHAr0 HCHOMHE-
Hid», K0 NMOABJIEHIA €yAe6Aaro TPUCTABA €h UCTOIHATENBAKME THCTOMD,
TO U BB JTOMB caydal mHens3d BEpUTH OYKBAJIBHOMY €MBICIY CJIOBD
«TIPUAYIATEABHOE UCIHOJNHERIe» M AYMaTh, YTO JAHHHHA CYOBERTH X0~
JReHDb TOJBEPTAYTHCA (PH3NUYECKOMY HACHII, TOJYKAMD, CBA3HBAHIIO
pyes - una r. 1. Haoporuss, me 101bK0 BB ABHCTBUTENLHOCTH, HO U MO
NpaBy, «OPUHYIATENbHOE HCIOJHEeHie» JTOJKHO NPOU30ATH U IPOMCXO-
IATH Bb IIOPMATBOOMB cAyuat 6e3n BCAKNND (OTBPATHTENBHEIND) CIEHD
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(usuueckaro upunyxienia. Ilo ormoecamumea kb TAKHMB CAyUAAMT
HOPMaMB TIPABa NPUCYLEACHHNA 0643a0b BPYYUTh HOXDL POCHHCKY CY=
AeGmoMy mpucTaBy 10, Yrd ¢b Hero Teneph cabayers. Ho mpexmono-
UMb, YTO OHb DTOr0 Ie AbIaert (He MOKeTh WM He Xouers). Ha
CIyYai MACTYILIEHIA TAKUXD (PAKTOBD CYMECTBYIOTH XAJsHbimia mopMa,
BOSIArAIOLNIA HA NPUCYEJEHHAr0 00643aHHOCT: (MOMIGKAIIYIO K0GpO-
BOMBHOMY MCHOJMIEHI0 u pbako Hapymaemylo Bb xhiCTRATEJSHOCTH)
AATh BOSMOKHOCTD TDUCTABY COBEPIDUTH ONUCH Bel[ell HPUCYAICHHAIO,
MOFYIUXD OHTH TPOJANMAHME A BHPYYKH TPeGyeMoil CyMMbl JeHerb
Bb TOJNB3Y BHUrpasiieid xbio cropoHR m T. 1. (OyIe TaKisd Bel[d eCTh
Haauio, a ecnu uxbs whrn, To aAba0 KOHYAETCS KOHCTATHUPOBAHIEMb
aTorn u yxogoms npucrasa). Ilpaso mpumbnute ¢uzuyeckyro cmiay (u
00A3aHAOCTH DTO CABJIATH) BOBHUKAETH XNA cyAelHAr0 LPUCTABA JIHIND
BL TOMB CIyYal, ecau MoXBepraioniicsa «IPHHYAUTEILHOMY UCIOMHENiIo»
me JONYCTUTh CygeGHAr0 TNPUCTABA KL HEHQIHEHI0 ero 00:32HAOCTH.

2. Hpmorza mpepnmcania mpasa Ha cayvali jmapymenis mashermoft
HOPMEL COCTOATD BHh BO3MOMEHIM PARUND HEBHITOJHEING NOCKBReTBifl HA
AAPYIIUTENd, KOTOPELA He TONBKO caMH He UMEIOTH HAYEr0 OO0IATO CF
(pusmyeCKUMT MacKIieND, I0H He chnabxkanTca Takumu Aaisobimmuu
3BeHbAMU, KOTOPLLL MOTYIH NPUBEETH KT, Pusuueckums HacmmaMb, Croxa
OTHOCHTEA, MexAy NPOYuMb, oxHa H3h Haulorbe phuurearanxs mbpnb
BL caydal HeucnosHenid 00ABAHHOCTCH €O CTOPOHH YHHOBHMKA — JU-
INeHI¢ JA0/CKIOCTH, \T. e. JMineHie ¢0oTBlTCTBeHHHIXD Opasb (Ch 0CBO-
0oxAenieNs OTh COOTBEPCTREHHHXT ob6asanmoerei). Jdumenie wussher-
maro OTABALHAro mpasa (Hamp., npasa TPeGOBAHIA N0 KOTOROPY, MPaBa
COOCTBEHHOCTH, NPaBb OTUOBCKOH Biactu) mmm Goxbe wmm menbe 00-
MHPHALQ EPYra Uxb (Malp., NpaBb MecTd, NHQIUTHYECKUXT IPABL) BE
Kayectsh Hagasaiisg sa IpapBoHApylIenie IPEICTIBAAETH BOOOIIE BECHMA
o0wrimoe BH npask ammenie. Uto ke kacaercsd npasa Goale HUIKUXE CTY-
Memeit KYJALTYPHI, TO 3T5Ch 3T0 HakazaHie MPOCTAPATOCH HOXYACH [0 Ju-
menia BeLXs mpapn (Takh YTO JAHHEI 4YeAORBES NpPeBpAIIAICA BB CO-
BepIeHHO OeslpaBHOe CYLEeCTBO H ORIL Ha HOJOkemiu puxaro spbps,
€b KOTODEIMB KAKIHH MOIh 0esHaKasaHHO IOCTYIUTH, KAKD eMy YrOAHO)
U TPEJCTaBIAI0 BechbMa OOHYHYI0 Kapy 33 TOEKIA TPABOHAPYIIEHIA,
Kponb aumenia mpasth ecTs eme Apyrid naxasadis, Bh KOTOPHXD QU3H-
UecKoe Hacuile WHKAKOM pord, gaxe BB Buxb Gonbe unm menrhe oriaien-
HArQ IPaROBOTO 3BEHA, He UrPaeTh, Hamp., NyGauuaoe oOLABIEHIE MMO-

DUDANLA HADYUIUTENO, HPORIATIA eMy, 00BABICHIE JAKHBOCTH €ro co000-
JI. 1. Tlerpasenngift. 6
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nfeHid, cuMBOIMIeCKan KasEb yObhkapmaro mpecryunura (cosepuiaenMas
Ypest Nanaya Haxh ero H3o0pakeHieMs), codkeHie Ypess Naraua dKE3eM-
IULIPa KEOHCH OCYEJCHHATO 32 paclpocTpaneHie ussbernnne ueil u . 1.

H Both ¢b TOUKN 3pBHIA TEOPIM MCUNUMECKArO HPUHYKLCHL Ipel-
CTABNACTCA HENOCABIOBATEILHHMD U OC3MPHHUUNIIAIMG OCTAHABIUBATLCA
uMenHo ma yrposh npumbnenia @sHyeckoil cuIM, TAKH KAKB H VEa-
saHnopsa BIme MLpE, Hamp., oOpemenenie TOBOK O0GA3AHHOCTBIO BO3-
MBCTHTL YORITRM, YNJATHTh WTpadyn, JMIUCHIe LpPaBh W T. 4. UCPAOTH
TAKYI0 e poab BL Abab mcuxmieckaro npuHyRienidi, kaks H npei-
nucanie npuwbmemia (pu3uYecKOd CHIH.

Iloaromy u c¢b toukm spbuia Gousmaro corxacia ¢b xbicTBHTENH-
HOCThIO, W Cb TOYRHM 3pbHia Joruyeckoit mnocaknoBareasnocTd GHLIO OHI
MAaroMs BUeperh BOOOLE OTKA3ATHCA OTH NMPHU3HAKA BROIMOEHOCTH TIPHU-
MBHeHIA (Jusuveckol cuiunl H 00pPA30BAEE, IMMIP., Takoe oupexbienie
HOpME 1mpaBa: HopMm npaBa cyTs HOPME, HA cIyUafl HeCOGII0ICHLI
KouxD oupexbiensr 1upaRoMt U3BLCTAEIA HeBHTOXHBLA (IPUBHABAEMLLL
OOLIGHOBCHHO TAKOBHMU) HOCHBIETBIA I HAPYMUTENA.

Ho w ora avumasa usb BO3MOAEHEIXD (opyuyrs BB Ayxh Teopiii npu-
HY:RTEHIA BCE-TARU 3aRIYAJIANORNEE CyllecTBeHHBLI JOUHYECKIA 0O~
rpbimHOCTH, KOTOPHIA MEIBWYKA3QJTW) BHIIE 0 NOBOAY TEOpim (Mauve-
CKaro npuuy:kjgenid &).

Eenu ke npuasrs Bo (BHUMAHIE, YTO €CTh U HEOOXOTUMO JOJAHE
OBITL HOPMH [1PaBa 0€8E BEIKUXD AaibEbAmuxs onpexbienil npaBoBHXD

1) Mexxy mpounss, i onpexhaenie, mpemnaraesoe lilepuenenmuens, He co-
ASPHENTE YIOMUHAHIA 0 (u3deckomMs Haenaim (XoTd U3b JAPYrux® MLeTh H3I0-
HeHia BHIHO, 9YTO IOXE TPABOBOK YTPO30K aBTOPH pasdyMbeTs yTrpody 3Toro
AMeHHO copepmamia). Popmyaa ero raacars (erp. 73):

nHTars, NpaBo ecrb HOpMa, onperbaAnlnad oTHomleHie yemorkra KDL 4emdo-
BkKry yrpo3omo Ha eayyall HapymeRid mankeTBuUME eTpajaHiesdb, KOTOpoe OyAeTH
NPAYMHEHO yCTAHOBISHHEIME JIA DTOH IhIm Opradadm rocyIapcTBeHHON BracTi®,

0G® proMs ompegbiuenin caMt anropn 3ambuaers (raMT :xe): ,llpegmaraemoe
onpexbnenie moHaria o npask orrbuaern OCHOBHHIMT TPEOOBAHIAMS, NpPeXBABILAE-
MEIMDB JIOMIKOK Kb Kamaomy onpexbiaeniwno: definitio fit per genus et differentiam.
Genus—sTo HOpMH BOOGImE, genus Proximum-—coniafbHRA HOPME BE YAGTHOECTIL,
differentia—opranmzoBanAce LIpHHEY:xTIeHie".

Ha casoms gbak dormka He Tpedyers oTh BCAKAro ompembacHid, 9roOml 010
COEDHATO yKadaHie pona I BILTOBOTO OTINYIA (9TO I HEBO3MOKHO BB TENB CILy-
9agxE, KOria ONpegbideMOe BOBECe He HpEeNcraBIfdeT RIAR Eakoro amdo oonhe
00IIHPHATO POjA), HO 0L Bedgkaro omnpexbnemia TpeGyered, uToGnl 0HO HE OLLIO
definitio per idem, 4TobE OHO He CBOJIIOCE KB QopMyrh x—z, mwim, 4TO elue
xy#e, 2=z -+« (eean a He —0).
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HEeBHIIOJHEIXD NOCHBiCTBIf, BL 4ACTAOCTH, UT0 H BB TEXB HBIAXE HOPME,
KOTOPHIA ¢b TOukH 3pbuia Teopiit NPUAYEISHLI JOKHEL OBLIK OH OHITH 0e3-
KOHeYHH, Bo ma0baanie aGeypaa (4 Jisl coriacia ¢b FhACTBUTEABHOCTHIO)
crbayers mpenoNoEETs AAIMYHOCTh KOHIOBS — IIOCHb)HUXD 3BEHLEBT,
33 KOTOPHIMH Ve He cabjyers HUKARMXS JAIbHBIMHXD MpejnucaHiit Ha
cIyuail HXEH HecoOmoAenia, W yIaauTh meb onpefbienia m mpotuBopk-
YAl[iA OHTOMY HeNpABHJILHELA II0J0EEHL, TO 0CTACTCA BB peayiprarh
BHOAHS NPABHABHOE, HO He cofep:kaliee omperbleHia HoXoKeHIe: £ —=21.

OTO TMOKARHBACTH, UTO TEOPIM MPHHYAAEHIA HpefcTaBiLAlnTh HEYTO
SHAUUTENLHO XY/Aiee, Hemeln HeYAYHRA MOUHTKE ompexbiurh mpaso:
BCE TO, YTO Bh PA3HAXD STUXD TEOpLAN® J00aBIACTCA Kb JOTHYCCROMY
HYJI0 & = 2, NPEACTABIATS TONBKO PAITNUNLA YXYAUIEHIA M NOJOKH-
TEIBHEIA OMMUOKH, OUHIEeHie OTb KONXH Aaerh BH peayasrarh orsbrs,

Y10 HOPMAE MPABA CYTh HOPMEL IPaBA. ’ /

II. § 9. Teopin MoXORHATEILHATO TPaABA.

Rarp ykasano Ono Boiie, COBPEMCHHAA HAYKA MPABA CTPEMUTCA
OTHICKATh TALYIO eIHHYION dopyyAy, onperbieria NOHATIA NPABA, KOTO-
pag OB O0HEMAN) KAKEL JIOJQAHTEIBHOE MeKIYHAPOZHOE MPaABO, TARD
u rbicTByomee BHYTPE rOEYIAPCIBA NOJQKETENbHOE IPABO, HO He Bee
IpaBo ITOH BrOpOH Kareropiu, a TOALKO U3BECTHYIO YacTh €ro ¢b yerpa-
HemieMs GOJIBIIHACTBA [PABOBHXG TOPMEH (B HAMENS CMECTE: myTie-
PATUBHO-TTPUOYTHBHLING HOPMDB), XOTA O onb OnUM IO3MTUBHELA,
Hamp., OCHOBAHHELT HA 0Ow4ab, HOpmH. I[0Z00HO CYABAMD H IPYTHMD
Opra’HaMh rocyLapcTBa, He OTHOCAIIEMSL K1 cBoeMy nhibniio mAaoikecTsa
OGHKIINBIND MMIEPATHBHO-2TTPHOYTUBHEING HOPMSB, HAmp., U3%H 06IacTH
00LICCTBEHHAING PA3BIEUeHIH, MPABEIDL BHKIUBOCTE U T. II., I TEOPETURH
npaga a priori U manepegs HWCXOAATH WSE TOFO, YTO TARLA «IPABA»,
KaKb, HAIp.. OCHOBAMHKA HA OOHYAAXD KAPTOYHKIXH MIH UHEIXD HIPb
NpaBa MAPTHEPOBS, BIAUMHHA DpaBa M 00A3AHHOCTH IAMb H KaBAJIe-
pOBH TI0 TAHILOBAJILHHIME OORMAIND, NPABA CTAPMITHCTBA 32 005 ICHHRING
€TOOME, HpaBa rocta HA usphernoe oTHOmeHle Kb HeMY, KaKb Kb rOCTIO,
@ T. O, TOXBEO II0 omuOKkb BB OOHIeHHOMB A3KKE HA3KBAIOTCA NPaA-
Bamd, 2 na caMomd rbixb mu mmbews sgbes xbao cb «HPABAMU Y (Sitte),
He EMBIOLAMA OPUIMYECKAro SHATeHLJ, He OTHOCANMMHCA Kb IpaBy.

6*
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Focyraperso  npomsrogurs 3pbes  coprmposky HMIEePATUBHO-ATTPU~
OYTHBHHIXG HOPMB 10 DAsAAHEME OCHOBAHIAMG, HAN]., N0 BALIOCTH I
SHAYEHII0 UXB NI rocyJapCTRENHON JCH3HI, TI0 RYJBTYPHOR A00pORA-
9CCTBEHHOCTH WX (OTBEPras, HAUD., H N0 BOSMOKHOCTH HCKODEHAA Bap-
BApCKie NPABOBEE OGEMAMN, TIPABO POJOBOR MECTH, LyaIu, OCHOBAHHOE HA
MOJUrAMIE WM TOJianfpin Gpasnoe npaBo NPUCOSIAAGHNENL Kb IO-
CYAAPCTBY ABEIMCCKAND ILIEMERH) M [0 DASHEIMD APYFAMB COOGPAKEHiAMD,
U OXHE HOPME OHO OQUIaNbIO IPU3HAETD U MO BO3MOKIOCTH HOATePKI-
BAeTh UXE COOM0/IeHie, APYIUME 0RO OGBABILICTH BONRY I CTApAeTes myh
HCKOPEHuTh, Kb TPETBUMb OTHOCUTCA HAANGEpPentHo, He MHmad UXT
COOIIONEHI0, HO U He JT0CTABJAA JIOPOF0 CTOOMed n Tpedyromei Goub-
IOI 33TPATH CILIG SANIUTHL NyTeMb NpUBefeHis RE nbilernie caoAaro u
TAKENaro cyAeGHAro M UCTONHUTENhHArO MeXanuzMa. I BOThL lopuenpy-
ReHuld (BB OTAMYIC, HAND., 01D HAYKM peurin, KOTopas OTHIOLs He CTaa.
OBI OTPUIAT XaDAKTeP2 PEJUriO3MAro VUeHif 33 TAKUME sbpoyueniems,
KOTOpOe me IOIB3YyeTcd TOCYJNAPCTBCHHHMD NMPHAHAHIEMD WU AA&EC UMD
upecrbiyeresd; Orb HAYKM A3BILA, KOTOPOH Gk, KOHEIHO, U BB rOJOBY He
IPUIUIO TPU3HABATE AKIKOMB TONBRO_rOGYIADCTBEAHHHA ALK H T. I.)
110 0COORIMG HPHIHHAMSB, e EMBINMMG HIuero 00LAro ¢h 3a129aMi
UHCTOH TEOPIM U O0TACHeHHAIMB\BEIME, €TANOBATCA BHYFDH rOCYZADCTBA,
Ha, O(I)ummmo—npamuqecnym TO'IY 31)'EH13 H Pasinyaers IpaBo OTL
He-TIPaBa BL CMEICHB 4 HANPABIEHIN yKAAHHOR COPTHPOBEM. TaKuM®b
00pasSOMB MONYIAIOTCA JBAa MACITAda U AB3 PASTHUFEING KPUTEPLS LT
OTAECEHIA U3BBCTHEING WIBIGAIA Kb NPABOBMIMG WIH HCKIOYCHiI UXE HSD
0GiacTi NpaBa: TaNh, rXb WATH BHEIIATO X03AAHA, MOTYIATO COPTAPOBATH
OGEITHBIA CPETH TICHOBD OOMIEHIA HOPMEL HA JOCTOMHEA OZ0GDeHif i
DOJAEDKAHIA TyTeMD cye0HOH H HCIONHATCARHOM BAACTH U HETOCTONHALA
TaKOr0 NPH3HAHIA W SQNIMTH, WM He HYKIAON{ACA BB TAKOH HoLIepKEh
CBRNG, KAKh 9TO, Hamp., umbersh MBETo BB 06I4CTH MERIVHAPOLHALO
npaBa, rAb HbTh BRHCWArO HAUAILCTBA, AH 3aROHOJATEIBHOH, HU cy-
NeGHOM, HU HCHONHUTENLHOR 62acmaus, TAMb W HODMAND IIPABA He mpu-
XOUTCA BAIACPKUBATL OCOOCHHO CTPOraro 3K3aMeHa €O CTOPOHHM HAYRH
npaBa, YT0OH YAOCTOUTLCA NPUSHAHIA cBOEH mpasosoii npupoas. s
yCIOBIA TOCTYILIEHIA BB CORMD NPABOBEIXS HOPMB TpeGYIOTEd OTh HHXH
CO CTOPOHHI IOPUCHPYAEHI{HM BHYTPH rocyiapersa. [losromy, mamp., npa-
BII3 MEHRTYHADOAHOH AYJIU;-BOUHH, HAYKA NIPABA OTHOCUTH KB CROEMY
pbrbnino, npaBuaa #e AysuH MEKAY UYACTHEIME JUOAMH OHA HE CUd-.
TREeTh IIPABOBEIMU, II0TOMY 9TO 3QNPETUTh KPOBONPOIUTHHIE GO mapo-
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J95Cb HEKOMY, 4 BHYTPH TOCYAAPETBA KPOBOINPOAUTIE 3aNPEmaeTe:L. Mauo
TOro, IOPUCTPYACHIIA TAK NPHBHIKIS, MCKIOUATh «TyIbHBIH EOJERCH»
U3k 0GNACTH IPABa, XOTA ONb Bh SHAYUTENsHON wvaeTu ompexbizerd
¢ ATTPHOYTHBHON CHIOH B3AUMHHELA IPaBa U 00.I32HHOCTH JIEPYINUNCA,
NpaBa CeKYHJANTOBL H T. ., Y0 Jaske TaMb, rah rocyAaperso Mo
HCRIIOUeHil0 TOMyCKASTh IydIM # TpeGyers BDL clyuab TAKOBHND TOU-
Haro cobmoIema oOHYMATO «EKOJeRca» AYDIH, IOPUCTH BCe-Takd He OT-
HOCATH OOHUACRT NyDid Kb NPABOBHIMB H He H3YYa0Th OTHOCAIIMNCA
CI0Ia HODPME, Kakh OpaBoBrsd HOPMEL ToXbko passb HETOpHEM Tpasa,
OTMUCHBAA NPABOBHHA OHTBL TOr0 BPEMeHH, KOrla TOCYXApCTBO IMPEJLI-
CHBAJO HOAUARA BB KadecTBl 3IeMEHTORD mam 3aMBual cyjedHaro pas-
GHPATENbCTBA, YIOMUHAIOTH ITOTH ucropudeckii QarTs, KaAKD IPABOBOC
aeiemie mpomaaro npevenn. ToYHO Takke, IPABUIA MEKIYHADOIHON
plEINBOCTY, HAND., 00A3AHHOCTM 9TOTO pPOJa (MO OTHOMEHIO Kb IIO-
CIAMB, Kb TOCTAMB-MOHAPXAMT UY/EANG POCYEADEFBH, NOCKOJNBEY CYIIE-
CTBYeTh OCHOBAHHOE HA 00HYAB npurasagie MawMXb UCHOJHeHie, mpo-
AHAIOTCA MPABAMIL, OCOOEHHO BB BUAY TOLQ, UT0 MXE HAPYLIEHIe Bh MEAKY-
HAPOEOI 0012CTH MOKETS II0BECTH K BECHMA CEPIO3AEIND mocIbACTBIAME,
HO HU OJMNE NpaBoBLpHELl IOPUCTH lie OTHECETh KL MPaBy COBEPIISHHO
OMLOPOXHENS HDABHIG ME:EAY YACTHEIMM NHIAMH, XOTA OH HUXD HE-
cofmoienie pascMaTpuBagOeh Bb HAPOIHOHA musHu, Kakh pEaroe HAPY-
meHie 1IpaBh TOCTI Hef T H\BJICKIO 32 €000 AHAIOTHYHHLA nocaba-
¢TBiS TOALKO BH MATGMD paswbph (TpeGoBailie yIOBJIETROPeHif, Bb IPO-
TEBHOMB CAVuaS Ay, Ual y NPOCTOro Hapoxd OpaHb, KyIauHYo
pacupaBy miu kpopaByio vendetta). II spbep mpuBEMEA OTHOCHTH IO-
n00HEIA ABNeHiA Kb He MMBmuME 0paIrieckaro 30AYeHids «HPABAMD»
BefeTh Kb TOMY, YTO JAa:ke I TH MMIepaTUBHO-ATTPUGYTHBHBLL HOPMBI
5TOT0 pONA, KOTOPHA 10 MCKIIOYEHI) BO3BOZATCA BB o aIbH0e
NpaBo JAHHATO TOCYAAPCTBA, HAND., MHOTLA IPABKIA OPHABOPHArO STH-
kera, MMEOTh JH OHK OORIYHO-IPABOBOH NI 32KOHOAATENLHR Xapak-
Tepb, CPeAE HOPMB, U3YUAEMEINH IOPUCTAME, Bb KauecTBb IPaBoBHXb
HOPMB Kakb-To 1e yucivired. H Jjake Taria ApieHid, EaKh, HAID., HOPMBI
OTHOCHTEILHO MBECTH 31 CIOTOMB H T. Il MOCKOBCKAro Iiepioja HCTOPIH
pyceraro mpasa (wberHmiecrso), He HABOJATH IOPHCTOBDL HA MEICHD, YTO
Axs OGHYHNA BO33pbHiA Ha TO, YTO Cabryers cuuTaTh NPaBOMB, & 9TO
ciona He OFHOCHTCS, HY:AEJAIOTCA BD CEPhe3HOd DeBUsiH.

[Mpunbaas TaxuMh 00pPAsOME B3 DASTAIHEING kparepia, HO xbaasa
910 crophe WHNCTEHKTHBHO, MO 0e3CO3HATENBHOMY TAKTy U 4yThIO, CO-
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¢

00PA3AOMY Cb IPAKTHYECKOK 32JA4CK) CBOEI) BhH 0GIACTH NPaBoNOp:AaKa,
IODHCIDYACHIYA Bh POJM TeOPiM NPaBA HE €OBHASTH HTOr0 JBONCTROH-
HAaro XaparTepa CBOEro COGCTBEHHATO OTHONEHIA Kb TpaBy u pabo-
TaeTd Hajlh phmenies AepaspbmuMoit MPOGIEMN: HANTH TakOH eJIUHE
Kpurepiit onpexbaenia Toro, urd ome npusHaerh HPaBOMb, KOTODHIA GBI
U TO BRIOYUTD, ITO OHA BB MEKAYHAPOLHOI o%:zcm OTHOCUTH Kb
paBy, I TO UCLIOYILIL, YI0 BHYTPH rocy‘;fapcm 0Ha He OTHOCUTH
b IIPaBy (XOT1 H BIOJXHE OXHOPOJHOE Cb MEPBEIMT JJIEMEHTONS). [pu
9TOMB 0COOCRHO CTPOrO (Ch @A MHCTURRTHBHO-NPAKTUIECKON Toukn sph-
Hif1) sampeiyaerca IpHOGEraTh Kb TAKOMY KpuTepio, KaKkoBb, HampuMbps,
TPEVIO;REHHEIA BRIMIE ANMBHTYATBHO-TICHXOJIOTHICCKIA KpHUTepilt mMie-
PATUBHO-ATTPUOYTUBHAING HOPM'S, HG0 TOTAA M JUUNHE BITAATH OTIHIE-
HRIND MHTHBUAOBS NPHIINOCE OK OTHECTH KEBANPABY — epech, IpAMo
IIPOTHBONOIOKAAA CYIIECTRY ed CTPeMieHid Kb aIBepaomy, ouperbien-
HOMY I 0JHOO0D23HOMY IS BCHXDL NpaBeBOMy=mIat.IOMy.

H Bors Bp mpenspymaxs naparpadaxs msr oMb 1hio ¢b TakuMm
TeOPLAME, KOTOPHA NpPeACcIaBISIOTLAIONNERT PasphuIuTs ATy IPodIeMy
¢b TOUEM 3phHiT BHYTpH-rocyrAperBEREON copruposkm. B cayuab
YAATHOCTH IIOTIHITRE DTOI0 DOAA M0 Epaduei wkph BB evureat onpexh-
AeHiA opuNiaNbHATO UPaBad HARICHL ORLTE O COSHATENLHHMHE CIIOCOGH
OTJUTUTH STO HPABO OTHLEONBRG NMO3UTABAATO TPABA B'h HAMIEMD CMBICTE
(BooGme oTh OQUIIATEHO He O0A3ATENLHHYS HAPOIHEIND «HPABORT»_
U T. L), HO cooTRETETBennadn QopMyra HeoOXONHMO yeTpaHHIA O
MEEKAYHAPOAHOE IPABO, MGG OHO—TONBKO NO3WTHBHOE IIpaBo. Ho, kaxs
M yObiuumces Bume, 9Td Teopiu (IPOTARS BOMM CBOSH HCLII0Us MEERY-
Hapojoe NpaBo) He Bb CHAAXD AaTh VAAYHOE onpegbiedie fake u mia
ofpumiambEaro mpasa. CBepXs TAKB CKASATI JUTIHNXD OMUO0KD, KO-
TOPHA MOTIH OW Orh u3GLTHYTH, Kakh W3b cymecrBa yhia He BHTe-
Kawiyd, onb cogepmare definitiones per idem B BETS HeuaGhERAND
OMUGOKB, BEITEKAIOIAXD H3D TOT0, YTO, 10 CAMOMY Cymecrsy odu-
IIAJIBHAr0 TpPaBa, TEODAMB HTHME AIA TIONYIEHId HOPMH npaBsa opu-
XOJIHUTCA UCXOMUTHh U3L IPEINOJ0KEHA HAJIMYHOCTH IBIOH CI0KHOM
CHCTeMEl HODMB NPAaBa—ECJI0KHON OPABOBOH opramusaniu yexorbuecraro
001LI[eCTBA—TIOCYTAPCTBENNOH MM T. II. OPranu3amia.

CroeoGpasnyio definitio per idem B» Burh Geskomewmol mhmu ug-
COBb HemsOhiKHO SAKIMOYAIOTH CBEPXH CEr0 TeOpiMm NpHAY:EIeHid, CCH-
JAOMIACA Jaa onpexbienis HOPMH NPABA HA HATMYHOCTD crbryomeit
HOPMH, peryanpyiomei nocabicTsia HeHCIOIReHiA TIePROA HOPMEI, HEX0-
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AAI{A Kb TOCO, WTO AAd KAKIOH AODMBL NPaBa Tpebyercd OXpaHa K
yIP033 €O CTOPOHHL APYTOi HOPME—TEOpiu, 10 0OHE GAHTACTUICCROMY
UIAHY XOBACTBA, Bb KOTOPOMH HALb PAGOTIMU NOCTABICHL Ch KIyTaMHd
HAJICMOTPIIMKH, EOTOPHXDL, BH CBOI0 04epeip, Kb UCIIOIHeHI0 IIXD 004-
safHOCTel MORYAIAOTH [OCTARICHHEE HAXD HUMI HATCMOTPIIUER H TIO-
TOHIIMRY, 4 9TUSD ?OHy}}ill\a}OT'L U IOroHgIT: AajapHbimie 06epT-10-
COHUMEM ¥ T. A. 4/

Cp TepBaro B3TAAJA MOKHO ObI0 OBl NOXYMATh, 9I0 9TH TEOPIX
MOLIH OB YEOBOJIBCTBOBATECA (JOPMOIT GE3KOHeUHO a0t whim  mi-
COBb, He TpPHUCOGNMHAA Kb DTOH NOTHYECKOH YPOAIHBOCTH elle -
A0/ CIHOKHOH COBORYNHOCTH HECOBL BB BIG ABHOA HAM CEPHTOH
CCHUIKM HA Ty NacCy FMODMb NPaBa, KOTOPAd COCTABIICTT FOCYlap-
CTEeHHAYI0 opramusauio. Hamp., Ms BB CBOEMb whkerb yraszand, Rakb
Ha OOGHIYHYI0 XAPAKTEPHYIO YepTy TPaBa, BHTERAIONIYI0 H3b arTpudy-
THBHOIl MPAPOAR 10pP. HOPME, HA TO, MTO AapyUIenie 5TUXh HOPMD OOLIK-
HOBEHHO LOpPO:EI2eTh 0cobaro poja pasipaLenie \c0 CIOPONKL CYOBek-
TOBE ATTPUOYTHBHOM (VIKNiM, MO3BIBDL KD HACIMIO, Kb MecTH U T. I,
qTO HTA Yepra MPABOBOH NCHXOMOWU £h,PASBUTIEND IPAB2 BOILIONAETCA
BE CAMOND Opapb, BHPAEAECTCA BH\PAZBUTIH HOPMD, TPEAIUCHBAIONINND
NpUAYELETie, Hakasanie UFT. ) IPAFENT Ch namell Touku sphHLA
1A TMOABJICHIA TAKANH HODML-CAIENIT BoBce Hhrb HAL00HOCTH neo0-
YOIUNMO TPeXa0JaraTs HaJduwiA0¢Es rocyAR)CIBEHHOM opramusamia. Haup.,
MpaBo POAOBOA MMM, MIEMENHOA MecTd 00 IPABHIY ORO 3 0RO,
3y0D 22 3y0b WM T. M dPaBO BOIHMI, npuTAZanie Ha UIBHNEHle Wi
Ha yAOBIeTBOpenie Goxhe ceprnesnaro CBOHCTBA, HAMD., IYTEML YOI,
cyap Jumua ete. etc.—uee dTO ABIEHIA, KOTOPELL UHOATBEPAAAOTL H
WILTOCTPEPYIOTH TEOPil0 HMIIEPATHBHO-AITPUO yTUBALINL OPMD, BL TOMDL
yuearh W poam «npuRyEJeHiA» Bb Upaph, AE3ABUCUMO OTD HAIMTHOCTA
TOCYALPCTBEHION WM Kaxoil Gb TO HE OBLIO opramusanis Bracrd. Bors,
NOBHIUMOMY, M TEOpiA NPUAYHKAEHLT MOria OH  yAOBONBCTBOBATLCA
TONBEO THEMB OTJIAYIeMb OTh H3N0AEHION BME Teopid, UT0 XapakTep-
Hoe u oGnumoe mocabicrsie Goxbe rayGoOK0 JeiKamiaro IOCTOAHHATO 1
oCHOBHOTO Tpmamaka (aTrpubyTuBmofi (yHEI{M) OHa OH BO3BENd B
OCFOBHO ® TOCTOANHMII npusHarh (b Thab OBACTBEHHHMD, OTCIOAA
BOZHERAOMUNE H0cTBICTRIeMD, KoTOpoe AMeTs BUAL GeskoHeYHON ubom
HOpPME), HE YXyAmAA 5T0ff AOCTATOUHO IIOXOIH TEOPIU eIle CCHIIKOI0
na iyl Maccy MKCOBL BEH BULb TOCYAAPCTBENHON OPraEMaaiy. Ho
Ha cAMOMD Ibrbh TAKh ONA HE MOKETD TIOCTYMHMTH; Ge2b NPEeMIoI0AeHis
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COPIalM30BAHHATO TIPUIYKIEHIA» efl HeJdb3d 0GOHTHCE B BUAY TOTO,
UT0 eff Bbyb mamo ommuMTE mpaso orb «IODABOBL» M T. M., UYTO BT
NIPOTUBHOMT CIYIAL Bh ed pPaMEM XIHHYIA GH MACCA TARORO Marepiana,
EOTODBIT I0DHCHPYACHLIA UMCHHO H CUNTACTH a priori ToORJIeEALIMT
UCKIIOUEHI0 U3h OGJACTA NPABOBHIND ABICHII '). Hoaromy mE ormeciu
TEOPIM NPUHYELEHIT Kb OQULIAILHENE TEOPIAMD He TONLKO NOTOMY,
1T0 TIPENCTABUTENH DTUNH TeOpifi ma 3Lab npaCOCIUIAIOTE &L eRomME
CHeiATLIEIMG HEI0PAsyMEHIAND ele W HexocTATEH BCAROH  odumians-
HOil Teopin, mo u TIOTOMY, YTO 5T0 oHH AbaanTh me CIYIAHHO, a 110
HEOOXOXUMOCTIL.

Eerecrrennoe gonosmenie xm TEOPLAND NPeNbIyiedl TPYNIE U 1
OMHUOKAMb, KARD OH COBTAHHOC WA IOTHOTEL RapTUHEL JIOTHYECKAXD
MYTeHIH, UCIETHBAEMEXT DOKOBHIMD 00pasoMs coBpeMennoil HpHCHpY-
AeHmiel, NpexcTaBIgioTs Th TEODIM, KOTOPHA Wa0HPATH BTOPYIO QJb-
TOPHATURY COBPCMENHOM HAYRH LpaBa, NPIMBHAIOLIeHl TBOACTRONNEI Mo
cmTadh Opu COPTUPOBED ABjeHiH Ha APABOBHA K IIe-1IPABOBELA H COpPA-
MHUBAOIICH €aMOE ce6A, KakoH eZHHEINMACIITAGE Oma pumMbHsers.

JTa BTOpAd aXkTepHATHRA IR BTODHMD  (MHCTHHETHBHEIMG) EPH-
TePieMb NPABOBHIXE ABIEHI, ALNT kpunepiens, KaKoBoil, mamp., mpu-
mbRsgeTca BL  oGMacTH M@KIYHAPOIHATO TIpaBa # KOTOPEI coorbr-
CTBYeTh HAIMEMY IOHATID WO3UTHBHArO IIPaBa, (He3aBUCHMO OTL TOFO,
BOSBEACNO T OHO BB KOHKDETHOMT Cayyal BDL pamrs NPH3HABAEMAr0
1 SAUIIACMAI0 BHEHIEML HAUATECTBOML HPABA, B panrs  odurgians-
Haro mpasa). Jnd momuMaEia «mCHXOTOriM» COOTBBTCTREAMIIXE  TeOpii
cabyers, BUpouens, OrOBOPUTBCA, wr0 ORE 1e mexomars mempemhnmo
H3% MEEIYHADOIHATO NPABA M He OFPAHUIMBAIOTCA HEOGXOAUMO  9TOIO
00macTei0 mpana. HXB EPYrosops M ueXoiEas Touka MOXKeTh ORTh u
OOHIRIOBENHO OhiBaeTh mupe. I wactmoctu n Th obmacTu mpasa,

) Oreoma, neway HPOHIMAD, BHAHO, ITO Halla TeOpin 1o epanHemin ¢ o6bIi-
HLIMI BO33pBHIAME Ia Ipano OKA3KHBACTS BECLMA TUHPOKQE TOCTeHPIMMCTRO ,mpI-
Hy#JIeHIIOY, OHA 3axBaTHIBAETE o TNCHXOIOTHIGCKA O00BACHASTH MaCCy TAKIXT
ABIeHIN BB 0BIECTReHMOMN “RH3HH, BH YACTHOCTH I ABIeHIift Hacmaia, Koropsia
A TpaauuionHare sossphmia na mpano IPeACTABIAITS HEATO 4ymmoe m Tounbko
saTpyanamiee obpasonamie reopim mpasa. O6rramoe noaaphkuie cmocobmo nETO-
YHTHb B'b CBOH Y3KifA PAMEH TOALKO MAKPOCKOUMYECKYI0 Xoaio Thxs asaemifi mpi-
HY:KEUIH, KOTOPLIA IPONCXOTILLT R ncropim gemonhueckoli # mpomexogars u
Teneps Ha nousk cmoeoGpasHoifi mpaBorofi memxmEmr, Ho, ynomnes ary smmpo-
CHONOYECKY YacTNLy OTHOCAIGIXCT CIOia ARAEHIlI BB CROS IIPORPYCTOBO JIOKC,
OHO BO3BELUYHBACTEL €e o abcypa.
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Kacaiouiacd OTHOIMEHIA He MeKAY «HAPOZAMU», a MEeEXY ot han-
HEIMM  JTHI(AMU, HAIp., ceMeiicTBeRHoe, HacabieTBennoe mpaso, NpPaso
YACTHOH COGCTBENHOCTH, TOTOBOPOBD M MAHIXD ¢IBIORTL Memxy orabin-
HLEIMA MHJUBHIAMH, KOTOPHA HA BHICHIUXD CTYIEHAXD KYJBTYDH IOA-
AePAHBAOTCA TOCYXA]PCTBEHION OpraHusamiefi. HOpE3HAOTCA Cb TOUKH
gpbaia 2TUXH TEOpiii MPAROBHMH HE3ABUCHMO OTH TOCYAAPCTBEHHOI O]-
ragM3amin, Bh YACTHOCTH M 3 BpeMdA 0 HOABIEHIA TAK0BOA OpraHm-
saniu Bp yenosbueckoit :kmspu. Ho, ¢b gpyroii cropoms, 15 obnacru
NPaB3, KOTOPHIA INPY HAXUYHOCTH TOCYAAPCIBEHHOIL COPTUPOBRA HE
NOAL3YIOTCH  OMIANBHOI0 3AIUTOI0, LKakb He TepmAmis BMbiuiaTels-
CTB2 OPraHoBhL BJIACTH HiIM He Tpedyloulid TakoBoro Berbicrsie ¢Boeil
MAJOBAAHOCTH, H HTH TEOPIH, KAKL M BoOOMe IODHUCTH, IPABOMDB He
cuntalors; uMba Bh Bugy Th oGmactu, rab nbrh rocygapersennoii cop-|
THPOBKH, OHH BCE-TAKU IPeACTABIAITL ee ce0b Ears O 111)0H3BeﬂeHH0fo.§

BooGime roBopsa, HnpeicTaBuTeNM Teopiii STUXD OTHIOAL He CBOOOTHH
oTh ouIianbaoil ToURM 3PhHLA, ORM TAL:E CTPEMATCA HCRIIOUATE TO, YTO
BHYTpU TocyxapcrBa me umlers ofmuiaibmaro 3HaYenida, HO He YIO-
MUHAOTL BL CBOeMEL ouperhiaeHin @it 0 MPU3HAHIO €O CTOPOHH TOCYARD-
CTRA, HH 0OB OPradu30BAHHOII SQITETS, WTaKh YTO MeAKTYIADOIHOE IDABO
UXG onperbreniaMH e HCRIHOMASTCH.

Eciu MH Teneps npeeTaBuMhyce0s, 910 Karof-nmubo H3L  Teopiii
9TOT0 POX4 yiatach NPaBHIBHO onpexhiuTs TOJBEO TO3UTHBHOE NPABO,
Halp., HafiTn Takie APU3HAKH, 'KOTOphe cooTsbrcTBORAMN OM Me&Iy-
HAPOLHOMY IOZUTHRHOMY IIDABY, TO ACHO, 4TO TAKAA TEODid HE MOFJA
GH VIORICTBOPUTHL COBDEMENHYI0 IDUCIpYAenin, He [aBada OH efl
phmenia ea mpo0JeMbL, IIOTOMY UTO HOJYWLIOCH G mpoTHROpEYie MEKIY
TARMMDS CBOGONNHNG M INAPOKHMT oupexbieniems mmpaBa u ThMb me-
3HIGIEMEIMD CHMBOJOMTL BLpHL I0pucnpyleHiin, 10 KOTOPOMYy ABIEHIA Bb
POIS - TAHIOBAIGHEING TIPaBh U 00A3aHHOCTell He cyTb 1paBo. Ilo sToMy
oupezblenin oKA3aJ0ch OHf TPABOML MHOKECTBO TAEHXbh ABIEHIil,
TONBKO He3HAYUTENRHHEIT MPOEHTHh KOUXDL IOPUCTH COMIACHRL TNPH3HATH
NPABOMB,—JIOKOBOe U HeusGhixmoe BAyTpeHHee mporusopbule, cOOTBET-
crByIOmee ToMy TporuBopbuilo, KOTOpoe BL OQMIANBHEND TEOPIAXD
CO3JAeTcs NMPUINAHICME NPABOMb MEAKLYHADOJHArO TIPABA.

Ho napaiieimsys JOrMYECKAXE 3arpyiHeHIA BL JIbiiCTBHTENbHOCTU
nxers faidsme. IloxoGHo Tomy Karh meysmBAie OQUIIAJBHEING TEOpli
CIPABUTECA € MERAYHAPONIEME NpaBoMb (BKIOUATH €ro Bh ONpexh-
Jenie) CrymeBHBaeTcdA Apyrumu eme Goabe nopasuTeJbHHIMH HEXOCTAT-
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KaMU, CTAHOBACH JUIML OJHUMD U MHOIUXE 32TPYAHEHiil, TALkD U HeyMh-
Hi¢ TOJBKQ MOSUTHBHEIXD TEOpiii COPABHTBCA Cb TOIBKO [O3UTUBHEIMD
MPABOMD Bh HAIIEMDB CMBICKS BHYTPU FOCYAaperBa (HMCKIIOYHTH €r0 U3h
onpexbaema) Gabxabers m0 cTemeHH CPABHUTENEHO CLPOMHATO HELO-
CTATRA 110 CPABHEHII0 ¢b Apyrumu, eme Goake IOpPA3HTEILHBIMY.

hars oumianenna rveopinm coBchbMBb He BB COCTOAHIM MOAL BATOMB
ounpexbnenia mpasa BooOue ath Ho kpaitmeir mbph ompexbiaemie ogu-
LIAJBHArO LPaB3, TAKh U NOATUBHEA TEOPIH HE BB CUIAXD NOCTABHTH
Aa:ke onpexbiaeHld TOJNBRO HOIMTUBHAIQ MMPaABA.

Cp mameil Touxy spbHiA TPABOBRIMU HOPMAMH BOOONIE ABIANTCH
HMTICDATHBHO-2TTPHOYTUBHEIA HOPMBI, MOSHUTUBHBIMU TNPABOBEIMH HOD-
MAMH ABIAIOTCA Takid aTTPUOYTHBHHA HODMEL, COAEp:KaHie M ABTOPH-
TeTs KOMXL oupexbigerca ranuMu-1u6o pobmuumu ¢Qaxrava  (4TO
TARD MOCTYNAJIH OTURL M AGAp, 1T0 Taxbepbmeno ma Bbub uw t. 1),
Ho B03MOMEROCTD YCTAHOB.EHIA MpUsHALA ATTPUOVIUBLOCTH, KAKD CIELH-
(fUIecKaro CBOICTBA NPABOREIXG, Bb OTIMTIE OTHHPABCTBEHIBING, THCTO
AMIIEPATUBHKIX'D HOPME, JJIA ITUXHAEOplil ACKI0YeH, TAaKh KAKb TAROT ke
IPUBHARD CBOMCTBEHT H MHOLOMY\TOMY, WTO IOPHCTEL & Priorl WCRIO-
Ya0Th U3h O0JACTH TPABA ITO QIINEHITAIOT: HPABCTBCHHOCTLIO, «Hpa-
BAMH», MPABUAAMH NPWIMYEI M T. .

ParTaueckm Bb UXD DPACHOPMKEHIM ANA COCTaBleHia omperhienis
npasa Cb TOYRKM 3SPBHIA TONBKO MO3UTHBHATO MPABA OCTAETCI HMEHHO
OPHSHARD ITIO3UTUBHOCTH, BO0Ome 715 XapakTepHHA YepPTH, KOTOPHIA
CBOMCTREHHH 0HOOGPA3HOMY reTepoHOMHOMY MalIOHY BhH OTIHYiE OTD
2BTOHOMHH YD WHAMBUIYAJIBHEND NpaBuas nosegenia. Mocabymia opucrn
OTHOCATH Kb HDABCTBEHHOCTH (He Da3iIHyad "MHMCTO UMIIEPATHBHEIXE OTH
ATTPUOYTHRHEIXL HODPMB), 2 OTL TPaBa CO0GDA3HO Ch MHCTUHETUBHEIMU
TeHJACHUIAME IOPHCIPYNeHNiN HempeMbHEHO TpeGyoTh TREpROil 07H006-
pasnoil onpexbaennocTn A1a BebXh M BB 9TOMB BHIATH €ro OTIMUIe
OTT HPABCTBEHHOCTH.

CooGpasao ep omaMb @ Berphuaorcs BB amTeparyph wuapevemis,
noAuacs, X0TA W PhAKo, BECTaBIAeMHA BB puxh onperbieniii npasa,
Bb poxb TOro, 4ro mpaBo NPENCTABIACTH HOPMH OGIIECTBCHHHA (BT
OTTHYie OTh HPABCIBEHHOCTH, KaKb HOPMT WHAMBHAAYAIBHEING), WIA YTO
NPABOBHLA HOPMHI CYTh « BHEIINIA» HOPMH, & HPABCTBEHNOCT COCTABIIIOTE
BHYTPEHHIA HOPMHI (ROPEHANLACA BB cORbCT Eakaaro), u . 1. Goxbe um
MeHbe yAAunhLd UM HEeYIAUHELA BHPAKEHiA TOH MECIH, YTO NMPAB0 ecTh
IIOSUTUBHBIA OXHOOOpPASHEA mMAONOHD M STAMG OTIMIAETCA OTH HpPAB-
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¢TREHHOCTH, KOTOpPad, BL CBOK OUepefb OTOXJISCTBLICTCA Cb ThMb, 110
¢b TOUKN apbHIA CHCTOME! HANIMXD NOHATLH I TePMMHOBD NPEICTIBILCTH
COBOKYIHOCTh MATYATUBHAEIXG HOPMD HIM IMPABUTh noBejeHia BooOmIe.

Ho, whMb Acnbe W3bh TAKEXD U3peUeHit BUIHO, YTO OMH TOJBRO TO
M BHICKA3HBAIOTH, YTO HOPMAI NpaBa COCTABJIIOTH kit ogEOOODA3-
A MAGAOHT ¢b BHBIINEMG 3BTOPHTETOND, Thws oueBmpmbe A1 HUXH
HEBO3MOAKHOETH TONYIHTH CKOJIBRO-HUGYAD CEPHEesHoe 3HaveHie 0 TNpH-
snapie Bh Haykb BB KauecTsh omperhieniil mpasa. Yro yKA3AHARMD
CROMCTBOM HODMH TIPaBa HEOOXOUMO O00IAJAI0TH, Bh 9TOMB COBPEMEH-
nad OpHCOpyAeHUid He comwbsaerca, TOTHO Tak#e HoJao:kemie, IO
HPABCTBEHHOCTD COCTABIAITH «BHYTDPEHHIS HOPMEI» U T. H., Ipexcra-
BiIgeTh Xogauee MmhbHIE, TAKb UTO YIOMAHYTRIA MoJI0:eHiA HE TOJbRO
He OCIPUBAIOTCS, HO ABIAKNTCS MCXOJHOK TOKOI, WyIb J HE akcio-
MOIO A JOpHCHpYIeBIiH BOOOLIE. Ho pnbkad. Bb TOMB, 4r0 «00mIe-
CTEERHEINE» HIA «BOBMHIMA» TPABWIAMZA, BB TOMD HE cMEexh, Ove-
BIEAO, ABAAIOTEA TaKKe W «HPARHD, JTakb IO yEasagie Ra «o0me-
CTReHHHIT» Xapakrepn, BHbIIAEe ycTagoBNeHie ¢ T. I. BOBCE HC MO-
:Kerh OTIMYUTH IPABO OTh HPABOBL 1)

Br Bugy 970oro (KORD ATOQHIN €TPAHHO €D nayTHOR TOUKE 3DbHiA)
CTAHOBITTCS TIOMATHENG TICENOIORHYOCKH TO sBIEHie, WT0 HrPAIOTD mh-

) Bambuauia Be TeHCTE xhaalozen CB TOUKI aphuia TpaganioHOaro €Or0CT2~
picHin ITpaRa, HPaBCTBEHHOCTH I HPABORD, KAKE KAKIIXH-TO Tpexs BHIORB 00IHAro
pona, CONOTINHEHHH XD mouariir. O0CHKEHOREHHO BB BIah 4ETREpPTATO IIeHa 3TON
KIACCHJEKANIN BHCTYMACTE PENNTif I HOAyIASTCH PHE: IpaBo, HPABCTReHHOCTS,
gpaBH, peaurid (8 HHOTAA €02 OPHICOSHEANTCA elie TpPaniid npuagnin). dro
yTa EnaccHHEAIlid He BLIEPRIIBAeTDH HayIHON KDPATHEN I mogeMy —O0yeTT Mo-
APOGHO BLIICHEHO mroerbzerrin. [Tora orpaEnamMcs ek, KEPATHUMI HAMEKAMI:

O6ulecTREHHE® HPAaBH IPEJCTaBIATE exbeh BCeBO3MOMHEIXT OpPaBAiL OO
BeNeHif, NOCKOIBKY OHII IO3HTHBAH, & MMEHHO OINPANTEA HA ABTOPITETE YCTA-
foBunmaroca o6ndad. IIpaBmaa Jeaorbuyeckaro MTOBEEHif MOMHO PA3ELINTE HA
JABa padpana:

1. YrranrapHsd DpaBmia (Ipanigia hIeco00PA3HOCTH, TOIB3H) — NPABILIA,
YHABHBAWIIiA CPeferBa IId nocTmxenia wapbermofi nbam, Gyme oHa nblierByio-
memy ¢y 0BheKry IPeACTaRTIeTcd HeuaTeIhHo10, »IPaBEIa, 00y€TOBICHHEIA nhasio®.

2. BeaycaoBHE, cazomopaboulig IPaRILIa mosexeHid. T. €. TaKid OpaBHA OO~
BeJIeHiM, KOTOPHA YHABHRBAOTE I3nheTHOS HoneneHie, KaKD HALIEHAIee Cao IO
¢ceGh, o He EaKB CPEJCTRO JUIX KaRIXB-1000 IThIeH.

I mpaBATda BTOPOTO POMA MBI abAnME Ha TPO BIA:

a. DereTHgeeKia IPaBIvIa IOBEIEHII—UMD coorebreTRYETE MOHATIE I TyBCTRO
xpacote. Kb 3THMB TIPaBILIAMD, MacmTaboMs Jid OULHEIL HOHXE CIYHITH HE
upenspabuie W aenanie RAKODO-IMG0 Moae3Haro naisHbiinraro pesynbraTa, a He-
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ROTODYIO POIb BL JUTeparyps BB kauecTsh ompexbaeHift npasa TOIBKO
TAKL4, OTHOCAIACA Kb dTOH rpynuk, Teopid, KOTOPHA, He OTAUYAACH
OTh TPEAHIAYITUXD HUKAKUMH HAYYAKIMU MHEAMYIIECTBAMU, UMBIOTEL Xa-
PAKTePDh TYMAHHHIXH H3PEUeHidl, MOUYI{UXT OHTH UCTONLKOBRIBAEMEIMI IIa
PasHBle JAXH NIH 3ACTABMAINAXE T0A03phBATh BB HUXB KaKYIO-TO
HEeYJI0BHUMYI0O OCOOYI0 MELICHE.

Croza ormocarca exbryongisa Tpu Teopim:

1. IIpaBo ectb 06wsas Bo.A.

2. IIpaBo ects oGuee yGhxmenie.

3. IIpaBo coCTaBIAIOTH MODMEL U IPABUIA OOGLIEKUTIA, TOMBIYIO-

HOCPEICTBEHHOe TyRCTROKPACOTH, HaalecTsa (n1n 6e3gbpasnaro), OTHOCATCA, MeH Ly
OpoTuMB, M PadHLIA OpaBivia nmpuoangia (decorum).

b. Jlorogeckia npanpaa — ume eoorsbrerByers HOHATIe W IYBETBO TCTHHEH
(ouernpHoeTn, a Takme JOrmTecKON mocabgopdreTnHOETIT).

¢. Jrmgeckia (85 ofmens curenb) npadiuia NoBegeHid, ITH HOPMH —T0Gpo—
310, MpaBAa — Henpasia (CHPaBeINBOCTs — HECIpaBeyInBocTs). Crnenudnueckad
0co0eHHOCTS HOPDMb BB HAlllEMb CMEGNS cOoCTOITs ®'e aysernh moara, odi3anH-
HOCTH. 9T0 0032TeNLHEA BB STOME| cMticad) npasmma. Hopwmnr, ®axks HaxomeHo
BHITIE, pacuajganoTed Ha [Ba Daspaja: SHCTO-HMISDATHBHHSA (HPABCTBEHHLIA BE
TheHOM®B cMuicTh), EMIepaTHBHO-ATTPHOYTHBHEA (npaBOBHS).

Bed arn npapmma MOryTh 6LITH KARB, HHTYUTHBHH BE HATHEMD CMHCTh, TAKb
u nosnrEshe.  Cabayers@pasnidars: NOTYATHBHYI0 N LO3UTHTHYI0 HPABRCTBOH-
HOCTL, OHTYNTABHO® I /MO3NTHBHOE NPaB0, NHTYNTHBHYIO 0 HO3UTHBHY O 3CTETHRY
0 o

»HPRBHY I cOCTaBIATS HO3NTHBHLIL, 8 MMenHO Oo0HuHufi (ocHoBamHHII na
aproprrerh o0prqan) urabioHE BB 06IACTH PA3HAro pofga WPABINIL l0BeXeHif:
HOPaBOBHXE (0OHYHO® TPaR0), HPARCTBENHHEXT (0OLIMHAA MOpanb, ,00lIeCTBeHARIL
KaTeXH3UCE"), 8CTErMIeCKHXE (HAllp., YCTAHOBISHHHA OGHYAEMD IPABIIa HIfLl-
Haro I10BefeHid, NpHanwia, yOpaHCTBA ENIAUTH, KOCTIOMOBS), YTHINTAPHLING
(manp., ocuopanHad Ha HapONIOMS 0Okdal MemnuumEa, rurieHa, IeJAroOrHK2: TAKODL
00H9ail, Takh HACH BOCHOTHBAII I T, IL).

Orcroma BHjHO, uro HracCE(MEAIA: DPARO, MOPATH, HPANH — MpoTHBOPhuUnTH
DIEMEHTAPHHME NPABATAMB IOTHKH O KI2CCHGUKANIM,

Eme xy:ie Tpagunionnoe comocrapIenie b OTHMIT e IMOHATIAME, B Kade-
cTeb gersepraro wiewa, pemmrin. IT0o penmrii cRepXs TPAKTHYECHHXE DISMEH-
TOBB (BB CMHCTS NDABHIG MOBe[eHIid) sakmiouaers BE cebb eme m pasmrie Teo-
permdeckie anemenrr (,sbpa% Hanp., OTHOCHTENBHO CYIECTBORAHIN (0secTRa, ML
0OroBE, 1XDL CBOHCTRB, IpONCXOomAeHis mipa, uemorbrka m 7. x). Jro macaercy
UIPaBAIs HORENEHIA €5 PEINTiO3HHMB XAPAKTEPOMDB, HAID., IPABHIE IOBeAeHii
0 OTHOMIeHIX Kb 60raMb, TO OHH MOryTb OuTh: 1) gncro-yrnunrapusa (Hamp.,
npaBmia ab4enia myTeMt warHaHiaz OgENXB AyXOBS N3G Thia ¢b momoummi mpy-
I'UX'E — JIGPBOOHTHAA Mejunuua myhers PennriosHHEI Xapakreps I COCTOHTE Rb
ymbnin opmeieds Ha HoOMOINL pasHEA Gomecrsa ATA GOPEGH b ApyrmMm); 2)
TpaBORHA Ipasmia: ocobenmo Th Gonbe MepROGHMTHEA pernril, BB KOTOPHXSL 60-



miAca Bb KavectBh TAROBEIXG 00uuM» BAMMHHINGD npusnafieMb INEHOBD
9TOT0 OONIERUTIA.

Hamfonpmes 4ACIO CTOPOHHMEORS Bb COBPEMEHHOM auteparyph
mwbers mepsas Teopid. Uro Kacaerca Teopin obmaro yobanemid, TO
g1 nophfimeit aureparyph ona BB Kaecrsh onpexbieHia MORATIA IPAB2
ne npuwbadgered. CTopOHHHEAME ed GHLIE PONOHAUAMPHHRE HCTOPH'IE-
erofi mrons (Capuupu, Ilyxra), jfa u Th He Uy#gsl GBI COSHAHLI
yro momATie «o0maro yobameniA» UpejcTaBIderd Croib o0LIee M MHO-
roodBbeMIionee momATIe (CIOAA, phap, MOAXOEATH HE TOJIBLO o0IIenpu-
JHQEHH: TPIBAIA TOBejemd, HO Jake 'HCTO TEOPETHUECKld MOX0KE-

ECTRA MAIO BOBBLIIAIOTCA HAJAD MINBMIL, TAKE ITONTIOAL 0OpalaITCd Cb HUMI
0TI KaKh ¢6 PaBmoiMu cedb, MPONTTalEl JOPUAITISCKIMIL DTGMEHTAMIL. Cn Go-
rAME 38KII0YaI0TCA PasHaro poas Joprrdeckiztegb iR, TMT oObaored PasHHS
ACPTRHL 3a Pasfuaro poja yeriyrs; OHH nase droaBe pralorca Haxasaniamb (mabieHie
moaa, JUOeHie ero yCTaHOBIeHHHXD HePTBB—IIIICHIO npan®) ¢O CTOPOHH M0~
neit BB eayInh HemCHOTHEHIT TOrO, 3aTO OHH HONyYHIH Halepexsb m3pbeTHBA
Grara m 7. 7. Llponmrans OPEATISCRIMIT SHEMEHTAMIT T Taria CpaBHNTeNILHO BLI-
COKAr0 KyJIbTypHAro Tnoa peanrii, KAKD, HAID., peaurin peBHUXD I'pexoss I
Pmysas (ep., #adp., Cic. de leg. 1f .. 9, 22: Deorum manium iura sancta
sunto). Jla#e MOHOTEN3MB He MCKIIGHACTD OPASAYISCEAXD OTHOIOEHill MeHLY
AIOGMH 11 GOMECTROMD, JHAID., Tarie JIeMEHTEH cBoficTBeHHs eBpeficKON 1 Ma-
roMeramerofi peaurim| coo0pasHOCH JTHMD, HAID., ph WETOUMIKAXD MYCYIb-
MAHCKATO IIpaBa T pefurin perpbuaiored uapedenia BB poxh: (¥TO TAWL MOCTY=
naers, HAlp., He HA3HAYASTD HAAISXALIIXD cyaeli, TOTDH) BApYTIALTD TIPaka Bora,
Marosmera u Behxn mpaBoBBDHHXD H T. I 3) EpaBCTBEHAKA IIPABTIR. Xpneriag-
ckad pexurig (Hadp., cogepmanie Epanrenia 00 cpanHeHiio ¢b bBubaieil) suaxe-
Hyers Iepexoxb OTHOWEHIAI HA HPABCTBEHHYXO IIOTBY csoGommoli BosBHIIEHAOH
M0GBN UM yeTpaHeHie PasHHXB IIEMEHTORD HPELBOHP]ITH?.&Hiﬁ.

T scrermyeckin MpaBmila TOBEJeHiA MOTYTDH GLITH 3MEMEHTOMD Pelmrin (Hamp.,
IpaBHIEd gaaroxbnia EyakTa), HO CRePXBE TOr0 I PasHELT Apyrid TIICHXAIeCKIA
ABJIEHIf.

CospexsenHad OpHCIPYASHILi, COIOCTABRL opaso ¢b peanriefi, ycTanoBiuaers
70 pasiEdie, 4FO TPaBO KACAeTed TOALKO orEomenifi mogeft KB IIORAME, HITO,
raxs Boocabacrein Oyners moppoGabe 000€HOBAIIO, HE BHIEPHABASTH RPHTHKA I
IO PA3HHME APYTHMD OcHOBAHIAME (HE33BHCHMO OTH jus sacrum, OFb pennrios-
HATQ TIPaBa).

Boo6ime HOPHEMb H IepROIPHIHIONN MHOMECTRA aarpynHediii, caMOTIPOTIEO-
phbuili m = A BB cOBpeMEHHOH Teopil TpaBa ARIACTCH gpafimad HeYAWTHOCTE
RIACCH$NEAIN, NBE KOTOPOI OHA MEXOIITD, KAKD H3E Iero-r0 He HYMKA0LArocd
w56 nponbprb m TpeGylomaro ToIbKO BHpaseHin g6 OnpepbieHin Npasd. Ocoben-
HOCTH HATOMREHHON BEIUIe TEOPiM BHTEHAITH, BB CHOW ogepens, H3b 0coGeHHOCTI
[roI0HteHHON BB OCHOBRHI® KIACCTIPHEAIIIN apmenili Texonbueckoit memxmrn. OxoH-
qareasHOe ObocmoBaHie aTofi TEOPIHm ROWEHO CBECTHCEH Kb oGuapymeHiio Be00X0-
JMOCTH TPUEATIA ed ¢ TOIRH 3phaid saja b I Ip ABILID HAY9YHOH KiaceR(ruEanin.
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Hif, manp., 4to 2.2 = 4), yro BUIOBOr0 OTIHYiA npaBa. OHO HE CO-
repxnrs. [lostony omEm camm crionsmics kB Teopim ofumieft BomM
Ha pagy wuam Bwbero «odmwaro yobiapemia» mpumbmsmm sto dorhe
yskoe monarie. To Kacaerca Tperhelt Teopim, Teopiu o6miaro HpU3HA-
HIA, TO OHA NOJYYHIa BH HOrbmee BpeMA BeChMa 00CTOATEIBHOE 0GO-
CHOBaHie u HOCABIOBaTEIBHOE IPOBELEHie CO CTOPOHHI OJAOr0 M3L HAUGO-
rbe BRTAIOMENCA U3b COBPEMEHHHINL TEOPETHKOBT npasa-—baprunra ),
HO coryacia BB qureparyph me Bessada. s Tomy me m o1y Teopiin
110 CYWECTBY MOXLHO DA3CMATPHBATh, Kakb OJHY uss (OpML Teopiu
o0uiell BONH, EaKh 9TO H YKASHBAETH CAMb aBTOPH ed ).

Bo sugy aroro ocoSoe pascmorphmie teopim o6maro y6hagenia u
00Iaro HPUSHANLA TPEICTABIACTCA HATMIIAKMD, 2 NOCTATOYNO NPUHATH
IXb BO BHHMAHIE, KAKEL DAsHOBUJHOCTH Teopii obuieit Boum.

ro macaerca Teopim oOuel BOIH, TO OHMA HECOCTOATEIBHZ BO MHO-
TUXT OTHOWIEHIAND, M €CIM OHA TMoasdyercd “HExoropeMs yembxows,
TO TONBKO ONATOZAPA OXHOMY M3D MHOIMNT CBOHXL HEIOCTATEOBD, 2
HMOITHO MHOCKASATEILHOCTH M JIBYEMEICTEHHOCTH.

Eemu momumars opMyny 06mel BOIM Bb TOYHOMB CMBICIS, He Kakb
HHOCKA3ATeNbHOE BHPAKEHIE, ANEARD HAYYHYIO (POPMYIY, T. €. HCXOIUThH
U3 TOTO, 4T0 II0 BTOA TEOPIH BCAKAS «odma j%%ff,{,ﬁ‘ﬁgg;gj‘, ,99}5938
BOJL1 OTUPABUTECA HAGHPOryIKYy, 00IAd BOAA HBECKOALRHNE? UL CO-
BEPIIUTE KPAKY, Pag0oidl M¢r. 1.) ecTb IPaBo, a Cb IPYTOA CIOPOHEL
BCAKAST HOPM2 HPaBA JIPEACTABIACTD «OCIULYI0 BOMO» WIEHOBT HPABO-
BOTO OOMIeHid, HATIP., BCH 3aROHKE JAHHATO rOEYAAPCIBA IIPEICTARIAOTE
BHIPAXEHIE COINACHOR BOIM BCBXD rPaEJaEb, T0 BL 000UXE Hampa-
BIEHIAXD TONYYAETCA ABHAA HECOOGPAZHOCTE H O CephesHOMDB 00Cy-

') Bierling, Zur Kritik der juristischen Grundbegriffe, I 1877, II 1853 u
Juristische Prinzipienlehre, I 1894, II 1893.

%) Cp. mamp., Juristische Prinzipienlehre I, crp. 148 u ex. ,Tane waxs 1o
Rumenanoxennomy (§ 3, Nr. 5) Beaxan mopMa ecTs BHIpa#i€Hie BOIH, 00palraio-
meHcs Kb BOTE Npyruxs, I, Aambe, TPABOBHA HOPMH cy1h Th HOPME, KOTOPHA
B3AIMHO OPU3HAHH BB Kadecrhb mpasumrs o0mesnria BL ompepbieHHOMD Epyry
mojeil ¢o0 CTOPOHH NMPHHAJIEEAINNNE Kb JTOMY KPYLY — COYICHOBS o01uenisi, TO
Ch TOYRA 3phHiA GOPMYINDOBKH MUYEro Helb3A BO3PAGUTH IIPOTHED onpeghaenia
OpaBa, Eakb BRIDAKEHIA BOIN OOLIECTREHHAO €OK3a, ILIH KaKE OOL[eCTReHHOI
noam"; raMb #e erp. 155 (,9r0 Kacaeres mpesme Bcero OBHIHATO npapa, TO BO3-
aphnie-Ha Hero.. ¥aws Wa BEpaxenie oSulefi BoMI IpejcTABIAETCHA BOOGIIE €] HH-
CTBEHHO BO3MOXHEIMD..., HO KB 3ITOMYy e Bo33pbHi0 upurojurs BE momuk wKowm-
UOBS BCAKOES BHMMATSIBHOE M3yIeHIe 3aKOHOJATeIBHArO0 HPABA, OJHOCTOPOHHTNT
upepnmcaniii HAYAIECTBA LA rocym. BIacTO“) M T. .
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Ienii Teopid, TOHHMAEMOH BB TAKOMD cumeicab, pbun OHITH HE MGKETD.

JaA IPaBAIBHATO TOHMMAALA MEICHH (HeAcHEIND TPECTABIeHI ),
koTOpyI0 UMBIOTH BH BUAY CTOPOAHURM STHXD Teopift, cIbLAyeTh MPekie
BCero MOHUMATh QOpPMYINy UXH BB ropasio gonbe yaKOMB CMEICHDB, He-
keI TOTH, KOTOpH coorsbreTBYeTh €A OOMEeH U HeonpexbicHHON pe-
HaKiiy, & MMEHAO OTHOCUTH CHOJA TOILKO TO, 'T0 unbers 06A32TENb-
Hoe 3HAYeHie, TOXBKO 0042aTEIBHLIA IPABAILA JIOBECHIA—HOPMH ).

Tarbe, TOnOXeHie, N0 KOIOPOMY HOPMHL HPaBd NPeNCTABIAITD BO-
IIolIeHie odued BOIH, cabayers HOHUMATDH HE BD OYKBAJIBHOMD eMurcah.
ITpegcraBure T 3TAXD Teopill, ROHEYHO, BHAITHL I HE OTPHULANTDH, HIO,
Hamp., GOMBIIMACTBO ALACTBYOIUNE Bb moGoMD rocyIaperBh 3aKOHOBT
6 TOJABRO HE NMPeJCTaBIAIOTH MPOJIYKTa BOJIH Behxb rpasikians, HO JAme
GOJBIMUHECTBY TPAKIAHD BOOOTIE peuspbernsl u He OHAM HAROILA H3-
pheTaM, Takb TT0 HERAKON oupexbienHoi BOJXI OTHOCUTEILHO CO0T-
BETCTBEHNAXD NPABILTG IOBeJeHLS YPaKAAHE [oTH HE unbioTs H 1O
uywban; yro B ALACTBUTENBHOCTH B sapononaeunLcTsl phimaoiuee 3Ha-
qemic mwkers BOAA OfHONO Juma (malp., a0COJOTHATO MOHapXa) WM
aheROMBRUND, HEMHOTMXD H3b HAPOid JUID, IpEueMb OOBIKHOBEHHO He
Tpedyerca eIMHOriacid, a4 KOCTaTgwlo OONBIINHCTBA  (JIOAYACH KBAJIM-
(PUIUPOBANHAr0, HAMP., GoafmunCTBa 2f,) roA0coBh; UT0 OOJILIAACTBO
AbACTBYIIUXS BAKOHOBS  BOOOGINS, MPeJCTABIAITE IPOJYKTE He BOAM
KOr0-Ja60 ugh AUBYHIEXD Bb JANHOE BpCMA MOJNel, A MOJEA Npek-
{uxE mokoabmifi u £ A (BB BHAY OTOTO IYYIMIe rOBOPHTH 00p 001meMb
NPUSHATIM, HEKeTH 0 BHpaKenin ofmefl Boam, HO ¥ 14 «IIPUBHAHLA »
Tpedyerca BO BCAKOMb ciaysab «3namies). Tougo TAKEE HUETO U3b 0pU-
CTOBH He cranb OH yTBepEZaTh, YTO HOPMA 0OKYHAIO ITPABa HeElpe-
alpmo moakHA OHTh BCEMB WICHAMD oOmienia H3BBCTHA WU cooTphT-
CTROBATL HXB BOXb ¥ Heyesaerd BH cayuab, ecud ET0-1160, XOTh OJHHD
WIeHD OOMIeHis, BHpPAZATH MM MUTAETh MPOTUBONOJIOKHYIO «BOJIO» U.IH
He Melaerd NpUSAaTh 00A3aTEIBHOCTH MOPMEL.

1) Mar ocramisemDd NDHI OTOME Bl cropogh BOTPOCH, nmboudit 35a4enie ue
TONBKO UL Teopin ofIineil BOA, HO I GOBpEMeIHOil Teopid Impasa RooOme, Khii-
CTRATGIBHO I HOPMBI ITPEJCTABIMIOTT BOIIO (1. e. BB cumuerh COBPGMCHHHX’]:: yue-
Hiil: BHpaxkenie BOAM); COBPEMEHEMDL MEI yobamen, 110 peIpaenie soan mybeTs
anageHie IOME [JJIf HBEOFODHND BHAOBH [HO3NTIEHATO IPABa (TIABHEIND 00Pa30Mb
3aKOHOJATEIEHATO TIpPaBa), HO H BEH TUXH CIyHdanx®d OOHIIeHHOe IOHITie HOPMBL
apejcTaBIferd cubmenie mpaBOyCTAHOBATEIBHATO parra, T. €. pHBmMAATO paxrra,
KOTOpPHI TMOPO#IALTE BD xyurh mopeil HOPMEL, yohamenin 00 00A3ATEILHOCTIE

nashbeTHATO IIOBe.I[,eH]-.H, ¢ CAMIMIHI HOPMB‘.\[I[.
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Hanpotups, Kakd BOOGIE COBPEMEHHAA HAYKA PaBa, TAKL H €TO-
POHAUKM TeoplH «o0me#d Boau», «o0maro yohalenia», «olmaro
UPU3HAAIA» HCXOAITH U3 IPAMO IIPOTURONOIOKHANO OYRBAILHOMY
CMEICAY HXD POPNYXE Bos3phrid, 1r0 Boodme BH Npash JMUAbe BIrAAEL
TOrQ HIA MHOFO YWICHA IIPABOBOIO C0M032, EAKD TakoBsle, ne umbioTs
HURAKOrQ 3HQYEHiA, YTO OPABO CYLIECTBYETH HE3ABUCHMO OTH JMIHHIND
gexamfi m yObaaenit orAbABHHING MU, XO0TA OBl OHU ORI IDAMO
TMPOTEBOMOJIOKHEL COMRPIKANII0 JANHOI 00NIe00A3aTeIbHOR HOPMEL.

RaxoBs &e, TakuMb 00pas3oMb, He GYKBAJBNEIA, 4 UHOCKA3ATEIbHBIIT
CMBICHD IIOHATiA HIH IpPelCcTaBieHidA o6uyes BOIH?

Boodwe rosopa, ora Qopmyna npepcrasirieTh He OTpULaHie Oue-
BUAHBING (AKTOBL, & (HEYAAUHFIO) TONATKY XAPAKTCPUCTHEA TBXB e
(paKTORB, KOTOPHE JReAAOTH ONPeTBINTd M (NPEMCTABUTENH MPOUMXE
TeOpIfl; AKTEI iKe ITH ABOARArO POJA:

1. HaIuyroeTs MAccORAro MPaBOBOTO MAGHOHA, IPH3HABACMATO 00~
32TEAbHEIMD I BCHXD HAINBHIOBT AAHHON CPEH K NPATOND MAadI0HS,
MACCORATO MPOUCXOA&ACHLA (00biHOe NPABO, MPABOREE OOHIUAL).

Brpakenie «00mad Boid» I HCHOxAeTs (YBEMI0 OTpa:keHid co-
OTBBTCTBEHHEIND NPEACTABICHIN;, IBNT 00nbe «IOBATBHEIMELY ABILICTCA
oGnruaii, wbMb Apy:xube HapoxmagMacca coOGMOTACTS U MOLIEPAABACTH
Tanoll o0mvyait, TEmMb Oeake \yIauHOW Kakercd XapaKTepucIdaka: «00-
u@ad Boas» («oOmee yobagenle», «0o0liee TpPU3HAHIE»).

[Hayynoif TOYHOCTH 9TA, XAPAKTEPUCTHER MAUEOTAA HE JTOCTHIAeTS,
XOTA OH yike BL BUJLY TOT0, 4UTO0 Beerga HaHRAyTCA Takie wieHw 00-
Iienid, KOTOPHMDB €OOTRBTCTBEHHAA «BOJA» We TPACYIIA; CIOAA BO BCA-
koMb enyual ormocarca Maxoxbrmia abri, He smammia IAHHKEXD O0BIY-
HHIXD HOPMB.

Ho ecnu O u JONUYCTUTH BOSMOKHOCT TARHXDH OOHYAEBH, KOTO-
pHe ABIATACH O «OOMLI0 BOJEH», TO OTh ITOTO HUKAKOH HOABSH LA
Teopiu «ofuell Bonm» mETH, GO eff Hy:KHO 3aXBATHTH Bh CBOM PAMKY
He Karie-TM00 HCEIIOYUTENBHNE CIyYadm, a4 BeAKie OOKYAH, KOTODHE
OH3 HABHBAETH MPABOBRIMU; HO €LIe XykKe T0, YTO eff HYKHO HCKIO-
MUTh M3B CBOUXD PAMOKDL «HAPOJHHEE HPABH», Takie HAPOJAHEE OOH-
YaM, EOTOPHIXD IOPUCIPYACHIA Kb HPARORKIME He 0THOCHTS. Mexay ThMn
gopmyaa «oOmeil Boid» BL COBEDIEHHO ONHHAKOBOH CTeNeHNH TOAHA
(a1 HerofHa) 1A U300pAKEHIA BCAKATO <«MOBAJBHATO O0OHMYAdA», G-
AeTh U OH'B NMpPaBoBoi WM He npapoBoil. II mpu roMb Teopia 3Ta He
UCETIOUALTT (BOMPERM :KejlaHlAMD aBTOPOBE) He TOABKO THXT «HDPABOBE»,
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KoTopsie MBL ¢b rtoukd spbHid namero Goube MWUPOLAro HOHATIS NIPaBa
OTHOGUMS KD TIPABOBEIMG OOHMA:iMD, HO U ThYDH, LOTOpse U Cb TMIGH
ToMRE 3phiia IpeICTaBIAITh HO3ATUBLAL MPABHIA [TOBeJIeHIA He TIpa-
Boporo THIR (Manp., 75 o0HYAM FOCTENPIMMCTBA, KOTODHE HE pMhioTh
ATTPUOYTUBHOM CHUEL, OOBMAK cOOIII0JIeHIA eHCKAr0 IhIOMyApLd, pas-
WEA DPABUNG TOBEJSHid, OXPAHAN XBBYmexh OTh BOSMOKHBIND
YCEYIIeRift 4 T. 1., MOCKOUbLY 9TH OOHITAL uMBIOTHE YACTO UMITePATHR-
HEIl Xapakreph, He CO3LAO0TH UL APYrdXh MPUTAZANIA 19 codmogeie
whaoMyApis MM HTUXD OXPANHTEJBNLIND NAaBUIh U T. iL.).

9. Nanke, BL oGiactu npasa sambuaerca eme ParTd UIOro POjA.
[fo whph passuria 3aKOUOJATENHCTBY COIAACTCA UHOTO  POXA o0l
IIAGJIOIIh, TPUIHABAEMBIA 0043aTCAbHRIMD LA BehXn WICHOBDL PABO-
BOTO 01033, (Bamp., BeHXH NOAJAHHBIND POCYAAPCIBA). 3axoHOIATE/LHEL]
mopyel Thwn wmemle nporusopbuarn xaparTepAcTarb «ofUias DO,
ok GOIBINAT WACTD HAPOIOUACENCHIA NPHRMMAGTDH Viactie Bl 3akOHO-
gareanereh. [[o OGHKHOBEHTO 5T UAGFh COCTABIACTDH HESHANUTCABHYIO
IO HApojoHAceIenla, MOXIaCh phinacss BOJA OJHOLO JNUNA. Ho TyTo
HOMOraeTs OOHYHAA V 0PUCTOBN (PRI, cOCTOMIAA BT NpU3HaRIYT
poMi MABLETHEING MG Bb DOCYIAPCTEE. Kakh O BOJEW BCeA COBO-
rynaoeTst rpakzant. Opraibl sdRQUOAATENBCTBA ABILAIOTCH IpefcTaBu-
TeJIME Bcell COBOKYMHOGIHM, WLACTBYIOTH OTDL €4 UMEHHM U T. ., BRPa-
KAIOTH «O0UIYI0 BOJEO».

Ilockonpky (opmyaa «odmiern BOMM» OTPALALTH ITY (UL, OHA,
OUeBHI(HO, OJYYaerh Xaparrepb OPUIIAIBHOA TeOpid (TOALEO HCHOP-
qeIHON TPUAATICMT QuEIY 34 ThilcTBUTEARHOCTD), U Kb HEed OTHOCUTCIH
BCE TO, UTO Mhl CKA3AL BHUE 00D ofumiaibHAIXD TeOpiaxh. Takd,
mamp., Ang 1poBbpku, ecTh U JAHHOE HPABUIO «00Iasd ROJXA» BD
STOMD eMECHD, T. €. HOpMa Npasa, Hago OHI0 OB POBEHPHTL: _‘}-'\Q;!“a-
HOBJIOIO MM OHO THMT NHUOMD MM ThMM THIAMU, KOTOPBIMT nluifﬁi 4
NeKUTH BT JARHOML IOCYJapCrBb poJb  BEPASHTENI «o0niell noau», °
T. . MPaBo () 32KOHOJATCJBCTBA, BHIPAKEN JH 9TA BOIA BB HALIC-
smamelr (1. e. TPeLIHCANHOH TIPaBoMh — %) goput, Gess codmopenii
roeii opa He uMberh eHarl «o0meii BoJu» U T. I., & QL 9TOI0 BCEro
A0 3HATH FOCYIAPCTBEHNOC NPABO KAMHON CTPAMLL, HAMp., €l LOI-
CTUTYI0, BOOOIIE T. H. OCHOBHLIC BAKOHM, onpexrbiraomie, KoMy Ipu-
HaIeEUTh 32K0NOAATCNLIA] BIACTL, BR KakOWh nopajkh ona ocyuie-
CTBISIETCSL B T. X

N Bors whkoropas nomylXapHocTh GOopMyna «00ILeit Boau» 00BAC-

JI. 1. [Terpascnysid. 7
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HAeTCA TEMB, 1T0 9T0 BHpaKEHie — OMOHHUML, UMBETH ABA, CMEICIA CH
TOX.JICCTBEHHRIMD U300PaXCHIEMD, JONYCKAeTh Urpy CJIOBL W DOAMEND
TOHATIA W mpefcTaBienii (KOHEWIO, Ne YMEILICHAEH).

JT0 BechMa KpacHOpbTmBEIA cummTOMB GLICTBEHHATO TONOEHin
Halmed naykm:

Bienu 651 mowno 60 € HAYUHOR ToWku 3phuia oXapakTepnsoBarh
MaCCOBHA OORYAH, KakDh OOLIVIO BOMI, TO HTO BCEe-TAKM He JABAIO GHI
onpexbienia vToro BAJA HpaBa, OTIMYiA 6r0 OTH UHEIXD OOHYAEBL; HO
BoOOIEe 00NYad, BH TOMD YUCTH NPABOBHE, HEHAYINO HASHBATH OOIIE
BOJIed .

FEenu 6m MoxBO OHJO ©b Haynodi Tousu 3pbmia massaTe rocyi.
BAKOHB «00INEI0 BONCH», TO BTO BCE-TAKM He JAaBAJI0 O Ompexbiemia
razxe ofuniansaaro upasa. Ho sunbrs B 3akomaxt oGumiyo BOMO ¢ado
no ¢e6s memayumo.

Hemayurmit kaxamOypn upegcrarigers b eyumecrst nhia nea Teo-
pisd, MOCKOJBEY oHa 00% 9TM MHOFOKpaTHO HeHAyYHH:n (OPMYIH €L
PasJMIIEIMDL  €MBICHOMD COCHUHASFh, BOWEIHHO BCIBICTBie TosIECTBA
U300P2KCHIA, T. CEA3aTh FOBOPHTH HA MBOE: NMOHAMAH, KAKH SHACIHIEL
Ik He MOJAXOXUTH OfMHD JCMHIETD,), MOTKHO mpuOhruyTe KB Apyromy.
Romeuno, mogo0HNXD COSUATCIBHAXS MHCJEH He NPOBOJUTCA H TAKHXD
ykaganii we ghnaercarHe §ygasmBaercs rtakme phmeHia e cMsicah
OTOM TEOplM Ha TOTH CIyYali, €clIu ecTh HATUOO Kakb OGIIAA BOJA
Bb NepBOML cMHETb, gakh M o6mad BOXA BO BTIOPOMD cMbical, Ho IO
cofiepikaniio onb pacxoJATea WM JamKe NPIAMO NPOFMBONOMNOAHEL (MTO
BIOANE BO3MOKHO W eCTecTBelO BH BUAY TOr0, 4TO HU Ta, HH ApYy-
rai «Boia» Ha camMoMb xbabk we ecrp «obuias», uyro xbao upers Bo-
o0Iie 0 HOPMAXb, DAIIMYBKIME NYTAMA 0OPASYOIUXCA U OTh PasiHy-
HEIXD OONICCTBEHHEIX'h HICGMEHTOBD UCXOMAIUNT). ILaxh OHTbH BH TOMB
cayuab, ecau oOmvHOE NPaBO Ha MIBBCTHMA OPUAMICCKIH BOMpPOESH
orsbuaern: pal, a saxoms: whrs! Ecur u 70 «06mas Bomsi», u TO
«00mad BONA», TO BeH, crajo GHTb, W BH HONB3Y Ad, H B [IOJB3Y
HETB, OIHOBPEMEHHO W JKEIATH, U HE KOIAITD.

Dopmyra, N0 KOTOPOH MpaBO ecTh 06IaA BOJMA, OOKKHOBEHHO IO-
BTOPAGTCA TOIEPh Bh BUAL JAKOHUIECKANO YTREPAICHIA, He TOJILEO Gess
0GOCHOBANLA NPABUIBHOCTH TAKOTO MOHATLA NpaBa, HO H (e3b NOACHeHi,
4TO TAKOE OO BOXH, U UMEHHO Bh TAKOMD saragounoMs puab oma
u monssyerc:A Bh Haykh mhroropmms yembxows, koropomy coxbiicTayers
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H TO 00CTOATENBCTBO, 9TO OHA He GRIA [0 CUXTL IIOpb IOABEPIHYTA
HQJICRANEMY KPUTHYecKOMY pazdopyv ').

Hamporuss, 15 pasmoBumocT Teopin 06wwell BOJAM, KOTOPLLA Ipej-
CTABLAOTE Goxbe ACHYIO U onpefAblennyn cHUCTeMY TONO:KEHid, BEL Ka-

1 Ive mamGombe Bmpmaommmea wocabmonarenayws sToll Teopim orHocHTCA,
mesay npoumys, Thon, Rechtsnorm und subjektives Recht. 1878. Haumuaercs
9T0 BechbMa jHaMeHWToe u nEAmoe Boobme coumnenie crhg. emomramu (crp. 1):

»Co Bpemenu Ierema (Hegel, Philosophie des Rechts § 82 Zusatz) mparo BB
O0'LeHTHBHOME eMucTh 00uKHORBeHHO onpenbasors, Kakn odmylo romw. W »E ca-
MoME mhak Takad xaparTepHCTHEL ABIAETCH ,,Hanbonbe MOUXONAIAMD 1 KPATKAMT
dopmansuunrs onpeghneniems cymmectra npasa® (caona lepmara, B3ATHA H3B €ro
Geist des romischen Rechts IT[ § 60, 3 Aufl. S. 318). Bupamaerca aa Ipaso u3-
pheraaro obu(ecTseHHaro cowoaa (einer Gemeinschaft), ruasorss o0pasdoiws rocy-
NapCTBa, BH 3aKONAXD TUIA BE AH3uM OOLIecTRu, Beedga OHO BHIPa#aeTH 00ILe-
CTBEHHYIO BONIO, IPHTOME 3Ta BOIA OOIECTREHHAr0 801033 00pAIHasrcd BE CROXO
ouepeas &b BOab OTABIBHLIXG HUIHBHIOBL.

Huraxoro panshfimaro o5ocHOBaHIA MOmOHeHiA, ITO MPaBoO ecih 00wad BOIA
aBTOpH He Aaers. ONE M He BHACHAETH, B KAKOMT CMBICTh OB CIMTAeTH 3Ty
BONIO ,,000el%. Mago Toro, oun, 3aHMETBY A, NOBHANMOMY, Teopiio I'erean co cenu-
ko010 Ha lepmHra, opobpanimaro opuyay JFerend, oTLa3BASTCA HOACTATE, TAKE IR
ous pasymbers momsrie obuieil moan, kKaxs [erenn (y xoroparo, Meapy IPOYHEMT,
7r0 mouarie Hyabio ocobeii mMerafnsmueckiii cMiicns). Tarxs, pp nmpumbuanin K5
enosaMb ,,Co Bpemenn I'erens® ows pambuaers: I, Boposems, ocTarifsln BB CTO-
pomh Bompoes, ABHCTBATENRHO MM ,00mad soma® I'erexa apagerca Bomed obige-
nig*. Toxsko we npuybudHin 10 HOBOAY yHOMHUHAHIA BB TEKCTE NMOHATIA 32KOHS
OB'L [OACHHETDH, YTO BE saxoub{pmpamaercd ,Boma Thxs 1mns, I6A Bomd (00pa-
30BaHuad M 00HapojoBaHHAA BE m3BberHom (opmh) mo mpaBy galdaro rocymap-
¢TBa AOMMSHA, [IPU3HARATHET BOME aTOro rocyiaperna’, Oro upmubyanie He BHIAC-
HETh BOBCE, Bh KAKOMT CMLICTS Ta BONd, KOTODPAH ,BLIPAKAETCA BH JHHIHIL 00-
ueersa® (cxhayers pasysbrn OGHITHOE TPaBO) €CTH Tome ,00mad soan®. Ho maw
fero BAMIO BO BCHKOMD ciaydah, 4To anTops He saymbuaers MAOrOKPATHON CCHUIKI
a &, TMOCKOJILKY OHB OTHOCHTE QOpPMYIYy H Kb 32KOMaMB H HOACHASTD, BB KAK0MD
gumpicarh, o PaBHO, YTO OHBH HE BEAUTH ABYCMEIGI@HHOCTI CBOEIl POpMy:ILL

COronn xe NedcHN B gsycMunelenant sambuania Iepuara (1. ¢.), Koropmi npu-
IHCLBAeTs Leremo Ty 32¢Hyry, 9TO O'b BHABAHYIE HNIEMEHTE BOAN BE Iparb,
opobpae™s ¢b PopMansuoil Touxu apbuis gopmyay ,o6Iad BOEAY B IO HrOMY IO-
sopy 3samligaeTh:

/160 cymecTno mpasa, KAKOBH Gh HI GHIM ero 3aJ04H, whom, copep:kaHie,
COCTOUTH Bh OCYINECTRIeHIN, & JIA DTOr0 HeodXOKAMA BIACTE (CHIIa, Macht—mrome
OMOIHMD), & OPTAHOME B HOCHTEIeMS BIACTH (CHAL) aBigercd 5o Tonbro nocab-
HHi TOPEBPAINAers NPaBOBHI WAeM—3AKOHOJATeH BL sakonb, mapoaa us 00RIg-
HOMB Ipask—ns HOpMEI mpaBa‘.

Enge naxommunbe sashuania [JepaGypra (manbombe anropureTHArO H3B €O-
RPEMEHIEIXL  MEBHEIHCTORD), koTopufi mayumaerr cpoo obuee ywedie o oparh
(Pandekten I § 1) nonoueniens: Recht im objektiven Sinne ist der allgemeine
Wille (npaso BT 00LEKTHBHOMS CMLCTE €CTL 00LIasL BOJIA), BOBCEe HE MOHCHIA

7*
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yecrsh reoplil npasa CTAHRL BL UAYMUAE APXUBDL MIM OCTAIOTCA [HCTO
HTIABALYANLHEIME cUeTeMaMu Gexb unocahjgoBaTeneit, nGo Beakiit cpbrs
subes Bpejens, BeaAkoe Gorbe mOIpoGHOE pasBACHEHiC CMECIA TEOpin
0OHADYHUBACTH €A TPOUIBONLHOCTB.

Taxow Gousmew gcmocreio, Ho smberh ¢p Thus u Goale asmow
TNPOUSROALIOCTHI0 OTIMYAIOTCA U YUOMAHYTHIA Brime JBL pasnoBumio-

7

csoero Boaaphuin ua nomarie ouiel BOMM B OTPAHNIHBAACE TOILKO BB AwInLnhii-
wems naromenim jgodaniaenieMd L 9Tol dopmyab mua nomywenin ounpeabaeni,
obumMaoare o ,JopMarsuyio®, o ,MarepiarLuyo* rouny splhria, yxasaniems na
TO, 9T0 IIPABO yIOPAKOUNBAETS HATeiicKin ornomenia. Ero oupexbaenie rmacnrn:
»IIpaBo ecTs nomuepacmsaeMnii 00lel0 BOmel NOPAMOKE amreficROXE orHOmeHii®
(00B 9TOML BTOPOMB—  MarepiannHOMD® nueMenth arovo onpembaenin, ep. exby, §).

Cr meropuueexoil Tournm sphria orsbriars, 410 \POAOHAUAIBHMKOME Teopim
obweii Bonn anmaaerca ue Lerean, kakb oumbounonmonaraers lepuurs, a 32 Howb 1
nbroropue Apyrie Teopernkn ipana (m me Pycco, koroparo ma paxy ¢n Ieremems
nurapyers 8L upusbuanin [lepaGyprs). 30 mecoma npesuas reopia, marbioimam
32 cOG0I0 BEChLMA NIMUHYI0 NCTOPi I ROSBPAAIOU[ANCA 12 ¢2MBIXD PASTHYALXT
CTYNEeHIXD padBHTid Haykn mpana. lgnkerma oMa yme Onira, Memgy npodnms,
APEeBHOME PHMCKNMB lopucramb. fhmare maoe;  raks mpepgerasmemiaz avoli reopin,
AeMATHE BB OCHOBAHINM pasHbixb 13pedeHill PHMCEAXE OPHCTOBL O 3aAKOHAXT o
o0eranoMB npash. (Up., mamp.,@@spevenie, [lannuiaua »n Jnreeraxs fr. 1. de legi-
bus... et longa consuetudine 1,35 Lex est commune praeceptum... communis rei
publicae sponsio; IOnian®, rayyt e fr. 32: nam cum ipsae leges nulla alia ex causa
nos teneant, quam quod iudiciofpopuli receptae sunt, merito et ea, qnae sine
ullo scripto populus prabavit, temebunt omnes: nam quid intevest sufiragio popu-
lus voluntatem snam declaref an rebus ipsix et factis? yuare rectissime etiam
illud receptum est, ut leges non solum suffragio legis latoris, sed etiam tacitu
consensu omninm per desuetudinem abrogentur; kart 3anomn, TAaRs W oSmTHOE
IPaRO PHMCKie IOPHETH CYNTAOTH BLIpaxenieMs odueii pomxu, obmaro coraacisa,
npusbusa, raxs aro ghaaerea wacto T Teleps, KAKL PARHOSHAUMULLL TOHSTA: |, BOJIT
Hapopa“, ,Boad obmenia* @ 7. 1L).

Teopia 972, KaKL OCUHOBAHHAN HA ABTOPHTETE PUMCKNXD IOPUCTORD, MPOXOI-
QL TOBTOPATHCA 1 Hocah-poMckumy Termctamp. Hosym mouBy m cmay m eamo-
CTOATENLANIT XapakTeps OHA MNOAYHHIA b IIIOXY TOCHOACTEA NIKOIN eCTEecTROI-
maro mpasa. Hmuro nmoe warxt somnowenie Thxs e Boasphmifi npemcrasmsiors
pasuLia Teopim o0uIECTREHAATO ,/IOroBOpa%, , MOTOBOPHAIO OpouexoEnenia' rocy-
AQpPCTEA U T. . OTH eCTeCTBeHHO-IPAROBLIA CHCTeMn HMBIN MNIABULME 06pPI30OMT
Wb BIAY HOCTpoeHie (PAalioHauILHATO, HABAILHATO) FOCY/MAPCTBEHHAr0 npasa, oHL
e NPHEABAIN €aMOCTOATEALHAr0 3HAUeHIA OOMYHOMY HDaRy (¢moma ero pbiicrnie
kb vonk m cornaciio saroHOAaTena) mam coBckwmn ero HrHOpHpoORAARm W IoATOMY
umhai OGUEHOBENHO xapakreph ORHOCTOpOHAe OMIiaILHLXD Teopili (00B oTHO-
menin uorefi reopin kb BosspbHIAMT IIKOIN eCTecTBEHHArO Ipaza Oymers phun
moapobube Bh ydeHim o pumaxb mpana).

Onars nmaro nnoe Kars ocofylo mapianiio Teopin obuiell sonu mpexcrasisiers
yueuie pOROHZMANLUNKONEG HETOPHUECKON IKRonH. Bb nHAy ©Goanuioro m caso-
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CTU Teopin oOwmel BoJU, 2 UMeRHO Teopid oduraro yobaaenia Canunbu
u Ilyxret m Teopia o6maro mpusuamia Bupramra.

Y Capunsz u Ilyxrar momarie o6mielt Bogm wau odiaro yohagenia
umMbers 0coOkA MucTUTCCKI XapakTepd MPOABIEHLA KU3NY HALIONAILIAr0
AyXa, KAKTD Yero-To OTJIMYHALO OTh «AyXa» OTABIBIKXD UUAUBUOBD X UXB
COBOKYIHOCTH uau Bsaumoxbitersig '). Db pToMp oTHOmeENiH npano, 1Mo

CTOATEALHAN0 3HAYENid, KOTOpOe HCTOPHYECcHAd IIKONA UPHIHCHBASTD OOHTHOMY
Ipany, Teopia obmeit Boanm ammaeres 3xhes xaparrepa INCTO-0PMIGHATEHON TEOpIK
H JaiKe IEHTPH THIECTH HePexXOoMiTs Kb TOILKO-ITOZATHROOMY MpaBy.

Temeps, mxaxs mu Bmgban, ¢opuyna obmefl Bomn moBrOopaeTca OGEKIOBEHHO
RD HedAcHOMD N HeoupegbreHnoms eunicnb. Ha paxy eb 3rnns Bo3poskaaeTes Teopia
o0uwieft RoAM, Kaws unero-oduriansHag reopid, uro coorsbrerByers 3ambyanmeiiesn
DT HOBO@ BpEMA Pearnin Kb THME B3rmagaMb Ha o0m4noe 1paBo, Kaeie eyine-
CTBOBAIHN [0 MCTOPHTECKON IMKOAL, 4 NMENIO, KaKE® Wa Tpano, qbilcTnyloiugee 56
cuay m no mhph cormacia rocymaperna; cp., Haup., B. Schmidt, Das Gewohn-
heitsrecht als Form des Gemeinwillens. 1399/

Taxmre oGpasons Boasejenie I'erexs @i woro 6H/F0 HE GHIIO H3AB DTHCATE-
mTeii HOBaro BpeMenn BB nepnaro antopd n maolGpbrarena reopim obmefi Bomm —
BECLMA EpynHOoe megopasymbmie: ora/Teopis —MOCTOIHHLE CIYTHOKE OPACOpY-
JAeHIUH ¢b QPEeBRIIXE BpeMeHD 0 cell AeHe. IT8ro arinenie nemxomormueckn sroanb
HOAATHO. JTa Teopin rogna s cAMIING paanoodpasnuxs $yHrnid. haryo ynunio
TEOpPeTHIECKYIo OHA TenephdHceronnAers, nuacHeno Bh Tencts. MHuma, ropasmo
Oomrbe cepiosHmA QyHELIN OoHA HENOTHANA BB NPEWHES BPEMd, a IMEHHO RBMEHLIA
moanTnieckin ¢yurning Becnya XapaxtepHo IPH TOMD, 9TO OHA H BTG OGIaCTH
OOJHTOKN OpaRa umbia ABa oMHETa H CHIPAI2 ABL poId H UPHTOMB IPAMO
nporusonono:snnia. Hamp., y I'o66eca sro — dopmyaa m obocHOBANE PagIRaIL-
nmaro afcooTHaMa TocyRaperienHoil miaetn, y Pycco—dopuyna pagmransnaro
anbepammama. Bt contrat social Pycco aro pemomoujionnas fopuyaa, y Ca-
sannn o [yxru —o6ocnosanie koucepsarussma. Pycco muhas me sugy paiird Ta-
Kyio $opMymy panienis, UpH KOTOpoii ,kadmi mosnmosaica Om TOMLEO cedbt,
n’obéisse pourtant qu’a lui méme, a 3akoHH O GH BHpademiesms obuieil BOIR
(volonté gdénérale). Heropnueckas mmwoas pignrs BL ghilernyromeds upash Bh-
pawxernie ,,00mefl Boan® u 9THME O0OCHOBEIZAOTEH ©ro 00J3QTEILHOCTE I HeopH-
OCHOBEHHOCTE.

Gopryaa T2 FOTHA ITT BECHMS ,,PealncTHIecKoli* Teopin npana, BLIBOAAME
NpaBo HaL Am9Haro aromama (mamp., L'od0ecs), oma emocodna OHTE KOCTIOMOMB I
pa3sHxs Merafmanuecknss cmcremsb (Ierenn) mam MicTmyeckaro H POMAHTHIE-
CcRaro mETOpmaMa (HapOAHHR AyX®, Eakb 0c000e cyLecTBO —HCTOPHIeCHAA IIKOIA
cp. MImue).

1) Cp. raxxe Teuept Gierke, Deutsches Privatrecht, I 1895 r., erp. 119: ,I1paro
eeTnh BHpaskeaunoe yohwmnenie odenia (einer (Gemeinschatt)... nerounnroMs npana
apagerea 00l myxs, Koropuil BhL waueeTsh exmHoll cmiH ghileTByeTh BB 00LLE-
Hif, K2KB BB EEBOME I[BIOMT, H OPOABIdeTcAd BB HITUBAJAXH, KAKD OPraHAXE
aroro whaaro. lIpano xopennres exrbgosarennno np obmems yohagenin n BT €0-
npoBoikgaowel ero obuieit nomkh...t.
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RO3SPEHIAMD OTUXD YIGHHIND, HE OTHMMAETCA OTH A3KKQ, pPENHrid, Ha-
PONHRIND «HPABOBL» U T. 1. Hemocpegerrennoe mpodBIeHie Npasa, Laksb
QIeMEeHTa HAPOAAAro Ayxa, OPeACTABIAATS: 00HYHOe MPABO, HAPOAHIIE
npasosiie oGmdau '). Ho ®axn GMTH €b 3AKOHAME, KOTOpOC MOTYTH
ORITH TMPOAYKTOMD M MIIUBHIYAILION MHCIM, Jake OXHOrO WHIUBHAA,
malinie ke ¥ BOMI UNAUBUAORG TO HTOH TEODIM OTAUTACTCS U NAKe
MOKeTH GHITh TPOTHBOMONORIA «00umieMy yohxzenio?» *).

Ha aro Gapuusu u Ilyxra orsbyawrs, uro saxomogarens cihiyers
PAsCMATPUBATH, KAKD «JIPEICTABATENA» HAPOXAALO AyXa °). A ecid HTOTH
MPEACTABUTENs He XOUeth wiad He ymbern GHTH BhlpasnreneMt yobixme-
Hill wapoguaro ayxa? JTOTH BOUPOCH HpegycMarpusaers u phmaers
ITyxta cabp. oGpazoms *):

3akoHofaTels A0LKeH's craparses maGbrare roro. Jua sarpyamenia
nporuBopbyill 3akona €b HANIOHALLHEIMIE Ob:KIeHiAME COBRAI0TCA pas-
HEA yupesgenisa, o0esneuuBaionia npefBapATebHd copbmamis u co-
rIamenia ¢k wienasma napoga. Femrighes me %ewbe 3axoms pacxo-
TATCA Cb HADOAHHIME YObkjeniess, 20 NO, MPAKTHECKUME COOODaike-
HIAMD HeoOXORUMO TPU3NABATE, 38 HUMB CHIy TIpaBa M o6miel BOJM.
Jonyienie BO3MO:KHOCTH HPOBLPEA WBACTRETEALHATO COIACIA 3aKOoHA
Ch HAPONHOH BOJEH NPEeAIQNararo O CyleCTROBaHle BHICIIEH BIACTH
Ch 3aKOHORATENHHEME 3HAUeHIeMb, HO U 10 OTHOUICHII0 Kb OPramaMn
OTOM BIACTH BOZHHEB, OH BONPOCE 0 coriaciy uxh rbicTsii €1 HApO]I-
Hoit Bonei. Ilocemy mpegmueania aKona, «U3TAHHAIA B HANJIEIKANEMT
nopaakd, nubors cuxy npasa m phicTBYIOTT BB Kavccrrb obleii soau

1) Ormeiis odniynaro npapa orn npasort Canmmen n [Tyxra me yrasmnaors.
Taworo ywasania meanad, komeyno, BugbTh BB Lawyiemes onpexhmenin npana,
KoTopoe npemaaraers Ilyxra b csoems mypel [Mampenrons (Pandekten § 10):

»lIpano ects odmee yGhuaenie naxoganuxea 8% npasoBoys obuenin (Das Recht
ist eine gemeinsame Ueberzeugung der in rechtlicher Gemeinschaft Stehenden).
1160, HezapucHMo orb AsHoll definitio per idem, sakmowalomelica oo 9Tous onpe-
abaeniu, ora dopymyna He JaeTh HOKAKAXB MAMINHXE 1 OTMIMEHid HTpPana ovh
»HPABOWBY, CYMIECTRYIOIOOXSs Bh JAHIOMEL ODMBCTREHHONMD c0103%.

%) Cp., nanp., Casmnen, System des heutigen rémischen Rechts. I 8. 24

»llpaBo cyiiecreyers BL 00I[eMb HRpPOAHONB ayxh, U eTado GLITHL B5 obuiei
Boh, KOoTOpas IOCTOABKY ABAAETCA W BONEI0 Kamemaro ovyhibHaro mugmomga, Ho
HWHIABHAL BH CIUIy CBOEil CBODOMLI MOMETDH BH TOMB, 1T0 OB AYMAETH ¥ X0Yerh
ol ¢ebd, NalpasurLeH IPOTIRE TOr0, YTO OHB AYMASTD I Yero oIrb :Ked1eTDh KaKh
qyIens I1rhaaro'.

%) Cp., namnp., Savigny 1. ¢. 39, Puchta 1. c.

*) Puehta, Kursus der Institutionen § 14.
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He BexbacTBie €BOEro cojiepiania, a BEXBACTBIE (QOPMHI €BOEGTO BRIDA-
JLEHLA» .,

- DTH TOACHeHIA, e CHAcad, 4, HAPOTUBB, PAspymad TCOpiio 06uyed
Boau (U60 M TACTHAI BOJIA IO UPAKTUYECEON HeoOX0MUMOCTH ABIALTECA
NPABOME), 0GHAPY:KUBAITE TONBKO, 9T0 U BB fopMyab oT0f Teopin co-
IeDUTCA ABYCMBICTEHHOCTR; TP STOMD /B CMBICHA BHPAKCHIA «obmiee
yOhaenie», «o0maa BOMA» BHCTYHATH 3ABCh BH BECEMA €BOCOGDA3-
HOMbH COeIUHeHIM; HAYMHAGTCA TEOpiA Bh BHAL Teopld TOJBEO IIO3WTHB-
HATO TPABR, a KoHuaerea BL Bugbk Teopim odumiansmaro mnpasa (€n
nen3Ob:xmamu definitiones per idem: CCHLIKA HA HOPMEI FOCYIAPCTBEH-
Maro TMpaBa 0 33KOMOJATENLHON BIACTH, TOPAXKS ed OCYmeCTBICHL,
urT x)').

Hautomnke 06cTOATENLI0 PASBATYIO PASHOBHAHOCTS TEOPIN 0GIIeH BOIK
upencrasigers reopia Bupaunra. [losromy Bb ne#dh ocoGeno MHOro ABHO
NMPOMBRONNKIND YTBEP:AeHid, ABHEXG (HKIIA KT, U. OHb, MeKLY Mpo-
UAWE, CTpeMuTeA O00CHOBAThL NOJOQ:KEHIe, TF0 HOPME TPAaBa JAHHALO
0O0II[ECTBEHHATO COI032 B caMOMB LIl TPHBRAIOTCA BehMU YIeHAMT 3TOr0
¢0M03a; A4 ST biy eMy HPUNQAMTCH HE TOJNBRO YTBEDAKIATH CyIiie-
CTROBaHIe HeeyIECTBYIOUAL0, HOMK OFPULATh KBACTBATENBHOCTh CyLe-
erpyoimaro. Taxs, HAIUMIOCTH NPABHARLA HODMb OHD BUIUTH U TAMD,
rrh ero ma caMomb gRIB mb¥™, B0 ¢b TOouku 3pbEiA Joruku, rocakro-
BATEILHATO NOBEIEHid co CTOPOHE AAHHAr0 €y0BEETa, 0HO JONKHO OLIO
6H GHTH HANUOO. 1akp, HAMD., YeJoBLKDL, KOTOPHM TPUIHAETDL 3aKO0-
HOJ[ATENBHYI0 BAACTb, CYHIECIBYIONLYIO Bh JAHHOA CTPAHB, HADYIMND O
JNOMIYECKYI0 MOCKBIOBATENBHOCTD, ecHu OH OHD He TPHSNALh KAKOFO
mGo 3aK0HA, HEXOXAMAro ors HTofl Bracru (HoApasyMbBaeTCHA: U3JAH-
HAro B HAUIEKAIeMs mopagkh, BooGine Beh Hy:imbe UKCH); DABHKMD
0(pas3oMb, KT0 CCEUIAEICA BB CBOIO MONB3Y HA Kagkoii- 100 creuiain-
HE 33KOHG JAHHOH CTPAHH, XOJLKEAD CYATATLCA [MPUIMABIIAMDB KOC-

1) Eme m apyraws ODyrews teopis Casmasn m Ilyxwsr esopurca Bb romih
KOHIORB Kb Teopim ofHuiaTsRaro mpasa. A HMeHItO T0)(b CIIOROMD »HAPONB" CHPLI-
paercs BB OTOA Teopim moHuTie rocymapcrsa (BB cnyd92h NDpUHATIA NPH3HAKD 1~
I{{OHATLHOCTH BB COOCTBEIHOME CMBICTL HOLYTiIach 0Kl ABUO HECO0OpPa3HLIA I0-
caligergia, HATID., 9TO Al DORNAHHLIXE PA3TAYHEIXD FOCYALPCTRE, SC/AH OHIL OTHO-
eATcA Kb ONHOH O TOH e HAIiOHaNbHOCTY, CYIECTRYers OfHO H T e TIPagro).
Cp., Hamp., Savigny L c. erp. 23. ,Beakili mapons, Kakb taxoRoil, apaserca nuberh
¢T Thas rocyapeTBoNMB! o T I
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BEHHO (BB CHAY JOrHTeckol nocabaoBaTedsiocTa) OpaBo JTAHHOA CTPAHK
1 nporash ceGa u v, 1L '),

Yro taxoe «KOCReAHOe TMpHBHAMie» me ecTh Ha camoms fhabk mpn-
SHAUIC («UCTHHAOE PeANbIoe NMPUIHAHIE»), U UTO «pearbroe TPU3Ha-
mer» 3rhesr zambEdgerca «CGBASAHHOCTBI) MOPMAIGHO OPIAHHIOBAHHALO
AyXa JOTHYCCKUMD OTIOMCHIeMb MOCKLIKM M BRIBOAA» (DTO, BB CROIO
0Uepeib, MOJOAEHIC, BHIPAKAOIEE Te YTO-T0 HeusMBHIO HPOHCXOxA-
mee Bh IHACTBUTENLIOCTH, a4 TOJBEO TO, 10 OBLIO OB BL TOMD €Jy-
ua®h, ecan 06 BCch coGmOnATM BEL MOBEJEHIM NPABUIA NOHIGCKOH 110-
¢IG10BATCABHOCTI)—DTO YEASHBACTL CAMB ABTOPS *).

Cnbayers, MexIy NpoTuMb, OTMBTUTH, 1TO 9T, KOHEUHO, HE YMH-
IUIEHHAST COQUCTHRA €O CCHUIKOI0 T3 JOTHRY W Toexbpopareanmoe mbl-
MLIenie M l0BejJenie ToEe Ie¢ WOBOCTh BL MCTOPIM Namedl Haynd; oHa,
mpuvbrsarach W BB mpe:knie BBRA mocabaoBaTendaMH Teopid O0mIei
BoJm ).

1} Cp. ero coq. Zur Kritik der jur./Grundbegritte T erp. 217 m ¢m mpm:
»sohald sich der Fremde seinerseits anf JTandesrecht beruft... mit diesem Mo-
nment erkennt er auch dasselbe zweifellos an% (pasysberca, m npoTuns cedim),

) Cp., naap., ero juristische Primcipienlehre I erp. 108, cp. Tamm xe erp. 49
n passim; cp. Zur Kritik... 1léerp. 203, eab ous cenrtaerea Ha ,,mo06pocoshernocrs:
»BD TOTHYecKEOll meoOXoEMOCTT HPH3HATE M3RBCTHYIO 00432HHOCTE NIA TOT0, KTO
He HeTaeTh OJHOBDeMEHHO OTBEPTHYTEH RCI0 CHCTEMY NIpaRt N obf3amnocrel, sa-
KI0YaeTed Taxoe IpRHYMIenie,(koropoe ana Beakaro Aobpoconbermaro demonbxa
nvbers Gonnmiit Bhen, Heaenn BEARiH ApPyroi MPHAYAATEILHEIK MeXaRHIMEY; CP.
TaME #e crp. 203 1 en., erpadl! (,eymecrso npaBoHApyIIeHid COCTOHNTH Bb IIPO-
TuBophuin Me#sy KOCBENHEMB TIPH3HAIIeMB Manbermoil 1OPMLI NMpaRa W IPOTH-
BOIIOTIOMKIIOI0 €MY OMIHPHYECKOIO BOACKH'; TaKb KaKb aBTOPD H ,[IPH3HAHIe” ¢ull-
TAGTH BOTEW. a ,o0mee Opnauaanic* ,06IHCI0 ROJLIY I IPUTOMT BOICIO BEbXn, TO
MOy 4aeTCA BLIBONK, WI0 NPaBOHApyIIeHie ABIseTcs BOIelo jJanHarce cyOnenra,
HPOTHBOMOIOMHATO ero e Boab m T. m.).

% Cp., manp., Hobbes, Elementa philosophica de cive, ¢. XII: ,0e3n coGernen-
HEArO COormacid T JOrOBOPa HAMJATO TPMIRAAUNNA, TPHMO MR KOCEEHHO REIpadcell-
naro, MAROMY He MO&eTh OLTL IpPeAocTanleHo NpaBo sakroHogaTenncrna. Lipasoe
cormacie mMberca BEL Towh caydah, ecnm rpawaaHe BOEPBHE yCTANOBIANTE MeHIY
©00010 (opMy OpapieHis rocyjapersa I COMIALTAIOTES TIOAMMIIATECA uneil imGo
REPXOBHOH RIACTH; KOCREHIIOe coriacie MMBerca MATHIo BL TOMT &ryual, ecun
oun IpuMOLEranTs A OXpaHN W IAUIATH CBOUXD AHTEPECORL ITPOTHRDG JAPYriuXb
Kb BEPXOBHON BIACTH HIHM 33kolaMb Koro amoo. IIbo, TpebGya OFs Apyrnxs
I'PREAAND A HAIIEro OIArd HORHUOBEHIM EKaroil audo Biacrm, Mu ThMb caMmMb
NpH3NSeME, UTO 3TO RIACTL 3AKOHHAAY I T. 1.

Oreona, MeRAy TPOYROMD, BOSHO, TTO IIomATiE ,A0rOBopa‘ ecrecTBEHHO-TIpa-
BOBHIX'E CHCTOMT enbayern pasymbrs cum grano salis. Ono gocrarouno paern-
HOMO, 4T00W COBIIAJAThL Chb OOIIEI0 BOMel0 MM O0IINMMD IPASHAHIeMT COBPeMeRHOH
Teopil, caona ,Joronopn* mabhraouweit,
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Ho, parbe, ecntu upeimomoxurh, 1ro 1o kpafinein mbph neh rapoe-
JeIe B TCUXHYCCKM 3TOPOBHE JHOAM MoiMann Bh cbim artoit aprymen-
TAI[IH, TO BO3SHUKAETE BONPOED, KAKD OHTH ¢b TETbMU, YMATUNICHIEIMA
u 1. .2 Bapaunrn, en tourn apbmia evoel Teopin, me Gesn 0CTPOYMLA
U MocBIoBaTeNBHOCTA phinaerca Ha UCKIIDYeHIe XD U3D YHCIA «BeEXDY,
T. €. He NPHUSHAETD, UXDb WieHaMu olmemid, cyOTLeKTaMu Ipasb u 00:-
sammocteit. Jora atoro ons BMbeTo TipeoMkeHid HOBOM QHRIIU ¢b CBOR
CTOPOTIFT VTBEPEAACTH, UTO OMU TOJNBEO (NUETUBIEE YIEHHE IIPABOBOroO
obmenid, QUETUBIHE CYOLCKTHE MPABB, T. €. YUPELAETHh PHUCIPYACHIII0
1 BOOOIIE «BeBXb», YTO OHU TIO HENOPAIYMEHIN CYUTAIOTT ITUND JNUILH
cyOBeRTaMu TIPaBbh, MONAAMANMME M T. 1. ').

Hpu Bebxt oTuUXD 1 T. 1. 0COOHIXE CTPANHOCTAXE TEOpL 2T He

30braeTs M OOLUXD HEJOCTATEORD TEOPIH TOMBKO-TIOBUTHBHAIO MPABA,

T. €. Olld Pe Bb COCTOAHIA YCTAHOBUTH KPUIEPIAIIA PA3NHIenia mHopMh
npaBa OTb APYTUXD «OOMENpPAIAANOBIXE Bb JAMH0A eperh mUpaBuID
MTOBEAEHIA, & PABHO ¥ OGMUXE HEeIOCTATROBHL TEOPM OUIIAJIBHArO IIPABa
(definitiones per idem), a paBuo M TOro ‘mporusopbuis, KoTOpoe cBOM-
CTBEHHO Teopiamb, BL equnoii Mol submmesmy suxy dopmyal o6
Bona cosmbmaomues Ashed paswitisid” (Ha camomb xbak me ofuiia)
«BOJNM», U KOTOpPOEe OOHADYEMBAeTEA BL cayiab nporusophuis Mexiy
O0RYaEeMh M 3AKOHOME:

B sarmouenie 3ambruM®, uT0 ABEOTOPHE HOBHeE IUcaTeNu, BMECTO
QopuyIE «o01ueil» BOJIH: NpUNMBIAIOTS BRPUKCHLT «BOJA O0LEHLA», BOIA
OOIIECTREHIAIO €003, TPABLIA, YCTAHOBICHHBIA OOINECTBEHHBIMD €O~
30Mh M T. I, T. €. BWhbero «BehXh» BEABUMAOTL TIOHATIe H3BLETHOM
KOJUIBKTUBIION EXAMUITH *). JTO—WUUETO PEJAKIIONHOE YAYYMeHie. To-

\ CROJBKY U GOXLUIMHCTBO €TODOHHUKOBEL (JOPMYIH «001ell BOJMU» pasy-
mbeTs 910 BRIpAKeHle HE BD OYEBAJBIONDL—ROAA BCEXD u Kammaro,—
a 31 Ooxbe meompexbuaenmoms cmbicab. Be mpouux® oTHOMEHIAXT BEe
crazaunoe Beime o opuyrh «odWei BoJu» OTHOCUTEA U KD TEOPIU
«BOJH OOOIECTBEIINAr0 ¢OI3a», BOJIH 00IeHId 4 T. 1.

1) Cp. Prineipienlehre T § 17 n passim.

%) Cp. namp., Merkel nt. Ioaonesmopda Encykl. der Rechtswissenschait 1890,
crp. 5, § 1; Regelsberger, Pandekten. 1803, § 9; Gierke, Deutsches Privatrecht
L 1895, § 1.
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I1I. § 1{) Onpexkrenia mpara ¢b Tourm 3phmia mbim (m coxepmamia)
10p. HOPM®.

Becema muorounmcaennksa M pasrooOpasHEA  ompexbieniz npasa
UCXOZATD U3L cubpyionmuxs Ttouewn sphuia: 1) compepxania erxbrift
npasa, 2) pasyMEOA nhau, 3ajavu OpaBa BhH KU3HH venoBhueckoi,
3) mbmeii, npeerbayeMsxs NpaBocosiaTeIAME, 4) IPAKTHYECKATO SHAYe-
Mg HOPME Tpana BE KH3HH TdenoBlueckoil.

ITpu 51OMB 5TH PasnmIANA TOUKH 3PBHIA Te Beerga 4cHO pasian-

Y2I0TCs1 ABTOPAMH U SAIUTHAKAME COOTBETCTRENHEING TEOPifl, TAkh 4T0
0 NpefIoAeHHsMs uMu GopMyaams oupexbienis IpaBa ne Beeria MOKIO0
PasIMIUTh, KAKYI0 M35 DASIMIHEIXG TIEPEUTUCIGHHEIXD BHINE TOYSKD 3ph-
mid opu mmhioTe BDL BULy, a MO IPYrUMb JANAKIMG HXG H3J0&Eenis
BUJHO, ITO OHH, CAMH Toro Te 3ambuasy TepeXomirs ¢h OJHON TOUKH
3pBHLA HA JPYryl0 ¥ DOCTOAHMO eMBUIMBAKTH HND.
“ K sroit rateropiu oupexhreniit OTROCATEA, HAND., TEOPIH, BHISIILA
CYLIECTBO TIPaBa BEH TOMB, YTO OHOMBILIETEA MOPANKOMD MUPA, HOPMAME
MUDHATO OOIIEKUTIA, HOPMAMH, cBOGOIH, oGesmeuenieMt YCIOBIN ¢yiue-
CTBOBANLA OOLIECTBA, YCAOBIEMB WIAPMOHUIECKATO DAIBUTIA JIMIHOCTH,
OCYIIECTBICHIs KUSHEHHEINS, HIarb, OXPANOK UNTEPEcOBD, PASCPAHH-
YenieMb HHTEPECOBT U T. IL

Ho, raroBo 0m'Hm GRI0 comepxkamie OTTBIBHEIXG (GOPMYNB BTOFO
poja U Kakas OM H3L“HepeYucIenmkND BHINe TOYeRb 3pbmia Hu ne-
xaxa OH BB uUxb ocmopaHim, Bch owb mamepexd MOMELNH GHTH OTBEp-
[OYTH MO CABAYOIUME OOIIUMT COOOPAKEHIAMD:

1. Cp Tourm spbuia cofepxaHia OPUAUISCKUXD OPABUNG (TPeADi-
CHIBAEMAI0 WMU TIOBEJGHIA) UXD HEIb3A OTMMIHTE OTH NPABUIL HHHXD
RATCTOPIA, HAI., MPABUITS MOPAIH, dcTeTHKH (HAN]., TPABUIL IPHIMTiN),
HPaBUAL TEXHUKH, MOJUTURY, rurienn (Boolmie npaBuIn Irhiecoodpas-
IOCTH) ¥ T. I.—IIPOCTO TOTOMY, 4TO Bb DABHHIXT O0NACTAXD HE 06A-
3ATEJBHRIXD U 00433TeJALHEXD, HO HE KPHIMIECKHYh INPABHIH, KOTO-
DEIMH DYROBOJICTBYIOTEA JIONH, BCTPBUailoTC:A IpaBHia, 10 COAEPLAHiN
CBOCGMY BIIOJHD TOMRACCTBEHNELI €T OPUIAUTSCKUME HOPMAMI.

Hanp., uepbcrusia npasuia paniomaasnaro XIECIOro Xo3aficTBa, 0XOTH,
THTIeHH, IeJArOIMKM, He COCTARIANMILA BOOGINE MOPMD, 00J3ATeIBIEIND
UMNIEDATHBOBS, 2 TONBRO COXGPAMILA yEasaHia nbrecooGpasimbNs npie-
MOB'h, IOSUBIND UL JUCTH:Lenld Hepbernoit iwhaum, MOryTh GHITH BosBE-
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NeHEl @ YACTO BO3BOAATCA Bh OQMUIANBHRL HOPMBL TPaBa, TaKh YTO
FOCYAAPCTBO TOAYUACTH TIPUTABANIE HA T0, YTOGBI rPAKIAHE HXB HCITON-
wamm. TH npasuiaa, Haup., OTHOCHTENHHO OXEHIH, Aomenia Gopoin,
KOCh M T. IL, KOTOPHA Y OFHMXD FAPOLOBH ABIAKTCH XBIOMb MO,
npraudia (06GNECTBEHHON HCTETURH), Y APYIHXD ABAAOTCA Bb TO &e
BPeM: PeTHriOSIENIT NPEIMICAILIMYA He TPABOBOTO THIIA WA Y DTUN K6
WIE EPYIHNH AAPOTOBH U RopMamm upasa. Ifpapmio «TIPLIOTH CTPAH-
HUEQ» MOXETD OHTh U HPABCTBEHHOI M OPUIMYECRON HOPMOI.
BooOme meis3a cedl mpeacraBaaTh Kbi0o Takb, OYATO Bb ob1mecTsh
CYIECTBYIOTH pasyhIeHiEa 10 COMEP:KAMI0 TPYINE LPABULE, CBOCTO
pPOXa OTABIGIEE AUMEA DEUENTOBD, I TT0 YeI0BERY, HKeNaomeny yonar,
KAKL €My BDh JAHHOME eayual mymkmo ceGa BecTH, INPHXOXHTCI o0pa-
MATECA Bh PAIMAMHEIND CIYYAXH GHSUU KB OTAMD DASIATHHMD PEHeT-
TaMb, Bh clyiah a &b IpaBy, BB cayiak b KR MODAIM, Bb exyuab c
Kb TPABLIAMb [pEIHUiA, BL caytab d wb nmpasuiaMb baecooOpas-
noeTd, TpuieMb Mopais He phmaers TBXFUBOIPOCOBD, KOTODLIS ph-
mMAOTEa NPABUIAME TIPUIATA, TPARBE HE COMEPRATE THXD TPABATH,
EOTOPHIA TIPEATUCHBAOTC TPABCIBEHIIOCTRIO W T. L. Hampotush, BechbMa
MIIOTO TPABUIG TOBEJeHiA OAHHAROBO TPEAIUCHBAOTCA KaKD MPABOMD,
TAKD U HPABCTBEHHOCTHIO U 3% M, C000pABHO €5 HTUML OJUHD U TOTH iKC
T0CTYTIORD MOiEeTh GHTH HEenbieeeo0pasnEIND, U 0e3HPABCTBCHHEIND, 1
NENPUIMYARING, U TpaBosapymeniess. HHuMa crosaMu, OJHO O TO iKe
0 COfPRAMII0 €BOBMY TDABMNO 1OBENEHIA MOKCTD TAWh NPEICTa-
RIATHCA FOPMOI TPABA WA HOPMOI HHOFO TIODAAKA, WIH MPABUIOND
ihrecoofpasuocTu. Fe M Rymennh TNPABHALHO IHOLAIEIBAETH gbchr nam
mlipy mpoxasaeMaro Tosapa, uMBA BB BUAY UCKIOMATENRHO TO 00eTO-
TEJABCTBO, UTO BT IPOTUBHOMB cly¥al ero Toprosid yoagerb U OHD
Gygers uwhrh Membmie Oapsunyu, TO OIb PYROBOACTBYETCA Boolie me
HOPMOIO, He CO3HAIleNd 00432TeIBHOCTH TAKONO IOBEJEHiA, A MPOCTO
CBOMMU DSTOHCTUUECKUMU HOTEPECAMU, TAKUMD I[IPABMIOMD, KOTOpPOE SB-
agercs whiecoo0pasHEING CPEICTBOMD LA TOJLYIeHis TOProBaro Gapsii.
Eeng omb, HE3aBUCUMO OTh MEICIM O BO3MOKHOMD Bpext A CBOCH
TOPrOBIM, NIPUSHAETH OOMAD SJ0Mb, AYPHEIME MOBEIEHIENT, CAMUM
10 cedh, NPUSHACTL CBOSI 0GABAHHOCTRIO BO BCLXEH 06CTOATEILCTBAXD
susnu TLACTBOBATH MpPaBIuBo, U00 MpaBia ecTb K00Po, a 00MAHT 3.0
caMb 10 ceGh, T0 ero mosefeuie umbers HPABCTBEHHHIH Xapaxrepb, Bh
ero CcO3HAHiu FBACTBYerb HPABCTBEHHAA HOpM2. Kciu, HaROHeIh, Bb ero
cosmamu Abfcreyers yObakaerle, 4T0 MOKYHaTel), yOAATHBIDEMY YCI0-
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BJGHHYIO ILIATY, NPEHANLICAUTS NPUTAsAINE Ia BCe YCIOBJIEMHoe KOJu-
4ecTBO TOBAPA, YTO eMy 110 cupasepaaBoctTd cabayers noaywurs me 4'/,,
a Bch 1ATH apmums, 4ro 0oGeuerh Wapyuimab Osl mploGpbreHmnoe moky-
mareJeMb TPaso u T. M., TO Mel unbeMs Hajuumo pHIRYecKoe ABJje-
mie, HOPMY TIpaBa; WIH Y OANOr0 U TOFO JKe JUHA OMHO M T0 Ke 10
COJCPAKAMI0 TPABUNO MOKETh BD Tevemie HBCKONBEAND CORYINDL 10-
ABUTLCA Bb CO3HAHIM KAKL BB Kavectmb npasuaa wbiaecooOpasHoct,
TAKL M Bb KadectBL HOpPMEI HpPABCTBEHHOCTH MIM TpaBA.

IlooroMy me TOa6KO0 BebMB CABIANHAIMB yie NONHTRAMD onpexhaars
CYIeCTBO TPABA H PASTPUIUUATE NPABO M HPABETBEHTIOCTh X T. M. IO
COJlePsKaHil0 Tpexnucanii, #o @ BehMb BOAMOKITHIME  OYIyIUMD 110-
MEITEAME 3TOT0 POJA MOKHO €h YBBDEHHOCTBI0 NPEACLa3arh MWOAMYIO
HeyAauy.

Hepoawo:KHOCT OTAHUATH TMPABO OTH APYTUND €POAHEING ABJICHIil
0 COAEPEKAHII0 BT HOBOE BpEMA COSHACTEH,, BHDOTEMB, MOYTH Rehuu
TEOPETHLAMU NDaBa, W €CJIH B DA3HHA ONPEThASHLA MPaBa MOTAJAITE
B Teneph CCHIKE HA 0co00e cofiepikamie HOPMDL TpaBa WIM HA HaIMi-
HOCTH BH 00JACTH NpaBa HOPMb M3BBETHARO COREN:KaHid, TO OTO 00K~
HOBCHHO 0GBACHACTCA THMDB, YTO ABTOPH He 3ambuaiorTh U He CO3ZHAKTH
TAROTO XAPAKTEPa ITUXTD CERUIORE), ).

2. YUro xacaerca onpegbiemii, avbomuxs Bh BUAy ubap mpasa
BT eMHerh pasyMuod’ 3ajaum, Eortopas AOJEHA Ghirs phimena mpaBoM,

1y Croga otHOcHTEd, uamps, Teopin Illrasuiepa (Stammler, Wirthschaft und
Recht. 1896 r.), koropuit mpano ornL HpaBont (OHDL Ha3HMRaeTh nxd Konventional-
regeln, ep. erp. 134) mpegaaraers omamuarh 1o crba. npnsmaky (erp. 129 m en):

»1[pano ABIAeTca ITPARYAATENLILMS IPABIIONS, KOHBENiOHAILILIA NPAaAIa
PIIOTETHIECKIME (DHpa:Kenie ,IpHIyAATeILHoe npasmiao”, Zwangsregel mpuvh-
HEeHo 3LECH METOTHO, ABTOPT caMb NO/BEPraeTh OTPHIATCNLHOM, XOTd 1 He BOoXH)
npapAnsEOM, kKpurnich Teopil mpuAysaenia, erp. 131 u cr; npasmanEbe OLIIO O
TMOHATII0 THIOTETHYCCKAXD MPABUWIE IPOTHBONOCTARATE NOHATIE KATErOPHIECKIRD
npasmrn). Ilpano memaers et fopyansHol Tourm 3phnis roc¢moacTBOBATL HAAT
AAMHBHIOME B KaiecTnh NpUHyIreasHaro (RATeropuIeckaro) Ipeauncarrii. Omno
sEeraeTs TonerhBars HE32BUCHMO OTH €Oracid MOM'UITHEHHArO NPABY, TOITOMY
BL COTVACIH OTHIONS Helb3H BOXBTH OCHOBAUIA 00d3aTenbHoN CHIAE TPABONODSITKY.
Ipenuucania mpasa onpexbidiors, KT NME TOXYHHENS, IPH KAKHXD Y CAOBIAXS -
ETO-THO0 TOCTYHaers BTG TPABOROH CO03H, KOrJA OHD MOEETDH €ro OCTARATD....
Konpenionaneroe mpasmio abilernyers 00 E€MLICAY CROEMY TOILKO BE CHILY
coracia MOJIANEHHAT0, MOKeTH GHTH, KOCREHHO BHIP2:HEHHATO (MOAIATABATO) CO-
raaciy, ¥akn 970 OGHKHOBEHHO M OHBAETH BB MAIIHXD OOINECTBOAHEIXG OTHOIIE-
ningxp, [0 BEErAa BL CHIy 0codaro cormacid. Horga maxonoro HbTs HO IR0 H
opese DOMUMHARUIINC #ENAeTh yiTH, OHD 9TO BCOTAL MOMKETT CIBIATL: OCHO-
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ueasa, KL KOTOPOMY MEL B O0JACTM NPABA ROJAIG CTPEMUTHCT U T. IL.,
10 coorsbrerpennnd GOPMYJAH TONGKO 10 BEEmMHEMY BUAY CBOCMY TIpei-
CTABJGIOTCS MOTMHTEAMA PBITUTL TEOPETHICCKYI0 HPOGIeny, onpenkauTh
CYIECTBO TIPaBa, KAKOBO OHO &CTh. Kaxs BUIHO M3D CKA3ANHATO BD IEp-
BEIXD JeKIiAXH 0 Teopis u noxururhk npasa, atd GOPMYIH ecOMABHIO
JOANE GHITH OTAECCHH Kb T10NUTHED, a He Kb TeOPIM HpPaBA. Tomxno au
npaBo GHTH HANPABIACMO KT AOCTUAENII0 cBOGOIAKI, PABEHCTBA, MUPA
MMM WHEINT, WIEAABHEIND OJarT W PAsyMHEIXD 331206, HPOOJIEMHT BECEMa
BOJKHELA U MuTepeciHa, mo phimenis HTUXH OPOSIEND MONMTURM NpAta
mexusas npunmMats 3a phimenie TeopeTHIeCrOd 3alaud — YCTAHOBIEHLsI
0GDMNT, M CYNMIECTBEANAIXD IPUIHAKOBD HPABOBRIND ABJCHINA, HE3ABUCHMO
0T TOr0, COOTRBTCTBYIOTL Ji OHM TOMY, Uero keiaTelbHO JOCTHITIYTL

HaMi6 OfA3ATENLION CIMTH EOMBENUIONATHIAI0 IIPABMIE COCTOMTE AT NOOPOROAL-
HOME GOMIACIT H HOXIMHeHIA... Hamp., KTo HeRIangercd, TOTE IE HOAyHacTsh
B3aMMOAr0 TIOKIOHA, KFO 1ie Helnerh AATH yAORIeTROPeHin (npHUATE BHZOBH LA
HOGIAHOKE), TOTT: HCKIYALTC] H3B xhiierdisa rogerca gecTA® (HAIPOTHBEL, TTPEBO-
NOPANOKE CaMEb ONPeABIIeTs, KTO H NDH KAKHXD YCIOBIAXE MOMETH OCTABWIL TOL-
DAHCTRO, H HE ROIYCHAESTH CAMOBOIBHATQ VX0 {crp. 131 1 em).

Baker cmburemie paaTMYHLIXB DOHATI: KATETOPHINOCIA H IHIOTETHIHOCTH
ApPaBHIS, 6B OXHON CTOPOHHL, odMOBAKIT 0JA3ATENLAOCTH, €5 APYTOH, CANKNIM —
moenbjereili napymrenia, ob gperseii, a)BLIe eme ABTOPT XAPAKTEPITdyeTh €nok
Teopin Kak® abnenie HOPME 10N, CMBICLY HX™ npATA3aHiA Ha menonmexie®.

Ho mogs aTo0 HedGHOI GOPMPNINPOBKOK CKPHBASTCH HIUTO AHOS, KAk COBLIKA
HA HATAYHOCTH HOpME m3BhermARo Cojpepikanid BB npash @ oTCyTCTBIO 2FOT0 DO
IpaBAYL Bh 06J4CTH HPABOBD (ED. BE 0C0OCHHOCTH CTP. 133), upnuess xhno upers
0 IpaBAIAXb PaBIAYHAr0 GOMEpHamii, HO OTHIONE HO TAKOTO, KOTODOS 6L, KaKD
moxaraers [llramaeps, nerpbualocs TOTBKO DL OAHOH H3B PASAHIACMLEIXD HMT
oGnacredl npasmrs nosegenia. Taxs, IllraMreps BHCTABIACTS, HARD 0c00eHII0CTD
mpana, TR0 OHO OTNpeABIAeTS, KI0 eMy HOfYUHeNS, HOPMIPYETh yenoBisa BeTynae-
Hig BE IpanoBoil €owak W ocTaBIeNid ero (MIABULIMT ofipazoMb HIH HCHIIWH-
reasio oHT myMhers BDL BAXy mpasmia upioGpbremia m ocranieHia MOAJANCTBA).
o necommbHHO MHOECTHO IPABHIT COBEPIIEHHO OXHOPOTHAr0 CoACpEauii cy-
IECTRYeTsh H BE 06TacTH ,KOHBEHIiOHATILHEINT, mpasEast BL ero eymucenb. Pasnue
0BIIGCTOEHHEIE KPYEKH, HANp., KPYrb BHCIAro 00MecTda MAHHATO TOPOa HT.IL,
COOMIOIATONS PA3HEL, TOAYACT BEChMa CTPOrLd ycluonid npiodlueHiaA HOBHIXE WiIe-
moBL. CyUecTsyoTh TakHe TPAnl HCKNIDYeNiN, KAKD W JIAlleHIid NOIIAICcTBa
WL 061aeTH Tpasa, ,Opass oreyecrsa’. CyllecTRYIOTH TaRite MpPaBHia PRI
U T. [, KOTOPasl JAMMIE IPH HanberALxT 0bCTOATeNnsCIRAYE KOMY CKATOTY: oerasneHio
obmemis, a Tpi H3RBCTHIXD 00CTOATENFETBAXT HO JONYCKAOTD TAKOBOTO. Hamp.,
KABAIGDPY MUOTPHMHA ,KOHBEHILIOHANBHhIMI mpasnIaMm® BeckMa phunrennno sanpe-
IMaeTeA BT BIBRCTHHIXT CIyYadx’h OCTARICHIo XAMM HIH JaMb, HOTOPHXDL OHLD
COLPORGIENAETDH, Na HPOR3BOTL CYALOML C1 mpyroil CTOPOHLI €CTH ,ODAROBHE
€O03H%, NPUHAJICHKAOCTL KL KOHMD, BT HaCTHOGTH npomomienie oTmomeHiH,
sromh 3ABHCHTE OTT enaHia M yesmorphunia mamero (mamp., pasduna odiecrna
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Bh OOJACTH Npasa, Wnd HETH, NPEICTABIANTCH 4 OTXBIBHALL HOPMEI
npaBa A0CTOAULIME 0J00peNid, PasyMHBIMM, WIN A6 JOCTOMIEIMU TIOpH-
uaHia, Hepasympnmu. Do MHOTUXT u8h UPEIOKEHHHXTD YTCHRIMU Daj-
JIMTHEIX'S Hanpasjenifi onpexbreniaxs nupasa (0co0eIHO NPEXHATO Bpe-
weru) nperphuaerca, wamp., ykasamie Ha «PasyMHOCTb», COTacle €L
pAsyMOME TEWDL TOpMB, EOTODPHIA JOJUKHBEI GHTh OTHECEHEl Kb NpaBy
(COBOKYITHOCTh YCJIOBifi 1/ JOCTHXEHIA pPasyMutIxs Irhieir yenorhra;

IOPEA. THNZ, B'E TOMB HHCTE N €b yTHEAESHIBIMH TPABHTSIALCTHOMT ycranamm);
nonEh MBCTIMO T TAKOE e OPHONIEHIe TOCYAaperna KDL HOMANCTRY. dro xa-
caerea cauknifi ma cnyuai mecoGmiofeHia (upexpalienie 3UAKOMCTBA, ACHKIIYEHie
u3nh cdepr gbilersig Kojekca uceTH), TO, CH ogxofi eropontl, A BL obmacrd ,,KOM-
sennionaIsubxn Tpamprs* ne emuenh Ilrvasmepa moeabaernid MOryTh umbrn
nuoit xapawreps, HANP., BL enydah OTEasa OTE Jiy0i1H mzhieHie, KPOBABAH MECTL
I T. 1., 8 ¢5 APYroil CTOPOHH M ofAUianbHOES UPABO FHACTD caHKLin, coerosauia
B HMCKIOMeniE HAL O6uieHis, mumeniy moGpare WM, pasl Jecrd ete. ete.

Ceuulgy Hu cylugersoBaHie BIE QOI2CTHTIpaRa HOPML ocodaro cojepraliii
cojep#ars BL cyllecrnh gbia m Teopia HPHEYSJEHIN, @ pasiIa I rocyapCrneH-
Hada Teopid (eM. BHILUE ).

Femn 6u gbifcTBATENIBHO MOMHHO ORIO HAMTI )RH 00IACTH UpaBa HOPMH Chb
TAKAMB CONepianioMs, Kakoe He pézpbuaerca B 0GuacTH APYMIND JPABHADL [O-
BejeHif, TO DCC-TAKH HA STOMBICnsdf, Obim@fGhL CTponTh onpegbnenin nmonaTia
upasa, 60 CHpPAMIHBAECTCH, KAKOLLE TIPHMSIALI cnoficruensnl BeAxol 10p. mopah,
Kaxh TAROBOM.

Ha ocobenmocti cofiepxcania HOpMTD [pasa BOOGIE CCLUIAKECA, HATD., TH Te0-
piff, MO EOTOPHMT NPABO IPEAMICHBACTE WL 32MpPeIaeTD n3ubeTHHE NOCTYIRM
RUAITEIrO CBOWGTBA, MOPAIL—BHYTpEHUArO (Cp. BLILE, CTD. 43; wecommbuuo m
HPABCTACHHEA HOPMEI TPEIHCHBAOTD WU 3ATPEIfaloTD M PASHLIT abiicria nubm-
nATo csofcrBa, HAIP., 3alIpeliaiorTsh yOilicTo, NCTH3ANid, NPeAMCHBACTh OO
HAr0 MAKOPMITD, OTPAHHIKA IPLOTATH B T. o.). Clofa OTHOCHTCA TAREC Teopis,
TT0 KOTOpOf OGA3AMHOCTH, HATATHEMET IPAsoMb, HMbOrD OTPHLATEIBHLITT Xapak-
TepD, HAPABCTBEHHEIN e 00A3211HOCTH HPEJUUCHBAIOTD NOMOAHTENLILIL abiieTuin.
Teopis 9Ta DOB30BATACh MHKOTOPHMT ycnbXoMb BEL NpeiHCe BPeMA; TeHepsh OHd
pehyy MpAsHada OMMGOUHOIL.

ITpesae cyluecTROBALN Tak#ke Teopi, CTpPeMUBLILACA CBECTH KD OJHOMY IIPHH-
WUy Bce BO3MOMHOE cojepaanie Ipana, NPOTHBOUOCTARIAL eMy OPyIif MaxeHMLI
ORE)enin, SKOGH OGHUMAINIA Bee COASPHANic UPABCTBENHOCTH, TPIIEIIL U T. 1L.
Haup., mo reopin Towasin (Fundamenta juris naturae et gentium...,, in quibus
ubigue secernuntur prinecipia honesti justi ac decori 1713 r.), npAHMIE Dpasa
paaenrh: He Abaail KpyrMEB TOPO, Uero HO Jkenaelusb Norepubrs ovh NIND (quod
tibi non vis fieri, alteri ne feceris); mpunuuns sopann  (honestum): nbnan cedh
CUMOMY TO, UETO HeTaenb, Yrodu H apyrie ceGb ghaaam (quod vis ut alii sibi fa-
ciant, tute tibi facies); MpEUUEND TPHUALYIA (decori): gbaali apyruMb TO, 4€ro TH
ooGh mensems orn G (quod vis ut alii tibi faciant, tu ipsis facies).

I[lo reopin Rawra (Metaphysische Anfangsgriinde der Rechtslehre, 1797), npmu-
10N TIpaBa OPeAnHCHBaeTCH nhiicTBOBATL TAKD, YTOOH CRODOMA HAIIA conMb-
HIach GO CBODOACK JPYyruxb U T. I
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TpedyeMuli pasyMoND NOPXOKD MUpA BL yenosbueckoms cowsh u T. 1. L.
Yike oTm BHpamenia camu mo ceGh jroxazmBarnrh cvbmenie Teoper-
Yeckaro BONPOCA O CyIecrBE IPAaBOBHXD ABIEHIA, KaKOBBI OHM €CTh,
¢B TIOMUTAMECKUME BONPOCOME O EEAATENLHOMS BL 06nacty npasa. Onpe-
rbaenie npasa MOKHO OOHATH W TS HOPMBI, KOTOPHA HaMb IpefcTa-
BIAIOTCA HEPAIYMORIME, KOTOPHS He cOXBACTBYIOTH NOCTHIKEHIO PasyM-
nuxs whieft u t. g4 ?).

3. Muofi cumcad umborTs TH Teopid, KOTOPHA TOKE UCXOFATDH U3D
«iwhmt» npasa, no mpu arowb umbiorh BL BUAY e TY 3a1aTy, Kb ph-
MeNin KOTOPOi, mo mabmio uscabgoBarend, BDH 0OJACTH MPABA JHOJMKHO
crpeMathest, a Th ubmu, soropsa mwbmm um umbiork BH BURy TPaBO-
CO3IATENN, BEI3ABAA Kb Kusmd Th wm wund uHopmel npasa. Taks,
wanp., lepunrs, FOKA3MBAA, YTO CYUIECTBO NDABa COCTOUTH Bb samuth
MHTEPEcORh, TOBOpUTL: «Raks OLl pAsTuyHEl HU ORUM Bb OTELIBHEIND
CAYUAAXD NPaBa (OXPAHAEMEE) WHATEDECHL M5O BCAKOMDL CIyiab Kakjoe
jolyliennoe in thesi mpaBo COAeP:RUTS BLIPAKCHIG NPUBAAHHANO 3AKOIO-
TaTeleMb ¢h TOMKM 3pBHiA ero BpeMeHl NOCTORNHML M HYMXAAOIIIMCA
BL 3amurh mATEpeca» °).

Onpexknenia, B 0cHOBL MOTOPEIND JMEAUTL Takaa TOURA sphiii.
MPesCTABLAIOYS ABACTRUTEHBHO TEQPETHIECKiA NOJOKENLA, & Ie BH]A-
Jienie TIOXUTHYECKHXD HOCTYIaTonh.” Ho ¥ OHU OCHOBHIBAIOTCH Ha He-
npaBIABIONS ToHuMAil satamyonpebienia cymecrsa npasa. 1pod.ena
COCTOMTH BB TOMD, |9TOOH |HARTH CYIMECTREHHBIA W OOIMA CBOACTBA

1) Op. F. Dahn, Ueber den Begriff des Rechts 1895.

2y Gareis (Encyklopiidie und Methodologie der Rechtswissenschaft 1837) onpe-
xhaseTs AParo, KakL ,nopatoxs Mupa (Friedensordnung) no Bublusuxs orHOuUIES-
HiIXD TI0Aell I OXE cOI308B MeHgly ¢000K% H R'bIOIL3Y 4TOr0 IPHBOJHTE apry-
MEHTD: , 3K Kakh yCPAHOBIeHie I OXpaHa MAp.. ©CTH NepBad u UOCThma:d
whin mpana®, Ho ecrr mopiMu mpapa, xoTophutl orofi ubmu me coornhbreTsyiors, i,
HAOPOTIBDG, BH3HBADTE PasfopH ¥ HADYIUEHIH Mupa.

3) Thering, Greist des rom. Rechts, 3-it roms § 60 (2-e max. crp. 331). Bo co-
YIHEmiAXs 3TOr0 BEechMa TOIYIAPHATO I BALTEILHATQ ABTOPA HAXOAAMD B'L pai-
pLIXE MECTAXD BHpasmeHie pasdmrdanxs Bo3aphniii Ha cylecrBO mpana W pai-
auuHbA GopMyaH oupexbmenia mpapa. B mepBoMs Tomk TOr0 e COUHHEHIN
§ 3 (crp. 26) Tepunen mexommrs W3L Bo3sphuin Ha cyuiecrTso npasa ,KaKDL LA
ob6nexruBHmii oprammamt genosbueckoll epobomm®. Bp Zweck im Recht 1. 12
(3-e wam. erp. 443) ows upegmaraers cabu. ompexbaenie mpasa: ,hopaa cosgas-
HAPO NPHIY/IITEILAAr0 BIACTHE) TOCYAAPeTRa obesievenia ycioniil musmm obuge-
crsa® (indem ich das IRlecht inhaltlich definire als die Form der durch die
Zwangsgewalt des Staates beschaiften Sicherung der Lebensbedingungen der
Gesellschaft).
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[(IPABOBBIXG SBJENiA, KAKh TAKOBHIXD, KAKB CYHECTBYIONIUXT, MAIMBIXT
ARJCMA camMuxs 1o ceGl, IHe3aBAECHMO OTT TOI'G, YUTO BEISHIBACTL Kb
JRM3AN 9TH ABJEHISN, YTO UMD NPEAMCCTBYETh, BL YACTHOCTH HE3ABUCUMO
OTh TOrO, YTO AYMAIOTH M KEJaTh Th, KOTOpHE CHOCOOCTBYIOTH CO-
3LAHI0 TEXD MM WAHXD NPaBoRbIXG sriexifi. [IpejpurectBoBasmis I0-
ABJEIII0 JAHHOA HOPMH TIpaBa ABJIEMifs, HATMD., COOGPAKCHLA 3AKOIIO-
MATeNsd OTIOCHMTENHHO TAIXTHOCTH WHTEpeca, OTIOCUTENLHO HYA)IH ero
Bh 3aIfATE, MOIYTT NPCKPATATHCSH, 3AKOHOAATENA Y& HETL Bb HKUBHNT,
HITepect WM HY:EJNA ero BE 3amuth Tome, MomeTh OHTh, HCUesiu (uiu
HUEOIJA He CYIIECTBOBAJY, L0 Npeik/ie Kasanuch 3akoHOJareNio cyuie-
CTBYIOIL(EMI, & Telleph 3alayikIenie yCTPAHeNo), 10 HOPMa NpaBa Ipo-
T0JEKACTT CYIMECTBOBATH — U BOTL TpeOyercs yrasarb, YTO OHa TAROE,
Bh UCMDL CYINECTBO DTOCO ABIENid, NMepe:kuBILIATO ABJEINd, NPelecTBo-
BaBIiA ¢4 BO3HHKHOBEHID, W OTIAYHATO OTH HUXD.

Onpepbaenis mpasa, woropeia BwberowmeiBbEa HA ATOTH BONPOCH,
YEA3EBAIOTh Ha WhaH, PyKOBOAUBIILA HPABOCO3TAREIEMD, He CYTDL Onpe-
abaenis cymecrBa mpasa, XOTs OH @HHLBEPIO Phmuim TOTH BOIPOCH,
roroprit onu merrarca phumts.Homgatbe, rume ma yohpumcs, Uto
110JI0:Aemnie, 10 KOTOpoMy «IrbiIslecTh Co3larelb npasa» '), T. . IPABOBLL
HOPMBI CO3TAOTCH CO3HATCADHOIONLBHGBOIO, HANPABIENION @A AOCTH-
aenie uzsleraaro cosmasaeMaro OYAVIIArO pes3yabTard, XBATENLHOCTHIO,
He Mo:keTh GHTH NPHEAAN0 MPABWIbHAMG phineniems BONMPOCA O MpoOMC-
\ xo:kgenin npasa. Rakia Owl jaxbma (MuuMsla) ompegbiemis npasa pas-
| emarpusaeMofi 3kch E3TEEOPIM HU NPUIMCEBAIM HPABOCOSLATRLIND, O
| B0 BeakoMb cayiah A0iEnn Omun On GHTH NPUSHATE OMUOOTHRMY

yiKe IOTOMY, 4TO PASHBEIA KATEIOpiH HOPNMT TpaBa BooOlle OpejcTa-
BJISIOTD MPOAYETD HE CO3HATENBRAT0, ITRICROI0 IPOUSBOACTRA, & 0E3C03HA-
TEJLHArO, My:KAaro coobpamenid o whiu, TBOpIECTBA.

4. OTBePrAyTH, HAKOHEeLDL, MOLKHH OHTH 110 OOLIUMGE OCIOBAHLIMD
u Beh Th Bossphnia pa cymeeTBO NpaBa, KOTOPH:A UCXOLATD USH Ipik-
THECKHND DE3YIBIATOBD CYIECTBOBALLA K. NOpMD, u3b ThX® Hocabi-
CTBiil, KOTOPHA HOpOAAloTca JTBACTBieNT HOPML NpaBa Ald KHSHH
nenosbueccoit. iy rouky apbmia crabjpyert crporo omauwvaTh OTh IIpe-
IHAYIHXT (0FF BechMa uacTo cMBIIHBAIOTCA), BL YACTHOCTH OTb TO'URY
apbnia biuedl, KOTOpPHIMH DPYKOBOACTBYIOTCA UPABOCUSKATCMN. SAKOHO-
AATENb MOKETL USJATH SAKOHDB M TAKOA-TO pasymMuod ubmm, a pe-

1) Ocuonuas Mulean u yorro cowmrenia lepunra ,Zweck im Recht«.
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SYALTATD 3QKOMA BL ABACTBUTCALIOCTH MOAETL OHITh Kakd Pasb o6par-
MM, BPe/IBI; MM, TA060POT, 32L0ID CO3TAHD TOLD BIIHIEND FARMXT-
G0 MepasyMuHXbH, 3MHIXDL MOTHBOBD H Ifhieff, & BL NMPAKTHIECKOMD
peayasTarh MOKeTh NONYIMTLCA TONeanoe AbicTBie; Wi HOpMa BOSHUKIA
Gess upcro O TO IM OEUIO MeNamid JOCTUIOYTh TAKMXD MWIM HHEIXD
nhbuell NyTewb CO3Jamid 97O HOPMH, T. e. 6esr 1hau, HO OHA MOKEIh
0 CBOUMG pesyiabratamt UMLTH BECLMA BAEROE I0JNE3HOE MM BPEIHoe
smauemie mia  oOmeersa. Taxumb oGpasoMb LPUHSHAHIE BOSMOLMIOCTH
G03CO3NATEALHAr0, UYVMEAAr0 ITBIEBHND cOoGpaskenif, MPOMENOMEIEHIA
npaBa BOBCE GIIC HE HEKMIOUACTL caMo 1o cel(h BO3MOKIOCTH Olpe-
phieiis eymeersa upasa ¢b TOUEH 3pbHia ero smaveHid A JLUBHH
qegoptueckoit. Thws me merbe pascuarpusaemas sbck Rareropis BO3-
spbuifi ma cymecTso MpaBa (YTUIUTAPHEL teopin BB Themown cmucnh)
CIPAZAETD CYIIECTBCHHKME IOPOKOMb M UPHTONT ANAJIOIHIHEING TOMY,
KOTOpHIt eBoffeTBems Teopiams Ipersaymei,kareropin. 11 omn ne pk-
MAIOTD cOBCTBRIT0 BONPoEa o cyuieeTshAipasa caMoro 1o ce6b, a swbero
9TOr0 YKASHBAIOTL HA XPYrid ABJemid, Wa t5, KOTOPHA ABIIOTCA AAlb-
whiimuyy mocaBACTBiAME [paBa, RANL-APIUIE, Kaks darropa. Teopin
NpeREAYIEH KaTeropid roBOPATD) O TOND, UTO TPEAMICCTBYETs IPABY,

YTO ero BHISKIBAETD, AT ke FEOPIH BOBOPATT O TOMD, UTO OPOKLAETC, KO- |
cruraerca npasoms. 1[epuraN06XOZAT BOUPOCT 0 cymecTBh Mpoaykra— |
NpaBa, CCELIAACH HA APOMBRONAMIA (aKToPb, BIOPHA 00XONATD BONPOCH |

o cymeersh Qaxropa— HOPMD NPaBa, CCHIIAACH HA IPOJYRTHI, TIOAE
9TOr0 (harTopa.

CBepxb €ero M Bb OCHOBAIIH HTUXD TEOpIA JIEKHTL HAyuHO He J0-
LAZANHOE, 3 TOJBLEO UPCACTABIAIINEC NpeAMCTh BEPEL WM MPOHSBOJL-
HAr0 YEBEPIE[enia NoJoskelie, AMapormiIoe 10J10:EeHi0 0 whnesons, co-
HATCALUOMD IIPOMCXOKIEHIA NPABA, & UMCHIO, YTO BCAKAI NOPMa ITPABA
neupembuno Beiersh KL KAKMMDL-IMG0 NOJCSHHML |e3yNbTaTaMD, NpEHo-
cuTh noassy oGmecTsy. HMsn Takod ke JOIMH HCXOJATDL PAsUBL yTH-
JUTAPEHA TCOPIM BPABCTBEHHOCTH. De3cHOPHO IPaBo U HPABCTBENHOCTD
BOOOHIE IPEACTABILIOTS BeChMa GAaroLlTelnliELsl ABJCHLA, HE TOJLEO MO-
JC3NHA, O U 1eo0XOJUMBLT i ofufecTnenion wusm. Thvn ne membe
BL yueHid O TMPOMCXOKACHIM M DPASBUTIH IOPMB Mbl yokpumed, uro He
TONBEO BOBMOKIH, 110 M ICOOGXOEMO JOMAEHE CYIECTBOBATD U Takld
HOPME Kakh IPABA, TALb M MPABCTBEINOCTY, KOTOPHA OCSIONESHEL MM
4 PAMO BPEAUH A1 o0uIecTBeo Ausny. Haroneun, NCAb3s He upu-
HATH BO BUMMAMIE M TOrO, UTO Yike U3L IIOJNOKEeHld, YCTAHOBICIHAEXD

1, 1. Tlerpamnngiii. 8
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BHIE OTHOCUTCILUO COACPEAILS TpeIUHCANid npasa, MOpam 4 T. A
BHTEEACTH HEBO3MOMHOCTL OTIMYUTL TPABO OTTH MOPAJIH [0 TOJE3UHMB
pesyuptarams uxb pbiiersia. Ilonwssa o o6mectda nomyuaercsa opna
¥ TA ke Kakh BB TOMD eiyuah, ecau npasuna «me yoifi». «ne ykpagu»,
«fi¢ tecsapbreapcrayii» M 1. 1. €o(GaIOJaTCA BbL KavecTsh HOpMD
NPABCTBENIIOCTH, TAKh W BL TOMDB cayuab, ecau ond cOGRONAIOTCS BT
Kanectsh nopMn mpara.

Orcoxa BuIo, Ha CKOJb NeHayynoi moush HAXORATCS DPA3HELA yTH-

JUTAPHELA TEODid IpaBa I MOPAJIH, TO.(3YIOMisAca ocodento Bh BoBhiimee
BpeMA GOJIBIIMME YEIBXOMT, Rakh 0coGeRHo mepefoBHA U orBhuarowmia
Ayxy npemenu yueuirfh '
Karn yrasaHo yike Bime, onupexbrenia npanba, OTHOCAINIACA KT
HPEAEAYILAND KATEropigMb, MHOrQUUCIEHHE! 1 pasioobpasma. OcoGaro
BIUMAHIA 110 CBOEH pacHpOCTPameINOCTH ¥ BIAHII0 BB obGaacTH obmei
Teopid IPAB2 U CHEMIAJBHEIND I0pUAHIechixs, Hscabronami 3acwy:xi-
BAIOTh NPE&AC BCEro TCOpim CBOGOIBMU TEOpIH |BALIUTH HITEPECORE.

Teopia cBoGOAE MOABIOBATHCLACONBLIOW UOMYIAPHOCTHI) BL 18-MT
U IepBOi MOJOBUITS HALIETO CTOXTL AW CRUTLIBAIOTT MAOTO GIeCTALIXE
npeAcTasureneli B mpomuongy(nanp., Ranrs, Uerexs, Ilyxra, Kpayse),
N0 U Telleph eme oe cosekyh nuitisneE pusepkeness. PoPMyIH ompe-
rhienifi Bb MACTHOCTAXE PABIIOOOPASHK (NPaABO ecTh IHOPAKOKD 4eaoslh-
yeckoil ¢cBoGOAH, pagrpauunderie cdepd CROGOH, OpPraHH3aIig, OXpana
cBoGOE, YCTPOACTBONOTHOMEHIA Husuy Jud biaefi ¢cBoO0LE, OpuMupelrie
¢BOOOJAN U PABEHCTBA M. 1), HO HPeolAAAIONAA TeHACHIL COCTOUTE
B IIPUBHAHIH OCYIIECTRICHLA HAAHBUNYAILHON ¢BOGOIN 0CIOBIION i 1ihil-
rhielo 3a8avei0 Npasa; TARUMS 00pa3oMb Ipeotuaanman Touka sphii
Bb ATUXH TEOPIAXE HEe CTOJBKO TEOPETHIECKAd, CROJLKO NOJUTHYCCKA,
M PIABNEIA UXB HEAOCTATOKDL cMlineile 9TUXD JABYXT pAsidvikIXE TO-
wexs spbuia. Ilockoabky ubroropria uss atuxT onpexbieHill UpeEcTa-
BIAIOTCA OoupexbiacHiAME ¢b TOURM 3phnia cogepikaliisl HOPMEL LPaBa,
IMTIOTE BB BHAY YKA3ATH TO, YTO IIOPMEL OPaBa IO CBOGMY COEE:KAMIN
HPEACTaBIAI0TL UPOBeAeHie 1auand cBOGOAR, OHE TOAXO/ITDL JHINL Kb
U3BLCTIRING KATEroplaMh HOpPMT Npasa (Talp., 3aKOHK, SaNpEUiAoIlie
PaoCIBO, MOCAraTeILeTBO LA YyikyIo cBOOOAY, UpefocTaBidroliie NPaso
camMoynpasienis W T. X.), HO HC TOJBKO LOPME Dpasa, a Uaup., U HPas-
CTBEIIOCTH, APYILI ke LOPME NPaBa ABHO UNG Oporusopbuars (manp.,
HODMH TIpaBa, yeTalaBIMBAONiia paderso, kpbnocruoe cocrosnnie, crbe-
Henie CBOOONE! CJOBA, NePeABH:KeNid U T. Il.) WU BO- BCAROME ciayuah
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¢ MOTYTH GHITH NOABEACHE HOAL IPUHIID ¢B0GOA. 3akKOHEL 0 Pad-
¢rnh, ETACCOBOMB TOJUAHCHIM H T. I HOKASHBAOTH TAKIKC HALLAANO,
YTO 32KOHOLATCAM BOBCE II¢ BCOFAQ CO3LABANUA HOPMH NpaBa 14 whnei
e3000IE U YTO NPAKTIICCKUME PESYNBTATOME HOPME TPABa MOAOTD OBITH
BT KONKPETHOME ciyiab mMenno ne ¢so6ofd, a TIPOTHBOTIONOKIOEC BTOMY
mauany ).

Br, moskimee ppem: ma Mbeto TEOpIA cBOGOJIN BCTYMAIA M CIb-
JQJMCh BECHMI, TIOUYJAPHEIME TEOPIHM UITCPCCOBE. Teneps, MOXKHO €K~
3aTh, KaKb 00mad Teopid npapa, Tk, U lpoHad JOPUCIPY JSHILT Bee-
b0 HDONUTAUSI Teopieidl MATEPCCOBD, KOTOPA oGuENOREnHO BIOINE
MUPHO Y:kUBagreA ch BossphbHEIeMT, 410" npmﬁ“ ecTh HOPMHI TFOCYAAp-
CTBENNELA M TPHIYAUTeNBIEL.

KaEs 3 MIOFO MONUEINTG Teneph YWemifi, Teopid HITepecosh CBAZala
¢, wMeHews lepuinra. Bb  TperheMb oMb 3HAMEHUTAr0 C€BOEro TPYA2
«lyxt puMCKAro Ipasa» Tepunrp BO3CTIALL MPOTABE TEOpLA BOMH U
¢B06OIH, BT UACTHOCTA NOTUBD Teopin, BUALEH BD upaph, LK
1PABONOTiYM, TOCHOICTBO BOIH, cdepy eBo00LIar0 npoABIenid BoJHA, It
[OKASKBANB, UTO CYLIECTBO U CMMCIbyOPRBa COCTOMTL BDL saiuTh uure-
pecoBs. IIpano ecrh saneHnH unrepect. IIpa oToMb Tepaurs unmbirs
85 BUIY YACTHHL, rpa;ﬁn;a.ncuiﬂ DaBY; DJIEMCIUTD SULUTH OHh puaban
B TPAKAANCKOND UCKE i1, TaKD KaWDh OTH HCKRH IPEABABIAIOTCA BB CYXb
no unwatush camoro mnorepobzmaro npasomnapyuenie, oupexhimIn
IPasBo KOKD CAMOSAIUTY uHTEpeca.

[Ha moush oToll TeOpid rPAXLAICKEArO IPABOMOYLA BOSHUKID U pi-
o6plna suavenie u Teopld, BUAALAIL CYIICCTLO HOPMD TPaBa BB 32-
muath UHETePECOBD.

lin Teopiu mpasodovuia lepuira mamt e€ulg IPUACTC BO3BPATUTLC
ke | rann Mt yObpumesd, 4To upasoMouie Ie umbern UWIEro 001Iaro
¢ UNTCPECOMT, TO DI0 NPUHLHNIAIBIO OTAMUNOE OTD uITepeca ABIenie,
nooromy u Bosspbiuie, GYATO CYIECTBO NPaBd Boo0Ie COCTOHTD B 32-
muark EATEpecoBb, LOCTPOCHO TIa JIOKIOMD pyngamenrh.

3akch, HE3ABUCUMO OTH BOMPOCA O cymiectsh PABOMOULA, ormbraMb
cabayomee: '

1y IhkoTopLic MHCATEmI, LIPOTIEND, BROAATD nouarie enol0ofH BL ompexkie-
nie mpamsa BT TOMT cMmucah, WTO UPABO NPEACTARLICED orpanmgeuis croboxu. Ho
10 3@ MOMHO CRABATL 0 BCAKILYE HOPMAX'H, HO0 CYIE@CcTRo neaxofl nopuu, Oyaers I
olfa JOPHIYECKA I JTUYECKas, COCTOMTE I ICKTTIEHin epo0oHare yeMorph-
{iff W crhOBATEIBI0 BE orpauntedim csoGoALL BD eyucat oroxs fopMyas.

b*



— 116 —

Brpaskeuie «3awura unrepecost» (Interessenschutz) nn kanecrsh
onperbaenisa ¢yuecTda TpaBa CTPAACTT Npemkpe seero ThMB ¢ nayu-
HOi TOUKE SPLHIA BAKIBING HEJLOCTATKOMD, YTO OHO e MPEACTABIACTH
TOUHON (OPMYIUPOBLEM MAYMII0-0UPEABACHABINT HOJ0KEHIA M NOHATIH,
2 ABIACTCA Bb BMAUUTEIBHOM CTENenu coueranieMn meradiopT, BHpa-
EKAUOUMMD U BHSBBAOLIUNME JOBOJILIIO HEACHEL W Heolpexbieuini
T peACTABIENL.

Cnogo uurepect (ynorpedasemoe noexhjosarenamu Iepunra) wua
KARIOMT mary, o phpro BH Toulno ouperbieniuoMn U HeU3MBHIOMT
cuuieals osmauaers kenanie usshernofl BeromE ‘).

CanoBo «zanura» (Schuiz) osmagaers phicrpie wam paxps pbiicrsii
(pagn mOCTYUKOBS), HAUPABICHHABIXD Ha OTpascHic Hanagedlis. 1o ma-
majgarh Ia UNTepech, RKakn Xorhule 1ero-nu0o, Melbsd; b IPYroi cro-
POHH, MOpMA me eerh ALlcrpie wam pPAXL ABHAETBIA (HANPABICHHNT
na orpaikenie Hamaxenii), a avienie copehMBuuioro nopsaaxa, me xbi-
crsie, a uslerHaro pojga npapuno, yobinjemie.

IToaromy (opMyna: npaso ecTs Salluga UUTEPECOBD, UPM ITOHEMA-
ui esg He BB EKaueernh Meraop@ugeRUNT BRIpakeHiid, a BL kKadectnb
CTPOro HAYIHOH (ODPMYIL, ME HENOCKASATENLIO, 2 NPIMO U TOUYLO BHI-

1) Hmorpa maTepect 03H&TACTEH I TY BHIFOAY, 1A KOTOPYI0 LANPABIENO HiCaa-
uie, cp. Regelsberger, Pandekten I,.§ 14, Gareis (Encykl. § 5) xapaxrepnsyers
HNTePecn, KaKkh ,BHTEeRAIA TeHoepeNeTieHI0 N3E HP0H3Ma, CYOBeRTHBI0 OLLy-
IACMILA, BOSHAKAOU(IA H3% NOTPE6IIoeTeH OTHOMEHIA MeMy YyBCTBYIOU{HMD TI0-
TpebuoeTn 1eaoBbRoME I IPEAMeTONT, HoTPefIoCTh Bh KOTOPONT CYINCCTBYETH I
Oy IIaeTed, IPeAMEeTOMD, JTOCPEACTBOME KOTOpParo (MOepefeTsoMn ero yuorpes-
denid mnu norpebnenin) morpeduoers xhilersureanuo wim nbpoarno, somomeh man
oTYaeTH JomkHa OLITL nam Gyaers yaosaernopena. Taxs, mamp., LyBeTByeMad Ub
kaueersh romoga morpebmHocTL BE mmigh LHALIBASTE NHTEHCHBILI nuUTEpecs ro-
HOHAr0 0 OTHOUIEHI KL Haxomauielics péanmam Omupm...®.

Bopodems, kaxd ynomManyro, CI0BO IHTepeeD, IECMOTpd HAa ero namoiici-
HOCTE BB Cpeib Tenepemnuxs OPUETORD, NrypHupyers OOLIKHOBEIHO e B'h ka-
geernh TouHaro nm omnpenkienHaro Ha4yYHArO TepMIHA, a ckoplbe BL kavyeernh ma-
mbHaYnBaro, Heonpexbaenuaro I HeACHAro Cypporara TOYHOH mayumoil TepMmHO-
adorig; COBEpPOIeHNIO cHpaBefAnRo 1o3roMy 3sambuaers ['pumMs BB yOOMIHYTOL
Bumne erarch, wro meompexabnenmoern loHATIA nHTEpeca BROJINTL NEACHOETH R
Teopino maTepecont. Ons caws onpexpbasern nonarie murepeeca cuakn. 06pasoMD:

»llOTH NOTEepecoMT odennmHO crbiyers mompasyMhnarhk Ge3npenAaTCeTBENIIyIo
BOZMOMHOCTR I 4enonhka DHONL30BATRCA LOOMNMHO CEPEJeTHAMA JyId JOCTHEelil
mo6LIXTE ubaeit®. Jro onpeghieHie HOCHTH CAMIIKONT UIAHBALYILIEI XapaKTe D
(eaBa 1H MHOrie Takb IIOHOMAOTH CI0RO NNTEPCCEH), 10 OI0 XAPAKTEPHNO, KAKDL
JOKA3ATENLECTBO HeompebIenoeT I Pasnoo0pa3Haro HONHMAILA CTONL 00blgen-
Haro Teueph quasi-repMuHa.
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pazkalomeit ussbciHoe Hayunoe NOKOKCHIE, 03MAIAI0 OBl nonsens, €o-
eMUHeNie M OTOXKACCTBIENC ITecONSMEPUMMXE BeTMTHIT.

Brpamenie «3amura HATEPECOBT» OATOMY cTbAyeTs TOHHMATD,
KakD MHOCK23QTENBN0e BHDPAAEENie, O03HATAOMIEE 3aMUTy JOfeH Bb
OCYIIECTBICHIA UXTH HHATEPECcOBd, T. €. OTpaskcHie HANagenid, mocara-
TeNBCTBS, NPENATCTBYOIMND JOJAMD OCYIECTBAATh CBOM HHTEDECH
(mamp., a4 mry kb pBRb Hauurbea, a Mena e AOTMYCKAUOTH Kb phrb; 4
1y BT ropois 3a 1popuzieli, & MeHA He JOIYCKAOTH BB ropoxsh Wil
OTTIUMAIOTH IIPOBH3II0).

Uro ke KACAeTEA TEBO3MOKHATO JOTHISCKA OTOKICCTBICHLL TPAR
(COBOKYIMIOCTH HOPMB) M BAMITH (nbitcTBifl, IIOCTYIIEOBD), T® [0 DTOMY
MOBOAY CABAYeTHh BCIOMHATL MPUBEACHHYIO BHIIIE teopilo Iepmara, mo
KOTOPOA NPABO ABAAETCA KAKHMD-TO coelmenieMs MopMb, Kakh BHY-
Tpeniefi CTOPONH, W TPUIyAfenia (T. e. TOwme rhiicTRia—sBaeNid He-
conamwpuMaro € TOTLATIeM’ TOPMED), LIKD pubmaro aaemenra. Mexa-
nmeckaro, (USEIECEAT0 NPUAYRICHLATE yUyCKAETD Iepunrt U3L BALY
I NpE U3TOKEMM €BOCH TCODIE WHTEPELOBD. Taxs, oms mwbers Bb
BHJIy HCEHM, cyAe6MyI0 3Ty NPaph W YLASHIBAETD Ia He00X0TUMOCTD
LA BOZHEKHOBEHiA NPaBoMQuismy, 1¥0bL /Kb NAHMOMY HHTEPECY MOLIO
OBITh NpUMBHENo «Mexampiecroe npunykaenie npasa» ). Cp 9T0H
TOTKA SpHWiA OTOSLIECIBIEHINTPaBa €5 3AMUTOI0 ARIACTC HE TIPOCTOIO
licentia pottica, a BRIpasierieMy TBACTBATENBHO JTOKHATO npeacTaBic-
mig, Gyaro mpaso uMbern BAKYO-TO JuznuecKy0 CTOpPOHY, 00I1242eTh
vexaimeckumit cpoiierayu u 1. M. llockoapky lepunrs mim ero Io-
exlioBATeAE BHOCATH B €BOI0 TEOPIO HTO JOKHOC pejcTaBIenic mi
B0 BeAkoMb cryuah uwbiors BB BHIY HEOOXOAUMOCTH OPraHa30BANHON
JAMUTE TEPILANEXT TPABOTApyUIeHie IIPOTUBD HOPYLIHTCNEH, ME MO-
aeMb 3rheh COCIATRE HA CRABAMHOE IO STOMY ITOBOTY BRILIC. Ho Tak®
KAED TEOPisd, BHIANQAA CYNIECTBO TPaBa Bh gauETh HITEpPecoBD, MOLETh
GLITL TOARYeMA T3 DA3HBE AR U ABACTBUTEALHO MOMIMALTCA €4 no-
cBIOBATENAME PAZIMYHO, TO MBI CTUTAEMB MC JUIIIUMT paseMoTphID
W PYrid BOBMOZHELL TOXROBAIS NpHBENENHON opMyasL:

1. Ipaso me ectb (PUBAICCROC WA MEXAHIYCCROC apiedie, BD TacT-
NoeTH Omo me ecrh rhiicrnie mam pagb abiicTsiit A OTpaKenid Ha-
nagenifi, mo omo ecrh COBORYIIOCTD gerbniil, NPABUIB, JIPeAIACHBAIO-

1) ,Weil manche Interessen ihrer Natur nach demm mechanischen Zwange
des Rechts widerstrebent (Geist, 1L § 60).
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maxs racia jgbicrsia (ompenbienmie 1o cogepaxkaunind HOpML mpasa).
Feam monumatn Teopin SamuTe HITEPecOBL BE DTOMD HMEHEO CMHICHE,
TO Bh HMeil HUKAKOW JOTUIECKOH mnecoobpasHoeTd ULTh, W IOL liee
MOKNO ATACTBATENSNO IIOABECTH HC MAJ0 HOPMEL mpasa. Taks, manp.,
CIOZQ TOJOHAYTH 3QKOIBI, BOSJAFAIIE 2 MOJULII0 O00A3AHHOCTH 34~
MIFATE PPALIANTS OPOTURT PAsIUYNEINT Tanajgemii; Bh Goabe ob6memn
eMbichls Clofa, MOMKANYH, MOKHO OTHEeTH HOpMbL, onperbuaomis nba-
TEJBHOCTL CYAOBL, MOCKOUBLY BTa AbATeNBIOCTs WampaBicHa ma OTpa-
Jenie U yerpanenie He3anounnINd MOCAraredbeTsh u T. 1. Ho, b oj-
IO CTOPOHE, H HPABCTBEHHOCTH IPEAMICHBACTS 3AMAMATL 00MKLC-
MBIXD M YEHETACMEIXD, & Ch APYTOH CTODONH CcOjfepmanie GOJNBNIANCTEA
HODPMB IIPABA BOBCE IIe JIpeAoNaraeTh NHKAKOTO Mamajemlsa U e co-
CTOMTE BT TIPEAIHCANIA KOMY-11(0 3aIMHIATS, TOABEPra0IIAr0cA Ha-
nagenito. Ifamp., nopmu npasa, peryIupyoNIif HapoOXHOe HPOAOBOIb-
ctBie, mpocpbiienie, yerpoiicto yTeil’ cOOOMERIs, OPeIIHCHBAIOLLi
GopME nawmouenmia Gpaka, YCTAHOBMAIONILL OGABANIOCTE pOZUTECH,
abredl, cuyxamuxe DO HAMMY WAM BRWGCHTY WA3HAYEHia Ha rocyl.
cay#xlOy, omperbiaAromniia mopsork Hacabgonamia ete. etc., mmbioTs unoe
COAEP:LANIe, e HCXONATH MSh MPEMIOFOKEHIA NANAICHA U Ie Npei-
IMUECHBAOTH 06A32HHOCTH BAUINATE, IPOTUBE Hanajemii. Jla:me mopmsr,
cofepskalia 3anpenieRievnanajeniit, namnp., rpade:xs, pasdoil, BTopiKe-
nie BL UyKoe KHIMle u T.(L, Bb cymecrshs rhia ne mogxomaATh OB
Pa3CMATPUBAEMYIO TeOplio, 60 OHb NPEINUCHIBAIOTH ¢ IOJOLUTEILHOS
abiicreie, samuty, 2 Bo3jep:kanie OTh HANaLeHid.

2. IIbasio nmpaBocospgarelnell asiseTcs 3amura HATEPEcOBS. LlpH
TAKONB HOHUMANIM Teopid nNolyuaers mecommbuuo Goxbe mmpoxii
cuMeicih.  Cr0ga HOZOMAYTH He TOJABKO TH WOPMEL, KOTOpHA ICIOCHE-
CTBCHHO TOBeNBBATH KOMY-THO0 3QIMUINATE KOTO-NUGO BB CHOLOMMOMD
OCYIIECTBICHIH €ro MUTepPecoBb, TO M TAKLT HOPME, KOTOPH:A, Hamp.,
3QMPENIAIOTh HAMALERLA, MOCATATENHCTRA, W60, YETANOBIII TAkII HOPMH,
IPaBOCO3ATeNdD IPEAYIPERAACT: HANAICHIA M IOCATATENBCTBA U BL
9TOMB CMEICHE «3aIUIIAeTh uuTepeck»; toumhbe mogn o1y Qopryay mo-
FOMAYTH BCARIA WOPME, JUIMB OHl PABOCO3NATENb, YCIQHOBIAA UXE,
PYKOBOACTBOBAJICA BN 3amuTUTh YBH-T0 UHTEPecs!, XOTa OH npej-
OJOKENIbIA 3aK0H0ATeNIeME UNTepech MIKOrAa He CYyUIECTBOBATH W
BOBCe He HYMEJNQJICA BD 3amuTh, wim Xord GH U3JamHbil BAKOAT OLLTh
a0COMNTHO HErOAHIME CPEICTBOME T BAUTATH NPeNT0T0:LCHAAN0 Hi-
Tepeca WM JAkKE NOBIEKD 33 cO0000 NPOTUBOMONOALHLIA Hambuennoi
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whau mocakgersia, mamp., NATALeHis o Hapyienia umrepeca. Thas e
verrhe @ BB TAKOME eMiexh Teopid 3aIIETH UATEPECOBT Te COACPRUTH
BT ce0b onpexbienis eymecTsa TPaBa, KAKD HTO BUIHO Y&E ML CLi-
aanaaro pame. Memgy mpoutumn, me Ge3purepecto 3aMBbTUTh, 4TO CTO-
PONIHER TCOPIM 3AIUTH HEJAnNo T MOBOLY BHIPAGOTRY TOBATQ FPAK-
TameRAro yaomemia kT lepMamim  yupera 3aKOIOXATENBHYIO KO-
MUCCIH, UTO Ol MOATach MpU BHpaGoTEE THXB NN HHBIND TOJO:K eI
PYEOBOACTBOBANACL e co0GPAKeHIAME O NPARTHICCKAXD HITEPECAND,
R PASCYE/IGMIANT WIOrO CBOACTBA, HWAI., TI0 nsphernas HOPMa TOILRID
GEITH BREIEHAA BhL VI0EeNie, Kakh JOrAYeckd meoGxouMoe ocabucrsie
Kanoro-au0o 00IIaro NpPHIIUIA HIH MOWATIA, W T. T. COOGPAKEHLAMH,
HCXOMAUIEME He W35 PeaNbIsIXh UHTEpecoBs, a HB8h TEOPETUICCRHXD
npeApascyAkosh U phponamiii BH JIOTHYCCKYIO nieo0X0ANMocTs U3nbher-
nxs nonoskenit. Memay ThHwT expa an KTO-MEO0 W3b CTOPOHHOKODD
TEOPIH MNTEPECOBH €TAND OH OTPUIATD o EREYeERili XaparTeps d0PME,
COBMAMITEIYG IO TARUMB, 1€ RACAMUMCA NPAKRTHISCRUND MHTEPECOBD,
MOTUBAMb.

3. Toymo TAKME HKAKON OPHCFERECPRESN0 He BOCTIOIL0BAICH OB
Teopieil SAIIUTH HUTEPECOBL B exriclh ompenbnenia OPANATECKIND
HOPND Ch TOURHE aphmin WXL NPARIUTECKANT PE3yNbTaTOBD, LKAKDh EpH-
TepieMD LT TIPH3IH LTl OTPUIAAL] IOPHIHIECKAr0 XaparTepa or
phanHENDs mopMb. MOTA OhL, AGATAI MOPMA IPaBsa Bela B IpPaRTIIe-
cEOMD Desyabrarh K, npserd) IMPOTHROMONOENONY samurh unTepeca pe-
syJpTary mig Opira mPOeTo GesMoIesHoK), HUKOMY He HY:KHOO HOPMOIO,
Hanp., MOPOMAAOME BMECTO  3AUIUTH uATepeca TOJBEO Jumiee Oy-
MArOMapamie IIH Te BHBHBAIOWEI0 JLERE ITOTO nocabacTBLA, IOTOMY
qro ee nel 06XOAATH LM TPOCTO (PAKTAIECEU Ie npawlomoTs, THMED
ne wmeibe oro me nombmano O CAMEME CTOPONHURAMD TEOpiu UHTE-
pecons MpH3AATH € TNOPMOI0 TIPana. Hurro ma pbah He OTIMTAETDH
OPUEICCEUNS HOPMB OTH TOpMB, He B IONINE IOPEITICCKON CHIIBL,
MO Teopiu HOTCPECOBD, XOTA OTO M BECHMA MOZHAA TCOPL.

Lare ompexhicrie cymecrsa IpaBa, ITa Teopia 11¢ MOHKETh OHITD
TPU3NARA YAOBACTBOPUTEIBIO. IIpapuipna IUmb T2, 3ARA0IAOMAACH
sk e, komeuno uspbernad om0 €A HoABIemA, MBICID, YTQ MOPMAI
npaBa BL HOPMAIILIONMb cayral me OC3MOTESHH, Wr0 orh JOCTARNAIOTH
DASALING JIUNAMT DA3THIL BHTOAE, BORMOKIOCTS  VAOBIETBOPEILA Dad-
HEXD NOTPEOHNCTeH U ocyINeCTBIeNis PAsMEIXD HITCPECOBD (*iT0, BIPO-
qeMT, OTAOCHTCA N KD HPABCTREHIOCTH); B nipexbraxs ke rocyAap-
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CTBERITON OPraHu3allid MOJAB30BAMNIC DTHMU BEIIOJAMH SAI[AI[AETCS MO-
FYIIECTBEHIION FOCYAAPCTBEINOI0 BIACTLIO ‘).

By cBasu c¢h OCHOBHOH TeOpioll 3amATH UNTEPECcOB 3ACTYRUBAIOTH
ente ynomuaanis Asb Teopim, npefcrapiaonia pumousmbrenia aTof
oCHOBIOA Teopim M UMTOWIIA § HACH BECHMY BHIMONIUXCA NpejcTaB-
tened—NMyponuesa2 u Hopryrona.

Mypomiers HCXOAUTH, KAKD WAL OCTOBIIONO HCMENTA NPaBa, U3
nmoHATiA saurl. Owe Pasabaaers 3allUTY TIPOTUBD NMOCATATEALCTRD Ha,
ABa POZA, CMOTpPSA [O TOMY, UmerTh Ju xbio 066 OTpPasKemin Mmocara-
TEJALCTBD WIM YCTPAHCHIH INPeNATCTRIA, Jekamuxs ok ganumaro oOme-
CTBCHHATO €003, WM K€ 0 3aIATh NPOTUBD MOCAIATENBCTBD, HCXO0-
AANUND OTH WICHOBL CO033. SAIUTA BIOPOIO POJAA, T. . OJHAND 1je-
HOBL COK31 TIPOTUBL IPYTHXT WICHOBD TOr0 ke c00sa, OHBACTh Ie-
OpramuzOBaNIal U OPraHH30BAHHAL, T. €. CoBepimaeMad sapanbe omnpe-
abaennsivd opramaMu TIO ycramobienmomy nopagky. [lpaso m  ecTh
OpPramu3oBaNa:l 3anyITa BTOPOro pPOfa.

JTa TEOpLI 3aRIIYAETh BE 60T NMegocTATLA TEOPll, HUCXONAMUND
U3h TOTLATLA FOCYAAPCTBA, B TEOPId, ONMpeTbLIOMuUXT HOPMEL IpaBa M0
UXD CANRUIM HA CHyTail HAPYMEHit, IO rIaBlLlii MegocTATOKD ed Co-
CTOATH BEH TOMbL, 4r0 06C3D. IOCAMATCILCTBG U HAPYIIEHIA €6 e TOURM
spbuia nbrh u upanayona eosckws yIycRaers Wsh BULY NPaBo W Ha
mbero ero crapurs Th ALiiC¥BiA, KOTOpHA COBepIIAIOTCA JIOABMA Bb 3a-
ATy HapyHIaeMaro mpasa.

HopEynoss HmCNOMIT H3H HOMATIA HOTEpecoBh, mo Ha wmhcro 3a-
IMUTEL OHB CTABUTH Pasrpaldyeile CTAIEMBAIOUIAXCA unrepecosb. O
HpPABCTBEHHOCTH MPABO OTIHTacTeA ThME, UTO HMPABCTBEHNNOCTL COCTA-
BISIOTH HOPMEL «OLBHKR HMTEpecoBn», NIPABO sKe—THOPME pasrpamnve-
HiA UATEPECORT.

«Taxums 06pasoMb pasidvie MPABCTBENNOCTH W NPABa MOKETH GHITH
(opyyrapoBano ouens MpocTo. Hpazersennocrs jiaers oubmky unrepe-

1) Cn apyroii croponut neanan e 3aMhTUTL, UTO CETECTRETIRLIMIT HoCahCTRIsMI
HIA coo3nukaim noaspbnin ma npano, Kaks 1A BaUNTY NATEPECORTD, ABTTIOTEH
IONNIO-OONOPTYMIICTNIECIi0¢ W MATePIANNCTHIeCKOe BT, O0LaenmoMs eMucah aroro
CIOBY HampaBlenie IOPACNPYNSHIIN, CKIONNOCTL OGTLACHATL pasBitie mpana ¢b
Touku 3pbuin sromermueckNNn erpesmaeHiit m modkan emapHArO, MOTYIIATO MO0
HIPORAGAATL CBOT MOTEPECHl, CHRIOHIOCTL IIeé BHUABTL mnpaBa 3a €ro 2aluToN, OXIO-
CTOPONIHE yeMaTpHBaTh IEHTDPH THKEeCTH IIpaBa N TIPOIeCCaxs, HEKaXs, cyaetmoii
gamarh W 1. . mw obeymaarn omghanliLiT HOPMI CB CYZEGHMO-IpONSCCYAALNOil
roywkn 3phmia,
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cOBh, MPaBo — MXB pasrpammuenie. [axs yeranoaenie whpaaa jnd
OIbAEE MAIIEXD HATEPECORB €CTh 3ajada KakIOH APABCTBEHHOH CH-
CTEME, TART YCTAMOBIENiE UPHAIHNA LT PAsrpanmyenla MATepecoBb
PAMIMYARIXD JTHIHOCTEH—eCTh 3a]ata NpaBa» )

Jra TEopid BHIOAHO OTIHIALTCA OTH npefsymeir Thyn, 110 MHo-
matie mpasa BDL Teit He sambigerca monariems samurel. Ho m oHa
e MOKETEH GHTH ITPUBHAHA YIOBIETBOPHTENRHOIO.

Henpaa He 3oMBTHTH, UTO U BHIPAKeNie «pasrpammienie HHTepe-
COBB», Kakh U «32IUTA HHTEDPECOBD», €CTh ckophe 06pasHoe BHPAKe-
mie, BemReNn TOUHHA HAYTHHA TePMUHD. Kakb pasrpamAquTh HATEPECH
IBYXD M RECKONLKUXD UG, 6CIU HHTEDECH CTh TICHXHYCCKLA SBICHIA,
SBJeHis BEYTPEHHAr0 Mipa (oITymienie HoTpeGROCTH BD qeMp-1100, X0-
rhiie wero-m6o), ne uwbiomia MpoTAmenid, merbiumiia o 1. 1. Heassa
OTPHEIATH, MTO NPABO OKABEIBAETH BECHMA BAKHOE BIiAHIE T HHTEPCCH.
OHO TpPese BCETO BHSHBACTS, CTYARATH TPEIMHOIO BOBHUKHOBCHILI pas-
HoOOPASHENYD HuTepecons. Hamp., mpasad m NpeHMyIEcTBa, CBASMIAAA
BAKOHOJATEIBCIBOMD b H3BEETHOI0 gIOMKHOCTEIO; € MPHIALNCKHOCTDIO
b MeRBEIIOMY €OCHOBIO, €Bb NOMIAHETBOMD, Cb maplernpMs 00paso-
BOTeNBHBIMNT Men3oMs (Hallp.,/AITecTaToMs 3phIocri) BRI3HBAKTD UOTE-
pech JOCTUCHYTH DTOH JOKKHOCTH, MEHALTSRIOCTH KD COCIOBII0, TON-
pamcTBa u T. A 1IpEsHadie,npasa wacTHOR cOOCTBEAMOCTU BLISEHIBACTH
BT, JMOAAXD MHOTO TAKMXB CTD@MIEHit ¥ MATCPeCOBD, LEOTOPHIE 0K He
BOSTAKIM HPU OTCYTETBIM 3TOro IOPAIMIECKArO VIpE:KeH HIA B
Toms cayiab, eeqm GEINEONACTD npumkuenis HOPML O TACTHOM c06-
CTBONINOCTH OLTA GBI, IAI., OTPAHIUEN IBMKAMEIMI BEIAME, GCIH ORIl
Geul0 oTMbHENO npaBo cOOCTBENNOCTH HA HEABMARHMBLA unhHig, ccnm OH
6ro otvbineno wam mambmemo macabjacrsemmoe upaso W T. I 3a-
HOTCPECOBAINOCTD MUOTUXD JIOJCH B cGepessenii, TPOUsBOACTES 1 1a-
LOILTGMIE XORARCTROINEND GAarD He 0ABUIACh OH BOBCE MM TOABM-
jach Os 8D memrbe muremcupmoft gopylh npo OTCYTCTBIM LPABA YACT-
Hofi coGerenmoeTH ¥ T. A 7). Jlpyric MmTepeck HOPMBI HpaBd 3acTa-

1 Koprymons, [Terrnin mo o6meit Teopin mpana, 5-e mam. erp. 39.

?) BecoMa HONPABMILIMAME EJHEFCH HAME IOIFOMY yroepmaenie [apeiica
(Encykl. § 5, erp. 16), wro mpaso me BLI3HIBACTH HOBLIXE HHTEPECOBD 5,TO9NHO
pare Kah CThOa caga Te COaiders NPOCTPAHECTDa Caja®; a TOILKO OTpPailmin-
RaeTh CYNIeCTBYOLIie AHTEPECH, BHYTPH OIpaju rapaErIpyers H 3aIlHINICTH
nxT, Birh 9Toi rpaENNN OCTABIASTH WITEPECH Geap asamumir (ydurch die Norm
wird das Interesse abgegrenzt, innerhalb der Abgrenzung geschiitzt, garantiert,
ansserhalb derselben ist es nicht garantierf, nicht gesechiitzt®). Ilpocrpamerno
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BIAIOTh UCYE3HYTH, HAMD., MOPMH IpaBa, sanpemanomia u3sberusta xhi-
CTBLA, HPUBNAONIA HexbHCTBATENBIEIME  U3BhCTHLL enbaku, jramongi:
HpaB0 HA obparioe BoctpeGoBamie NE3AROMHO JOGETAC0 AMYUIeCTBA,
MPEANUCRIBAOIILA MAKA3AHA 32 DASHHA BPeANBEL JBAHLT, —IpeayIpeds-
AQUOTH TIOABACHIC DASHEING UHTEPECOBS, MOJABTAOTE UOABUBIIIACA XO-
Thid U eTpemnemis, UCKROPEHAIOTH: BrOUCTHYCCKIC M ANTHCOL(AJNBIHE
UNTEPECH, CIOCOOCTBYIOTEH 3aMBIh WUXT 3aKONHNME H COrTACHEMA €D
Oxaront oOmecrBa untepecamn. [Ipano, raxbe, cooOuers HOTEepecaMb
AIORGH COrNMACHO® HANDABNCHIE, BB DTOMb CMHCKS OGLOUMACTD HXT,
COeIUNACTD, CO3ACTE OOLIMOCTh HUTEDECORD, OPIamuaysn, Malp., Jojieil
Bh COIO3K, DOAOBLIE COIO3MI, CENBCKIA OOIICCTBA, 3EMCTBA, FOCYIAPCTEA,
TOPrOBHA TOBAPHULECTRA, AaRIMlouepusia Eoyuaniu. Hmorga e mopmar
TPaBa  PasPymarors CONUIAPHOCTL W COTIACI® MIITEPecOBh, MOPOMAL
BPAKEONKe UITCPECH, PO3Nb M BPALAY, WA, BH cayual mecupases-
JUBRIXD  pasigdii u npusmaerii. BoeGme Mpasy moxmo cnbayeTs
HPUIHCATH BECBMA CYIIECTBEHNOC 1 ‘Pasmnoobpasmoe posrhitcTeie na ui-
TEpeCH, MO TOJBKO Takle BIAW BO3LiteERiA, kotopue coorsbreTByIOTE
NpEPOAs MHTEPEcORS, Lakb HCURMMECRUND’ ABICHIA, MOABILTONUNCT M
UCYCBAUOLWXD BO BPEMeNH,s HO\ICWUPOTAKCHIIEIXS B IIPOCTPancTnh.
ITooromy wommo Grito GAL,ckasathy, uro IPABO BHBHBAET, uU3MBIIeTS,
YCTPANAeTh UHTePecEl (Wny ‘BQOOWIC peryImpyers HUTEPecH), HO TOBO-
puTh 0 pPasrpamuuefliz UATEPECORT MP2BOMT cb Toukm 3pbuia crpord
nayunoil TepMANOIOri eInd Ju yroGHo.

[onoxeuie, wro WOPMEL LpaBa ecTh HOPMBL PASIPATHTICHIA nmepe-
COBD, 1109T0OMy cabiyerh cropbe nmomumars B ToMB cMeexh, uro sykch
umherca Bb By pasrpamrienie oGuacteiil BRRmIIro ppoanienia mare-
PecoBs, T. e. obnacreit, BB uperbIaxs KOTOPOI MH MOLEMS COBEPIMATH
“ ﬂ%iﬂ, BHISEIBACMELT OMIYNIENieNs uATepeca, Wil Thiicipia, mampa-
| BAONIEL Ha OCYIUEcTRICHIe unrepecons. Ocobermo XODOHIO U Henocpe-
CTBCHHO MOGKHO, Hanp., DOABECTH TOXh TAky0 gopmyay Th nopmer npana,
EOTOPBIA DCryNUPYIOTH HPOBENCHIC H NPOBGPRY IPANMIT MO3CMEILITEINT
BIEHIA, BB Goxbe OTBICYCIIONT LIEPEIOCHONE cMBICHh; BOOGNIE HOPMET

Caxa MO0 OPDAHAYOTL I Pa3rpall IaTh 3'3&160}_)0.\1’]5 nan crbuorn, noropan me
CO37IaeTHs NMOBard IpocTpamcrBa. Brn obGmacrn ko NUTCPECORT NAOGOPOTT, MOKIO
BLI3RATL IIPARBOMT HOBEIe ONTCPEechl, HO XBEINTL X7 na "MeTH OrpANI' IABATL
meperopoikaMit nennads. Gareis TMENPABIALIO MePeIOCHTh ITPOCTPAHCTRETILI Tpej-
CTARIENIA N MCHXOYeCKis sinfenir.



\JI
— 123 — 5
\
0 YACTHOM COGCTBEHHOCTH H, HAKOHEID, pooOue Th MOPMEL, pe3yibra-
TOM® KOTOPHIXD ABIACTCS HCRIOUUTENLHOE rocnofgctro # csogota Lbii-
eTBifi Koro num6o Bb Karofi auGo ofaacTd Cb HCRAIOUeIHeMD JPYruxD
OTh BIOpA&EHis Rb DTy OOIACTB.

Bi oroMt cMmicrh mmorie MpeACTABHTENH Teopin  CROOOJIR purbaa
CyLIecTBO TMPABL Bb pasrpanuuenio cdepn cBOGONE, BT OTMEKCBAI
KOAIOMY HITURUAY cepat cBoGOEIXD AbitcTBIM, ¢R00OAIAr0 TpOosABIe-
uig pomu. 1o Taxoe-Bosspbiuie HA CYIIECTBO NPaBa U BB TOML cayiab,
e Ho MHETO TIOHATLA BOXA H CBOOONE [OCTABUTL jonaTie MHTEPECA,
e orsbuacrs sagawh onpegbienii cywlecrBa mpasa IO PABM'IIHMD
nputunaMs. Cb OfHOA CTOPOIRL, MIOTISL HOJMBEL MPABCTBEHIOCTI BEAYTD
KT TOMy iK€ [esyAbTary, ¥60 ¥ HPABCTBEONOCTH NPEIUUCHBACTH 6
erbemars 0ea oCHORAMiA cBOGOANAr0 OCYIECTBICHLS MHTEPecoBL ApPY-
PEXT, JHITh, [€ BIOPrarscsa Bh chepy ocymiecTBAeHia UXB HHTepPecoD,
npe;iOCTaBuTB razroMy msberayo edepy ¢ROGOIHACO JBIGEENLI H Y03~
Jmmopenia norpedHOCTel, CD Epyroft ake CropomEl HOXh pasbapaemyo

QopMyny me_HOIXONATH miorid HOpMBl WpaBa, BH YACTAOCTH, TAMP., ok
KOTOPHA BeAyTh He Kb pasrhaenito PASCPANU LTI, & Kb COGNUIe-
mio moxed ).

Mano TOro, moghk 3ary feopino e ITOJXOAHUTTD cOOCTBEHHO HH OJIa
mopMa IpaBa, eciu HybEh BB BULY HC PEIYISTATL. CJIOKHATO KOMILISECA
NOpMD, @ WMEHNO ORIBABIGE MPOCTELIe SNEMeHTH  HTHXDH KOMIICECOB®,
OTXBIBHELT [TPOCTELT (HOPMEL. Taxia mopMel RoBce 1i¢ BCAYTH KB TOMY,

yroOsL 003 ML, OTPUMATCNBNEIA U IOJNOKUTEIBIILIA cyOBeRTH, IOJYy-
M OPUAHYECKYI0 BO3MOMIOCTL BB uapheTnHXs TPAaHUIAXD OCyIlle-

3 X-

1) KopkyHOUT, DOMEMA3HPYH MPOTHDD reopin pasrpammgeniz edepm ¢BoOO-
11ar0 OPOABIEHiA BOWL, TPOTHBOLOCTARIISTD eii 70 nO3pameHnie, TFO ,OPHATHEE
erifi MOPANOKE IPEACTABIIETD MI0MECTHO TARMXD npannh, KOTOPLUL phurmrennio
e MOryTs GLITL TPiyPOUeHH Kb ONIIOMY oupeshaenaoMy HIIABILY... 3amtna xe
BOMA MITEPECOME AAETT HAME IMOANYID BOSMOMHOCTH OOBACHATH ITOJODILIA ABIE-
min Gess wmomoun gunuiil. Bomia eern HMPHIYIAEHIOCT WHEIABOIYANLIAT0 JYyXa
Hnrepecu wofonbra, MATPOTADD, B earoit mesiaumTeasIodt erenern onpephagiores
eT0 MIINBHAYATHI0N OpraHnanIiei. Hantoasoms 92¢Th MITepecosT Tenonbra 18-
jAercs OPOAYKTOMD MIFIIL ero Bh obmectab m noroywy mymbers 0OLeCTBOHIIRIL
xapaxreps®... (erp. 81). B 5TOMT. PasCy#enil CHPHBAETCA JOTMTIecKad MOTOH-
toetn. He TornKo BOIA, 0 W IITEPECsH ,eCTh IPHAJLIHIOCTD IR ML
Ayxa'; W BOUA M HATEPSCT Wh TO O BPEII BE smaquTeIRHON crermedn oupexh-
AHIOTC HANISHD FRIFBHLIO BB ofuecrnh. [Tomaria AHANBHLYAIGHOCTH H o0 mecraeH-
‘néern mpnwhnenu 3xhch BB PASIAUNNXT CMECTAXD RD BOnh T MATEpecaMsb.




CIBJIATH CBOU HHTEPECH, ITOOH, BHPAKAACE 00pa3N0, cOOTBETCTBEHT0 Xa-
parTepy pasupaeyoii Gopmyas, mo cpegunh Mexay numu BO3IMUENA «JTE-
Peropofta, Meika, 1MOrpaHAinad 9epra, A0 KoTapoit ofa onu _Morm 6t
AONOTUTL NIPA OCYMECTBIEHIM CBOMX® MATepecoss. Hamporuss, mra or-
purarersnaro cyonesta orAbabHAs HopMa npaBa umbeTs TOIBEO OTpU-~
LATENRIOE 3MAICHIE, COBMAETSL A ICrO TONBEO MHIYCH, LT TOX0ME-
RUTENBHAr0 OHa HMEETh TONBEO MOMOKATENLHOR 3MAYCHie, 1I¢ HATACACTT
THURAKOTO OrpAuMieHid, TpeOyeTh He OrpaHmyennaro, a Gesrpanuimaro,
T. €. TIOMmaro OCymecTBiIeAid cooTmbreTByomaro ero mpany umrepeca.
Hanp., mopya npaga, upejmncaBanomas AOIUERAKY YILIATATEH CBOM JOALT,
nanp. 100 p., xpexmropy, me YCTAHOBILIETT Medcy NUMU Lakoit Jauoo
MEICAUMOH FPAHMIEL, KO KOTOPOH KAKIBIT MOI'B OB 1A OCHOBAHIM ed 0cy-
MECTBIAT, CBOU untepech. Bwbero pasrpamwienia oma mpoussomurs
TOTh fiperts, 1T0 wHTEpecH EpexuTopa fomyumrs 100 TomEems GETD
YAOBJICTBOPEN's BHOXNE, X0 moXuaro HACHINENII, MOKIUES e TONLLO
00peMCHARTCS, TOJABKO TIONIMHACTCA, MHe, MONYYAd N2 OCHOBAIIM 5TOM
HOPMEL HUEAROA ADCHH JIIa OCYH[EGPBIEHIS, CBOMXT MHTEDEcOBD. Leau
BL cayvat jpoura pXBTE «CTOMLIOBENIE) HUTEPECOBHY, T. e. MPEJLImona-
rarb, YT0 NOMLKHUKD M€ XQYeTh MJATHTL CBOErQ ,10ara, T0 HTOTH WUmTe-
pecth Joamens OwTh BIQIHE. MOTABTCIE.

Rants u apyrie Mpexcrapnrenu TeOpin ¢BOOOJH BHAATL CYIIECTBO
npaca Bh TAKOND YCIPOCHIN OTHOMIEHIH, B TAKONT peryidapoBLHiM 110-
BCACNET, YTOOH €BOGOX@™OTHOro conMlmaiacs co CBOGOAOK JIPYTOro,
TT00H KURAR AMEIS BB usBBCTHHINT Tpalunaxs cBow chepy cBoGOJH;
TOMIO TakAKe MO TeOpid PASrPAHUYCHIA HOTEPECOB  «OCYINECTBALTI0
HITEPECOBD RAMAATO ROMLENA OHTH oTrpamduena ussherdas edepa, uitm,
APYIEMH CTOBAMH, UOTEPECHl HTH I BO3ZMOLHOCTH HUXD coBMLCTIATO
OCYUECTBIACHIA JOJEHEL OHITH TAKh WM HHATE PasrpaHmIcHE» ).

J10 BrIONRE NPABHIBNAA W CHMTATHUNAL WAL, KAKh IDABHO-MOJTH-
THUeCEIE mocrynars. Oua, panhe, mecommbBrIO Bh GOTBLISH MM MOHL-
Melt CTemen OCyWECTBIACTCA Bb KALIOH cucremb TpaBa, Kakd po-
AYETH, KAKb Pe3yAbTATh CHOKNACO KOMINERCA HOPMT M NPABOOTIONIC-
mifi. 100 eciw BL OZHHXD NpPABOOTHOMIEHLINT BRICTYIIA0 TOJABLO B%
EatecTBl OTPUIATENBHArO, CBASANNATO, OGPEMENCIAro cYOLEeKra, 3a TO
BRL Macch ApYrux® NpaBooTmomeniit 1 —morosEHTeNniHil eyOnerTn. B

) Kopxymons, crp. 39.
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pesyasTarh; BEIXOAUTD, YTO Y KAQACAAL0 CCIL €BOA cepa VPUIHICERAro
rocogcTBa, coBMbIanmaics ¢ OPUNLICCEINT TOCIOCTBONE IPyruyh
BL UXE cfepaxs. Ho 9TO MMEHHO CIOKHAA PE3yNsTarh wbaaro Kom-
TLTEKC npasoorromeniii. Orgbiusioe e npasoorHomenie (4 cootshr-
CTHEHITAA NPOCTad HOPMa MpaBa) € Bh CHIAXD CO3ATH TAKOTO ad-
Jexra. Ouo me Jnaers cpasy ussberuoi abpEa AKTHBA 000UME CYObel-
TAOML, 2 HAIPOTUBDH ONHOF0 OGPEMENIerh MACCUBOMD, APYroMy AAPUTD
axtuED. «CopwheTiiaro OCYMECTRICHIA JBYXT CTANEUBAOUIHXCH HHTEPE-
cOBp» HYTENMDb OTMENkeBaHid 000UMb HITEPecaMsd spbermaro npocTpi-
crBa nrhiferBia mpocTad IIOpMa TpaBa, OPOCTOE IPaBOOTIOMEIe e
SMACTL—W @1 CYIIECTBA MBHl NHUEOT)[@ He MOAMEME Cb TOMKH apbiia pas-
rpamrienia cfeps BoIM MaM ceph HHTEPECOBD, GyneMb I Mul Ipu
9ToMDb MMBTH BL BUAY 321ayy HOPME NpaBa, HXD copepikale, nXb HPAK-
TUUECKIA pesyJbrart WIN b IIpELBOCOBlLELTBJIBﬁ.
// Eemu me uwbrs BL Bufy He onperbiemie nouaria mpana, a Gowbe
CKPOMIIYI0 M JETKYH 32Jady YKasamld OJHOH WL\ BAKILIXL NAPAKTEP-
MBI MePTh NPaBa Cb TOUEM ero SHAUCHLA JUIA SKUSHU yenoBluecroi,
TO, FOBOPA O DASTPAHEYENIH C(ePBseBoO0s, UNTEPECOBD ML T. I,
ma peGlakania oAHOCTOPONHQETY IhayeTs YIOMANYTL DPANOMD Ch Pad-
FEIMTEARI0n U COCTAMATCAbHYIO (PYNRHI0 upapa (KAKB MEL OTO cnb-
JAJM  BEIUIE).

o BooGme Bn @6aacru Tpasa yaoOmbe um npaguisile rosopurs ie
o ponk m cBoGoxl M e 0B BITEPecaxs, a 0 MOBeeIil, 0 nBACTBIAND U
nocrynkaxs. Hopms Ipasd ropoparh BOBCE HE 00 Unrepecaxs (e~
aafie BEITOAH) U I 0 CBOOOMIOR poub, a o AbACTBLANG, MOCTYIKAXD.
[Ipaso BoOGmIE HE 3AIPEIALTD YYBCTBOBATH Kakie YrogHO MHTCPCCH U
[IePEIKABATD KARLA YOO BOJICBELI neiskenia. Op Apyrofl CYOpOHH UPABO
fe maerh cOOCTBEHNO HHEQKOMY wmiepecy carte blanche pua ocy-
wectienia. Jbno 8L nopejenid, EOTOpoe MOETD GHITH HPEAIHCANO,
HO3BONEHO WM SANPEIeH0, COBCPIICIHO HesaBUCHMO 0TD TOTO HITCPCCLR,
KOTOPHIMDL 0n0 BhsaBaerca. Hamp., BechMa HOTCHCUBIO NPOARTACTCH U
unbers cylecTReNnoe sHAMNEme BB o6mecrsl unrepecs mHagupn. 1o
MPaRoO Ti¢ rOBOPUTL 00h DIOMD unrepeck. Ilyers ceGh oHB OCyLIEcT-
pisercs Gesrpauutio 1o upioGpbrenia HecMBTHRIND GOraTcIBh, 1O 33~
npemaerca Epacts, 0OMAHbBATh eiC. U NPUTONS ITH pbitcTBin  3anpe-
MAIOTCA 1@ TOJNBKO TOTA2, CCHM OHU HPOUBBOJATCI JUIA ¢0GCTBEHHATO
0GOrAlIesL, M0 M TOAZ, CCIH OUH NPOUSLOJATCA USL MEHABUCTM Kb
MPOTHRHUEY WM M3h JKEJIAHIA NOMOTL TPETbeMy JMILY. Cp ppyrofi cTo-
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POHE, oTH ALACIBIA 3anPEINAIOTCA HE TOJNLEQ MPU TOMT YCIOBIH, UTO
NPOTUBIURD 3AMNTCPECOBAND BL CONPAlleHI CBOCrO MMYyNIECTRa, HO
A2%e BT TOMD caytal, ecmu Gu oirh moueMy JauGo uwmbab uaTepecs
MOLBEPrUYThCA Lpaxh.

Ilparo perymupyers - HeiocpeACTBENIO Ile HITEPeCcH NAlH, 4 T0-
ETYIEH, W 5T0—)B% BOIM PASIHIAELL. —

Ha pagy en Teopianir ¢BOGOXE! M UHTCPECORT HEABSA HE YIOMAHYTH
ele ABYXH TeOpii, snavenmic Rouxt BT auteparyph me uwbio u e
umbers xapakrepa MOAMEIXD TeUeNill, WO 3aT0 OTMIACTCH OONLIMUMD
[IOCTOAHCTROMD.

Cioga ormocarea Teopis HOP:AILA U TEOpis MHUpA.

Ta meicas, wro mpapy cBolicrzenua (\WuEmiA yHopagouenis omie-
CTBENHON SKMBH, YTO NPABO AOCTABIAET: JIOJAMT GHara OPOYHAro Io-
PAAKa, MOJb30BATACH BCErJQ U NOAB3YETCd I TCHepsh oOMIMME NpUana-
HiEMb CPEAM IODHCTORB. OT0 BEIPAKACTCASNAKEwBL OGHICHHOH TepMu-
HOJNOrIM IOPUCIPYALNIIA, BL KOTOPOA(Ha Py .60 CIOBOMT <«IIPABO»
i BMLCTO mMero, Kakt paBmosHavailiee BEpaikerie, TpuMBIAETCT BH-
pakerie «mpasonoparors» (Rechisordnung). :

Towno rarme mouBSYeTCA OGUUMS NPHUALICL M T3 POJCTBCHHAS
uiel nopsgra Meeas, urel mpaBORAOCTaBIgerh uelorbuecTBy Gaara
MUPHAFO OOIEeRUTLA.

H sors aru nmuew’ upuwbuaidrca MIOPMMH YVIeHRMH BT Katecrnh
dNICMeNTORS oupexliaeniy NomATia npasa, IpUIeNMb O0HKAOBCHHO HACA
MUDA I UJed nopajka coeguuaotea Buberh m moayuaerca xapaxtepu-
CTURa TpaBa KakDh «mopajaka mupar» (Iriedensordnung).

Bs xauecrst xaparrepueruru nocabcTsiit passuToli  UpaBoBOM
OPramusaiid 3T HOJOAEHif, BT 0COGEIHOCTH MIET NOPsLE, BAKI0-
A0S BL ¢e0b necomnbiuno nhamma sercau u BosGyamaaors Menbe co-
MEbUIA, newenn Gowbe OZMOCTOPONHIA W IPOUBBONBHEA TeOpiM pas-
Irpanmienis cfepn ¢BOGOIA HIH HHTEPECOBD, OXPAUE CBOGONLI, SAIIUTHI
UHATCPECOBDL U T. II.

Ouu 0GHUMAIOTH HE TONLEO «pasrpaligvicHie», HO U COGNHUIeINie, Iie
TOJLEO «3aIUTy», MO0 H HALI0 YCTPAHENisl TOBOAOLE JULI HAUAACHIA U
CTOJRHOBCHIA, a pasuo u TE ofmacty npasosoit oprammsamiu, rak Bo-
00UIe NPEACTABICHLA [I0CATATENLETE:, CTOJKNOBENIM, 32IUTH, pasrpa-
nuenia ¥ 1. 0. ue unbors mouss, uo Thuk ne menbe cyliecrsyers
NOTPEOLOCTs BT yeranosueniu onpegbaeunod cuctemsr pbiicrsifi (uamp.,
onperkrenaaro mopsaka npenojasauis BL yYeGHEIXD saBefeHiaND, Ompe-
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abuennaro wopagka ALJIONPOMBBOACTBA BT PAINKNT  AIMHTHCTPATAR-
UBIXD YUPEKJEHIAND), U STOTH onpexbiennsii HOPATOKT YCTAIOBIAETC
NPaABOMb.

Jlnia npasa, Kakn GBIO NOAPOGHO YKA3amo BLIMEG, BL CHAY ATTPU-
OyTURNOA TMPUPOAB TOPUIHIECKENS AOPMT, BECHMA XAPAKTCPHO CTPEM-
JeHie KL YCTAHOBIEHIO HOWNAr0 MOPAIKA I OLI000PAZHAre MAGIoHA;
T2 e arTPUOYTHBHAA (YURIIA [paBa coo6ImaeTs emy oco0yln rof-
HOCTE, KAKD DJIEMEHTa ¥ CDejfcrBa OOGHIECTRCHION OpPraHu3allin.

Xopomeo €TopolIoI Teopiit MOPAILa H MHDA ABJIIETCA TAEKE TO,
410 ol ropopars He 06T uUHTepecaxbs, a 0 IoBegemiu Moged (uopa-
IOKL ¥ MHDDL B OOIGHHUTIM O3TATAETE COOTRLTETBENHOE IOBEXes
PPAMIANE), T. e. 0 ALACTBUTENBHONE NpeaMerh NPaBoRoil HOPMHPOBRA.

Thur me wenbe vL wavecrsk onpenbremii mouaria npasa wax 3Je-
MEHTOBD TALOBHIND U HJCH TODIAK? U MUpa JOALNE OHTH OTBEPrAYTH
ne o6HWME €006ALCHIANT, YRASALINMT 4BEIMA) (cTp. 106 u cx.) *).

§ 11 3armiouenie.

Br rnpersiynuxs ouepraxs (| MEFSHOIRAKOMUIHECE €L OCHOBHEIMY
UeAMH, ROTOPHIA (MIEOCO(EL MYOPUCTH [MEITATHCS U NETAMOTCA YTHIA-
3APOBATH ML YCTAHOBJCIUS MOMEARA fpasa. Honoikenuas KpUTHE MXT
coxepkuts Bn ce6l w_onfmky Toil MaccH NPeATOMEHNEXD PASIEINY
asropamu onpexbaenifi nonATIAYIPABA, KOTOPA: OCTABICHA HaMu 6e3b
0c00aro orxbasnaro \pascMoTpboia: GONBIIUICTBO KOWEPETHHING OM]e~
Abaenid OpeicrasioTENPASNNA KOMOMUALIY VEASANNEXD HACH, Kakb
CJHArAGMBIND 9JIEMEHTOBT, YIPUUCMD II0JYHAIONiAcA BEL BULE CYMMEL onpe-
Abaenia mopuach KOCTUCAIOTH TAKON JIMHBL, YIO ViRG CAND IPUYYILJId-
BRI BOBINHIA BUXTL TARHXT GESKOMEMHHNT onpexbieuii mpeieraBiserhb
uaragpuoe cpupbrenascrso GBAcTBIE ¥ SarpyAICHINA, HMCIBITHBACMBIND
IOPUCTAMH, «MIYIUMU onmpegbienid I CBOCIO HOHATLA npasa». Ta-
RUXDL IAUHIEXD g Goale Epariuxt KoMOUHAUEH pascMoTphinibxt
HaMO 2JCMCHTIOBRD HACOMUICHO USPAANOE LOAnvectso. Kro Momuo ObIO

1) Cp. mawcke nrame erp. 26 0 ¢, OTEYMA BIYHO, YTO MPABOBHA HMOPML 30KTIO-
HaIOTE BB ¢eGh u nouny pan paspopa n opaske xpounoupoapris. Junmin mswheruaa
CHOCOAN OPraHM3aMid cIIOCO0H HENTPATIN30BATL ITY ,B3PLIBIATYI0 cHIyY IIpaga.
Br wmempynapognoii ofnacrm m Temepn mopapows n Mupt uws secnMa pbanoii
dopmb mAapymraxres Bofinamm, U UPH TOMB OTH Bolinw HEepPhaxo uhBnBaTEH
AMEIHO OPuBOBOKN IICNXNK0I0, LpasoBRMI yOhikjeniasi, OpaBOBLINE pa3mpasie-
Hiears Il T. IL
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OB JITEO YBCJMM'MUTH LYTeMb cocTaBrenis THXL komMOUUAiE, KOTOPLIA
emie e OpTd UPeIIOKENH, IHpuyeMs &Id o0JerieHis sTofi sagaum
MO:KHO Onio Onl myBomieca BL PAcnOpLECIIN HIAEMEHTH 0603HAMUTH
Gyssamu ¢, b, ¢, d, e u T. A, BROHCATL Beh BOIMOKIELL NBYWIGHIEL
(ab, ac, ad, be, ed...), tpexwienuna (abe, abd...) m 1. L. KoMOuHaLin,
UL MONYICANRING DAJOBD BHMEPKMYTDL TH KOMOUAALIM, KOTOPHA 3aLM0-
HAI0TT MCKIMIOMAIONUE APYID APYra dieMents (manp., ecam b =1 - ¢,
seh xomGunaniu, rab b serpbuaerca ¢n €) u mojcrasurs noToMs Babero
OyrsL coorsbrersennna enosecnsa Gopyyas. Ko raromy samriio coG-
CIBCHIIO U Telepb yae CBOIUTCA TeRyllee IIPOHBOJCTBO oupepbicniii
NpaB2, TOJABRO KaXAE asrops npoxbimBaers BechkMa MEZHAYHTENLIYIO
JOMO OTOH 3J4UM, COCTABIACTE M OTCTAMBACTD OOGLIKHOBEHHO TOJIBLO
OAIY U3T, MACCH BO3MOEHKXG KomOumauii (lepuurn, koropmii orcrau-
BaIL IPABUILHOCTD UECKONLEUXD pasmrunsixs | onpexbnenii — phukoe
UCKIIOUeHIe), npwieMDh Hephbako ne ¢oGaONaeica VEASaloe BHINC
NPABWIO 00D YCTPAuCHIM KOMOUHANfY COIePRAIMST B3AHMIO UCKII0-
qaomie Jpyrs apyra saemeutir ') HoWkaria 6 komGuHamim 3roro
POja HH NDEACTABIANM NPE/I0KEEIPRIA N0 TACTOANALO BPEMellH MU
MOTYUIisl MOABHTLCA BH OyXydieMs  eupepbienis mpasa, 0T6 co:keris
OIUGOMNEIXD Wl UOTYYETCA U MOMECTH MOJNYIUTLGA TOIBKO CLOme-

) Bt uonoe Bpems| pacupocTpanmiacs Moga Ha Taxii KOMOHIAIN, KOTOPLIL
COACPHATE T. H. pMaTeplainune’ npusnakn 'L coegHHENIM ¢F ,fopMaabuiiMm®
umt Ge3n rakonnxb. Ilogm ,Marepinnmnvmu® onpembiacnismu nom nnesmentami
onpehacuiii o6nEIOBeHHO pasyMBwTs yxasalin ma »IPARTNYUECKYI TONB3Y* M
nILas® npasa, Tacia me onpegbaenin uam onementar wxs, HOTOPHIA HEC COJEPKATD
TAKHXD YKasaHil, HA3WBAOTE ,fopyansaunn®. Mnorie zondiinrie nucarenn, BIIPO-
MEeMB, CUNTATDL ,MATePIadLIEMIY NaBHLME 00padont 15 onpenhaenia, ns koro-
pLx® Berphyaerea ¢IoBo ,AHTEPECT® H HA3LIBAIOTH »POpMANLHLIMEY TTH Lpopma-
THCTAYECKHEME® W Takia onpexbrenin, roropus To:xe uMbBOTL BE BHAY ,Irhant
1Ipana, HO BUAATEL TAKOBYIO, Hal]., BL cnoboxb, pasrpanmyenin cfept BOIH I T. 1.
Pesonnaro ocnonamisg 11 ame ACHO-ONDPEABICHAATO HAYYHATO CMEICKS Takim nbie-
Hin n xapaxrepueTHrn ne umbiors. Boofuie mepenecenmic mouariit ,mavepia® n
nfopma® (cp., maup., b mass. wrne couw. Illrammnepa: ,coujamnuas popmat, ,co-
njaannas marepia“) nw cdepy AmyxoBHOM mM3NM cHocoGeTByers cxophe saremuk-
uio, nedweny yiacuenio abna, waxs n npnumbuenie agbes apyruxs Meradops, BO3-
OysIalomxs OpPOCTPANCTBeNNNA M T. . Opegcramtenis. Cb Apyroil cropoHL
12croe upmmbueirie pasnmuxs uMeTadoph T BOOOINE MHOCKA3ATEALINXE I TOUHO
He onmpeAbleNuLINT Bupakeniii BL Teopin npana UBWIETCA CCTECTHOHHHIMB ]e-
3YALTATOMT OTCYTCIBIA HAY4UOH NCHOCTH H HPABMILIOCTH TeoperTmieckoil Muemu
L HTOH O0NACTIL :
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mie cBOACTBEHHAIXD UMB OmMHGOKEL ‘). Mamo Toro, Mo yobhaanacs Bemie,
yro Th 1UyTH O RANpPABIeHiA, Bh EOTODHIND JBArAJNACh U ABHKETCA Te-
Neph MECHb Teopid MpaBa, HATNPABIEHAAA HA YCTAHORJCHIE TMOHATIA
NpPaBa, TAKOBH, YTO W CO3AAHIe HOBHXD JJEMCHTOBL DPasCMOTPBHIFIND
BHIIIE KATeropiii (Aaup., HOBEXD yTHIATAPHEIND Teopil, HOBEIX'G (OPMYIH
I8 XAPAKTePUCTHEE OQUIiaiblar0 HIT TOIBKO IO3HTHBHATO NDABA)
BoBce me meMBHUI0 6K WoXokenis pbia # OpexcTaBaaio OH TOJBKO
YMHO:KeTie pasmoBuAHOcTell MpelycMOTPBHONYE yie BEIMIC omuGoES *).

Hayunyio MbAROCTS B MATEPECT MPEACTABIAETD KOMOWIAI{A PASHEIND
Teopifi mpaBa, BHPAGOTARAKIX'S IpacTaME 1 urocodamy, He BD rauecth
onpexbienia momATiA npasa, & Bb kavecIBl omMCAHlA DA3MENT Xapak-
TEPHHNG TPOABIEHifi I TPOXYETOBH CKPHBAEMAr0 OTb B30POBH H3CIE0-
Bareiell HeMpaBIIBHOW OOLIEI0 MOCTAHOBKOI0 BONPOCA CYIECTBA MPaBa.

Br stoMn cummeah me GesmouBemHEl H_He JMIIEHR 3epra ACTHHE
BooGIle pascMOTPBHEELA BHe Teopid (BL OTXBARHOCTH, & UXB COBO-
KYIHOCTh DPeNCTaBIACTL: JOBONBAO 0BCTOATENbHOE H MHOrQCTOPOHHES
OIACAHIe TAKHXD CHMITOMATHYCCKHXD JABNEHil BL 00JaCTH ITPABA, COC-
TUTeRie KOHXD JaeTh NpeRpACHHR Marepialdh il marno3a ISACTBYIO-
mell TPATHHE—CYIecTBenHaro €B0oicrea npasa.

Ecma cpasnurs MPefIOHennyiO \BLEITe XAPAKTCPUCTHKY ABICHIH, TI0-

5 =

e

X

1y Tlo mmkmio Beprboma (Jurisprudenz und Rechtsphilosophie I, erp. 8),
TeNeph y#e CyIecTRyerh TaKoe meTepnhsaniee H3o0ntie Teopilt OTHOCNTEIRHO
BCEBO3MOMHNXTL CBOHCTRD HpaBa 1 3NEMENTORL ero MOMATIA, 4r0 MOABISHIe Ka-
KOro-T60o OPHrMHAIBIATO Ompexbnenia BL OyAyIIeMb HC IPeACTamiiercd rhipo-
srunns, JLannnhiimaa pafore mayxi mpaBa J0#H OLITE NANPARICHA HA KPIITH-
YecKyo COPTAPOBKY HARONHBIIArOCH MaTepiasla H COCTARIEHio TaRON KOMOHTAIIN
TPA3HOKORS, TAKOLO ,HHBEHTADA® WXL, KOTODHIl O CONEpMaIs BCECTOPOHICe
ompenbienie. IToaromy jompegbaenie Gyaymmaro®, mo ero uabaio, He MOEers
GruTp kpaTkaMs (crp. 82). Map mamero KpETHYECEAro 053opa 3TOrO mMarepiana
BH/IFIO, CHOAEL OMMOOYHO TAKOe MH’hniolfj

?) Mubmie Bepr6oma, uro marepiann mid ,TBOPYECTBA® BB aToll 00MACTA yiKe
NCYepPUAED, He TNPEACTARIIETCH JOCTATOYNO 000CHOBAINIEIMD. Hamporuss, HAMT
OpeeTaBRIneTca RIOIHD BOIMOMKILIME X pannEbiinee TROPTECTBO BDL TOMD KO
nyxh. Bp ocofennoeTH KONMIECTEO Teopiif, ormocammxea Kb pascmMorpbaHOil BB
npefnaymems naparpagh xareropim, momno GBIIO Ol BHAMOTENLHO YMHOMMITD.
Hamp., mna couuerpin K5 PasniLIMb TeopiAMD pasghuenid, pasrpaHmIemis (edeps
¢BoGO;{H, MHTEPecOBs U T. 1) MO0 0o Gul MpPHCOeINHATH TEOPiH COSHHHEeHIA
(maip., ompealauTs Dpano, RAKL HOPMHL COBNHENId IHTEPECOBD, HAItD HOPMAT
KOMIBKTABHOI OPrammsarnin coTpyAHuMecrsa m T. o). Bs nocbpnia necaruahria
nhiicreurenpHo TROpUECTBA HE 3aMBTIHO, €cin HEe CIATAThL TAKOBLIME MOACTAMNOBILY
ciloBa ,MUTEpECH BT pasHH JopMmyus Teopiil croGomM.

JI. 1. Terpasmcnmeift. . 9
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POKAACMEIND ATTPUGYTEBHOO TNPHEPOIOK TpanoBoil meusuru (§§ 4, 5),
¢h COBOKYMHOCTRI) BA:RABAMUND TEODIfi 1paBa, TO He TPYAHO 3ambTHTh
MemAy TAMA GOJBUIOE CXOICTBO, CBOCOOPASHEIA TADAILISIH3MD.

Tagp, manp., Kakb HA OAUND H3L BUKHBAMAXDL CUMITOMOBEL H pe-
3yJIBTATOBL ATTPHOYTHBHON NMPHUPOAH MHpPUIUYIECKHXD HOPMDB, MK YEa-
32JH HA BHAUENIe IPHAVEASHIA W penpeccid BB O0JACTH TPaBa. ITa
JKG MBICAL, TOJBEO Bh HCKAXEHHOMB BAAL Rerbjicrsle Bo3sefeHld IpU-
HY&JAeHiA Bh 00MIA A OCHOBHOA MNpU3HAKD NPABA, JEKATH Bb OCHOBA-
HIA Teopifi NpUHYKIEHid.

ITopo:kpaemoit arrpudyTABHON NPHPOXOH Npasa MOTPEOHOCTA BB
VCTAHOBJEHIH OfHOOGpAsNaro maGIoRa H 3MaUeHild MOSETHBIATO DIe-
MeATa, BhL npasb cooTBETCTRYIOTH TEODIM NpaBa, Lakh HOPMB O00me-
CTBEHHKXD, KAEH HOPMB, IOAB3YOLIAXCA OOMEME NIPA3HAMIEMD, TeOplu
obuied BOJM HW T. L.

Qpranusanionnoe 3mayeHie MmpaBa, OCHOBAHHOE HA ATTPUOYTHBIOMR

canb 0pEAATECKHXs HODMB, HAXOIMPH cBoe OFpaXKeHle BT TOCyAap-
CTBENHHIXT TeOpiaxh, 4 DABHO FBXB, WKOTOPHIA KOCBENHO OTMBUYAKTEH
sHavenie MPOTHOR OOIIECTBeHHOH @praEd3aliu o T. 1.

Yeubxt m smauenie BbAtMzepasyph Teopli pasrpanumdenia cdepo
CBOOOJE, OXPAIbl HHTEPECOBL U K. IL, MOALANYH, BH 3HAUYHTENbHON CTe-
nenu 00BsCHAI0TCA THME 00CTOATENBCTBOMB, UTO 3TH TeOpIH IpefcTa-
BJOTH, XOTd H He BHOJHD A€roe W TOYHOC, OTpa:kemie pacupenhmu-
TeAsHofl (yarmia npasa, ThenbAmmMe 00pas’oMb €BA3ANHOH Cb ATTPH-
OYyTEBHOH CHION HPUIATECEAXE HOPME.

CoBORYNHOCTH TLXE ABIEHIH, KOTOPHA PASHEA TEOPIH BHJBUIAITH
BL OTATILHOCTH, Kakb CYIICCTBEHHHE OPH3HAKK PaBA, MOKHO CpaB-
HHTh C¢h COBOLYIHOCTHIO HAIPABJIEHHHNE BB PA3HEA CTOPOHH BhTBeil,
uMBOINXs 00milt, 110 AJA STAXE Teopiii HEeBHAAMBIA CTBOJS W LODEHE.
Orrloasmeid TEOPIM NPHAAMAIOTE PASHKA BLTBA M BETOMKH 33 MCXONHYIO
TOYKY YyYeHld, PA3BUBAKTH ITO yUeHle Bh HANPABIEHIH XAIIOH 110604~
HOW BrLTBH, He BHJA HE TOJLKO LOPHA H CTBOJA, HO M APYrUNT Bhrpei
kopour pepesa. Ilomarie arTpuOyTUBHEIXD HOPML O0HADYHKUBAETD KO-
PeHb U CTBONG DTOr0 JEPEBa, YRASKBAETH OOINYK CBASD PABIUIIEING
NOOOTHEING BLTBEl W 3aBHCHMOCTh HXH OTH OOIMAT0 CTBOJA H KOPILI
U J2erh BO3MOMHOCTh KAKL CRHTE3d UM 00BACHEHLA COBOKYNHOCTH THX®
ABJIEHIA, KOTOPHIA OCTAHABJIABAWTL Ha ce0h BHOMABie OTIBIBHEND
TEOpif, TAKD W TIPUMADPEHiA W coef@Aenia HTAXD Teopii BH BUXL xa-
PAKTEDUETHRU [PABOBOrO Mipa.
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Takoe orHOWIENiE INOHATiA QTTPUOYTHBUEXD HOPME Kb DAHEIND
HPU3HALAME, BEBHCACMEME COBPEMEIHAIMM TEOPLAMA TIPABA, ABIACTCA
ONHMMb H3h BAKIEIXD CBUIETENLCTSD BB MOIB3Y 9TOfl TEopid U OpH
TOMD BT IIOJL3Y COXpaHelia H npoBefenid 1peIoAeIHaro OAATIA
paBa Bb IOJIHOME €ro puph—~Gesns yphonsania ero o0BeMa BL YFOLY
ofwelt ofuIianbHO-TIPARTHISCKON TeHJEHIIM HAYKM NpaBa, G(esb KOM-
TPOMHCCA Ch COBEMETIAIMU, Goale ysKUMU, TOUKAME gpbmia Ha npaso.

Co31aTh TAKOH KOMIPOMACCEH OBLIO 6m we Tpytmo. Ilomarie mMie-
DATHBHO-2TTPUOYTUBANKND HOPNMb MOIKIO GEI0 OH NpeEIe BCero e
Gesn yembxa COeXUHUTL Ch KAKOIO-1M00 U3B CYHECTBYIOIHUYs GOpMyIh
onpegbaenia upasa. Bb 9TOMB JIETKO yGhaTeed, ecad Bb pascMorphii-
meg Bume onpexfaenia npasa MEICAEHHO BCTABHTD onATie UMIepa-
TUBLO-2TTPUCYTHBHEIXL HOPMB ') M CPABHUTE cBOACTBA MONYICHHEIXD
T2EAME 06pasoMD (OPMYND €b NPOHHIMU onpexbaeniavn. Hurpb Tarad
BCTABLA Te NpouaBera O HOpUH H HEMOPOLMIA 6K HOBHISD 3ATPY/-
menift, HAMpPOTURD, Be3Lh OHA OKA3AIACH O IMArOML BIepelb, YCerpa-
HAA P23HHE TNOpOKU cooTRETCTRYIOMURE  POPMYID. Hanp., (opmyna:
«TPU3HRHBEIA OCYAAPCTBOM® AMIePATARI0-2TTPUGYTABHALA HOPMEL» BO
peanoMs cayiah ayume GOPMYNE! «HpuIAARILLT rocy XpCTEOMD FIOPMEI»,
uGo oua ycrpandgers TH APaBHIR [I0BEICHIA, KOTOPELI IpPU3HAITCA ro-
CYJAPCIBOMB, HAID., HPABCIBCHAELL NPABHIA IpHsTABAeMOd TocyRap-
CTBOMT WA TOCYAR)CTBCHHON Y BD TLCHOMD cypext penurid, HO IPH-
spaoTed He BL Eadeerss HpaBunb, CO3TAOUUNE A1l Koro-nufo Ipu-
pa3anid, a BL KaUecTBt THCTEIXD MMIEPATHBOBDL (cp. Buue erp. 60).
Fenn ke NPEABRPHETENLHO CBECTH TOCYIAPCTBEHIYIO Opranm3aliio ma
KOMGHIAMI0 AMICPATUBHO-ATTPAGYTUBHHND HOPMD, TO yeTpandercs M
TOTH MOPOKDL FOCYAQPCTBEIMEIXD TeOPili, WOTOPHI COCTOUID BDb defini-
tio per idem, m coxpamaerd CHIy TOJBRO BHICKA3ANART HaMH BHIIe
yUpers Bb HBAULMed Y3ROCTH TaLOT0 gomamia npasa. Ihue Goxbe cy-
JIECTBEHIELA yAYUmenid IOy TIuch 6@ A Teopili TONBRO IMO3HTHR-
HAro Ipasa OTh KOMOMHAIM Cb IOHATIEMD UMICPATUBHO-AITPUGYTHB-
HEIXD HOPMET. Meugny MpOvUME, UPEACTABUTENT HAYLM MEETYHAPOJHALO

D Hamp.: TOpMLI IpaBa CYTh NPHALADBAEMLH rOCYARPCTBOMT arrpPulyTUBHAI
HOPMDl}-.. ,IPHAYHTEALERAY  arTPAGyTUBHLUT 1IOPM LS HOPMLL TIpaBa ¢yThL 00Ie-
CcTBEeHHEA ATTPHOYTARHEIA HOPMEL... coornhreTnylomia obuieli Boxk (oGmemy y65-
#Ienio) arrpnOyTHBHELL HOPME... o0LePASHAAHES ArTpROYTARHEA HOPMEL...
oprannsania CcBOGOE (mopAnmEa, Mapa) MyTeMb IMIepaTHBHO-2TTPROY TABHE XS
HOPMT;... OXPAaHQ HHTEPECOBT IyTOME RORTOMCERIA A OXHAXD AOIra W coobmemis
ApYrEMB COOTHETCTBEHHArO nporasanis ete. ete.

9*
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npaBa, cwbems ayvars, ne Gesn '0foGpedis ordecimes 6B Kb opMynb:
MONOKATENBHEA UMIEDATHRIO-ATTPAOYTUBNEIA HOPMEL, UG0 OHA J2eTh
IMb BCE TO, YT0 I HUXD Bb UXH O0JMACTU Tpedyercd, ycrpands, Cb
ONHOM CTODOHEL, TaKie MeXAyUapOXuEe OOHIAM, KOTODPHE He 0P~
JAKTh B3IMMHEIXD NPUTASAHIA, Cb APYroil CTOPOHE CYOLEKTHBHEE Npa-
BOBEIC BBLIAJH OTXGABHEING rocylapersb, ne umbomie moas coGoio
TBEPXOIl TMOWUBLI YyCraHoBUBmMAroca oOHYad, He OCHOBAHHEE U Ha A0~
roops m 1. . ). Ho u th ropucrs, ko Bocmuranm o Epyrh npex-
CTAOBJIEHIH OQUIIANBHATO IPABA BHYTPU FOCYAAPCTBA, AOMKHE OHLIA G
NPU3NaTh Hecomimbunoe yayumenie QOpPMyIh «OGMIGCTBEHHKA HODMEIY,
«TPABUNA, YCTADOBJIEHHHA OOLIEHIENB» W T. I, OTDL BKIIOYCHIA BB HUXT
NOHATIA ATTPUOYTUBHEIXL HOPMD, HO0 HTO BO BEAKOMB ciaytab ycrpa-
HUIO OB DASHHIC «HDABK» (NPaBHIA DCTETHEW IIOBEJEHIA, MO3UTHBHYIO
OGI[ECTBCHNYI) MOPAIb ¥ T. X.), He NOPOTAONiie TPATASAHIN, He ro-
BOPA Y#e O TEOPLIXb «OoGlied Boau», «00mM{are. yokicaenia» wu 1. 1.,
KOTOPHSA HEe Bb COCTOAMIN MyTeMh CBOAXD (OPMPID HCLIIOVHTL X2Ke
TaKld ABJeHIA, Kagb oOmee yOhagfeniey, wio 2.2 =4, wix o6mas
BOIA WIEeHOBS mafikw sanmmarhesa pasdoammy Ho mauGonbe cymecrnen-
HEIA Yay4lWenid IOJAyTHINCH OBI\OTS BRCJEHIA NMOHATIA ATTPAOYTUBHEING
HOPME A ThXD Te0plll, KOTOpHA BMECTO XapaKTePUCTURM CAMOTO IPABA
YEASHBAIOTD HA PASHEIA «NEMM» HIM NoXesnHe ILTopsr rbicrsia upasa.
JT0 BHTERAeTT WH3L £AMAT0 CYMECTBY DTUXDL Teopill u me HyAxaercsa
Bb 0COORIXE OOBACHEHLAXT *).!

) Mu 61 ne GHII JOBOMBUL TAKOK JOPMYIO0 1 Iyt MEHAYUAPOAHAr0 IpPaBa,
760 MeHAyHAPOAHO-TPAROBAA HU3HL B BECHMA SHAYHTEILNOH CTemeHnH HOKOLTCT
Ha HATYHTHBHOME Opast m momert GLITh yAOBIErBOPHATENLHO OGBACHEHA MCHXO-
TOTAYECKH TOTBKO I II0YBHE 3HAKOMCTBE ¢B NPAPONOI0 I HCAXOIOPUTECKITMA OCO-
OeHHOCTAME HOTYATHBHATO ITPABA H NPOHATIA RO DHIOMANIE JTOr0 ICHXITMECKANO
¢arropa (uompodnocrn GymyTh H3NOMEHH HEAe Hocrh pasnmTia Teopin mHTYH-
THBHAI'Q ¥ TTOSATHHEHATO TIDPaBa).

%) Ilogs rakin uspeuenis, UPHEOMAGMHA LOIIach 3a oupexhienie pana,
KaKF, Hamp., 9T0 HPaBO €CTh MOPANOKE MMpa, YCIOBia €BOGOME, 9TO CYIIECTRBO
1paBa COCTOMTE BB 3a1MuTh unrepecoms, L ofesmedeninm yenopiil wmsnm obue-
CTBa W T. I, MOWHO C'h PABHEME yCOBEXOME MoABecTIt O HaxM:KEeHie Ha Oesmoj-
HOMB 0cTpOBS, uylkn, emeprs, xwbGs, Kamaas, myOnau u r. m. [loxs dopmynn v
PoRt mpanma (,HOPMHY) pasrpalinveHia WHIEPECOBS MOMHO TMOABECTH H HPABHIA
mocTpoiiknm 3a60poRs, crhik, Memenania W T. IL I IpH TOMB CBH OombmIen Jer-
KOCTLI0 U yembxows, HemelH GOMBIMMHCTBO MOPMB Hpans (MONH MOPMAME, HAIO-
MUHAEMB, TeePL O0HKHOBENNO pasyMBIOTE yTLTHTAPHEI IPATHIA, TpaBnia, ,,00y-
CHOBIEHALA hNLiY, 06CTOATENLCIRO, KOTOPOEe ML BB IIONL3Y Pa30ApaeMuxs Teo-
pifi oeTAaRIAMM DB HATMEMD KPUTHTECKOMT 0630ph MoK Gesn BHAMAHIA, OTIIOHART
OTHOCIILieeH CIONa BOOPOCLI A0 CHELialBHArO Y4€HId O HOPMaXE).
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Ho, maike, BMhcro 0fBOro ush TAKUXL KOMIIDOMHCEOBD 6oxke 1mo-
REDXHOCTHAr0 CBOACIBA, OCTABIAIIANG BCE-TALH DASHEIE CIIOINI AL~
HEE HETOUCTH CYI[ECTBYIOIMXT TENeph Teopift, XorA GH Bb Buxh JiMm-
HUXD CIOBL U ()pasb, MOKNO GHIO On 06pA3OBATL H doxbe cepbes-
1O M HAYYHOe TPAMEpPEHIe TeOpid ATTPUOYTUBHEIXD HOPME Cb B033ph-
HieMDh TO3UTUBHO-0QPUIiAIsHOf PUCHPYASHIIN; & UMEHHO, yCTAHOBUBD
B KauecTss pofoBoro (genus) nonarie arTpUGYTHBHEINE HOPMbB, a 32-
ThMb TIOHATIE TOSUTHBHEIXD W IOHATIE O(UIJATGHEIXT HOPMB, MOIKHO
6510 6B OOLABUTL TIPABOME:

T[010:KUTeNLHELA AXTPAGYTABHRA HOPMEI, B MEHTYHAPOAHNXD OT0-
MICHIAXE>B006Ie, BHYTPM TrOCYJ2PCTBA, HOCKOAbKY OHL TONB3YHTCH
OHIIANFIEING TPISHAHICMb.

it 9Ty iK€ MEICHL MOKHO OHIIO GBI BEIPASATH MyTeMb CIBA. (oparyst:

Hopme npasa. CyTh TONQKUTENBHELA ATTPHOYTUBHELA HODMEL 33
uekmoveHieMs Thxb, ABACTBYIOIUXD BHYTPH “QPIrann30BaHHAIG COH3A
HOPM®b, KOTOPHLA JNIIENE O(HIIANLHALY SHAUEHLA.

Taraa dopmyira JoMmKHA OBLTA GHI BCTD'BTHT\L\ C0 CTOPOHHL IOPUCUPY-
IeHmHE Ioamoe ofobpemnie, Kawb XOCFABAAOMIAA ell, HAKOHELD, TO, UeT0
Ola BDL Teuemie MHOrUXE croxbfiii GeaycmBmao HMuiers, a AMEHHO JACHYH0
W €O3HATENBHYI0 HAYIAYIO JOpMyNy, OOHUMAIONIYI TO, YTO OHA (1opuc-
IPYAeHiia) WHCTUAKTHBHO, ORHOCHTH Kb NpaBY, M HCKIOYANIAL TO,
ygro OHA HE UPUINAETH MPABOME. A HMEHHO DTa (OPMYNd HCEII0YAeTsh:
geh npaBmiIa 1oBefeHiA, He HMBIONILT 0632TEILNATO0 XAPAKTePa; naghe
00A3ATENBHALA TIPABKAR (MODMH Bh HAMeEMb CMbICTL), He IIOpOKIai0-
NjA MpaBh, MPATA3AHIA (TACTO-UMIEPATUBHAIA, HPABCTBEIHHA HOPMAL
BE HAIIEMb CMBICIE—DTH 9SIeMeNTH MCKIKYACT: H Hama Teopld u3b
obIacTi IpaBa); Th HOPOKIALIA NPUTASAMLA (aTTpUGYTUBHELA) HOPMBI,
KOTOpPHA He uMBioTh Xapakrepa BHbIIHE-YCTAHOBIEHHATO miAGIOH
(ABTOHOMILELS BMTIEDATABHO-ATTPUO Y TUBHAL yOhaineHia KK )(aro—unTyu-
THBHO® TPABO Bb HAMEMb CMHCTB); HAKOHEUD, th IOJNOMRUATENLHHA
TTPUO yTHRHBIA HOPMBl BHYTPH FOCYAAPCTBA, KOTOPHA HE YAOCTOMBAIOTCA
ofuniamsmaro npusHamia (mocabmia ABD KATeropin Hama Teopisa orno’
CUTH Kb npms@a

BooOuie, ecxi OpeInookuTh, UT0 Ta HHCTUAKTUBHAA KIacCH{U-
Kalif, u3h KOTOPOW MCXOTUTH ODUCHPYACHNLA, LASBIBAA ONFM ABZEH1A
IPABOMB, APYTifd Te-IPaBOMb, IPABUIbHA, TO HPOTUBD IPEeIIOReHHOR
(OpPMYNH Heab3d Huvero Bospasuts., llpormsophid, BT KOTOPHA 3amy-
THIBAIOTCA COBPEMEHHELH OQUIiaNbHELd Teopim (HEYMHIUIRHHOS HCKII0-
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Yenie MeRIYHAPOAHALO NPAaBA) M TOJNBKO-NIOBUTHBHELA Teopin  (1iey-
MHIIIERH0e BRINYeHIe BHYTPA-TOCYAAPCTBEHHAIO AeOQUIIAIBIAT0 Tpa-
Ba), TpPEANoXkennon ¢opMysoi GIArOHONYINO YCTPAHAOTEA, MO0 OHA
OCHOBANA HA COBMAHIA W KOTCTATUOBANIM HECO3HABAGMArO Teleph Jya-
JU3MA BB NMPABOBOME Mipocosepnamia ropucupyaenmiv. OTh pasmuXE
definitiones per idem yxasammaa Qopmysa emoGogma mexbiacrsie Toro,
4T0 TeopiA arrpu0yTUBHEIND HOPMB JAETh BOSMOKHOCTh mOCTBIOBA-
TCABHO H TNPEABAPUTENBHO YCTAHOBICHLN OKOHYATENLHOR (OPMYIEI Ompe-
ABIUTH CYIECTBO MOBUTHBHAMXH W OHIAIBHEIX HOPMD (CBEETH CTPYE-
TYPY rOCYZapCTBA, BOOONIE ODIaHU30BANAHXE OGIUECTBEHINXE COIO30BE,
Kb ILACTBIIO UMIEDATUBHO-ATPUOYTABHEIXL NOPMDL, pPacupeskiIaionmxs
OpaB0 BIACTH W 0GASAHHOCTH IOJUUHEHis) m 1. ..

Ho wmenuo 1bro Be Toms, 40 Ta KuaccHukamia, H3h KOTOOM
UCXOJUTH OPUCHpPYJCHNiA, OmUGOYHO MOJarad, 4T0 AIA 06pasosaia
NayyHaro HOHATIA NpPana HAK0 TOAbKO BHEPABHIL BT BULL cosmaTersHOMN
dopmyarr Th KpHTepimE, 110 KOTOPHMD OHA HHCTUAKTUBIO OXHM ABJENiA
OTHOCHTh Kb MpaBy, ADPYrid CIOAA HEYOTIOCUTH,—Me BHICPRABACTD
KpHTUKY.

ITa KIACCH(pUEANiA COeqHNACTD, Pa3BOPOAHEL, DAYEeLHHACTD OHO~
POTHEA 110 CYMECTBY ABIEHIA H WAPYINAETH NPABHIO 0 efmncrsh ocno-
Bania pbremia (fundamentum, divisionis), ucxoma cpasy ush ABYXD pas-
NMHEIXE OCHOBAHIA (UST UPU3HALOBD INOSHTUBHOCTH H OQUIIATEHArQ
IPU3LAHIA). |

Liemn Gu kakoft marypaimers Bagymadt pasylhiMTs pacremia ma roj-
HEL AN BEBARM MSD HUXT OJCAIE M HErOAMHA U, BO BIODEIXG, 1A
TORHBIA ANA MOCTPOMKRM KWIAN(L W HEroJHHA U 32T5ML 00LABEAS Npen-
METOMD GOTANUKE UIH «DACTEHIAMU Bb COGCTBEIHOMB CNHCTEY, «pacre-
HIAMU BB GOTAHMUECKOMDL CMEICTB» ') TOJILKO 1} T8, Koropmia jgocra-
BIAITH 1ed0BbEy BoxoxHa i1 BRALIAKE oXeais u 2) 5, Koropma
CTYEKATH MaTeplalomd L1 HOCTPOAKH RHIMIIT,—TO0 NONOAKEHHAd Ta-
KUMB GOTAHMKOMS Bb OCHOBaHie KIaccu{uranis ABTIeRif m monyuenmoe
B Pe3yJbTaTh UENTPAILIoe U OCHOBHOE LONATIe MPeLIAracMoll UMb MOXE
UMEneMb OOTANUKY Mayhd Goitd GH BOOJRE AHANOrMYHEL TOH KIacCH-
QUEamiz ¥ TOMY HENTPAILHOMY HOLATIIO IpaBa, Ha TOYBE KOTOPHXE
OPUCTRH  €TAPAOTCA MOCTPOHTE  TCOPII0 TpaBa. Pasuunma ToNLEO Ta,

1) Apanormamo HarmMHATE nbkoTopue oprera cnoe onpexbnenie npana, cM.,
naup., Bierling, Juristische Principienlehre, I, § 3: ,Recht im Jjuristischen
Sinne ist“... (,IIpaso Bs IOPEARTECKOME eMuCTL ecTr....*).
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470 HOPHUCTH HUKAKD Ife MOTYTh BEIPASUTD Toft RiaccH{EEAmIA H TOTO
«TIOTATIA» NUPABA, USH KOTOPHIXE OHU TPAIUIIOHHO HCXOXATD, BD BT
COSHATCABHHING HAVINEIXD Cyxjeniit u Qopwmyrs, T. €. UTo ¥ HUXD Kb
YPONIUBOCTAMD graccuuralin ¥ LeATpaibliare MOHATIA HMXH HAYKH
NpPHCOCAUHILTCS eme OTCYTCTRIE COBHAMIA NOHHUMAHIA CAMaro Cojep-
samia orofi wiaccmUKEAIlE U 9TOrO TOHATIA.

Camo coGow pasyybercd, Yro HA mounh Tarofi KiaccmpmRamiM H
TAKOTO OCHOBIOTO MOHATIA, mporMsophuaUXD  MIOTORDPATHO JeMe-
TADHEIMB [IPABHIAMD 06pas0BaHiA HAyHIEIXD TOHATIH, CO3JaTh CEOIbLLO-
HEGYAb NAYYHyIo TEOPI) HEBO3MOMKHO.

Epuspivh OCHOBaHIeMb H UEHTPOMB JLLI CHITTETHIECKATO TOCTPOCHLA
Teopin TpPaBA TaKOe MOiATie OYEBUANO HE MOKETD CIAY:KUTH Yike II0-
TOMY, UTO Bb HCMbB CAMOMb whrs eIWACTBA, 1TO OHO INPCACTABIACTH
CyMMy ABYXH DPa3THIHHIND KaTeropii.

Majio 10r0, MOHO HANepefDh NPeABANEIb I JrBEpHIaIh, 970 COBRE-
MOHAAA IOPUCTIPYACHIIsA, HE FoBOpd yiEe o0h OTCYRCTRIM IMAYIHOMA Teopiu
IpaBa, KAKh CUCTEMATHICCHOX COBORYNHOCTH cyAKuemift, me 001a12eTH
HE OJIAUMB TEOPETHTCCKUMD NONOKEHIENT @ npash, woropoe OBl yAOBJE-
pATO TpedoBaHiiMb Haykd. BB, JyuIIes exyual (. €. TPHE OTCYTCTRIM
IPYTEXE OHUGOKE) BCAKOE OOIISe cYaeRie COBDEMEHNHOH Teopid Npasa
0 NPABOBHXD ABJCHIAND MAM UXD BJICMEHTAXD AONANO  SARTH)LALD Bb
ce6B TOTH CYIECTBEHHHI RAYYHEA [HOPOKD, KOTOPHIA MOKHO XapaknTe-
pU30BATh KAKH OMUOKY Bb mpeamerd, Kb KOTOpOMY 9TO0 CY&JeHle OTHO-
euresa (error in objecto).

Bb camomb rbab, eciu MH Npe0i0:KUMb, UTO COBDEMEHHAA HAYKA
no0RNa Karoe Ia60 TeopeTHuecroe NOJNOKEHIe WM PAXD TARUXD MOJO0-
sceHill OTHOCHTENLNO UPaBa BL ed cuuerb (wamp., POUCXOHIeHIA Tpa-
B3, PASBUTLI €ro, OCYIIECTBIEIL, HAPYIIeHis, 3aIUTH, JJIeMenTOBD
1IPABOBKIXG ABJCHIHA, HODPMD, IpaBoOTHONIEHIA, CYOBEKTOBD, 00BERIOBE,
06s3aHHOCTEl, NPARD), KOTOPEA MCTHHNEL OTHOCUTEJHHO IIOSHTHBHArO
npaBa BOOOIIE, TO HAYYHEIA TOPOKD TAKMXD cymIeniit o «mpasb» joa-
OHD SALIOUATHCA BB TOMB, 9YTO OHH  BHCKA3HBAKTCA IO omudrb
TOJBEO TIO ajpecy 4ACTH TOro Ifhaaro, Kb KOTOPOMY OHU HA CAMOMD
nbal ormocarca (w60 MOAL HPABOMB COBDEMEHHAA HAYLA pasynfers
ofuiiagenoe Hpaso -+ UsBECIAYI0 MACTh  TOALEO-TIOSUTHBHArO npaBa).
Fme xymxe th cyspenia o npasb, RoTopsid PacTHTAHLL H BTOPOI aje-
MeHTh HEHLIITHATO «MOMATIA» 1IpPaBa, KOTODHA MPABHIBHEL OTHOCH-
TEALHO OPUIATBIAre IpaBa 1 KhHCTBATEALH0 HE OTHOCATCA Kb UCKII0-
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YEHHOH TACTH NMOUTHBHArO IIPaBa, KGO ITH CY:EAEHIA, GYIYIH OTHECOHs
Kb IDABY, BRICKAMBAIOTH HE0OXOJEMO HENPABIY OTHOCUTEIRHO TOJBEO-
MO3ATARHALO TIPABA.

Br gancabiimens nanoxemnin Mur y6baumed, uro AbACTBUTEIRHO OmMUGKA
STOr0 POXY ABJAKTCA HOCTOARNHME CIYTHEKAME COB]EMCHIArO OGIIALO
yuemisa o mpaBh—mna BceMBb €ro NPOTSLEEHIH, TOJABEO OHF 0GHKHOBEHNO
CTYMEBLIBAIOTCSA UIAH TOrJIOMATCA ceme Gorbe KANHTAIBHREMEU OMIHG-
KAMH, MONOOHO TOMY KAKB BTO MH BATEIM BB OGNACTH TODHTOKD CO3-
IaTh ompexbienie mpasa.

Cb mariagaoro HITOCTPAICH TAKOr0 COCTOAHIA COBPEMEHIION Teopin
mpaBa MeL Berphramesa, Mexkny mpounmb, BT cabIyiolield vacr 06maro
yUeHi 0 mpaBb, MOCBANEHNOA HBYYeHilo OTABABHLING DIEMENTOBS Ipa-
BOBHIXD SIBICHIA: HOPMB H WXL DIEMEHTORS,( NPABOOTHOMICHIA W HXD
9NEMEenToBs: 0043aHHOCTEH, Lparb, UXB ¢yOLERToBL, 06herToBs. OTmo-
camiges cloxa mpobiemsr # uxh phimenia B e¢oBpeMennoii mayxh mpana
M2 DALY €b DABHEIMH ApyruMo OomuGkaMd OTIUMAKTCA THMB HEIOCTAT-
KOMB, UTO HMB CBOACTBCHHH OmMHUOLKH B upeamerh m o6vemb cysmme-
Wi, npmient pasmbpn morpbmiocin SEAUMTCIBHO NPEBHINIETS W MO~
IIOIAETh TOTH pasMbph, KOTOPHIH €b HCOOXOXUMOCTHIO BHITEKACTDH U3DL
JeRAMAr0 BH OCHOBAHIM COBPEMEHHOM TeOplM HOHATIA TpaRa. ITH
NPOoGJIEMEH M HONOoKeHIr BBy ABlcTBUTEIBIOCTH OTHOCATEd KO BEEMT
IPAROBHIMD ABJMGHLAMD BT HAleMb cMilenb, ko BebMb mMmeparupmo-
ATTPUOYTUBHHIMD HOPMAMDB, K0 BCEMB 00A32HHOCTAMD, 3aKpBIIEHHEIME
33 APYraMA, kKO BCHMD OpaBaMb BL mamesmb cMECIE, HOXB OGBEETAMD,
CYOBeRTAMS U T. X., UPHYEMD COREPIICHNO G(eapasTHiHo, HAETH Ju Thio
0 IOSUTUBHOMD WIM HHTYUTUBHOMD Ipash, o0b ofuniaasmo npusaa-
BAEMOMS Npapb wiu mpaeb, me mombsywueMea OQUIiATBHEIMG DpU3Ha-
niens. ITo coBpememnoi :ke Teopim mpaBa T UPOGIEMH M MOJOAEHLA
OmMUGOYHO UPIYPOUEHH Kh TOMY, UTO COBPEMeNHAd HPHCIPYACHIS
OTHOCUTH KD NIPaBY, T. €. Kb OPHI[AIBIOMY IpaBy H H3B. Y2CTH TOJb-
£O-TI03ATUBHAr0 mMpara. Omnadka, KOTOpad BeaBICIBie STOrO LOXYTACTES
OTHOCUTEIBHO 00beMa HpOGTeMb W HpexMera, Kh KOTOPOMY BEICTABILIE-
MHA 14 pbimemia 5TUXD HpoGNeMs cyaxlenia BB IhACTBHTOILHOCTH
OTHOCATCA M IO OTHOMEHI Kb KOTOPOMY OHM COCTABIAIOTH UCTHHY (10
CKOJIBIy OHE TAKOBYK) BOOOLIE COACP:KATDH), CTOXb BENTMEH, 4TO IIpei-
CR23aHHOE BEIMIE 2 Priori, Kakb MUHUMAJIBHOE W HEoGXOAUMOe, HeCO-
orebrersie mmmwaro m phiicTBMTENLHATO TpeIMETA LOJOkemii odu-
ILAIbHO-TIO3UTABHOR OPACIPYACHIIE COCTARNACTS JUITD HESHAIUTEIBIYIO
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YACTh OTOH BECHMA IOPASHTCABHOH OMMOLI, a 2Ta 06XACTL COBPCMEI-
TOf Teopid 1PaBa, XPOMAWIMEH U BL APYrUNH YACTAND, NOAYYACTH CO-
BEPUIENHO YPOLIHBHI Xaparteph GOABIOro sualid Ha KYpUHOH 1ok,

Ilocemy mHaspanmas ¥acT» HAYKH Ipasa cnoco6ma mauboxle scho
I0Ka321h HEO0XOZUMOCTh DWEMUTENLI0 H OROHYATEALHO OTRA3ATBCA OTH
PPATUIIOHIAr0 Y3EAr0 BSFINAL Ha TPAB0 U [ICPEBECTH HAITY HAYRY 1,
IMUPOKIA  PYIAAMENTs HMIEPATUBHO-ATTPUGYTURMION HCHXHEN denonh-
YeCKAL0 DOJA. YiKe CYMIeCTRYIOINAS, BOOOWIE pPE3ONHAL, CXeMa ATof
UACTH HAYEA NPAaBa TaKORA, 4T0 OHA KAKb OBl PA3CYNTAHA HA TOTEH
IMEPOKLit  6a3uch, KOTOPHIE, Mo mamemy Yikkjermio, rpedyerca AJs
HaYEd 1DaBa BOOOLIE, M JIEPEBOXb 05 HA 3T0TH OA3UCH lie PAsPYLIACTE
€id, a TONbKO YCTAIOBIAETH €OLUAAENie IIHPUHKL TCOPETHYCCRATO 3)(a-
WA Cb 60 UPeAMETHHIMT (yHIANCHTONS, BMECTO Tenepemuaro scHAro
O UOPA3UTENBHAT0 HecooTshrernii.

Eme u BB gpyroms oruomenin yueHi€ 065, BIeMeHTaND IIDABOBBIND
ABTCHI UMeTh OCOGEHI0 BakHoe 3AATenie JIf ysCHEHis u nayInaro
000CHOBANLIA HPeAJIAraeMolT Teopin,d OA0. J0KHO XOKAZaTh BAKIOCTD
TOH IDAHHIEL, KOTOPYH) TeOpia YHCIRIXG HMIEDATHBOBL U aTTPHGYTH-
BOBE TPOBOJUTL MEKAY HDPABOMD ‘W, MOPAIBIO, TCOPETHIECKYID CYIe-
CTBENMHNCTh DTOr0 pasnuiial (cuayyu OGmiie teopermieckaro cshra, x0-
CTABIACNAIO UN'DB 00MMa, COBTRETCIBENIEING HAYKAMB), 2 PABHO IrOka-
3ath, 4TO BIhIenie! MOPMATABHONA TCHXHEA BB HAIEMD cMEcHh BD
OCOORIA KJIACCH sBICHIT ¢ FEIeHieMh ero Ha 1Ba PoJAa N0 HAJHYIIOCTH
WIH OTCYTCTBLO ATIPHOVEMBHON CHIM, He TONLKO AAeTh Halle:kalfii
0a3uch 14 IBYND DOACTBEHHEIXD HAYKB: TIPALa M Mopaam, 1o Bmherb
5 THWE yerpamiers BaKmblii MOPOKD B coBpeMenmofi cucremb mAyRD
0 venosbih rooOmEe, COCTOAWIf BL HAXITIHOCTH BAKHRIND M KPYIIHEING
oOyactell mCHXWIECKOl musRH uenosfka, BOOOMIE COBPEMEHHOHA CHCTE-
MO HAYKD HE 3QXBATEIBAEMBIND, OCTAONMNECA 1[0 HegopasyMEHio Ire-
pacnpexbaemusmn  BE Bhabuie THXL MayKB, KOMMD X Bbrare TOJ-
JeHKHTD. :

Hoaromy, cwhent aymats, yae cuabayomad uacts Hamefi Teopiu
TpPaBa HORAKETT, YTO MHICHH, NAMBYeHHNMA BL 3ToMT uscarbioBamiu,
1 uxb nocabacrsig (85 poxh upuntpa cb abmunt), raks onm nm mpem-
CIABIAIOTCA €h HEPBArO B3CUALA CTPAHIKME W JMAKE TApPALOLCATBIHME
Ch TOUKH 3phHisdl NPUBMYHRIND U KAKYIUNCS HeSHOTOMEIMU QKCiOMaMH
B3ITATOBL IOPUCHPYCNIIK, BHICKA3aUE HE H3% JIOOBH KD IAPAIOKCANE
HIM 110 mayvymnoi nocibmmoctd, a 1o rayGOKHML, BO BCAKOMDB Cayuyah
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¢h CYOREKTUBION Toukm aphuig CEPIOZHO TPOXYMAHNHMG, B3phmien-
HBIMG U HPOBLPEHHBINE ocHOBAHIAMT,

Cano cotoio pasymberca, nro paspurie obmei TEOPIX NPABA, KAKE
UMICPATUBAO - ATTPUOYTUBHEING ABJCHIN  NCHXHEU uegopbueckon, ne
HCRIOUaeTTs Aanpubiimare nocrpoenia ma 2ToMs HMPOKOMTL TeOpeTHde-
CROMT Gasuch cHemiaTbHEING Teopiif pasHoBATHOCTEl 9TOTO 0011aro0 poja.

CooGpasiio nameny mrhierimo, NpaBa 12 HATYHTUBHOE U I03HTHBHOE
HAM® NPUACTCA, NOCAh yeTaHOBACHIA TeOpin Mpasa BOOOIIE, PARBUTH, KART
Aasenbummis cnenianeana phrau TEODIM Tpasa: 1) Teopio HATYHTUB-
llaro mpasa u 2) Teopilo IOSHTHBRAIO TIPABA.

Coolpasno mamenmy nbuaenio npaBa 1a ouIaiboe U Heouiain-
JI0€ Iaarb NPUARTCA UBYUUTH 0coG0 Baiamic @Qumiaibmaro MpPU3HAHLL
I OTCYTETBIA TAKOBOTO, BOOGIIE Pa3BUTL 0COOSIA YyiIeHIA 0 wWoodu-
OIAJNBHOMD M 00% opaIlATBIONT mpantar 1. 9w

Rombmnanis yrasannoi 00Iel W' CleIlATbIBIXT TeOpiit XOCTABHTH
4 TO TCOPETMIECROC Yueilie, B KOFOPOMb I0DHCTIPYACHLLA, KAKD 0¢00asl
obiuenonesnas apodeceia, mymkaaeret M Hageskaaro phmenia ceomxs
MPARTUYECKHND 3a)QTh.





