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MeTononornio 060CHOBaHUS CyaebHbIX PELLEHUIA B KOHTEKCTE NpeLefeHTHOro npasa
NMPUHATO 0OBbACHATH C MOMOLLBIO MOHATUSA «PaCCYXAEeHUE MO aHanornmm» (N «aHa-
nornyeckas aprymeHTaumsi»), o6bl4HO NPEnogHOCUMOro Kak cneunduyeckmin MeTon,
npaBoNpuUMeHeHus, xapakTepHblii UMeHHO ans npeueneHToB. Cpeacrea AenyKTUBHOM
JIOTKW, B CBOIO O4Yepeb, CYNTAIOTCA OCHOBHbIM MHCTPYMEHTOM MPUMEHEHUS HOpMa-
TUBHbIX NPABOBbIX aKTOB, TAKNX KaK 3aKOH, a cneumduky npuMeHeHus KOHCTUTYLMK Kak
MCTOYHMKA NOCTOSIHHO KOHMIMKTYIOWMX APYT C APYroM NpaBoOBbIX HOPM HauBbICLUEN CTe-
neHn abCcTpakTHOCTM BUAAT B NpoLenype B3BelwnBaHns. Puropuam nogobHom «teopun
0cob60oro MetToaa» BblHYXAAeT MckaTb Pa3bACHEHUS CTPYKTYPbl CieoBaHNs npeueneHTy
6e3 ncnonb3oBaHMsa NOHATUI Aenykumu 1 B3BewnBaHns. OgHako Takon noaxon Ao
CMX MOp OCTaBasiCa 4pe3BblHANHO HENPOAYKTUBHBIM: MOHATUE «PACCYXAEHUS MO aHa-
nlorum» octaeTcs, No obLemMy NPU3HAHUIO, BCE eLLe CIIMLLIKOM CMYTHbIM U 3araflodHbIM.
B ctatbe npennpuHUMaeTcs nonbiTka AaTb NEePBUYHBIA aHaNN3 CTPYKTYPbl ClefoBaHus
npeueneHTy C MHbIX NO3MLMIA, Npeanosaraiowmx MeToA0N0rM4yeckoe eaquHCTBO NpPo-
uecca npasonpumeHeHns. OCHOBY aHann3a COCTaBAsSeT TEOPUS «OTKPbITON TEKCTYPbI»
npaBOBbIX HOPM, NpeanoxeHHas . J1. A. XaptomMm. ABTOp NPUXOANT K BbIBOAY, YTO aHANNTU-
yeckas Cxema CrnefoBaHus NpeLeneHTy, nonyyaemas B pesynbtate PeKOHCTPYKLMN 3TON
VHTeNeKTyanbHOM npoueaypbl, BKoYaeT B cebs NocnenoBaTesisHOCTb TPEX PasnyHbIX
MbICNTUTENIbHbIX OnepaLunii, oaHy U3 KOTOPbIX BMOJIHE YMECTHO MMEHOBATbL aHaNormemn,
MMesl NPy 9TOM B BUAY NMOJIMCEMUYHOCTb JAHHOIo TepMmnHa. 9Tn 6a3oBble onepauum —
aHanorusl, B3pellnMBaHne U Oeaykums — CyLecTBYIOT B paMkax npumMeHeHus nioboi
HOPMbI NMpaBa, BHE 3aBUCUMOCTU OT ee hopMasibHO-IOPMANYECKOro NCTOYHMKA. B xone
M3M0XEeHMs aBTOp Hame4vyaeT HanpaBfieHUs AanbHelLWero pasBuTnsa 1 yTouHeHns npea-
JIOXKEHHOro nNoaxoaa.

KJIKOYEBbLIE CJIOBA: npeueneHT, stare decisis, aHanorus, neaykumns, B3BelUBaHue,
NPOMNOPLMOHANBHOCTb, cyaebHas MeToa0/10rusl, opuanyeckas apryMmeHTaums.
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Methodological features of justification of judicial decisions in the context of precedential
law are often characterized through the use of the notion of “reasoning by analogy” (or
“analogical argumentation”) usually represented as a particular method of the application
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of a law which is distinctive for precedents. In its turn, deductive logic is considered as
a basic tool of application of statutes, and the procedure of weighing is taken to represent
the specificity of application of constitution as a source of permanently conflicting legal
norms of the utmost level of abstraction. The rigor of this “theory of a special method”
makes many scholars seek a clarification of the structure of the following precedent,
which would be without the use of notions of deduction and weighing. However, this
approach has proven unavailing: it is generally accepted that the notion of “reasoning
by analogy” still remains too vague and mysterious. This paper tries to give a primary
analysis of the structure of the following precedent from the other side, under the premise
of the methodological universality of the process of application of the law. The “open
texture” theory advanced by H.L.A.Hart is the cornerstone for this analysis. The author
comes to the conclusion that the analytical scheme of following precedent resulting
from the reconstruction of this intellective procedure consists of a sequence of three dif-
ferent mental operations, one of which is appropriate to designate as “analogy”, though
bearing polysemy of the term in mind. These basic operations — analogy, weighing, and
deduction — are effected in the course of application of any legal norm, regardless of
its source. On the basis of the inquiry’s findings, the author outlines the possible further
development of the proposed approach.

KEYWORDS: precedent, stare decisis, analogy, deduction, weighing, proportionality,
judicial method, legal reasoning.

BBepgenue. B iopnanyeckon Hayke n3gaBHa BegeTcsl Cnop O TOM, MOryT
JIN PELLUEHUS BbICLLUNX CY0B CHMTATbCA NCTOYHNKOM npaBa. Cpeay pocCUnckmnx
npaBoBeAOB 3Ta AMCKYCCUSA NoJy4yuna pa3BuTie B OCHOBHOM BOKPYr BoMnpoca
0 NpeueneHTHOM xapakTtepe peweHuin KoHctutyunoHHoro Cyna P®d'. Oco-
OEeHHbI MHTEepeC Bbi3blBAET Tak Ha3blBAEMbIi FOPU30OHTaNbHbIA acnekT aen-
CTBUSA NpeLeneHTa, noj KOTopbIM NMoHUMaeTcs 0683aTeNbHOCTb NPeLeaeHToB
BbiCLLEro cyna ansa Hero camoro®. Hekotopsble cyabk KoHcTuTyumoHHoro Cyaa
P® npunaepxmBaloTcs MHeHUs, 4To 3ToT Cya, MOXeT ObITb, Aaxe «bosblie, Yem
Apyrve cyabl, OOJIXKEH nonaratbCsl Ha CBOW Xe MNpaBOBble NO3uUuK, T.e. “cne-
[0BaTb peLleHHOMY”»3,

B T0 Xe Bpems 3ameyeHo, 4TO 3a criopom 06 06s3aTeNbHOCTU NpeueneHTa
IOPUCTbI CTPaH KOHTUHEHTaNbHOM EBpOMbI, B OTAMYME OT UX aHro-amMepuKaH-
CKNX KOJINIEr, NPakTUYEeCKM He YOEeNsioT BHUMaHUS MeTO4010rMn NpeLeaeHTHOro
npaea*. 3To AenaeT HesICHbIM cam NMpeaMeT AMCKYCCUM O IPUANYECKONr cune

' O630p BbiCKa3aHHbIX TOYEK 3peHusi cM. B: besios C. A., Kyapsiiwosa O. A. 3anmcTBo-
BaHMe Moaener KOHCTUTYLIMOHHOIO KOHTPONS B NpaBoBon cucteme Poccun // KypHan KoH-
CTUTYLMOHHOrO npasocyaus. 2012. N2 6. C. 35-38.

2 BepTuKasbHbIiN aCnekT, B CBOIO o4epenb, 03Ha4aeT 0653aTelbHOCTb NpeueneHTa ans
HUXXECTOSALLMX CYA0B.

3 ApaHosckuii K. B., KHsi3es C. /[]. OrpaHuyeHunsa cynebHoro npeueneHTa B poMaHo-
repmaHckom npase // i3aBecTtua By30B. [paBoBegeHune. 2012. N2 4. C.65. — lNopg «cneposatb
peLLeHHOMY>» MMEEeTCs B BUAY UCMOJIb3yeMoe B HayKe A1 0603HaYeHNs1 LOKTPUHBI NpeleaeHTa
CNIOBOCOYETaHMe stare decisis, nponcxogsauiee oT N1aTUHCKOro BblpaxeHus stare decisis et non
quieta movere, 4TO B NepeBoAe Ha PYCCKMI A3blk 03HAYaeT «CTOSATb HA PELIeHHOM U He OT-
CTynaTtb OT YCTOABLUMXCS MOSOXEHU».

4 CwMm., Hanp.: Vogenauer S. Sources of Law and Legal Method in Comparative Law // The
Oxford Handbook of Comparative Law / ed. by M. Reimann, R.Zimmermann. New York, 2012.
P.895.
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npeueneHTa. Yto MMEHHO BMeHsIeTCs cyay B 0693aHHOCTL? Kakoe BAvsaHue
OOKTpUHA npeueneHTa A0JKHA OKa3biBaTb HA METOA0NOMMIO MPUHATUS CY-
0ebHbIX peLeHnin?

[MPUHATO cYUTaTb, YTO OTIMYUTENIBHOW YEepTOoW NpeueneHTHOro npasa
aBnsieTca 060CHOBAHWE PELLUEHUI A NOCPEACTBOM PACCYXOEHUN NO aHanormms.
B cBs3u ¢ aTuM cyapa KoHcTutyumoHHoro Cyna P® I A.lagxueB B ka4yecTBe
OLHOV M3 NnepBooYepeHbIX 3a4a4 POCCUNCKON IOPUCNPYLEHLUN Ha3biBaeT
OCBOEHMe MeToaukn cynebHol aHanormyeckon aprymeHTaummé. 3apgada ata
BbIMAAWNT HEJIErKOM: MO NPU3HaHMIO 3apybexHbiX cneunannucTos B o6nacTtum
Teopun aprymeHTaLum, B BeCbMa 00LLINPHON nuTepaType 06 aHanormm Kak crno-
cobe 060CHOBaHMA eaBa M MOXHO OOHapyXuTb dyHOaMeHTalbHOe cornacue
Mo NoBOAY TOro, Kakytdo GOpMy MMEIOT aHaNOrM4eckne apryMmeHTbl U Kak mx
cnenyert oueHuBaTb’. HekOTOpble yYeHble OTBEpPraT NPMYaCTHOCTb aHanormm
K OOKTPUHE npeleneHTa, nonaras, 4To KoppektHee Obifio 66l paccMaTpuBaTb
cnepoBaHme npeueneHTy Kak pacCcyXxieHne nocpencrtsoOM npmmMmepa, a He
aHanorum®. N paxe 6onee TOro: 4TO UCMOJSIb3OBAHWE aHANOrNi U NoAYNHEHME
npeueneHTy — MoHATUS NPUHUUNWANLHO NPOTUBOMOSOXHbIES,

O6HapyxuBas Takoe pasnuyre B3rnsaoB Mo noBoay 3Toro, kasanoch Obl,
KJIIOYEBOIr0 MOHATUS, BAXHO HEe YNyCTUTb U3 BUAOY NMEPBOHAYasIbHYIO 3a4a4vy:
NPOsICHEHME NIOrMYEeCcKOn CTPYKTYpbl crieaoBaHus npeueneHTty. Heobxoamma
BblpaboTka Teopumn, koTopas gaeana 6bl NpeaesibHO ICHOE ONUCaHWE MbICN-
TENLHOrO NPOLLECCa, OCYLECTBAFIEMOrO CyaAbsiMN B XO4€ NMPUHATUS PELLUEHUSA
no Aeny B YCNOBUSX, KOrga 3TOMYy PELUEHUIO, Kak 1 BCEM MPeaLleCTBYIOLLNM,
npuaaeTcs 3Ha4YeHre npeueaeHTa. JocTnyb Takom SCHOCTU MOXHO 3a CYET ry-
60KOro aHanUTUYECKOro Pa3noXeHns AaHHOIro NpoLecca Ha HeEKOTopble 6osiee
MPOCTbIE MbIC/UTENbHbIE ONepaumn. ATO TakKe NO3BOJIUT BbIACHUTbL POJib aHa-
NIOrnin B CNegoBaHnmn NpeLeneHTy.

5 Kak 3ameuvaet Pynept Kpocc, «npuHumn stare decisis 3actaBnsieT cynen npuberartb
K MEeTOAy pacCyXAeHUsi Mo aHanormu, Nockosibky HeobxoAMMOCTb pa3peLlaTb CXoAHble aena
CXOAHbIM 06pa30M PacnpOCTPaHAETCS Ha aHaIOTNYHbIE PEeLUEHUs, MPUHATbIE B NMPOLUIOM»
(Kpocc P. MpeueneHT B aHrnuiickoM npaee / nep. ¢ adHrn. T.B. AnapoBoit; nog obuwl. pen.
®. M. PeweTHukoBa. M., 1985. C.43). Cp.: «[lna peweHns Bonpoca O TOM, cnefoBaTb a1
paHee yCTaHOBJIEHHOMY MPELLeAEHTY UM CYUTATb AEN0 IPUANYECKN OTINYAIOLLMMCS OT paHee
YCTaHOBNEHHOrO NpeLeaeHTa, Cyay Kaxablil AeHb NPUXoAMTCa npuberatb K N(POCTOMY 060CHO-
BaHMIO No aHanorun» (bepHam Y. MNMpaBosas cuctema CLUA / Hayd. pea. B. A. BnacuxuH; nep.
c anrmn. A. B. AnekcaHgpos n ap. Bein. 3. M., 2006. C. 149).

8 lagxmes . A. PeweHus Boiclunx cynoB Poccum kak 06LLeCTBEHHbIV kanuTan // BecTHuk
MockoBckoro yHusepcuteta. Cep. 11. Mpago. 2015. N2 1. C. 12.

7 Macagno F., Walton D. Argument from Analogy in Law, the Classical Tradition, and
Recent Theories // Philosophy and Rhetoric. 2009. Vol.42, no.2. P. 155.

8 CM., Hanp.: lTepenbmaH X., Onbpext-Teiteka J1. 3 kHurn «HoBasi putopuka: Tpakrart
06 aprymeHTauun» / nep. ¢ dpaxu,. T.J1. BeTowkunHom // A3bIK 1 MOAENMPOBaHNE COLMANbHOIO
B3anMoencTBums: nepesoabl / cocT. B. M. Cepreesa u . B. NapwuvHa; nog obuw. pen. B. B.Me-
Tposown. M., 1987. C.208, 229.

® Schauer F.F.: 1) Thinking Like a Lawyer: A New Introduction to Legal Reasoning.
Cambridge; London, 2009. P.85-91; 2) Why Precedent in Law (and Elsewhere) Is Not Totally (or
Even Substantially) About Analogy // Legal Argumentation Theory: Cross-Disciplinary Perspec-
tives / ed. by C. Dahlman, E. Feteris. Springer, 2013. P.45-56.
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Becbma BeEpOSATHO, 4TO pa3dHoobpa3ne MHEHU MO NMOBOAY MexaHM3ma
NencTBMa npeueneHTa, B TOM YMCe rno BOMNPOCY O POSM aHanormin, o3HavyaeT
CYyLeCTBOBaHME He OOHOW, a cpa3y HEeCKOJIbKMX TEOPETUYECKM BO3MOXHbIX
MoJleNnen npeueneHTa kak pykoBoACcTBa AJ1S NPUHATUA peLleHni. YSCHSS no-
HATME CnefoBaHUA NpPeueneHTy, Mbl TEM caMbiM ONpeaesiseM ero nNpoTMBo-
NMOJNIOXXHOCTb — OTCTYNJeHMe OT npeLleneHTa, AoNyCTUMOe Aaneko He Bceraa.
B pesynbrate ogHO 1 TO Xe cyaebHOe pelleHne MOXeT paccMaTpuBaTbCs
Kak npeHebpexeHne AOKTPUHOW npeueneHTa B pamkax O4HOM Moaenm n Kak
MOJSIHOCTBIO KOPPEKTHOE pelueHne — B Apyron. NpuHatue 1o nnm MHOM Mo-
nenn npeueneHta — 970 BbIGOP onpeaeneHHon nepcrnekTmBbl, yrina 3peHus,
OT KOTOPOro 3aBUCUT OLLEHKA AeNCTBUIA cyna. Takor BbiIOop A0KeH ObiTb 060-
CHOBaH, B CBSAI3N C YeM HEOOX0AMMO BbIICHUTb OCHOBHbIE YepThbl, JOCTONHCTBA
M HeJOCTaTKM BCEX BO3MOXHbIX Mogenen. CkazaHHOe elle pa3 NnoayepkuBaeT,
4TO, NINLb BbINOJIHUB TUWATENIbHENLINA AeCKPUNTUBHbLIN aHann3 cleaoBaHus
npeueaeHTy, MOXHO ByaeT nepenTn K 060CHOBAHMIO CaMoli AOKTPUHbI NpeLie-
[eHTa Kak CUCTEMbl HOPMAaTMBHbIX MOSIOXEHWN, COCTABAAIOLLMX YAaCTb CyAeOHOM
MeTo40SI0rnN.

HacTtosilas ctaTbs npefHasHavyeHa AaTb Havyana Takoro aHanusa. Ons
3TOro Mbl Bygem OTTankMBaTbCs OT HEKOTOPbIX, Kak NpeacTaBaseTcs, caMmo-
O4YeBUAHbLIX UCTUH. PasdymeeTcs, B Hayke BCsKas O4EBUAHOCTb MOXeT OblTb
NOABEPrHYyTa UCMbLITAHUID, U HEPEAKO 3TO NMPUBOOMUT YYEHbIX K O4epeaHOomn
BEpCUN paaukanbHOro ckentuuuama no noBoay no3HaBaemMocTu npeameTa
ncenegoBaHus. OgHako cyauTb O MPaBUIIbBHOCTU M30PaHHOro NyTy NPeacTouT
NNLLb NO3Hee, Koraa CTaHeT BO3MOXHbIM peLlatoLlee conocTaBneHme Bblpabo-
TaHHOW B €€ 3aBEePLUEHHOM BUAE KOHLEMLNN C UHBIMU, B TOM YUCIE PAANKAIbHO
CKEeNTUYECKUMU, B3rNsgaamu.

CnepoBaHvie npeueneHTy Kak ciegoBaHve npaBuily: 3HaYeHne nge
r.Jl.A. Xapra. B oTHoweHun cynebHoro npeueageHta Heob6xoaAnMMo UMeTb
B BUAY ABa 04EBMOHbIX 0OCTOATENLCTBA. BO-nepBbix, CyaebHbIl NpeueneHt —
31O TekcT. CerogHs Mbl NOYTU BCEraa MMeeM BO3MOXHOCTb 03HAKOMUTbCH
C TEKCTOM peLleHuns, KOTOpbIn Obl cocTaBneH cammm cyaoM. Ha 3ape npeue-
NEeHTHOro npasa lprucTamM NPUXoanIoCh A0BONIbCTBOBATLCA HEOGULIMAIBHBIMK
oT4YeTaMM O COCTOSIBLUMXCS peLleHnsix. Tak nan nHade, B KQ4eCTBe NPaBOBOro
deHoMeHa npeLeaeHT, KakKUM Mbl ero 3HaeM, BO3MOXEH JMLLb B BUAE TekcTa —
He cny4YyalrHo gaxe B AHMMW OOKTPUHA MpeueneHTa noayymna npuaHaHue
ToNbKO B XIX cToneTumn, koraa 3annck cyaebHbIX OTHETOB CIOXMNACh B LIESIbHYIO
cuctemy'?. Bo-BTOpbIX, 3HAYMMOCTb CyAebHOro npeueneHTa B yCTaHOBJIEHUN
cofepxaHus o6beKTUBHOIO Npaea, B 0T/In4Me OT cyaebHOoro peleHuns, He Ha-
[ENEHHOro CTatyCcoM MNpeLefeHTa, BbIXOOMT 3a Npedesbl KOHKPETHOro Aena,
B KOTOPOM COCTOSI/IOCb 3TO pelleHue. NpeueneHT He aBnseTcs cyrybo naptum-
KYJISIPHO «MaKCUMOIi», B HEM 0053aTefIbHO COAEPXKMUTCS HEYTO YHMUBEPCAJIbHO
NPUMEHUMOE, HEKWIA, eCNN NPOA0IIKAaTb UCMNOMIb30BaTh TEPMUHONOMMIO KaHTa,

© O cBA3M MexAay cyaebHbIMU oT4eTaMu U OOKTPUHON NpeueneHTa cMm.: Yoskep P.
AHrnuinckas cynebHas cuctema / nep. ¢ aHm. T.B.AnapoBoii; oTB. pen. @. M. PelleTHUKOB.
M., 1980. C. 155-156.
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«BCeOoOLWNI 3akoH». Ana 0603Ha4eHns Noa00OHbIX OOLLMX yKasaHMn No NoBOAy
TOro, Kak crneayet pelwartb dyaywime aena, pPUCNpyaeHUus onepupyeT ns-
BECTHbIMU TEPMUHAMM: HOPMA, NPaBuo. VIMeHHO BCeacTBMe Hanm4ms HOpMbil,
KoTopas 6bina 6bl NPUMEeHUMa B OTHOLLEHUW HeonpeaesreHHOro MHOXecTBa
KOHKPETHbIX CUTyauunin, NnpeueneHT NPUHSTO BKOYaTb B YMCIO UCTOYHUKOB
npaesa — Hapsay C KOHCTUTYLUMEN 1 3akoHOM. Ecnn 6bl U3 npeleneHTa Henbas
ObINI0 BbIBECTU NMPaBuio 06LLEro xapakTtepa, TO OH He MOr Obl CNYXWUTb B Ka4ye-
CTBE I0pUANYECKOro PyKOBOACTBA.

MpuBeneHHbIE KOHCTaTaUMM NMO3BONSAIOT YTBEPXAaTb, YTO cliegoBaHue
npeueneHTy — 970 Npexe BCero cnefoBaHne npasuiy, NPUMeEHeHe HOpPMbI,
KOTOpas NpuHsana 6onee NN MeHee aKCNMLUUTHYIO A3bIKOBYIO ¢popmy. OTcioga
CTaHOBUTCS AICHOM HeobxoaMMOCTb obpalleHnsa Kk 6onee obLlen Teopun cne-
[0BaHMA NpaBuily, No OTHOLLEHUIO K KOTOPOI Teopust CriefoBaHus NpeugneHTy
OyneT BbICTyNnaTb INLb YACTHbLIM C/lydaeM. 3aMeTuM, YTO Takoe npeacTaBneHme
0 NpeugaeHTe cpasy rNo3BOJISET AaTb OTBET HA BOMPOC O KPUTEPUSAX peneBaHT-
HOro cxoactea aen. Bosbmem nedunHmMumio, KoTopas AaeTcs B Teopun npasa:
«CynebHbIl NpeueneHT — 3TO NPaBOBOW TEKCT... NPeACTaBNAOLWMIA YacTb CYy-
nebHOoro pelleHns No KOHKPeTHOMY AeNy, coaepXalllyio MHPopmMaLmio o chop-
MYJNIMPOBAHHOM CYyOO0OM npasBuiie, KOTOPOEe MHTEPNpPeTupyeTcs kak obLlie3Ha-
yumasi n obLeobsizatesibHasi Hopma noBeaeHus ... B TOM 4Yicie Ans cyaoB npu
pelleHnn aHanornyHelx gen»". lena cyntaioTCA aHaNOrMYHbIMKW, KOraa Mexay
HMMU €CTb «pefieBaHTHOEe CXOACTBO», HO UMEHHO NOHATUE PefleBaHTHOMO CXO/ -
CTBa BbI3bIBAET CTOJIb CEPbE3HbIE 3aTPYAHEHUS B €r0 KOHLUENTyaslbHOM OCMbIC-
JIEHUUN, 4YTO BCSH CUSa aHANOrMyeckmx apryMeHToB — a 3a Hel 1 crnenoBaHue
npeueneHTy B LIeSIOM, KOraa B OCHOBY TEOPUM KNaaeTcsl NOHATUE aHanormm, —
HayMHaeT Kas3aTbCs YeM-TO MUCTUYECKMM N He NoAJAI0LWLMMCS HayYHOMY aHa-
nnay™. [Ina Teopuun cnegoBaHnsa NpeLeneHTy Kak creaoBaHua npaBuy Huka-
KOTO MPUHLMNMANbLHOIro 3aTpyaHEHUS HA 3TOM aTarne HeT: NOCKOJIbKy NpeLeneHT
coaepXuT obLLYy0 HOPMY, NMOCTOJIbKY MMEHHO OHa U A0J1XHAa COOOLLNTL B CBOEM
runotese, kakne gakTbl 6yayuiero (HOBOro) kasyca siIBASOTCS 3HAYUMbIMU.
Benob MMEHHO Tak Mbl MOHMMAEM pesieBaHTHOCTb GakToB, KOrga pedb uaet
0 60nee NOHATHOM KOHTUHEHTaNIbHOMY I0PUCTY NMPUMEHEHUN SKCMIULUTHO Bbl-
paXKeHHOW HOPMbl 3akoHa: pakTbl ABNAIOTCS pefieBaHTHbIMU, CN TakOBbIMU UX
onpenensieT rmnoTesa HopMbl. Haao nonaratb, cnegoBaHue npasuily octaeTcs
TakoOBbIM BHE 3aBMCUMOCTW OT TOr0, rae 9T0 NPaBuIIo BbIPAXEHO.

Hwnyero peBoNOLMOHHOIO B CAMOW MOMbITKE OCMbICNIUTL CleaoBaHue npe-
LlelleHTY Kak crnefoBaHue npaBusly Ha caMoM aene HeT. HanpoTue, nonoxeHne
Nen B aHrno-aMmepukaHCKOW IopuUChpyaeHLUMn B HACTosILLEee BpeMs TakoBO, YTO
TeopeTUYecKuin B3rnsaa, CornacHo KOTopoMy npeueneHTbl GYHKLUVMOHUPYIOT No-

" Apxunos B. B., MonsikoB A. B., TumoLuvHa E. B. ApanTtaums onbita CUCTEM NpeLeaeHT-
HOro npasa K POCCUICKOM NPaBOBOl CUCTEME: K MOCTAHOBKE npobnemsl // N3BecTusi By30B.
MpaBoBeneHune. 2012. N2 3. C. 117.

2. Cm. no atomy nosoay: Brewer S. Exemplary Reasoning: Semantics, Pragmatics, and
the Rational Force of Legal Argument by Analogy // Harvard Law Review. 1996. Vol. 109, no. 5.
P.933; Weinreb L. L. Legal Reason: The Use of Analogy in Legal Argument. New York, 2005.
P.32-38.
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MAHKOCOB C. A.

CpeacTBOM YCTAHOBMIEHUS (M NOCNEAyLWEero NpMMEHEHVs) NpaBunil, Xxapakre-
pu3yeTcs ero onnoHeHTaMu Kak NpuHaafexalmn K YACY «0OpTOA0KCasbHbIX» 2
M «0BLEenpuHATLIX» ™, B TO e BpeMs oOpalleHne K MOHATUIO NpaBuia eLe He
[aeT MCYepnbIBalOLLLEN ACHOCTM, MOCKOJIbKY CaMO HYXXOAETCA B PA3bACHEHUMN.

IOpunanyeckon Hayke N3BECTHbI HECKOJIbKO TEOPUI CneaoBaHns npasuy,
JAOWMX PasMyHOE ONMMcaHme 3Toro OTANYUTENBHOrO0 GEeHOoMEHA YenoBeye-
CKOro MbILWIEHMS U NOBEAEHUNS, HETOBEYECKON KyNbTypbl B LesomMm. Co BTOpoIi
MoNOBUHbI XX B. rOCNOACTBYIOLLEN TEOPUEN HA STOT CHET CHMUTAETCS TEOPUS «OT-
KPbITOM TEKCTYPbI» MPABOBbIX HOPM, BbIABUHYTAs KNACCUKOM aHaMTUYECKOro
npaBoBeaeHus epbepToM XapToM, OCHOBHOE COUYMHEHME KOTOPOro, «[oHATne
npaea» (1961), ctano, no obwemy npuaHaHuio, pydbexom n OCHOBaHMEM CO-
BPEMEHHOW aHrno-aMepuKaHCKOM opucnpyaneHunm'’®, no ceii AeHb 3aHMMas
B Hel ueHTpanbHoe MecTo'®. Obwedunocodbdcknm dyHaaMeHTOM 3To Teopun
BbICTYNaET «JIMHIBUCTMYecKas ¢unocodus» Jlioasura ButreHwtenHa'.

M3 Teopumn XapTa BbITEKAET, 4TO CNeLOBaHME MPeueneHTy aBaseTcd
YaCTHbIM Clly4aeM CnegoBaHuUg NpaBusly U 4TO B 3TOM CMbIC/IE HET MPUH-
LUMNruanbHOM MEeToA0NI0rMYeCKOn pasHuLbl B MPUMEHEHNM 3aKOHa U npeLe-
[eHTa K KOHKPETHbIM cnydyasaMm. Henb3sa ckasaTtb, 4TO MPUMEHEHME 3aKoHa
OCYLLECTBASETCH NOCPEACTBOM AEAYKLUM, a NPUMEHEHME NpeueneHTa — no-
cpencTteoM aHanoruu. Ponb aenykummn B npaee BooOLLE BECbMa OrpaHMyeHa:
«[1efyKTUBHOE MBbILLJIEHVE... HE MOXET CITY>XXUTb MOAEJbIO, COMMacHO KOTOPOW
NOSIXeH NelicTBOBaTb Cyabs UM Ntoboi Apyror npaBonpuMeHnTeNb, NoABOAS
KOHKpEeTHble Aena nop aencteme obueit HopMbl»'8. B cBS3U ¢ 9TUM, roBops
0 HOpMax npaBa, lepbepT XapT 3aMeyaeT: «...uX NMPUMEHEHNE B KOHKPETHbIX
cny4asx... He MOXeT ObITb OeJIOM NIOrMYeCcKon aeaykumm»'°, nbo «iornka He
COAEPXUT NPennUCaHnuin OTHOCUTENIbHO TOJIKOBAHUS TEPMUHOB; OHA He gaeT
HW rynoro, HX YMHOIro onpeaeneHns BbiCkadblBaHWUN. Jlorvka nuws runoteTu-
4Yeckn roBOpPUT, YTO €CNU Bbl AaanMTe ONpeaeneHHoOMY TEPMUHY OnpeaenieHHoe
TONIKOBaHWeE, nocnenyeT onpeaeneHHbir BbiBOA. 10 noBoay TOro, kKak cnenyet
KnaccnpuumpoBaTb YaCTHOCTU, IOrMKa MOJIYMT, @ BEAb B 9TOM U 3aK/04aeTcs

® Levenbook B. B. The Meaning of a Precedent // Legal Theory. 2000. Vol. 6, no.2.
P.185.

“ Lamond G. Do Precedents Create Rules? // Legal Theory. 2005. Vol. 11, no. 1. P. 1.

'S KacatkuH C. H. «MocTtckpuntym» K «[MoHaTuio npasa» lepbepTta J1. A. XapTa
// Poccuiicknin exxerogHuk teopum npaea. 2008. N2 1. C. 758.

6 Jlaritep 6. 3a npepenamu crnopa XapTta n [lBopkuHa: npobiemMa MeTonosiornm
B lopucnpyaeHunmn // Poccuiickuii exerogHmk teopmm npasa. 2009. N2 2. C. 117.

7 OTHOCUTENBHO CBA3M NOCTPOEHN XapTa ¢ dunocodpuein no3gHero ButreHwteliHa
cM.: KacatkuH C. H. MNpobnema cnenoBaHus npasuny: XapT n BuTtreHwTeliH // AHTpononoris
npasa: ¢inocodcbkunii Ta LPUANYHUIA BUMIpK (CTaH, Nnpobnemu, nepcnektusun). Jbsis, 2012.
C.256-276. — AHanu3 u OoUEeHKY Teopun XapTa B CBETE BbIABUHYTLIX MPOTUB HEE BO3pa-
XeHuin cMm. Takxe B: KacatkuH C. H. NMpobnema HOpMaTUBHbLIX OCHOBaHUN cyaebHoro pe-
LeHVs: KOHLEeNUMs NpaBoBON HeonpeaeneHHocTu [ XapTa n ee Kputmnkn // AHTpononoris
npasa: dinocodPcbknii Ta LPUANYHUIA BUMIpK (CTaH, npobnemun, nepcnektusn). Jibeis, 2013.
C.220-240.

® Xapt . J1. A. TIo3UTUBM3M U pasdrpaHnyYeHne npasa u mopanu // N3aBectusa By30B.
MpasoBeneHume. 2005. N2 5. C. 117.

® Tam xe.
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CYLWHOCTb cyaebHoro pelweHus». [laxe pacnonaras 4OCTOBEPHbIM 3MMNNPU-
yecknM (Unm o60CHOBAHHBIM HOPMAaTUBHbLIM) MOJIOXEHMEM «BCe S ABNAIOTCA
(ZOJKHBI ObITh) P», 06 06bEKTE UK CUTYaUUM HENb3S 3aK/IOYNTL HUYEro 40 Tex
nop, noka oHW He ByayT NoABEepPrHyTbl COOTBETCTBYIOLLEN Kateropnsauum, T. e.
BKJIIOYEHbI B 3Ty 00LLyt0 kKateropuio S?'.

BbIICHAS MeXaHU3M «knaccupukaumMm HaCTHOCTEN», XapT MCXOAUT U3 TOrO,
4YTO B OTHOLLEHMN TEKCTOB 3aKOHa 1 NpeLeneHTa Mbl HE MOXEM 3apaHee ycTpa-
HUTb Ty PyHOAMEHTaNIbHYIO HEOMNPEAENEHHOCTb («OTKPbLITYIO TEKCTYPY») Tep-
MUWHOB, C MOMOLLbIO KOTOPbIX Mbl BbipaxaeM obpasubl NoBegeHns — obuime
HopMbl. Jllobas npaBoBas HopMa npeanonaraeT HeKOTOPbIM BGeCcCnopHbI
npuMep ee NPUMEHNUMOCTU. XapT MCNOAb3YET NOHATUE «ACHbIN cnyvar». Ecnn
paccmMmaTtpmBaemMoe CyaoM Oesi0 O4EBUOHO MOXOXE Ha 3TOT SCHbIA Chyyan, To
M O HEM CaMOM MOXHO CKa3aTb, YTO OHO SBMSETCH ACHbIM, NonagaeT B chepy
cemMaHTMyeckoro saapa Hopmbl. OaHaKo 06CTOATENBCTBA UHBLIX CUTYaLMA MOTYT
pacnonaraTtbcs Ha nepudepumn aHa4eHni obLLLero TepMmmnHa, B Tak Ha3biBaeMOomn
30HE NoNyTeHu, rae A0JIKHas cTeneHb 04eBUOHOCTU CloBOyrnoTpebneHuns
(1, COOTBETCTBEHHO, MPMMEHMMOCTM HOPMbI) OTCYTCTBYET. Takon cnyyan nve-
HYETCS «MOrPaHNYHbIM>.

Hanpumep, ecnu peyb naet o NpuMeHeHNn npasunia, 3anpeLiarLero
1MCNOJIb30BaHNE CPEACTB NepeaBuXeHns B napke, TO O4EBUAHO, YTO 3TOT 3a-
npeT UCK/oYaeT NpoBeaeHNe aBTOMOOWIIbHbLIX TOHOK. OTO OyOeT oaHa U3 Tex
cuUTyauuin, KOTOpbIE KOHCTUTYMPYIOT SICHBIMA ClyYai MPUMEHEHNS NpaBuia n He
TpebyloT CO CTOPOHLI cyda 0COObIX pacCyXaeHUN. Takol ACHbIM cy4ain MoXeT
OblTb 330aH Kak 0O4eBMOHbIM 3HAYEHMEM TeKkcTa, B KOTOPOM BbipaxeHa HopMma,
Tak U HENOCPEACTBEHHbIM yKa3daHnem npmmepa NnpuMeHeHns HOPMbI, YTO Kak
pa3 xapakTepHO Aas npeueneHTa (Ho, K CNoBy, BOBCE HE UCKJTIOYEHO U AN Tak
Ha3bIBAEMbIX HOPMaTMBHbIX NPAaBOBbLIX akTOB). B ntobom cnyvyae HeEOYEBUAHO,
4YTO 3anpeT OTHOCUTENbHO TPAHCMOPTHbLIX CPEACTB UCKIIOYAET NepeasuxeHmne
noceTuTenen napka Ha ponvkax u camokartax. B cutyaumm nogoOHon He-
O4YEBUAHOCTU CyA, NO crnoBam XapTa, OOJIKEH «PAaCCMOTPETL (Kak AesaeT ToT,
KTO MCMOMb3YET NnpeueneHT), “B 4OCTAaTOYHOW N1 Mepe” MOX0X HACTOALWNA
Crly4anm Ha SCHbIA cnyyal B “OTHOCALWMXCH K Aeny” CBOMX acnekTax (KypcuB
Haw. — C. M.)»*, Heob6x0aMMOCTb OTBETa Ha 9TOT BOMNPOC BbI3bIBAET CUTYaLINIO
CYLENCKOro YCMOTPEHMS, NMOCKOJIbKY TaKOW OTBET SIBNSETCSH Pe3ynNbTaTOM Bbl-
6opa. Cyabsi «no ceBoemy BbIGOpY A00aABNSET K pAgy CiyyYaeB [MPUMEHMMOCTHU
npasunal HoBbIM cryyYali n3-3a CXoACTB, KOTOpble MOryT 060CHOBaHHO 3aliu-
LaTbCs... Kak pefieBaHTHbIE B MPaBOBOM CMbiciie»?3, Kputepumn peneBaHTHOCTU
«3aBUCSAT OT MHOIMX C/IOXHbIX GaKTOPOB, MPOHM3bIBAIOLMX MPABOBYIO CUCTEMY,
N OT uenen (aims or purposes), OOCTUXEHNE KOTOPbIX MOIYyT NPUMNUCLIBATb

20 Tam xe. C. 120.

2! «loka Mbl HE B COCTOSIHUN AEHTUDULMPOBAaTL OOBLEKT B KAYECTBE YJIEHA HEKOTOPOro
Knacca BOMpeKn ero OTANYUSAM OT OPYrvX YIEHOB 3TOr0 Kfacca, HUKakon AeAyKTUBHBbIN BbIBOS,
He Bo3MoxeH» (Weinreb L. L. Legal Reason... P. 127).

2 Xaprtl.J1.A. TloHaTue nNpaea / nep. ¢ aHm.; noa obw,. pes. E. B. ApoHacuHa n C. B. Mo-
nceesa. Cl6., 2007. C. 131.

2 Tam xe.
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npasuy»2*. B ACHOM cny4ae Lesib NPaBOBOI HOPMbI (3aKOHa UK NpeueaeHTa)
ABNSETCS onpeneneHHon. B 4acTHOCTU, NPUMEHUTENBHO K FOHKaM Ha aBTOMO-
OUNAX NN MOTOLMKIIAX yXe M3HavyalbHO COBEPLUEHHO OY4EBUAHLIM 06pPa3oM
paspelleH «BOMPOC O TOM, YTO TULLUWUHY U CMOKOWNCTBUE B NAPKe HAONEXUT
noaaepXmnBaTtb LIEHOW UCKIOYEHUS 9TUX BeLlei Bo 4TO Obl TO HU cTano»?®, Ho
NeNnCcTBYeT N1 3anpeT MCMNoJIb30BaHUs aBTOMOOWIIEN B rOPOACKOM Napke Takxe
M B OTHOLIEHMWN KaTaHUS AeTel Ha UrpyLIeYHbIX MallnMHax C 9NeKTPUYECKUM
nsurarenem? [Ing otBeTa Ha 3TOT BOMPOC camo no cebe 6e3pasnmyHo, ycra-
HOBJIEHA Takas HopMa NpPeueneHToOM UK 3akOHOM. BaXHO, 4TO 3TOT HOBbLIN
cnyqanm HaxoamTcs Ha nepudepun 3Ha4eHUn HOPMbI, B CBA3M C HEM BO3HUKAET
HeonpeneneHHocTb: «CneayeTt M NOXepPTBOBATb HEKOTOPOW A0SEN CMOKON-
CTBMS B NapKe paau AeTeN, yAOBObCTBME UM MHTEPEC KOTOPLIX 3aK/tovyaeTcs
B MCMOJIb30BAaHMN 3TUX BELLEN, — UM CMOKONCTBUE OOSIKHO ObiTh 3ALLMLLEHO
OT HUX»%%, B HEOYEBUOHOM Cllydae Mbl «pellaeM BOMNPOC, Bbibupas Mmexay
KOHKYPUPYIOLWWMUK MHTEPECcaMN TakuM 06pa3om, KOTOpbI 6osiee BCEro yaoB-
netBopsieT Hac. lNocTynas Takum obpa3om, Mbl Aenaem 6onee onpeaeneHHom
HaLly NCXOOHYIO LEefb 1 MONYTHO pellaemM BOMNPOC O 3HAYeHUM 0BLLEro NoHATUS
B OTHOLLEHUW K LensaM AaHHOro npasuna»?’.

Teopus «OTKPbITOM TEKCTYPbI» MPaBOBbIX HOPM — 3TO 00Lasa A1 3aKOHOB
M NpeueneHToB TEOPUSA CNeaoBaHNS NpPaBuily, KOTopasi Takxe onpeaenseT posb
CyOencKkoro ycMoTpeHusi. HeonpeaeneHHOCTb Kakoro 6bl TO HM BbI10 topuanye-
CKOro pykoBOACTBA AJ19 NPUHATUS peLleHns no aesny B KOHEYHOM cyeTe TpebyeT
CO CTOPOHbI Cyabn BbiOOPa, KOTOPbLIM OCYLLLECTBASETCS B paMKkax B3BELUMBAHUS
MHTEPEecoB (Lenen, LeHHOCTEN, MPUHLUMOB), 3aTPOHYThIX 0OCTOATENLCTBAMU
nena?s. O6wupHble UMTaThl OblIM HEOBXOAUMbI 30EeCb, YTOObI MoKa3aTb: yXe
B «[TOHATUM NpaBa» XapT A0CTAaTO4YHO ACHO CHOPMYNNPOBAs MbICib O HEOOXO-
OMMOCTM B3BELLUMBAHNS Kak Npoueaypbl, C MOMOLLLIO KOTOPOW Cyay B CUTyaLMK

2 Tam xe.

% Tam xe. C. 132.

% Tam xe. C. 133.

27 Tam xe.

28 ECnun 9TW LLEHHOCTWN HEe AaHbl CAMUM NMO3UTUBHBLIM MPABOM, TO CYAbs BbIHYXAEH OyaeT
nckatb Ux 3a npegenaMu npaea, BToprasicb, COOTBETCTBEHHO, B 0611acTb mopanu. Mo aTtol
MpUYnHEe Teopust «OTKPLITOM TEKCTYPbI» NCMNOJb3YeTCs OMNMOHEHTaMU I0PUANYECKOro NO3nUTK-
BM3Ma Kak [0Ka3aTesbCTBO Te3nca 0 HeoOXx0AMMOW CBSA3M Npasa 1 Mopasu, NPOTUB KOTOPOro
XapT, 6yay4n No3nTUBUCTOM, Bo3paxars (CM., Hanp.: Anekcu P. TIoHATME 1 [eNCTBUTENbHOCTb
npasa (0TBET lopuanYeckoMy no3mtnsmamy). M.; Bepnun, 2011. C.86-94). NonobHyio Heno-
3UTUBUCTCKYIO MHTEPNpEeTauuio CBoer Teopmun XapT npeasuaen ¢ camoro Havana (Xapt ™. J1. A.
Mo3nTtnemnam n pasrpaHuyeHme npasa n mopanu. C. 116-124). HenosntnemcTckas nHtepnpe-
Tauus CerofiHs MOXEeT NnokasaTbCsi OLUMOOYHOW yXe Mo TOW Npu4MHe, YTo 6a3oBble LEHHOCTHU
BO MHOIMX CTpaHax, B TOM 4ucne B Poccun, koambunumpoBaHbl NO3UTUBHLIM NPAaBOM B BUAE
dyHAaMeHTasIbHbIX MPUHLUMMNOB AENCTBYIOLWEN KOHCTUTYLIMK, BKOYasS HOPMbI O NMpaBax 4eno-
Beka. OgHako paspelleHne KOHKYPEeHUUY NPUHLMAOB C MOMOLLbIO Npoueaypbl B3BELUNMBAHUS
npegnonaraeT BblIHECEHNE CYXAEHUSA O CTENEHN OTHOCUTESIbHOW BaXHOCTU TOr0 SN MHOTO
npuvHUMnNa B pamkax paccMarpvBaemMoro Oefna, T. €. BbipaxeHne rnpeanovTeHns, nocTpoeHme
HEKOTOPOW LEHHOCTHOWM nepapxuu. 9ta nepapxusi, NOCKOAbKY TEKCTOM KOHCTUTYLMWN U UHbIX
VNCTOYHMKOB NpaBa oHa 06bIYHO He 3aJaHa, UMeeT CBOE OCHOBAHME B NMPUHATON CyAbsSiMU MO-
panu, B ux Cy6beKTUBHOCTMU.
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npaBoOBOW HEONPELENEHHOCTU HAOEXMNT YCTAHOBUTb PENIEBAHTHOCTb CXOACTB
M pasnmyumin Mexay siCHbIM U NorpaHnYHbIM cinydaem?.

HesAacHOCTb yCnoBUN NPUMEHNUMOCTIM TOW MW MHOW NPELEEHTHON HOPMBbI
SIBNIIETCS, COOTBETCTBEHHO, YAaCTHbIM C/lydaeM HeOoNnpeaeneHHoCTN npasmna.
C nosuuuin Teopum XapTta, B cuMTyaumm HeonpenoeneHHoCTU Cyn pacnonaraet
YCMOTPEHNEM, KOTOPOE peann3dyeTcs B paMkax npoueaypbl B3BELUNBAHUS.
Cya B cnepyiowem gene BbiHYXAeH OyaeT «40CTpamBaTb» HOPMY, YTOUYHATL ee
coaepXxaHue, co3naBaTb ee HOBbI 061K, npexae HeoYeBUaHbIN. Knoyeson
BOMPOC BCSAKUI pa3d COCTOUT B TOM, JOJ/DKHA Ji 3Ta HOPMa MMETb HACTOJIbKO
obuwmin xapaktep, 4ToObl BK/IOUYMTbL B cpepy CBOEro AenNCTBUS HOBbIN Kasyc,
KOTOPbIM HAXOAUTCS TENepb Ha paccMoTpeHun cyna. Nockonbky cutyauns
HeonpeaeneHHOCTM TEM N XapakTepHa, 4To 0ObEeKTUBHOE NMpaBo B COBOKYM-
HOCTW C M3BECTHbIMU NpaBMnamMm TONKOBaHUSA (CBOEro poaa «iopuanyeckom
rpamMmmarunkoin»3°) He naeT cyabe 0QHO3HAYHOro OTBETa Ha 3TOT BOMPOC, TO MO-
Jly4aeTcs, 4TO CyAbs BbIHYXAEH BbIONPATb MeXAy Y3KOWM U LUMPOKOM TPaKTOBKOW
NnpeLeneHTHOM HOPMbl HA OCHOBE COOCTBEHHbIX NMpeano4vTeHuii. Basecus Bce
3a 1 NPOTUB, OH OOJ/IKEH BbiCKa3aTb CY>XAEHME B NOJIb3Yy OOHOIMO U3 KOHKYpU-
PYIOLWVX MPUHUMNOB, NPEeAnoYecTb A0BOAbLI B NOJb3Y TON UKW NHOW TPAKTOBKMN
Kak bonee yoeamnTenbHble.

B HekoTopoW cTeneHn 3apaya cyabn obneryaetcs Tem, 4TO KpUTepum
ON19 oueHkn hakToB M apryMeHToOB coobuialoTca emy cammm npasoMm. Lenyio
CUCTEMY Takmx KpuTepueB 0ObIYHO AaeT KOHCTUTYLUMS rocyaapcTBa, Bbipaxas
nx B popme pyHoaMeHTaNbHbIX NPUHLMNOB NpaBonopsaka (Takmx Kak rnpasa
yesioBeka). PeneBaHTHOCTb GaKTOB, CXOOHbIX 1 Pa3/INYHbIX, ONpeaensaeTcs npa-
BWUJIOM, KOTOPOE BbITEKAET U3 NPELEaEHTa, a ECIN HEONPEeAENEHHbIM OKaXeTCs
camMo NpaBuo, TO B 9TOW 4aCTU OHO A0JIKHO OblTb CKOHCTPYMPOBAHO CYAOM
Ha OCHOBE MPUHLUNMOB KOHCTUTYUMK. KOrga B CUTyauunto BOBMIEYEHbI Cpasy He-
CKOJIbKO Takmx MPUHLUMMNOB, NX KOJIN3NSA NOPOXAAET KOHKYPEHLUMIO BO3MOXHbIX
PEKOHCTPYKUUA npeueeHTHOro npasmna. KoOHCTUTYyUns, Kak npaBuio, He
yKa3blBaEeT, KakoBa Mepapxus NPUHLUMNOB B KaXO0M KOHKPETHOM Aene. 910
cOo3JaeT CuUTyauuio HeonpeaeneHHoCTu, a 3Ha4uT, CYy4eliCKOro yCMOTPEeHUS,
KOTOpOe cya peanusyet B Gopme yTBEPXOEHWS, Y4TO «NpuHUmMn P, aBngaeTca
npv Takoro poaa o6cToATeNbCTBax 601ee BaxHbIM, YeM npuHumn P,». Bbl-
ckasblBaHMe U 0O60CHOBaHME Takoro CyXAeHUs 06 OTHOCUTENbHOM BaXHOCTU
npuHumna (T.e. 60/blUEN BAXHOCTU He abCTPaKTHO, @ UMEHHO MNPU AAHHbIX
006CTOATENBbCTBAX) MPUHATO TakXXe MMEeHOoBaTb GanaHCMPOBaAHUEM MPUHLIUMOB.
MoHaTne 6anaHca S9BASeTCs KIYEBbIM 419 AOKTPUHbI MPONOPLMOHANbBHOCTU —
OCHOBOMONaraloLWen AOKTPUHbI COBPEMEHHOIO KOHCTUTYLIMOHHOIO npasad'.

2% Tpy NpUMEHEHUN NpeLeaeHTa ACHbIM, COOTBETCTBEHHO, ABNSIETCA NPeLecTByoLee
[,en0, NOCKOJIbKY OHO YK€ MOJTly4n10 MPaBOBOE PELLEHME, a MOrPaHNYHbIM, HEOYEBUAHbLIM CIly-
yaeM MOXeT oka3aTbCs HOBOE Aeslo.

30 Takoe cpaBHEHME Teopun TONIKOBaHWSA Npasa ¢ rpaMmmaturkoi gaet E. B. BacbkoBckuii:
BacbkoBckuii E. B. PykoBOACTBO K TOIKOBAHUIO U MPUMEHEHUIO 3aKOHOB: NS HA4YMHAIOLLLNX
topuctoB. M., 1913. C.6.

3 MoppobHee 0 NponopumnoHanbHOCTU cM.: besos C. A. PaunoHanbHOCTb cyaebHomn
6anaHCUPOBKM KOHCTUTYLIMOHHBIX LLEHHOCTEM C MOMOLLbIO TECTA HA MPOMOPLUOHANIBHOCTb
// NMeTtepbyprckuin topuct. 2016. N2 1. C. 63-75; LLnuHk b. MponopumoHanbHoCTk: K npobneme
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Ecnn paccmarpuBaTtb KOHKYPEHLMIO MPUHLMIMOB Kak KO3 MPaBOBbIX
HOPM32, TO MOXHO CaenaTb BbIBOA, 4YTO NpeueaeHTamMm co3nalTcs KONam3un-
OHHble HOPMbI, KOTOPbLIE OMNPEfENsIoT, MPU Kakux 0OCTOATENbCTBAX B MOJb3y
KaKoro M3 KOHKYPUPYIOLLMX MPUHLUMMNOB OOSIXHO ObITb NMPUHATO cynebHoe pe-
weHue B 6yaywem gene. lNpu 3ToM, NOCKOSIbKY HOpMa MNpeLeneHTa, ycTaHas-
nueatouwas 6anaHc NPUHLUMNOB, MOXET U A0NXKHA OblTb apryMmeHTUpoOBaHa,
HEOOXOANMMOCTb NPEANOYTEHMS NPUHLMNA NepeTekaeT B NJOCKOCTb OLLeHKN
apryMeHToB, B KOTOPbIX T€ UM UHble 0OCTOSATENLCTBA Aefa paccMaTpuBaloTcs
Kak 3Ha4YMMble B CBETE ONpeeneHHbIX NPUHUMNOB. B topnanyeckom guckypce
CYXZeHMs Mo NOBOAY 3HAYMMOCTU (BaXXHOCTWU, YOeauTenbHOCTW, CUMbl) apry-
MEHTOB Nosly4alnT MeTadopnyeckyto GOoOpMy CY>XOEHUN O «<BECE»: B OTHOLLEHUN
apryMeHToB U Tex ¢GakToB U MPUHLMMOB, K KOTOPbIM OHW OTCbINAIOT, FOBOPST,
YTO B KOHKPETHOM AeJie OHK oka3anuck 6onee (UM meHee) «BecoMbiMm». Cama
npoueaypa oueHKN apryMeHTOB MMeHYeTCsl B3BelLMBaHNEM. JTa OLeHKa B KO-
HEeYHOM cyeTe pauMoHanbHO 060CHOBaHa BbiTh HE MOXETS,

AHanuTnyeckoe pasnoxeHue, KOTOPOMyY XapT NoaBepraeT MbICIIUTENbHYIO
npouenypy cnegoBaHus npasuily, 3HAYNTENTbLHO MPOSICHAET ee CTPYKTypy. Bo
BCEX Cllydasnx cfieqoBaHus npaBsuiy, B KaKOM Obl UICTOYHUKE OHO HUX ObINO Bbipa-
XEeHO, UMeT MeCTo Tpu 6a30Bble MbICITUTENIbHbIE Onepaumn®. XapT He gaet um
TOYHOrO HAMMEHOBAHUS, HO Kak TaKOBbIE OHM B €r0 PaCCYXAEHUAX PasfniynMel.
CHavana npoBOAMTCS aHaslorns — HaxoXAeHNEe HEKOTOPOro NePBOHAYaIbHOIrO
CX0ACcTBa Mexay O4eBUAHLIM U HOBbIM HEOYEBMOHbLIM ClydYasmMu. 3aTtem B3Be-
LUMBAHME — OLLeHKa BECOMOCTU BAUSHUS OOCTOATENbCTB Aefla Ha OCYLLECT-
BJIEHME OPUAMYECKN 3aLUULLEHHbIX MHTePEeCOoB. HyXHO Tonbko n06aBUTb, H4TO
3Ta oueHKa OCYLLECTBASIETCSH B CPaBHEHUM C 6anaHCOM, YCTaHOBJIEHHbIM 4114
04YEeBUIHOrO cfyyast, Tak YTO eclin MPUHATL BEC CXOOHbIX (PaKTOB 3a KOHCTAHTY,
TO pelwleHne OyOeT 3aBUCETb OT BECA Pa3iMyinii, — OHN MOTYT U3BMEHUTbL BanaHc
B MPOTMBOMOJIOXHYIO CTOPOHY. B peaynbrate npoBeAeHus aHanornm 1 B3BeLLm-
BaHUS Cydbsl, He 0OHAPYXVB AOCTAaTOYHO BECOMbIX OT/IMYUMIA, NOJly4aeT caMmoe
HeobxoaAnMmMoe — MOoCbIKM «CyaedHOro Cunorm3ma», B KOTOpblX HOBbI Ciyyai
OTHeceH K cdepe OencTBMSA HekoToporo obuiero npasuna. Cnyyaii BktovYaeTcs

6anaHca dyHOaMeHTanbHbIX NpaB U 06LWECTBEHHbIX Leneit // CpaBHUTENbHOE KOHCTUTYLN-
OHHOe 0603peHune. 2012. N2 2. C.56-76.

%2 CM. 06 atom: TumowumHa E. B., Kpaesckuii A. A., CanmuH [. H. MeTtogonorus cy-
0eB6HOro TONKOBaHWS: MHCTPYMEHTLI B3BELLMBAHMSA B CUTyaLMN KOHKYPEHLIMU MpaB YesoBeka
// BecTtHuk CaHkT-lMNeTepbyprckoro yHuBepcuteta. Cep. 14. Mpaso. 2015. N2 3. C. 19.

3% NMoppobHee cm.: besos C.A. CnocobeH nu pauMoHasnbHbli ANCKYPC 060CHOBATb
LIeHHOCTHbI BbIOOp B NpaBe? // N3BecTus By30B. [TpaBoBeneHne. 2014. N2 5. C. 224-236.

3 Teopus «6a30BbIX Onepauunii npaBonpuMeHeHns» (basic operations in the application
of law) BnepBble npeanoxeHa PobepTom Anekcu Ans onvcaHns MHTENNEKTyaNlbHOM nNpoLueaypbl
MPYMEHEHUs pas3nnyHbIX NpaBoBbix HOPM (Alexy R. Two or Three? // On the Nature of Legal
Principles / ed. by M. Borowski. Stuttgart, 2010. P. 9-18). Ckonbko-H1Oyab NOSIHO paccMo-
TPeTb ero Teopuio 34eCb He NPeacTaBAseTcs BO3MOXHbIM. Anekcu Bblaenset Tpu 6a30BbIxX
onepauuun: Kkateropusaunio (subsumption), 6anaHcupoBaHue (balancing) n aHanoruio, —
KOTOpbIE MO CBOEMY CMbIC/ly OTAA/IEHHO COOTBETCTBYIOT MOHATUAM AeAyKLMM, B3BELUVBAHUS
v aHanorun. Ero Teopust UMeeT CyLLECTBEHHbIE OTANYMSA 1 MO MHOMMM NPUYMHAM NPeacTaBs-
€TCS He BMOJIHE YyO0BNETBOPUTENBHON, HO, Kak M MHOTME Apyrue Aen HEMELIKOro NpaBoBeaa,
ocTaeTcsl Ypes3BblHAHO CTUMYIMPYIOLLEN K Pa3MbILLIEHUSM.
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B NPeayCMOTPEHHYIO HOPMOW KaTeropuio, AononHas cobon (Ha byayuwee) psg
Y>XXe N3BECTHbIX «ACHbIX» cnydyaeB. OcTaeTcs TpeTbsa onepauns, 4eaykuyms — no-
rmyeckoe BbIBEAEHME NPABOBbLIX MOCNEACTBUN AJ19 9TOr0 HOBOIro Cry4as.

B kauecTBe mancTpaumMm MoXHO BHOBb 06paTUTbCSA K M30OpPETEHHOMY
XapTom «geny 0 cpeacTeBax nepeaBuXkeHus B napke». PeweHue cyaa, B KO-
TOPOM MOATBEPXAEH 3anpeT Ha Bbe3a aBToMobuns B napk, 6yaet 3Ha4YMMbIM
npeueaeHToM A1 CXOAHbIX CrydaeB. OTO MOTryT ObiTb Clydau nepeaBuMkeHus
Ha MOTOLMKIax, Benocurnenax, camokarax u T. 4. BHewHee cxoacTBO BCeX Ka-
3yCOB COCTOUT B TOM, 4YTO B HUX UAET PeYb O HEA0NYyCTUMOCTU NCMOJIb30BAHUS
cpencTB nepenpuxkeHns B napke. MoxHo 060CHOBaTb PpeneBaHTHOCTb CXOACTBA
nen o6 aBtomobune n motouunkse — 3TU CPpeacTBa NepeaBuXeHns nMetoT
psa, 3HAYNUMbIX CXOOHbIX NPU3HAKOB, MOCKObKY 06a SABASIOTCA: a) LYMHbIMU;
©) onacHbIMK 51 XKU3HM NOCeTUTENEN Napka; B) 3arpsasHaowmmm atmocdepy.
MHbIMM cnoBamMu, OHW OOUMHAKOBO (MM NOYTU OOVMHAKOBO) CEPLE3HO 3aTparu-
BalOT NyBGJIMYHbIE MHTEPECHI CMOKOMWCTBUS, 6€30MaCHOCTM N 3KOJI0MMYEeCKOro
6narononyymnsi. HanpoTue, Benocuneabl 1 caMmokaTbl Ype3MepPHbIX ornacHocTeln
WM HeyJoOCTB C TOUYKM 3PEHUS ATUX LLIEHHOCTEN 0ObIYHO HE BbI3bIBAIOT, MO3TOMY
BMeLLAaTeNbCTBO B CBOOOAY NepefBMXEHNS U OTAbIXa B 9TUX clydasix He byaeT
onpaBgaHHbiM. Cya, COOTBETCTBEHHO, PAcnpOCTPaHUT AENCTBUE NpeueeHTa
Ha cnyd4am ¢ MOTOUMKIIOM, HO B C/lydae C camMoKaTOM MpuAaeT K BbIBOAY, YTO
pasnun4ymne KalycoB SBASETCS CAMLLKOM BECOMbIM. B npouecce oueHKkn cxoacTs
M pasnnyuin cyd Ha OCHOBE PasHOro poja npaBoOBbIX MPUHLUMMNOB (CBOGOAObI,
6e30nacHOCTN U T. 4.) B KaXAOM cliydyae OyAeT BbIICHATb, KaKOe peLleHune
C TOYKWN 3PEHUS 3TUX KOHKYPUPYIOLWMX MPUHLUMNOB NPUYMHUT MEHbLUE Bpeaa —
3anpeT uan 00o3BONEHUE. HeM BeCOMee Takme NpuHUMNnmanbHble apryMeHThl
B NOJIb3Yy NpaBuia, NPOTUBOMOJIOXHOIO NMPeLeaeHTy, TEM MEHbLUEE 3HAYEHNE
OyneT MMeTb aHanornsa ¢ NpeueaeHTHbIM ciyyaeM. Bec aTux aprymMeHToB 3a-
BUCUT OT TOr0, Kakasi 3Ha4MMOCTb NMPUOAETCH XapakTepmucTnkam HOBOro aena,
OTANYAIOLLNM €ro OT NPELEnEHTHOrO cnyyas. HYem OHU 3Ha4mMTeNbHEE B rnasax
cynbu, TeM 60NbLLINK BEC MMEIOT apryMeHTbl, KOTOPbIe yKa3blBalOT Ha 3TU Xa-
PaKTEPUCTUKN, N TEM OOMbLUMI BEC MOAYHAIOT MPUHLMMbI, B MOJIb3Y KOTOPbIX 3TN
aprymeHTbl npuBoaaTcs. Ha onpeaeneHHoM aTtane KoNn4ecTBO NEPEXOanT B Ka-
4eCTBO: HOBOE [,e/10 0Ka3blBaETCS «C/INLIKOM OTNNYAOLLUMCS», NEePEBELLINBaATb
HaynMHaeT NPOTMBOMONOXHAA Yalla BecoB, HanaHC NPUHLUMNOB N3MEHSETCS,
M TOorga Ccyn npuHUMaeT peLleHne, NpoTUBOMOJIOXHOE npeueneHTy. B atom,
€CJIN KPaTKO, COCTOUT CYTb «TEXHUKU NPOBELEHUS pasnuymnine (distinguishing).

TakoBa yHUBepCanbHaa aHanMTU4YecKkass Cxema CrefoBaHus npaBuiy
(a 3HaunT, N cnepoBaHWA NMPEUEnEHTY), KOTOPYIO Mbl MOJTy4aeM Mpu BHUMA-
TENIbHOM MU3YYEeHUN NAaKOHWYHbIX 3amedaHnii Xapta. MoxXHO 0603Ha4YnTb Kak
MUHUMYM OBa KJIIOYEBbIX AOCTOMHCTBA TOro NoAxoAa, rnoysy ANs pas3BUTUS
KOTOPOro gatT naen bputaHckoro punocoda.

Bo-nepBbix, y0aeTcss OKOHYaATENbHO NPOSACHUTL MOHATME PENEBAHTHOCTU
CX0OCTBa, CBA3aB 3TO CMYTHOE MOHATUE ¢ 60s1ee 3HaKOMbIM MOHATUEM B3BELLM-
BaHWSA MHTepecoB. V3 yncna coBpemMeHHbIX aBTOPOB 3Ty CBSA3b Hanbonee siBHO
oTCcTavBaeT NonbCknii cneumnannucT baptow Bpoxek. OH BblABMIraeT Tak Ha3bl-
BaEMbI Te31C YaCTUYHOW cBOOMMOCTU (the partial reducibility thesis) — npeto
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O TOM, 4TO pacCyXAeHue Mo aHanorMm 4YacTU4YHO CBOAUTCHA K B3BELUNBAHUIO.
Bpoxek npennaraeT BblAENSaTb ABA YPOBHSA cxoacTBa. Kasychl SBASOTCA CXO4-
HbIMW B MEPBOM 3HAYEHUN, NN «CXOAHBIMU, », €CJI B HVX Pa3peLIaeTcs cxoxas
npobnema. 9TO CXOACTBO prima facie, 1 OHO onpenenseTcs PUANYECKUM
BOMPOCOM, KOTOPbIA MOCTaB/EH B paccMmartpmsaemMom gene. OnpepeneHune
TaKoro «CxXoAcTBa,» 00bIMHO He TpebyeT 0cobbiX ycunuii. BnonHe ovesnaHo,
HanpuMMep, 4TO 1 Aen0 O MOTOUMKIE, U OeNf0 O Besocunene noxoxu Ha oeno
06 aBTOMOOWUIE, MOCKOJIbLKY BCE OHU KacalTcs BOMNpoca O npaBe Ha Bbesf,
B napk. CXOACTBO BO BTOPOM 3HAYEHUN, N «CXOACTBO,», — 3TO «PeieBaHTHOe
CXO0OCTBO», U OHO OnpeaenseTcs NyTeM oLeHKN 06CTOATENbCTB Aefia Ha OCHOBE
B3BELUMBAHUS MPUHLUMMNOB, KakK 9TO NPOUITIIOCTPUPOBAHO BbILWE HA NpumMepe
«[iena o cpeacTBax nepenBuxeHus B napke». o cyTn, Te3Nc 4HacTUYHOM CBO-
OMMOCTM NpencTaBnseT cobor He 6onee Yyem napadpas Teopun «OTKPLITON
TEKCTYpPbI» C TON pa3HuLEN, 4TO Bpoxek ncenenyert ToNbKO CTPYKTYPY Cleno-
BaHMA NpeueneHTy, B TO BpeMs Kak XapT nokasbiBaeT YHUBEPCA/IbHOCTb CTPYK-
TYpbl A9 BCEX C/ly4aeB cneaoBaHns npasuny, 6yab To HopMa npeueneHTa unm
HOpMa 3aKoHa.

Bo-BTOpbIX, Teopusa XapTa no3BonsieT no npuHumny 6putebl Okkama 13-
06aBUTbLCSA OT HEONPABOAHHOINO YMHOXEHWNS CYLLHOCTEN B BMAE MOMbITOK KOH-
CTPYMpOBaHUA napanniefibHon, AkoObl COBEPLLUEHHO 0c0BOM MeToa0I0rMn, No
onpeaeneHnio NPUCyLLLEern MMEHHO MPUMEHEHUIO NPeLefeHTOB. M3006peTeHne
MOHATUN Sui generis TPYAHO cYmnTaTb LOCTOMHCTBOM TOW UM MHOW KOHLLENUUU;
HaobOopOT, AN HAYKN MPU NPOYMX PaBHbIX MPEeAnoYTUTENbHA Ta KOHUENUUS,
ob6bsACHAOWAaa cuna KOTOPOoW pacnpocTpaHsaeTcs Ha 6onbluee KONM4ecTBO
SIBEHWNIA, NO3BOJIAS 3a BHELWWHMM MHOroobpasmemM HaxoguTb UX CYLLHOCTHOE
BHYTPEHHEE €OMHCTBO. B 9TOM OTHOWEHNM TEopMA XapTa NpeanovTuTesnsHee,
4YyeM MNOoMbITKX OnMcaTb MEXaHU3M AENCTBUA NpeLeseHTa C NOMOLLbIO Kaknx-To
0Cc0o0bIX NOHATUI. OHa TakXe N03BOJISEeT COXPaHUTb LLeNIOCTHOCTbL TpaauLUm-
OHHOW KOHUENUMM NCTOYHUKOB npasa. Ecnm n 3akoH, n npeuyeneHTt — 9T0
MCTOYHWKM MpaBa, a UCTOYHUK NpaBa — 3TO popMa BHELUHENO BblipaXeEHUS
06X NPaBOBbIX HOPM, TO U KQYECTBEHHOE pPa3siMyme B MPUMEHEHUN NCTOY-
HUKOB cneayeT cumTaTb cyrybo dopmanbHbiM. CcbiNlasiCb TO Ha 3aKOHbI, TO Ha
npeueneHTbl, Cyabs OCYLLECTBASET OOHY U Ty Xe MHTEeNNeKTyalbHy npoue-
noypy — npuMeHeHue obLieli NpaBoBO HOPMbI K KOHKpEeTHOMY cny4dato. C aToM
TOYKM 3PEHUS CnefoBaHNe NpeueneHTy cogepXaTelbHO He UMEeEeT Kaknx-nmbo
Ka4yeCTBEHHbIX 0COOEHHOCTEN NO CPaBHEHMIO C MHbIMU CNyYasMu CliefoBaHus
npaeuay (HanpumMep, BbIPaXeHHOMY B 3aKOHe). OTinymMe MOXeT MMETb TOJIbKO
KONMMYEeCTBEHHbIN xapakTep U 0Obl4HO BhbipaxaeTcs B 605ee BbICOKOM YPOBHE
HeonpeaeneHHOCTM npaBuia, YCTaHOBIEHHOIO NpeueneHToMm. Takas noBbl-
LUeHHaa HeonpeaeNeHHOCTb Bbi3BaHa npex/ae BCero Tem, 4to cynedbHoe Hop-
MOTBOPYECTBO M3[aBHA CYMTANIOCb HEBO3MOXHbBIM UV NPEAOCYANTENbHbLIM.
Mbl 0ObIYHO HE HaxoAMM B TeKCTe cyaebHOro npeueneHTa iBHO BblAEIEHHOMN

3 Brozek B. Analogy in Legal Discourse // Archiv fiir Rechts- und Sozialphilosophie.
2008. Vol.94, no.2. P. 191 ff. — B nognepxky Te3nca bpoxeka Bbickasancs PobepTt Anekcu:
Alexy R. Two or Three? P. 15.
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HOPMBbI, KOTOpas 6bina 66l chopMyIMpoBaHa Tak Xe OTYETINBO, Kak M HopMa 3a-
koHa. Cyabs, 3aBepLuas MOTUBMPOBOYHYIO HaCTb PeLLIeHUs, 0ObIYHO He NULLET:
«C Y4E€TOM CKkasaHHoro, 9 Gopmynnpyo 06a3aTesibHy0 0OLLYI0 HOPMY: ecnun
MMeloT MecTo dakThl a, b, ¢, TO A0JIKHO ObITb NPUHATO pelleHue g». Takoe yc-
JIOBHOE BbICKa3blBaHMe (00LLass HopMa) B peLleHnn noapa3yMeBaeTcs, HO ero
aHTelUedeHT (rnmnoTesa HOPMbl) OCTAETCS HESACHBLIM, Pa3MbiTbiM, MOCKOJbKY
ofHa M Ta Xe KOHKpPEeTHasi cutyaumss MOXET MMETb MHOXECTBO OOMHAKOBO
aflekBaTHbIX, HO HecoBnaaawLnx onncaHuii. Co6CTBEHHO, Mbl MOXeEM 0OHapy-
XUTb B PELeHnn cpady Lenblii psg SBHO BbIPAXEHHbIX HOPM PA3HOro YPOBHS
BCEOOLLIHOCTU, HE MMes TOYHOro NpeacTaBfieHns:, Kakas U3 HUX IPUANYECKU
obsa3arenibHa, a Kakasi HOCUT NnLb yoexaatowuin xapaktep. OgHako MHOM pa3
cyn NposiBNsSieT CMEeSIOCTb U OTKPbLITO, Kak ecnn Obl OH OblNl 3aKoHOAATENEM,
dopmynnpyeT Ty 00LLYI0O HOPMY, KOTOPYIO OH NonaraeT NPMMEHUMON B ByayLLmMX
nenax®®. Bce 910 nNoka3biBaeT, HTO METOA0JI0MMS AOKTPUHbI NpeLeneHTa aomkHa
PasbACHATb TEXHUKY HE TOJIbKO MPUMEHEHUS, HO 1 B NepBylo o4yepeab Gopmu-
poBaHus npeueneHTa. Bonpoc o ToM, kak NpUMeHATb NPU PacCCMOTPEHUN aHa-
NIOMMYHLIX aen cynebHoe pelleHne, KOTOPOe BOBCE HE 3aMblILUIANOCh CIYXUTb
0b6pasyom, — 3T0 BOMPOC NaTonorum npeueaeHTHOro npasa, KoTopblii Ans pas-
YMHO KOHCTPYMPYEMOW OOKTPUHbI NpeLeneHTa LLEHTPaNbHbIM CYNTATb HEMb3S.

Yro Takoe aHanorna? O6 «aHaNOrMM» MOXHO FOBOPUTb B Pa3SINYHbIX
CcMbIcnax. Beiwe Mbl nCcnonb3oBanm 3TOT OTCYTCTBYKOLWNMA y XapTa TEPMUH,
4yT06bI 0603HAYNTL UM MbICSIUTESIbHYIO OnepaLuuio yCTaHOBNEHUS NepBOHa-
yanbHOro noamodbus (ToxaecTBa, CXOACcTBa) cuTyauuii. 3oeck TpebytoTcsa Oo-
NOSIHUTENbHbIE pa3bscHeHus. NHTepec npeacTaBnseT To, KaKuM 06pa3om Mbl
Haxo4uMm NMepBOHaYasibHOE CXOACTBO c/lydaeB. MOXHO N1 NpeasioknTb MeTOA
npoBefeHns Tako aHanormm? [lymaercs, UCXOOUTb HYXXHO U3 CrenyoLlero.
AHanorusa 6asupyetcs Ha conocTtasneHun. O6e BeLy UM cuTyauum OONXHbI
cHayana BOWTU B Halle none 3peHus, 4Tobbl 3aTeM MOXHO OblfI0 ckasaTb, 4YTO
OHW MOXOXMN. Peyb He TONbKO O 3PUTESIbHOM BOCMPUATUM, XOTS MOXHO WUCMOJb-
30BaThb M 3TOT nNpumep. [lBe BeLM KpacHOro LupeTa KaxyTcs Ham noaobHbIMN
OpYyr Apyry B 3TOM acnekTe, XOTs Ha BOMNPOC O METOAE YCTAHOBJIEHUS CXOA-
cTBa Mbl HE CMOXEM AaTb Kakoi-n1bo Apyroi OTBET, KPOME yKa3aHUs, YTO Mbl
NPOCTO HENOCPEACTBEHHO BUAMM NX CXOACTBO. HO paxe Takoe B OykBasibHOM
CMbICJIe CJIOBa OYEBUAHOE CXOACTBO TPebyeT OT HAC HEKOTOPOI KOHCTaTaLuu.
MoTok 3puUTENIbHBLIX 06PAa30B MOXET UCMbLITbIBATbL N YENOBEK OE3YMHbIN, T. €.
JINLLEHHbIA yMa 1 BCNeACTBME 3TOr0 HE CNOCOOHbLIN MOMbBICIIUTL TOXAECTBO
o6pas3oB, a 3HA4YUT, HE CNOCOOHbLIN pearMpoBaTb Ha HMUX Kak Ha HEYTO YXe BU-
neHHoe. ToxaecTBo (nNoaobue, CXOACTBO) €CTb KOHCTaTauus, Nponssoammas
yMOM. HO 4TO OTOXOECTBASET OAUH YM, MOXET HE OTOXAECTBAATb APYroin.
Henb3s o60cHOBaTb, YTO ABE BELW OKpalleHbl B OAWH N TOT Xe LUBeT — 3T0
MOXHO TOJIbKO YBUAETb U KOHCTaTMpoBaTb. OTCloga cnenyeT, 4To Takast MbICn-
TeNlbHasa onepauns NPON3BOAUTCS 3a paMkamu IOrMKKM U aprymeHTaumu. MNo-

% B kayecTBe npumMepa MOXHO npuBecTu pelueHne BepxosHoro Cyna CLUA no peny
Miranda v. Arizona, 384 U. S. 436 (1966). CM. nepeBo, COOTBETCTBYIOLLLEr0 06LWMPHOro ¢gpar-
MeHTa: Apxunos B. B., lMonskos A. B., TumowmvHa E. B. Apantauust onbita CUCTEM NPeLeneHT-
Horo npaga... C. 118-120.
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nobune JOCTYMNHO TOJIbKO HEMOCPEACTBEHHOMY YCMOTPEHUIO MHOMBUAOYANTbHOIO
yma. BcnencrteBue 3TOro aHanorns Hepeako xapakTepusyeTcs B nutepartype
Kak nposiBfieHne MHTyuummn®, xoTa TouyHee Obio Obl FOBOPUTL 00 YMO3peHuu,
“mes B BUAY CNOCOOHOCTb «BMAETb YMOM» HEYTO 00LLlee B KOHKPETHbIX BELLIAX,
B HanM4yum kotopoi MNMnatoH oTkasbiBan AunoreHy CuHonckomy®®. MHTYyUTUBHbIE
CYXAEHUA MHAMBNAA MOTYT OblTb LIEHHBIMU /1 OKPYXKAOLLMX, AaXe eclini COoT-
BETCTBYIOLLEE VHTYUTUBHOE NEPEXNBAHNE UCTIBITBIBAET TOJSIbKO OH (Mbl MOXEM
nonaraTtbCg Ha NoAen «C XOpoLlen UHTYynuUnen»). AHanormyeckoe cyxaeHue,
HanpoOTMB, CHNTAETCH LEHHbIM TOJIbKO B TOM Criy4ae, Korga OHO O4€BUOHO
ONs BCeX, Tak YTO KaxAabl, obpalascb K CONOCTaBNEHUIO ABYX BeLen Unm
CcuUTyauuii, HENOCPEACTBEHHO «MepexnBaeT» NPUCYTCTBUE B HUX CXOOCTBA.
OTa NpeTeH3ns aHaNorm4yeckux CyXxaeHuni Ha obLesHa4YMmMyto, MHTepcyobek-
TUBHYIO O4EBUOHOCTb CNYXWUT OCHOBAHWEM, NOXanyn, eGUHCTBEHHOIO METO-
[0N10rM4eckoro TpeboBaHms, KOTOPOEe MOXHO 0603HAYMTb MO NOBOAY AAHHOW
MbICIIUTENBHOM onepaunumn: cyabs UAn CTOPOHa O0JIXKHbI OblTb B COCTOSIHUMU
SICHO yKa3aTb 0OHapyXeHHOe MU CXOACTBO, a NMOCKOJIbKY CynebHOoe peLleHune
OVCKYPCUBHO 1 UMEET BUA, TEKCTA, Takoe yKadaHue A0JIKHO OblTb AaHO Nocpea-
CTBOM OMucaHusa B peymn.

TpyAHOCTb MHOrAA COCTOUT B TOM, 4TOObI CyMETb Bblpa3nuTb BUANMOE
CXOACTBO B A3blke, UCMNOJb3Ys NPU 3TOM CJI0Ba, KOTOPbIE NO3BOAMAN Obl YBU-
[EeTb CXOACTBO MaKCMMasbHO LUMPOKOMY KPYTy Y4i1€HOB $13bIKOBOIO COOOLLECTBA.
B 9TOM OTHOLLEHUN A3bIK CNOCOOEH BbIMOMHATbL BaXKHYIO DYHKLMIO DUnbTpaumm
LENCTBUTESNIbHbIX CXOACTB U Pa3aNYUNA: YTO HEM3BECTHO A3bIKY N O YEM «HESb34
roBOPUTb», TO OCTAETCS B NMPOCTPAHCTBE YNCTON CYObEKTUBHOCTU U HE MOXET
OblTb 3a4EMCTBOBAHO B KA4€CTBE OCHOBaHUSA A5 NPUHATUA CcyOebHbIX pe-
weHnii. Cya He MOXET OCHOBLIBATbCS HA TOM, 4YTO «3Ta CUTyauUMs YEM-TO HaMNo-
MUHAET OPYrylo» Uan «4eM-TO OTINYAETCS», HE yKa3aB TOYHO, B KAKOM MIMEHHO
acnekTe OH yCcMaTpuBaEeT Hanuyme uam OTCyTCTBUE CXOACTBA.

Kak npaBuno, obwue TepMUHbI, UCNOb3YyEMbIE O ONUCAHUS CXOACTBa
COMOCTaBASAEMbIX CUTyaLUMn, OOKHbI OblTb HEWTPaNbHbIMU, YTOOLI HE Npen-

87 CM., Hanp.: baoxuH M. [. HOyKuMS, aHanorus, UHTYMUNs B KOHCTUTYLIMOHHO-CY-
nebHOM MO3HaHUK: NOMbITKA JTIOrMKO-MPaBOBOIO UCCeA0BaHUs // XXypHan KOHCTUTYLMOHHOIO
npasocyaus. 2016. N2 2. C. 19-20; Lamond G. Analogical Reasoning in the Common Law // Ox-
ford Journal of Legal Studies. 2014. Vol. 34, no.3. P.583; Brewer S. Exemplary Reasoning...
P.964.

38 CooTBeTCTBYOLLMI 3nun3og, nprueoanT AuoreH JlaspTckuii: «Korga MnatoH paccyxaan
06 naoesx n nsobpetan Ha3BaHUa 4fa “CTONbHOCTU” 1 “yawHocTn”, [AnoreH ckaldan: “A s BOT,
MnaToH, CTON 1 Yally BMXY, @ CTOJIbHOCTU U YallHOCTWU He BuXY”. A TOT: “Vl MOHATHO: 4YTOObI
BWAETb CTON U Yawly, y Tebs eCTb rnasa, a 4Tobbl BUAETb CTONILHOCTb U YalHOCTb, y Tebs HEeT
pasyma”» (AuoreH Jlasptckuii. O XN3HWN, YHEHNAX U N3PEYEHUAX SHAMEHUTLIX GUIOCOdOB.
M., 1979. C.251).

39 «CyuiecTByeT ryboKo yKOpeHeHHasi KOrHUTUBHas CrnocoBHOCTb pacno3HaBaTb 00-
pasbl cxoacTBa Mexay deHomMmeHaMu... M kak Tonbko BO3MOXHas aHanorus 6yneTt oco3HaHa,
[0J1XHA 6bITb BO3MOXHOCTb COOPMYNMPOBATh PENEBAHTHLIE CXOACTBA MEXAY HAMU, T. €. AaTb
MM Hekylo o0LLyto xapaktepucTtuky» (Lamond G. Analogical Reasoning in the Common Law.
P.583). Cp.: «Tak kak 0aMHaKOBbIE NPU3HAKM BbI3bIBAIOT B HAC TOXAECTBEHHbIE NPEACTaBIEHNS
1 0603HaYaIOTCH OOHUMU U TEMU XEe TEPMUHAMMU, TO CXOOHbIE NPeaMeThl ABNSIOTCS /15 Hallen
MbIC/TN TOXAECTBEHHBIMU B TOW UM MHOW 4aCTu, C TOW AU APYrOA CTOPOHbI» (BacbkoB-
ckuii E. B. PykoBOACTBO K TOJIKOBAHUIO U MPUMEHEHMUIO 3aKOHOB... C. 122).
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pelwaTb OKOHYaTeNbHYIO puanydeckyto keanndukauno gena. Ecnm Hopma
ycTaHaBAMBAET, YTO B Napke He MOryT HaxOAUTbCS TPAHCMOPTHbIE CPEeAcTBa,
TO OPUOMNYECKNI BONPOC Kak pa3 U COCTOUT B TOM, SIBASIETCA /X, Hanpumep,
camokaT TPaHCMOoPTHbLIM CpeacTBOM. B noBceaHEBHOCTU Mbl, BO3MOXHO, CKJ10-
HUNUCb Obl K Takol kBanndukaumm 6e3 ocobblix paccyXaeHui, Ho B cyaebHOM
Crnope MMEHHO OHa CTAaHOBUTCSA NMPeaAMeTOM NPUCTaNbHON pediekCun B CBETE
IopUAMYHEcKoi HopMbI*?, Tak 4TO, MO 34PAaBOMY pasyMeHuto, Hanas keanndu-
KaLMio Heo4YeBUAHOM 1 06paTUBLUMCHL K NpoLLeaype B3BELUMBAHUS, CyO MOXET
NPUNTU K NHOMY BbiBOAY. 10 9TOM npuyrHe crnoBecHas Gopma, B KOTOPOU Bbl-
CcKa3blBaeTCs aHanormyeckoe cyxaeHue, AoxHa OblTb CTOJNb Xe 6eCcCrnopHOM,
CKOJlb O4E€BUAHO U CaMO CXOACTBO. MOXHO, B 4aCTHOCTU, yka3aTb, YTO CaAMOKaT,
KaK 1 aBTOMOOUb (KOTOPbLIN CNYXUT 30eCb NapaanurMaTuieckmm «siCHbIM CIy-
Yyaem»), UMeeT HECKOJIbKO KONEeC 1 NCNONb3yeTcs AJis nepeBo3ku nwogen. [o-
CTaTO4YHO NIN BTUX CXOACTB, YTOObI MOCUYMTaTb 3anpeT TPaHCMNOPTHbIX CPEeaCcTB
NMPUMEHUMbIM, U PA3NYMSA B TaKMX NapamMeTpax, kak MexaHu3Mm NpuBeaeHuns
B ABMXEHNE N MakcuMasibHasi KOHCTPYKTUBHASA CKOPOCTb, M3MEHSAIT 6anaHc
LLEHHOCTEN, He NMO3BOJISAS MO CMbIC/Y 3TOM HOPMbl CYMTaTb CaMOKaT TpaHc-
MOPTHbIM CPEACTBOM, — BOMPOC, KOTOPbIA CyAbe NMPeacTtouT pacCMOTPETb Ha
3Tane B3BELUMBAHUS.

B TO Xe BpemMs MOryT ObITb Cllydaun, KOraa COMHeBaTbCs B NMpuHaanex-
HOCTU CUTyauun K ONpeneneHHon Iopuanyeckon KaTeropmm HEBO3MOXHO.
OueBNOHO, HaNpMUMep, 4TO KapeTa CKOPOW MOMOLLM — 3TO TPAHCNOPTHOE
CpeacTBo, NO3TOMY 3[4ECb HET CMbICNa J06MBaATbCA HENTPANbHOCTU aHao-
rmyeckoro cyxzaeHus. CobCcTBeHHO, 3TO U He MOrpaHuYHbIiA, a BNOJSHE SACHbIN
cnyvarn, ecnu MMeTb B BUAY TONbKO OyKBasbHbIM CMbICA HOPMbl. O4HAKO CTOb
Xe o4eBUAHO, YTO BanaHc LEeHHOCTeN B CUTyaLumn, Koraa HeobxoaAnmMo oka-
3aTb CKOPYIO MOMOLL MOCETUTENIO Napka, byaeT COBEPLUEHHO UHBLIM, HEXENN
B cnyyae 0ObIMHOro Npoesaa vYepes napk 13 coobpaxeHuin ynobctea. C ToUkM
3peHns NPUHLUMOB NMpaea, pagy OCYLW,EeCTBEHMS KOTOPbIX YCTaHaBAMBAOTCS
KOHKpPEeTHbIe NpaBwuna, AaHHoe NpaBuio o 3anpeTe 6bi1o Obl LenecoobpasHee
Tenepb NPOUrHOPMPOBaTb. Mbl MOXEM, Cllef0BaTeNbHO, Pas3nnyaTb JIMHMBUCTY-
4YecKylo U Te/1I€0/10MrM4YECKyio 04EBUOHOCTb NPaBuia, KOTOpble Aaneko He Bcerga
CO3BYYHbI OPYr APYrY: B 3TUX Pa3/IMyHbIX acrekTax NpaBuio MOXeT OblTb 04n-
HaKOBO O4YEBUAHO MPUMEHMMbIM 1 HE NoAJsiexallM NPUMEHEHUIO (Mbl MOXEM
roBOPUTb, COOTBETCTBEHHO, O MO3UTMBHONW W HEraTUBHOW O4EBUAHOCTWN).

40 Kak 3ameyaeT JIoH Pynnep, Npy TOJIKOBAHUMN MPaBOBbLIX TEKCTOB «Mbl B OOJIbLUMHCTBE
crlyjaeB [0JIKHbI ONpenennTb 3HaYeHMe He OHOro CnoBa, a npepjoxexHus, ablaua, nnm
Lesiofi CTpaHuLbl, U1 Jaxe BCEro TekcTa», Tak YTo «ItoOOMyY IOPUCTY, KOTOPbIN UHTEPNPETHU-
pyeT CroBa... A0JIXHO 6biTb ICHO, 4TO OT 06PALLEHNS K KaKOMY-JIMOO0 HEPUANYECKOMY “CTaH-
[ApPTHOMY 3HAYEHUIO” 3TUX CNOB He ByaeT HMKakoro Toska. Kyaa 6onee BaxHo, 4To, Koraa Bce
3TN CNOBa BXOAAT B LEJIOCTHYIO CTPYKTYPY MbIC/I, OHM B NMPOLECCe MHTepnpeTaumm BCTynamT
Mexzy coboli B OTHoLeHus» (Pynnep J1.J1. No3nutnemam 1 BepHocTb npasy: OTBeT npodec-
copy Xapty // N3BecTus By3oB. [paBoBeneHne. 2005. N2 6. C. 151, 155).

4 dynnep NpuBOANUT NpUMep KOHMNMKTA 3TUX PAa3HOPOLHbLIX OYEBUAHOCTEN B CBA3U
C 3aKOHOM O 3anpeTe npogaxun abceHTta: «KTo-nMbo MOXeT nNpeacTaBuTb cebe Takoi xon,
paccyxaeHus: “CorlacHO aToMy CTaTyTy 3anpelleHa npoaaxa abceHTa. B yem 3aknioyaeTtcs
uenb gaHHoro akta? B oxpaHe 300p0BbsA. Tenepb... BCEM M3BECTHO, 4TO abceHT aobpoka-
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K 4uncny cambix HACYLLHbIX ANS IOPUCTIPYAEHLMN OTHOCUTCS BOMPOC O crnocobe
paspelleHns Noao6bHOro KOHMIMKTA CMbICTIOBbIX O4EBUAHOCTEN.

OpHako 06 aHanoOrMm MOXHO FrOBOPUTb HE TOJSIbKO B OTHOLUEHUWN pac-
CMOTPEHHOI BbIlie MbICIMTENBHOW onepauumn obHapyXeHus cxoactea. EcTb
1 OPYron CMbICS, B KOTOPOM YrnoTpebnseTcs aTOT TEPMUH, U OH XOPOLLO 3HAKOM
KOHTUHEHTaNnbHOMY lOpUCTY. Peub naet 06 ocobom pexmme npumMeHeHus
HOPMbI, @ UMEHHO O MPUMEHEHNN HOPMbI 3a Npegenamm ee cCoOOCTBEHHOM
chepbl NPUMEHNUMOCTU. B 3TOM COCTOUT CyTb Tak Ha3blBaeMOM aHanornmm 3a-
KOHa — npremMa BOCMNOJSIHEHNSI HOPMaTMBHbIX NPO6enoB 3akoHoaaTenbcTea (. 1
CT.6 MNpaxpaHckoro kopekca PP, 4.4 cT. 1 paxaaHCcKoro npoueccyanbHOro
kogekca P®d)*. dcHo, 4TO NpUMeHeHMEe HOPMbI MO aHaNIOrMM — TMOHATUE YHU-
BepcanbHOe, NO3TOMY HET HUKaKNX TEOPETUHECKUX NPEnAaTCTBUM K TOMY, YTOObI
[OMNYyCTUTb BO3BMOXHOCTb 1 Jaxe 0693aTefIbHOCTb aHaNorMm npeueneHTa, T. e.
NPUMEHEHNS HOPMbI NPeugaeHTa K CXO0AHbIM OTHOLIEHUAM, KOTOPbIE OHAa He-
NoOCpeaCcTBEHHO He perynnpyeT. HeobxoamMmo TObKO MMeTb B BUAY YCIOBUE,
NMPU HEBBLINOJIHEHUM KOTOPOr0 MCMNOSIb30BaAHME 3TOr0 NMpUemMa JIOrMY4eCckn He-
BO3MOXHO: rpaHuLbl MPMMEHUMOCTU HOPMbI AOJIKHbLI OblTb ICHO OMNpPEeAeseHbl,
4T0Obl MOXHO ObINIO CAenaTb BbIBOA, YTO B AA@HHOM Aefle Hopma Hernocpen-
CTBEHHO HenpuMeHmma. B npoTnBHOM cny4ae, Npyv HEACHOCTU rpaHul, ee
COOCTBEHHOW MPUMEHMMOCTU, ObINI0 6Gbl HEBO3MOXHO Pa3NUYnNTb 00bIYHOE
NPUMEHEHME HOPMbI, B TOM 4YMC/Ee NYyTEM €€ PacCLUMPUTENBHOIo TOJIKOBaHUS,
N NMPUMEHEHME 3TOM HOPMbI MO aHanornm*,

CmeleHne gByx NOHATUI aHaNoOrMm — Kak MbICINTENbHOW onepauun
obHapyXeHUs CXOACTBA U Kak NPpUMEHEeHUs HOPMbl 3a npeaenamun ee cob-
CTBEHHOM cepbl NPUMEHMMOCTN — MOXET CTaTb NMOYBOM O/ HEA0OPaA3YMEHUA.
Bes yTo4yHeHus cMbicna, B KOTOPOM TOT WY MHOW aBTOP rOBOPUT 06 aHanoruu,
€ro CyXXAeHns MoryT ObITb MOHATLI HENPaBWUIbHO. B 4aCTHOCTU, NO MHEHWIO NOP-
TyranbcKkoro cneuvanucta Jasuaa yapta, Teamc bpoxeka 0 HacTU4YHOM CBOAU-
MOCTM pacCy>XAeHNs N0 aHanornmm K Nnpouenype B3BELWVBaHUA NPUHLMANANBHO
owmnboyeH. ITa owmbka, rnonaraeT OH, KPOETCS B TOM, 4YTO aHaNlorms 1 B3Be-
LWIMBaHWE MO OMNpeaeneHnto NCKIYaT APYr Apyra: B TO BPEMS KaK aHanorus

YeCTBEHHbIN, 300POBbI 1 MONIE3HbIA HAMUTOK. A 3HAYUT, UHTEPNPETUPYS CTaTyT B CBETE €ro
Luenei, s Ha ero OCHOBaHWW NpeanucbiBaio 06LLYy0 Npoaaxy 1 noTpebneHve aToro camoro
nones3Horo Ajisi 300poBbsa HanuTka, abceHTa”» (Pyanep J1. J1. Mo3MTNBU3M U BEPHOCTb NPaBy...
C.157).

42 C nornyeckoi To4KM 3peHUst aHanorna Kak dnemMeHTapHas MblCAUTENIbHAs onepawus
npencTtaBnsieT cobon cyxaeHne suaa «X nogobHo Y», B TO BpeMs Kak MPUMEHEHME HOPMbI MO
aHanorum — aTo ymo3aksodeHve. B Hayke npeanpuHnMManmch NonbiTk1 NpeacTaBuTb ymo3a-
K/IOYEHME MO aHanormm Kak ete ogHy Gopmy norM4eckoro BoIBOAA, CYLLECTBYIOLLYIO Hapsaay
C 0eOyKTUBHOW N MHAYKTUBHOW popmamn. B apyron paboTte Mbl nokasanu, 4TO NpOTMBOMO-
CTaBneHMEe 3TUX MOHSATUIN OWMOOYHO: YMO3aK/IloYEHME MO aHaorMmM — 3TO Pa3HOBUAHOCTb
VHAYKUMK, a aefykTusHas gopma npucylla itobbiM yMO3akloYeHsIM Kak TakoBbiM, B TOM
yncne MHAYKTUBHBIM N aHanornyeckum (MakHxocos C. A. YM0O3aknilo4yeHne Ha OCHOBe npe-
LefeHTa: aHanorusl, HAykunsa nnn gepykumna? // Mpaeo n nonutuka. 2018. N2 8. C.43-51).

4 O pasnmyumn pacMpuUTENbHOrO TONIKOBAHMSA Y MPUMEHEHUS HOPMbI MO aHaNIorMmn CM.,
Hanp.: CrapyeHko A. A. Ponb aHanorumn B no3HaHmu: Ha marepuanax MCTOpPUYECKOro 1 npaso-
BOro uccnegosaHus. M., 1961. C.42; BacbkoBckuii E. B. PykOBOACTBO K TOJIKOBAHWIO 1 NpU-
MEHEHMI0 3aKoHOB... C. 133.
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Heobxoauma B CUTyauum OTCYTCTBUSA MPUMEHMMON HOPMbI, B3BELLUMBaHME OC-
HOBbIBAETCS Ha NPUMEHNUMOCTN OHOBPEMEHHO ABYX N B0oNiee KOHKYPUPYIOLLNX
HOPM (NpuHUMNOB)*4. BaxXHO NMOHMMAaTb, YTO aHaNOrns, O KOTOPOW rOBOPUT
[yapTa, — 9T0 aHanornsa BoO BTOPOM 3HAYEHUM, T. €. aHaNOrvs Kak npuMeHeHmne
HOpPMbI 3a Npegenamn ee CO6CTBEHHOM chepbl MPUMEHMMOCTHU, MO3ITOMY €ro
KPUTMKA HE KacaeTcs aHanornum Kak MbICNIUTENbHOMN onepaunn obHapyxXeHus
cxopcTtea. Ee He kacaeTcd 1 cam Te3MC YaCTUYHOW CBOAMMOCTU, MOCKOJIbKY, MO-
BOPS O paccyXAeHunun rno aHanornm, bpoxek nmeeT B BUAY MO0 TOXE aHANOMMi0
BO BTOPOM 3Ha4yeHUU, nMb0o COBOKYMHYIO MPOLLEAYPY CNefoBaHUS NMPeueaeHTy
B HESICHOM, MorpaHn4yHoM ciriydae*®. AHanorms B NepBOM 3HAYEHUU HU K YEMY
He CBOAMMA, He CBsi3aHa C MOHATMEM HOPMAaTMBHOMO Npobena u Hapsay co
B3BELUMBAHUEM SABNSETCSH NULb OOHUM U3 3NIEMEHTOB CTPYKTYPbl, U3BECTHOM
Kak «cnepgosaHne npasuiy» (B 4aCTHOCTU, «ClefoBaHme npeueneHTy»). YTto
KacaeTCs CyLleCTBa BO3PaXeHUs NPOTUB aHaNormm npeLeneHTa, To OTBET Ha
3TOT BOMNPOC BUAMTCS CAEOYIOWNM: HOPMATUBHbIN Npobesn, HE0BXoAUMbIN ns
obpallleHns K aHanorMm NpeLLefeHTa, CyLLeCTBYeT, MOCKONbKY OTCYTCTBYET KOJI-
NN3NOHHas HopMa, paspeluarowas KOHGANKT NPUHLMMOB NPU AaHHbIX 06CTOS-
TenbcTBax. OTKPbITbIM, OHAKO, OCTaeTCcs BONPoc 06 06593aTefIbHOCTY aHanormm
npeueneHTa — BNpoYeM, Kak 1 npeueneHTa BoodLue.

3aknwdernue. No0-BNOAVMMOMY, HET HUKAKUX NPUYNH NPUAEPXKMBATLCS
B3rns4a, CornacHoO KOTOpoMy NpUMEHEHMe npeueneHTa MeeT NpuHumMnu-
aNlbHO WHYIO MPUPOAY, HEXENN NMPUMEHEHME 3aKOHA, U 4YTO €ro onucaHue
TpebyeT coBepLleHHO 0COB0ro NOHATUMNHOIO annapara. Teopus «OTKPbITON
TEKCTYpPbl» NPABOBbLIX HOPM, NMpeasoxeHHas epbepTom XapTom, Npu OOSXKHOM
OCMBbICNIEHUM NO3BONSET PEKOHCTPYMPOBATb YHUBEPCASIbHYIO aHaNNUTUYECKYIO
CXeMy CregoBaHus npaBwuy, B PaBHOM CTENEHM NPUMEHUMYIO U AN aHanm3a
cnenoBaHus NpeueneHTy. B cTpykTypy 9TOM cxemMbl BXOAAT Tpy 6a30BbIX One-
pauun: aHanorvs, B3BelUMBaHNE U OeAyKUMS, KaXaasa N3 KOTOPbIX BbIMOJHAET
COBCTBEHHYIO YHUKANbHYIO PYHKUMIO — YMO3PUTESIbHOM KaTeropnsaunm sB-
JNIeHNN, U3MEPEHNS 3HAaYMMOCTM (Beca) X CBOWCTB U JIOTMYECKOro rnepeHoca
COOTBETCTBEHHO.

MpumeyaTensbHo, 4TO ABe U3 Tpex 6a30BbIX ornepaumin — aHanorusa n ae-
OYKUWSA — He OCTaBAsAT CyAbEe HWKAKOrO NMPOCTPAHCTBA AJ19 YCMOTPEHUS.
Jlornka u a3blk 0O6EKTMBHbI: CIMLLIKOM XOPOLLO 3aMeTHO HapylleHne 3aKOHOB
CUNIOTUCTUKU, PABHO Kak 1 MOMbITKA NCMOSIb30BATb T€ UM MHble 0bLwmne Tep-
MWHbI 0151 ONUCaHUS CUTyaLUmn, B KOTOPON UX YMECTHOCTb COMHUTENbHA. Bce
COMHEHUS, BCS HEAICHOCTb M NPOCTPaHCTBO A1 CyAENCKOr0 YCMOTPEHUS B Me-
XaHM3Me OEeNCTBUS NpeugaeHTa CoOCpenoTOYEHbI B NpoLEaype B3BELLUMBAHUS,

4 Duarte D. Analogy and Balancing: The Partial Reducibility Thesis and Its Problems
// Revus. 2015. Vol. 25. P. 150.

45 O TakoM MOHMMaHUW FrOBOPUT €ro BCTyNuUTeNbHOE 3amMedaHue: «Bcsikoe aHanormye-
CKO€e pacCyxAeHne Ha4MHaeTCsa C ONpedesieHHOW cuTyaunn, ois KOTOPOM HET SCHOro Iopu-
nundeckoro npasuna (definite legal rule)... CnepoBaTtenbHO, NEPBbI 3N1EMEHT aHaNorM4eckoro
paccyxeHus MOXeT OblTb onncaH cneayoLwmm obpasom: [...] UMeeT MmecTo opuamnyeckoe
[eno, KOTopoe... NOAHUMAET IOPUANYECKNIA BOMPOC, KOTOPbIV HE MOXET ObITb pa3peLLeH nyTem
obpalLeHns K KakomMy-nmbo 3KCMIMLMTHOMY lOpuanyeckoMy npasuny» (Brozek B. Analogy in
Legal Discourse. P. 190).
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roe noajiexart oueHke pasnuuus gen. TuiatenbHoe uccregoBaHnue COOTHO-
LIEHUNs 9TUX ABYX OOKTPUH — MpeueaeHTa U NponopLnoHanibHOCTU — COCTaB-
naeT 6avxkanLwyo 3agady Hayku.
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