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Anbd Pocc aBnsetcs ogHUM N3 Hanbonee U3BECTHbIX
npencraBmTenen CkaHAMHABCKOrO NPaBoOBOro peann3ma
M OOHUM N3 MaBHbIX YHaCTHUKOB ANCKYCCUN O OENCTBU-
TENbHOCTM NpaBa, KoTopas pa3BepHynacb B Teopumn
npaea B XX B. B gaHHOW cTatbe paccMaTpuBaloTCa Kito-
4yeBble 0COOEHHOCTUN €ro NPaBOBOl KOHLEMLUN, OCHO-
BaHHOW Ha peanncTM4eckoM noaxone k npary. Pyko-
BOACTBYSACb GpnnocodCKOr NporpamMmmor 10rM4eckoro
no3nTMBM3MA U y4eHMEM YNcanbCKOM LWKONbI, YHEHbIN
npennaraet NpoekT pedopmbl HAYKN TeOpPUKM Npasa, Co-
rMacHO KOTOPOMY KJ/IIOYEBbLIM 3/1IEMEHTOM CTAHOBUTCS HE
MOHATME NpaBa, a AENCTBUTENIbHOCTb NpaBa B ee COOoT-
HOLLIEHNW C AECTBEHHOCTbIO. B CBA3M C uccnepoBaHnem
3TOr0 KJIOYEBOrO MOSIOXEHUSA NPaBOBOW KOHLENUUn
A.Pocca aBTop NpuxoamuT K BbIBOAY O HEOOXO0AMMOCTU
B e eabTechNa:  Ha[yIeXxalllero Hay4YHO-3Ha4YMOr0 NepeBoaa TePMIUHOB
v npegnaraeT UCNonb3yemble AaTCKUM YYEHbIM TEPMUHbI
gyldighet n geelden nepeBoanTb HA PYCCKUI A3bIK KaK «AE€NCTBUTENbHOCTb» U «AEeACTBEH-
HOCTb» COOTBETCTBEHHO. Ha ocHOBe Nog06HOro NCMNoJib30BaHUSA TEPMUHOB, B COYETaHUN
C aHanM30M opurnHanbHbIX naen A. Pocca 06 nccnemoBaHusix B o6nactu npaea, B CTatbe
noapo6HO PEKOHCTPYMPYIOTCS BO33PEHMS AATCKOr0 YH4EHOr0, CBSI3AHHbLIE CO 3HAYEHUEM
1N cofep>xxaHneM MOHATUS npaBa, a Takxke ¢ pelleHnemM npobnembl AenCTBUTENbHOCTU
npaea. Hagnexawmii nepeBos TepMMHOB NpuobpeTtaeT ocoboe 3HaYeHne, NOCKOJbKY
pelueHune ykazaHHom npobnemsl B KoHUenumm A. Pocca BO MHOromMm OCHOBbIBAeTCS Ha pas-
rpaHNYeHn AENCTBUTENBHOCTU U AENCTBEHHOCTU NMPaBa, a UX COOTHOLLEHNE, MO MHEHUIO
aBTOpa, SABASETCS KJIOYEBLIM AJ19 MOHUMAHUS NpeanaraeMon aTCKuMm npaBoBenOM pe-
dopMbl TEOPUM NPaBa, NO3BONSAIOLLEN MPEOAOSIETL Pa3pPbiB MEXAY TEOPUEN U MPAKTUKON,
a TakXe pa3rpaHnynTb 3HAHME O NpaBe N MAaCKUPYIOLWMECS NOA HEFO YKa3aHUs MpaBoOBOW
nonutukn. Ocoboe BHMMaHWE yaeneHo aHanm3y KpUTUKN, KOTOPOY NpaBoBasi KOHLENUMS
A.Pocca noaseprnacb co CTOpPOHbI [ XapTa, a Takxe MecTy, KOTOPOEe y4YeHne [aTckoro
npaBoBeaa 3aHMMaeT B paMkax NpaBOBOro peaamama.
KJTIOYEBbLIE CJIOBA: neincTBuTeNnbHOCTb NpaBa, AeNCTBEHHOCTb NpaBa, NOHATUE NnpaBsa,
Anbd Pocc, ckaHaMHaBCKUIA NpaBoBOM peanuam, 00a3biBatollas cuna, apPekTMBHOCTb
rnpaesa, HOPMATUBHOCTb MNpaBa.

* CTaTba moAroToBfieHa B pamkax nogaepxaHHoro PODUN HayyHoro npoekTta N2 18-
011-01195 «[1encTBUTENBHOCTb U AENCTBEHHOCTb MpaBa: TeopeTnieckne Mogenmn n cTparermm
cynebHoin aprymeHTaumm».

** Natalia S. Vasilyeva — independent researcher.

E-mail: nataliavasilyeva@hotmail.com

© Bacwunbesa H.C., 2018

yOK 340.11 https://doi.org/10.21638/11701/spbu25.2018.105

84



A(lbd POCC O NMOHATHH N AENCTBHUTE(IbBHOCTH IPABA...
BACH(IbEBA H.C.

VASILYEVA N.S. ALF ROSS ON THE CONCEPT OF LAW AND LEGAL VALIDITY: THE REAL-
ISTIC APPROACH

Alf Ross is one of the most prominent representatives of Scandinavian legal realism and
one of the main participants of the discussion on legal validity. This article explores the
main points of his realistic legal concept. Ross uses a unique mixture of the main tenets of
logical positivism and the Uppsala school of philosophy to suggest a new project of theo-
retical legal science, which implies, among other things, that its key element is specific
legal “validity” — in interrelation with legal “effectiveness” — and not the concept of law.
This brings the author to the necessity of a rather thorough linguistic inquiry of various
Russian, English, Danish, etc. terms related to the concept of validity, which leads to the
conclusion that correct Russian translation of Ross’s terms “gyldighet” and “geelden” is
“dejstvitel’nost’ and “dejstvennost’, respectively. Together with the analysis of Ross’s
ideas about the province and proper methodology of jurisprudence this allows the author
to fully and accurately reconstruct such aspects of Ross’s legal theory as content and
role of the concept of law as well as realistic concept of legal validity. The author argues
that specific interrelation between “validity” and “effectiveness” — and its underlying
principles — is also a key to understanding the whole Ross’s concept of new realistic
jurisprudence, which encompass a differentiation between legal knowledge and legal
politics, an empirical approach to legal cognition, reducing the gap between legal theory
and practice. Other topics, specifically addressed in this article, are Hart — Ross critical
exchange and Ross as a legal realist.

KEYWORDS: legal validity, validity of law, legal effectiveness, concept of law, Alf Ross,
Scandinavian legal realism, binding force, normativity of law.
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BeepgeHune. OgHMM M3 rNaBHbIX Y4aCTHMKOB AMUCKYycCcUM O npobneme
OENCTBUTENBHOCTU Npasa B XX B. cTan garckui npasoseq Anbd Pocc, Bbiaato-
wmincsa npeacraBmTesnib CKaHAMHABCKOro NpaBoBOro peanuama. lNpeanaraemoiit
A.Poccom B ero npaBoBOV KOHLEMNLMW BapUaHT peLleHns npobnemsl AeNCTBU-
TeNIbHOCTU NpaBa yrnoMunHaeTcst B OONbLUMHCTBE 3apybeXHbiX nccnenoBaHui',
NMOCBSILLEHHbIX COOTBETCTBYIOLLEN Npobnemartnke, 0AHaKo 3a4acTyto Takue yrno-
MUWUHaHUS rpelwaT U3NINLWHEN KpaTKOCTbo 1/nnn 3abnyxxaeHnsamm o6 NMCTUHHOM
coaepxaHun npaBoBoi koHuenuunm A. Pocca. HECOMHEHHO, BO MHOTOM 3TO
CBSI3aHO C TE€M, 4TO MOXHO Ha3BaTb «TPYAHOCTAMM NepeBoa»: 60NbLUMHCTBO
cBoux paboT A. Pocc nmucan Ha AaTtckoMm si3bike, NepeBoabl Ha aHMNIACKNIA A3bIK,
XOTS U BbIXOOAMNW O0BOJIBHO CKOPO nocfe nybnukauuyu opurnHanos, MMenmu
Kak MUHUMYM Heun3bexHble ans nobblx NepeBogoB notepun cMmoicna. Nommmo
€CTECTBEHHOIO pasnnynsa Mexay a3blkamm, crieayeT yuymTbiBaTb U cogepxa-
TeNIbHblE HEAOCTATKM NePEBOAA, KOTOPLIE MPUBENN K TOMY, YTO NMPeacTaB/ieHns
[aTCKoro npaBoBefa O AENCTBUTENbHOCTM NpaBa OblI HEBEPHO BOCMPUHATHI
AHrNosA3bl4HBIMUK MccnegoBaTenamm, npexae scero I Xaptom. B nepeBoae
OblI0O NOTEPSAHO pa3rpaHMYeHne, KOTOpPOoe AATCKMIA yYeHbI NPOBOAUT MexXay
OENCTBUTENBHOCTBIO U OENCTBEHHOCTLIO NpaBa, — pasrpaHuyeHne, KoTopoe
MOXHO NPU3HaTb KJOYEBLIM A4S MOHUMAaHMSA NpaBoBOW kKoHuenuun A. Pocca.

' ToBOPS 0 3apyGexxHOM NpaBoBeAEHWM, Mbl [0 YMOIHAHNIO UMEEM B BUAY aHMOSA3bIYHbIN
MEeNHCTPMM HayKu O NpaBee, Kak B CBA3W C ero 4OCTYNHOCTbLIO AJ19 UCCIe0BaHus, Tak U B CBA3M
C ero pasHoobpasvem 1 BAUATENIbHOCTbIO.
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CyLHOCTb Npob6nemMbl AENCTBUTENBHOCTU NpaBa ABNAETCH ABONCTBEHHON:
31O nNpobnema onpeaeneHns NoOHATUS AEeNCTBUTENbHOCTU npasa 1 npobnema
060CHOBaAHUS AENCTBUTENBHOCTUN NpaBa. YkasaHHasa npobriemMa CyuHOCTHO
CBsi3aHa C BOMPOCOM O MpuMpoae npaBa, HO He TOXAECTBEHHA eMy, a NUllb
NMPOUCTEKAET U3 HErO: AENCTBUTENBHOCTb paccMaTpMBaeTCs kak Heobxoanmoe
CBOWCTBO NpaBa, OCHOBAHUS AENCTBUTENBLHOCTM BKJIOHAKOTCS B ONMpeaeneHne
NMOHATUSA NpaBa 1 TakMM 06pPa3oM B MOHATUM NpaBa 1 B PELLUEHUSX APYIUX NPO-
6nemMm Teopum NpaBa HaxoAsaT oTpaxeHue npeacTaBieHus o Npupoae npasa.
Mpobnema [eNnCTBUTENBHOCTU NMpaBa MOXET CIY>XUTb 06WMM pPoaoBbIM 060-
3HA4YeHMEM O19 rpynnbl B3aMOCBA3aHHbIX BOMPOCOB, TPAAVULMOHHO CTaHOBS-
LMXCS NPeaMeTOM PaCcCMOTPEHUS B paMKax OHTONOMMYECKUX NCCneaoBaHui
npaea: onpeneneHne NoHATMSA npasa, COOTHOLWIEHWE NpaBa U NPUHYXAEHUS,
COOTHOLWEHME npasa U Mopann, OCHOBAHUSA Cuibl Npasa, 3PPEeKTUBHOCTb
rnpasa, HOPMaTUBHOCTb NpaBa, UCTOYHUKM MpaBa.

MoHATMe «0EeNCTBUTENBbHOCTb NpaBa» MCMNONb3yeTCa nccnegoBarensamm
B TPEX OCHOBHbIX 3HAYEHUSAX, KOTOPbIE OTPaXatT pPa3/INyHble acnekTbl Ael-
CTBUTENBHOCTN NMpaBa Kak HeobXxoAMMOro nNprM3aHaka npasa: HopMaTMBHAs 3Ha-
YMMOCTb, coLmanbHas n/mnn ncmxonornyeckas aPppekTMBHOCTb, 0ObEKTUBHAS
LaHHOCTb. B cyliecTBylOLWMX NCCNENOBAHUAX OAHHbBIE aCNeKTbl PACKPbIBAKOTCS
MHOXEeCTBOM pPasfinyHbiX CnocoboB. HopmaTvBHas 3HAYUMOCTb MOXET BKJIO-
yaTb B ceOs Takue BOMPOCHI, KaK lopuanyeckas cmna HOpM, OTHOCUMOCTb
HOPMbI NMpaBa K Kakor-nMbo NpaBOBOW CUCTEME UKW MPaBONOPSAKY, OCOOEH-
HOCTUM HOPM MNpaBa 1 NPaBOBbIX CUCTEM (0COOEHHOCTM NpaBa Kak HOPMaTUBHOIO
coumManbHOro ABNEeHNN), KOHLENLMA NCTOYHMKOB npaea; 3¢pdekTMBHOCTbL — CO-
OTHOLUEHME O0XKHOro 1 CyLEero B Npase, 0693biBaoLWasa niv NpuHyguTesbHas
cuna npasa, dakTnyeckas aHHOCTb, AENCTBEHHOCTb NpaBa; 0O6bEeKTUBHAas
JAaHHOCTb — BHEOPUANYECKME OCHOBaHUS Npasa, npupoga rnpasa, COOTHO-
LLEHNE NpaBa 1 APYrmx CXOXUX SIBJIEHUI, NPaBO Kak gBneHmne chepbl 40KHOrO,
MeTadumnsnyeckasa gaHHocTb. COOTBETCTBYIOLME BONPOCH B3aMMOCBS3aHbI
1 He Bcerga MoryT ObiTb OJHO3HAYHO OTHECEHbI K OJHOMY TOJIbKO acrekTy, 4TO
OTpaxaeTcs B NPOTUBOPEUMAX, MPUCYLLMX NCCNEA0BAHUAM NOHATUS LENCTBU-
TeNnbHOCTU Npasa. MpoTMBOpeYnst yCunmBaloTCs Takxke cMelleHrnem npobiemsl
onpeaeneHns NoHATUS AeCTBUTENbHOCTM U NpobiemMbl 000CHOBAHUA OEN-
CTBUTENBHOCTM U Pa3NnNyYnUsMm TUNOB NPaBOMNOHUMAHUS.

Takum 06pa3oM, AeNCTBEHHOCTb NpaBa MOXET ObiTb paCCMOTPEHA Kak
OAWH N3 aCNeKTOB AENCTBUTENLHOCTU NpaBa. Ml KOHEYHO, 3TO yTBEPXAEHNE
oTpaxaeT coaepXaHne 60bLINHCTBA, HO HE BCEX COOTBETCTBYIOLLMX TEOPUIA.

M. B. AHTOHOB nonaraerT, 4TO AJi19 CKaHAWHABCKMX MPaBOBbIX peasiCToB
LENCTBUTENbHOCTb NpaBa CUHOHMMMWYHA COLMANIbHO-NCUXO0rM4eckon ad-
GEKTMBHOCTU N CBOOUTCS K BOMJIOLLLEHNIO HOPM (OVPEKTUB) B peasibHOM rMo-
BeneHun nogeii?. C Hawer To4ku 3peHus, npaBuiibHee Obino 6bl ckasaTtb, YTO
C COouManbHO-MCUXON0OrM4eckom apPeKTUBHOCTLIO PeasinCTbl OTOXAECTBASAIOT
1eiCTBEHHOCTh NpaBa (0eNncTBUTENIbHOCTb, NPOosBAdoLas cebs B peanbHOCTU

2 AHTOHOB M. B. CkaHaMHaBCKas LWKoJia NpaBoBOro peannama // POCCUiickmnin exxerogHuK
Teopun npasa. 2008. N2 1. C.659.
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Kak OeNCTBEHHOCTb; 006a3bIBalOLLAS CUa NpaBa, NPOoSBAAOWASCA B AENCTBEH-
HOCTIN). DTO CBA3AHO C TEM, 4YTO CKaHAMHABCKME NPABOBbIE PEAINCTbI OTPULAIT
BO3MOXHOCTb HAy4HOI0 PACCMOTPEHNS AECTBUTENBHOCTM B €€ TPAANLMOHHOM
CMbICNE — Kak OTHOCSLenca K mupy JosmxHoro.

Heobxoanmo Takxe oTMeTUTb, 4TO Anbd Pocc He MOXET ObITb HAa3BaH TU-
MUYHBbIM NPEACTAaBUTENEM CKaHAVMHABCKOro NPaBOBOro peann3ma, no KpamHemn
Mepe ero nNepBoro NoKOJIEHUd, K KOTOPOMY OTHOCATCH Tpyabl Bunerensma
Nynpctenra u Kapna OnnBeEKpPOHbI, OCHOBbIBaOLWMECS Ha y4yeHun A. Xarep-
cTpéma (Yncanbckas wwkona)s. NMommumo Toro, 4to A. Pocc npu cosgaHuu ceoe
NpaBOBOW KOHLIEMNLMN OCHOBLIBASICS B 6ONbLLUEN cTeneHn Ha punocodum norm-
4eCcKOro NO3nTUBM3MA, YEM Ha MOJIOXKEHUSAX YNCanbCKOW LLKOJIbI, MPU PaCcCMO-
TPEHUN BONpPOCa O AEVICTBEHHOCTY NMpaBa OH KOHLLEHTPUPOBAJICS B OCHOBHOM
Ha nccnenoBaHUM OENCTBUS NpaBa B KOHTEKCTE NPaBONMPUMEHUTENIbHON Oes-
TENbHOCTU.

A.XarepcTpéMm 3anoxmn oCHOBbI 00LLEN AN CKaHOMHABCKUX PeasincToB
Tpagnuun. C Hawen ToUYkn 3peHUsd, cnenyeT cornacuTbCsa ¢ pacnpocTpa-
HEHHbIM B 32pYyOEXHOMN HayKe MHEHUEM, YTO 06paLLEHNE K BHYTPEHHEMY MUPY
yenoBeKa N CTPOrnm aHTuMmeTaduandecknin Teamc A. Xarepctpéma nexart B OC-
HOBE BCEX KOHLEMNLWIA ero y4eHnKoB, Bkatodas A. Pocca, 06beanHas nx B pamkax
CKaHAMHABCKOro nNpaBoBoro peanmama. OT gpyrux ckaHOMHABCKUX NPaBOBbIX
peanucTtoB A. Pocca oTimn4aeT To, 4TO B CBOEV NPaBOBON KOHLEMNLMM OH NOMbI-
Tancsa o06beAnHUTL GUNocoduio YrncanbCKOW LWKOMbI U NOMMYECKUIA 3MMUPU3M
BeHckoro kpyxka*. Pocc ocob6o oTMevan n npuaHaBan BAMSHUE, KOTOPOE Ha

3 CkaHOWHaBCKWIA NPaBOBOM peannu3M He criefyeT NoHMMATh Kak CTaTUYHYIO TeopeTu-
YeCKylo NO3NLMIO: MeHsIoLLMecs nonutruyeckme n eunocodckme obCTosTeNbCTBA OKadbiBanu
3HaYUTENIbHOE BAVSIHME Ha LIeNV OTAENbHbIX yueHbx. DrHCKKi ncenenosatens Moxan CtpaHr
npegnaraeTt BblAENNTb ABA NOKONEHUS (HanpasieHus), OCHOBbLIBAOWMECS HA yYeHun A.Xas-
repcTpéma: K 04HOMY M3 HUX MOXHO OTHecTu Bunbrenoma JlyHactenra n Kapna OnnBekpoHy,
a k gpyromy — Anbda Pocca n MiHremapa XegeHuyca. Ha Teopumn nepBoro nokoaeHus no-
BJIMANIO XeNaHMe NCMNoJb30BaThb AaHHble TEOPUM AN NPEOA0NEHNS KOHCEepBaTMBHO-Nnbepasb-
HOr0 AOMWHMPOBAHWA B MOMNTUKE, B TO BPEMS Kak BTOPOE MOKOJIEHNE MMENO AESNI0 C OCMbIC-
JNIeHNeM MNOJINTUKKN, HaXOAVBLUENCS MOA, BANSHUEM MNIaHOBO 3KOHOMUKU, roCyAapCTBEHHOIO
BMeLlaTeNbCTBa U TOoTanutapmuama. BTopoe nokoneHne ctpeMmnochb CraanTb paankanmsm
npeawecTBEHHMKOB 1 BbipaboTano 6ofee MHCTPYMEHTaNbHbIN NOAXOA K Hayke O npase,
a Kpome Toro, GopMMpPOBaNOCh NOA BANSIHNEM NOMNYASIPHOM B TO BpeMs dunocodumn nornye-
CKOro aMnupuama (norm4eckoro no3nTnanama). ViMeHHo BTOpoe nokosieHne ctano 6onee BAun-
ATENbHbIM M U3BECTHBIM B MUPOBOI Hayke. Pasnuyunsa mexay nepBbiM 1 BTOPbIM NOKOIEHUSIMN
3a4acTylo NPUBOAAT K TOMY, 4TO BO3HMKAIOT cnopbl 06 oTHocumocTu U. XepeHnyca n A. Pocca
K CKaHAMHABCKOMY NpaBoBOMY peanudmMy. TeM He MeHee nopasnsiowee 60NbLWLNHCTBO UC-
cneposaresiein paccmMaTpmBaloT UX Kak CKaHAMHABCKUX PeanncToB, No KparHen mepe A. Pocca:
npeacTaBUTENV BTOPOro NOKOJIEHWS cymTany cebsl 4acTbio HanpaBieHnsi, OCHOBaHHOro A. Xa-
repcTpEMOM, paccmaTpuBan CBOM TEOPUN Kak Ppa3BUTME BHYTPU 3TOrO HanpaBieHns 1 gaxe
KOHKYPMPOBanu C NepBbIM MOKONIEHMEM 3a MPaBo NPeACTaBASaATb Tpaanuuio Xarepctpéma.
MonpoGHee o6 atom cm.: Strang J. Two Generations of Scandinavian Legal Realists // Retfeerd
Argang 32. 2009. N 1/124. P.63, 78-79.

4 [laHHble punocodckme HanpasneHUs BeCbMa CXOXW B CBOEW aHTUMeTadunanyeckom
HanpaBfIEHHOCTU WU HOHKOTHUTMBU3ME, OLHAKO MO-Pa3HOMY 06OCHOBLIBAIOT HEOOXOAMMOCTb
B O0TKase oT meTadunaukun. NoagpobHee 06 nx pasnuuusx cMm.: Eliasz K., Jakubiec M. The Vienna
Circle and the Uppsala School as philosophical inspirations for the Scandinavian Legal Realism
// Semina Scientiarum. 2016. N 15. P. 110-115.
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Hero okasanu ngeun kak A.Xarepctpéma, Tak u P. KapHana n O.Heliparta. Ban-
SHUE NAEN NOrMYEeCKOro aMn1mpramMa Hallio BelpaXeHne B NPOEKTE MOCTPOEHUS
HOBOW TeOpUW NpaBa Kak AOKTPUHANbHOIO MCCNenoBaHus rnpasa, KOTopbI
BKJItOYaeT B cebs KOHLENUUIO AeACTBEHHOro npasa (0eMcTBEHHOW NpPaBoOBOM
cucTtembl) 1 BepudUKaLMIO OOKTPUHAJIbHBIX YTBEPXOEHU O AENCTBEHHOM
npase.

Co ckaHgMHaBCKMM MPaBOBbLIM peann3MoOM MUPOBas Hayka 3HAaKOMMU-
nacb npexnae Bcero 4yepes paboTbl A. Pocca. OgHM nccnenosartenn nonarator,
4YTO CKAHAWHABCKMWI MPaBOBOW peann3M He Mojy4mn 0cobor NonyasspHOCTH
M HEpPenko paccMaTpuBasncCs Kak HECOCTOATENbHASA TEOPUS UMEHHO MNOTOMY,
4TO BO MHOIMOM BOCMNPUHUMANCH Yepesd Npn3mMy CBOUX YPE3BbIYANHO CTPOrmnX
SMMONPULNCTCKNX GUITOCODCKMX OCHOBAHUI (JTIOMMYECKNIA SMMUPU3M B Clyyae
A.Pocca), kKoTopble BO BTOPOW NOJIOBMHE XX B. yTpaTuUavM cBou no3vunmns®. Jpyrue
ncecnegoBarteny, HaNpPoTUB, YTBEPXAAIOT, HTO MMEHHO MCMNOJIb30BaHWE AATCKUM
npaBoBEAOM JIOTMYECKOro NO3NTUBM3MA — OLHOr0 U3 rMaBHbIX GUIOCOMCKMNX
TeyeHun XX B. — HapaBHe CO CMAr4YeHueM paaukanuama rnepsoro rnokoseHnd
CNOCOBCTBOBANO TOMY, YTO €ro paboTbl NOAYHMUIN MEXAYHAPOAHOE NPU3HAHNE
1 MOMOIN PaCcnpPOCTPaAHEHWIO UOEN CKaHOMHABCKOro NpaBoBOro peannama®.

TpyaHocTu nepeBoga. EonbWMHCTBO nccnenoBatenen nMerT BO3SMOX-
HOCTb O3HaKOMWUTbCH C NPaBOBOW KOoHUeNuMen Pocca TONbKO Ha OCHOBE ero
aHrNoA3bl4HbIX PAbOT 1 NEePeBOAOB ero PaboT Ha aHIMUINCKMA A3bIK. B cBA3K
C 3TMM BO3HUKAET TepMUHOJIorMyeckas npobnema, cBa3aHHas ¢ TPYAHOCTAMU
nepesoga. CywecTBoBaHMe NOAOOHON NpobnemMbl NOATBEPXAAET, HANPUMEP,
TOT akT, 4yTo n3garenscteo Oxford University Press nnaHnpyeT BbINyCTUTb
BTOpPOE n3gaHme knoyveBomn paboTbl A. Pocca «O npaBe 1 cnpaBeniMBOCTU», KO-
TOpoe ByaeT coaepaTb HOBbIV 1 NMOSHLIAY MEPEBOL, HA aHITIMACKUIA C NEPBOro
natckoro nspaHua «Om ret og retfeerdighed» 1953 .

HoBbIn nepeBog, noTpeboBancs He cnyyanHo. NpeanonaraeTcs, 4To npa-
BOBas koHuUenuua A.Pocca 6blna oueHeHa Kak owmnboyHas 1 He NpeacTaBns-
Ioas ocoboro MHTepeca BO MHOMOM B CBSI3U C SIPKOM KPUTUKOWN, N3NTOXEHHOW
I XapTom B 0630pe Ha aHrnminckuii nepesop «O npaBe U cNpaBeninBOCTU»
1958 . — 3HameHuTasa ctatbs «CkaHOMHABCKMA peanu3m»8. Mpu aTom, KO-
HEYHO, Ha[Oo Yy4YnThbIBaTb, 4TO 0630p XapTa oTAnyaeTcs rmyboKnUM yBaxeHnem
M HekoTopoW aonen onobpeHus padoTtel A. Pocca, na n cam dakTt Hannuus

5 Holtermann J.v. H. “This Cannot Be its Meaning in the Mouth of the Judge”: The Case
for the New English Language Translation of Alf Ross’s On Law and Justice, Forthcoming on
Oxford University Press // Utopia y praxis latinoamericana: revista internacional de filosofia
iberoamericana y teoria social. 2016. Vol. 20, no. 71. iCourts Working Paper Series N 53. URL:
http://dx.doi.org/10.2139/ssrn.2770464 (nata obpauieHums: 19.11.2017); Eng S. Lost in the
System or Lost in Translation? The Exchanges between Hart and Ross // Ratio Juris. 2011.
Vol.24, iss. 1. P.4.

6 Strang J. Two Generations of Scandinavian Legal Realists. P.78.

7 B nepeBoae 1958 1. (Ross A. On Law and Justice. Berkeley, 1959) no kakoii-T1o npuinHe
OTCYTCTBYIOT HEKOTOPblE dparmMeHTbl TEKCTA, KOTOPblE €CTb B 4ATCKOM BapuaHTe paboTbl.

8 Hart H. L. A. Scandinavian Realism // The Cambridge Law Journal. Vol. 17, no.02.
November 1959. P.233-240. — Ony6nunkoBaH NepeBof, AaHHOW CTaTbW Ha PYCCKUI A3bIK:
Xapt . J1. A. CkaHanHaBckuin peannam / nep. c aHm. B. B. Ornesnesa // Xapt . J1. A. dunocoodus
1 93blk Npaea. M., 2017. C. 230-240.
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Takol NoapoOHOM peugH3nn 0T 3HaMEeHUTOro okchopacKoro npodeccopa Bce
Xe roBoput 06 0coboi ponn CkaHAMHABCKOrO peanMama B Teopuun npasa Toro
BpemMeHun. PesynbratoMm kputukm I XapTa, oka3asluelr 3Ha4uTeIbHOE BUSIHME
Ha BocnpusaTue KoHuenuun A. Pocca, ctanu YactuyHoe 3abBeHne AaHHOW KOH-
uenuun (ocobeHHO B CTpaHax aHr0CakCOHCKOM NpaBOBO Tpaauuum) n nc-
Nnofib30BaHMe NPaBoOBOro peannama BooOLle B kKa4ecTBe Ntobumon «bokcep-
CKOW rpyLun» gas aHannmTU4eCcKom lopucnpyneHumn n GoHa oang eMOHCTpaumm
myapocTu I Xapta®. C ogHOM CTOPOHbI, CKAaHANHABCKMIA NPaBOBOWN peannam
B ONpeneneHHOM CMbIcne chopMmnpoBancs Kak NoJIEMNUYECKOE ABUXEHNE, KPU-
TUKYIOLLLEE B MEPBYIO OYEPEab AAXE HE I0CHATYpPann3Mm, a aHaIMTUYECKYHO opu-
CMpYyAEHUMIO, KOTOpas B 4ENCTBUTENIbHOCTU MMEET MHOIO OOLLLErO C NPaBOBbLIM
peannamom. Ncxoosa U3 aToro, NOCTOSIHHbIA KOHMAUKT OaHHbIX HarnpaBieHuin
npeacTaBnseTcs BrnojHe 060ocHoBaHHbIM. C Apyro CTOPOHbI, COBPEMEHHbIE
ckaHOuWHaBckuMe nccnenosatenn, Hanpumep, CBeH IHr'°, ¢ 6oabLLINM YyB-
CTBOM KOMMEHTUPYIOT NpeHebpexnTenbHOe OTHOLLIEHWE K CKaHANHABCKOMY
peanu3my, NPOSBASIOWLEECS B TPYAAX aHMN0-aMEPUKAHCKNX YY4EHBIX, U YKa3bl-
BAlOT HAa HU3KOE Ka4eCTBO BCTPEYAIOLLNXCSH TaM KPUTUHYECKUX UccnegoBaHnii.
Bnpouem, opucnpyneHums obuiero npasa M3BeCTHa TEM, UYTO C TPYAOM BOC-
npuHUMaeT paboTbl MHOCTPAHHbIX Y4YeHbIX. JINWb B CKaAHOMHABCKMX CTpaHax
(v B MmeHbluel cteneHn B EBpone n KOxHon AMmepuke) Tpyabl A. Pocca okazanm
3Ha4YUTENbHOE BIIMSHME HA Pa3BUTME HAykn O NpaBe B LEOM.

OpHako HeCcMOTpS Ha 9To A. Pocc oka3ancs OaHUM M3 MaBHbIX yHaCTHUKOB
OOHOW N3 BaXHENLWNX ANCKYCCUIn XX B. O AENCTBUTENLHOCTW NpaBa HapaBHe
c I Xaptom, I. Kenb3eHoM v nosgHee E. BynbirmHbiM, a CKaHAWHABCKUIA npa-
BOBOW peanu3m 3aHsa AOCTOMHOE MECTO B psaay OCHOBHbLIX Tpaauumin Teopumm
n dunocodun npasa. CornacHO MHEHUIO PSAA COBPEMEHHbIX YYEHbIX (M CamMOro
A.Pocca), I XapT ownbcsa B CBOMX OLEeHKaxX M3-3a HEKOTOPOW COBCTBEHHOM
HEBHMMATENbHOCTUN N/UNN TPYAHOCTEN NepeBoaa: MMESIO I MeCTo TO UIn
MHOE, HyXJaeTCcs B OTAeNbHOM paccMoTpeHuun. Cam A. Pocc npegnonoxuin,
4YTO BO3HMKLLEE HEAONOHMMaHNEe CBA3aHO B OOJbLUEN CTENEHU UMEHHO C Mpo-
6nemMHbIM nepeBogoM. CoBpeMeEHHbIE UCCnenoBaTenn, B HaCcTHOCTM A. Xon-
TepmMaH 1 C. OHr, yTBEpXAaloT, 4To KpuTtuka I XapTa Oblla OCHOBaHa Ha TakoWn
nornyeckon owmnbke, Kak NogMeHa Teaunca, «COJIOMeHHOe 4y4eno» (ignoratio

¢ @. Layap onncbIBaeT NOJIOXEHNE, B KOTOPOM OKa3asicsl MPaBOBO peann3m B LieJIoM,
He TONbKO CKaHAWHaBCcKuiA. OH NUWeET, HanpumMmep, YTO HECMNOCOOHOCTb A0/KHBIM 0O6pa3om
BOCMPUWHSATbL MPABOBOW peann3mM NMEET Pa3/iNyHble NPOsiBNIeHNs: B BpuTaHum 1 6onblueii 4yactun
CTpaH o6Lero npaea NpaBoBOl peannamM NpenogaloT Kak LWyTKy UM GoH An1s MyapoCcTn XapTa;
B CLLA, Hao60pOT, Ha cnoBax 3aaBNsAOT «Mbl BCE peanncTbl», HO MPOA0/KAIOT NpenogasaTb
1 uccnenoBatb 6e€3 yyeTa BaxHENLMX YPOKOB NpaBoBOro peannama (Schauer F. Editor’s In-
troduction // The Theory of Rules / eds. K. N. Llewellyn, F. Schauer. Chicago, 2011. P. 4. Fn. 14).

1 Eng S. Lost in the System or Lost in Translation?.. P. 197.

" C.3Hr NpMBOAUT B YAaCTHOCTU Takue npumepbl: 1) «CkaHOUHABCKUI peanvam
[MpopomkaeT cyLLecTBOBaTb] TONIbKO B My3esiX TEOPETUKO-NPaBOBOM apxeonorum» (Schauer F.,
Wise V. J. Legal Positivism as Legal Information // Cornell Law Review. 1997. N 82. P. 1081);
2) bpaiiaH bukc ocHOBbIBaeT CBOW aHann3 nosuumm Pocca He Ha COGCTBEHHO Tpyaax A4aTckoro
y4yeHoro, a Ha 063ope aBTopcTBa XapTa (Bix B. H.L.A. Hart and the Hermeneutic Turn in Legal
Theory // SMU Law Review. 1999. N 52. P. 170. Note 11).

89



HWCTOPHA MPABOBOM MbIC(IH
MCTOPHA MPABOBOH MbICIH CKAHANHABHH

elenchi, straw man, strawman fallacy)'?. 4. XontepmaH ocob60 oTMeyaeT, 4To
X0Te KpuTmKa I XapTa n 0CHOBaHa Ha «COIOMEHHOM 4Yy4yene», TPyAHOCTU nepe-
BOAA, NO KpamHer Mepe 4aCcTU4HO, OTBETCTBEHHbI 3a HeLONOHMMaHNe Mexay
I XapTom 1 A. Poccom u obycnoeunm ycnex kputuku I Xapta®™. C. 9Hr 1 BoBce
yKasblBaeT Ha TO, 4TO XOTS NepeBOd TEPMUHOB B aHIMMNCKOM naganum 1958 r.
HEBO3MOXHO MPU3HATh «XOPOLUMM» N JOCTATOYHO TOYHbIM (C. QHr HAMEpPEHHO
0TKa3blBAETCHA OT TEPMUHA «NPABWJIbHbIN» B 3TOM CJly4ae), OH He OOJIXEH Obin
cTaTb MPUYNHOW HeponoHUMaHua ', Takxke OoTMevYaeTcs, YTO NMPOnyLLeHHbIe
OTPbIBKW, HE BOWeAWne B aHrmMinckuin nepesof 1958 r., npmueenn K Hekop-
PEKTHOMY O0TOOpaXeHWo CMbicna 1 xapaktepa Gpunocodckoin 3agadn (npouc-
TekawLLen n3 cnenoBaHus norm4eckomMy Nno3uTnen3my), pewwaemom A. Poccom,
a TakXe LEHTpanbHOro Tesnca, Haxoasawerocss B OCHOBaHUW npeackasaresb-
HOro aHanm3a AeNCTBEHHOro npasa's.

Pycckos3blyHble nccnenoBareny 1 NnepeBoaUYNKN B KQYECTBE MCTOYHUKOB
MCMOJIb3YIOT UMEHHO pPaboThbl HA aHMNICKOM M NEPEBOAbLI HA aHTTIMNCKUIA, NPy
3TOM HE YTOYHSS CMbICH, BKAaAbIBAaeMbIli B TepMuH validity'®. BctpevaeTcs
MCNOMb30BaHME CNeayLnx TEPMUHOB: «BaIMOHOCTb», «AENCTBUTENbHOCTb»,
«9PeKTNBHOCTL» . [T0aTOMY Npexae BCero cnenyer oopaTtuTbes K TEPMUHY
validity n ero aHanoram B gpyrux s3bikax. LLlnpoko obcyxxgaeTcs, 4To B pyCCKOM
M MHOIMX APYrnx €BPOMENCKUX A3blKkaxX CYLLECTBYIOT ABa Pa3HbiX TEPMUHA —
«NPaBO» U «3aKOH» — AJ1s TOro, 4TO 0603HA4YaeTCs B aHMUACKOM OOHUM Tep-
MWUHOM — law. AHanoruyHas cutyaums HabngaeTcs 1 NPUMEHUTENIBHO K Tep-
MuHam validity (valid), koTopble MOryT ObiTb NCNOJIb30OBaHbl A5 NepeBoaa

2 Holtermann J.v. H. “This Cannot Be its Meaning in the Mouth of the Judge”. P. 8;
Eng S. Lost in the System or Lost in Translation?.. P.209-213.

¥ Holtermann J.v. H. “This Cannot Be its Meaning in the Mouth of the Judge”. P.6.

4 «Poccy cnepoBano ykasaTb XapTy He Ha TO, YTO HeYTO ObII0 yTEPSIHO NpK Nepesoae,
a Ha To, 4TO XapT NoTepssicsa B CBOen COOCTBEHHOM cucteme» (“Rather than being lost in trans-
lation himself, Ross should have pointed to Hart’s being lost in the Hartian system”) (Eng S.
Lost in the System or Lost in Translation?.. P. 196).

S Holtermann J.v. H. “This Cannot Be its Meaning in the Mouth of the Judge”. P. 15-16.

6 Hanpumep, B cTaTbe «Anbd Pocc o npobneme AencTBUTENbHOCTY (BaNnMaHOCTI) NpaBa»
1 B nepeBoge ctatbn A.Pocca «BanngHocTb 1 KOHPAMKT Mexay npaBoBbIM MO3UTUBU3MOM
1N €CTeCTBEHHbIM npasomM» M. B. AHTOHOB MCNOAb3YyeT TEPMUH «BAIMAHOCTb» U NMPU 3TOM
Wb CNpaBeaSIMBO yKasdblBaeT, YTO «[C] y4eTOM MHOMO3Ha4YHOCTM 3TOr0 KJIIOYEBOr0 TePMUHA
cTatbn Pocca Mbl HE CTanu MCNONb30BaTh TPAAMLUVOHHbBIN BapuaHT nepesoaa validity kak
“NeNCTBUTENBHOCTbL”, MOCKObKY 3TO MO0 Obl BHECTU B KOHUEeNUMio Pocca HECBOMCTBEHHbIE
€l KOHHOTaUUWN U NCKa3UTb JTIOTVKY NePEBOANMOL PaboThl Y COAEPXKALLENCS B HEV MONEMUKMN».
OpHako noapobHee, K CoXaneHuto, 3TOT BONPOC He paccmartpusaeTcs (AHToHoB M. B. Anbd
Pocc o npobneme AencTBUTENLHOCTY (BaNnOHOCTH) npasa // POCCUNCKMIA eXerogHnK Teopun
npaBa. 2009. N2 2. C.456, cH. 15; Pocc A. BanmaHOCTb N KOHQINKT MexXAy NpaBoOBbIM
Nno3NTUBM3MOM U €CTECTBEHHbIM NpaBoM // Tam xe. C.458-473).

7 B ctatbe «CkaHguHaBcKas Lkona npaBoBoro peanvama» M. B. AHTOHOB ncnonb3yet
TEPMUH «AEACTBUTENBHOCTb> (OTOXAECTBAAS AENCTBUTENBHOCTb U 3G DEKTUBHOCTbL B paMKax
CKaHOWHaBCKOro NpaBoOBOro peanvamMa), O4HAKo M3 Hallero ganbHelwero aHannsa éyner
MOHSITHO, YTO, KOra Peyb UAET O AENCTBUTENBHOCTUN Y CKAHAMHABCKUX PEANIMCTOB, HEOOXOAMMO
1MCMNoNb30BaHMe ABYX PasfiMyHbiX TEPMUHOB, KOTOpPble MOTyT 0603Ha4vaTbcs Kak validity.
B nepeBope ctatbm A.Pocca «O camopedepeHunmn 1 3aragke B KOHCTUTYLLMOHHOM MpaBe»
A. A. KpaeBckuii Takxe UCMnosib3yeT TEPMUH «4eACTBUTENbHOCTL» (Pocc A. O camopedepeHLummn
1 3aragke B KOHCTUTYLMOHHOM npase / nep. ¢ aHrm. A. A. KpaeBckoro // N3BecTus By30B.
MpaBoBepeHune. 2012. N2 3. C.53-73).
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1 0603HavYeHnsa gaTckmx TepMnHOB gaelden (gaeldende) v gyldig (gyldighet),
HemeLkux TepmnHoB Wirksamkeit (wirksam) w Gliltigkeit (gultig).

1. Gaeldende (npunararensHoe) n gelden (Heucnonb3yemoe cyiye-
cTBuTesIbHOE). B ckaHOMHABCKMX si3blkaX (0aTCKOM, HOPBEXCKOM, LLIBELCKOM)
CYLLECTBYIOT TPM MOJSIHOCTbIO OAMHAKOBbLIX MO CMbICNY TepMmuHa: geeldende
(nat.), gjeldende (Hopg.), géllande (wB.). 3TO NpunaraTefibHble, KOTOPbIE HE
MOryT BblITb CyOCTaHTUBMPOBAHbLI, UX FaBHbIM MCMNOJIb30BAHNEM SABASETCS
aTpnbyTUBHOE, a NpeankaTMBHoe — nuLlb dopma aTpubyTMBHOrO. B OCHOBHOM
OHU MPUMEHSIOTCS K NMpaBy B LLENIOM, K NPaBOBOM CUCTEME, a HE K OTAESIbHbIM
Hopmam. OCHOBHO KOHHOTaLMeN JaHHOro TepMuHa (gaeldende) aBnaetcs pen-
CTBEHHOCTb, 3D DEKTUBHOCTL (efficacy), OH CNyXnUT Ans ykasdaHus Ha dakt —
bakT TOro, 4To HEYTO ABNFeTCH 3PP EKTUBHBIM. ECNM NCNonbL3yeTcs BbipaXKeHne
gaeldende ret, To nmeeTcs B BMAY, 4TO NPaBO MMEET CBOMCTBO ObITb addek-
TuBHbIM. OIHAKO MOXET paccmaTpmBaTbCa aPDOEKTUBHOCTb MPUHYXOEHUS,
NOCNYLLIAHUA, PEryNapHOCTM NOBEAEHVS, MOTUBALVN B LLENIOM UM KaKOro-T1o
BMAa MoTuBauun (Hanpumep, HopmaTmsHasa nageonorma A. Pocca uim npnHatme
(acceptance) BTopuyHbIX npasun y . XapTa).

BcTpeuatouleecsa y A. Pocca cnoBoco4deTaHue gaeldende ret, Takum 06-
pa3om, MOXeT ObITb NeEPEBEOEHO C TOYKN 3PEHUS €ro COAEPXaHUS Kak Aein-
CTBEHHOE MNpaBo MM ByKBasibHO Kak AENCTBYyOLLEe nNpaso.

Hopeexckuin npodpeccop CBeH DHr BbipaxaeT MHEHME, COrNacHO KO-
TOpoMy nepeBo geeldende ret kak valid law He aBNgeTCsa KaTeropuyeckun
HenpaBWbHbIM, HO U HE OXBaTblBAET B MOJZIHON MEpPE BCE KOMMOHEHThLI, CBS-
3aHHble ¢ 9P dekTUBHOCTLIO'®. C. JHr ykasbiBAaEeT HaA clenylolme OCHOBHbIE
xapaktepuctukm geeldende ret B koHuenuum A. Pocca: 1) oTHocuTca kK obnaaa-
IOLLLEEMY HOPMATMBHbBIM 3HAYEHMEM COAEpPXaHMio B Gopme ANPEKTUB; 2) Takoe
HOpMaTMBHOE codepxaHue obnagaetT CBOMCTBOM ObiTb HaCTbio MOTUBALIMN
npaBoONpPUMEHUTENS, KOrga TOT HAXOOUTCA B NPOLECCE NPUHATUS PELLEHMUSA MO
KOHKpPEeTHOMY aeny'™.

Mpwn 9TOM CyLLecTBUTENLHOE gaelden He NMPUMEHSETCS HU B OObIYHOW, HU
B NPOdECCMOHANbLHOM PeYmn, HO ABNSETCH JIMHIBUCTUYECKN KOPPEKTHOM (pOpPMON
1 MOXeT ObITb MCMOJIb30BAHO KaK TeXHMYEeckuin TepMuH?. Mo mHeHuio C. 3Hra,
MMEHHO Takol npuem obHapyxmnsaetcsa y A. Pocca, Hanpumep, B CNOBOCO-
yeTaHun retssystemets gaelden, KOTOpPOE MOXHO NEPEBECTU KaK «AEeNCTBEH-
HOCTb NMPaBOBOW cucTeMbl». C. QHI yTBEpPXJaEeT, 4TO 3TOT TEPMUH NnpnobpetaeT
ocoboe 1 eANHCTBEHHOE 3HaYeHne TONbKO B pamMkax koHuenuuu A. Pocca v He
MOXeT OblTb COOTHECEH C HeMeLkuM Geltung, a Takxe ¢ Sollgeltung v Gliltigkeit
y . Kenb3eHa, 3aTO0 COOTHOCUTCH C KEJIb3EHOBCKMM UCMOJSIb30BAHMEM TEPMUHA
Wirksamkeit. C. QHI 0OTMeYaeT, 4TO B 4aTCKOM HET CYLLECTBUTENIbHOIO, COOTBET-
cTeyowero Geltung, a B aHIMUACKOM HET HE TOJIbKO Takoro CyL,eCTBUTENIbHOTO,
HO M MpunaraTesbHOro, COOTBETCTBYIOLLLEro geltend?'.

8 Eng S. Lost in the System or Lost in Translation?.. P. 196.
® |bid. P.203.

20 |bid. P. 199.

' Ibid. P.203-204. Fn. 11.

n
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2. Gyldig (npunararenbHoe) u gyldighet (cywecreurenbHoe). Oba
3TN CNoBa WIMPOKO yNoTpebnsaTes B pa3fiIndHbliX KOHTeKkcTax; gyldig cooT-
BETCTBYeT HeM. gliltig n aHrn. valid, a gyldighet cooTBeTCcTBYET HEeM. Gliltigkeit
v aHrn. validity. Moryt nmeTb pasfinyHbIvi CMbIC/T B 3aBUCUMOCTW OT KOHTEKCTA:

— [LENCTBUTENBHOCTb HOPMbI, CO34aHHOM B pe3ynbTaTe OCYLLLEeCTBIEHUS
KOMMNeTeHUUN;

— MopasibHas, PennurnosHas 1 Npoyre Tunbl HOPMaTUBHOM OOOCHOBAH-
HOCTW (tenability), paccmaTpuBaemMble C TOYKMN 3PEHUSA BHELLUHEN MO
OTHOLUEHMIO K NI0ObIM aMNnpu4eckn ap@PekTUBHLIM opMamM HopmMa-
TUBHOCTU (TakMM Kak NpaBo, Mopalb, penurnsa n apyrme Gopmbl B UX
3AMMNNPUYECKOM acnekTe);

— 060CHOBaAHHOCTb CY>XAEHUI B LLENIOM, NPUMEHUTENBHO K I06OMY AnC-
Kypcy;

— 060CHOBaHHOCTb JIOMMYECcKor apryMmeHTauum.

Ecnn nepsoe 3HayeHne onocpeaoBaHHO NOApPa3yMeBAET OTChIIKY K 3d-
GEKTUBHOCTU (NpennonaraetTcd Hanndme 3b@eKTUBHON NMPaBOBOM CUCTEMDI),
TO BTOpOe BOOOLLe HE UMeeT TakoW KOHHOTaUMK, Kak «apdeKTUBHOCTb». [lepBoe
3HAYEeHME ABNFETCS BAXHOM YaCTbiO IOPUANYECKON NPAKTUKW, B 3TOM 3HAYEHUN
TepMuH validity ncnonb3dyetca NPpUMEHUTENbHO K 3aBeLLaHnsaM, 4OroBopam,
3akoHaMm, APYrMM HOPMAaTUBHBLIM U HEHOPMAaTUBHbLIM NPaBOBbIM akTam. B aTom
3HaYeHUN TePMUH gyldig MOXET NCNONb30BaTbCSA Kak aTpubyTUBHO, Tak 1 Npe-
OvKaTuBHO, oTMedaeT C. OHr.

Mpeanaraem HarnagHyo Tabnamuy COOTBETCTBUS TEPMUHOB, MPUMEHUMYIO
kK nepesogam A.Pocca (1abn. 1).

[MaBHbIN NUHIBUCTUYECKNIA BOMPOC, KacaloLwmncs npodnembl HEBEPHOIO
Bocnpuatua A.Pocca, TakoB: MOXHO Nu nepesoanTb gaeldende ret kak valid
law? CBeH JHIr NpuxoguT K CNneaylouwemMy BbiBOAY: C JIMHIBUCTUYECKON TOYKN
3peHus, Tako NepeBos, HE ABNSETCS COBEPLUEHHO HEMPAaBUIIbHbIM, HO U HE
nepenaeT Bce acnekTbl cMbicna. OgHako cam A.Pocc He npeanoxun anbrep-
HaTUBHOIO BapuaHTa gaxe Torga, Koraa OCO3Has, YTO 9TO CTasio NPUYUHON
3a01yXAeHUN, U N1Lb N3peaKa MOXHO BCTPeTUTb MecTa, rae A. Pocc ncnosb-
3yeT TepMuH law in force. C.3Hr npegnaraeT He OTKa3bIBaTbCHA MOJIHOCTbIO OT
HECOBEPLLEHHOrO BapuaHTa nepesoja, a Npogosnxarb nckatb 6osee ygayHble
BapuaHTbl (HaNpuMep, NPMMEHNMbIE 7151 KOHKPETHbIX Y3KMX Npobnem)?s. Takum
obpas3om, npennaraeTcs B LESIOM UCMOJNIb30BaTb TePMUH valid law, NOCKONbKy
npo6emMbl TEOPUK NpaBa BbIXOAAT 32 NpeAesibl MCKYCCTBa «JIMHIBUCTUYECKOM0»
nepesoja. [laxe B HOBOM, ynydweHHoM nepeBoge «O npase v cnpaBenin-
BOCTW», O KOTOPOM YNOMWHANOCh BbillEe, NaHnpyeTcs ynotpebseHne TepMmMHOB
valid, v valid,.

Hawen xe 3apadvein aBnaeTcs nNpuHATME peLleHnd 0 AONyCTUMOM nepe-
BOJE Ha PYCCKUN A3blK: KAKON TEPMUH WUAN TEPMMUHbLI HAUY4YLWNUM 06pasom
MOryT nepenaTtb, C O4HOW CTOPOHbLI, padrpaHnyeHne geeldende v gyldig,
a C Opyrom — HeoOgHO3HA4YHOCTb COOTBETCTBYIOLWEN PeanncTtnyeckom KOH-

2 |bid. P.204.
% Eng S. Lost in the System or Lost in Translation?.. P. 206.
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Tabsmuya 1. CooTHOWEHME paTcknx TepMuHoB Pocca ¢ nx aHanoramm
B APYrux a3bikax

UcnaHcknin®
Pycckui OdaTtckui Hemeukuii AHIrMUNCKUMN / UTanbsiH-
CKUM
NEeNCTBEHHbIN, geeldende wirksam, efficacious, vigente
b PEKTUBHBIN, geltend effective,
LENCTBYIOLWNIA in force,
(o6a3bIBaOLWNNA, binding
VIMeloLLni cuny)
HELENCTBEHHbIN, ikke geeldende | nicht wirksam | inefficacious, -
HEe3ahdEKTUBHBIN, ineffective,
HeOencTByoLWmin non-binding
NEeNCTBEHHOCTb, geelden Wirksamkeit efficacy, effectiveness, | vigencia
3bPEKTUBHOCTb (TONBKO efficaciousness,
y Pocca) effectivity

[eNCTBUTESbHbLIN gyldig gultig valid valido
HeaencTBUTENbHBIN | ugyldig unglltig invalid invalido
nencTeuTenbHoCcTb | gyldighet Gultigkeit validity validez

/ validita
He[elnCcTBUTE b- ugyldighet Ungultigkeit invalidity invalidez
HOCTb / invalidita

* E.BynbirmH oTMeyaeT, 4To ucnaHckmn nepesop «O npaee 1 cnpaBeasiMBoCTU»
1963 1., K cyacTblo, ObI1 NNLIEH HEQOCTATKOB aHrnniickoro nepesoaa (Bulygin E. Valid
Law and Law in Force (1999) // Bulygin E. Essays in Legal Philosophy / ed. by C. Bernal,
C.Huerta, T. Mazzarese, J.J.Moreso, P.E.Navarro, S.L.Paulson. Oxford, 2015. P.284).
HeTpyoHO 3aMeTuTb, 4TO, KPUTUKYS KoHuenuuio Pocca, BynbirmH ncnonb3yeT coBep-
LWEHHO MHble, YeM [. XapT, OCHOBaHUS U KPUTUKYET MMEHHO KOHLEMNUUIO AeNCTBEHHOCTUN
Pocca.

uenummn? MNpmn NepBoM pacCMOTPEHUN B CKAHOMHABCKOM MPaBOBOM peann3me
gaeldende v gyldig B onpeneneHHon cTeneHn CMeLLMBaloTCs, YTO MOXET ObliTb
noAYEPKHYTO TEPMUHOM «BannaHOE NpaBo». BMmecTe C TEM B PyCCKOM $13blke
npencTaBfseTcs BO3MOXHbLIM Noaobpath Noaxoasuyo napy TEPMUHOB, KO-
TOpble MOrKM Obl NOAYEPKHYTb OCOOEHHOCTU PeannCTUYECKON KOHUEMLUN
A.Pocca, cBsi3aHHblE C COOTHOLLUEHVNEM AENCTBUTENbHOCTU NpaBa 1 AeNCTBY-
jouLero / pencteeHHoro / apdekTnBHoro npasa. Nonaraem, 410 Hambonee
KOPPEKTHbIM NepeBOAOM NMOHATUS gaeldende ret — KNto4eBOro B NPaBOBOW KOH-
uenunm A. Pocca — 6bi1 6bl TEPMUH «O8MCTBEHHOE NPaBO» UKW Aaxe «OenCTBy-
loLLLee NpaBo». BTOpow BapmaHT, XOTS U KaXETCs JIMHIBUCTUYECKN NPaBUIIbHbIM,
HexenaTteneH, NOCKOJIbKY MMEET YCTOSABLUEECHA 3HA4YEHME B IOPUCTIPYOEHLNM,
KOTOpOE He OxBaTbiBAET B MOJIHOM Mepe To, 4To nogpasdymesan A.Pocc. B 1o
X€ BPEMS TEPMUH «OENCTBEHHOE» B O0/IKHOM MEPE yKa3blBaET Ha Takom dakT,
Kak apPEeKTUBHOCTb.

MmMeeT nn cMbICn NaTU NPOTUB CIIOXMUBLLETOCS YyNoTpebneHns TepMUHOB?
MpepctaBnseTcs, 4To 3T0 HeobxoaMMo. Kak 6bis10 Noka3aHo Bbille, B PYCCKOM
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A3bIKEe, KakK M BO MHOTUX OPYruX f13blkax, UMEKTCH pas/inyHble TEPMUHbI A5
TOro, 4YTO B @HMIUNCKOM si3blke 06beaMHeEHO noa TepMuHoM valid. MNockonbKy
A.Pocc n3HavyanbHO paboTan He Ha aHrMNCKOM s3blke U ynoTpebnsan asa
pasinyHbIX TEPMUHA, 3AUMCTBOBAHHbIM TEPMUH «BaMOHbIA» HE NOAXOAUT
LN OTpaxeHus 3amMbiciia yyeHoro. Micnonb3oBaHne O4HOro TOJIbKO TEPMUHA
«0EeNCTBUTENbHbIN», B CBOIO OYepeb, TakXe NMPUBOAUT K 3abNyXAEHUAM OT-
HOCUTENBbHO coaepXaHua npaBoBon KoHuenuun A. Pocca, NOCKOJbKY AaHHbIN
TEPMUVH MNPOYHO CBA3LIBAETCS C TEM NOHATUEM AENCTBUTENbHOCTW Npasa, oT
KOTOPOro OAaTCKMI y4YeHblli KaTeropuyeckn oTkasdblBaeTcs. YnotpebneHmne xe
TepMuHa «9pPeKTUBHOCTb» (ANg nepesoa geelden) He BNONHE OTpaxaeTt
TECHYIO B3aUMOCBA3b AENCTBUTENIBHOCTU U ENCTBEHHOCTM Npasa B KOHLENLMN
A.Pocca. OgHako, NOBTOPUMCS, CaMOe MaBHOE — 3TO NOAYEPKHYTb pa3rpaHn-
YeHVe N COOTHOLLUEHNE OeNCTBUTENbHOCTU U OeiICTBEHHOCTU.

Takrm 06pa3om, Mbl MPUXOAMM K ClleayloLeMy BbiBOAY. B cBOe npaBoBo
KoHuenuunn A. POCC OCHOBLIBAeTCH Ha pa3rpaHUyeHnm MNOHATUIM, 0603Ha4YaeMbIX
TepmuHamu geeldende / gaelden w gyldig / gyldighet, noatomy ona Hagnexa-
LLero NOHMMaHUS 1 PEKOHCTPYKLIMN €ro KOHLENLUMn HeobXoAMMO OCYLLECTBUTb
KOPPEKTHLIN NepeBo, 3TUX TEPMUHOB. BaXXHOCTbL JaHHOM 3a4a4u Nog4epKnBaeT
TO, YTO HEKOPPEKTHbIE TEPMUHBbI, NCMOJIb30BAHHbIE B aHMUNCKNUX NepeBoaax
paboT A. Pocca, npuBoamnun nccnenoBartesein K npeBpaTHoOMY NOHUMAHUIO CYLL-
HOCTU naen ydyeHoro. C yueTom 0COBEHHOCTEN NpaBoBOW KoHLenumn A. Pocca
yKa3aHHble TEPMUHbI NpegiaraemM NepeBoauTb CrneayowmmMm obpasom:

1) He0BX0QMMO MCMONb30BaTb TEPMUHbBI «OAENCTBEHHbIN» (geeldende)
N «0EeNCTBEHHOCTb» (geelden), korga peyb uaeTt o AencTBylowemM u apdek-
TMBHOM MNpase, O AENCTBEHHOM npase, 00 nmelweM Cuny npaese, — AaHHbIE
TEPMUHbI NPEeAHA3HA4YeHbl 4719 AOKTPUHANBHOIO NCCNefoBaHNs NpaBa;

2) HeobX0AMMO NCNONb30BaTb TEPMUHbI «AENCTBUTENbHbIN» (gyldig)
" «0eNCTBUTENBHOCTb>» (gyldighet), korga peys NaeT HenocpencTBEeHHO O AEl-
CTBUTENBHOCTM (KOTOPAsa HaxoauTCs B C/IOXHOW CBA3U C AECTBEHHOCTbIO), —
LaHHbIE TEPMUWHbBI MOFYT MCMNOJIb30BATLCS HA CTblKe AOKTPUHANIBHOIO Nccneno-
BaHWA NpaBa v Apyrux BETBEM Hayku O rnpase.

JAloKTpUHanbHOEe uccnepgoBaHue npaea. 4to nmeeTcs B BUAY NOA JOK-
TPUHAaJIbHbIM MCccrenoBaHneM npasa B koHuenuun A. Pocca? Y4yeHblin npea-
naraet NpoekT pedopMbl HAYKM TEOPUM NpaBa, PYKOBOACTBYACH GPr1NOCOdCKOom
nporpaMmMon norm4eckoro no3utnuemama. A. Pocc BbigenseTt aBa TECHO B3au-
MOCBSI3aHHbIX HanpaBfieHUs UCCNeaoBaHns npasa: JOKTPMHANbHOE NCCcneno-
BaHWe npasa 1 coumosiorms npasa (B LUMPOKOM CMbICSIE, BKIIOYAs NCUXOJIOrnye-
CKVe U NCTopUYecKne NccnegoBaHnsa OencTBytowero npasa). JokTpuHanbHoe
nccrienoBaHve npasa paccMarpuBaeTcy Kak 4eCKPUNTUBHOE McCliefoBaHne
HOPM npasa — AENCTBEHHOro npasa (4eNCTBEHHOW NMPaBoBON CUCTEMBI), law in
force. Doctrinal study of law — TepMunH, KOTOPbI NMOBCEMECTHO UCMOJIb3YEeTCs
B NepeBoaax pabot Pocca Ha aHrnminckuia. NMockonbKy noapasymMmeBaeTcs 3HaHme
0 HOpMax npaea, no CyTW, UMEETCS B BUAY AOrMATUYeCcKas IopUCNpyaeHLmMa?:,

24 B «On Law and Justice» Ha c. 22 BHe3anHo, 6e3 Kaknx-11mbo NosiCHEHWI UCMOJIb3YEeTCS
TepMuH dogmatic theory of law Bmecto doctrinal study of law. B ocTanbHbIX MeCTax TEPMUH
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Jarckuin npaBoBen NPU3HaET, 4TO AOKTPUHANIbHOE NCCNef0BaHME npasa 1 Co-
LMonornsa npasa Hepas3pbIBHO CBSA3aHbl U HE MOTYT ObITb YETKO pa3rpaHuyeHbl,
HO KOHLIEHTPUPYET CBOE BHUMAHME Ha OOKTPUHANIbHOM UCCNEenOBaHMN NPaBa,
NMOCKOJIbKY OHO ©0Jblle NoaxoauT AN JIOrMYeckoro aHannsa cneundunyeckmx
npobnem ropucnpyaeHunmn. MMeHHo gnsi AOKTPMHANbHOMO NCCef0BaHWs Npasa
npenHasHavyeH TepMUH «0eNCTBEHHOE NpaBo» (gaeldende ret); TONbKO B pamKax
npennaraemoro A. PoCCOM O0OKTPUHANbHOIO NCCNEA0BAHUS YKa3aHHbIN TEPMUH
npuobpeTaeT CMbICN 1 3HAYNUMOCTb.

Mpoen paTtckoro y4eHoro o 4OKTPUHaNIbHOM UCCNEeN0BaHMN NpaBa okasanu
B/IMSIHME Ha nocneaylulee pa3BMTrue CKaHAMHABCKOrO NpPaBoOBOro peanmama.
BaxHbIM OTAMYMEM OAHHOrO HanpaefeHUs aBnseTcss ocoboe BHUMaHWE, yae-
N9eMO€ NOUCKY HAOEXHbIX METOAONOMMYECKUX OCHOBAHUM O/ HAyKn O npase.
OOHUM 13 rnaBHbIX NPeaMeToB nccnenoBaHus, ocobeHHo 6naropaps A. Poccy,
CTaHOBUTCS BaXHENLUUIA AMUCTEMOJIONTMYECKMN BONPOC O TOM, YTO Takoe Hayka
0 NpaBe M Kak OHa BO3MOXHa. 9TO POAHUT CKaHAMHABCKWUI NPaBOBOM peann3m
C IMaBHOW eBPONENCKON I0CNO3UTUBUCTCKON Tpaguumnen ot Ix. OctnuHa ao
[ Kenb3eHa, HO pellueHne ykazaHHOW nNpobsemMbl npegnaraeTcs COBEPLLUEHHO
MHoe. Takoe NOoNoXeHNe Aen OTPaXaeTCHd B UCMONb3YEMOW TEPMUHONOTMNN:
B COYETaHUM CO CTPOrviM SMNUPU3MOM OTKa3 OT BOSMOXHOCTU YNCTON Teopumn
npasa, npegnonaratwLlein Habop HOPMATUBHBLIX UCTUH O OENCTBUTENIbHOM
npase, BbIBOOMMbIX C MOMOLLBIO LLENOYEK JIOMMYEeCKNX BbIBOAOB M3 OCHOBOMO-
narawoulen npennocbiku (Hanpumep, 6a3o0Bo HOPMbI), MPUBEN K LLUNPOKOMY
1 CBOEOOPa3HOMY MCMNONb30BAHMIO TEPMMHA «OOKTPUHA NpaBa», Uan «4OKTpuU-
HanbHOe nccnepgoBaHne npaea». OCHOBHbIE NMPO6GEMbl TEOPMN NpPaBa paccMma-
TpUBalOTCS Yepes3 NpM3My OOKTPUHANIBHOIO UCCNeaoBaHns npasa kak o6nactum
Ha CTbIKe TEOPUM U MPaKkTUKN. MiIMeeTcs B BURY HayyHoe (UNn TeopeTu4eckoe)
LOKTPUHaNbHOE uccnegoBaHue npaea, Teopus NpaBoOBOM AOrMaTtukum, a He
rnpakTuyeckas LOKTpPUHa npasa, Kak, HanpumMmep, cynebHas aprymeHtaumnsas.
OTaenbHble aBTOPbI CO3HATENIbHO NpuberalT K 3TOMY, 4TOObI MokasaTtb MyTu
npeononeHnsa paspbiBa Mexay Teopuen (n punocoodbuen) npasa u opuanye-
CKOW NpakTukon®t. MNpu aToM OOKTPUHANbHOE UccneaoBaHne rnpasa NPoOYHO
CBSI3bIBAETCH C COUMOKYNLTYPHbIM. Takor noaxod BO MHOFOM OCHOBLIBAETCS Ha
cnenyowmx cpopMynmMpoBaHHbIX A. POCCOM NONOXeHUax?’:

1) Hapgnexawym nNnpegMeToM Teopumn npasa (IoPUCNPYAEHLUNN) 9BAFETCA
He NpaBo, a uccnenoBaHue npaea (study of law); nccnegosaHme npasa CoOCTOUT
M3 OBYX YacTen: AOKTPUHANbHOINO UCCNENOBAHMA NpaBa 1 COUMONOrmu npaea
(koTOpas BKNOYAET NCUXOSIOMTMYECKME N UCTOPUHECKNE NCCNEN0BAHNS);

dogmatic Ncnonb3yeTcs B COBEPLUEHHO APYrOM, N3BECTHOM HEraTMBHOM CMbICie. MOXHO
NpPeanonoXnTb, YTO UCMONIb30BaHNE TEPMUHA «AOKTPUHANbHOE MUCClefoBaHne npasa» —
ckopee NpuHUUnuanbHbin Beibop Pocca, Yem HegocTaTok nepesoaa.

% MoppobHee 06 aToM CM., Hanp., BBeaeHne A.AapHuno K: Peczenik A. On Law and
Reason. Springer Netherlands, 2008. P.5. — Cm. Takxe: Aarnio A. Essays on the Doctrinal
Study of Law. Springer Netherlands, 2011. P. 19-24.

% Cwm., Hanp.: Aarnio A. Essays on the Doctrinal Study of Law. P. vii.

27 Ross A. On Law and Justice. P. 19-27.

95



HWCTOPHA MPABOBOM MbIC(IH
MCTOPHA MPABOBOH MbICIH CKAHANHABHH

2) cneumdunyeckme npobnemsl TEOPUM NpaBa pasymMHeEEe paccMaTpuBaTb
B paMkax OOKTPUHANbHOrO UCCNeaoBaHus npasa (MOCKObKY IOFMYEeCKMin an-
napart CouMOSIOrMM npaBa B OCHOBHOM TakOW Xe, Kak 1 B OBLLENn COLMONOrnm
1 ncTopun);

3) npeamMeT coumonorum npaesa — npaBo B AeNcTBuu (law in action),
a OOKTPUHANBHOrO nccnenoBaHus npaBa — HOPMbl NpaBa; HOPMbI Npasa
1 NpaBo B AENCTBUM — 3TO ABE B3aMMOOOYCNOBAEHHbIE CTOPOHbI OAHOW 1 TOM
X€e peanbHOCTU; AOKTPUHANIbHOE NCCeN0BaHME NpaBa U COLMONOrsa npasa He
MOryT ObITb CTPOrO pasaesfieHsbl;

4) noKTpUHaNbHOE UCcCNiefoBaHWe npasa KOHUEHTpupyeTcsa Ha ab-
CTPaKTHOM COAepXaHU ANPEKTUB (HOPM), UMest CBOMMU LIENSIMU: &) 0OHapy-
XeHue copepxaHud (idea content) — unn, nHave Bolpaxadacs, naeonornu (ide-
ology), — KOTOPOE MOXET CJTY>XUTb CXeMOW MHTEPNPETaLMX Npasa B AeNCTBUN;
©) onucaHme aTOM NOEONOIrMN KakK eOUHON CUCTEMBI;

5) BOKTpUHaNbHOE nccnefoBaHne rnpasa MOXHO Ha3BaTb HOPMATUBHbLIM
JIMLWb NOTOMY, YTO OHO CBSI3aHO C U3YYEHWEM HOPM; OHO NpeacTaBnsieT coboi
OOKTPUHY O HOpMax, a He AOKTPUHY, COCTOSALLYIO N3 HOPM (HOpMoonuca-
TEJIbHYIO, @ HE HOPMOMNPEANNCHIBAIOLLYIO), MOCKOJIbKY KOFTHUTUBHbBIE CYXAEHWUS
HE MOTyT COCTOSATb N3 ANPEKTUB (HOPM) — OHW OOJIXHbI COCTOATb U3 yTBEpPX-
OEeHVn 0 HopMax (YTBEPXOEHUA O TOM, 4YTO HEKOTOPbIE AVNPEKTUBBLI ABNAIOTCA
DENCTBEHHbIM NPaBOM).

Pocc o noHaTum npaea. A. Pocc nocnenoBaresibHO BbICTPaMBaeT CBOIO
KOHLEMNUUIO OOKTPUHANIBHOIO NCCief0BaHNA npasa, KOTopoe npefHasHa4YeHo
ONa U3y4eHUs KOHKPETHbIX NMPaBOBbIX CUCTEM. B pamkax Hee OH npepnaraeTt
cneynduryecke onpeneneHns NnoHATUN «4enCTBEHHOE NpaBo», «NpaBoBas
cuctema» u T. 4., KOTOpble MMEIOT TEXHUYECKNIA XapaKTep U He HyXaalTcs
B TPAAMLMOHHOM ONpeaeneHmn noHaTus npaea. B pabote «O npase 1 cnpasea-
NMBOCTU» POCC KaTeropmyHo 3aaBAseT, YTO onpeaenieHne NoHATUS 1 NPUPOAbI
rnpasa He NpeacTaB/iseT HMKAKoro nHrepeca: «beckoHeuyHble dunocodckue
ONCKYCCUN OTHOCUTENBHO “NpMpoabl” npaBa OCHOBbLIBAOTCS Ha Npeanono-
XEHUU, 4To cneunduydeckasa “nencreutensHoCcTh” (gyldighet) npasa npowvc-
TEKAET N3 HEKOTOPOU anpUOpPHOM MAEN, a onpeaeneHne npasa Takum 06pasom
ABNSIETCA peLlaloLLmMM A5 TOro YToObl MOHATb, MOXET S HEKMIA HOPMATUBHBIN
nopsaoK NpeTeHaoBaTb Ha “NoYeTHbIA TUTYN” npaesa. Ecnu ot6pocuTb aTn
MeTadunsmyeckme NPpeanochbiiKn U CBA3aHHbIE C HUMUK aMounu, npobnema
onpeneneHns CTaHOBUTCS HEMHTEPECHOM»2. OT0 3asiBieHne BHOCUT HEMaso
nyTaHuLbl, CBA3AHHOM C BOCNpuATMEM KOoHUenunn Pocca. lNMocTtapaemcsa no-
SACHUTb NO3ULMIO JATCKOro NpaBoBeaa.

Bo-nepBbix, BbipaXeHne OTCYTCTBUS MHTEpPeca K MOHATUIO Npasa CBA3aHOo
C TEM, YTO JAHHOE MOHATUE He ABNSEeTCs, N0 MHeHMo A. Pocca, Heo6xoaMMbIM
019 LOKTPUHAIbHOMO UCCIeA0BaHVs npasa 1 aig onpeneneHns AenCTBeHHOro
(mencTytoLLero) npasa B KOHKPETHOM npasonopsake. B Lenom yyeHbit He OT-
pULAET, Y4TO 3TO KpamHe BaXXHbI BONPOC Hayk O npase.

2 |bid. P.31.
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Bo-BTOpPbIX, OT 4OKTPUHANILHOIO UCCNEA0BAHUS NpaBa U NOHATUA Oeln-
cTBytowero npasa A. Pocc 3a4acTylo BHeE3arnHoO nepexoaut K GuiaocodCcknm
ONCKYCCUSM O «OENCTBUTENBbHOCTU» NpaBa (KOTOPble OH CaM HEOAHOKPAaTHO
npennaraeTt UCKAOYUTL U3 NpeaMeTa lopucnpyaeHuum). 3to comBaeT ¢ TOJKY
1 HABOAUT Ha NOXHOE NMPeanosioXXeHne o ToM, 4To A. POCC 3aMeHseT BCE HayKun
0 npaBe OOKTPUHAaNIbHbIM UCCNef0BaAHMEM, a AEACTBUTENbHOCTb — OENCTBEH-
HOCTbIO. KOHEYHO, 3TO He Tak. A. Pocc nuwb npeanaraeT B pamMmkax Teopum npasa
ONUCbIBaTb KOHKPETHYIO HALMOHaIbHYIO CUCTEMY HOPM U APYrMe noxoxue Ha
HEee CUCTEMbI, HaNpUMep, APYrne HauMOHalbHbIE CUCTEMBI, MEXAYHAPOOHOEe
npaBo, a TakXe coumanbHble NOPSAKU NMPUMUTUBHBLIX COOBOLLECTB, B KOTOPbIX
HET opraHusauun ans yCTaHOBAEHUS UK NO4AEPXaHUA 9TUX MOPSAKOB, NO-
paaku B 6aHANTCKUX coobulecTBax, NoaaepXxnBaemMble OKKYNUPYOLLE CUIoin
Ha OKKYNMPYyEMbIX TEpPUTOPUAX nopsaaku un T.4. A.Pocc oTmeyvaerT, 4To Takme
CUCTEMBI ABNSAIOTCA dakTaMu, HPABUTCS HaM 3TO UM HET; B pamKkax AOKTpu-
Ha/IbHOrO nccnenoBaHnsa HeOOXOAUM TEPMUH ANA OonNucaHus 3Tux GakTos,
1 9TO BOMPOC TEPMUHONOrMM 6e3 BCAKOM MopanbHOM noaonsneku. Mo MHeHunio
A.Pocca, HeuenecoobpasHo oTBepraTb UCMNOJIb30BaHNE TEPMUHA «MpPaBoO»
B OTHOLLEHUM CUCTEM, KOTOPblE HaM He HpaBaTca: «CneaoyeTt nu, HanpuMmep,
nopsnok B 6aHAe Ha3biBaTb “MPaBOBON CUCTEMON” (BOPOBCKMM 3aKOHOM),
9TO B Hay4HOM MjiaHe — T.e. Koraa CjioBO “npaBo” 0CBOOOXAEHO OT SMOLMO-
HasIbHO-MOpasibHOM Harpy3k — MPOU3BOJIbHLIA BONPOC onpeaenieHns»?°, Ha
TpaaMuUMoHHOE 0OBMHEHME NO3UTUBU3MA B MPU3HAHUM TMTIEPOBCKOro pexmmMa
Hacunmsa npasonopsakom A.Pocc oTBevaeT yka3aHMeM Ha TO, 4TO A4eCKpun-
TUBHAS TEPMUHOJIOMNSA HE UMEeeT HUYero obLero ¢ MopasbHbiM 0006peHnem
VAN OCYXXOEHNEM, a Knaccudukaumsa HeKoero nopsaka kak «npaBonopsanka» He
MCKJIl04aeT BO3MOXHOCTb CHMTaTb BbICLLIUM MOpabHbiM A0nrom 6opbOy 3a ero
cBepxxenune. Mo mHeHuto A. Pocca, cMelleHre AeCKpunTUBHOMO noaxoaa ¢ Mo-
panbHbIMU OLLEHKaMM, KOTOPOE XapakTEPHO ANA AVCKYCCUKM O MOHATUWN NpaBsa,
aBnsieTCca npumMepom Toro, 4to Yapno3d CtueeHcoH (Charles L. Stevenson)
Ha3blBaeT CTUMYNUPYIOLWWM onpeneneHnem (persuasive definition)®. Ctun-
MyMpyloLwee onpeneneHne NCrnonb3yeTca C Lefbild MaHUMyN[aunum unn gaxe
obmaHa — kK onucaresibHOMYy onpeaeneHunto 06LEen3BecTHOro TepMrHa nobas-
Ng9eTcs 9MOTUBHOE 3HAYEHME.

Kak naHb Tpaguumum n paam obuiein KapTuHbl — No cOOCTBEHHOMY 3asB-
nenuio A. Pocca — y4eHbI BCe Xe BbipaxxaeT CBOMU B3rNs4bl HA NOHATUE Mpasa,
BblAENSAS CYLHOCTHbIE MPU3HAKU, MO3BOMAIOLWNE OTIPAHNYNTL Ero OT APYIMX
HOpPMaTUBHbIX cucTteM. O4eBMOHO, YTO, HECMOTPS Ha 3asBneHHble A. Poccom
uenu, o6oTM 9TOT BONPOC HEBO3MOXHO. [laxe ecnnm ocBo60ANTb TEPMUH
«MpaBO» OT €ro SMOLMOHANbHOW HArpy3km, HaM HeEOOXOANUMO onpeaeneHue
npaea ajis NOHMMaHNSA CXOACTB U Pasinymii KOHKPETHbIX HOPMATUBHbBIX CUCTEM.

A.Pocc BblgensieT creayolye npuaHaky npaea (npaBoBOM cuctemMsbl )3

1) NnpaBO COCTOUT N3 NPaBWI, CBI3aHHbIX C NMpUMeHeHuemM cusl (force);

29 |bid.
30 Ibid. P.32.
3 lbid. P.59.
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2) NnpaBO COCTOUT He TOJIbKO U3 HOPM MOBEAEHUS, HO U U3 HOPM KOMMe-
TEHUMN, co3aalolmx nybnnyHyio BNacTb AN YCTAHOBIEHUS HOPM MNOBEAEHUS
1 NMPYMEHEHUNS CUJIbl B COOTBETCTBUN C HUMWN — MHCTUTYLIMOHAIbHbIN XapakTep
npasa.

Mo MHEHMIO JAaTCKOro y4eHoro, Toabko npaBo obnagaet ob6ommMu Npu-
3Hakamu. [pyrne HopmaTtmBHble peHoMeHbl A. Pocc aenut B paboTte «O npase
1 CnpaBeniMBOCTM» Ha ABE IPynrbl OTHOCUTESIbHO 3TUX NPU3HAKOB®2;

1) NnpaBMna pasnuyHbIX COOOLLECTB U OpraHM3aLunii, a Takxke MexayHa-
poaHoe nNpaBo 06/1a[alT MHCTUTYUMOHAbHBIM XapakTePOM, HO COMPSXKEHDI
C CaHKUMSIMU, OT/IMYHBIMW OT GU3NYECKOM CUnbl (rocyaapcTBo o6nagaeT MOHO-
nonmen Ha NnpumMeHeHue GrU3n4eckom Cusbl B pamMkax CBOEro BHYTPEHHErO
HOPMAaTMBHOIO — MPaBOBOro — NOpPsAKa);

2) Mopanb Kak NposiBNeHME KyJbTYpPHON Tpaauumm (HPaBCTBEHHOCTb
1 obblyaun) He obnagaet o6oMMU NpU3HakamMu; Mopanb paccMaTpuBaeTcs
A.Poccom Kak UCKIOYNTENBbHO MHOMBUAOYANbHbIN GEHOMEH, XOTH U MMEIOLLNN
coumanbHOE NPOUCXOXAEHME.

3aecb HeobXx0aMMO OTMETUTL, YTO CO BpemeHeM Pocc n3ameHunn ceoio no-
31UMIO MO NOBOAY MEXAYHapOAHOro NpaBa, a TOYHee, BEPHYJICH K MO3NLNN, N3-
JIOXXEHHOW UM B «Y4ebHMKe MeXAyHapoAHOro npasa»®®, n ycoBepLleHCTBOBAa
ee. B Tpyne «npektmsbl 1 HOpMbI» Pocc nsnaraet aty Nno3vuuio cleayiowmym
obpazom: a) npaBo paccMaTpuBaeTCs Kak MHCTUTYLIMOHASIbHbIV MOPSAOK, Npn
KOTOPOM MHCTUTYTbI NPeAHa3HaYeHbl B 1EPBYI0 OYEPEAL OJ151 OPraHN30BaAHHOIO
NPMMEHEHN CaHKuMii; 6) BOBMOXHO BblAeNleHNe pa3fnyHbiX BUAOB NpaBa
(law) B LUMPOKOM CMbIC/IE HA OCHOBE aHann3a xapakTepHbIX 19 HUX CaHKLUUA
(«NnpaBO» OpraHM30BaHHbIX YACTHbIX COOOLWECTB, BHYTPUTOCYO4APCTBEHHOE
npaeBo MU MexayHapoaHoe npaso); B) BO BHYTPUIrOCYyAapCTBEHHOM MNpaBe
CaHKLMKM 3akto4alnTcs B GU3NYECKOM NPUHYXAEHUN, COBPEMEHHbIE rocyaap-
cTBa (camoynpaBisieMble NpaBoBble coobLLecTBa) 061aaatoT MOHOMNONNEN HA
NMPUMEHEHNE CUJibl: BO BHYTPEHHUX Aenax A9 noaaepXaHua npaBonopsnka,
a BO BHELLHMX B KQYeCTBE MHCTPYMEHTA «CUTIOBOM NOAUTUKW»; ) MpaBuia co-
obuwecTB (BkaoYas 61M3KMe UM nNpaswuiaa Urp) U MexayHapogHoe rnpaso He
MOryT COOEPXaTb MONOXEHNS O CAHKUUAX B BUAE GUINYECKOTO MPUHYXAEHUS:
B NEPBOM CJly4ae 13-3a MOHOMNOMMKX rocyfapcTea, a BO BTOPOM Criy4ae n3-3a
TOro, 4To B co0OLLIECTBE rocyaapCTB HET MOHOMONUN Ha NMPUMEHEHUE CUNbI;
0) MexayHapogHoe npaBo obnagaeT MHCTUTYLUMOHAIbHBIM XapakTepoMm 1 Mno-
TOoMYy, nuweT Pocc, «cornacHo HalemMy onpeneneHuvto npaea... MexayHapoaHoe
npaso U B caMOM aene siBfiseTcsa npasom»3%. K coxaneHuto, Pocc kpaliHe
CKYMNO M NMyTaHHO BbipaxaeT CBOK NO3MUMI0 NO gaHHOMY Bonpocy. OctaeTcs
NVLWb NPeanosioXnTb, YTO YYEHbIN OTKasancsa oT uaem o TOM, YTO AJis npasa
XapakTEPHbl CaHKLMU, CBA3AHHbIE C PU3NYECKUM NPUHYXAeHnem. OgHako
B TaKOM CJlydae npaBusa 4acTHbIX COOOLLECTB M NpaBuaa Urp Takxke OOJSIKHbI

%2 |bid. P.60.

33 Ross A. A Textbook of International Law: General Part. London, 1947.
34 Ross A. Directives and Norms. P.93-95.

5 |bid. P.95.
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paccmatpmBaTbCs kak npaBo (Pocc pgaxe oTMevaeT, 4To Takme npasuna 6onee
«9(PPEKTUBHbI», HEM MEXAYyHapoaHOe npaBo)®.

Mpn3HaBas HEOOXOOMMOCTb FAPMOHUN MEXAY MHCTUTYLIMOHANBHON CU-
CTEMOW NpaBa U NHOMBUAYANIbHBIMY MOPaJbHbIMU NO3NLUAMU B NPABOBOM
coobLlecTBe, X B3aUMOOENCTBME U OOLLUME KOPHWU B KYJbTYPHOW Tpaguumn,
[ATCKUI NpaBoOBe[, yCMaTPMBAET MMaBHOE OTIMYME MEXAY NPaBOM 1M MOPanbio
B TOM, YTO MPaBO CTPEMUTCS 3aKPENUTLCHA B MOHATUSAX, HEOOXOAMMBIX A9
onpeneneHHoCTV U 0OBbEKTUBHOCTM NPU OTNPaBAEHUM NpaBocyaus (4To pac-
cMaTpuBaeTCs Kak O4MH M3 acnekToB NAEn CrnpaBeaIMBoCTU), B TO BpeM4 Kak
MOparsb BO3HUKAET KaK peakuns MHOAMBUAOB Ha KOHKPETHbIE CUTYyaLMN N Aaxe
B BUAE HEKMX OOLUMX OPUEHTMPOB BCErga M3MeH41MBa, 0COBEHHO NMpu npume-
HEHUWN K KOHKPETHbIM CUTYyaLUMUsaM. «9TO UCTUHHOE 3HAYEeHME NOroBOPKK “npa-
BUMA CYLLLECTBYIOT, YTOObI UX HapyLwaTk”», — oTMevaeT A. Pocc®. 13-3a Takoro
pasnuyunsg, N0 MHEHUIO OATCKOr0 y4EHOro, NpaBo M MOpPasib HAXOAATCH B MO-
CTOSIHHOM W1 Hepas3peLLMMOM KOHMNVKTE: TEHAEHLUNSA NpasBa K paunoHann3aumnm
B pOpMeE MOHATUN (KOHLLENLNIN) peanma3yeTcs 3a CHET KOHPIMKTA C MOPasibHbIM
XenaHmeM Koppekumn OTHOCUTESIbHO KOHKPETHbLIX YCII0BUA.

MpepctaBnseTcs 0cobo MHTEpPECHbIM Bocnpusatne A. Poccom npasa Kak
nopsiaka, B 60nbluelr CTeNeH HanpaBieHHOro Ha yMUPOTBOPEHMe coobLe-
CcTBa: NpaBoO paccMartpuBaeTcs Kak counasnbHbll GeHOMEH — OB NHTerpu-
POBaHHbLIN NMOPALAOK OCYLLECTBIIEHUS MOHOMONUM Ha NPUHYXAeHne — Bceraa
HanpaBfieHHbI HA co3aaHne coobliecTBa U nogaepxaHne B Hem mupa. Mo-
panb Kak UHAWBUAYaNlbHbIN ¢peHoMeH, N0 MHeHMIO A. Pocca, ¢ 0aMHakoBOW
NErkoCTbio N 00beaVHSAET NOAEN, U MPUBOAUT UX K KOHPINKTY: KOHPINKTY-
lowme MopasnbHble naeanbl MOryT O6biTb NCTOYHMKOM padHornacuin Hambonee
rny®oKoro, onacHoro n HepaspeLwmmMmoro ceoncTea®®. Cxoxuve naen passusa-
I0TCH B HACTOsILLEE BpPeMSA B pamMkax nmbepTtapHOin Teopum npasa, B KOTOPOWA
B MOHATME NpaBa HapaBHE C MNO3UTUBUCTCKUMWU 3NIEMEHTAMU BKJIIOYAKOTCS
TpaauLUMOHHbIE €CTECTBEHHO-NPaBOBbLIE NPUHLMMNLI CBOOBOAbLI, paBEHCTBA,
cnpaBeninBOCTU, OAHAKO PEenHTEPNPEeTMPOBaHHbIE Kak dopManbHO-Npa-
BOBbIE, a He MopaJsibHble LeHHocTM®®, Tak, H.B. BapnamoBa, untupys*® cnoea
0.3.JlencTa: «[1paBo 1 mMopanb cnyxaTr OgHOW LEenu — co34aHuio 1 nogaep-
XaHWUIO “3aMUpPEHHON cpeapbl”, obecnedyeHnio coumanbHoro nopsaka. Ho ata
Lenb JOCTUraeTcs MK No-pasHoOMy», — OTMEYAET, 4TO MOpasib U HPABCTBEH-

36 |bid.

87 Ross A. On Law and Justice. P.63.

38 |bid. P.64.

3% MpaBo onpenenseTcs Kak CUCTEMA MO3UTMBHBLIX HOPM, obecrnedyeHHas ny6anYyHo-
BNIACTHbIM MPUHYXAEHNEM N COOTBETCTBYIOLLAS NMPUHLMNY GOPMasibHOro paBeHCcTBa Kak
paBHOI Mepbl cBOOOABI M cnipaBennBocTu. MNoapobHee 0 npuHLMne GopManbHOrO paBeHCTBA
cM.: Jlanaesa B. B. TpaBoBO NpuHUMN GpOpManibHOro paBeHCTBa Kak TPUeaMHCTBO paBHOM
Mepbl, cBO6OAbI U cripaBeaMBocTu // NpusHaHne npasa v NpuHLMN GOPManbHOro paBeHCTBa:
c6. TpynoB MexayHap. Hayy. KoH®. (BopoHex, 10—11 nioHa 2015r.) / pepkonn.: B. B. JeHnceHko
(oTB. pea.), M. A.bengaes. M., 2015. C.8-14.

40 Bapnamosa H.B. MNpaBo 1 Mopanb: COOTHOLIEHME B KOHTEKCTE Pa3/INYHbIX TUMOB
npaBonoHMMaHus // Bsanmogencreme npasa u mopanu: mat-nbl MexayHap. Hayd. KOHO.
/ oTB. pea. T.A.CowHukosa. M., 2014. C.57.
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HOCTb — 3TO CUCTEMA NPUHLMMNOB, a HE NpaBwus, NOTOMY 4TO OCHOBOMNoONara-
IOWMIA MOpasbHbIA NPUHLMN (CONMOAPHOCTL) HeonepaunoHaneH, He MOXeT
OblTb PA3BEPHYT B LLEJIOCTHYIO M HEMPOTMBOPEYMBYID CUCTEMY KOHKPETHbIX
Hopm*'. Kak ocHOBoMnonarawoLwmini NpuUHLMN NPaBoOBOW pPerynauum paccMmarpu-
BaeTcsa ¢popmMasibHOEe PaBEHCTBO KakK paBeHCTBO B cBOOOAE, M STOT NMPUHLAN
NPU3HaEeTCAa onepaymoHasnbHbIM, NPEeAOCTaBAAIOWMM KPUTEPMN NPABONOPSAAKA,
LOCTYMNHbIE SMNNPUYECKOMY HABMIOAEHMIO, N BOBMOXHOCTbL HEMNPOTMBOPEYNBOM
KOHKpEeTM3aLnn B pamMKax CUCTEMbl NPaBOBbIX HOPM*2, OCHOBbLIBASICb HA 3TOM,
H.B.BapnamoBa yTBepXAaeT, 4TO MMEHHO NpaBo 0b6ecneyrBaeT ANHAMUYHOE
pa3BuTne obulecTBa, a «ocobas posb npasa B COLUMOHOPMATUBHOW cucTeme
obycnoeneHa TeM, YTO TOJIbLKO NPaBoOBas perynaumsa (ToyHee — oduLManbHO-
BIACTHOE PErynnMpoBaHne, OCHOBAHHOE Ha NPaBOBOM MPUHUMNE GOPMasIbHOro
paBeHcTBa) obecneunBaeT cBobogHOE N Hagnexauiee OYHKULMOHUPOBAHNE
BCEX UHbIX BUAOB COLManbHbIX HOPM»*3. 13 3TOro gaxe aenaeTcs BbIBOA, O TOM,
4YTO, MOCKOJIbKY MPaBO MPU3HAET, 3aWmLLaeT U B HEOOXOANMONM CTENEHM Orpa-
HMYMBAET B paBHOW Mepe pasfinyHble MopasibHble NOPsAKM, OHO obecrneymBaeT
yTBeEpXAeHne B oOLWecTBe «MNOAJIMHHON HPAaBCTBEHHOCTM», KOTOpPasi HEBO3-
MoxHa 6e3 cBo60abl MOpPanbHOrO BbiIGOpa B YCNOBUAX MOpPasibHO aBTOHOMUMU
KaXa0ro nHomsuoa*s.

O cooTHOweHuu pgencrteutenbHocTu (gyldighet) n peiicTtBeHHoCcTMN
(gaelden). XapakTepHoi 0CO6EHHOCTbLIO CKaHAWMHABCKOro NpaBoBOro peananama
B LLeSIOM 1 KoHuenumu A. Pocca B HaCTHOCTU ABASIETCS NOMbITKA MOCTPOEHUS Te-
opuvn nNpaea, KoTopasi He OCHOBbIBanachk Obl HA Ayann3me O0/IKHOIMO U CYLLErO.
MpaBoBas koHuenuus A. Pocca OCHOBbLIBAETCS Ha npegjiaraeMoM OaTCKUM
YYE€HbIM COOTHOLUEHUN MOHATUN OENCTBUTENLHOCTN U OENCTBEHHOCTW NMpasa,
KOTOpOoe HeobXoaAMMO AN NPeoaosIeHNs CNOXHOCTEN, CBA3aHHbIX C MPO-
6nemoii gyanmama AO/KHOIMo (LENCTBUTENIBHOCTN) U CYLLEro (peanbHOCTHU,
dakTnyHocTtun). CBOI B3rns Ha aaHHyio npobdbnemy A. Pocc noapo6bHo m3na-
raeT B Tpyae «HaBcTpeyy peannctuyeckor Teopun rnpasa: Kputuka gyannsama
B NpaBe» cnenyolmm obpasom: «paBo, B OTAMYME OT MOpann, He ABNsSeTcs
yuctbiM naeanom (ideality). Ho, B oTnnyune ot TupaHum rpyboit cuibl, He AB-
NSeTCs U UCKITIOYNTENbHO 3MMUPUYECKON CouMasibHOM peanbHOCTbIO. [1paBo
OJHOBPEMEHHO AENCTBUTENBHOE N haKTUYECKOE, naeanbHOE N peanbHOE, Me-
Tadpusmyeckoe n pusmn4eckoe — 0HaKo He Kak COeUHEHMNE ITUX OBYX BELLEWN,

4 970 NprpaeT Mopanu Takme KayecTsa, kak HeonpeaeleHHOCTb NCTOYHUKOB NPoucC-
XOXOEHWS, coumanbHasi HEOPraHM30BaHHOCTb U AeLeHTpanmM3aums CaHKuMin (1 nx Heconpsi-
XEHHOCTb C GU3NYECKMM HACUANEM), MPEBANIMPOBAHMNE 3HAYMMOCTUN BHYTPEHHUX MOTMBOB
Hag, BHELWWHUMW OEeNCTBUSIMU, HEBO3MOXHOCTb OKOHYaTESIbHOIO BbIMONMHEHUS TpeboBaHMiA.
Moopo6Hee 06 aTom cM.: Tam xe. C.59.

42 Tam xe. C.60. — MogpobHee 0 ponu npuHLmMna GopmMasnbHOro paBeHCTBa CM. TakXe:
Bapnamosa H. B. @opmanbHoe paBeHCTBO Kak OCHOBOMOJIaraoLLnii MPUHLMI NPaBOBOro pery-
nupoBanusa // NMpusHaHue npasa 1 npuHUMn dopmanbHoro paseHcTsa. C. 35-40. — «[MpuHumn
¢dopmanbHOro paBeHcTBa NO3BONSET BbIFBUTbL CNeuMdrKy npaBa Kak CoLManbHOro peryns-
TOopa, ero NpuHUMNuansHoe ceoeobpasne, HECBOAMMOCTb HM K MOpanu (B OCHOBE KOTOPOU
NEXUT MPUHLUMN CONMAAPHOCTK, a B Npeaene — nobBu, HTO ABASETCS CBOEOOPA3HbIM OTpU-
LaHueM ceobogpbl), HU K Hacunuio» (Tam xe. C. 38).

48 Bapnamona H. B. NMpaBo n moparnb... C.62.

4 Tam xe.
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a Kak MaHudecTaumsa 4eNCTBUTENbHOCTU B PEasIbHOCTU, KOTOpasi TOIbKO Takum
obpasom kBanudbuumpyeTcs kak npaBo»*°. 3To obycnoBnnBaeT npennaraemoe
[AaTCKMM NpaBOBeAOM peLleHne NpobaemMbl ayanmama: «Cynepamnmpuyeckas»
NeNCTBUTENIbHOCTb NPOSIBASETCS B PeasibHOCTU U TONbKO Tak MOXEeT ObITb pac-
CMOTPEHa Kak CYLLIHOCTHbI Npu3Hak npasa*®.

Mcxons n3 gaHHbIX NONIOXEHW, aHanu3a paboT AaTCKoro y4eHoro v npes-
naraeMoro Hamm nepeBofa OCHOBHbIX TEPMUHOB MOXHO caenaTb BblBOJ,
4YTO B KOHUenuuu A. Pocca AeNnCTBUTENIbHOCTb NPOSIBASETCHA B peasibHOCTU
M OOCTynHa HENOCPEeACTBEHHOMY HabMIOAEHUIO N HAYYHOMY MUCCNed0BaHUIO
B pamMKax Teopum rpasa (LOKTPUHaNIbHOIo UCCeL0BaHNA rnpaBa) Yepes aen-
CTBEHHOCTb; BOMPEKN CYLLECTBYOLEMY 3a0NyXAEHMIO 3TN ABA MOHATUS HeE
paccmaTpuBaloTCs AaTCKUM MPaBOBEAOM Kak TOXAeCTBEeHHble. s 060CHO-
BAHUS JAHHOMO YTBEPXOEHMS nogpobHee pacCMOTPUM MONOXEHMS MPaBOBOWA
KOHLenuun Pocca 0 COOTHOLIEHUN OENCTBUTESNIbHOCTU N OENCTBEHHOCTM Npasa,
CcOenaB akueHT Ha OelCTBUTENbHOCTNY .

A.Pocc npu3HaeT npueawmnmMm na tocHatypanmama 3abnyxageHmemM tpa-
OVUMOHHbIE KOHLLEeNUUN OeNCTBUTENbHOCTU NPaBa; OH NoJjaraeT, 4To OEeNCTBU-
TeNbHOCTb MpaBa N peanbHOCTb NpaBa He NpeacTaBNAlT cobol HecoBMe-
CTMMbIE TOYKN 3PEHUS 1 COCTABASAIOT ABa acrnekTa O4HOro 1 Toro xe peHomeHa,
a KoHUenuusa AencTBUTENIbHOCTU MOXET ObiTb 0O0bsiICHEHa 6€3 OTChIJIOK K MeTa-
dunsnke*®. JencTBUTeNnbHOCTb, N0 MHEHUIO A. Pocca, aomkHa O6biTb 0O6bACHEHa
yepes peasibHOCTb, Yepe3 (haKkT: He CyLlecTByeT 0ObeKTUBHOW AeNCTBUTENb-
HOCTW, 9TOT TEPMUH NNLLb NOAPA3YMEBAET HEKME KOHLENTYasIbHO paLMoHanu-
3MpOBaHHbIE NEPEXMBAHUA (experience) UHONBUOOB, KOTOPbIE U €CTb PakThbl
peanbHOCTU (Npexae BCcero rncuxuyeckon). CnenoBaTenibHO, BbiCKa3bliBaHUS
0 NeNCTBUTENbHOCTU NpaBa MMEIOT LLEHHOCTb TOJIbKO Kak 0603HaYeHus onpene-
NIEHHOro NCUxodU3n4eckoro GeHoMeHa, onpeaeseHHbIX «3MOLMN», NCUXON0-
MMYeCKMX UMMYJIbCOB U CBA3AHHbIX C HAMU MEPEXMBaAHUA 1 MOBEAEHYECKMX NO-
31N, TEPMUH «0EACTBUTENBHOCTb> CIYXUT OJ151 0003HAYEHNS MEPEXMBAHNUN,
NPOSBASIOLWNXCSA B ONpeaeneHHbIX NoBeaeHYeckmnx no3mymsax, He obycnoB-
NEHHbIX NHTepecamu (disinterested). Takum 06pa3om, NOHATUE OENCTBUTENb-
HOCTM Npasa B KoHuenuun A. Pocca o4unaetcsa oT MeTapusnkm n penHTepnpe-
TUpyeTcsa yepes dakTbl — onpefeneHHble ncnxopuanyeckne nepexmsaHus,
npmn3HaBaemMble OCHOBOW NpPaBOBOro eHomeHa. [encTBuTeNbHOCTb Npasa
npeacTaeT Kak KOHUEeNTyanbHas pauyioHanm3auuvs Takux nepexmBaHnii. Y4eHoln
BBOAUT MNOHATUE «MepPEXMBAHNE OENCTBUTENBHOCTU». [10 €ro MHEHUIO, UMEHHO
CYLLLECTBOBaAHME 3TNX OCOBLIX MEPEXMBAHNI MOPOANIIO BEPY B OOBLEKTMBHOE CY-
LecTBOBaHME Takoro CBOMCTBA NpaBa, Kak AeiCTBUTEIbHOCTL*®: HekoppeKkTHas

4 Ross A. Towards a Realistic Jurisprudence: A Criticism of the Dualism in Law / transl.
from the Danish by A.l. Fausbell. Copenhagen, 1946. P. 20.

46 |bid. P.32.

47 C aKLLeHTOM Ha [eliCTBEHHOCTb NPaBa AaHHbI BOMPOC Obls1 pPACCMOTPEH HaMK B APYron
paboTe: Bacunbesa H. C. NMpobnema [EeNCTBUTENBHOCTM NpaBa B aHTUMeTadu3nyeckomn
Tpaamuum (koHuenuusa Anbda Pocca) // BectHuk PYAH. Cep. IOpuanyeckmne Hayku. 2017.
T.21, N2 3. C.396-414.

48 Ross A. Towards a Realistic Jurisprudence. P. 12-13.

4 Ross A. Directives and norms. P. 104.
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MHTEepnpeTauus OaHHbIX MepexnBaHui npruBena kK BO3HMKHOBEHMIO naen ob
00bEeKTUBHOM KayecTBe AEeNCTBUTENbHOCTU, AOCTYNHOM AN no3HaHua®. 31o
rnosioxeHue KoHuenuun Pocca cooTBETCTBYET 00LIEMY MOJIOXEHUIO TaK Ha-
3bIBAEMOIro KOHTUHEHTaNIbHOrO NMPaBoOBOro peannama’® o npoueccax 0ObeKkTU-
Bauuu, pendukaunum, Mmatepruanmaaunm; aHanormyHble yTBEpPXAeHUS MOXHO
BCTPETUTb, Hanpumep, B koHuenuumsax J1. N. Metpaxunukoro n 3. MNarttapo®.

Kak 060CHOBbIBAE€TCA CBA3b MeX Ay AeNCTBUTENbHOCTbIO U HOpMaMu, Unu,
MHbIMUM C/lOBaMU, Kak OnpenenuTb CylllecTBOBaHMe HopMbl? Pocc onpepenset
HOPMY Kak AMPEKTMBY, KOTOpas onpenenieHHbiM 06pa3oM COOTBETCTBYET KOH-
KpeTHbIM coumanbHbiM dakTam®. B koHuenummn Pocca oba npraHaka 0auHaKkoBO
BaXkHbl A1S OnpeneneHns cyLecTBoBaHUs HopMbl. Oco60 OTMETUM, YTO 3TK
NpU3HaKK A0MXKHbI, N0 MHEHMIO Pocca, Mcnonb30BaThCs AN onpeneneHns cy-
LLLeCTBOBAHMS HOPMbI B pamMkax A0KTPUHANbLHOIO UCCneaoBaHns OeiCTBEHHOMN
NPaBOBOW CUCTEMBI, T. €. Yepesd NMOoHATUE AerCTBeHHOro npasa. Hegocrtato4yHo
YyCTaHOBUTb CYLL,ECTBOBaAHWE OMPEKTUBLI: AMPEKTMBA MOXET CYLLEeCTBOBaTb
KaK JIMHFBUCTUYECKNI PEHOMEH, HO AJ1S CoLMalnbHbIX HaykK, TakMx Kak Teopus
npaea UnmM nccnegoBaHMe NO3UTUBHOWM Mopanu, yka3daHue Ha CyllecTBOBaHMe

%0 |bid. P. 86.

5" BO3MOXHOCTb OTHECEHMS KOHLenuun Pocca K JaHHOMY HanpaB/ieHUIo SABNSETCS
OVNCKYCCUOHHBIM BOMPOCOM, HO O4€BUAHbIM HaKTOM MOXHO MPU3HaTb 3HA4YUTESIbHOEe
KOJINYECTBO CXOHbIX MOJIOXEHNI, BKJIHOYas BbILLEN3I0XEHHOE. [T0APOOHEE O KOHTUHEHTAJIBHOM
(ncmxonornyeckom) NPaBoOBOM peann3Me U ero OTAMYUTENbHbBIX NPU3Hakax cMm.: Fittipaldi E.
Chapter 12. Introduction: Continental Legal Realism // A Treatise of Legal Philosophy and
General Jurisprudence. Vol. 12. Legal Philosophy in the Twentieth Century: The Civil Law World.
T. 2. Main Orientations and Topics / eds. E. Pattaro, C. Roversi. Dordrecht: Springer, 2016.
P.297-318.

52 MeTpaxuuknin Ha3blBaeT Takol MPOLLECC NPOEKUMEN: coaepXaHne BHYTPEHHUX
9MOLMOHasbHbBIX MEPEXMBaHWA NPoeunpyeTcs B NPOCTPAHCTBO BHELLIHEro Mvupa, nockosbKy
COOTBETCTBYIOLME NMMNYNbCbl MEPEXNBAIOTCS Kak UMMYAbCbl C HEKMM BbICLUMM OPEO0JIOM
1N aBTopuTeTOM. lNaTTapo TakXe yka3blBaeT: HECMOTPS Ha TO 4TO MPMBEPXKEHLbl HOPMbI
NPUANCBIBAIOT €€ COAEPXaHMNI0 BHEIMNUPUYECKOE CYLLECTBOBaHNE, COAEPXaHNEe HOPMbI
MOXET CyLLeCTBOBaTb TONbKO Kak nepexuBaHne obs3biBaloLLero xapakrepa HopMsbl. Ons
OnncaHna BO3HUKHOBEHUS NMPeACTaBlEHUA O HE3ABUCMMOM U BHELUHEM MO OTHOLUEHUIO
K cybbekTy xapakTepe HOpM npasa [laTTapo Mcnosb3yeT TEPMUH «KaTonoaoKcus» (catholo-
doxia). MockonbKy KaXAabli MPUBEPXEHEL, HOPMbI BEPUT B 0653aTENIbHOCTb OCYLLECTBIEHUS
onpenesieHHoro Tuna noBefeHUs, BCE MPUBEPXKEHLbI BEPSAT, 4HTO ONpPeAEeNeHHblA TN
noseneHus Oynet ans HUX ob6s3biBalOWMM cam no cebe, ecnm OHU ABNSIOTCS cybbekTammn
0683aHHOCTM COMMacHO JaHHOM Hopme. TO CBA3aHO C yHMBepcanusaumei. Katonogokens —
3TO Bepa B yHMBEPCAIbHOCTb COOCTBEHHbIX BEPOBAHWUI, NPEANOSIOXEHNE, COrMacHO KOTOPOMY
Halle BepoBaHWe MMeeT yHUBepcanbHblli (Bceoblnii) xapaktep. Hopmbl npeacraBnsioT
co60i1 TUNNYHbIE KaTONOA0KCaNbHbIE BEPOBaHKS. M13-3a KaToNoA0KCUM HOPMbI, HOPMATUBHbIE
CUCTEMbI U peanbHOCTb JlOIKHOro B LIe/IOM 3a4acTylo OBELLECTBAAIOTCS, MMNocTasnpyoTcs.
Takoe MbllNeHne None3Ho Ans paboTbl NPaBOBOW CUCTEMbI, HO TPebyeT NpPeanonoXeHus
0 TOM, 4TO MPaBO COCTOUT N3 HEKMX OOBbEKTUBHBLIX HOPM, 1 MpaBOBas CUCTEMA CYLLECTBYET
n ynpaenseTtcs cama no cebe, a HOPMbI NPOM3BOASTCA HE3ABMCUMO OT TOrO, BEPUT NN KTO-
nmbo B ux cywectsoBaHue (Pattaro E. A Treatise of Legal Philosophy and General Jurispru-
dence. Vol. 1. The Law and the Right: A Reappraisal of the Reality that Ought to Be. Springer
Netherlands, 2007. P.215-216). CpaBHeHMe NCUXMYECKMX MEXAHU3MOB NpPOoeLMpoBaHUns
MeTpaxwnukoro v karonogokcun MNarrapo cMm. B: TumoLumHa E. B. Teopus n coumonorus npasa
J1. V. TleTpaxmLKoro B KOHTEKCTE KNacCUYeCKoro U NOCTKIaCCUYECKOro MPaBONOHMMaHUS: ANC.
... A-pa opug. Hayk. M., 2013. C. 414-415.

% Ross A. Directives and norms. P.82.
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HOPMbI NOAPa3yMeBaeT TakXKe OTCbIIKY K ONpeAesleHHOMY COoLManbHOMY Noso-
XeHuto fen (state of affairs) — N3MeH4YMBbLIM, HO TEM HE MEHEE OTHOCUTENbHO
peryaspHbiM ycnosusam®, MoOXHO ckasaTb, 4TO HOpMa CYLECTBYET, TOJIbKO
€C/n CyLWecTBYIOT onpeaefieHHble coumanbHble dakTel. Onpenenaowmmm
015 npaBoBOro deHoMeHa coumanbHbiMy pakTaMmn ABASIOTCS PErynsipHOCTb
crnenoBaHUs ANPEKTUBE N ONpeaeneHHble NepexmnBaHnsa: oCo3HaHHoe cle-
[OBaHMe 1 BOCNpUATUE OANPEKTUBLI Kak 00a3biBaloLLen. IMeHHO Takme nepe-
XUBaHUSA U SBNSIOTCS KlOYeBbIMM B KOHUENUUM Pocca: natTepHbl NoOBeAeHus,
KOTOpble MOTYT ObITb HA3BaHbl HOPMaMW, O0JKHbl ObITb MHTEPHAIN3NPOBAHbI,
T. €. NepexunBaTbcs kak 06s3biBatoLLMe; ecnv nNpaBuno NoBeaeHns BHyTPEHHE
nepexmBaeTcs Kak OeCTBUTENbHOE, 3TO 03HA4Ya€eT, YTO OHO MepexXmnBaeTcs
Kak 006a3bIBalOLLEE B 3HAYEHMM BO3HUKAIOLLErO YyBCTBA 06S3aHHOCTH, A0rase.
KpuTtepuii Toro, 4To natTepH noseaeHns obnagaet 0653bIBalOLLLEN CUNON, Ha-
XOAUTCSH B 06/1aCTU YMCTBEHHbIX NepexnsaHuii n peakumin. MHaneua, 4yBcTByeT
0CcOo0ObI BUA, NCUXNYECKOTO «MNPUHYXAEeHUs» (compulsion), He CBA3AaHHbIN
C BHELUHUM MNCUXUYECKUM NPUHYXAEHNEM Kak AaBfieHMeM, NPouCcTeKaloLWmMm
13 Yyrpo3bl CaHKUMi. EQUHCTBEHHOE 00LLee Mexay HAMU — 3TO TO, YTO UHANBUA,
He 4yyBcTBYyeT cebs cBo6OAHbLIM, OH YYBCTBYET AaBleHue, NpuHyxaaoLllee
[EeNCcTBOBaTb He Tak, Kak OH xoTen 6bl. ObecnevmBatoLLee 00S3bIBAIOLLYIO CUTY
NPUHYXAEeHNEe, 0 KOTOPOM nuileT Pocc, 0TanyaeTcs OT BHELLHErO NPUHYXAEHWS
TEM, 4YTO MMMYJbC HE MEepPEeXVBAETCS Kak NPOSBAEHME KaKON-NMOO0 HYXObl Un
MHTEpeca, T.e. He YKOPEHEH HM B CTpaxe 3na, HU B XxenaHun 6nara. Moatomy,
ykasblBaeT Pocc, npuHyXgaloLwmin nMnynsc obnagaeTt HaneToM Heno3HaBae-
MOCTW 1 3araziku, kak 6yaTo 6bl OH He BO3HMK M3 CBOEN COOCTBEHHO NpUpoabI,
a OblJ1 BEJIEHMEM CO CTOPOHBLI®S,

Mo cyTn, Takoe NpUHYXAeHNe 1 paccMaTpuBaeTcs kak ocobas 06sa3biBa-
lowas cuna HoOpM, a TEPMUH «0EeACTBUTENbHOCTb» CNYXUT a8 0003Ha4YeHUs
COOTBETCTBYIOLLMX MCUXONOIMMYECKUX NepexmnBaHunii. Takum obpasom, nepe-
XMBaHMe OeNCTBUTENbHOCTU CBA3AHO CO CneunduieckuMmmn nMmnyascammn®, He
obycnoBneHHbIMK MHTEpecamMn. MNepexrBaHne NeiNCTBUTENIbHOCTU OCHOBbIBA-
€TCs Ha aBTopuTeTe (yBaxXeHun) 1 cnocobHOCTM HabngaemMoro coumanbHOro
nopsiaka npuaasatb cebe CBOMCTBO AENCTBUTENbHOCTU («HOpMaTUBHasA cuna
dakToB»)%8,

XapakTtepunsys cneumduyeckyo aeincTBuTenbHOCTb, Pocc ocobo noa-
yepkMBaeT ee OBONCTBEHHOE MPOMCXOXOEHME, CBA3AHHOE C HEPA3PbIBHOMN
B3aMMOCBS3b0, NPUHLIUNMANIBHOM HEPa3neNMMOCTbIO ABYX ee KOMMOHEHTOB,
OBYX 3/1eMEHTOB peasibHOCTU®®. MNepBblii N3 HUX CBA3aH C GUINYECKUM MpPU-
HYXZIEHNEM, MPUMEHEHNEM CUJIbl, CTPAXxOM nepen, yrpo30i NpUMEHEHUst CUbl

5 Mcxops n3 aToro, npukas rpabutens nepepartb eMy AeHbMN HE MOXET ObITb PacCMO-
TPEH Kak Hopma.

% |bid. P. 84.

56 |bid. P. 85.

57 He cnyyaiiHO UCMOJIb3YETCH TEPMUH «UMIYNbC», MOAPA3YMEBAIOLLMNIA HE BMOJIHE KOH-
Tponnpyemoe co3HaHneM nobyxaeHne K 4enCTBUIO.

% Ross A. A Textbook of International Law: General Part. P.81.

5 Ross A. Towards a Realistic Jurisprudence. P. 81.
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(ncuxuyeckoe NMpuHyxaeHne, CBsi3aHHOe ¢ PU3NYeCckM), 00yCNOBIEHHBIMU
MHTEpecamMn MOTUBaMU; @ BTOPON — C YBAXEHUEM, NIETMTUMHOCTbIO, NMCUXmn4e-
CKUM MNPUHYXOEHNEM (HE CBA3AHHBLIM C PU3NYECKNM), BIUSHUEM COLMANBHOM
CWJIbl, CNOHTAHHbLIMUW UMMYySIbCaMn, He 0BYCNOBNIEHHbIMY MHTEepecaMn. Hn oamH
M3 HUX B peasibHOCTU He NPeaLecTBYET APYroMy 1 HE MOXET OblTb pacCMOTPEH
OTAENbHO: N0 MHEHMo Pocca, OHM B3aUMHO NOPOXAAloT 1 CTabunmnanpyoT apyr
npyra®®. Ha nepsbit B3rnaa, Pocc npusHaeT, yto BHa4yane 6bina rpybasa cuna:
«TO, 4TO BHayasne 6bI0... NPOU3BOJIbHOW N HEMOCTOSIHHOM POPMOW BbIpaKEHUS
rpyooi cunbl, CTAaHOBUTCH NErMTUMHBLIM MPUHYXaeHnem»®'. OgHako ganee Pocc
YTBEPXAAET, 4TO AOCTATOYHO MUHUMAJIbHOIO MPOSIBJIEHUS OOHOIO U3 ABYX (pak-
TOPOB — MPUHYXAEHUS UK YBAXEHUSA, — YTOObI HA4aNI0Cb PA3BUTME CUCTEMBI
(npaBoBOW CUCTEMBI).

CucTtema, OCHOBaHHas Ha cuse, NOCTENeHHO ycTaHaBnnBaeT cebs kak
AEVICTBUTE/IbHYIO, JIEMTMMTUMHYIO: TIOCTENMEHHO MO, BANSHUEM MPUHYXAEHUS
BblpabaTbiBaEeTCS KOJUIEKTMBHbI 00blyai, yCTaHABANBAETCH «CYLLECTBYIOLLNA»
nopsao0K; BbipabaTbiBAETCA CoLManbHas cuna, kotopas nopoxaaetT Heobycnos-
JIEHHbIE MHTEPECAMM CNOHTAaHHbIE MMMYbLChI, NOOYyXAatowme K AeNCTBUIO; NO-
SIB/ISETCA YBAXEHME K CYLLECTBYIOLWEMY NOPAAKY, & MPUMEHEHMNE NPUHYXOEHUS
CTaHOBUTCS peakmM. BmecTe ¢ TeM Hannyme yBaxeHus (aBTtoputeTa CUCTEMbI)
camo no cebe npennonaraeT co3ngaHue cuibl, kKotopas byaeT NPUMEHSTb NMpu-
HY>XXOEHWNE B TEX PEOKMX Cly4asix, KOraa aBtopmteTa Oka3biBaeTCd HE4O0CTAaTOYHO
0191 BOBHUKHOBEHWS CMOHTAHHbIX MMIMYNbCOB K cObt0AeHM0 TpeboBaHuin onpe-
LENIEHHOro NnoBeAeHusl; aBTopuTeT OyaeT OCHOBaHMEM AJ19 NPUMEHEHUS NpuU-
HYXOeHUs; yBaxeHne crocobCTBYeT YCTAHOBJIEHUIO CUCTEMbI KakK peasibHOM,
npuHyaAnTesnbHou. NMpuHyXaeHne nogaepXxmeaeT cTabuibHOCTb CUCTEMBI, AEN-
CTBYS B TEX CNyvasix, KOoraa yBaXxeHus 0kasblBaeTCs HeQ0CTaTOYHO. YBaxXeHume,
B CBOIO 04epepb, NOAAEPXKMBAET CTAOUIIbHOCTb CUCTEMbI, KOrAa NPUHYXOEHUS
0OKa3blBAETCH HEQOCTATOYHO, HO HE TOJIbKO C MOMOLLbIO MPOCTOM NOAAEPXKKMU
MPUHYXAEHNSA NErMTUMHOCTbBIO: «yBaXKEHNE» TakXKe OrpaHnynBaeT Cuiy, CBA3bI-
BaeT ee onpeaefieHHbIM 06pa3oM B pamMKax «Uaeonornn» AencTBUTeNbHOCTH.

OpHako kak, CornacHO Takol TPaKTOBKE OEeACTBUTENIbHOCTU, MOXHO OT/IN-
4nTb NPaBo OT Mopanu? No MHeHuto Pocca, oTnrMyre NpPaBOBbIX NEPEXNBAHUN
LENCTBUTENBHOCTM OT MOPaJibHbIX NEPEXVBAHUINA OENCTBUTENBHOCTM 3aKto4a-
€TCH B TOM, YTO NPaBO NEPEXMNBAETCS Kak CoOUManbHbI NOPSA0K, HE3aBUCUMBbIN
OT CO3HaHUS MHOMBMAA (TaK Xe, kak npaBuia Urpbl B LWaxmarbl)?;

1) XOTS MOpasibHble NepexuBaHnsa 4eNCTBUTENIbHOCTU TakXe UMEKOT COLLU -
anbHOE NPOUCXOXAEHME, CYLLLECTBYET OFPOMHOE NPOCTPAaHCTBO 419 UHANBUAY-
anbHOr0: Co3HaHMe ABNSIeTCA BEPXOBHbIM apObUTPOM B BOMNpOcax Mopanu, Mo-
panbHbIE MEPEXVBaHNA NPEACTAlOT B PaMKax CO3HAHUS Kak HENOCPEACTBEHHbIE
OTKPOBEHUS PAKTUYECKON «NPaBUSIbHOCTU»;

2) dakTnyeckne 0b6CcToaTENLCTBA, 0OYCNOBANBAOLWLME OTINYME OBYX TUMOB
nepexvBaHumn OENCTBUTENIBHOCTU, ClielyeT UckaTb B TOM (akTe, YTo NpaBoBbie

80 Pocc Ha3blBaeT B3aMMOCBS3b 3TUX 3/IEMEHTOB MHAYKTUBHOW. JaHHbIN BONPOC NOA-
pobHo paccmaTpuBaeTcs B: Ross A. Towards a Realistic Jurisprudence. P. 82-83.

5" Ibid. P.83.

52 Ross A. A Textbook of International Law: General Part. P.52-53.
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nepexnBaHusa BO3HMKAIOT 1 pa3BMBalOTCA Noa AaBneHnem 3OeKTUBHOMN
MaluMHepun NpuHyXxaeHna (compulsion), obecneymBaiollen onpeneneHHble
3apaHee yCTaHOB/EHHbIE npaBuna. IMEHHO MHCTUTYLMOHAaNbHbINM GaKkTop, no
MHeHU0 Pocca, npuaaeTt NnpaBoBbIM NEPEXMBAHUSAM XapakTep «CouuanbHOro
nopsaka» Unn «nO3NTUBHOCTU>.

Takum 06pa3om, NpaBO KOHBEHLIMOHANIbHO U NPUHYANTENbHO, a Mopallb
He obnagaeT 0OQHOBPEMEHHO 060MMKM 3TUMK KadecTBamu. HecmoTps Ha To
4YTO OENCTBUTENBHOCTb NPaBa U AENCTBUTENLHOCTb MOpPanu SBASIOTCA pauno-
Hanu3aymen HeobyCNOBNEHHbLIX MHTEPECAMN UMMYJbCOB, CYLLECTBYET OT-
nnyne. MopanbHas yctaHoBka GoOpMUpyeTCcs U OeNCTBYeT UHAVMBUAYASILHO
M HENOCPEeACTBEHHO NMPUMEHUTENBbHO K KOHKPETHOM CUTyauun, KOHKPETHOMY
nonoxeHuio aen. Npasosas yctaHOBKa (MpaBoCcoO3HaHue) GopMupyeTcsa U Aen-
CTBYET HE OTHOCUTENIbHO KOHKPETHOro NOBEeAEHUS, 8 OTHOCUTENbHO CUbI,
onpenenswolleln Tpebyemoe noseaeHve (onpeaensowein npaBuio, Kak aen-
cTBuTENbHOE). Bonee Toro, npasoBasi yctaHoBKa GOpMMpPyeTCs NOL BANSHUEM
JENCTBYIOLLEN NHCTUTYLMOHANU3NPOBAHHOM CUCTEMbI MPUHYXOEHUS, YTO UC-
KNt04aeT BO3HUKHOBEHME YCTAHOBKM, UMEIOLLEN NMHOMBUAOYANbHBIA XapakTep.
MpaBoBasi ycTaHOBKA — MHCTUTYLIMOHAbHOE NPaBOCO3HAHNE — HEe MOXET OblTb
KPUTUYECKOI, NOCKOJbKY NpeacTaBnseT cobor NpoaykT pakTU4eCcKn CyLecTBy-
oLen cuctemMbl. Kputnyeckoe OTHOLLIEHME K NPaBy BO3MOXHO B pamMkax 0coboii
MOpPasibHOM YyCTAHOBKM — MOPasibHOro NpaBOCO3HAaHMWSA, HO Takoe NpPaBOCo-
3HaHWeE, Mo CyTU, BCE PABHO ABNSETCS UCKITIOYNTENTbHO MOpPasibHbIM CO3HAHMEM,
M HECMOTPS HA X HECOMHEHHOE B3aMMOOENCTBUE, 4S9 NpaBa MaBHY0 POoJib
nrpaeT MHCTUTYLMOHAIbHOE NPAaBOCO3HAaHME, NOCKOJbKY nogpa3dymeBaemast
UM crneymduryeckas 4ENCTBUTENBHOCTb Npasa B 3HA4YMTENbHOW CTENEHU He3a-
BMCMMaA OT MOpPaJibHbIX YCTAHOBOK. 10 MHeHMIO Pocca, «Nno3MTUBHOE NMpaBo Kak
daKkT BHE BCAKNX COMHEHUI ABNAETCS OQHUM N3 BaXHENLNX 00Lmx pakTopos,
BAMSIOWMX HA POPMUPOBAHNE MOPASIbHOrO NPaBOCO3HAHUS, B TO Xe BPEMS
nocnegHee (MopanbHO€ NpaBoCO3HaHMe. — H. B.) onaTb Xe pearnpyeT Ha
JanbHeliee pa3BuUTME CYLLECTBYIOLLEN NPABOBOM CUCTEMbI»®S,

Mcxoas 13 BbILLEN3NOXEHHOIO, B OCHOBaHMM NPaBoBOro peHomeHa Pocc
BblAENFET YeTblpe B3aMMOCBA3aHHbIX (pakTopa, onpeaensaiowmx Cyu,ecTBo-
BaHMe KOHKPETHOro COoLManbHOro nopsaka, paccMarpMBaemMoro kak e AuHCTBO
CMbICNa U MOTUBaLMK, OOHAPYXMBaeMOE B Ncnxodurandeckmx pakrax: 1) UHCTu-
TYUMOHaNM3NpPOBaHHAA CUCTEMA NPUHYXAEHUS; 2) NOBeAeHYecKas yCTaHOBKa,
obycnoBneHHas nHTepecamu (cTpax); 3) Bepa B aBTOPUTET (yBaxkeHne) — no-
BeJeHYeckas ycTaHoBKa, He 0OyCoBNEeHHAs MHTEPECAMM, U B KOHEYHOM CHETE
npeacTtaeneHns 06 ocobor AeiCTBUTENBHOCTY NMpaBa; 4) aBTOPUTETHOE yCTa-
HOBJIEHWNE «HOPM», 0BYCNOBIEHHOE CNOCOBHOCTLIO NPEeACTaBAEHN O AENCTBU-
TENbHOCTW CO34aBaTb KOMMeTeHUMIO. NepBoe 0bycnoBnMBaeT BTOPOe, BTOPOE
nOpoOXAaeT TPETbE, a TPeTbe ABNSAETCHA OCHOBAHMEM YETBEPTOro, B TO BPEMS
KaK YeTBEepPTOEe CO3aaeT NepBoe.

Hopmawm npaBsa, ykasbiBaeT A. Pocc, crnenytoT B OCHOBHOM A00POBOJILHO,
3a cYeT YyBCTBA AENCTBUTENLHOCTU, NPUOAIOLLErO NpasmiamM 00s3biBaOLLYIO

83 Ross A. Towards a Realistic Jurisprudence. P. 88.
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cuny®*. Flockonbky HOPMbI MpaBa — 3TO HOPMbI O MPUMEHEHUN CUJbl, OHY afpe-
COBaHbI BNacTaM, OpraHam rocygapctBa, U MCTOYHMKOM X 3PPEKTUBHOCTHU
ABNAETCH NOANbHOCTb NpeAcTaBuTenen aTMx OpraHoB KOHCTUTYLMN U NMPOU3-
BOAHbIM OT HEE UHCTUTYTaM, BMECTE C HEHACUNbCTBEHHLIMW CaHKLUMUSAMN He-
08006pPEHNS U KPUTUKN, NOAPA3YMEBAEMbIMU TAKON YCTAHOBKOM.

Takum 06pa3om, HOpMbI NpaBa paccMaTpuBalTCsA Kak HOPMbl O Npu-
MEHEHUN NPUHYXOEHUA, @ HE HOPMbI, NOALEPXMBAEMbIE MPUHYXOEHNEM.
B ocHOBHOM M cnefyloT 4OOPOBOJIbHO, 32 CUYET HANNYUS NEPEXMBAHUS Oel-
CTBUTENBHOCTU, KOTOPOE HagenseT nx obasbiatoLLer cunoi. OHM agpecoBaHsbl
npPaBoONPUMEHNTENSAM, U UCTOYHUKOM X 3PDEKTUBHOCTU SABNSETCH UHCTUTY-
LMOHaNbHOEe NpaBoco3HaHme (cneumduryeckmin Ans npasa MoTmB, He 00yCcoB-
JNIEHHbIN MHTEPECAMKN) B COYETAHUMN C TaKMMM HEHACUIIbCTBEHHBIMWN CaAHKLMSIMU,
Kak Heoao0bpeHne, OcyXaeHne, Kputrka. Hopmbl A8 YacTHbIX UHOVMBUAOB (dury-
paTVBHbIE HOPMbI) MPOM3BOAHbBI OT HOPM, 3APECOBAHHbIX MPABOMNPUMEHUTENSM,
M HE MMEIOT HE3ABUCUMOIO CyLLLEeCTBOBaHMS. C NOrm4eckor To4KkM 3peHns, no
MHeHuio Pocca, HeT cMbicna BbIAENSATh ABa BUAA HOPM — NepBUYHbIE C TPEbO-
BaHNAMW NOBeAEeHNsA 019 UHOWBMOO0B N BTOPUYHbIE C YCII0BUSMU NPUMEHEHUS
CaHKLUNI (OMPEKTUBaAMIN A1 NPaBONpPUMEHNTENEN), — NOCKOJIbKY CoAep>KaHne
NepBUYHbIX HOPM Tak WM nHa4ye BbIBOAUTCSH U3 BTOPUYHBIX, B TO BPEMSA KakK
obparHoe He BbINONHAETCNA®S. C NCUXONOrMY4EeCcKor TOYKM 3PEHNS, YTBEPXKAAET
Pocc, neicTBMTENbHO CYLLECTBYIOT 06a BUAA HOPM (MEPBUYHBLIE U BTOPUYHbIE):
NEPBUYHbIE HOPMbI MCUXONOMMYECKM BOCMPUHMMAIOTCHA Kak CaMOCTOSITENbHbIE
M MOTYT ObITb NPU3HaHbI CYLLECTBYIOLLMMUW, MOCKOJbKY UM PErYASPHO CneayoT
M OLyLIaoT UX Kak ob6sa3biBaowme®. Ha nprusHaHne nepBrYHbIX HOPM Cylle-
CTBYIOLLMMU HE BANSIET TOT akT, 4TO OHM 06nafatT caHkuuern B BUae yrposbl
NPUHYXAEHUS 1 NOTOMY COBMIOAAITCS UCXOAS U3 CMELUAHHbIX MOTUBOB: 00Y-
CNOBJIEHHBIX MHTEPECaMU (HanpuMep, CTpax nepes CaHkuMsaMmn) n He obycnos-
JIEHHbIX UHTEpecamMu (HanpuMep, ysaxeHue K npasy). BBuay a1oro normyeckuni
TE31C O CYLLECTBOBAaHMN TONbKO OAHOrO Habopa HOPM OTHIOAb HE O3Ha4YaeT
YTBEPXAEHNE O TOM, 4TO NPaBy CAEAylOT TONbKO U3 CTpaxa.

HecmoTpsa Ha nNpu3HaHne OBYyX TUMNOB HOPM C MNCUXO0JIOTMYECKON TOYKU
3pEeHns, NOCKOJIbKY TONIbKO BTOPUYHbLIE HOPMbI MPaBa B NOJIHON Mepe OCHOBAHbI
Ha MOTMBax, He 0OYCNOBMAEHHbIX MHTEPECAMU, — NEPEXMBAHUAX OENCTBUTENb-
HOCTW, B CBOEM aHanmade apdEeKTUBHOCTU (OEeNCTBEHHOCTK) npaBa Pocc npwu-
3bIBaeT K «QOKTPUHAJIbBHOMY MCClIe0BaHNIO» OeATe/IbHOCTU CYyO0B N APYruX
rnpasonpuMeHnNTENEN.

Mockonbky A.Pocc nonaraer, 4TO B pamMkax Teopun npasa OeNCTBUTESb-
HOCTb MOXHO Hagnexawimm ob6pa3omM UCCnenoBaTb TONbKO Yepes3 AeNCTBEH-
HOCTb, OH NOAPOOHO paccMarpuBaeT AENCTBEHHOCTb NnpaBa B CBOEN rNaBHOW
pabote — «O npaBe n CNpaBenMBOCTU». TaM yyeHblil TPAKTyeT OeliCTBEH-
HOCTb Kak 3(pdEeKTUBHOCTb, AENCTBEHHOE NPAaBO pacCMaTPUBAET Kak peasnibHO
LEencTByloLLee NpaBo, a TPAAULMNOHHbBIE TPAKTOBKN AENCTBUTENbHOCTM NpaBa

8 Ross A. Directives and norms. P.90.

8 «...primary norms, logically speaking, contain nothing not already implied (kypcus
Haw. — H. B.) in secondary norms, whereas the converse does not hold» (Ibid. P.92).

% Ibid.

106



A(lbd POCC O NMOHATHH N AENCTBHUTE(IbBHOCTH IPABA...
BACH(IbEBA H.C.

Kak oOGsi3blBaloLLEeli cuibl Ha3biBaeT MeTaduanyecknmm 3abnyxageHnamm®’,
A.Pocc oco60 oTmMeyvaeT, YTO AeCTBEHHOCTb B KOHTEKCTE ero KOHLUENUUN «He
VIMEET HMYero obLero ¢ HoOpMaTMBHbLIM YTBEPXAEHNEM 00 06593aHHOCTM (B MO-
panbHOM CMbICJie) MOBMHOBATLCS NpaBy»®, T.e. C TEeM, YTO y4YeHblli Ha3biBaeT
HOPMAaTMBHbIM MNOHATUEM LOENCTBUTENBHOCTU U KpuTuKyeT. Mpn aTtom A. Pocc
HEeOHOKPaTHO CBSA3bIBAET HaNM4me Takor 0683aHHOCTU (KOTopas, Kak OH Mno-
KasblBaeT, 40/IKHA OblTb UMEHHO MOPaJsIbHOWM, BHELUHEN N0 OTHOLLEHMIO K NpaBy)
C MOHATNEM «00S3bIBAIOLLIEN CUSIbI».

MpeacrtaBnseTcs HeOOX0AMMbIM €LLE Pa3 NOAYEPKHYTb, YTO AATCKUIA npa-
BOBE/, XOTS U yaensieT Hambonbllee BHUMaHMe OeACTBEHHOCTU npaBa, Takxe
paccmaTpuBaeT U OeACTBUTENbHOCTb NpaBa B COOCTBEHHOW aHTUMeTaduan-
yeckol TpakToBke (B Takux paboTax, kak «HaBcTpeyvy peannctniyeckon Teopum
npaea: KpUTUKa ayanmama B npaee» U «ANpekTnebl 1 HOPMbI»). OQHAKO OTCYT-
CTBME TEPMUHONIOMMYECKOr0 EAMHCTBA B COYETAHUM CO CNIOXHOCTSIMM NepeBoaa
3aTPYAHSAIOT MOHMMAaHME MONIOXKEHWI, BblABUIrAEMbIX yYeHbIM. B ntore MoxHo
NPUATU K OOHOMY N3 ABYX BbIBOOOB:

1) A. Pocc HenocnepoBarteneH: Nnpu3HaeT AeNCTBUTENIbHOCTb NpaBa MeTa-
GU3NYECKON ITIO3NEN, OTKa3biBAETCH OT €e PaCCMOTPEHUS, HO NPy 3TOM BCe
paBHO BKJIOYAET JaHHOE NOHATME B CBOIO MPAaBOBYIO KOHLEMLMIO;

2) 0aTCKNN yYEHbIN UMEN B BUAOY MPUHLMNMAJIBHO PasnnyHble GEeHOMEHDI,
HO CTaf 3a/I0KHMKOM CJIOXMBLUErocs cnosoynoTpebneHuns. Hanpumep, B pa-
6oT1e «O npaBe 1 cnpaBeaMBOCTU» BCTpeYaeTcs Takoe yTeepxaeHue A. Pocca:
«Mlpen 0encTBUTENbHOCTU ABAAKTCA MeTaPnU3NYECKUMM KOHCTPYKLUSAMN,
NMOCTPOEHHbLIMU Ha JIOXXHOW UHTepnpeTauumn “06a3blBatoLLEN CUMbI”, Nepexu-
BaeMoi B MOpasibHOM CO3HaHUK»%, B To xe Bpemsa B Apyrux padoTax oH obpa-
LAETCA K «CynepamMnmupuyeckomn» 0ENCTBUTENBHOCTY U BOMPOCY O Haajexallemn
MHTepnpeTauum o653biBaOWEN CUIbl KAK 0COBOro «nepexnBaHns OencTBu-
TenbHOCTU». Ha Haw B3rnsag, MOXHO caenaTb BbiBO4, Y4TO B CBOEN MNPaBOBOM
KoHuenuwun A. Pocc npepgnaraeTt MHylo, CBOKO COOCTBEHHYIO MHTepnpeTauuto
«00s3bIBAOLLLEN CUMbI», OTBEYAIOLLYIO BblIOpaHHLIM UM METOA01I0rMYeCKUM
npeanochbisikam.

A.Pocc roBopuT 0 TOM, 4TO NPaBo ABASEeTCS (CouuranbHO) 0053bIBaOLLINM,
cBa3biBalOWMM (binding) n BOCNPUHMMAETCSH Kak TakoBOe TEM, K KOMY OHO
obpauleHo. Mpn aTOM 04eBUAHO, YTO OH NoApasymeBaeT OTHIOAb He HpaB-
CTBEHHOE 4YyBCTBO CBA3AHHOCTU MPaBOM. [JaTCKUN y4eHbI BKIOYAET yKa3aHHOe
MoJIOXXeHVe B CBOI KOHLLEeNUUio 4ENCTBEHHOW NPaBOBOW CUCTEMbI, HAX04s-
LLYIOCS B pamMKax AOKTPUHANbHOIO M3y4YeHUs npaBa M OCHOBAHHYIO Ha ¢ akTax
1 aMnMpu4eckmnx metopax. Bonpoc o Tom, kak A. Pocc 060CHOBbLIBAET Hanu4mne
4YyBCTBa CBA3aHHOCTW NpaBOM (T.e. OeNCTBUTENbHOCTU, 0083bIBalOLLEN CUNbI
npasa), NoAPOOHO BblN1 PACCMOTPEH HaMK Bblillie. 30eCb Mbl TONIbKO OTMETUM,

57 MocnegHee — €OWHCTBEHHbI KOHTEKCT, B KOTOPOM B AaHHOW paboTe ynoMmuHaeTcs
[EeNCTBUTENBHOCTb. B OCHOBHOM peyb naeT ToNbKo 0 AeicTBeHHocTn. Ha ato Pocc ocobo 06-
pallan BHUMaHWE B cBoei 6onee nosgHel ctatbe: Pocc A. BanuaHOCTb U KOHGAVKT Mexay
npaBOBbIM NO3UTUBU3MOM U €CTECTBEHHbIM NpaBom. C.469-470.

58 Tam xe. C.470.

8 Ross A. On Law and Justice. P.68.
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410 XOTH A. POCC 1 KpUTUKYyeT TpaauLVoOHHOE NPeaCTaBNEHNE O OENCTBUTENb-
HOCTW, Ha3blBas ero WO3Men, OH NMPU3HAET, 4YTO 3Ta MIO3MA OCHOBbIBAETCS
Ha peaNibHbiXx dakTax, KOTOpble MOTYT OblTb OCHOBOW A/ OOKTPUHANLHOrO,
onucarenbHOro, PpeasmcTUYeckoro, SMNMPUYEcKoro NCCnenoBaHns B COOTBET-
CTBUM C U36paHHbIMK A. Poccom drnocodpCcknmm oOCHOBaAHUSMKW €ro NPaBOBOM
KOHLUENUNN.

XoTta A. Pocc n ¢pokycupyeTcs Ha LENCTBEHHOCTU, 3D DEKTUBHOCTN NpaBsa,
Takasi 1eNCTBEHHOCTb HE MOXET OblTb PELLUNTESNIbHO OTAENIeHa OT AEeNCTBUTESb-
HOCTM Kak 00s13bIBAIOLLLEN CUJbI, KK YYBCTBA CBA3AHHOCTWN npaBom. Ecnu B pe-
3ynbTarte aMNMPUYEcKoro ncciieqoBaHms Mbl 0OHapyXMBaeM, 4To HopMa npasa
anseTca addEeKTUBHON, OAHONM M3 NPeANOCKLIIOK Yero 6yaeT Hann4me 4YyBcTBa
CBSI3aHHOCTM NpaBoM™, TO HensbexeH BOMPOC O TOM, YeM OOYCNOBJIEHO Ha-
NM4me Takoro 4yBCTBa M YEM 3TO YYBCTBO OT/IMHAETCH OT YyBCTBA CBA3aH-
HOCTM APYrMMUM coumanbHbIMWU HOpMamu. [aHHbI BOMPOC, Takum 06pasom, He
MOXET, Aa N HE OOJIKEH BbIBOOUTHLCS 32 PAMKU IOPUCIPYAEHLUMN, YTO, HA CaMOM
nene, nOBOJIbHO NOCNEeA0BaATENIbHO AEMOHCTPUPYET 1 cam A. POCC B OCHOBHbIX
cBoux paboTtax: «HaBcTpeyy peanMcTnyeckorn Teopun npaea: KpuTuka aya-
nm3ma B npase» (1946 r.)"'; «O npase n cnpaBegaueocTu» (1953 r., aHrnuinckas
Bepcusa — 1958 r.); «AupekTmBbl 1 HOpMbl» (1968 r.). YkadaHHas npobnema He
069a3aTenibHO A0JXHA NOHUMAaTLCS B TOM CMbIce, KOoTopblin A. Pocc npuaaet
TEPMUHY «00a3bIBaOWAs cuna» B cTatbe «BannaHOCTb U KOHOANKT Mexay
NnpaBoOBbIM MNO3UTUBU3MOM U €CTECTBEHHbLIM MPaBOM», T.e. He 06a3aTenbHO
B KOHTEKCTE «HOPMATMBHOW OENCTBUTENBLHOCTU», CBA3AHHOMN C anpuopHOM MO-
panbHOM 0693aHHOCTbLIO Nepen NPaBOBOW CUCTEMOM, 0693aHHOCTbLIO NOBUHO-
BaTbCs Npasy.

BepHemcs, ogHako, K MOHATUIO OENCTBEHHOCTM npasa. B kKoHuenuun
A.Pocca noHaTusa OelCTBEHHOCTU U 9D GEKTMBHOCTM COBManaoT, Npu 3TOM
npeanonaras ykasaHue Ha CyuleCTBOBaHME (peanbHOCTb, HANM4YNE) HOPMbI
nnn cuctembl HOpM. Bece cywecTByloulee NnpaBo a9BAGETCS AENCTBEHHbIM, T. €.
3¢dDEKTUBHOCTb NPU3HAETCs HeobxoaMMbIM CBOMCTBOM HOpPM npasa. Paccma-

70 Cp. ¢ nonoxeHusmu koHuenumii J1. . Metpaxunukoro n 3. Marttapo. Hanpumep, Mat-
Tapo pasgensieT AencTBeHHOCTb N 9P GEKTUBHOCTL M NofiaraeT, 4To 06 9 dHeKTUBHOCTM HOPMBI
MO>HO FrOBOPUTbL N1LLb TOrAa, Korga oHa cama no cebe CnyXxmt MOTUBOM cobniofeHnst 06513aH-
HOCTU CYyObEKTOM, KOTOPbIV SBASETCS NPUBEPXEHLEM OAHHOV HOPMbI. ECcnn B aHanornyHom
cuTyaumm ee cobnogaloT 6e3 ykasaHus Ha 4To-mbo, YTO KacaeTcsl MOTUBOB, KOTOPbIE CTOST
3a Takum cobnogeHneM, TO Takasi HOpMa BbICTyNaeT AEICTBEHHOW, NPAKTUKYEMOWN, HO He
adppekTnBHOI. CBA3AHHOCTb MPaBOM TPAKTYETCS Kak MCUX0JIOMMYEeCKM NepexmnsaeMoe camo-
06s3bIBaHME 1 NoApasyMeBaeT Hanmume y cyobekta 0653aHHOCTU BEPbI B TO, 4TO TpeboBaHume
npuaepXmBaTbCcs onpeneneHHoro noBeaeHns aensieTcs 0653biBatoLLMM camo no cebe. B KoH-
uenuun MeTpaxuikoro o6s3biBatoLLAsA cuia NpaBa 060CHOBLIBAETCS MPEXAE BCEr0 0COObLIMU
aMouuaMn fosira (MoOTUBaLMOHHBIMU NMCUXMYECKMMU NPOLLECCaMM) — NPaBOBLIMN 3MOLUSIMNA,
KOTOpble caMu Mo cebe COCTaBASIOT MOTUBALMIO K ONPEAESIEHHOMY NMOBEAEHUIO, YTO MOXHO
paccmartpmBaTh Kak 4yBCTBO CBA3AHHOCTM MPaBOM: OCO3HaHME Hann4msa 06583aHHOCTY NOPOX-
[aeT MOTUB K €€ UCMOSIHEHMNIO.

7' [lononHeHHas Bepcusi 6onee paHHel paboTkl, onyobnmMkoBaHHoOW B 1934 1. Ha 4aTCKOM
Aa3blke nopg HasBaHuem «Virkelighed og gyldighed i retsleeren: en kritik af den teoretiske
retsvidenskabs grundbegreber» («PeanbHOCTb U [ENCTBUTENIBHOCTb B IOPUCTIPYOEHLMN:
KpUTMKa OCHOBHBbIX MOHATUI Teopumn npaBa») (Ross A. Virkelighed og gyldighed i retslaeren. En
kritik af den teoretiske retsvidenskabs grundbegreber. Copenhagen, 1934).
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TpuBasg NMoOHATME AEeNCTBEHHOCTUN (9ddekTnBHOCTM) npaea, A. Pocc OCHOBbIBa-
€TCS Ha AMMUPU3ME N ULLET OCHOBAHUSA TakOW AENCTBEHHOCTU B COLMAbHbIX
dakTax B LUIMPOKOM CMbICNE, BK/OYASA MCUXMYECKMEe yCcnoBusa: «Heobxoanmo
BOCMPUHMMATb €ro (TepMuH “OencTBeHHbIN” (patck. geeltende). — H. B.) kak
COKpALLEHHYIO OTCbIJIKY K HEKOEMY KOMIJIEKCY COoumalibHbIX GakToB, 8 UMEHHO
K TeM coumanbHbiM pakTam, KOTOpble B NMPaBOBEAEHUM CUMTAOTCS HEOOXO-
ONMBbIMU 1 O0CTaTOYHbIMU A5 NMPOBEPKN YTBEPXAEHUSA O CyLLECTBOBAHUN
npasuia UanM CUCTEMbI NPaBu»"2. TakMMu coumanbHbIMU dakTamm, KOTopble
B Ka4eCTBe NnpaBoOBbIX GEHOMEHOB COOTBETCTBYIOT HOPMaM npasa, ABJSTCA
LEeNCTBUG NuL, perynmpyemble 3TumMm HopMmamu. ockonbky A. Pocc nonaraer,
4YTO HOPMbI NMPaBa B KOHEYHOM CHETE OMNPenenatoT YCI0BUSA NPUMEHEHUS NPn-
HYXOEHWSA rOCyAapCTBEHHbIMW OpraHamMu («nMam Kopoye — HOPMbI, B COOT-
BETCTBMU C KOTOPbIMU CyAbl NPEeANUCbIBAIOT NMPUMEHEHNE CUMbl»), TO Takne
npaBoBble GEHOMEHbI — 3TO NPaBONPUMEHUTESNIbHbIE peLleHns (B OCHOBHOM
peweHnsa cynos). ImeHHO 3pech A. Pocc npuabiBaeT nckarb 9pOEKTUBHOCTD,
onpeaensoLlylo 4EeNCTBEHHOCTb Npasa: uccnenys npaBonpUMeEHUTENbHYIO
npakTuky. Micxoaoa na atoro, OH yTBepXAaeT, 4To npaBo (NpaBoBas cMctemMa)
COOEPXUT HOPMbI NOBEAEHUS A9 CYA0B (M APYrnX NpaBonpuMeHUTENeNn), a He
ONA OTAEeNbHbIX MHOMBUOOB. «/IHCTPYKUMS [AJ1S 4aCTHOro nua yxe onocpeno-
BaHHO conepxutca (implicit) B ToM ¢akTe, 4TO 3apaHee M3BeCTHa peakuus
Cy[O0B, KOTOPYIO OH MOXET OXWUAaTtb NMpu onpenesieHHblx ycnosuax. Ecnn oH
X0O4eT N30exaTb TakoW peakuumn, 3To 3HaHMe CNOABUTHET ero Hagnexalnum o6-
pa3oM CKOPPEKTUPOBATbL CBOE MOBeAeHue... PeanbHbiM cogepXaHuemM HOPMb
NOBEAEHNS ABNAETCHA OUPEKTMBA CyObe, B TO BPEMS KaK MHCTPYKLUMSA ONK YacT-
HOro Nuua ABNSeTCHd Npou3BoaHon, n durypatmeHas (figurative) npasosas
HOpMa BbIBOOUTCH U3 Hee»™S.

[JaTtckuin npaBoBe npennaraeT B pamkax Teopun npasa (AOKTpUHab-
HOro MccnenoBaHWsa npasa) U3yvyatb NPaBONPUMEHUTENBHYIO NPAKTUKY, aHa-
nM3MpoBaTb €€, UCXOAS U3 TOro, 4YTO AENCTBEHHAA NpaBoBas cuctema oygert
MCMOMIb30BaTbCH Kak CxemMa MHTepnpeTaumm NnoBeAeHUs NpaBonpuMeHnTenen
KaK KOrepeHTHOro Lenoro CMbicia 1 MoTuBauun. Takoe KoOrepeHTHoe Lesoe
npegnonaraeT rmnoTesy 0 TOM, YTO NOCTOAHCTBO U NPeacKa3dyeMOCTb AENCTBUI
NpaBoONPUMEHUTENEN OCHOBBLIBAETCSH HAa UHTEPCYOBLEKTMBHOW HOPMATUBHOM
naeonoruu, MmoTmeupytowen ux. MHbiMmm cnoBamu, 0enNCcTBEHHaa npaBoBas
cuctema — 3TO M eCTb CXeEMa MHTepnpeTauumn, oOHa CoOCTomT n3 Habopa Hopma-
TUBHBIX MAEN, KOTopble NpeacTaBnsatoT coboit abeTpakTHOE coaepXxaHue npea-
cTaBfeHun 06 onpeneneHHoOM NOBEeAEHNN B COYETAHUN C COOTBETCTBYIOLLMMMU
aMouMaIMU (UMMNYNIbCaMM K COBMIOAEHMIO, MEPEXMBAHUAMUN AENCTBUTENBHOCTH,
He 00yCNOBAEHHBIM NHTEPECAMU MOTUBOM).

C nomoLLbl0 TaKOro MHCTPYMEHTapua npegnaraeTca genartb LOKTPU-
HasbHblE YTBEPXAEHUS O AENCTBEHHOM Npase B Buae «dupekTtuea [ agnaercs
[elCcTBEHHbIM NpaBoM B Poccuiickon depepaumm» 1 nogBepraTb Ux Bepu-

72 Pocc A. BanugHOCTb U KOHPANKT MeXAy NpaBoBbIM MO3UTUBU3MOM U €CTECTBEHHbLIM
npasom. C.472.
7 Ross A. On law and justice. P. 33.
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dukauun. Takme yTBEPXAEHUS pacCMaTpMBalOTCA Kak npeackasaHmsa o ToMm,
4YTO NpU onpeaeneHHbIXx 06CcToATeNbCTBAX AnpekTuBa [ 6yaneT npumMmeHeHa,
Hanpumep, cyaamu Poccuiickoi epepaunmn. 3T yTBEPXAEHUS Bcerga oyayT
NWb NnpeackasaHnem, KOTopoe HUKoraa He MoXeT OblTb noaTBepxaeHo. Mpwn
3TOM BaXHO He 3abbiBaTb, YTO BEPUPULMPYIOTCA MMEHHO OOKTPUHANbHbIE YT-
BEPXAEHMS, T. €. C TOYKMN 3PEHUS BHELLHErO B3MNs4a Ha NpaBo, N3i1araeMmoro
Yy4EHbIMU, aBTOPAMM HaYYHbIX TPYO0B U y4eOHMKOB.

34ecb HeEOOXOANUMO OTAENIbHO OTMETUTb, YTO NOHMMAaHWE YTBEPXOEHUN
O LENCTBEHHOM MpaBe Kak npeackasaHuim n npegnaraemMbolii MeTon sepudm-
Kaumm — nocreacTBMUSA CUNbHOIO BAUSHUSA TOTMYECKOro SMnmMpmuama Ha no-
cTpoeHus Pocca, BbipaxeHHble B paboTte «O npaBe v crnpaseaMBocTu». Bno-
CNeacTBMN 3TO BAMSIHUE COLLIJIO Ha HET, HO B 6oJsiee No3aHux paboTax naTckui
npaBoBep NogpobHO He paccMarpueas BOMpPoc O AeACTBEHHOCTU. B nucbme™
EBreHuto bynbirvHy ot 10 aBrycta 1966 r. Pocc npusHaeT cBOIO OLUNOKY (XOTS
M YyKa3blBaeT, 4TO CHYMUTAET €e BONPOCOM JIOFMKKU, a He NPaBOBOro aHanmsa)
1, N0-BUANMOMY, OTKa3blBAETCS OT MOHMMAHUS CY>XXAEHUN O AENCTBEHHOCTU KakK
npenckasaHni GyayLmnx cnyvyaes NpUMeHeHMs HOpMbI B MOJb3y MHTepNpeTauum
TaknX CYXAEHUN KaK YTBEPXAEHUA O AUCMO3ULMOHHOM CBOWCTBE (toCTuuma-
6eNbHOCTN) HOPMbI — MHTEpPNpeTauuu, Nnpeanaraemoii E. bBynbirmieim: «Hopma
NEeNCcTBYeT, Korga oHa MOXET ObITb NPUMeHeHa B cyaax, rae npuMeHeHne o3Ha-
yaeT ee UCNoJsb30BaHne Ans 060CHOBaHMS cynebHbIX pelleHunin»’>. Kak cnpa-
BeASIMBO oTMeyvaeT E. BynbirnH, 910 B 60JblUEN CTENEHU COOTBETCTBYET UC-
NMosb30BaHMIO CJI0BA «OENCTBEHHbIN» B 0ObIAEHHOM 1 IOPUANYECKOM A3bIKax’®,
Mcxoas n3 noaodbHOro TonkoBaHuS, Bbicka3biBaHne «Hopma p aenseTcs nen-
CTBEHHOW» OyAeT o3HayaTb crnepyouee: «<Ecnn nmeloTca onpeneneHHble 06-
CTOATENbLCTBA (BbINONHEHME HEOOXOAUMbIX A1 MPUMEHEHUS NMPEeanochIsioK), TO
cyapbl 6ByayT NPUMEHATb HOpMY p»77.

B cBSI3M C BbILLEN3NOXEHHLIM CTAHOBATCA O4EBUOHLIMU HEAOCTATKN HE-
KOTOPbIX KPUTUYECKNX 0630POB NPaBOBOM KOHUEeNuun A. Pocca, B TOM Yncie aB-
TopcTBa lepbepta XapTa. Tak, XapT cpaBHMBAET KOHUEMLUMIO AeACTBUTENbHOCTH
A.Pocca ¢ TeMu «NMPUMUTUBHBIMU>» KOHLLEMNLNAMU aMEPUKAHCKNX MPaBOBbIX pPe-
anMCTOB, B KOTOPbIX YTBEPXAEHMS O NpaBax M 06593aHHOCTSAX paccMaTpUBaloTCS
KaK npenckasaHus OeincTeuin npaBonpuMeHuTenein’®. MNMpeacraBnseTcs, 4To
KoHuenums Pocca ropa3no 6onee CnoxHa, 4Yem Te «Chlpble» TEOPUN aMepUKaH-

7 E.BynbirMH NPpUBOAUT OTPLIBOK M3 NMUCbMA B CBOEN CTaTbe «[leliCTBUTENBHOE NPaBo
1 nNpaso AencTeylowee»: byabirvH E. B. 136paHHble paboTbl No Teopun n dunocodum npasa.
Crne., 2016. C.216.

7> Tam xe. C. 215.

® BynbirvH E. B. NMoHaTue pecTBeHHoCTU / nep. ¢ HeMm. M. B. AHToHOBa // M3BecTus
By30B. [TpaBoBeneHune. 2016. N2 4. C. 29.

7 3pecb nopapasymMeBaeTCca cocnaraTenbHOe HakJIOHeHWe, a He npeackasanue (Tam
xe. C.30).

78 XapT nuweT: «Ecnn He 6paTb BO BHMMaHME OTChIJIKY K Y4yBCTBAM M PACCMOTPEHUE
npaBoBOro npasuia kak “cxemMbl 06bSICHEHMA” N Kak OCHOBaHWS AN NpefckasaHus, aHanus
Pocca mano 4yem OTAM4aeTCcs OT ChipbIX (B @HMMMNCKOM OpUrMHane Mcnofib3yeTcs CNoBO
crude. — H. B.) TeOpuin aMepuKaHCKOro peann3ma, B KOTOPbIX YTBEPXAEHUSA O I0PUANYECKMX
npaBax 1 06893aHHOCTAX paccMaTPUBAIOTCS Kak NpeackasaHns OencTBuii oduumanbHbIX InLy»
(Xapt I". J1. A. CkaHpguHaBckuii peanuam. C. 235-236).
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CKOro peannama, 0 KOTopbix nuweT XapT. BepoaTHO, HeA0NnoOHMMaHne CBA3aHO
C TEM, 4TO XapT AeNaeT CnenyoLmii oLUMGOYHBIM BbIBOL, O CYLLECTBE KOHLEMLUN
Pocca: «[encrteutensHoe (valid) npaBo — 3TO Nogaarollasca npoBepke rm-
noTtesa o 6yayuiem noBeaeHun cynen n 06 ocobbix HyBCTBaAxX, KOTOPbIE UX
MOTUBUPYIOT»"®. icxoast n3 aToro, XapT BbiABUraeT ABa Bo3paxeHus: 1) npea-
ckasaHne B GopMe «3TO — OEeNCTBUTENIbHOE NPaBOBOE NPaBuio» HE UMEET
CMbICna B yCTax CyAapu, MOTOMY 4YTO CyAbsi Takmm obpa3om OyaeT coBepLuaTb
aKT NpuU3HaHus; 2) ecnu BHecynebHOEe NCMOJIb30BaHWE TaKOro YTBEPXKAEHUS SB-
naeTca npenckasaHnemM 6yayLiero noBeAeHns 1 4yBCTB CyAbW, TO OHO OO/KHO
OCHOBBbIBATbCS HA 3HAHWW TOrO, YTO CYAbW UCMONL3YIOT U MOHMMAIOT Takoe
yTBEpPXAeHMe B HenpenackasbiBaoweM cMmbicne?. Mo mHeHunto XapTa, Pocc He
Tam, rae Hago, NPOBOAUT Pas3rpaHNyYeHne BHYTPEHHErNO U BHELLHEro aCnekToB,
OWKnBOYHO paccMaTpmBas BHYTPEHHUI aCcnekT Kak 9MOLMU, a BHELIHUN — Kak
nosepeHne. C To4kM 3peHus XapTa, BHYTPEHHUA 1 BHELUHWUA acnekTbl pas-
nMYarTCHa TeM, 4TO coAaepXaT NPUHUUNMANBHO Pa3fINyHbIE TUMbl YTBEPX-
OEHNN: BHELWIHWE YTBEPXAEHMS O dakTe, ONUCbIBAOLLME COLMANbHYIO rpynny
N 9PPEKTMBHOCTb €€ NpasBuil, N BHYTPEHHNE BblpaXeHUd, NCMNOJIb3yEMble
ONs KPUTUKM B COOTBETCTBUKN C popManbHbIMKU 06pasLLaMn NoBEAEHNS (CTaH-
JapToMm), BKoYawoLwme B cebs BHYTPEHHME YTBEPXAEHNS, NOATBEPXAAOLLME
NPUHATUE CTaHOAPTOB. M3 KpUTMKK XapTa TakKe O4EBUOHO, YTO EMY HE BMOJIHE
y0anocb NOHATb, OTHOCUT N1 Pocc yTBepXAeHNs O OENCTBUTENBHOCTM Npasa
K BHELLHUM 1nn BHYTpeHHUM?. Tpexae Bcero, Pocc npeanaraet yTBepxaeHus
Bupa: «dupektnea [ aBngeTcsa OENCTBEHHbIM NpPaBOM». Takme yTBEpXOeHUs
B KOHUenuun Pocca npeaHasHavyeHbl NCKITIOYNTENBHO AJ19 BHELWHEro onvca-
TENbHOro AOKTPUHANBHOIO NCCNeA0BaHUS NpasBa B KHUrax u yiebHukax. Npea-
ckasaTtesibHas QYHKLUMS TakuUxX YTBEPXAEHUN Heobxoavma NunLlb ANt MPOBEPKU
rMNoTe3bl O CYLLECTBOBAHUM BHYTPEHHEN HOPMATUBHOWN NAE0N0rMN, KOTOpas
obycnosneHa nepexmnBaHnaMmn 0encTBuTeNnbHOCTU. JaHHas rmnoTe3a npoBepsi-
€TCH MO OTHOLUEHMIO K NMPaBOBON CUCTEME KaK KOrepeHTHOMY LLeSIOMYy CMbICHa
N MOTUBaALUMU, KOTOPOE MOXET CIYXUTb CXEMOI ANs MHTepnpeTauum Habopa
daKkToB peasbHOCTU MMEHHO Kak AENCTBYIOLLEN NpaBoBoOi cuctembl. OgHaKo
XapT, He BOaBascb B NogpobHOCTKN, NPOCTO npennaraeT OTOPOCUTh «CXEMbI
0b6bsAcHeHMsa». Kpome Toro, nHTepnpertaums XapToM 3MOUUIA Kak BHYTPEH-
Hero acrnekta npaBui NPeaCcTaBAsSeTCa HEKOPPEKTHON: BHYTPEHHMM aCcnekToM
npaswus ABNFETCSH MHTEPHANN3NPOBAHHAsS OMPEKTMBA, KOTOPas BbI3bIBAET Onpe-
neneHHble amoumn. B ceoem oTBeTe® XapTy Pocc cBA3bIBAET NPOTUBOPEUNS
NO3MLMIA CO CIIOXHOCTAMU nepesoga. Ho, NOMUMO UCKNIOYUTENIBHO JINHIBU-
CTUYECKMX NPOBAEM HEAOMOHUMAHUSA Mexay XapTom n Poccom, o4eBUaHO,
CYLLECTBYET 1 coaepaTesibHas CTopoHa NpobaeMbl: HEAONOHUMAHNE CBA3aHO
He TOJIbKO C TPYAHOCTSMU NepeBoaa, HO 1 C pasHbiMy GUNoCodCKUMIM Npeano-

7 Tam xe. C.235.

80 Tam xe. C.236.

8 Tam xe. C.238-240.

82 Pocc A. BanngHoCTb 1 KOHDNNKT MeXAY NMPaBOBbIM NMO3UTUBU3MOM 1 ECTECTBEHHbIM
npasom C.458-473.
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cbllkaMu, a Takxke C OLMBOYHBIM MOHUMaHWEM OTAESbHbIX ACMNEKTOB NPaBOBOM
KoHuenuun Pocca®.

OcobbIli MHTEPEC NpepcTaBnseT ToT GakT, YTO MOXHO NMPOBECTM Na-
pannenn Mmexay «BHyTPEeHHeN TOYKOW 3peHud» [ XapTa n TakuMu NOHATUSIMU
KOHUenuun A.Pocca, kKak «<HOpMatuBHasa UOE0NOrns» N «KOrepeHTHoe Lenoe
CMbIC/Ia 1 MOTUBaAUMN», @ TOYHEE, MEXAY NPUHATUEM, MPU3HAHUEM N KPUTUYE-
ckon pednekcuBHOWM ycTaHoBKo (critical reflective attitude)®* y I'. XapTa n kom-
OuHaumer MoTMBaLMKM (YyBCTBA) U KOrePEeHTHOrO LLeSIOro CMbIC/a 1 MOTMBaALMNA
y A.Pocca. Takum obpasom, u I XapT, n A.Pocc, 1 ckaHaOnHaBCKMUE peanncTbl
OCHOBbIBAOTCHA HAa OQHOM 1 TOM X€ MPUHLUMNE: HOPMATUBHOCTb MMEET OCHOBY
B peasibHOCTU, 3Ta OCHOBA ABNAETCH AMNUPUYECKUM PakToM, 8 UMEHHO — MNCU-
XOJIOTMYECKUM.

MHorpa nccnepoBaTtenm BbipaxalT MHEHME, COrMacHO KOTOPOMY KOH-
uenums A. Pocca 6amxke K aMepuKaHCKOMY, YeM K CKaHAMHABCKOMY NpPaBOBOMY
peannamy. OHM 0BOCHOBBLIBAIOT 3TO OCOOLIM BHUMAHUEM, KOTOPOE yAenseTcs
npeackasaHnsaM NoBeneHus npasonpumMmeHnTenei. NponsseneHHas HamMm pe-
KOHCTPYKUMS npeactasnieHnin A. Pocca HarnggHO NOKa3biBAET, YTO, HECMOTPS
Ha 3TO CXOACTBO, AATCKUM Y4EHbII 1 aMepuKaHckmne peanncTbl 6a3npyoTcs Ha
MPUHUMNManbHO pasnuyHbix ocHoBaHusax. KoHuenuma Pocca nogpasymeBaert,
4YTO NpepackasaTenbHas Teopus AENCTBEHHOrO nNpaBa NpeaHa3HayvyeHa ang
LOKTPUHANbHbIX UCCNeaoBaHui npaea 1 Bepudukaunum yTBEPXLEHNN O AeN-
CTBEHHOM MnpaBe B pamMkax AOKTPUHbI NpaBa — Takum ob6pa3om, BHMMAHME
K MpeackasaHnaM 1 K NPUMEHEHUIO Npasa cygamm n opuumnanbHbIMU T1LaMn
OrpaHMYeHO OYeHb Y3KOM 061acTbio U K TOMY XXe OCHOBbIBAETCS Ha NMONOXEHUSX
JIOrMYECKOro N03NTMBM3Ma O METOA0JIOTMN Hay4YHbIX UCCNeaoBaHUA. ITO OTAU-
YaeTcs OT uenen, npecneayembix B OCHOBHbIX TEOPUSIX aMEPUKAHCKNX MPaBOBbIX
peanucTtoB — Kak HOPMOCKENTUKOB, Tak 1 HakTOCKENTUKOB, — KOTOPbIE TaK U
MHadye obpallaloTcs K AesTeNbHOCTU NpaBonpuMeHUTeNnen ana onpeaeneHms
noHATMA npaea, obnactu opucnpyaeHumn. C Halen TOYKM 3peHuns, nNpaBoBas
KoHuenuusa Pocca ropasno 6nuvxe K ckaHOMHABCKOMY NMpPaBOBOMY peaninamy,
4yeM K aMepuKaHCKOMY, 1 BO MHOIOM B CBSI3U C TEM, Kakme POoJib U 3HAYMMOCTb
nPUOAKTCA NCUXOOTMYECKM pakTam 1 NCUXUKE JIIOAEN B LESIOM.

3aknio4yeHune. iccnegosaHne npaBoBoi koHuenuun Anbda Pocca — oa-
HOro M3 3HAKOBLIX NMPABOBLIX MblcnUTeNien XX B. — cNOCOBHO He ToNbKo 060-
ratnTb POCCUNCKNIA TEOPETUKO-NPaBOBOMN ANCKYPC, HO U NPenoCTaBUTb BCEWN
OTEeYEeCTBEHHON I0PUANYECKON HayKe HOBbIM MHCTPYMEHTapUn Ona U3yyeHus
npaea, KOTOpPbI MOXHO OyaeTt Hanbonee adPEKTUBHO NPUMEHNTL K POCCUIA-
CKOW NpaBOBOW AENCTBUTENIbHOCTU.

Ina Hagnexawero uccnenoBaHnua npaBoBon KoHuenuum A. Pocca He-
06X0ANMO OCYLLECTBUTb KOPPEKTHbLIN NepeBof, KOYEBbIX TEPMUHOB, KOTOPbIE

8 TMopgpobHee 06 aTom cM.: Holtermann J.v. H. “This Cannot Be its Meaning in the
Mouth of the Judge”. P.9-11.

84 Y10, MO CyTU, MOXHO paccMaTpuBaTb Kak aHanor 4yBCTBa CBA3aHHOCTU MPaBOM
B KoHUenumn Pocca. Cm. 06 aTtom: Shapiro S.J. What is the internal point of view? // Yale
Law School Faculty Scholarship. Faculty Scholarship Series. 2006. Paper 1336. URL: http://
digitalcommons.law.yale.edu/fss_papers/1336 (gata obpawieHus: 10.01.2018).
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o6o3Ha4valoT 6a30Bbl€ MOHATUS KOHLENUMN. Micnonb3yemMble yYeHbIM AaTckue
TepMuHbl gaeldende / geelden v gyldig / gyldighet npepnaraem nepesoauTb Kak
«0ENCTBEHHbIN / OEACTBEHHOCTb» N «AENCTBUTENbHbLIN / LENCTBUTENIBHOCTb>.
C Hawel To4kM 3peHus, Takor NepeBos HauyylwmnmMm o6pa3om nogyepkmBaeT
0COBEHHOCTN COOTHOLWEHUS COOTBETCTBYIOLWMX MOHATUIA B NPaBOBOW KOH-
uenuun A. Pocca.

XoTtenocb 66l 0c060 0TMETUTL cneayouee. Xota A. Pocc npu nccneno-
BaHMWN npaBa BO MHOIOM KOHLLEHTPUPYETCA Ha OEeATENIbHOCTM NpaBonpume-
HUTENen, 9TO He OOMKHO BBOAUTL B 3abNyXAEHWE; ero KoHUenums ganeka ot
KPaMHOCTEN rpyObiX pPeanncTUHeCKUX NOAXOA0B: YYEHbIN HE paccMaTpuBaeT
npaBo Kak pe3ynbTaT AeATeNbHOCTU NMPaBoONpUMEHNTENEN, XOTS 1 NPU3biBaeT
uccnenosaTb Takylo OEATeNbHOCTb A9 ONpeneneHns OeiCTBEHHOro npasa.
OOHUMM N3 KNKOYEBBLIX MOMOXEHU KOHUeNnuun A. Pocca aBAS0TCSA: NPU3biB
K NCCNea0BaHUIO NPABONPUMEHUTENBbHOM NPAKTUKM A8 U3YYEeHUs NpaBa; npes-
CTaBNeHVEe O MnpaBe Kak npexae BCero o AMpPeKTMBax npaBonpuMeHUTeNaIm
O NPUMEHEHUN CUNbl (NPUHYXAeHUs). OgHako nccnegoBaHne NPaBoONpPUMEHN-
TEeNIbHOW MPakTUKM HEOBXOAVMMO UCKIYUTENBHO ANa Bepudmkaunm yTBepx-
JEeHUIN 0 eNCTBEHHOM MpaBe B paMKax JOKTPUHAIbHOIO UCCef0BaHNA Npasa,
C NOMOLLIbIO Yero npeaJsiaraeTcyd NPoBePSATb rMNoTe3dbl O TOM, YTO BOCNPUHUMA-
eTca (nepexmnBaeTcs) NioapMU kak AecTBMTeNnbHOEe npaBo. Camo no cebe aein-
CTBUTEJIbHOE MpPaBO pacCMarpmBaEeTCs Kak paunoHanuaaumsa onpeneneHHblX
NCUXOU3NYECKUX NEPEXUBAHNMT (IMOLMN, UMMYNLCI, MOTUBLI). N3yyasa dakThbl
peanbHOCTN B paMkax OOKTPUHaNbHOrO MccnenoBaHmnsa npasa (Bepuduumpys
YTBEPXAEHUS O AENCTBEHHOM MNpaBe), T.e. n3dy4as noseaeHne niogemn, MoxHo
caoenartb BbIBOA O TOM, Ha 4YeM OCHOBbIBaeTca nogobHaa pauuoHanmsaums,
WHbIMU CNIOBaMun, 06 OCHOBaHMSX AeNCTBUTENBHOCTU NpaBa. MNonobHas «cynep-
amnupuyeckas» OEeNCTBUTENBLHOCTb NPOABAFETCS B PEaSIbHOCTU, B MOBEAEHUN
nopen Kak 4encTBEHHOCTb. Tak 3aMblkaeTCcs Kpyr B3aMMoOBOyCNOBIEHHOCTH
OOJIXKHOIO 1 CyLero B npase, KOTOPbIA B KOHLUenumn Pocca npencraer kak co-
OTHOLUEHVE AENCTBUTENBHOCTU U AENCTBEHHOCTM Npasa. C NOMOLLbIO AAHHOIO
noaxoAa yyeHblin Takxe npeogosieBaeT NPOTUBOPEYMS CYLLECTBYIOLLMX TEOPUI
WCTOYHWKOB Npasa 1 cyaebHOro ToNKOBaHUS, CBA3aHHbIE C TPAAVULIMOHHbBIM Oy-
asn3MOM JOJIKHOTO U CYLLLErO.

KoHuenuusa nenctemtenbHOCTM Npaea A. Pocca B co4eTaHum € ero ngesMmu
0 pedpopmMrpoBaHNM TEOPUU NpaBa U OOKTPUHANIBHOM (LOrMaTu4eckoM) uUc-
cnefoBaHUM NpaBa npepanosiaraeT oOLLEeTEOPETUYECKNE BbIBOAbLI HA OCHOBE
N3Yy4YEeHUS KOHKPETHbIX NPaBONOpPAAKOB 1M TakMm 06pa3oM OonmpaeTcs Ha pe-
a/IbHO CYLLIECTBYIOLLLIEE MOJIOXEHWE AN B KOHKPETHOM 0OLLECTBE, @ HE Ha 0bLLe-
TEopeTMYECKME NOJIOXEHWS, BbIpabOTaHHbIE B KOHTEKCTE MHbIX MPaBOMNOPSAKOB
n obuects. Kpome TOro, Aarckuini NpaBoBe[, YETKO pPa3fesfiieT HOPMbl U CyX-
LEHVS O HOpMax U NPUBMEKAET BHUMaHME K TOMY, YTO AOKTPMHANbHOE nccne-
JOoBaHVe OOJIKHO ONUChIBaTb CYLLLECTBYIOLLLEE MPAaBO, a He NbiTaTbCA CO34aBaTb
HOBbIE HOPMbI, CMeLLMBas ONNCaHNS PeasibHOro NMOJSIOXEHNs Aen N oUPEKTUBDI
MpPaBOBOW NOJIUTUKU.
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