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CooTHolleHNe npaBa 1 3akoHa B Poccun
KaK NICTOPMKO-IpaBoBasd npobiema
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B cratbe aHanmMsupyeTca BOIPOC O COOTHOIIEHMM IpaBa U 3aKoHa B Poccum B mcTopuko-
paBoBbIX uccnepoBanmsax XIX — navana XXI B. Boifenensr cnegytomne mpobmeMsr: pac-
CMOTpeHHUe MCTOPUM TOCYApCTBa ¥ MpaBa b0 KaK MCTOPUM IpaBa, mubO0 KaK UCTOPUK
3aKOHOJIATe/TbCTBA; IBOIOUA COOTHOIIEHM A ITpaBa U 3aKoHa B Poccum; XpoHOMOrmieckoe
OTIpefieTIeHIIE MTOSIBIEHISI TOHATHI «IIPABO» U «3aKOH»; KOPPEKTHOCTH MCITONb30BAHNS TEP-
MIHOB «IIPaBO» U «3aKOH» B YC/IOBMAX MHOTOBEKOBOTO Jiya/lu3Ma CBETCKOTO M 1[€pKOBHOTO
HOPMATMBHOTO PEryINpOBaHMA 00leCTBEHHBIX OTHOLIeHM. C IOMOIIbIO aHa/I3a YHUBEP-
CUTETCKNX yCTaBOB POCCUIICKOI MMIIEpUN BBIABJIEHO, YTO MPY M3Y4EeHUN POCCUIICKOTO Ma-
Tepuasa IPUMEHsIJICSA TEPMUH «MCTOPYS IIPaBay, a IPY U3yIeHNN 3apYOeKHOTO — «MCTOPUS
3aKOHOfIaTeNbCTBay. [Ioka3aHo 3HaYeHMe TPAAUIUN B UCCIEOBAHNU VICTOPUKO-IIPABOBOIL
Ipo6IeMaTHKy B COBETCKOE BpeMsi, HeCMOTPsI Ha MAEOIOTMYeCKe YCTaHOBKY. PackpbiBa-
I0TCs1 BOSMOYKHOCTY MCTOPMKO-TIPAaBOBOI HayKM: B KOMIUIEKCHOI OLleHKe MOHATHA «3aKOH»
C TOYKM 3peHMs 97IeMEHTOB (OPMaIbHO-IOPUANYECKIX UCTOYHVKOB IIPaBa; B IPYMEHEHUN
CUTYaTUBHOTO IIOAXO/Ia, MO3BOJIAIIIETO PAcCCMOTPETh BapMAHTHI IPUpPABHNMBAHUA IIpaBa
U 3aKOHA 11 MX TPOTUBOIIOCTAB/IEHNA; B PACCMOTPEHNN ITpaBa I 3aKOHa KaK COflep>KaTenbHO
CyOCTaHIMM M I0pUIMYecKOil (POPMBI; B BBIABIIEHUM OCOOEHHOCTEN POCCUIICKOI IIPaBOBOI
CHCTeMBI B KOHTEKCTe COYEeTaHMII «3aKOH — 0e33aKOHIe», «3aKOH — Ipasfar». [TokasaHo,
4T0 B Poccun mpu paspaboTke maHa npaBoBoit pedopmbl B 1990-e IT. chopmMmpoBanuch apa
mozixofia: Ha ouIabHOM YpOBHe IIpaBoBast pedopma CBOfMIach B OCHOBHOM K pedpopme
3aKOHOJIATeNbCTBA, A B TPY/AAxX MCCIefoBaTesNell paccMaTpyUBaIach Kak IMpoIecc M3MeHeHNA
[IPaBOCO3HAHUS YIEHOB POCCUIICKOTO 001eCTBa B KOHTEKCTE IPOBOAVMMON MIPABOBON MMO-
MUTUKN. BbIpaskeHa aBTOpCKas MO3UIUA, COITTACHO KOTOPOII MPEATIOUTUTE/NeH MMOCTeNHU
BapMaHT.

Kniouesvie cnosa: mpaBo, 3aKOH, KAHOHNYECKOE TIPAaBO, OOBIYHOE TIPABO, UCTOPUA IOCYAap-
CTBa U ITpaBa, MICTOPUKO-IIPaBOBas HayKa, YHUBEPCUTETCKIIA YCTaB.

1. BBC,T.[CHI/IC. HCCMOTPH Ha TO 49TO HpO6}I€MaMI/I COOTHOIIEHNA ITpaBa U 3aKOHA 3a-

HMMAKTCA B OCHOBHOM TE€OPETUKMU IIpaBa, HaHHbIﬁ BOIIPOC MOXXET ObITH paccMOTpEH
" C ICTOPUKO-IIPaBOBbIX HOBI/ILU/[f;[. Ero moxHO oTHecTM k pa3pAny BE€YHBIX, 3aBEIOMO
HEPA3pEUIVMbIX, TaK KaK OH 3aTparnmBaeT caMy CYUIHOCTDb ITPaBOBbIX aBneHuit. Vimenso
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paccMOTpeHMe COOTHOIIeHNMs IIpaBa U 3aKoHa B Poccuy Ha MICTOPUKO-IIPAaBOBOM Mare-
puaje IO3BOJIACT YBUJETh TEHACHLMM B Pa3BUTUU IIPaBa, IOHATb OCOOEHHOCTH IIpa-
BOTBOPYECKOTO U NPABOIPYMEHUTEIBHOTO IIPOLecca, 0ObACHUTD IPUYNMHBI IIPOBA/IOB
MHOTYX VHUIVATUB B IIPaBOBOII cdepe.

Bormpoc o cooTHOLIeHNN IpaBa 1 3aKOHA IO-Pa3HOMY pelllaeTcs B Pa3HBIX IPaBO-
BBIX TPAAMLVX U LIKOJIaX; 607Iee TOro, cama ero MoCTaHOBKA 1 CIIOCOOBI paCCMOTPEHNS
B 3HAQUUTEJIbHOI CTEIIeHV OIPefe/A0TCs POSHBIM S3BIKOM UCCIIEOBATENA U OTPACIIBIO
IOpUANYECKOJ HayKy, KOTOPOI OH 3aHVMMaeTCs. AHamM3 IUTepaTyphl IOKa3blBaeT, YTO
U3y4eHue JaHHOTO BOIIPOCa B OOJIblIIell CTEeIIeH) XapaKTePHO /IS OTe4eCTBEHHBIX MCCTIe-
moBaTesneil. AHIIMIICKUI SA3BIK, KaK 1 (ppaHIy3cKuit, peTyinpyet npobnemy (Pomarios
6. 1.; @apxyrnunos 2012), cMelas BHUMaHUe UCCIeloBaTeNell B MHble o0macTn. B do-
Kyce OKa3bIBAIOTCs pas/MyeHye eCTeCTBEeHHOTO U MMO3UTMBHOrO IpaBa/3akona (Russell
2000; Grabowski 2013), mpotuBocTtosime mnpaBa u Mopanu (Greenawalt 1987; Brand-
Ballard 2010). 3ti Tembl 06619HO 06Cy>KHatoTcs B pumocodckom koHTeKcTe (Kretzmann
1988; Campos 2014) 1 Ha cTpaHMLIAX XXYPHAJIOB, IIOCBALIEHHBIX (rIocopuu npasa uin
conyanbHoOl punocoduu. [laxe pasBepHYBLIAACS B 3apyOeKHOI I0PUMNIECKOI TuTepa-
Type ¢ 1970-X IT. JUCKYCCUA O COOTHOLIEHNM ITIOHATUI «IIpaBoBast pedopMa» 1 «pedop-
Ma 3aKOHOJIaTe/IbCTBa» CBEIach B OCHOBHOM K 00Cy»x/ieHnmIo BToporo repmuHa (Friedland
1975; Walker 1980).

B poccuiickoil Hayke MCTOPUM TOCYAAPCTBA U IIpaBa COOTHOILIEHME IIpaBa U 3aK0-
Ha BCe 0OJIbllle IIPYBJIEKAeT MCCIeoBaTeell, KOTOpble paCCMAaTpPUBAIOT €T0 B KOHTEKCTe
OIpefieNieHNs1 CoflepXKaHms TepMuHa «3akoH» (Cugoposa 2016), nsydenns ob6pasos bora,
naps u cygbu (Ilaiimapranosa 2009), paccMOTpeHMs PAa3IMYHBIX TOAXOH0B K PasBUTHIO
poccuiickoro 3akoHoBeneHus (Xo6nuksin 2016) u T. 1.

ITpoBopyuMas B Poccun B TedeHMe yrke HECKOIBKUX AECATUIETUI IpaBoBas pedop-
Ma HeIOCPEeICTBEHHO 3aTparyuBaeT BOIPOC O COOTHOLIEHNM TIpaBa U 3akoHa. Ilpu pas-
paboTke TaHa mpaBoBoit pedopMbl cHOPMUPOBATUCH [{BA MMOIXOA: TIEPBbII COCTOUT
B TOM, YTO IIpaBoBas pedopMa He MOXKET CBORUTCS TONBKO K pedpopMe 3aKOHOIATENb-
CTBa; BTOPOII IIpefi/IaraeT pacCMaTpuBaTh IPaBoOBble pepOPMBI KaK IIPOLIECC N3MEHEHNS
IIPaBOCO3HAHMA B KOHTEKCTE IIPOBOAVIMON NIPaBOBO MTONIUTUKY, IIPABOBOI UEONIOTHY,
«yKOpeHeHMs1» HOBBIX IIPABOBBIX LIEHHOCTEN 1 T.I.. B Ile/1oM, oljeHuBast NIpOieHHbII
IIyTh, MOXXHO KOHCTaTMPOBAaTh, YTO J/IsI POCCUIICKOTO OOLIeCTBa MPEAIOYTHUTENIEH I10-
C/Ie[JHIII BapUaHT.

2. OcHOBHOe MccnegoBanue. PaccMoTpeHme Ipo6ieMbl COOTHOLIEHYS IIpaBa 1 3a-
KoHa B Poccuy ckBO3b IIPU3MY MICTOPUY FOCYAAPCTBA U IIpaBa MO3BOJIAET BBIJEIUTD He-
CKOJIBKO BOXXHENIINX POOJIEM.

Bo-nepeévix, HeM30€>XHO BCTAaeT BOIIPOC O TOM, SIBJIACTCS JIU VICTOPUSA TOCYAApCTBa
u paBa Poccuy ucropueii npasa Wiy MCTOpKeN 3aKOHOJaTeNbCTBA. [JaHHas mpobiema
BO3HMKJIA ellle B Ieprof GOopMUPOBAHUA MCTOPUM TOCYAPCTBA U MpaBa KaK y4eOHOII
myicuuIiiHbl. B Bricowaiiine yrBepsxpenHoM IIpoekte 06 yupexpeHnnu MOCKOBCKOTO
yHUBepCUTeTa B yueOHOII IporpaMMme I0PUANYECKOro (aKy/lIbTeTa MCIOIb30BAIC KaK
TEPMUH «IIPaBO», TaK U TEPMUH «3aKOH». [Ipefmosaranocp u3ydeHue HaTypaabHBIX
¥l HAPOJHBIX IIPaB ¥ y3aKOHEHMII PMMCKOIT IpeBHOCTY U HOBOJI MMIIEpUY, BHYTPEHHUX
rocygapcTBeHHbIx mpas Poccun!.

! TIpoexr 06 yupexaerun MockoBckoro yHuBepcutera // MOCKOBCKIIT YHUBEPCUTET B BOCIIOMUHA-
HUSIX COBpeMeHHMKOB (1755-1917 rr.). M., 1989. C.32.
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B YuuBepcurerckom ycrase 1804 I. mpepnonaragoch usy4eHue InpaBa «3HaTHE-
IIMX, KaK IPEBHNUX, TaK Ul HOBBIX HAPOTOB»2.

VHTepecHble BBIBOABI MOXKHO CJelaThb IIpM aHalM3e YHUBEPCUTETCKOTO YCTa-
Ba 1863 r. B yueOHOM IITaHEe IIPEAIIONAraalich TPY VCTOPUKO-IPABOBBIX NVCLIVITIVHBL:
UCTOPMA BaKHENMIINX MHOCTPAHHBIX 3aKOHOJATEIbCTB APEBHUX ¥ HOBBIX; UCTOPUA PycC-
CKOTO TIpaBa; UCTOPUsI CIABAHCKUX 3aKOHOMATeNbCTB. EC/IM BCIOMHUTD, 9TO TaHHbII
YcraB jo/DKeH ObUI IIOATOTOBUTD KafIPbl [/ HOBOVL Cy/leOHOI CHCTEMBI, IIpefIo/IaraB-
IIell BbIHECEHVE PelleHMiI He TOJIbKO Ha OCHOBE 3aKOHOB (MMPOBBIE CYIbI, OKPY KHbIE
CYZBI, CyfeOHbIe Ta/IaThbl), HO ¥ KPeCTbAHCKMUX OObIYaeB (BOIOCTHBIE CYABI), TO MOXXHO
CUUTATD, YTO ObI/IA 3a/I0’KeHA TPAIMLINSL, COIVIACHO KOTOPOIL /11 IOHMMAaHMUSI POCCUIICKO-
T0 NIPaBOBOTO MaTepuana HeflOCTaTOYHO M3y4yaTh TONbKO 3aKOHO/laTe/IbHbIe ICTOUHUKHA,
TOTZIa KaK B OTHOILIEHMY 3apyOeXHOTo IIpaBa 9TO JOIYCKAIOCh.

AHanmu3 COBpeMEHHBIX y4eOHBIX IPOrpaMM ¥ y4eOHUKOB IOKAa3bIBAeT, YTO OOJIb-
HIMHCTBO M3 HUX IpeAIonaraeT U3ydeHMe UCTOPUM POCCUIICKOTO 3aKOHOHATENTbCTBA,
a He npaBa. Kypc 0ObIYHO BK/II0YaeT OCHOBHbIE HOPMATMBHO-IIPaBOBbIe UCTOYHUKIY, Ta-
kue Kak Pycckas IpaBpa, IlckoBckas cynHas rpamota, Cypeonuky 1497 n 1550 rr. v T. 1.
9T0 00yC/IOBIEHO IpobIeMaMy COKpalleHVsI BO MHOTYX BBICHIMX Y4eOHBIX 3aBeleHM-
X 4acOB Ha JAHHYIO JVICUVUIUIMHY (BIUIOTD JJO M3y4YeHN VICTOPUM TOCYAapCTBa U IIpaBa
Poccuu B TeueHMe OJHOTO CeMeCTpa), CIOKUBILENCST B COBETCKUI MePHOf, TPaJuLIel,
TPYLHOCTSIMU B OpraHu3aluy paboThl CTYEHTOB C HaMATHUKAMM OOBIYHOTO U LIEPKOB-
HOTO IIpaBa U T. .

B Hayke ucTopun rocygapcTsa 1 pasa [yaausM B IOHMMAaHUY [IPaBa U 3aKOHA U UX
COOTHOIEHM:A B Poccun nmposABuMcs y>ke B MepPBbIX CIIeNMalbHbIX ICTOPUKO-IIPABOBbIX
paborax. Tax, B 1835-1836 rr. 6bu1u usgansl aBa uccnenoanus: B Cankr-IletepOypre —
nepeBoj Tpyaa Voranna Osepca (1781-1830) «[IpeBHeriiiee pycckoe IpaBo B UCTOPU-
yecKoM ero passutnn» (9Bepc 1835), a B MockBe — pabora Anmekcanppa Peiira (1799-
1862) «OmbIT NCTOPUU POCCUIICKMX TOCYAPCTBEHHBIX U IPaXKAAHCKUX 3aKOHOB» (Peiin
1836). OgHaKo, KaK MOKa3bIBaeT aHAN3 TAbHENIINX ePEBOIOB PAOOT JAHHBIX ABTO-
poBs B Poccuu, aTi Ha3BaHUA MMeIN JOCTATOYHO NPOU3BOJIbHBIN XapakTep. Tak, usgaH-
Hb B 1840 1. emte oguH Tpyx V1. OBepca HasbiBancsa «YcTaBbl 1 ynpasneHne Hosropoga
B cpeniHue BeKa» (IBepc 1840), T.e. peup 1A 0 3aKOHOJATETBHBIX CTOYHMKAX.

IBepc paccmarpuBal npaso JpeBHell Pycyu Kak COBOKYIIHOCTb 0OBIYaeB, OTOBOP-
HBIX HOPM U «IIOJIOKUTETbHBIX 3aKOHOB», OTMeYasi, YTO C Te4eHMeM BpeMeHU HOPMBI,
JCXOAIIME OT TOCYIapCTBa, MOMY4aloT NpuoputeT. A. Peiill B 1ie1oM 3aMMCTBOBA cXe-
My pa3BMUTHUA NIPaBa, MCIOMb30BaHHYIO V1. 9BepcoM. OH yKasblBal Ha «HOPMbI IIPaBa,
ocBsateHHble 06braaeM» (Peitry 1836, 2) wau «HOpMbI B 06bruasx» (Perir 1836, 5), uccre-
IOBa/1 HOPMBI M3BECTHBIX JOTOBOPOB 1 MIPEAIIONATall, YTO P 0OIeCTBEHHBIX OTHOIIIE-
HUIL peryanpoBasca MpaBoM He jgourefmmux 1o XIX B. My HeMMCaHBIX ZOrOBOPOB. Tak-
JKe aBTOP yHe/lA/l BHUMaHNe LIePKOBHOMY IIpaBy. V. 9Bepca, cBoero npepiiecTBeHHIKA,
A. Peiiny riy60KO yBaKasl, OGHAKO CUUTAJI €T0 VICCTIOBaHMS TPYAAMU CKOpee UCTOPUKA,
yeM IOpUCTa, IO03TOMY CBOJ «OIBIT MCTOPUM POCCUIICKMX TOCYAAPCTBEHHBIX M I'PaXK-
HBAHCKMX 3aKOHOB» OH pacCMaTpUBA/ KaK IEpBBII YU4eOHVK 110 MCTOPUU POCCUIICKOTO

2 Ycra Vmmeparopckoro MOCKOBCKOTO YHUBEPCUTETA, TIPUHAT 5 HOsA6pst 1804 1. // BomocHu-
xoBa JI. M., Ye6orapes I. H. IIpaBoBoil CTaTyC YHUBEPCUTETOB: MCTOPUS ¥ COBPEeMEHHOCTb. M., 2007.
C.133.

3 Yumsepcurerckuii ycras 1863 r. CII6., 1863. C.6-7.
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mpaBa. BmecTe ¢ TeM o61iiee TOHMMaHNe ITpaBa IPUBEIO K TOMY, 4TO 1 B pabote A. Perina
3HAYUTEIbHOE BHUMAHUE YeNANOCh collanbHON uctopun. Ilpn atom ecnm ncxopms-
I1e OT TOCYyJapCcTBa HOPMBI 1 COeprKallllie X JOKYMEHTBI Ha3bIBa/lNCh KaK 3aKOHAMM,
TaK ¥ IPaBOM, TO HOPMbI MHBIX ICTOYHMKOB B TEKCTe YIIOMMHAJINCh TONbKO KaK IPaBo.
MO>KHO IIpeJIIONIOKNUTD, YTO IIOJTHOE OTOXK/ECTB/IeHNE [TpaBa U 3aKOHA B HA3BAHUY KHU-
'/l OTpaKano Ooblile HACTPOEeHNMs IlepeBofuyKa npodeccopa ®. MopolKIHa, UCIIONb-
30BaBIIETrO 5TY TEPMUHBI B IPEAUCIOBUY KaK IIOJTHbIe CMHOHMMBL, YeM caMmoro A. Peitiia.

Jlanee B MCTOPUKO-IIPABOBBIX MCCIENOBAHNAX MOXKHO BBIJJEIUTD CIEYIOIINe TeH-
IeHIVM B Pa3BUTUM IPOOTEMATUKIU COOTHOLIIEHNN [IPaBa 1 3aKOHa.

Tak, musBecTHbII McTOpUK poccuiickoro npasa V.]I. bensie (1810-1873) B 1850-
1860-e IT. B OCHOBHOM NCIIO/Ib30BaJl TEPMUH «3aKOH». B 1855 I. oH uspan pabory «Kak
IIPOHMMAJIY JABHOCTDb B PasHOe BpeMs M PYCcCKoe OOIIeCTBO B CBOEI XKVUSHM, Y PYCCKUe
3akoHbl» (Bensten 1855), B 1858 . — MoHorpadmyeckoe uccnegosanue «O HacmencTae 6e3
3aBELIaHNA 110 SPEBHUM PYCCKMM 3aKOHAM 10 YNIOXKeHus napsA Anekces Muxaiinosnda»
(BensieB 1858), B 1858-1859 IT. — KypC MCTOpUM PYCCKOro 3akoHofatenbcTBa (benses
1858-1859), a B 1860 . — crarbio «O BBI30BE B CY[ II0 PEBHIM PYCCKMM 3aKOHAM 10 Y7I0-
xeHns 1649 r.» (benses 1860a). OnHAKO OH IIOHVMMAJI, YTO U3yYeHUE POCCUIICKOTO IIpaBa
HEBO3MO>KHO 0e3 IIpUBJIeYeHNsI MaTepyaoB 110 IiepkoBHOMY npaBy (bensieB 1855; bensien
1856a) 1 OOIMHHOMY IIPaBy KPeCTbsIH, KOTOPOMY OH IOCBATHU/I CBOIO JOKTOPCKYIO JVC-
cepranuio (bensieB 1856b; bensie 1860b). Ilpumenenne V1. [1. BensieBbIM UCK/TIOUNTENBHO
TepPMMHA «MCTOPYS 3aKOHOJATE/IbCTBA» OBUIO OOYCIOB/IEHO IBYMsI OCHOBHBIMM IPUYM-
Hamu. IlepBad M3 HUX cOCTOANA B TOM, YTO YHMBEPCUTETCKMII ycTaB 1835 I. comepikan
pasMyYHbIe BAPUAHTHI MCIONMb30BAHNA TEPMIHA «3aKOHOAATE/IbCTBO». COIMacHo CT. 12 Ha
opupYecKux GakyabreTax IpenofaBaiich: «9HIMKIIONeNs Wi oblee 0603peHe cu-
CTeMbl 3aKOHOBEMIEHM, POCCUIICKIE TOCYNAPCTBEHHbIE 3aKOHBI, T.€. 3aKOHbI OCHOBHBIE,
3aKOHBI O COCTOSHMAX U TOCYapCTBEHHbIE YYPEXIEHNUA; PUMCKOE 3aKOHOJATElIbCTBO
U VICTOPUSI OHOTO; TPKIaHCKIe 3aKOHBI, 001111e, 0COOeHHbIe U MeCTHbIe; 3aKOHBI 671aro-
YCTPOICTBa M 6/1arOYMHMs; 3aKOHBI O TOCYAAPCTBEHHBIX MMOBMHHOCTAX 1 (uHaHCAX; 3a-
KOHBI IOJIMLIEVICK/e Y YTOIOBHBIE, @ TAaK)XKe Haya/ia OOIIeHapOJHOro IpaBoBefeHns (jus
gentium)*». O Bropoit npudnte cpasy nocne cmeptu V. [1. BensieBa nucan gpyroit usBect-
HeJNii UCTOPUK NpaBa JopeBonoonHol Poccun M. . Bnagumupckuii-bynanos, cun-
TaBIIWIT, yTo VBan [IMuTpueBud ObI1 60NbIIE ICTOPUKOM, YeM IOPUCTOM, TaK KaK B €ro
«JIeKMAX MO0 UCTOPUM PYCCKOTO 3aKOHOJATENIbCTBAa» MHOTME HOPUANYECKNE ITOHATUA
ObLIV He TOYHBI, @ MIHOTA U IPOCTO HEeIpaBIbHBI (cM. 06 aToM: Porynkus 2015, 60).

C 1870-x IT. poccmiicKme MCCIefoBaTeN CTalIM UCIONb30BaTh TEPMUH «MCTOPUSA
mpaBay. JlaHHbIIT IPOLIeCcC MOXKHO NMPOCIeRUTH 1o paboram M. @. Bragumupckoro-byna-
HoBa (1838-1916). B 1875-1877 rr. on uspan «KOHCIIEKT JIeKLINI 10 UCTOPUM PYCCKOTO
npasa» (Bmagumupckuii-bynanos 1875-1877), B 1880-¢ IT. HEOZHOKPATHO ITy6IMKOBAT
0030pbI ICTOPUKO-IIPAaBOBOIL /MTeparypsl (Bragumupcknit-bynanos 1882; Bragumup-
ckuii-bynanoB 1888; u pip.). I[ToHATME «MCTOPUS PYCCKOTO 3aKOHOMATENIbCTBA» OH VIC-
T10/Ib30BaJI TOTIbKO NPYU HAIIVICAHUY PelieH3MIA.

3BectHbie poccuiickue nctopuku mpasa B. V. Cepreesuy (1832-1910) u [I. 4. Ca-
MoKkBacoB (1843-1911) B xoH1e XIX — Havane XX B. UCIIONIb30BAIIN y’Ke TOTbKO TEPMIUH
«VICTOpMS TIpaBar», IpudeM 0coboe BHUMaHME YAEIsIOCh U3YYeHNI0 OOBIYHOrO IIpaBa

4 Vuusepcurercknii Ycras ot 26 utons 1835 r. Jlemonucy Mockosckozo yHusepcumema. [lara o6pa-
IeHns 8 oKTA6Ps, 2018. http://letopis.msu.ru/documents/2123.
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(manpumep, [I. 5. CamokBacos coctaBun u uspgan «COOpHUK OOBIYHOTO IpaBa cUOMp-
CKMX MHOPOJIIEB»”).

B coBeTckoe BpeMsi B CBA3MU C TOCIOACTBOM MO3UTUBYUCTCKOTO IOHMMAHUA UCTO-
pusi mpaBa QakTMYecKy NMpMpaBHYUBANACh K UCTOPUY 3aKOHOJATEIbCTBA, HO JCIIO/b-
30BaJICAI TEPMMH «MCTOpUA IpaBa». SIpKuM IpyMepoM ABIAETCA HAaydyHOe Hacjefue
OCHOBOIIOJIOKHMKA HayKu uctopuu rocygapcrsa u npasa CCCP C.B.JOmkosa (1888-
1952) (C.B.1OmkoB... 1989). Yxxe B 1926 r. on nsgan «VccnegoBanns 1o UCTOPUN PycC-
ckoro mpaBa» (FOmkoB 1926a), 1 3aTeM UCIIOIB30BABIIASICS UM TEPMIHOJOIMS COXpa-
HsUTAch. V3MeHeHUs IpON30LIIN TOMbKO Nocie Bennkoit OTedecTBeHHOI BOMHBI, KOTa
nosbinteHye pom CoBerckoro Corosa Ha MEXXYHAPORHON apeHe CIOCOOCTBOBAIO TOMY,
4TO JI/ISI B3aMMOJIEIICTBYI HeOOXOAMMO OBIIO M3y4aTh ICTOPUIO TOCYAAPCTBA U IIpaBa 3a-
PyOeXHBIX CTpaH, U II03TOMY ObUIa M3aHa «BceobIas MCTopus rocygapcTBa 1 IpaBa»
(Bceobmjas ucropus... 1947). BosHukIa Tpafguims U3y4eHns KOHKPETHBIX aMATHNKOB
pycckoro npasa. B wactHocty, C. B. JOmkoB Hamnucan crienyanabHble pabOThI, HOCBSALIEH-
uble Pycckoit ITpasge (Omxkos 1950) n Cype6unky 1497 r. (fOmxos 1926b). C 1952 1. Ha-
4asIoCch M3JJaHNe€ MHOTOTOMHBIX «[IaMATHMKOB pycCKOro npasa», CTAaBIIMX HACTOIBHON
KHUTOI HeCKOJIbKMX IOKOJIEHNUIT COBETCKUX MCTOPUKOB IIpaBa.

OTxof OT MO3UTMBUCTCKOTO IIOHVMAHMs IIpaBa IPOUCXOAMN OormesHeHHO. Tak,
B.C.Hepcecsui, nmubeprapHasi Teopusi KOTOPOrO OKasana 3HAUMTENbHOE BANMSIHME Ha
LIe/TYI0 IUIeSIY ICTOPUKOB IIPaBa, LOJIr0 He MOT OIYOIMKOBaTh CBOe 00OCHOBAaHME «pas-
NMMYeHMs IIpaBa U 3aKOHa». Y pelleH3eHTOB >XypHana «CoBeTCKoe TOCylapCcTBO 1 IIPaBO»
BBI3BAJIO PE3KYI0 KPUTUKY TOHMMAaHMe IIpaBa KaK IPMHIIUIIOB, IIPABIUJI ¥ HOPM JOJKHO-
O MOPsZKA [eICTBUTEIBHOCTH 1 3aKOHA KaK B/IACTHOTO BeJIEHNS, KOTOPOe MOXKeT ObITh
IIPaBOBBIM, €C/IU COOTBETCTBYET IIPaBy, M HEIPaBOBBIM. To1bko B 1979 1. 6b11M 01y6/mn-
KOBaHbI MaTepMasibl KPYITIOTO CTO/MA ¢ 00CyX/eH1eM IaHHbIX Borpocos (J/lamaesa 2008,
70-71).

B mocTcoBeTckuit nepuop, no crnpasegusomy 3amedannio H. H. Eppemosoii, cra-
JI0 3aMETHO CTpeMJIeHVe MCTOPUKOB IIpaBa OOHOBUTb KaK IIOHATHE, TaK U COmepKa-
HIe IIpefMeTa TeX MHCTUTYTOB, KOTOpbIe 10 9TOro 1160 BOOOIIe He pacCMaTpUBAIICh
B UICTOPUKO-IIPABOBOJI IMTepaType, MO0 CUMTANIUCh BTOpOCTelleHHbIMI. HensbexxHo
9TO 3aCTaB/ISUIO OOPATUTHCA K 3aKOHOJATENIBHBIM U TIPABOBBIM pedopMaM C TOUKI 3pe-
Hust ux pasnuunit (Edpemona 2016, 23).

AHanu3 cOBpeMeHHbBIX MCTOPUKO-TIIPAaBOBBIX MCCIE0OBaHMII MOKa3blBaeT CIefyo-
mee. Hanpumep, B 2012 1. B Poccuiickoit @epepanyn, coryiacHo JaHHBIM Bpicireli aT-
TEeCTAL[IOHHOI KoMuccuy npyu MuHucrepcTBe obpasopanus u Hayku Poccuiickoit De-
,uepaumm"’, 6b110 3ammuIeHo 20 gyccepTaLil 10 MCTOPUM TOCYAapCTBa U IIpaBa, U3 HUX
TOJIbKO B YeThIpeX B Ha3BaHUU MCIOIb30BAINCh TEPMUHBI «3aKOH», «3aKOHOIATEIbCTBO»
VM Ha3BaHMe KOHKPETHOTO HOPMAaTUBHO-IIPABOBOIO AKTA, B CEMU — TEPMUH «MCTOPU-
KO-IIPaBOBOII».

B 2013 r. 10 McTOpMM TOCYyAAPCTBA U IIpaBa OBUIO 3alMIIEHO 26 IMCCePTALIOHHBIX
paboT, 13 HUX TOIBKO B IBYX MCIIOJIb30BA/ICS TEPMUH «3aKOHOIATE/IbHOE PEryInpoBa-
HHUE».

5 C60pHIK 0OBIYHOTO IpaBa CUOMPCKUX MHOPOALEB / u3g. u npeauci. [I. 5. CamokBacosa. Bapirasa:
Tun. V1. Hockosckoro, 1876.

¢ Bsicmast arrecranuonHas komuccust (BAK) npu Munucrepcrse o6pasoBanus u Hayku PO. Jlata
obpaienns 12 Hos16ps1, 2018. http://vak.ed.gov.ru/.
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IlepenoMHbIM M IOKa3aTenbHbIM cTan 2017 1. Paciopsixennem IlpaBurenpcrea PO
oT 23.08.2017 Ne 1792-p «O6 yTBepKAeHUM IepeyHs HayIHBIX OpraHusanuii 1 o06paso-
BaTeNbHBIX OpTaHM3AIlNIi BBICIIETO 0OPa3oBaHMUsI, KOTOPBIM MPENOCTAB/SIIOTCS TpaBa,
npenycMoTpeHHsle a63. 24 11. 3.1 ¢1. 4 OenepanbHOro 3akona ot 23.08.1996 Ne 127-D3»7
6b11 yTBepkzieH [lepedennb u3 19 By30B 1 4 Hay4HBIX OpraHU3alNil, KOTOpPbIe MOTYT Ca-
MOCTOSITEJIBHO IPUCY)KJJATh yYeHbIe CTEIIeHY KaHAMAaTa M JOKTOopa Hayk (ceiiyac meii-
CTByeT pefiakiys ot 27.08.2018). [JanHoe PacniopsikeHme JOIOMTHIIO CKIabIBAIOLTYIOCS
B pamMkax MI'Y nm. M. B. JlomoHocosa n CII6I'Y cucteMy npucyX/jeHNns y4eHbIX CTee-
Hell 6e3 yTBep)xeHNs Bpicureit artecTanyonHoit koMuccueit npu Ilpasurensctse PO.
ITo crapoit cucreme B 2017 I. 6BUIO 3aLINIIEHO IATH JVICCEPTALMIL II0 MCTOPUU TOCY-
mapcTsa 1 mpasa Poccun, U3 HUX B BYX UCIIONb3YIOTCA TEPMUHBI «MICTOPUKO-IIPABOBOIL
aHa/N3», «MCTOPUKO-IIPaBOBOE VICC/IEOBAHNEe», B IBYX pacCMaTpUBaeTCA UCTOPUA 3a-
KOHOJIaTe/IbCTBA U B OJHOM — MHCTUTYT IOPUIMYECKOI OTBETCTBEHHOCTH 3a HAaJIOTOBbIE
NpaBOHapylleHus B poccuiickoM npase XVII — navana XX B.

Takum 006pa3oM, COBpeMeHHbIE HOPUCTBI B I€IOM HPENIOYUTAT HMPOBOAUTH
VICTOPUKO-IIPaBOBble MCC/IEIOBAHM, HE OTPAHUYNMBAACh MCTOpUEN 3aKOHO[ATENbCTBA.
OrpoMHBIII IPOPBIB B IOC/IEAHUE TOABI CAE/IAH B U3Y4eHNN OOBIYHOTO IIpaBa HapOJOB
Poccuu B pasHble a110XM, CyeOHBIX pelleHNiT, MISMeHEeHsI IIPAaBOCO3HAHMSI POCCUIICKOTO
001I1ecTBa B pe3y/IbTaTe MIpOBeIeHNs IIPAaBOBBIX pepOpM U T.II.

Bo-emopuix, Ha COOTHOLIEHE IIPaBa U 3aKOHa HeOOXOVIMO CMOTPETDb KaK Ha IPo0-
7IeMy ICTOPUYECKY10, UCXOZS U3 TOTO, YTO pa3/IMYHble 3MOXY TOPOXK/al CaMble pa3HoO-
obpasHble COUeTaHS.

P. A.Poma1oB mpeioKun Nepuofu3saniio M3MeHeH!IT COOTHOILIEHN A TpaBa 1 3a-
KoHa B Poccuy, coCTOAIIYIO U3 IIATY 9TAIIOB: 1) 3aKOH 0003HaYa1 00bIYHOE IIPABO, a IIpa-
BO — YKasHoOe IIpaBo rocynaps ([IpesHss Pychb 1 ynenbHblil Iepyuof); 2) 06bIYHOE IPaBoO
CTaJIO BBITECHATHCS YKa3HBIM (HAaHHBII IIeprof YeTKO He 0003HaueH, HO, BUAVIMO, pedb
upgetr o MockoBckoit Pycu); 3) rocrofcTBo 3akoHa, KOTOPBIl TBOPUT BO/IA TOCYAAPH,
Ho npu fuddepeHIay 3aKOHOB U 3aKOHOJATeNbHBIX akToB (Poccuiickas uMmnepus);
4) paccMOTpeHMe TmpaBa I 3aKOHA KaK TOXK/IeCTBEHHbBIX MOHATHUIL, BBeeHIEe IPUHI[UIIA
00111e06513aTe/IPHOCTY 3aKOHA (COBETCKOEe BpeMsi); 5) coBpeMeHHbII nepuoy (Pomaios
2007).

JlaHHBIIT IOXON ITIOKa3bIBaET, YTO IpobIeMa COOTHOLIEHNS IIpaBa U 3aKOHa He pas-
pelnMa pa3 U HaBCer/a, el Hy>KHO 3aHMMAThCs MOCTOSIHHO C yYeTOM Pas/INYHbIX (ak-
TOPOB Pa3sBUTHA IIpaBa U IOPUCTIPYAEHIIUN B KOHKPETHBIN UCTOpIYecKnit mepuoy. Tak,
0ecCMBIC/IEHHO M3Y4YaTh MICTOPUIO POCCUIICKOTO IpaBa 3IOXM «BEIUKUX peOpM» TONb-
KO [10 HOPMaTMBHO-IIPABOBBIM aKTaM, TaK KaK 0e3 CyZeOHOI PaKTHUKM, 6e3 0OBITHOTO
IIpaBa, KOTOpOe ObIIO IOJIOKEHO B OCHOBY PELIEHNIT BOJIOCTHBIX CY/IOB, HEBO3MOXKHO
TOBOPUTH O ITpaBoBOM Matepuane 1860-1870-x IT. B mpMHIUIIE.

bonb1ioit nHTEpec B CBA3Y € 9TUM IIPefCTaBIAeT IepBOe IOCTCOBETCKOE JecATHIe-
Ty, Korna popMMpoBaIach HoBasl paBoBast cucrema Poccuu. B 1996 1. onmy6mmkoBaHa
KOJ/IEKTVBHAsI MOHOTpadumst «J[pamMa pOCCHMIICKOTO 3aKOHa», B KOTOPOIl MPUMEHSTUCDH
TaKJe TePMUHBI, KaK «BOJHA 3aKOHOB», «COIIPOTVBJIEH)E 3aKOHY», «KPU3UC 3aKOHa»,
«OTBeprKeHIe 3aKOHA 00IIeCTBOMY, «<KOH(IMKT 3aKOHA U 001eCTBa», OFHAKO IIPU 3TOM

7 3aKoHbI, KOJIEKCHI 11 HbIe HOPMATUBHO-TIpaBoBble akTbl PO, Jlata obpamenns 12 Host6ps, 2018.
http://legalacts.ru/doc/rasporjazhenie-pravitelstva-rf-ot-23082017-n-1792-r-ob-utverzhdenii.
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NIPU3HABANIOCh, YTO BCE ITU SBJIEHNS Pa3BUBANINCh B PaMKaX HavyaBIIeiics IPaBOBOIL pe-
dbopmbl, HOCAIIIEN IBHO MO3UTUBHBII XapakTep (Tuxomupos u ap. 1996).

B-mpemvux, B ICTOPUKO-TIPaBOBOJI HayKe HET OJHO3HAUYHOTO OTBETA Ha BOIPOCHI
0 TOM, 4TO TAKO€ 3aKOH, UTO TaKOe IIPaBo U B KaKle XpOHONIOTMYeCKIe IepPUOJIbI OHM I10-
ABIA0TCA B Poccun.

OO11en3BeCTHO, YTO IIOHATVE «3aKOH» JICIIO/NB30BA/NOCh B PYCCKO-BU3AHTUIICKIX
noropopax 911 u 944 rr. B nepBoM JOroBope — B Y€THIPEX CTaThAX (ct. 1, 4, 5, 15)8, BO
BTOpOM — B iByX (CT. 6 1 9)°. OfHaKO MHEHMS O TOM, YTO [IOAPA3yMEBAETCS IIOJ] JAHHBIM
TEePMMHOM, Pa3INIaloTCs.

BonbIMHCTBO NOPEBOMIOLMOHHBIX M COBPEMEHHBIX MCCIEJOBaTeNeil CBA3BIBAIOT
[IOHMMAaHKe C/T0Ba «3aKOH» ¢ obpraaem. ITo muennio B.J1. CepreeBuya, coBa «3aKOH»
U «TIOKOH» AIBJIAIOTCS OTHOKOPEHHBIMU. «KOH» — 3TO TpaHuUIA MEX]y Ha4a/lOM U KOH-
oM, npeziert. Ho B m060M cirydae OH CYMTall, 4TO 9TI CI0Ba 0603HavarT o6bruan (Cep-
reesuy 2004, 11). Ina B. A. TomcuHOBa «3akoH» B foropopax Pycu ¢ Busanrtueit — aro
YCTHBII OObIYall, MIMEBILVIT YCTONYMBBI XapaKTep C TOUKY 3peHNs NPU3HAHUA KHDKe-
CKOIJ BJIACTBIO, a «IIOKOH» — 00bruait Hapopa (Tomcuuos 2009, 4). A.B. CumopoBa cuu-
TaeT, YTO IOf] 3aKOHOM B I'PeKO-PYCCKMX IOTOBOPaX IMOHMMAaINCh IIpaBula MOBEJEeHNA,
KOTOpbIe VICXOM/IN OT TOCYAAPCTBEHHON BIIACTH, HO 6a3MpOBaIICh Ha 00bIYasIX, OfHA-
Ko ¢ KpemenneMm Pycu TepMuH «3aKOH» Ha HECKOTIbKO BEKOB JICYe3 M3 CBETCKOTO IIpaBa
(Cupmoposa 2016, 280).

K coxanennto, He Tonbko B JIpeBHelt Pycu, HO U mosgHee TepMMUH «3aKOH» IIPO-
IO/DKaJ OCTABAThCS JOCTATOYHO PA3MBITBIM, YTO O0YC/IOBINBAIOCH L{e/IbIM PSIIOM IIPK-
uyH. OTCYTCTBOBAJIO I0PUAMYECKOE OIIpefie/ieHe 3aKOHa. B ycmoBusax abcomoTHOI Mo-
Hapxun, bopMupoBaHKe KOTOPOI Hauaoch B KoHile XVII B., 3aKOHBI U pacOpsDKEHMSI
MOHapXa II0 I0pUANYECKO cute GaKkTuecKu MpUpaBHUBAMICE APYT K Apyry. IlpaBu-
tenbcTBytoumii CeHar, koropomy ¢ Hadama XVIII B. 6bi1a epenana QyHKIMs 06HApPO-
TOBaHMsI 3aKOHOB, TO/DKEH OBl «BEPUTh» TOMBKO HOPMATHBHO-IIPABOBBIM aKTaM, CO0-
CTBEHHOPYYHO IOJIVICAaHHBIM uMiepatropoM (/lanresa 2013, 131).

XIX B. TOXX€ He IpUHEC ACHOCTU B JJAHHOM BOIIpOCe, X0TA 1 suBaps 1810 1. B Kave-
CTBe 3aKOHOCOBEIIATe/IbHOTO OpraHa ObUI OTKPBIT [ocynapcTBeHHbIT coBeT. PaccMmoTpe-
HIle HOPMaTMBHO-IIPaBOBOTO aKTa B IOCYAapCTBEHHOM OpraHe, KOTOPBIJ M3Ha4Ya/lIbHO
sapymbiBanca M. M. CriepaHCKMM KaK BepXH:A MajaTa poCCUIICKOTrO MaplIaMeHTa, CTalo
OJJHUM V3 IPM3HAKOB 3aKOHA.

TonbKo ¢ yIpexzieHneM poCCUiicKoro mapnaMenTa B 1906 I. mosABwmIach mpo3pad-
HOCTb B 3aKOHOJaTe/IbHOM TIpoliecce.

JMCKyCCMOHHBIM CYMTAETCA M BOIPOC O TOM, KOrfia B Poccum nmosBUICA TepMUH
«1paBo». YacTb mccneoBaresnell CBA3BIBAIOT €T0 C «IIPaBfoi» U IO3TOMY JaTUPYIOT
€ro BO3HUKHOBeHMe cepenyHoii XI B., Korja Hayanoch coctasieHne KpaTkoit pefaxkimn
Pycckoit IIpasanr (Ilaiimapmanosa 2009, 117); apyrue — COOTHOCAT CJIOBO «IIPaBO»
¢ popmmpoBanueM abcomTHOI MoHapxuy B Poccun, T.e. ¢ koHnom XVII — navanmom
XVIII B., KOT/ja 3aKOH CTAHOBUTCSI €AMHCTBEHHBIM ICTOYHIMKOM IIPaBa, a 00bIYayl TePSIOT
3HaueHne ¢akTopa ob6pasoBanus npasa (Pomaros 2015, 631).

8 Nlorosop Pycu ¢ Busanrueii 911 r. // Tlamsatauku poccuiickoro npasa. B 35 1. T.1. ITamaTHuMKY
npasa JIpeBHeit Pycu: yue6Ho-Hay4yHOe ocobue / mox pex. P.JI. Xayaryposa. M., 2013. C.407-412.
® Ilorosop Pycu c Busaurueit 944 r. // Tam sxe. C.413-421.
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B-uemeepmuix, ceppe3Hoil mpo6IeMOIl, Kacawleiicss COOTHOIIEHMsI TIpaBa U 3a-
KOHa, B MICTOPUKO-TIPABOBOI HayKe fB/IAETCA MCIOIb30BaHME COOTBETCTBYIOIUX Tep-
MIHOB B KOHTEKCTe€ MHOTOBEKOBOTO COCYILeCTBOBaHU:A B Poccum AByX HOpMAaTMBHBIX
CUCTeM — TOCYIApCTBEHHOI U LiepKoBHOI. Hampumep, faxke caMo Ha3BaHME OJJHOTO
U3 BOXXHBIX UCTOUYHMKOB BU3AHTUIICKOTO Mpasa VI B. H. 3., 3aMCTBOBaHHOTO U3 Busasn-
TUIICKON MMIIEpUM BMeCTe C XPUCTUAHCTBOM, — HOMOKaHOHA, — TOKa3bIBajIO COCYILe-
CTBOBaHIE 3aKOHA CBETCKOTO I 3aKOHA IIepKOBHOTO.

CormacHo ofHOI U3 BepCUil, UMEHHO XpUCTHaHu3anua Pycu npusena K ToMy, 4TO
rOCylapCTBEHHas BJIACTb IepecTajla MCIO0/Ib30BaTh TEPMIH «3aKOH», YTOOBI He IIPOBO-
IWTD Iapauteny ¢ 3aKOHOM BOXXbMM, U OSABUIIOCH MOHATHE «IIpaBna» (Pycckas IIpas-
Ia).

Opnako B MoOOM cydae IIOCTeNleHHO B Poccyuy BosoOmajjana TeHIEHIVS IIpyUMe-
HEHMs C/I0Ba «IIPaBO» U B CBETCKOM, U B IIlepKOBHOM KOHTeKCTax. Tak, B Hayasme XVIII B.
usfaHa y4eOHas OorocimoBckas KHura «Scientia Sacra (Hayka cBseHHass B 60rocnos-
CKMX COCTS3aHUAX, 110 YueHuIo cBATOI LlepkBu BocTouHol, CBaToro IIncanus, co6opos
1 OTLOB, YMO3PUTENHHO U C CONPOBOXKIEHNEM IIPOTUBHBIX MHEHUIA, U3/I0KEHHAA B MO-
CKOBCKOI Komneruu naps [letpa AnekceeBnya)» ®eodmmakra (1670-e rr. — 1741 r.),
B Mupy ®enopa JleontbeBndya Jlonmatuuckoro. B orpene «O mpase u NpaBegfHOCT» OH
M3IOKM/T Hayaja CBETCKOro u uepkoBHoro mpasa (Peodmmakr 1706-1710). B 1798 .
6Ob11 M3aaH ykas Ceareliniero CHHOZA, COIVIACHO KOTOPOMY B [yXOBHBIX aKaJeMVsIX IS
6OTOCTOBCKMX K/TACCOB OBLIN BBEfIeHbI TaKVie HOBbIE ITPEAMETDI, KaK TepMEeHEBTUKA, LIepP-
KOBHasI MICTOPYS, ITAaCXaIyisl, TACTBIPCKOe 00roc/ioBue ¥ KaHOHWYecKoe IpaBo (CMUpHOB
1855, 296).

B cT.6 YcraBa myXxoBHBIX KOHcucTOpuit 1841 r., mpu mepedyucieHUN UCTOUYHUKOB
eliCTBYIOLIEro IpaBa Pycckoil mpaBoCIaBHON LiepKBY, 3akoH boxknmit ObUT yKa3aH Ha-
PaBHe C MMIIEpATOPCKUMM yKasamy 1 omnpegneneHuamu Cearerimero CuHoOAa, a Takxe
JEeICTBYIOLVIMI TO3UTUBHBIMY 3aKOHaMu ',

Ha coBpeMeHHOM 3Tale CyIeCcTByeT MHEHMeE, YTO KOHLIENILMA JIeIeHNA 3aKOHOB Ha
[IPaBOBBIE U HEIIPABOBBIE, a TAK)KE BOCIIPHATIE TIpaBa KakK Mepuia 1obpa 1 CripaBemin-
BOCTU UMEIOT T€OIOTMYeCKIie KOPHY, alle/IMPYIoLIye K TOHATII0 boskecTBeHHOII O/1aro-
maTtu 1 60pb6bI o6pa co 3moMm (Pomarios 6. f.).

B-namwix, eciu UCTOPUK IIpaBa He BCTaeT Ha ONPENENeHHYI0 TEOPETUIECKYIO TO0-
3MIIMIO TIO BOIIPOCY O COOTHOLIEHUN TIPaBa I 3aKOHA, OH MMeeT IIaHC BCeCTOPOHHE pac-
CMOTpeTb JJaHHYIO TpobeMy. B 9TOM c/iydae K 3aKOHY C/lefiyeT IIOJONTH KaK K 9JIEeMEHTY
dbopManpHO-IOPUANYECKUX MCTOUHMKOB MPaBa; COOTHOIIEHME TIpaBa 1 3aKOHA MOXKET
OBITH IIPeCTABIEHO KaK COlepyKaTe/lbHas CyOCTaHIuA 1 opudecKast Gopma; IOsIBIIs-
€TCsA BO3MOXXHOCTDb NIPMMEHEHNA CUTYaTUMBHOTO MOAXOMA, MO3BOJIAOIIETO IPU OIpesie-
JIEHHBIX YC/IOBUAX paccMaTpyUBaTh IPAaBO M 3aKOH KaK TOXK/€CTBEHHbIE MOHATHUS, & IPU
APYIMX — KaK IPOTMBOIOJIOKHBIE VU pasHble; CTAHOBUTCS 0OOCHOBAHHBIM BbIJie/ie-
HIe 0COOEHHOCTEN POCCUIICKOI IIPaBOBOI CUCTEMBI, COCTOSIIUX B TOM, YTO B 3aI1aTHON
Ky/IbType 3aKOHY, KaK IIPaBWJIO, IPOTMBOCTOUT Oe33aKOHME, a B PYCCKOIl — IIpaBfa,
CIIPaBeINBOCTD, COBECTD.

3. BeiBoabl. COOTHOIIEHNE IIPaBa U 3aKOHA BIIOJIHE MOXKET PacCMATPUBATbCS KaK
JICTOPUKO-IIpaBoBas Ipobema.

10 VeraB gyXoBHBIX KOHCUCTOPHIL, yTB. 27 Mapra 1841 1. CII6.: CunonanpHas Tunorpadus, 1841.
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Ha mpoTspkeHun 607plieit 4acT POCCUIICKOI UCTOPUM TIPABO U 3aKOH He CUMTa-
JIUCH TOXK/IECTBEHHBIMM MOHATISAMM. ITO OBIIO CBS3aHO: C APaJUIeNbHBIM CYIIeCTBOBA-
HIIeM TOCyapCTBEHHO-TIPABOBOII 1 IIepKOBHOI HOPMaTUBHOI CUCTeM; C OTPOMHBIM 3Ha-
JeHVeM IIPAaBOBBIX 0ObIYaeB B )KM3HEEsATEbHOCTI KPECThsIHCKOTO HACeTIeH s, @ TaKXKe
KOPEHHBIX MAJIOYMC/IEHHBIX HAPOJIOB, KOTOPBIX 0 1917 I. B pOCCUIICKOI IIPaBOBOI CHUC-
TeMe Ha3bIBa/IV MHOPOAIIAMI; C He3HAYNTETbHO POIbI0 3aKOHOB B XKVI3HIU POCCUIICKOTO
006111ecTBa, TaK KaK Ha MPOTSDKEHNM BEKOB 3HAYMTE/IbHAsL YaCTh HaceNeHNsI 3aKOHOB He
3HaJIa U He MOIJIa 3HATh B CBS3M C HETPAMOTHOCTBIO U CYIL|eCTBOBABILEI CHCTEMOII OOHa-
POAOBaHNUA HOPMAaTUBHO-IIPABOBBIX AKTOB.

B coBerckuit mepuox ¢opManbHO IPaBO U 3aKOH OKAa3ajVCh IPYPABHEHbI APYT
K IPYTY, HO (paKTU4eCK! 3TOro He ObUIO. VIX OTOX/IECTB/ICHUIO IPEIATCTBOBAMN He-
CKOJIDKO IIPMYVH: BO-IIEPBBIX, 3aKOHOB CYILIECTBOBAJIO HEMHOIO (HallpuMep, 3a Becb
1978 1. B CCCP 6b110 IPUHATO HECATb 3aKOHOB); BO-BTOPBIX, Ba)KHAS POJIb B CUCTEME
COIMa/IbHOM PeTy/IANY OTBOAMIACH HOpMaM KOMMYHMCTUYIECKOV MOPasIy; B-TPETbUX,
HOPMBI TIO3UTVBHOTO IIpaBa MeperIeTauCh C TapTUIHBIMU IIOCTAaHOBIEHUSMIL.

Ha coBpemeHHOM 9Tame gaHHas mpobemMa yMeeT Oonblilee 3HaYeHNE, TaK KaK Ha-
Onmropatommuiics B mociaefHye 25 yieT, mo o6pasHomy Buipakennio 0. A. Tuxomuposa, «3a-
KOHOJJaTe/IbHBIN 6yM» OCTABUI HOBbIE BOIIPOCHI, TPEOYIOIIie paspeleH sl
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The article analysis a question about the ratio of law and lex in Russia in historical and legal
researches in 19-20™ centuries. The following issues are highlighted in the article: considera-
tion of history of state and law or as a history of law; evolution of ratio of law and lex in Russia;
chronological definition of the emergence of concepts “law” and “lex”; correctness of the use
definition “law” and “lex” in the context of the centuries-old dualism of secular and ecclesias-
tical regulation of social relations. By analyzing university charters of The Russian Empire, it
was revealed that the term “history of law” was used in Russian materials, but abroad the term
“history of legislation” was used. The article shows the importance of tradition in studying
historical and legal issues in soviet time, in spite of ideological attitudes. The possibilities of
historical and legal science in the complex assessment of the concept of law are shown from
the point of view of elements of formal legal sources of law, the use of a situational approach,
which allows to consider options for equating law and lex and opposing them, considering
law and lex as a substantive substance and legal form, identifying features of the Russian legal
system in the context of the combinations “law-lawlessness”, “law-truth”. The article shows that
in the 1990s in Russia, when the plan of legal reforms was in development the two approaches
revealed : either legal reform was limited only to legislative reform, or was viewed as a process
of changing legal awareness in the context of legal policy, legal ideology, “rooting” of new legal
values, etc. The author's position is expressed that the last opinion is more preferable for Rus-
sian society.

Keywords: law, lex, canon law, customary law, history of state and law, historical and legal sci-
ence, University Charter.
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