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BnusHue KOHCTUTYIMIOHHOTO IPaBOCYAUS
Ha HA/IOTOBYIO CHICTEMY ¥ BO3MO)KHBIE Ty TH
NOBBIIIeHNs ero 3¢ PEeKTUBHOCTI

E. B. Tapu6o

Koncrurynmonnsiit Cyz Poccnitckort @emeparny,
Poccnitckas Penepanns, 199000, Cankr-Ilerep6ypr, Cenarckas 1., 1

s uuruposBanmss: Tapn6o, Esrennmit B. 2018. «BimusiHue KOHCTUTYLMOHHOTO IPaBOCYAMs Ha
HAJIOTOBYIO CUCTEMY ¥ BO3MOXXHbIE IIyTU IIOBbILIEHVs ero 3ddektuBHOCTI». Becmuuk Canxm-
Ilemepbypeckozo ynusepcumema. IIpaso 3: 343-352. https://doi.org/10.21638/11701/spbul4.2018.305

B cTarbe paccMaTpuBarOTCA BOIIPOCHI, CBSI3AHHBIE C yYacTHEM KOHCTUTYLMOHHOTO MPaBo-
CyIMA B paspelleHNy Ipo6jieM HaJIOrOBOrO 3aKOHOJATeIbCTBA U IIPaBOIPYMEHEHA. ABTOD
yKa3pIBaeT Ha HEOOXOAMMOCTD aHa/lIu3a IPUYNMH U YCIOBUIL, KOTOPbIe IIPUBORAT K CHIDKe-
HUIO WIN, HA060POT, K IOBBIIIeHNI0 BoBledeHHOCTY KoHcTurynnonHoro Cyna PO B pere-
HJIe YKa3aHHBIX Ipo6ieM. ABTOP OTMeYaeT, YTO Ha COBPEMEHHOM 3Tarle IIOTOXMUTeNbHbIN
3¢ deKT OT BBefeHNs 00513aTeNbHOTO JOCYAeOHOr0 06>KaOBaHNS PelIeHNIT HaJTOTOBbIX Op-
TaHOB, BRIPA3MBIINIICA B CHYDKEHUH KONIMYECTBA PACCMATPUBaEMbIX CyZlaMy HaJIOTOBBIX CIIO-
poB, npumennTenbHo K Koncrurynuonnomy Cyny PO ucuepnan ce6s, B TOM 41c/ie B CBA3K
C BHOBb HAMETHBIINMMCA POCTOM KOH(IMKTHOCTM B Hamorosoit chepe. Cpegu $haxTopos,
CIIOCOOCTBYIOLIMX POCTY KOHQIMKTHOCTM B HAJIOroBOi cdepe, aBTOpP BbIAE/AET: HECBOE-
BpEMEHHbIE U3MEHEHNA HAa/IOTOBOTO 3aKOHOMATENbCTBA, HEJOCTATOYHYI0 AKTUBHOCTD CY/IOB
KaCCAIlMIOHHBIX MHCTAHIINII, U3IMNIIHUI (QUCKATbHBIN YKIOH B [IeATEIbHOCTY OPTaHOB MC-
IIOJTHUTE/IBHOI BIACTH. DTH (aKTOPBI BIMAIOT Ha POCT KOJMYECTBA HA/IOTOBBIX fiefl, PaccMa-
TPMBAEMBIX B paMKaX KOHCTUTYLMOHHOTO NpaBOCyAMA. AHaNMNU3 MpakTUKy KoHcTuTyImon-
Horo Cypa PO 3a 2017-2018 rT. moKasbIBaeT, 4To IpeaMeToM oleHkM Cyfa CTaHOBATCA He
IIPOCTO HAJIOTOBble HOPMBI M/IV IPYIIIIa HaJIOTOBBIX HOPM, KOTOPBIMM 3aKPEIIAIOTCA IPaBo-
Bble KOHCTPYKIIVM, TIPU/IyMaHHbIE 3aKOHOZIATe/IEM, a KOHCTPYKIIUM, IIOCTPOEHHbIE IIPaBo-
MIPYMEHNUTEIAMIU IyTeM TONKOBaHNUA HOPM HaJIOrOBOTO 3aKOHOJATENbCTBA, B TOM YIC/IE BO
B3aMMOCBA3M C HOPMaMI MHBIX OTpacelt mpapa. ITo, KaK Mo/IaraeT aBTop, CBUETeTbCTBYeT
0 TOM, YTO IIPAaBOIPUMEHNUTENbHbIE OPTaHbI IBITAIOTCA HaBA3aTh 3aKOHOJATENIO0 CBOE BUle-
HI€ HaJIOTOBOJ CUCTEMBL. B cTaTbe BBIIBUTAETCA HOBOJ O TOM, 4TO BausAHue KoHctuTynmu-
onHoro Cyna P® Ha chepy Hamoroo610KeHNsT MOXKET OCYIIECTBIIATHCS He TONbKO IyTeM
IPUHATUA OCTAaHOBJIEHMI 110 HaymbosIee OCTPBIM BOIPOCAM 3aKOHOJATEIbCTBA O HAJIOTax
u c6opax. ITo MHeHMIO aBTOpa, Koncturymonnsii Cyx PO Mor 651 MCIIOIB30BATH /I 9THUX
Lie/Ieil MHbIe CPeCTBA: HAIIPaB/IeHNUe MOCTYIAIOLINX >KaI00 [0 IIOABEIOMCTBEHHOCTH B APY-
e CyAbl, a TakoKe MHCTUTYT nocnannit Pegepanbromy Cobpanuio.

Kntouesvie cno6a: KOHCTUTYLIMOHHOE IIPaBOCY/ye, HATOrOOOIOKEHe, HA/JIOTOBble CIIOPHI,
9 PeKTUBHOCTD CyeOHOI HesITeNIbHOCTH, BOIPOCH IIOABEFOMCTBEHHOCTH Aen KoncTury-
nuonnomy Cyny Poccuiickoit @epepanun, mocnanusa Koncturynuonnoro Cyna Poccuiickoii
Depepanun GegepanpHomy Cobpannio.

1. Beepenmne. IIpy ananmse NpaKkTMKM KOHCTUTYLIMOHHOTO IPaBOCYANA 110 pa3nnd-
HBIM OTPAC/IeBbIM BOIIPOCAM, B TOM 4IC/ie B chepe HAOroo6I0KeHN, C TOUKI 3PEHNS
HOBBIIIEHNA 3P PEKTUBHOCTY JAHHOTO CPefICTBA IIPaBOBOI 3aIINTHI HEO0OXOAVMO MCCIe-
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JI0BaTb He TOJIbKO ITOTOBbIE PelleHNs KaK IPaBOBbIe TEKCTbI, HO U (PaKTOPBI, BAMSIIOLe
Ha aKTMBHOCTb OpTaHa KOHCTUTYIIVIOHHOTO KOHTPOIA U PE3Y/IbTAThI €T0 JeATeTbHOCTH.
Boree momnHblit y4eT Bcero Maccusa (pakTOpOB B e TEPMUHALMY ITPABOBBIX SIB/ICHUIT —
3TO 3a/la4a, O KOTOPOJI TaBHO TOBOPAT B OTE€UECTBEHHBIX HAYYHBIX Pa3paboTKax, B OC-
HOBHOM IIOCBAIIEHHBIX, OJHAKO, KPMMIHOJIOTMYECKUM IpobieMaM 1 3P PeKTUBHOCTI
YTONOBHOTO IpaBocyanA. Hampyumep, aHamusupys U CONOCTAB/IAA KadyeCTBO CyfeOHOI
PaboThI 1 COCTOsIHIE IIPECTYITHOCTY, UCC/IeOBATENN IIPYMEHIM TaK Has3bIBaeMblii pak-
TOPHBII aHA/IN3, MO3BO/IAIOIMI OIPENeNTNTD, KaKOJ BK/Iafl B COKpalleHMe MPeCTyITHO-
CTU BHEC/IM APYTHE leTepPMUHUPYIOLINe COCTOsIHIE IIPeCTYIHOCTU GakTopsl. Tak, B psje
CITy4aeB yaBaloCh YyCTAHOBUTD, YTO PEIIAIOIINM YCIOBMEM COKPALIEHN A IPECTYITHOCTH
B peruoHe ObUIO KOPEHHOE YIy4lleH)e CIefICTBEHHON U OlepaTBHO-PO3bICKHOI, a He
cymeOHOI paboThl. B HEKOTOPBIX CTy4asAx MCClIefoBaHUA ITOKA3bIBa/IM, YTO, HA0OOPOT,
M3MEHEHNA B BULVIMOM COCTOSIHUM IIPECTYITHOCTY MIPOMCXOAAT BONPEKM BIVAHNIO IIpa-
BOCYZiusA, PYHKIMA KOTOPOTO OKa3bIBAeTCS MOABICHHON JIeVICTBMEM APYTUX CUTbHBIX
¢axropos (Ilerpyxun, barypos u Mopiakosa 1979, 87-88).

Ecmu BepHYTBCA K Ipo6/1eMaM Hajloro00/I0KeHM, TO C/lefyeT IPU3HATD, YTO HaM-
6o7ee YacTHIMM NIPUYMHAMMI IIPABOBBIX KOHQIVIKTOB B 9TOI chepe ABIAITCS I0PUIIKO-
TEXHMYECKOe HECOBEPUIEHCTBO HAJIOTOBBIX HOPM M YCTOMUYMBOE MCKa)KE€HME UX CMBIC/IA
B IPaBOINPMMEHUTEIbHON IpPaKTHUKe. DTO MOATBEPKAAeTCs M MpakTuKoit KoHcTuTy-
monHoro Cyza P®, s xotopoit cienyer, 4To B GO/NBIINHCTBE e/ MIMEHHO YKa3aHHbIe
INPUYVMHBI IOCTY>XW/IM OCHOBAHMEM JI/Il IPU3HAHKA HAJIOTOBOJ HOPMbI HEKOHCTUTYLIN-
oHHOI1. OTHAKO KOHCTUTYIVMOHHASA AMCKBaMIN(PUKAIVIA HAIOTOBOM HOPMBI IIPOVICXOINT
He BCeI/Ia, a IIPY OIIpefie/IeHHBIX YC/IOBIUAX. 3a4acTYI0 B KayeCTBe YC/IOBUIA, CIIOCOOCTBY-
IOLMX BBIHECEHMIO PELIEHMs O HEKOHCTUTYLMOHHOCTY NPaBOBOJl HOPMBI MM O KOH-
CTUTYLMOHHOM, KOPPEKTUPYIOIIeM MCTOIKOBAHNY, BHICTYIIAIOT «IIACCUBHBIE (PaKTOPBI».
Yro nmeerca B Buay? Hanpumep, mpusHaHue HOpMbI HEKOHCTUTYIMOHHON Hambornee
BEPOATHO B CIEAYIOIIMX C/Ty4dasx: KOTJa 3TOMY COITyTCTBYIOT HECBOEBPEMEHHbIE WM He-
perynApHbIe IeViCTBMA 3aKOHOJATENA 10 BHECEHNIO HeOOXONMMBIX M3MEHEHNIT B 3aKO-
HOJaTe/IbCTBO, TACCUBHAA MM U3UIIHE OCTOPOXKHAA MO3ULMA CY/IOB KacCalIOHHBIX
¥ Ha/I30pHBIX MHCTaHIMIL. CycTeMa Cy[oB 00Iell IOPUCAVKINA ¥ apOUTPaXKHBIX CY0B
Ha ee BEPXHUX YPOBHSIX BIIOJIHE MOXKET CBOVMMI CUJIAMU MUCIIPABTIATH Ae(deKThl IpaBo-
IPUMEHNTENTbHON IPAKTUKY, BbI3SBaHHBIE, CKa)KeM, 3aKOHOJaTeTbHBIMM IPOOeTaMIL.
JJaHHBIE Te31Chl MOXKHO IPOBEpUTDH Ha Npumepe mpakTuky KoHcTurymmonHoro Cyza
P® B cdepe HamoroobmoxeHusl.

2. OcHoBHOe nccnegopanmne. Kak 13BecTHO, BTOpas monoBuHA 1990-x m Havaso
2000-x rr. or™MedeHbl 0coObIM BHMMaHNeM Koncturynmonnoro Cypma P® k Hamorosoit
npob6nemaryke. B aToT mepuoz 6bIIV IPUHATHI HOCTAHOBJIEHNS, KOTOPbIe OKa3asy 60b-
1I0€ BIVSHME Ha HAJIOTOBOE 3aKOHOTBOPYECTBO, ChOPMY/INPOBAHbI IIPaBOBBIE MO3UIUM,
B KOTOPBIX OTPa)KeHBI TeMbI 3aKOHHOTO YCTAHOBJ/ICHN S HAJIOTOB, HAJIOTOBOTO (efiepanus-
Ma, PaBHOTO HaJIOTOBOTO OpeMeH, OIIpefie/IeHHOCTH HaJIOTOBBIX HOPM, [IefICTBIA HaJIOTO-
BbIX 3aKOHOB BO BpPEMEHN. YKa3aHHbII IIepUOJ; CTAHOBJIEHN OTEYECTBEHHOI HaJIOTOBOA
cucTeMbl 3apepinca npuHATreM Hamorosoro xopmekca P®, KoTOpbIli BO MHOTOM yXKe
OKOHYATEebHO OIpeJie/In OCHOBHbIE ee MapaMeTpbl. Havanca HOBBIN nepuop — yTou-
HEHMA U OTTAYMBAHMA HAJIOTOBOTO PETYIMPOBAHMNS, €T0 IOACTPONKN K M3SMEHAIOUIIMCS
COIMa/IbHO-9KOHOMUYECKUM YCIOBMAM. DTOT Iepuof, MPOJoIKaeTcA 4o CUX 110, a I110-
TOMY MHOTVE Ha/JOTOBbl€ BOIIPOCHI, IONajiafolye B 1one 3peHna KoHcTurynmonHoro
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Cyna PO, HOCAT Tenepb CM/IBHO BBIPaYKEHHBIN OTPAC/IEBOII XapaKTep, 0COOEHHO KOria
OHM CBAI3aHBI C IPO6/IEMOII HeOIpeie/IeHHOCTY HaJIOTOBBIX HOpM. B cBA3u ¢ aTuM faH-
HbIe BOIIPOCHI MOTYT YCIIEIIHO PEIIaThCsl Ha YPOBHE apOUTPaXKHBIX CYHOB U C IOMOLIbIO
TOIOTHNUTE/IBHOTO BHYTPUBEOMCTBEHHOTO KOHTPO/IA B CUCTEME Ha/lOTOBBIX OPTaHOB.
B nonb3y Takoro Tesuca CBUJieTeNbCTBYeT ITpaKTuKa. Kak 13BeCcTHO, CO BTOPOII IIONOBU-
HbI 2000-x rr. Beiciumit Apoutpaxkusiit Cyg PO aktuBHO npuHuman nHopMaioHHble
MICbMa U IOCTAQHOBJICHNS, Pas3bsCHAIOLINE OTAe/NbHbIe ACIIeKThbl Cy/ieOHOI IPaKTUKU
HAJI0r000/10’KeHNA. BCIIOMHIM HeKOTOpbIe U3 Cy/ieOHbIX aKTOB, TpuHATHIX BAC PD:

— Tlocranosnenne ITnenyma BAC P® ot 12.10.2006 Ne 53 «O6 omeHke apouTpak-
HBIMM CyfaMy 0OOCHOBAHHOCTH IOTy4eHMs HaJIOTOIUIATE/TbIINKOM Ha/IOrOBO
BBITOMIBI» ;

— Ilocranosnenne Ilneayma BAC PO ot 10.04.2008 Ne 22 «O HEKOTOPBIX BOIIPOCaxX
IIPAaKTUKU PACCMOTPEHN CIIOPOB, CBA3aHHBIX C IpUMeHeHueM cT. 169 Ipaxan-
ckoro Kopekca P®» (ero MOXXHO 3amncaTh B «HAJIOTOBbIE», TaK KaK UM paspe-
HIasach JUCKyccus o npuMeHeHun cT. 169 'K PO HanorossiMu opraHamu; B Ha-
cTosilee BpeMs laHHOe IlocTaHOB/IeHNE HE TPYMEHAETCA B CBA3Y C IPUHATHEM
[Tocranosnenus I1nenyma BepxoBroro Cyma P® ot 23.06.2015 Ne 25 «O mpume-
HEHMM CyJlaMJ HEKOTOPBIX IOJIOKeHMIT pasfena I yactu nepsoit Ipaxpanckoro
Komekca PD» (1. 133));

— Ilocranosnenne Ilnenyma BAC PD or 18.12.2007 Ne 65 «O HEKOTOPBIX IPO-
IleCCya/IbHBIX BOIIPOCAX, BOSHMKAIOUIMX IPU PACCMOTPEHUM apOUTPa>KHBIMM
Cy[laMM 3aBJIEHUI Ha/IOTOIIIATeIbIMKOB, CBA3AHHBIX C 3alIUTOJ ITpaBa Ha BO3-
MellleHe Hajlora Ha Jo0aBIeHHYI0 CTOMMOCTD II0 ONlepalAM, 0OTaraeMbIM Ha-
3BaHHBIM HAJIOTOM IT10 cTaBKe 0 IPOIIEHTOBY;

— Ilocranosnenne ITnenyma BAC P® ot 30.07.2013 Ne 57 «O HeKOTOPBIX BOIIPO-
caX, BO3HMKAIOUIVX NIPJ IIPUMEHEHNN apOUTPa>KHBIMM CYy[JaMIU YacTy IIePBOI
Hanorosoro kojgekca PO».

Kpome Toro, 6b1m0 mpunaTo BakHeitmee [Tocranonenne ITnenyma BAC PO or
14.12.2008 Ne 14 «O BHecenunu pomnonHenuil B Ilocranosnenne Ilnenyma BAC PO ot
12.03.2007 Ne 17 “O nmpumeHeHUM ApOUTPa’KHOTO IpoliecCyanbHOro Kofekca PO mpn
IIepecMOTpe BCTYIMBIINX B 3aKOHHYIO CHIY CYyAeOHBIX aKTOB 10 BHOBb OTKPBIBIINMCS
o6cToATeNbCTBaM ». JHaUYeHMe TaHHOrO IlocTaHOB/IeHMA B TOM, YTO OHO CAHKIVIOHM-
POBaJIO IpeliefieHTHBII (00s13aTeIbHBIIT) XapakTep paBoBbix no3uiyit BAC PO, Bripa-
JK€HHBIX MM B IOCTaHOBIeHMAX npesuanyma. IIpesuguym BAC P® kax KoMIaKTHBIN
OpraH, KOTOPBbIi COOMPAICS YACTO 1 OIEPATUBHO IIPUHUMAJI IOCTAHOB/ICHNS B OPSKe
Ha/[30pa, MHOTOKPAaTHO YBENMYMI CBOE€ KOPPEKTUPYIOllee BAUsAHME Ha HAJIOTOBYIO CHU-
cTemy.

Hapsapgy ¢ atuM 6b1n cymiecTBeHHO peOpMUPOBaHbI IPOLIEAYPhI OCYIeCTBICHNA
Ha/IOTOBOTO KOHTPOJIA M PACCMOTPEHNA Je/l O HaJIOTOBBIX ITPaBOHAPYIIEHNAX B paMKax
DepepanpHON HamOroBol cryX6bl. Kak msBectHO, pedopma OCyILIeCTBIAIACH TTOCTY-
IIaTe/IbHO, OHA CBOZWIACH K LIJIOMY PARY Mep. YMeCcTHO OyfieT BCHOMHUTh HEKOTOpbIe
U3 HMX, YTOOBI II0Ka3aTh NPUYNMHBI, KOTOPble MIPUBEIN K CHIDKEHNMIO KOH(IMKTHOCTI
B HaJIOTOBOII c(hepe B ONpefie/IeHHbII IIePUOJ] PasBUTHUSA IPAKTUKIL:

! 3pech 1 anee Bce CChUIKM HA HOPMATMBHO-IIPABOBbIE AKTHI M CY/IeOHYI0 IIPAKTUKY IPUBOAATCS 110
CIIC «Koncynpraut Ilntoc». lata obpamenus 1 desparns, 2018. http://www.consultant.ru.
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1) B Hammorosstiit kofekc PO denepanbubiM 3akoHOM OT 27.07.2006 Ne 137-D3 6b1710
BBEJIEHO MOHATHE aNeIANMOHHOI >Kanobel. C 1 ssuBaps 2007 1. ykasanHbIM Depepanb-
HBIM 3aKOHOM OblIa BBefjeHa IIPOLiefiypa ale/UIALVIOHHOTO OO0XKa/JOBaHMs peIIeHNs
O IIPUBJIEYEHNN K OTBETCTBEHHOCTH 32 COBEpIleHVe HaJIOTOBOTO IPaBOHAPYLIeHNA 160
00 oTKase B IPUBAEYEHNN K OTBETCTBEHHOCTY, IPUHATOrO IO pe3y/IbTaTaM BbIE3IHON
U KaMepajIbHOJ Ha/lIOTOBBIX IPOBEPOK, B BBIIIECTOAIINI HAaJIOTOBBI OpPraH. YKa3aHHasd
IpoLiefypa He sIB/IAIACh 0053aTeNbHO;

2) ¢ 1 auBaps 2009 . BCTYIWIN B CUTY NOJTIOXKEHN, TIpeflycMaTpyBaloliye 06s3a-
Te/lIbHOe J0CyHeOHOe 06)ka/oBaHUe pelleHMiI HaJOTOBBIX OPraHOB, MPUHATHIX 11O pe-
3y/IbTaTaM HaJIOTOBBIX IIPOBEPOK, B BBILIECTOSAIINII HAIOTOBBI OPraH M0 10 BCTYIIe-
HIISI TAKOTO PelleHNs B CUTy (ale/ULAIOHHOe 00>Ka/IoBaHe), 1100 IOCIe ero BCTYILIe-
Hus B cwy (1. 3 u 5 ct. 101.2 Hanorosoro xopekca P®);

3) @epepanbpubiM 3akoHOM OT 02.07.2013 Ne 153-O3 «O BHeceHUM U3MEHEHUI
B yacTp nepByio Hajorosoro komekca P®» mpouenypa amenisioHHOTO 00>KamoBa-
HISI pellleHNI1 Ha/IOTOBBIX OPTaHOB B BBIIMIECTOSAIINX OpPraHax OblIa yCOBEPIIEHCTBOBA-
Ha M pacIpoCTpaHEHa Ha BCe PeIleHNA HalOTOBBIX OpraHoB. JJaHHBI 3aKOH BCTyTA
B CIJIy B COOTBETCTBYIOIeil yacTu moaranHo. C 3 asrycra 2013 I. ycTaHOB/IEHHBIIT UM
HOPATOK CTa/T IPUMEHATHCS [/IA pellleHNit O IpyBIedeHny (06 0TKase B IPUBICYEHIN)
K OTBETCTBEHHOCTY, IIPUHATBIX B cooTBeTcTBUM cO cT. 101 Hamorosoro kopexca PO,
ac 1l aaBapsa 2014 r. — 14 BCeX HEHOPMATVBHBIX aKTOB HaJIOTOBBIX OPraHOB, NEeJICTBUIA
yy O6e3MIefiCTBYS YX JO/DKHOCTHBIX JINLL.

Takum 06pasoM, MHOTME HECTBIKOBKY, HETOYHOCTY U HESICHOCTM HAJOTOBOTO 3a-
KOHOJIATe/IbCTBA IIPEO0IEBAINCD KaK B PaMKax JIOIIOTHUTENbHOIO BHY TPUBEJOMCTBEH-
HOTO KOHTPOJIA B CUCTeMe Ha/IOTOBLIX OPIaHOB, TaK 1 B paMKaX CHCTEMBI apOUTpak-
HBIX CYI0B O/1arofiapsi akTUBHOMY KoppekTupymouemy Busauio BAC PO. 3o npuseno
K TOMY, UTO KOJIM4ECTBO HA/IOTOBBIX crtopos ¢ 2006 T. oo Ha crnaf. Ecau B 2006 1. nx
KOIMYECTBO COCTaBANO 63 220, To ¢ 2008 I. HavyaICA MPOLIECC PESKOTO YMEHbDIIEHNUA UX
xonmdectBa (50 685), B 2009 I. KOMMYECTBO HAIOTOBBIX CIIOPOB COCTaBMUIIO yxKe 35 368,
a B 2011 r. 6110 3aduKCcHpOBaHO yxKe 26 358 Hasmorosbix criopa (Ilemensies 2013, 11).

brnaromapsa aTomy TakXKe CylleCTBEHHO COKPAaTMIOCh KOIMYECTBO Ha/lOTOBBIX i€
B Koncruryunonnom Cyze PO. Hanpumep, 3a 2010 1 2011 IT. He 6510 BBIHECEHO HM Ofi-
HOTO ITIOCTaHOBJIEHA 10 BOIIPOCAM Haloroo6moxkenns. YTo kacaeTcs cyry6o OTKa3HBIX
OIIpele/IEHNIA TI0 HAJIOTOBBIM JIe/IaM, TO X KOJTMYECTBO B YKa3aHHbII IIEpUOJ, aKTMBHOTO
COBEPLIEHCTBOBaHMA HaJIOTOBOTO PETYIMPOBAHMA Y IPAaBONPUMEHNTENbHON PAKTUKN
(c 2006 o 2011 r.), Ha060pOT, BEIPOCTIO: B 2006 I. 6BUIO IIPUHATO 32 OTKA3HBIX OIIpefese-
Hus, B 2007 1. — 46, B 2008 . — 41, B 2009 1. — 64, B 2010T. — 66, B 2011 1. — 88.

OTMedeHHbIE TEH/ICHIVI BBI3BAHbI CHIDKEHMEM OCTPOTHI U KOJIMYEeCTBa apOUTpaK-
HBIX CIIOPOB B cdepe Hamoroobnoxxerna. OTHAKO 3TO He 3HAYUT, YTO B cepe HAIOro-
00710>KeHNs He OBUIO IPaBOIPUMEHNUTENbHBIX OLIMOOK (B TOM YMC/Ie PacIpOCTpaHeH-
HBIX U YCTOYMBBIX), YTO 3aKOHOZIATe/Ib He JOMYCKaJl I0PUANKO-TEXHIYECKNUIT 6paK, 4To
HOPMBbI 3aKOHOJATe/IbCTBA OT/INYAIVCh IIOBBINIEHHOM ACHOCThI0. HecMoTpA Ha Hammyme
IPaBOIPUMEHNTETbHBIX OMMOOK VN HEOINpefle/IeHHOCTY HAJOrOBOTO 3aKOHOJATeNb-
CTBA, KOTOPbIE MOIJIV IIOC/TY>KUTb IPUYIMHOI KOHCTUTYIMOHHON AMCKBaMMUKALNU CO-
OTBETCTBYIOLINX HOPM, CJIOKM/INCDH YC/IOBY, TIO3BO/IMBIINE 9TOTO M30€XKaTh.

2.1. OHako co6bITHs He CTOSAT Ha MecTe. OTevuecTBeHHAsI TIPABOBAsI CUCTEMA Pas-
BUBAETCS, B YaCTHOCTY MeHseTcss KoHurypauus cypebHoit cuctempr: BAC PO 6bin
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o6benuHeH ¢ BepxoBubiM Cynom P®. IlosABIAIOTCA HOBblE TEH[EHIMM B paMKax ¢u-
HAHCOBOJ MOMNTHKM, OCYIIEeCTB/IAEMOIl OpraHaMI MCIIOMHUTeNbHOM Bractu. Ha done
M3MEHEeHMsI 9KOHOMIYECKol cutyanunu (cHybkeHns ¢ 2014 . MUpOBBIX HeTAHBIX IieH
Y HeTaTVBHOTO B/IVISHMA BHENIHNX OTPaHMYEHNIT Ha JTOXOAbI OIO/pKeTa) B3AT KypcC Ha
THOBBIIIEHNE COOMPaeMOCTY HAlIOTOB. B IpaBONpUMeHNTEIbHOI IIPaKTHKe IOSBIIACTCS
YKJIOH B CTOPOHY OTPaHMYUTEIbHON MHTEPIIPETalMM Ha/IOTOBBIX HOPM O TapaHTUAX Ha-
JIOTOIIATE/IbIIVIKOB, O TIOPAJIKE YIIZIAThl HAJIOTOB, YC/IOBUI MCIIONb30BAHMA JIBIOT U T. II.
Bot Heckonbko mpuMepoB. B mpaBoInpuMeHNTENbHON MPAKTHKe OBbUI MI3MEHEH IOAXO
K OCBOOOXKIIEHNIO HA/IOTa Ha JOOABIEHHYIO CTOMMOCTD YCTyT OYKCHMPOB IIO YCTaHOBKE
TaK Ha3bIBA€MOT'0 OOHOBOTO OTPAX/IEHNA MOPCKIUX CY[I0B — HeTAHBIX TaHKepOB (Ppak-
TUYECKV JeJICTBIME HA/JOrOBOII HOpMBI ObUIO 3ayxeHo). C mpunatuem OmpeneneHns
BepxosHoro Cyzma PO ot 30.03.2015 Ne 308-KI'15-1222 npaBonpuMeHUTeNIbHAS IPAKTH-
Ka (MCKaIbHBIX TOCYAAPCTBEHHBIX OPraHOB ¥ apOUTPa’KHBIX CYLOB [0 9TOMY BOIIPOCY
ObITa COPMEHTPOBaHA COOTBETCTBYIOMINM 06pasoM. BoT elrie ofiuH IpyuMep, CBA3aHHBIN
C HaJIOTOM Ha 00aB/IeHHYIO CTOMMOCTb. B IOpAIOK IpyMeHeHs Hy/IeBOIi CTaBKU B CBSI-
311 C OKa3aHMeM YCIIyT IlepeBajIKy 1 ITeperpy3ku HepTelpoyKTOB ObII IIPMBHECEH paHee
He IPUMEHSBIINIICSA KPUTepMil — OpraHu3anys TPyOOIPOBOLHOTO TPAHCIIOPTA HOJDK-
Ha OBITb HETIOCPEICTBEHHBIM COOCTBEHHIKOM TOTO He(pTeIPOBOJA, OTKY/Ia M3BIEKALTCs
He(Th /IS Iepefiauyl 3apyOeXHOMY IIOKYIaTeno (Takas OrpaHMYNUTeIbHAs TPAKTOBKA
1. 1 ¢1. 164 Hanorosoro xopexca P® 6bi1a nopmepxana cygeOHoI npaKTI/IKoﬁIZ).

Cry4an orpaHM4YUTEIbHOTO TOMKOBAHMA Kaca/llCh He TOJIbKO KPYIIHBIX Ha/IOTOIIa-
TE/IbIIVIKOB, HO U TIPEICTaBUTENel CPeHEro ¥ MaJIoro 613Heca, B YaCTHOCTY OCYIIeCT-
BJIAIOLIETO TOPTOB/IIO AETCKUMM TOBapaMu. Tak, B IPaKTUKe HAJIOTOBBIX OPraHOB ObLI
IPUHAT MOAXOJ, TPV KOTOPOM 3/IeMEeHTBI JIETCKUX KOJIAICOK CTay 00/1araTbCsa HaJIoroM
Ha J00aB/IEHHYIO CTOMMOCTD OT/Ie/IbHO (CYMKa JIJIsI IeTCKUX Belllell, IPOTMBOMOCKUTHAs
CeTKa, YeXO/I OT JOXKIA M BeTpa, KOP3MHA IJIS Belleil), XOTs, IO CYTH, 3TU 3/IeMeHTHI
BXOIVJ/IV B KOMIUIEKT KOJISICKM IIO CXeMe «Belllb U pUHamIexxHocT» (ExnHas toBapHas
HOMEHK/IATypa BHEITHESKOHOMIYECKOI [IeATe/IbHOCTY TaMO>KeHHOTO COH03a, YTB. pellle-
HueM CoBeTa EBpasuiickoit 9KOHOMMYIeCKON kommccun oT 16.07.2012 Ne 54).

TenpeHIMM OTpaHMYNTENILHOTO TOJIKOBAHNMA HA/JIOTOBOTO 3aKOHOJATENIbCTBA IIPU
HEM3MEHHOCTM €T0 TEKCTA He MOITIM He OTPAa3UTbHCA Ha CTENIEH BOBJIEYEHHOCTY KOHCTH-
TYLIIOHHOTO IIPAaBOCYAIUA B PelleHNe CIOKHBIX IIPO6IeM HaTOTOBOTO PETyIMPOBAHMAL.
C 2014 no 2017 r. Koncrurynuonnsiiit Cyn PO npuamuMaet 11 HajoOroBpIX HOCTaHOBIIE-
Huit, mpydeM 2017 I. CTAHOBUTCS B 9TOM CMbICTIE PEKOPAHBIM: 110 JAaHHOI TeMaTyKe ObIIo
IPUHATO IATh NOCTAHOB/IeHMIL. IIpy 9TOM Heb3si He 0OpaTUTbh BHUMAHME Ha TO, YTO
B yeThbIpeX nocTaHoBneHnAx Koncrurymmonnsit Cyg PO 6511 BEIHYXK/IEH OLIEHNMBATD He
IIPOCTO HaJIOrOBbIe HOPMbI VIV HOPMATVBHbIE KOHCTPYKIMM, PV yMaHHbIE 3aKOHOA-
Te/leM, @ KOHCTPYKIUM, KOTOPbIe ObIIN IIOCTPOEHBI TPABOIPYMEHNTETbHBIMI OpTaHaAMI
Ha OCHOBE YKa3aHHBIX HOPM, M/IM CMBICII, IPU/IAHHDIN IIPaBONPUMEHUTENbHBIMY Opra-
HaMJ HaJIOTOBBIM HOPMaM.

2 Cm., wHamp.. Ilocranoenenue Ap6utpaxsoro cyga CeBepo-KaBkasckoro okpyra ot
13.04.2016 Ne ®08-1604/2016 mo memy Ne A32-519/2015; Ompepenenne Bepxosnoro Cyma PO ot
14.07.2016 Ne 308-KI'16-8838. — Ccblnku Ha HaHHbIE CyfeOHBbIe PELIeHNs I BbIAEPXKKY 113 HUX OMYO/IIKO-
BaHbl DefiepaTbHOI HATIOTOBOII CITY>KOOIT KaK CBOETO POfia PyKOBOJICTBO K JielICTBUIO B pasferne «O630p
CymeOHOIT IPaKTUKY OT CrieljuanncToB koMnanuu “Tlenenses rpynn”» «Hanorosoro BectHuka» (Hamoro-
BbIiT BeCTHUK. 2016. Ne 7. C.108-127).
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B Ilocranosnenun ot 19.01.2017 Ne 1-I1 Koncturynnonnstit Cyg PO paspemnmn Bo-
IIPOC 0 BO3MOXKHOCTH MCHOMHeHNs B cooTBeTcTBuM ¢ KoHctuTynueit PO Ilocranose-
Hust EBpornerickoro cyaa o npasam 4enoseka ot 31.07.2014 no peny «OAO “Hedrsanas
kommauus ‘FOKOC™ nporus Poccum», BeiHeceHHOro Ha ocHoBaHuu ct. 1 ITpoTokona
Ne 1 x KoHBeHI[MM 0 3amjuTe IIpaB YelOBeKa U OCHOBHBIX CBOOOJ] B €€ MCTOIKOBAHUY
EBpomerickum cyzoM 1o mpasam 4enoseka. HecMoTps Ha To 4To 3T0 [locTaHOB/IEHNME He
Kacajioch OLIEHKY KOHCTUTYILMOHHOCTY KaKOi1-1100 HalOr0BOJ HOPMBbI, OHO COIEPKUT
PSIfi BXXHDIX, MMEIOIINX HOKTPUHAIbHOE 3HAUYEHMEe IO3MUIUII OTHOCUTEIbHO COmeprKa-
HuA cT. 57 Koncturynum PO.

B IloctanoBnenun ot 24.03.2017 Ne 9-I1 Koncturyunonnsiii Cyg PD paccmorpen
BOIIPOC O HOIYCTMMOCTM B3bICKaHM C HAJIOTOIIATe/IbIINKA [TOTyYeHHBIX UM B ITOpAJKe
MIMYIIeCTBEHHOTO HAJIOTOBOTO BBIYETA IO HA/IOTY Ha JOXOABI (PU3NYeCKMX /NI TeHeX-
HBIX CPeJICTB, B C/Ty4ae eCyIM [ ero IpefoCcTaB/lIeHNs OTCyTCTBOBA/IM 3aKOHHbIe OCHOBA-
HIISA, HA OCHOBaHNM HOPM IpakaaHckoro kogekca PP o HeocHOBaTebHOM 06OTalleHN.
Koncturynuonnsiit Cyn PO npusHai, 4To gake Ipyu IpUMeHEeHUN TPaKIaHCKO-TIPaBo-
BBIX CPEJICTB 3alMTHI B HAJIOTOBBIX LIEJIAX B JII0OOM C/Tydae JO/DKHBI YUUTBIBAThCS yCTa-
HOBJICHHbIE HAJ/IOTOBBIM 3aKOHOJATENTbCTBOM IIPaBUIA, 3aKpeIULiiolie 6aTaHC MEeXY
IIPaBaMy U MHTEPeCaMy FOCYAapCTBa M HA/IOTOIUIATE/IbIIKA KAK YIACTHUKAMY UMEHHO
IyO/INYHBIX, @ He YaCTHBIX IIPAaBOOTHOIICHMI.

B IlocranoBnenunu ot 08.12.2017 Ne 39-I1 npepmeTom BHMMaHMA KOHCTUTYLIMOHHO-
ro Cyzna PO Taxke cTaza BOSMOXXHOCTD IIPYMEHEHNs IPasKAaHCKO-IIPABOBbIX CIIOCO60B
samuTel. CymoM OblTa faHa olleHKa HopMaM Ipaxpanckoro kogekca PO u Hanorosoro
Kofiekca P®, Ha 0CHOBaHNMM KOTOPBIX IPOKYPOPBI 1 HAJIOTOBbIE OPTaHbl NP bABAIN
B CYIbI ICKY K GU3MYECKIM TMIL[AM — JJO/DKHOCTHBIM JIMLIaM OPTaHM3aLui O B3bICKAaHNN
[IeHEe>KHBIX CYyMM B CYeT BO3MeIlleH)s Bpefia, IPUYMHEHHOTO OI0[>KeTy HaJIOTOBBIMI TIpe-
CTYIUICHUAMMU, CBS3aHHBIMM C HEYIUIATO} HaJIOTOB OPTaHM3alVIAMMA.

B pannom IloctanoBnenun, kak u B IloctanoBnenun ot 24.03.2017 Ne 9-I1 o Bo3-
BpaTe OIIMOOYHO IPENOCTaBIeHHOTO HAJIOToBOro BbrueTa, Koncruryunonnsii Cyy PO
IpU3HAT KOHCTUTYLMOHHYIO IOMYCTUMOCTD MICIIO/Ib30BAHNS CPEACTBA 3aLIMUTHI yO/INy-
HOTO (PUCKaTbHOTO MHTEpeca, 06pa30BaHHOTO COBOKYITHOCTBIO HOPM Pa3I4YHOl OTpac-
JIeBOJI IIPMHAIEKHOCTU (B JAHHOM C/Iy4ae — Ha/IOTOBBIX, I'PXX/JAHCKUX, YTOMTOBHBIX
1 yTOJIOBHO-TIpoLiecCyanbHbIX HOpM). IIpn atom Cyn, Kak U paHee, UCXOAWI U3 TOTO, YTO
rpaXkaHCKO-TIpaBoBast 060/104Ka (popma) peannsanny COOTBETCTBYIONINX IPUTI3AHNI
TOCYHAapCTBa K TPAKHAAHMHY — UCK O BO3MEI[eHN! Bpefja — He O3HadYaeT, 4YTO B OXBa-
YEHHOII 9TOJ 000/I0YKOII COBOKYITHOCTI IIPABOBBIX HOPM IIPUOPUTET IIOJTYYAI0T HOPMBI
TPaXX[JAHCKOTO IIPaBa, pery/Inpylollye Bo3MelleHe Bpea. VIMeHHO HOPMBI ITy 6/IITYHOTO
IIpaBa, peryIMpyoliye HaJoroBble IPaBOOTHOIIEHNS, U BOIUIOIIEHHBI B HUX OaaHC
JaCTHBIX U ITyOIMYHBIX IHTEPECOB B HAJIOTOBOII cdepe 3alal0T OCHOBAHMA Y YCIOBUA
IpYMEHEeH) COOTBETCTBYIOLIEIO I'PAKIAAHCKO-IIPAaBOBOIO CPEeACTBa 3alUTHl B LIe/IAX
YZOBJIETBOPEHVI IHTEPECOB FOCYAApCTBa B HATIOTOBON cdepe, a MOTOMY 3TO CPefCTBO
TOJDKHO pacCMaTpUBAThHCA NIIb KaK HOIONHEHNe K Ha/IOTOBO-TIPAaBOBLIM MeXaHM3MaM
YZOBJIeTBOPEHN: (PUCKATBbHOTO MHTEepeca.

B Ilocranosnenun ot 10.07.2017 Ne 19-I1 Korncturynnonustit Cyx PD paspermmn
BOIIPOC O IIPUMEHEHN) HMOHVDKEHHON Ha/IOTOBOJ CTaBKM IO HA/IOry Ha 00aBIeHHYIO
CTOMMOCTD B OTHOLIEHMM JIeTCKMX KOJIACOK IIpY BBO3e X Ha Tepputopuio PO B cnyvasax
X IIOCTAaBKM B OIpefe/eHHON KoMIUTeKTaryy. CyoM ObUI BBIAB/IEH KOHCTUTYIIMIOHHO-

348 Becmnux CIT6T'Y. IIpaso. 2018. T. 9. Buin. 3



IIPaBOBOII CMBIC]T OCIIAPMBAEMOTO PETyIMPOBaHNA ¥ CKOPPEKTMpOBaHa IIPaBOIPYMEHN-
TeJIbHasA MPAKTUKA, B COOTBETCTBUM C KOTOPOJI HaJIOTOIIATe/IbIIKaM OTKa3bIBa/Ii B JC-
YMCIeHUM HaJIoTa Ha JOOAB/IEHHYIO CTOMMOCTD 110 cTaBke 10 % Ipu BBO3e Ha TEPPUTO-
puio PO meTcKux KOJACOK, €C/IM B MIX KOMIUIEKTAIIMIO IIOMMMO CaMOl KOJIACKU BXOIVI/IN
TOIIO/IHUTE/IbHBIe IIPUHAJISKHOCTY K Hell (MOCKUTHAs CeTKa, KOP3MHA, CYMKa U T.IL.).

B ITocranosnennn ot 28.11.2017 Ne 34-IT Koncturyunonnsiit Cyp P® Taxxe cron-
KHYJICS ¢ HEOOXOVIMOCTBIO KOPPEKTUPOBKI ITPABONIPUMEHUTEIbHOI IIPAKTUKY, A He ca-
MIX HaJIOTOBBIX HOPM.

B mannoM Ilocranosnenun Koncruryunonnstit Cyg PO npuiiien x BBIBOLY, UTO U3-
MeHeHMe BepxoBubpiM CypoMm P® mpakTuku 1mo BOIIpOCY O BO3MOXHOCTY OCBOOOX/e-
HISI OT 06/I0XKEeHNS HAJIOTOM Ha 100aB/IeHHYI0 CTOMMOCTD YCIyT OYKCUPOB IO YCTAaHOBKE
(cHATUIO) 6OHOBOTO OTPAXKIEHMA CY/IOB B IIEPHOJ, CTOSHKY B IIOPTaX He JO/DKHO UMETh
00paTHYIO CUIY /L1 HAJIOTOIUIATE/IbIVIKOB, OKa3aBIINX JaHHbIE YC/IYTU B HAJIOTOBBIX IIe-
pyofiax, MpeAIIEeCTBOBABUINX TAKOMY M3MEHEHMIO.

Kpome Toro, Koncturyunonnsiit Cyn PO man KOHCTUTYLMOHHO-TIPaBOBOE MCTONI-
KoBaHMe II. 8 cT. 75 m mopn. 3 1. 1 c¢t. 111 HanmoroBoro xogekca P®D, B COOTBETCTBUM C KO-
TOPBIM JJaHHBbIE ITOJIOXKEHM S He TIPeJIIIoIaraloT BO3MOXKHOCTD YIIOTHOMOYEHHBIX OPIaHOB
YKIOHATBHCA OT a4y 110 3aIIpOCaM Ha/IOTOIIATENbIMKOB MCbMEHHBIX Pa3bsACHEHNI IO
BOIIPOCAaM IIPUMEHEHNs 3aKOHOIATe/IbCTBA O HAJIOrax 1 cOOpax M MMEHHO Ha JaHHBIX
OpraHax JIeXUT 00A3aHHOCTb 0OPATUTLCA B MHBbIE TOCYJapCTBEHHbIE OPTaHbI 3a IONTY-
YeHMeM JIOTIO/THUTENbHbBIX CBefIeHNII 110 OTAeNbHbIM BOIIPOCAM OCYIIeCTBIEeHNA X03:ii-
CTBOBAHMA B T€X MM MHBIX OTPACIAX SKOHOMMUKM, €CIM 3TV CBEJEHNA MOTYT IIOB/INATD
Ha JMICYVC/IeH)e Pa3Mepa HalIOTOBBIX 00513aTeIbCTB HAIOTOIUIATE/IbIVIKOB.

2018 1. He cran gna KoncrurynmonHoro Cypma PO ropmom 3aTuilbs B HalOTOBOI
cepe. B aTom ropy 6bim npuHATHE: [TocTanosnenne ot 17.01.2018 Ne 3-I1, kacarornee-
CSl TIPUBJIEYEHNUS K OTBETCTBEHHOCTH IIIATENbIIMKOB CTPAXOBBIX B3HOCOB 3a HEIpEN-
CTaBJIEHE PACYETOB 110 TAKMM B3HOCAM 3a mepuopbl go 1 aupapsa 2017 r. — momeHTa
nepefauy IMOTHOMOYMI 110 aMMHMUCTPUPOBAHNMIO CTPAXOBBIX B3HOCOB HA/IOTOBBIM Op-
ra"aym; ITocranosyenne ot 06.02.2018 Ne 6-I1 1o BOIIPOCY 0 BO3MOXKHOCTU OCBOOOX-
TeHNA OT HaJIOTOBOJ OTBETCTBEHHOCTM HAJIOTOBBIX ar€HTOB, KOTOPbIE, CBOEBPEMEHHO
IPefICTaBMB B HA/IOTOBBIII OpraH OTYETHBIE JOKYMEHTHI (pacueThl) 10 HaJIOTy Ha JOXOJbI
busmyeckux i 6e3 onmMOOK 1 MCKKEHMI, IPOCPOUMIN HepedNC/IeHNe Yep>KaHHOM
CYMMBI HaJIOTa, HO CAMOCTOATE/IbHO YIUIATW/IN HEJOCTAIOIIYI0 CYMMY Hajlora 1 COOTBET-
CTBYIOIIIVE eJi TeHN 1O MOMEHTA, KOTZIa IM CTaJI0 M3BECTHO 00 0OHAPYKEeHNM HaJIOTOBBIM
opraHoM (akra HeCBOEBPEMEHHOTO IHepedMCIeHNs yHep>KaHHOJ CyMMBI Hajora MIN
0 Ha3HAuYeHU! BBIE3[HOI HasoroBoit mposepky; Iloctanosnenue ot 31.05.2018 Ne 22-I1
0 BO3MOXKHOCTHU OCBOOOX[IEHMSI OT OOMOXKEHMsI HAJIOTOM Ha [JOXOIbI (DU3NIECKUX JINIL
IeHe>KHOI KOMITeHCALIMV BOEHHOCTY>KAI[UM, BBIIIAYMBAEMOIl 10 VX IPOChbe BMeCTO
IpefoCTaB/IeHN A UM TOIOTHUTEIbHBIX CYTOK OT/bIXa 32 MEPOIPUATIA, KOTOPbIe TPOBO-
IATCA IPpU HeoOXOAMMOCTH 6e3 OrpaHNyYeHNs 061Iell TPOO/KUTETbHOCTI eXKeHeleNb-
HOTO CITy>KeOHOTO BpEMEHM.

2.2. Ha ¢oHe noBpIieHNs1 KOHPAMKTHOCTY OTHOLIEHMII B HAJIOTOBOI cepe 1 CHU-
JKEHVSI aKTYBHOCTH apOUTPaXKHBIX CYZIOB 110 (POPMYIMPOBAHNIO NIPELeeHTOB, 61aro-
HPUATHBIX J/IA HaJIOTOIUIATeNbIINKOB (cM. 06 aTom: Illexnn 2016), BrionHe 06BACHNMO,
y10 KoHcTuTynmonsnsiil Cyg PO BHOBL ycunnn cBoe BIMsAHME Ha Ha/lOTOBbIE IIPaBOOT-
HomeHnA. OTHAKO TaKoe BIAMAHME MOXKET OCYIIECTB/ATHCA He TONBKO ITyTeM BbIHECe-
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HMSL TTOCTaHOB/IeHMII. He TO/IbKO BOIPOCHI Ha/JOrOOONIOXKEHNs, HO M MHbIe IPO6IeMBbl
3aKOHOJATE/IbCTBA M INPABONPUMEHNUTEIBHON MPAKTUKY, C KOTOPBIMM CTaIKMBAETC
Koncturyiuonnsit Cyn PO (06s13aTenbHOE cTpaXxoBaHMe IPaXKJaHCKOI OTBETCTBEHHO-
ctu (Hanpumep, Ilocranonenne Koncturyunonnoro Cyga PO ot 27.06.2017 Ne 17-11),
ucronb3oBanue oxoTHM4YbMX yroguit (ITocraHoBnenue Koncrurynmonnoro Cypa PO
oT 25.06.2015 Ne 17-II), nmpusnedeHne K afMUHUCTPATUBHON oTBeTcTBeHHOCTH (Ilo-
craHosneHne KoncrurynuonHoro Cyma P® or 14.06.2018 Ne 23-I) u MHoroe mpyroe
(nanpumep, Iloctanosnennsa Koncrurynmonnoro Cyma P® or 27.10.2015 28-I1 u ot
22.12.2015 Ne 34-II)), MMEIOT B OCHOBHOM OTPaciIeBOe, a He KOHCTUTYLIMOHHOE COZep-
aHue. Bce OHM MOTYT yCIIeNTHO pemaTbcs BHE PaMOK CyIeOHOro KOHCTUTYLMOHHOTO
HOPMOKOHTPOJIS, B IIPAKTUKe HeCy/ieOHbIX OPraHOB, B TOM YNC/Ie IIPOKYPaTyphl, CY0B
061I1ell OPUCAMKINY, apOUTPAXKHBIX CYA0B, 2 TAKXKe OCPEACTBOM IIPUHATHA CBOEBpe-
MeHHBIX 3aKOHOJJaTe/IbHBIX Mep.

Heo6xoayMoCTh pellleHNs TaKUMX BOIPOCOB 6e3 IpUB/IeYeHNA KOHCTUTYIMOHHO-
rO NpaBOCYAUA BbITeKaeT U3 monoxxeHuit GegepanbHOro KOHCTUTYIIVIOHHOTO 3aKOHA OT
21.07.1994 Ne 1-®K3 «O Koncruryunonnom Cype Poccuiickoit @epepaunm» (B pef. ot
28.01.2016), KOTOPLIIT OPUEHTHPYET HA TO, YTO BOIPOCHI, paspellaeMble 3aKOHOM MM
VHBIM HOPMaTUBHBIM aKTOM, KOHCTUTYLMOHHOCTb KOTOPBIX IIpeJjlaraeTCsl IPOBEPUTD,
[I0 CBOEMY XapakTepy U 3HAYEeHUIO JO/DKHBI OTHOCUTBCA K UMCITYy KOHCTUTYLMOHHBIX
(c1. 68). Ognako Koncturyunonssii Cyg PO mpomeccyarbHO He MOXKET YKIOHUTBCA
OT pacCMOTpeHMs Harbormee OCTPBIX OTPAC/IEBBIX IPO6/IEM, Ps M3 KOTOPIX MMEIOT CO-
IPUKOCHOBEHME C KOHCTUTYIIVIOHHON MaTtepueil. B cBA3M ¢ atuM i1 Toro, 4To6bl pas-
TPY3UTb KOHCTUTYIL[MOHHOE IPaBOCYy/Me OT HelOCTATOYHO KPYIIHBIX KOHCTUTYIL[MOHHBIX
npo06sIeM IIPEeNMYILeCTBEHHO OTpacieBoro cofepxxauns, Kouncrurynmonnomy Cyny PO
HeOOXOAVMO aKTMBHO NCIIO/Nb30BAaTh MMEIOIIMECS B €r0 PacIOpPsDKEHNMM MeXaHU3MBI
BO3/I€/ICTBI:A Ha 3aKOHOZATENbHbIE U IPAaBOIPUMEHNUTETbHbIE OPTaHbl.

Hanpumep, Cexpetapuar Koncrturyunonnoro Cyga PO Bmpase HanpaBuUTb ABHO
HeIO/[BeJOMCTBEeHHbIe 0OpalleHNl B TOCY/JapCTBEHHbIE OPraHbl VIV OPraHU3aLny, KOM-
IIeTEHTHbIE PelIaTh IIOCTaB/ICHHbIE B HUX BOIPOCHL. IIof06HOe pelleHre IPMHNIMACTCS
CexpeTapyaToM B TeX CTy4asX, KOTZIa JOBOABI OOpalleHMs 3aCTy>KMBAIOT BHYMAHIA,
a IpaBa 3asABUTENA MOTYT OBbITH 3alIuIeHbl B 00bIYHOM Topsiake. YacTh 4 cT. 40 Deme-
paIbHOTO KOHCTUTYLMOHHOTO 3akoHa «O Korcrturyunonnom Cyne PD», koTopas Haze-
nseT CexpeTapyaTr TaKuMM IPaBOM, OCIIApMBaIach Ha NpeMeT ee KOHCTUTYI[MOHHOCTH.
Opnako Koncturynuonnsni Cyp PO, oTkasbiBas B IPUHATUM K PaCCMOTPEHMIO JKajlo-
6p1, B Onpenenenun ot 16.10.2003 Ne 321-O yxkasaj, 4To Ha3BaHHAsl HOPMa KOHCTUTYLIU-
OHHbIE IIpaBa He HapyIlaeT.

INTockonbky CexkpeTapuaT MOXeT MCIOIb30BaTh JaHHOE IIOTHOMOYME TONbKO B OT-
HOILIEHNM SIBHO HEIO/IBEeJOMCTBEHHBIX 00palieHNiT, HeOOXOAMMO IIPefyCMOTPETh MOJI-
HoMmoune Koncturynuonnoro Cyga PO nepernpaiarh obOpalljeHus ¢ OTpacieBoii mpo-
0/1eMaTHKON B Te OPTaHbl, KOTOPble MOTYT UCIIPABUTH IIPABOIPYMEHUTEIbHYIO OIIOKY
VIV CKOPPEKTUPOBATb Ae(eKT IPaBOBOTO perynpoBaHus. Vl TOIbKO ecnn yKa3aHHbIe
OpTaHBbI He CIe/Al0T 3TOTO0, OOpalleHne MOXKeT OBITb IPUHATO K paccMOTpeHnmo. Takoe
IIOJTHOMOYYe He IpoTuBopeuno 6s1 komnereHunu Koncruryunonnoro Cyna PO kak
OpraHa I10 3allYTe KOHCTUTYLMOHHBIX IIPaB ¥ OCHOBHBIX cBoOof. Tak, EBpomnerickuii cyz
II0 TIpaBaM 4YeJloBeKa, KOMMYHMIMPYS 5Kano0y roCyAapCcTBY-OTBETUUKY, IO CYIIECTBY
IpefOCTaBIIAET €MY BOSMOKHOCTD YPETY/IMPOBATh CIIOP C 3asABUTE/IEM: BBIIIJIATUTD CIIpa-
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Be[/IMBYI0 KOMIIEHCALIMIO VI 3aK/TIOYUTh MUPOBOe coraleHue (mpasmno 54A Pera-
MeHTa EBpomnerickoro cyza o mpasam denoseka (c uaM. u goi. ot 06.05.2013, 16.01.2012,
07.11.2005)).

I pyroii crioco6 Bo3/eiicTBIA Ha 3aKOHOJATENbHYIO Y TPABONIPYMEHUTETIbHYIO ITPAK-
TUKY — 3TO JICIIOZIb30BaHNe NHCTUTYTa nocnanuii Koncruryunonnoro Cyna PO Oene-
panpHOMY CoOpaHuIo, 0 KOTOpoM yrioMuHaercs B 4. 3 ¢1. 100 Koncturynym PO u m. 1
4. 2 ¢T. 21 PefepanbHOTO KOHCTUTYLMOHHOTO 3akoHa «O KoncturyuonnoM Cyne PO».
Kaxk ykaspiBaeTcs B muTeparype, MHCTUTYT nocnanuA Koncruryunonnoro Cypa PO oka-
3aJICSl IPAKTUYECKY HEBOCTPEOOBAHHBIM, COOTBETCTBYIOLIEe ITOTHOMOYME TPHOOpeno
cBoero popa «crsmuii» xapakrep (bpexxues 2014). [Tpo6nema HeUCIIONb3OBAHNUS JaH-
HOTO MHCTUTYTA, OYEBUHO, COCTOUT B TOM, YTO COOTBETCTBYIOIIAsl KOHCTUTYLIVIOHHAS
HopMa (4. 3 cT. 100 Korcturynym P®) nonnmaercs cmimkoM 6yKBaabHO: KaK 005A3bIBa-
I0IljasA OIJIAIlATh IIOCIaHMe TOIBKO Ha COBMECTHOM 3aceflanuy TocymapcTBeHHOM JIyMbI
u Cosera Pemepanym. KoHeuHo, 3T0 IpyjaeT TakoMy IIOCTaHMIO B OONIbIIel CTeNeHN
nonmuTryeckoe 3pydanue, xotsa Koncrurynuonusenit Cyn PO fomkeH 1o BO3MOXKHOCTI
IMCTAaHLMPOBATHCA OT MOMUTHUKU. MeX/y TeM, B CUTy IPMHINIIA «KTO YIIOTHOMOYEH Ha
Oorblilee, TOT YIOTHOMOYEH U Ha MeHblIee», Koncturynuonnsiit Cyx PO mor 6b1 Ha-
IpaBJIATb CBOE MOCTaHMe B manaThl PenepanpHoro CobpaHns B NMCbMEeHHOM Brizie. Tem
caMbIM Ipoucxoannto 6el nHpopmuposanne Pefepanrpaoro CobpaHms O BbIABICHHBIX
Cepbe3HbIX Mpo6/IeMax B IPABOBOM PETYIMPOBAHNUY U ITPABONPYMEHNTEIbHOI IIPaKT-
Ke (B TOM 4IICJIe [T0 BOIIPOCAaM HaJIOr000/I0KeHNs1), a KpOMe TOT0, 3aKOHOAATE/Ib II0/Ty4dal
ObI CTUMYJI K VICHPaB/IEHNIO HElOCTATKOB IIPABOBOII Cc1cTeMbl. Takoe nomHomoune Kon-
crurynuonHoro Cyaa PO morio 6b1 6pITh ZOMOMHNUTENBHO Tpomcano B OegepanbHOM
KOHCTUTYLIMOHHOM 3aKOHE, PEryIMPYIOIEM €TO IeATETbHOCTD.

3. BoiBopbl. B 3akmoueHe HeOOXOAMMO NOAYEPKHYTD, YTO, HE3aBUCUMO OT IIep-
CIIEKTUB HapalllMBaHNA aJabT€PHATUBHBIX CPEICTB BO3MNEMCTBMUA KOHCTUTYLVIOHHOTO
IPaBOCY/YS Ha OTPACIeBOE 3aKOHOMIATe/IbCTBO, BOCTPEOOBAHHOCTb KOHCTUTYI[MIOHHOTO
HOPMOKOHTPOJIA, KOHEYHO, coxpaHutcs, n Koncturynuonnsni Cyn PO npumer emie He
OJIHO IIOCTAHOBJ/ICHNE, HAIIPABIeHHOE Ha pellleHe CIOXHBIX PaBOBBIX IIPoO/IieM B Ha-
noroBoii cdepe.
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The article considers the issues related to the participation of constitutional justice in resolv-
ing problems of tax legislation and enforcement. The author points out the need to analyse
the causes and conditions leading to decrease or, conversely, to increase the involvement of
the Constitutional Court of the Russian Federation in the sphere of taxation. Among the fac-
tors contributing to the growth of conflict in the tax sphere, the author points out: untimely
changes in the tax legislation, inadequate activity of the cassation courts, and an excessively
fiscal bias in the activities of executive bodies. These factors influence the growth of the num-
ber of tax cases considered within the framework of constitutional justice. The article argues
that the influence of the Constitutional Court of the Russian Federation on the taxation sphere
can be implemented not only by adopting decisions on the acutest issues of the legislation on
taxes and fees. The article suggests that the Constitutional Court of the Russian Federation
could use other means for this purpose: sending incoming complaints on jurisdiction to other
courts, as well as the institution of addresses to the Federal Assembly.

Keywords: constitutional adjudication, taxation, tax disputes, effectiveness of adjudication, is-
sues of jurisdiction of the Constitutional Court of the Russian Federation, addresses of the
Constitutional Court of the Russian Federation to the Federal Assembly.
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